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Legal Framework of Investment in India:

The following are the various legal entities vide which business can be started in India-

The following are the models to set up business as an Indian company-
Joint Venture
Wholly Owned Subsidiary

N.B. :-
o The JV/ Wholly Owned Subsidiary is set up as (i) Private Limited or (ii) Public Limited Company, as per
Companies Act, 2013 and subject to sectoral caps and requisite approvals to be discussed in future
Issues

The following are the models to set up business as a Foreign company in India-

(A Liaison Office (LO) —
(A It represents the parent company in India. LO cannot undertake any commercial activity and acts as
a channel of communication between the principal place of business or head office and entities in
India. Its role is limited to collecting information about possible market opportunities and providing
information about the company and its products to prospective Indian customers.

[A Eligibility Criteria - Profit making track record during the immediately preceding three financial years
in the home country and net worth of not less than $ 50,000 or its equivalent.

(A Permitted activities - It can promote export/import from/to India and also facilitate
technical/financial collaboration between the parent company and companies in India. It cannot earn
any income in India.

LA Branch Office (BO) -

LA It is established to undertake activities such as Export, Import, research, consultancy etc. BO can
be set up by foreign companies.

A Eligibility Criteria - Profit making track record during the immediately preceding five financial
years in the home country and net worth of not less than $ 100,000 or its equivalent.

(A Permitted activities - The permitted activities include export/import of goods; rendering
professional or consultancy services; carrying out research work, in which the parent company is
engaged; promoting technical or financial collaborations between Indian companies and parent
or overseas group company; representing the parent company in India and acting as
buying/selling agents in India; rendering services in information technology and development of
software in India; rendering technical support to the products supplied by the parent/ group
companies and foreign airline/shipping company.
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Project Office - PO can be set up to execute specific projects in India and cannot undertake or carry on any
activity other than the activity relating and incidental to the execution of the project.

N.B. :
o RBI guidelines regarding the establishment of LO/ BO/ PO shall be discussed in future Issues.

o As per Companies Act 2013, only a resident Indian with PAN to be appointed for receiving notices in

India for foreign company.

PROCEDURE TO SET UP BO/LO/PO -

+

The application for establishing BO/LO/PO in India may be submitted by the non-resident entity in
Form FNC to a designated AD Category-l bank along with the prescribed documents mentioned in the
Form and the LOC, wherever applicable.

There is a general permission to non-resident companies to establish POs in India, provided they have
secured a contract from an Indian company to execute a project in India.

The Annual Activity Certificate (AAC) as at the end of March 31 each year along with the audited
financial statement needs to be submitted before 30thSeptember.

BOs are permitted to remit outside India profit of the branch net of applicable Indian taxes, on
production of the specified documents to the satisfaction of the AD Category-I bank through whom
the remittance is effected.

A foreign company establishing a place of business in India should submit within 30 days to ROC Copy
of balance sheet and P&L account with English translation and list of places of business established
by the foreign company in India. Audit of accounts of foreign company shall be conducted by
practicing CA.

3. LIMITED LIABILITY PARTNERSHIP

The following are the models to set up business in India through a LLP-

LLP

Subject to provisions of LLP Act, 2008

N.B.:
o FDI is permitted under automatic route in LLPs operating in sectors/ activities where 100% FDI is

allowed, through the automatic route and there are no FDI-linked performance conditions
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APPROVALS REQUIRED FOR FOREIGN DIRECT
INVESTMENT -

#+ Foreign investment is permitted up to 100% on the automatic route IN MOST CASES except in few
cases where there are sectoral Caps.

+ Aggregate foreign portfolio investment up to 49% of the paid-up capital on a fully diluted basis or the
sectoral or statutory cap, whichever is lower, shall not require Government approval or compliance
of sectoral conditions as the case may be, if such investment does not result in transfer of ownership
and control of the resident Indian company from resident Indian citizens or transfer of ownership or
control to persons resident outside India and other investments by a person resident outside India
shall be subject to the conditions of Government approval and compliance of sectoral conditions as
laid down in these rules.

4+ The onus of compliance with the sectoral or statutory caps on such foreign investment and attendant
conditions, if any, shall be on the company receiving foreign investment.

SECTORS WISE STUDY

100% FDI permitted through Automatic route = (check etails ol policy)

l

B o =

Agriculture & Animal Plantation (FDI is allowed only in Tea, Coffee,
Rubber, Cardamom, Palm oil tree, Olive ol tree

Mining & Exploration of metals & non-  Coal & Lignite mining in respect of Single Brand Retail Rallway Infrastructure (as

Husbandry** . o metals ores excluding titanium bearing  eligible activities (including captive Trading, Duty Free  defined under Para 5.2.16 of
and nat in any ather plantation activity) rinesaks and it ores consumption)*™* Shops the Consolidated FDI Policy )
Construction Development Transport Civil Aviation - Greenfield & Cash & Carry Wholesale  Broadcasting Carriage  Other Services at
projects**** soryiceg*t Y Brownfield Trading Sarvices Airport *##++*

Exploration of Petroleum & Natural  Asset Reconstruction & Credit  parkpt Place E-commerce  Up-link of non-'News & Current Other Financlal

Gas (including marketing of Information Companies Actiles****#***  Affairs TV Channels,Down inking _ SerVices egstered/ Industrial Park
petroleum products & natural gas) of TV channal regulated entity)
\) 4
L] \r;ﬂ_-,\
Pharmaceuticals - Greenfield Sector ~~ White Label ATM Manufacturing®********

and Medical device manufacturing ~ Operationg*#*¥#¥ss
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100% FDI permitted through Government Route * (check betais Foi policy)

Mining and minerals separation of
titanium bearing minerals & ores

and its value addition &
integrated activities

Publication of facsimile edition of

foreign newspapers

Up to 100% FDI permitted through Government + Automatic route = (check betails i policy)

=== Telecom
T Services®

Defence industry

Pharmaceutical -

- Brownfield
Air Transport
Services **
S
tH i Banking —
SN, Private Sector
Private Security

Agencies***

Tax Connect
12th May 2020

Up to

Up to

Upto

Up to

Up to

Up to

Satellites-establishment
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and operations

49%
49%
74%
49%
49%

49%

Automatic route

Automatic route

Automatic route

Automatic route

Automatic route

Automatic route

Retail Trading including through e-commerce in respect
of food products manufactured and/ or produced in

Above

Above

Above

Above

Above

Above

49%
49%
74%
49%
49%

Up to 74%

49%

Up to 74%

Publishing/ printing of scientific and technical
magazines/specialty journals/ periodicals

Government route

Government route

Government route

Government route

Government route

Government route
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Up to 51% FDI permitted through Government/ Automatic route * (check etails o policy)

1

o Iy
et
=
3 Q
1
&2
2 —_—
£
S Insurance* Petroleum Refining by
E PSUs**
9 9%
49% 49%
1]
5
= /
E [-]
o —2
E
c Up-linking of ‘News &  Terrestrial Broadcasting
g Current Affairs’ TV Channels FM (FM Radio)
(=]
% %
© 49% 49%

Prohibited Sectors- (Check Details FDI policy)

Lottery Business including Gambling and Betting

including casinos*

Government/private lottery,
online lotteries , etc.*

Trading in Transferable Real Estate Business or

Development Rights (TDR)

Construction of farm
houses**
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Infrastructure Companies
in Securities Markets

49%

Al

Multi-Brand Retail
Trading ***

51%

Banking Public Sector

20%

Chit funds

Manufacturing of cigars,
cheroots, cigarillos and
cigarettes, of tobacco or of
tobacco substitutes

Power Exchanges

49%

Print Media-
Publishing ****

26%

Pension Sector

49%
=

Digital Media*****

" 26%

Nidhi company

Sectors not open to private
sector investment- atomic
energy, railway operations

(other than permitted
activities mentioned under
the Consolidated FDI policy)
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LETS DISCUSS FURTHER!
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_ MIDC, Andheri(E)-400093 Cross Road, 27" Main
Contact Person: Mr. Venugopal, Vivek Nagar
Subhasish Sarkar Contact Person: Mr.Vivek Road, Bangalore-560047
Jalan
Contact No: +91 Contact Person: Vivek Jalan
9312439214 Contact No: +91 9831594980
) Contact No: +91 9831594980
Email: Email:
(I subhasish.sarkar@taxconnec <§vivek.jalan@taxconnect.co.in /E Email:vivek.jalan@taxconne

.CO.i ct.co.in
/t co.in j /

@ KOLKATA ) @ KOLKATA ) @ DUBAI )
1, Old Court House Corner, 17L/1A, Dover Terrace, Azizi Feirouz, 803, 8" Floor,
“Tobacco House”, 1% Floor, Kolkata-700069 AL Furjan, Opposite
Room No. 13 (N), Kolkata- o Discovery Pavillion, Dubai,
700001 Contact Person: Anindita UAE

Chatterjee
Contact Person: Anindita Contact Person: Timir Baran
Contact No: +91 9830791914 Contact No: +91 9331042424
Email: Email:
anindita.chatterjee@taxconne anindit.a.chatterjee@taxconn Email:
ct.co.in (% ect.co.in C); th.chatterjee @taxconnect.co.in
@ J J /

Disclaimer:

This e-article is for private circulation only. Views expressed herein are of the editorial team and are based on
the information, explanation and documents available on Government portal platforms. Tax Connect or any of
its employees do not accept any liability whatsoever direct or indirect that may arise from the use of the
information contained herein. No matter contained herein may be reproduced without prior consent of Tax
Connect. While this e-article has been prepared on the basis of published/other publicly available information
considered reliable, we do not accept any liability for the accuracy of its contents.

Tax Connect 2020. All rights reserved.
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