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CONSTITUTIONAL BACKGROUND OF TAXES ON SALES & PURCHASES
 

The Constitution of India is the source of all laws in the Country. Taxation is the life blood of all the Government. In the federal system of Government distribution of tax collecting power between Central Government and State Governments is always have been a vital issue.  The question of distributing of legislative powers among the States and the Centre has engaged the attention of the policy-makers right from the ​enactment of the Government of India Act, 1935. Sections 99 and 100 of that Act dealt with extent of Federal and Provincial laws as well as subject-matter of Federal and Provincial laws.

The first case of importance in respect of distribution of legislative powers, so far it related to sales tax legislation, came before the Federal Court of India, where the question of interpretation of the legislative powers of Federal Union and a Province was to be answered in the matter of Central Provinces and Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938. In that case, the Governor-General in a special reference before the Federal Court challenged the validi​ty of the C.P. and Berar Act. The Chief Justice held that the C.P. and Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938, is not ultra vires the powers of the Legisla​ture of C.P. and Berar. It was observed, “Dispute with regard to Central and Provincial Legislative sphere are inevi​table under every Federal Constitution and have been subject-matter of long series of cases in Canada, Australia and the United States, as well as numerous decisions on appeal by the Judicial Committee”. [1938] 1 STC 1 (FC); [1939] FCR 18.

However, with the passes of time, disputes regarding Central and State Legislative spheres have been minimized, thanks to the clear and lucid articles of our Constitution.

Let us now discuss the different provisions in the Constitution of India regarding power of State Legislature in imposing taxes on sales and purchases. Article 245 and Article 246, which deal with . ‘Extent of laws made by Parliament and by the Legislatures of States’ and ‘Subject-matter of laws made by Parliament and by the Legislatures of States’ are as below:-

Article 245:- Extent of laws made by Parliament and by the Legislatures of States-

(1) Subject to the provisions of this Constitution, Parliament may make laws for the whole or any part of the territory of India, and the Legislature of a State may make laws for the whole or any part of the State.

(2) No law made by Parliament shall be deemed to be invalid on the ground that it would have extra-territorial operation.

Article-246:- Subject-matter of laws made by Parliament and by the Legislatures of States.-

(1) Notwithstanding anything in clauses (2) and (3), Parliament has exclusive power to make laws with respect to any of the matters enumerated in List I in the Seventh Schedule (in this Constitution referred to as the “Union List”).

(2) Notwithstanding anything in clause (3), Parliament, and, subject to clause (1), the Legislature of any State also, have power to make laws with respect to any of the matters enumerated in List III in the Seventh Schedule (in this Constitution referred to as the “Concurrent List”).

(3) Subject to clauses (1) and (2), the Legislature of any State has exclusive power to make laws for such State or any part thereof with respect to any of the matters enumerated in List II in the Seventh Schedule (in this Constitution referred to as the “State List”’). 

(4) Parliament has power to make laws with respect to any matter for any part of the territory of  India not included in a State notwithstanding that such matter is a matter enumerated in the State List.

State and Union Lists:-

Let us now ponder on relevant entries embedded in List-I and List-II of the seventh schedule of the Constitution of India, which are as under:-

List-I

Entry 92-A:-. “Taxes on the sale or purchase of goods other than newspapers, where such sale or purchase takes place in the course of inter-State trade or commerce.”
List-II

Entry 54 : “Taxes on the sale and purchase of goods other than news​papers, subject to the provisions of Entry 92-A of List I.”

Thus it is very clear that source of the power of State Legislature in regard to taxes on sales and/or  purchases are derived from article 246 and from entry no. 54 of the List-II (State List) subject to provision of entry-92A of the List-I (Union List). 

Definitions in the Constitutions:-

Now the question arises, what is “Taxes on the sale or purchase of goods other than news paper”. The Constitution has defined this term in its clause 29A of Article 366 and accordingly:-

 “tax on the sale or purchase of goods” includes—

(a) a tax on the transfer, otherwise than in pursuance of a contract, of property in any goods for cash, deferred payment or other valuable consideration;

(b) a tax on the transfer of property in goods (whether as goods or in some other form)  involved in the execution of a works contract;

(c) a tax on the delivery of goods on hire-purchase or any system of payment by instalments;

(d) a tax on the transfer of the right to use any goods for any purpose (whether or not for a specified period) for cash, deferred payment or other valuable consideration;

(e) a tax on the supply of goods by any unincorporated association or body of persons to a member thereof for cash, deferred payment or other valuable consideration;

(f) a tax on the supply, by way of or as part of any service or in any other manner whatsoever, of goods, being food or any other article for human consumption or any drink (whether or not intoxicating), where such supply or service, is for cash, deferred payment or other valuable consideration;

and such transfer, delivery or supply of any goods shall be deemed to be a sale of those goods by the person making the transfer, delivery or supply and a purchase of those goods by the person to whom such transfer, delivery or supply is made;

Importance of the word “goods” can not be undermined. Clause 12 of Article 366 defines ‘goods’ as 
- “goods” includes all materials, commodities, and articles; 

Both the definitions discussed herein above are inclusive definitions. Hence, disputes regarding interpretations and misinterpretations are not said to be unexpected at all.

Restrictions imposed by Article 269:-

Article 269 states that right of collection of taxes on Sales and Consignment taking place in the course of Inter-state trade or commerce is with the Union. The Article 269 read as follows;-

 Taxes levied and collected by the Union but assigned to the States.—

(1) Taxes on the sale or purchase of goods and taxes on the consignment of goods shall be levied and collected by the Government of India but shall be assigned and shall be deemed to have been assigned to the States on or after the 1st day of April, 1996 in the manner provided in clause (2).

Explanation.—For the purposes of this clause,-

(a) the expression “taxes on the sale or purchase of goods” shall mean taxes on sale or purchase of goods other than newspapers, where such sale or purchase takes place in the course of inter-State trade or commerce;

(b) the expression “taxes on the consignment of goods” shall mean taxes on the consignment of goods (whether the consignment is to the person making it or to any other person), where such consignment takes place in the course of inter-State trade or commerce.

(2) The net proceeds in any financial year of any such tax, except in so far as those proceeds represent proceeds attributable to Union territories, shall not form part of the Consolidated Fund of India, but shall be assigned to the States within which that tax is leviable in that year, and shall be distributed among those States in accordance with such principles of distribution as may be formulated by Parliament by law.

(3) Parliament may by law formulate principles for determining when a sale or purchase of, or consignment of, goods takes place in the course of inter-State trade or commerce.

Restrictions imposed by Article 286:-:-

Article-286 imposes certain restrictions in the matter of collection of tax on sale or pur​chase of goods. The Article 286 read as follows:-

Restrictions as to imposition of tax on the sale or purchase of goods.—

(1) No law of a State shall impose, or authorise the imposition of, a tax on the sale or purchase of goods where such sale or purchase takes place—

(a) outside the State; or

(b) in the course of the import of the goods into, or export of the goods out of, the territory of India.

(2) Parliament may by law formulate principles for determining when a sale or purchase of goods takes place in any of the ways mentioned in clause (1).

(3) Any law of a State shall, in so far as it imposes, or authorises the imposition of,—

(a) a tax on the sale or purchase of goods declared by Parliament by law to be of special importance in inter-State trade or commerce; or

(b) a tax on the sale or purchase of goods, being a tax of the nature referred to in sub-clause (b), sub-clause (c) or sub-clause (d) of clause (29A) of article 366,

be subject to such restrictions and conditions in regard to the system of levy, rates and other incidents of the tax as Parliament may by law specify.

Whether restrictions vide Articles 269 & 286 are independent:-

Hon’ble Supreme Court in the case  [2002] 127 STC 0280- - State of A.P. Vs. National Thermal Power Corporation Ltd. And others, observed as follows:-

“there is no manner of doubt that the bans imposed by articles 286 and 269 on the taxation powers of the State are independent and separate and must be got over before a State Legislature can impose tax on transactions of sale or purchase of goods. Needless to say, such ban would operate by its own force and irrespective of the language in which an entry in List II of Seventh Schedule has been couched. The dimension given to field of legislation by the language of an entry in List II, Seventh Schedule shall always remain subject to the limits of constitutional empowerment to legislate and can never afford to spill over the barriers created by the Constitution. The power of State Legislature to enact law to levy tax by reference to List II of the Seventh Schedule has two limitations: one, arising out of the entry itself; and the other, flowing from the restriction embodied in the Constitution. It was held in Tata Iron and Steel Co. Limited, Bombay v. S.R. Sarkar* [1961] 1 SCR 379 (at pages 387 and 388) that field of taxation on sale or purchase taking place in the course of inter-State trade or commerce has been excluded from the competence of the State Legislature. In 20th Century Finance Corpn. Limited† (2000) 6 SCC 12, the Constitution Bench (majority) made it clear that the situs of the sale or purchase is wholly immaterial as regards the inter-State trade or commerce. In view of section 3 of the Central Sales Tax Act, 1956, all that has to be seen is whether the sale or purchase (a) occasions the movement of goods from one State to another; or (b) is effected by a transfer of documents of title to the goods during their movement from one State to another. If the transaction of sale satisfies any one of the two requirements it shall be deemed to be a sale or purchase of goods in the course of inter-State trade or commerce and by virtue of articles 269 and 286 of the Constitution the same shall be beyond the legislative competence of a State to tax without regard to the fact whether such a prohibition is spelled out by the description of a legislative entry in Seventh Schedule or not. 

It is well-settled, and hardly needs any authority to support the proposition, that several entries in the three Lists of the Seventh Schedule are legislative heads or fields of legislation and not the source of legislative empowerment. [To wit, see Calcutta Gas Company (Proprietary) Ltd. V. State of West Bengal [1962] Supp. 3 SCR 1]. Competence to legislate has to be traced to the Constitution. The division of powers between Parliament and the State Legislatures to legislate by reference to territorial limits is defined by article 245. The subject-matters with respect to which those powers can be exercised are enumerated in the several entries divided into three groups as three Lists of the Seventh Schedule. Residuary powers of legislation are also vested by article 248 in the Parliament with respect to any matter not enumerated in any of the Lists in the Seventh Schedule. This residuary power finds reflected in entry 97 of List I. If an entry does not spell out an exclusion from field of legislation discernible on its apparent reading, the absence of exclusion cannot be read as enabling power to legislate in the field not specifically excluded, more so, when there is available a specific provision in the Constitution prohibiting such legislation.”

From the above discussion it is clear that the Constitution of India has empowered State Legislatures to impose taxes on sales and purchases within the parameters of:-

a) Article 245

b) Article 246

c) Article 269

d) Article 286

e) Article 366 (Clause 29(A) & Clause 12)

There are some other provisions in the Constitutions , which are to be taken care of by the legislature. Some important provisions are :-

Fundamental Rights:-

Article-13 :  Laws inconsistent with or in derogation of the fundamental rights…

Article-14 :  Equality before law…

Article-15 :    Prohibition of discrimination on grounds of religion, race, caste, sex or place       of birth…

Article-16 :   Equality of opportunity in matters of public employment…

Article-17 :   Abolition of Untouchability…

Article-18 :   Abolition of titles….

Article-19 :   Protection of certain rights regarding freedom of speech, etc…

Article-20 :   Protection in respect of conviction for offences…
Article-21 :   Protection of life and personal liberty…

Article-22 :   Protection against arrest and detention in certain cases.…

Article-23 :   Prohibition of traffic in human beings and forced labour …

Article-24 :   Prohibition of employment of children in factories, etc…

Article-25 :   Freedom of conscience and free profession, practice and propagation of religion…

Article-26 :   Freedom to manage religious affairs…

Article-27 :   Freedom as to payment of taxes for promotion of any particular religion

Article-28 :   Freedom as to attendance at religious instruction or religious worship in certain educational institutions…

Article-29 :   Protection of interests of minorities…

Article-30 :   Right of minorities to establish and administer educational institutions…
Article-31A :   Saving of laws providing for acquisition of estates, etc…

Article-31B :   Validation of certain Acts and Regulations…

Article-31C :   Saving of laws giving effect to certain directive principles…

Article-32 :   Remedies for enforcement of rights conferred by this Part…

Article-33 :   Power of Parliament to modify the rights conferred by this Part in their application to Forces, etc…

Article-34 :   Restriction on rights conferred by this Part while martial law is in force in any area…

Article-35 :   Legislation to give effect to the provisions of this Part…

Others

Article- 265 :Taxes not to be imposed save by authority of law.—No tax shall be levied or collected except by authority of law.
Article- 301 :Freedom of trade, commerce and intercourse.—Subject to the other provisions of this Part,   trade, commerce  and intercourse throughout  the territory of India shall be free.

Article- 302 :Power of Parliament to impose  restrictions on trade, commerce and intercourse.—Parliament may  by law impose such restrictions on the freedom of trade, commerce or intercourse between one State and another or within any part of the territory of India  as may be required in the public interest.

Article- 303 :Restrictions on the legislative powers of the Union and of the States with regard to trade  and commerce.—

(1) Notwithstanding anything in article 302, neither Parliament nor the Legislature of a State shall have power to make any law giving, or authorising the giving of, any preference to one State over another, or making, or authorising the making of, any discrimination  between one State and another, by virtue of any entry relating to trade  and commerce in any of the Lists in the Seventh Schedule.

(2) Nothing in clause (1) shall prevent Parliament from making any law giving, or authorising  the giving of, any preference or making, or authorising the making of, any discrimination if it is declared by such law that it is necessary to do so for the purpose of dealing with a situation arising from scarcity of goods in any part of the territory of India.

Article- 304 :Restrictions on  trade, commerce and intercourse  among States.-Notwithstanding anything in article 301  or article  303, the Legislature of a State  may by law—

(a) impose on goods imported from other States or the Union territories any tax to which similar goods manufactured or produced in that State are subject, so, however, as not to discriminate between goods so imported and goods so manufactured or produced; and

(b) impose such reasonable restrictions on the freedom of trade, commerce or intercourse with or within that State as may be required in the public interest:

Provided that no Bill or amendment for the purposes of clause (b) shall be introduced or moved in the Legislature of a State without the previous sanction of the President.

Interpretation of Lists in case of overlapping:-

Some important judgments regarding interpretation of Lists may be helpful for any one:-

a) In the matter of construing entries in the Lists given in Seventh Schedule of the Constitution, the following rules of interpreta​tion are now well-settled. The power to legislate is given to the appropriate Legislatures by article 246 of the Constitution. The entries in the three Lists are only legislative heads or field of legislation. It is also settled that widest amplitude should be given to the language of the entries. But some of the entries in the different Lists may ​overlap and sometimes may appear to be in direct conflict with each other. It is then the duty of the court to reconcile the entries and every attempt should be made to harmonise the apparent conflicting entries not only of different Lists but also of the same Lists and to reject the construction which will rob one of the entries of its entire content and make it nugatory. [Calcutta Gas Company (Proprietary) Ltd. v. State of West Bengal (1963) 1 SCJ 106]. 

b) The List I of the Seventh Schedule to the Constitution enumerates broad categories and the entries in the List are to be given a liberal interpretation. The items in the List are not to be interpreted in the narrow and pedantic sense. They are to be given widest amplitude ; every general word should be held to extend to all ancillary and subsidiary matters which fairly and reasonably can be said to be comprehended in it. (Murlidhar Jalan v. Income-tax Officer, Dibrugarh [1961] 41 ITR 80).

c) In construing the legislative entries, the doctrine of pith and substance has to be taken into consideration. The doctrine of pith and substance postulates for its application, that the impugned law is substantially within the legislative competence of the particular Legislature that made it, but only institution​ally encroached upon the legislative field of another Legisla​ture. The doctrine saves this incidental encroachment if only the law is in pith and substance within the legislative field of the particular Legislature, which made it [State of Bombay v. Narot​tamdas Jethabhai (1951) SCJ 103].

d) The duty of reconciling apparently conflicting provisions was reiterated by Lord Simonds in delivering the judgment of the Privy Council in Governor-General in Council v. Province of Madras [1945] 1 STC 135 (PC); [1945] FCR 179:


"For in a federal constitution, in which there is a division of legislative powers between Central and Provincial Legislatures, it appears to be inevitable that controversy should arise whether one or other legislature is not exceeding its own, and encroaching on the other's constitutional legislative power, and, in such a controversy it is a principle, which their Lordships do not hesitate to apply in the present case, that it is not the name of the tax but its real nature, its 'pith and substance' as it has sometimes been said, which must determine into what category it falls."

e) In Prafulla Kumar Mukherjee v. Bank of Commerce Ltd., Khulna AIR 1947 PC 60 at 65 Lord Porter delivering the judgment of the Board laid down that in distinguishing between the powers of the divided jurisdictions under Lists I, II and III of the Seventh Schedule to the Government of India Act, 1935, it is not possible to make a clean cut between the powers of the various legislatures. They are bound to overlap from time to time, and the rule which has been evolved by the Judicial Committee whereby an impugned statute is examined to ascertain its pith and substance or its true character for the purpose of determining in which particular list the legislation falls, applies to Indian as well as to Dominion legislation.

f) Subba Rao, J., speaking for the court in Deep Chand's case [1959] Supp 2 SCR 8, interpreted article 254(1) in these terms:

"Article 254(1) lays down a general rule. Clause (2) is an exception to that article and the proviso qualifies the said exception. If there is repugnancy between the law made by the State and that made by the parliament with respect to one of the matters enumerated in the Concurrent List, the law made by Parliament shall prevail to the extent of the repugnancy and the law made by the State shall, to the extent of such repugnancy, be void."

Restrictions imposed by The Central Sales Tax Act, 1956:-

01. Sections 3,4, and 5 of the  Central Sales Tax Act, 1956 are relating to Principles for determining  when a sale or purchase of goods takes place in the course of –

a) Inter-state Trade or Commerce [Pl. refer Entry 92A-List-I, Article 269]
b) Outside a State [Pl. refer Article 286, clause-I (a)]
c) In the course of import or export. [Pl. refer Article 286, clause-I (b)]
02. Section 14 of the said Act declares the list of goods to be of special importance in inter-state trade or commerce. [Pl. refer Article 286, clause-3 (a)]
03. Section 15 of the said Act imposes restrictions and conditions on tax or purchase of declared goods (goods declared u/s. 14) within a State.

Relevant Sections of the Central Sales Tax Act, 1956:-

03. When is a sale or purchase of goods said to take place in the course of inter-State trade or commerce.-A sale or purchase of goods shall be deemed to take place in the course of inter-State trade or commerce if the sale or purchase-

(a) occasions the movement of goods from one State to another; or

(b) is effected by a transfer of documents of title to the goods during their movement from one State to another.

Explanation I.-Where goods are delivered to a carrier or other bailee for transmission, the movement of the goods shall, for the purposes of clause (b), be deemed to commence at the time of such delivery and terminate at the time when delivery is taken from such carrier or bailee.

Explanation 2.-Where the movement of goods commences and terminates in the same State it shall not be deemed to be a movement of goods from one State to another by reason merely of the fact that in the course of such movement the goods pass through the territory of any other State.

04. When is a sale or purchase of goods said to take place outside a State.-

(1) Subject to the provisions contained in section 3, when a sale or purchase of goods is determined in accordance with sub-section (2) to take place inside a State, such sale or purchase shall be deemed to have taken place outside all other States.

(2) A sale or purchase of goods shall be deemed to take place inside a State, if the goods are within the State-

(a) in the case of specific or ascertained goods, at the time the contract of sale is made; and

(b) in the case of unascertained or future goods, at the time of their appropriation to the contract of sale by the seller or by the buyer, whether assent of the other party is prior or subsequent to such appropriation.

Explanation.-Where there is a single contract of sale or purchase of goods situated at more places than one, the provisions of this sub-section shall apply as if there were separate contracts in respect of the goods at each of such places.

05. When is a sale or purchase of goods said to take place in the course of import or export.-

(1) A sale or purchase of goods shall be deemed to take place in the course of the export of the goods out of the territory of India only if the sale or purchase either occasions such export or is effected by a transfer of documents of title to the goods after the goods have crossed the customs frontiers of India.

(2) A sale or purchase of goods shall be deemed to take place in the course of the import of the goods into the territory of India only if the sale or purchase either occasions such import or is effected by a transfer of documents of title to the goods before the goods have crossed the customs frontiers of India.

(3) Notwithstanding anything contained in sub-section (1), the last sale or purchase of any goods preceding the sale or purchase occasioning the export of those goods out of the territory of India shall also be deemed to be in the course of such export, if such last sale or purchase took place after, and was for the purpose of complying with, the agreement or order for or in relation to such export.

(4) The provisions of sub-section (3) shall not apply to any sale or purchase of goods unless the dealer selling the goods furnishes to the prescribed authority in the prescribed manner a declaration duly filled and signed by the exporter to whom the goods are sold in a prescribed form obtained from the prescribed authority.

(5) Notwithstanding anything contained in sub-section (1), if any designated Indian carrier purchases Aviation Turbine Fuel for the purposes of its international flight, such purchase shall be deemed to take place in the course of the export of goods out of the territory of India. 

Explanation.-For the purposes of this sub-section, "designated Indian carrier" means any carrier which the Central Government may, by notification in the Official Gazette, specify in this behalf.

15. Restrictions and conditions in regard to tax on sale or purchase of declared goods within a State.-Every sales tax law of a State shall, in so far as it imposes or authorises the imposition of a tax on the sale or purchase of declared goods, be subject to the following restrictions and conditions, namely:- 

(a) the tax payable under that law in respect of any sale or purchase of such goods inside the State shall not exceed four per cent of the sale or purchase price thereof ;

(b) where a tax has been levied under that law in respect of the sale or purchase inside the State of any declared goods and such goods are sold in the course of inter-State trade or commerce, and tax has been paid under this Act in respect of the sale of such goods in the course of inter-State trade or commerce, the tax levied under such law shall be reimbursed to the person making such sale in the course of inter-State trade or commerce in such manner and subject to such conditions as may be provided in any law in force in that State;

(c) where a tax has been levied under that law in respect of the sale or purchase inside the State of any paddy referred to in sub-clause (i) of clause (i) of section 14, the tax leviable on rice procured out of such paddy shall be reduced by the amount of tax levied on such paddy;

(ca)   where a tax on sale or purchase of paddy referred to in sub-clause (i) of clause (i) of 

section 14 is leviable under the law and the rice procured out of such paddy is exported out of India, then, for the purposes of sub-section (3) of section 5, the paddy and rice shall be treated as a single commodity;

(d) each of the pulses referred to in clause (via) of section 14, whether whole or separated, and whether with or without husk, shall be treated as a single commodity for the purposes of levy of tax under that law.

























