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FEMA – FACILITATOR OF FOREIGN TRANSACTIONS
India has become a preferred destination for investments from across the globe. Bygone are those days where investors considered United States, Japan and European Countries as potential investment regions. Investor interests are now being switched to developing countries like India, China, Brazil etc. 

The repealed Foreign Exchange Regulation Act,1973 [FERA] of India that was most commonly referred to as “Draconian Law”, prohibited foreign exchange transactions with a view to conserve and effectively utilize the available resources. FERA contained many restrictive clauses that hindered foreign trade and contained provisions to penalize violations by way of imprisonment/levy of huge penalties.
With the globe being transformed into a single business community and increased flow of foreign investments, it became inevitable for India to embark on a user friendly law/regulation that would promote the interest of foreign investment and foreign trade. This was when Foreign Exchange Management Act, 1999 [FEMA] was introduced. FEMA came into force on the 1st day of June 2000. 
FEMA extends to the whole of India. It shall also apply to all branches, offices and agencies outside India owned or controlled by a person resident in India and also to any contravention there under committed outside India by any person to whom this Act applies.
An effort is made through this article to address some basic concepts under the Foreign Exchange Management Act.  Let us understand the basic concept of residential status of a person. A person is defined u/s 2(u) of FEMA to include an individual; a hindu undivided family; a company; a firm; an association of person or a body of individuals, whether incorporated or not; every artificial juridical person, not falling within any of the preceding sub-clauses; and any agency, office or branch owned or controlled by such person. 
Asked a definition of a person, we would always recall “person” as defined under the Income Tax Act, 1961. Let us take a step forward, compare and understand difference between these two definitions:
	Sec 2(31) of Income Tax Act, 1961

Includes: a local authority in the definition.

Excludes: any agency, office or branch owned or controlled by such person as contained u/s 2 (u) of FEMA. 
	Sec 2(u) of FEMA, 1999
Excludes: a local authority as contained u/s 2(31) of I T Act. 

Includes: any agency, office or branch owned or controlled by such person. 




Another definition which is the essence of FEMA is “residential status”. Thorough understanding of this term is essential as this forms the significant basis for determining the applicability of FEMA. 
FEMA defines “person resident in India” u/s 2(v) which means –
(i) a person residing in India for more than 182 days during the course of the preceding financial year but does not include –

(A) a person who has gone out of India or who stays outside India, in either case-
(a) for or on taking up employment outside India, or

(b) for carrying on outside India a business or vocation outside India, or

(c) for any other purpose, in such circumstances as would indicate his intention to stay outside India for an uncertain period;

(B) a person who has come to or stays in India, in either case, otherwise than-

(a) for or on taking up employment in India, or

(b) for carrying on in India a business or vocation in India, or
(c) for any other purpose, in such circumstances as would indicate his intention to stay in India for an uncertain period;
(ii) any person or body corporate registered or incorporated in India,
(iii) an office, branch or agency in India owned or controlled by a person resident outside India,

(iv) an office, branch or agency outside India owned or controlled by a person resident in India.
FEMA defines “person resident outside India” u/s 2(w) which means a person who is not resident in India.
Residence in India is also comprehensively dealt in by I T Act u/s 6. The residential status of an individual is basically determined by the number of days of stay in India.  Hence, physical presence is an important criterion for ascertaining his/her residence under the I T Act.
The determination of residential status under FEMA is substantially different when compared to          I T Act. FEMA determines the residential status based on different set of parameters. Let us explore into some examples to comprehend the residential status of an individual.
Eg. 1. Mr. A completed his MBA degree in India. All the time he was an Indian Resident. He gets an offer to work as a financial analyst in Dubai. He leaves for Dubai on 15th January 2008. What is his residential status under FEMA & I T Act?
· For the purposes of FEMA, Mr. A becomes a non-resident from the day he leaves India for employment purposes irrespective of the fact that he stayed in India for more than 182 days during the preceding financial year [2007-08] as he is covered under exception to the definition.
· For the purposes of I T Act, Mr. A is still a resident because he satisfies the basic condition of his stay in India during the previous year for a period of 182 days or more. Hence, his global income will be chargeable to tax in India.

Eg. 2. Ms. F comes to India to set up a partnership firm in January 2008. What is her residential status under FEMA & I T Act?

· For the purposes of FEMA, Ms. F becomes a resident from the day she comes to India for setting up a business as she is covered under exception to the definition.
· For the purposes of I T Act, Ms. F is a non-resident because she does not fulfill the condition of number of day of stay in India as per I T Act. 
Eg. 3. Ms. Z staying in Africa for more than 15 years comes to India for an open heart surgery on 1st July 2007. She plans to leave India after the surgery and post surgery treatment. Doctors have advised her to stay in India upto 15th June 2008. What will be the residential status under FEMA & I T Act?
· For the purposes of FEMA, Ms. Z is not covered by the exceptions under clause (B) as her intention to stay in India is for a specific period. She is a non-resident for FY 2007-08 as she comes to India for the first time. Irrespective of her stay of more than 182 days in FY 2008-09, she would be a non-resident as she is certain to leave India within a specified period. 
· For the purposes of I T Act, Ms. Z will be an Resident & Not Ordinary Resident for A.Y. 2008-09 and Non-Resident for AY 2009-10.
As mentioned elsewhere, the determination of residential status becomes crucial to enforce FEMA regulations. Hence, as apparent from the above examples, the residential status of an individual has to be determined giving due weightage to intention and period of stay in India. Unlike FERA, the definition of "Residential Status" under FEMA has gone through considerable change. It has now been made on the lines of Income Tax Act in terms of number of days of stay in India. Most of the other amendments in FEMA have been made to facilitate foreign transactions. This makes FEMA more a facilitator than a regulator.    
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