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CASE STUDY -11 JAN-THE INDIAN PENAL CODE 1860


QUESTION: Hoso Transport Company (HTC), is a transport corporation which is exempted under Section 17 of the Employees’ Provident Funds and Miscellaneous Provisions  Act, 1952. During the current year, the corporation deducted the employees  contribution from the wages payable to the employees. The amount deducted  by the corporation was not remitted to the EPF Trust, maintained by the  corporation, due to acute financial crunch. Evaluate whether this amounts to  Criminal Breach of trust.

ANSWER: Section 405 of the Indian Penal Code, 1860(IPC) provides the definition of Criminal  Breach of Trust. Explanation 1 to section 405 of IPC provides that a person, being an  employer of an establishment whether exempted under section 17 of the Employees'  Provident Funds and Miscellaneous Provisions Act, 1952 or not who deducts the  employee's contribution from the wages payable to the employee for the credit to a  Provident Fund or Family Pension Fund established by any law for the time being in  force, shall be deemed to have been entrusted with the amount of contribution so deducted  by him and if he makes default in the payment of such contribution to the said Fund in  violation of the said law, shall be deemed to have dishonestly used the amount of the  said contribution in violation of a direction of law as aforesaid.

Moreover, acute financial crunch is not made a valid reason for non-remittance of the employees’ contribution.   In view of the above, it can be concluded that there is a Criminal Breach of Trust on  the part of Haso Transport Company.

	SECTION 405 OF THE INDIAN PENAL CODE 1860-
Whoever, being in any manner entrusted with property, or with any dominion over property, dishonestly misappropriates or converts to his own use that property, or dishonestly uses or disposes of that property in violation of any direction of law prescribing the mode in which such trust is to be discharged, or of any legal contract, express or implied, which he has made touching the discharge of such trust, or wilfully suffers any other person so to do, commits "criminal breach of trust".

Explanation 1 .A person, being an employer 3[of an establishment whether exempted under section 17 of the Employees Provident Funds and Miscellaneous Provisions Act, 1952 (19 of 1952) or not] who deducts the employees contribution from the wages payable to the employee for credit to a Provident Fund or Family Pension Fund established by any law for the time being in force, shall be deemed to have been entrusted with the amount of the contribution so deducted by him and if he makes default in the payment of such contribution to the said Fund in violation of the said law, shall be deemed to have dishonestly used the amount of the said contribution in violation of a direction of law as aforesaid.
SECTION 406 OF THE IPC,1860
Whoever commits criminal breach of trust shall be punished with imprisonment of either description for a term which may extend to three years, or with fine, or with both.



From the above-mentioned statement, it is clear that criminal breach of trust means that whosoever is; 
1. incharge or has been entrusted with property or any dominion over that property dishonestly misappropriated or converts the same to his own use as the case may be, or 
2. disposes of the property in violation of the directions rendered under the law, or 
3. enters into any legal contract that discharges such trust, or 
4. makes the other person suffer. 
is said to have committed a criminal breach of trust and is sufficient to be covered under the scope of Section 405 of the Indian Penal Code, 1860. 
EXPLANATION  PRESCRIBED UNDER SECTION 405 IPC
Section 405 of the Indian Penal Code,1860 lays out two explanations that are:
1. The first explanation states that, if an employer has deducted the employee’s contribution from the wages which is a part of the employee’s provident fund or family pension fund shall be considered as an entrustment of such amount so deducted.
When the employer makes a default during the payment of the so deducted amount towards the provident fund or family pension fund is said to have utilised such an amount dishonestly.
2. The second explanation says that, if an employer has deducted the employee’s contribution from the wages which is a part of the employee’s state insurance fund that is administered by the Employees’ State Insurance Corporation it shall be considered as an entrustment of such amount so deducted.

When the employer makes a default during the payment of the so deducted amount towards the employees’ state insurance fund is said to have utilised such an amount dishonestly.
In a Supreme Court case of Employees State Insurance Corporation v. S.K Aggarwal,1998 the Hon’ble Court held that under the Employees State Insurance Act,1948 the principal employer means and includes the occupier or the owner. 
Chiefly, there are two main ingredients of criminal breach of trust:
1. That the accused must have been entrusted with a property,
2. That the accused must have dishonestly misappropriated the property or has utilised or disposed of the same in violation of trust.
From above discussion it is clear that for Criminal Breach of Trust two ingredients are required first Entrustment and other Misappropriation of property. 
In the given case employer has deducted amount from the wages of the employee in guise of Provident Fund Contribution but not deposited the same with the government and hence he has misappropriated the amount received from employees and hence liable to be prosecuted under provisions of 406 of IPC, 1860.

DISCLAIMER:  the case study presented here is only for sharing knowledge with the readers. The views are personal , shall not be taken a professional advice. In case of necessity do consult with professionals for more understanding and clarity on the subject matter.
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