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SR

Chapter/ Section number/ Sub-section(s) in the Companies Act,
2013

Exceptions/
Modifications
/Adaptations

CHAPTER IV- SHARE CAPITAL AND DEBENTURES

Sec.43.Kinds of Share Capitals
The share capital of a company limited by shares shall be of two kinds, namely:—
(a) equity share capital—
(i) with voting rights; or
(i) with differential rights as to dividend, voting or otherwise in accordance
with such rules as may be prescribed; and
(b) preference share capital:
Provided that nothing contained in this Act shall affect the rights of the preference
shareholders who are entitled to participate in the proceeds of winding up before the
commencement of this Act.
Explanation.—For the purposes of this section,—
(i) “*equity share capital’’, with reference to any company limited by shares,
means all share capital which is not preference share capital;
(ii) “* preference share capital’’, with reference to any company limited by shares,
means that part of the issued share capital of the company which carries or would
carry apreferential right with respect to—

(a) payment of dividend, either as a fixed amount or an amount calculated at a
fixed rate, which may either be free of or subject to income-tax; and

(b) repayment, in the case of awinding up or repayment of capital, of the
amount of the share capital paid-up or deemed to have been paid-up, whether or
not, there is a preferential right to the payment of any fixed premium or premium
on any fixed scale, specified in the memorandum or articles of the company;
(iii) capital shall be deemed to be preference capital, notwithstanding that it is
entitled to either or both of the following rights, namely:—
(a) that in respect of dividends, in addition to the preferential rights to the
amounts specified in sub-clause (a) of clause (ii), it hasaright to participate,
whether fully or to alimited extent, with capital not entitled to the preferential
right aforesaid;
(b) that in respect of capital, in addition to the preferential right to the
repayment, on awinding up, of the amounts specified in sub-clause (b) of clause
(i), it hasaright to participate, whether fully or to alimited extent, with capital
not entitled to that preferential right in any surplus which may remain after the
entire capital has been repaid. Kinds of share capital.

Shall Not Apply

Section 47.Voting Rights

(1) Subject to the provisions of section 43 and sub-section (2) of section 50,—

(a) every member of a company limited by shares and holding equity share

capital therein, shall have aright to vote on every resolution placed before the
company;

and

(b) hisvating right on a poll shall be in proportion to his share in the paid-up

equity share capital of the company.

(2) Every member of a company limited by shares and holding any preference

Shall Not Apply
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share capital therein shall, in respect of such capital, have aright to vote only on
resolutions placed before the company which directly affect the rights attached to his
preference shares and, any resolution for the winding up of the company or for the
repayment or reduction of its equity or preference share capital and his voting right on
apall shall bein proportion to his share in the paid-up preference share capital of the
company:

Provided that the proportion of the voting rights of equity shareholders to the

voting rights of the preference sharehol ders shall be in the same proportion as the
paid-up capital in respect of the equity shares bears to the paid-up capital in respect of
the preference shares:

Provided further that where the dividend in respect of a class of preference shares has
not been paid for a period of two years or more, such class of preference shareholders
shall have aright to vote on al the resolutions placed before the company.

Nature of shares or debentures.

Numbering of shares.

Certificate of shares.

Voting rights.

Section 62. Further Issue of Share Capital

(1) Where at any time, a company having a share capital proposes to increaseits
subscribed capital by theissue of further shares, such shares shall be offered—

(a) to persons who, at the date of the offer, are holders of equity shares of the
company in proportion, as nearly as circumstances admit, to the paid-up share capital
on those shares by sending a letter of offer subject to the following conditions,
namely:—

(i) the offer shall be made by notice specifying the number of shares offered and
limiting a time not being less than fifteen days and not exceeding thirty days from
the date of the offer within which the offer, if not accepted, shall be deemed to have
been declined;

(i) unless the articles of the company otherwise provide, the offer aforesaid shall be
deemed to include aright exercisable by the person concerned to renounce the shares
offered to him or any of them in favour of any other person; and the notice referred to
in clause (i) shall contain a statement of this right;

(iii) after the expiry of the time specified in the notice aforesaid, or on

receipt of earlier intimation from the person to whom such notice is given that he
declines to accept the shares offered, the Board of Directors may dispose of
them in such manner which is not dis-advantageous to the sharehol ders and the
company;

(b) to employees under a scheme of employees’ stock option, subject to special
resolution passed by company and subject to such conditions as may be prescribed;
or

(c) to any persons, if it is authorised by a special resolution, whether or not
those persons include the persons referred to in clause (a) or clause (b), either for cash
or for a consideration other than cash, if the price of such shares is determined by the
valuation report of a registered valuer subject to such conditions as may be prescribed.
(2) The noticereferred to in sub-clause (i) of clause (a) of sub-section (1) shall be
despatched through registered post or speed post or through eectronic modeto
all the existing shareholders at least three days befor e the opening of the issue.

(3) Nathing in this section shall apply to the increase of the subscribed capital of a

Shall apply with the following
modification:-

Words not being less than fifteen days
shall be substituted with “not being
less than 7days and not exceeding 15
days

Shall apply except that instead of special
resolution, ordinary resolution would be
required
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company caused by the exercise of an option as aterm attached to the debentures
issued or

loan raised by the company to convert such debentures or loans into shares in the
company:

Provided that the terms of issue of such debentures or loan containing such an option
have been approved before the issue of such debentures or the raising of loan by a
special

resolution passed by the company in general mesting.

(4) Notwithstanding anything contained in sub-section (3), where any debentures
have been issued, or loan has been obtained from any Government by a company, and
if that

Government considers it necessary in the public interest so to do, it may, by order,
direct that

such debentures or loans or any part thereof shall be converted into sharesin the
company

on such terms and conditions as appear to the Government to be reasonablein the
circumstances of the case even if terms of the issue of such debentures or theraising
of such

loans do not include aterm for providing for an option for such conversion:

Provided that where the terms and conditions of such conversion are not acceptable
to the company, it may, within sixty days from the date of communication of such
order,

appeal to the Tribunal which shall after hearing the company and the Government
pass such

order asit deemsfit.

(5) In determining the terms and conditions of conversion under sub-section (4), the
Government shall have due regard to the financial position of the company, the terms
of

issue of debentures or loans, asthe case may be, the rate of interest payable on such
debentures or loans and such other matters as it may consider necessary.

(6) Where the Government has, by an order made under sub-section (4), directed that
any debenture or loan or any part thereof shall be converted into shares in a company
and

where no appeal has been preferred to the Tribunal under sub-section (4) or where
such

appeal has been dismissed, the memorandum of such company shall, where such
order has

the effect of increasing the authorised share capital of the company, stand altered and
the

authorised share capital of such company shall stand increased by an amount equal to
the

amount of the value of shares which such debentures or loans or part thereof has been
converted into.

CHAPTER V- ACCEPTANCE OF DEPOSITSBY COMPANIES

Section 73.Prohibition on acceptance of Deposits from Public

(1) On and after the commencement of this Act, no company shall invite, accept or
renew deposits under this Act from the public except in a manner provided under this
Chapter:
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Provided that nothing in this sub-section shall apply to a banking company and
nonbanking

financial company as defined in the Reserve Bank of India Act, 1934 and to such
other company as the Central Government may, after consultation with the Reserve
Bank of

India, specify in this behalf.

(2) A company may, subject to the passing of aresolution in general meeting and
subject to such rules as may be prescribed in consultation with the Reserve Bank of
India,

accept deposits from its members on such terms and conditions, including the
provision of

security, if any, or for the repayment of such deposits with interest, as may be agreed
upon

between the company and its members, subject to the fulfilment of the following
conditions,

namely:—

(&) issuance of acircular to its members including therein a statement showing

the financial position of the company, the credit rating obtained, the total number of
depositors and the amount due towards deposits in respect of any previous deposits
accepted by the company and such other particularsin such form and in such manner
as may be prescribed;

(b) filing a copy of the circular along with such statement with the Registrar
within thirty days before the date of issue of the circular;

(c) depositing such sum which shall not beless than fifteen per cent. of the

amount of its deposits maturing during a financial year and the financial year next
following, and kept in a scheduled bank in a separate bank account to be called as
deposit repayment reserve account;

(d) providing such deposit insurance in such manner and to such extent as may

be prescribed,;

(e) certifying that the company has not committed any default in the repayment

of deposits accepted either before or after the commencement of this Act or payment
of interest on such deposits; and

(f) providing security, if any for the due repayment of the amount of deposit or
the interest thereon including the creation of such charge on the property or assets of
the company:

Provided that in case where a company does not secure the depaosits or secures
such deposits partially, then, the deposits shall be termed as ** unsecured deposits’”’
and shall be so quoted in every circular, form, advertisement or in any document
related to invitation or acceptance of deposits.

(3) Every deposit accepted by a company under sub-section (2) shall be repaid with
interest

in accordance with the terms and conditions of the agreement referred to in that sub-
section.

(4) Where a company fails to repay the deposit or part thereof or any interest thereon
under sub-section (3), the depositor concerned may apply to the Tribunal for an order
directing the company to pay the sum due or for any loss or damage incurred by him
asa

result of such non-payment and for such other orders as the Tribunal may deem fit.
(5) The deposit repayment reserve account referred to in clause (c) of sub-section (2)
shall not be used by the company for any purpose other than repayment of deposits.

Shall not apply to private
companies having 50 or
less number of members
if they accept monies
from their members not
exceeding twenty five
per cent of aggregate of
the paid up capital and
free reserves or one
hundred per cent of the
paid up capital,
whichever ismore, and
which inform the details
of such moniesto register
in prescribed manner
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o

Chapter VII

Section 101- Notice of Meeting
(1) A genera meeting of a company may be called by giving not less than clear twenty-one
days notice either in writing or through electronic mode in such manner as may
be prescribed:
Provided that a general meeting may be called after giving ashorter notice if consent
isgiven in writing or by e ectronic mode by not less than ninety-five per cent. of the members
entitled to vote at such meeting.
(2) Every notice of a meeting shall specify the place, date, day and the hour of the
meeting and shall contain a statement of the business to be transacted at such meeting.
(3) The notice of every meeting of the company shall be given to—
(a) every member of the company, legal representative of any deceased member
or the assignee of an insolvent member;
(b) the auditor or auditors of the company; and
(c) every director of the company.
(4) Any accidental omission to give notice to, or the non-receipt of such notice by, any
member or other person who is entitled to such notice for any meeting shall not invalidate the
proceedings of the meeting.

Section 102. -Notice of meeting. Statement to be annexed to notice

(1) A statement setting out the following material facts concerning each item of

special business to be transacted at a general meeting, shall be annexed to the notice calling
such meeting, namely:—

(a) thenature of concern or interest, financia or otherwise, if any, in respect of

each items of—

(i) every director and the manager, if any;

(ii) every other key managerial personnel; and

(iii) relatives of the persons mentioned in sub-clauses (i) and (ii);

(b) any other information and facts that may enable membersto understand the

meaning, scope and implications of the items of business and to take decision thereon.

(2) For the purposes of sub-section (1),—

(a) inthe case of an annual general meeting, all business to be transacted thereat

shall be deemed special, other than—

(i) the consideration of financial statements and the reports of the Board

of Directors and auditors;

(ii) the declaration of any dividend;

(iii) the appointment of directorsin place of those retiring;

(iv) the appointment of, and the fixing of the remuneration of, the auditors;

and

(b) in the case of any other meeting, al business shall be deemed to be special:

Provided that where any item of special business to be transacted at a meeting of the
company relates to or affects any other company, the extent of shareholding interest in that
other company of every promoter, director, manager, if any, and of every other key managerial
personnel of the first mentioned company shall, if the extent of such shareholding isnot less
than two per cent. of the paid-up share capital of that company, also be set out in the
Statement.

(3) Where any item of business refers to any document, which isto be considered at

the mesting, the time and place where such document can be inspected shall be specified in
the statement under sub-section (1).

(4) Where as aresult of the non-disclosure or insufficient disclosure in any statement
referred to in sub-section (1), being made by a promoter, director, manager, if any, or other
key

managerial personnd, any benefit which accrues to such promoter, director, manager or

Shall apply unless

- otherwise specified in
respective sections or

- unless articles of the private
company otherwise provide
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other key managerial personnd or their relatives, either directly or indirectly, the promoter,
director, manager or other key managerial personnel, asthe case may be, shall hold such
benefit in trust for the company, and shall, without prejudice to any other action being taken
against him under this Act or under any other law for the time being in force, be liable to
compensate the company to the extent of the benefit received by him.

(5) If any default is made in complying with the provisions of this section, every

promoter, director, manager or other key managerial personnel who isin default shall be
puni shable with fine which may extend to fifty thousand rupees or five times the amount of
benefit accruing to the promoter, director, manager or other key managerial personnel or any
of hisrelatives, whichever ismore.

Section 103.Quorum for meetings

(1) Unlessthe articles of the company provide for alarger number,—

(a) in case of a public company,—

(i) five members personally present if the number of members as on the
date of meeting is not more than one thousand,

(ii) fifteen members personally present if the number of members as on the
date of meeting is more than one thousand but up to five thousand;

(iii) thirty members personally present if the number of members as on the
date of the meeting exceeds five thousand;

(b) in the case of a private company, two members personally present, shal be
the quorum for a meeting of the company.

(2) If the quorum is not present within half-an-hour from thetime appointed for holding
ameeting of the company—
(a) the meeting shall stand adjourned to the same day in the next week at the
same time and place, or to such other date and such other time and place asthe Board
may determine; or
(b) the meeting, if called by requisitionists under section 100, shall stand cancelled:
Provided that in case of an adjourned meeting or of a change of day, time or place of
meeting under clause (a), the company shall give not less than three days natice to the
members either individually or by publishing an advertisement in the newspapers (onein
English and onein vernacular language) which isin circulation at the place where the
registered office of the company is situated.
(3) If at the adjourned meeting also, a quorum is not present within half-an-hour from
the time appointed for holding meeting, the members present shall be the quorum.

Section 104. Chair man of Meeting

(1) Unless the articles of the company otherwise provide, the members personally

present at the meeting shall elect one of themselves to be the Chairman thereof on a show of
hands.

(2) If apoll isdemanded on the eection of the Chairman, it shall be taken forthwith in
accordance with the provisions of this Act and the Chairman e ected on a show of hands
under sub-section (1) shall continue to be the Chairman of the meeting until some other
person is elected as Chairman as aresult of the poll, and such other person shall be the
Chairman for therest of the meeting.

Section 105.Proxies

(1) Any member of a company entitled to attend and vote at a meeting of the
company shall be entitled to appoint another person as a proxy to attend and vote at the
meeting on his behalf:

Provided that a proxy shall not have the right to speak at such meeting and shall not be
entitled to vote except on apoll:
Provided further that, unless the articles of a company otherwise provide, this subsection
shall not apply in the case of a company not having a share capital:
Provided also that the Central Government may prescribe a class or classes of companies
whose members shall not be entitled to appoint another person as a proxy:
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Provided also that a person appointed as proxy shall act on behalf of such member or
number of members not exceeding fifty and such number of shares as may be prescribed.

(2) In every notice calling ameeting of a company which has a share capital, or the

articles of which provide for voting by proxy at the meeting, there shall appear with reasonable
prominence a statement that a member entitled to attend and vote is entitled to appoint a
proxy, or, wherethat is allowed, one or more proxies, to attend and vote instead of himsalf,
and that a proxy need not be a member.

(3) If default is made in complying with sub-section (2), every officer of the company

who isin default shall be punishable with fine which may extend to five thousand rupees.

(4) Any provision contained in the articles of a company which specifies or requiresa

longer period than forty-eight hours before a meeting of the company, for depositing with
the company or any other person any instrument appointing a proxy or any other document
necessary to show the validity or otherwise relating to the appointment of a proxy in order
that the appointment may be effective at such meeting, shall have effect asif a period of
forty-eight hours had been specified in or required by such provision for such deposit.

(5) If for the purpose of any meeting of a company, invitations to appoint as proxy a

person or one of a number of persons specified in the invitations are issued at the company’s
expense to any member entitled to have a notice of the meeting sent to him and to vote
thereat by proxy, every officer of the company who knowingly issues the invitations as
aforesaid or wilfully authorises or permitstheir issue shall be punishable with fine which may
extend to onelakh rupees:

Provided that an officer shall not be punishable under this sub-section by reason only

of theissue to amember at hisrequest in writing of aform of appointment naming the proxy,
or of alist of personswilling to act as proxies, if theform or list is available on request in
writing to every member entitled to vote at the meeting by proxy.

(6) The instrument appointing a proxy shall—

(a) bein writing; and

(b) be signed by the appointer or his attorney duly authorised in writing or, if the

appointer isabody corporate, be under its seal or be signed by an officer or an

attorney duly authorised by it.

(7) An instrument appointing a proxy, if in theform as may be prescribed, shal not be
guestioned on the ground that it failsto comply with any special requirements specified for
such instrument by the articles of a company.

(8) Every member entitled to vote at a meeting of the company, or on any resolution to

be moved thereat, shall be entitled during the period beginning twenty-four hours before the
time fixed for the commencement of the meeting and ending with the conclusion of the
meeting, to inspect the proxies lodged, at any time during the business hours of the company,
provided not less than three days' notice in writing of the intention so to inspect is given to
the company.

Section 106-Restriction on Voting Rights

(1) Notwithstanding anything contained in this Act, the articles of a company

may provide that no member shall exercise any voting right in respect of any sharesregistered
in his name on which any calls or other sums presently payable by him have not been paid,

or inregard to which the company has exercised any right of lien.

(2) A company shall not, except on the grounds specified in sub-section (1), prohibit

any member from exercising his voting right on any other ground.

(3) On apall taken at a meeting of a company, a member entitled to more than one vote,

or his proxy, where alowed, or other person entitled to vote for him, asthe case may be, need
not, if he votes, use all hisvotes or cast in the same way all the votes he uses.

Section 107. Voting by show of hand

(1) At any general meeting, aresolution put to the vote of the meeting shall,

unless a poll is demanded under section 109 or the voting is carried out electronically, be
decided on a show of hands.

(2) A declaration by the Chairman of the meeting of the passing of a resolution or
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otherwise by show of hands under sub-section (1) and an entry to that effect in the books
containing the minutes of the meeting of the company shall be conclusive evidence of the
fact of passing of such resolution or otherwise.

section 109.- Demand for Pall
(1) Before or on the declaration of the result of the voting on any resolution on

show of hands, a poll may be ordered to be taken by the Chairman of the meeting on his own

motion, and shall be ordered to be taken by him on a demand made in that behalf,—

(a) in the case a company having a share capital, by the members present in

person or by proxy, where allowed, and having not |ess than one-tenth of the total
voting power or holding shares on which an aggregate sum of not less than five lakh
rupees or such higher amount as may be prescribed has been paid-up; and

(b) in the case of any other company, by any member or members present in

person or by proxy, where allowed, and having not less than one-tenth of the total
voting power.

(2) The demand for a poll may be withdrawn at any time by the persons who made the
demand.

(3) A poll demanded for adjournment of the meeting or appointment of Chairman of the
meeting shall be taken forthwith.

(4) A poll demanded on any question other than adjournment of the meeting or
appointment of Chairman shall be taken at such time, not being later than forty-eight hours
from the time when the demand was made, as the Chairman of the meeting may direct.
(5) Where a poll isto be taken, the Chairman of the meeting shall appoint such number
of persons, as he deems necessary, to scrutinise the poll process and votes given on the poll
and to report thereon to him in the manner as may be prescribed.

(6) Subject to the provisions of this section, the Chairman of the meeting shall have
power to regulate the manner in which the poll shall be taken.

(7) Theresult of the poll shall be deemed to be the decision of the meeting on the
resolution on which the poll was taken.

Shall apply unless

- otherwise specified in
respective sections or

- unless articles of the private
company otherwise provide

Section 141-Eligibility,qualificationsand disgualifications of auditors.

(1) A person shall be eigible for appointment as an auditor of a company only if
heisa chartered accountant:

Provided that a firm whereof majority of partners practising in India are qualified for
appointment as aforesaid may be appointed by its firm name to be auditor of a company.
(2) Where afirm including alimited liability partnership is appointed as an auditor of a
company, only the partners who are chartered accountants shall be authorised to act and
sign on behalf of the firm.

(3) Thefollowing persons shall not be eligible for appointment as an auditor of a
company, namely:—

(a) abody corporate other than alimited liability partnership registered under

the Limited Liability Partnership Act, 2008;

(b) an officer or employee of the company;

(c) aperson who isa partner, or who isin the employment, of an officer or

employee of the company;

(d) aperson who, or hisrédative or partner—

(i) isholding any security of or interest in the company or its subsidiary, or

of itsholding or associate company or a subsidiary of such holding company:

Provided that the relative may hold security or interest in the company of

face value not exceeding one thousand rupees or such sum as may be prescribed;

(ii) isindebted to the company, or its subsidiary, or its holding or associate

company or asubsidiary of such holding company, in excess of such amount as

may be prescribed; or

(iii) has given a guarantee or provided any security in connection with the
indebtedness of any third person to the company, or itssubsidiary, or its holding

Shall not apply in respect of
appointment of auditors by
private companies
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or associate company or a subsidiary of such holding company, for such amount

as may be prescribed;

(e) aperson or afirm who, whether directly or indirectly, has business relationship
with the company, or itssubsidiary, or itsholding or associate company or subsidiary
of such holding company or associate company of such nature as may be prescribed;

(f) aperson whose relativeisadirector or isin the employment of the company
asadirector or key managerial personnel;

(g) aperson who isin full time employment elsewhere or a person or a partner of

a firm holding appointment asits auditor, if such personsor partner is at the date of
such appointment or reappointment holding appointment as auditor of more than
twenty companies;

(h) a person who has been convicted by a court of an offence involving fraud

and a period of ten years has not elapsed from the date of such conviction;

(i) any person whose subsidiary or associate company or any other form of

entity, is engaged as on the date of appointment in consulting and specialised services
as provided in section 144.

(4) Where a person appointed as an auditor of a company incurs any of the
disquaifications mentioned in sub-section (3) after his appointment, he shall vacate his
office as such auditor and such vacation shall be deemed to be a casual Vacancy in the office
of Auditor.

Section 160 Right of personsother than retiring directorsto stand for director ship

. (1) A person whoisnot aretiring director in terms of section 152 shall, subject to

the provisions of this Act, be eligible for appointment to the office of a director at any generad
meeting, if he, or some member intending to propose him as a director, has, not less than
fourteen days before the meeting, |eft at the registered office of the company, ancticein
writing under his hand signifying his candidature as a director or, as the case may be, the
intention of such member to propose him as a candidate for that office, along with the
deposit of one lakh rupees or such higher amount as may be prescribed which shall be
refunded to such person or, as the case may be, to the member, if the person proposed gets
elected as adirector or gets more than twenty-five per cent. of total valid votes cast either on
show of hands or on poll on such resolution.

(2) The company shall inform its members of the candidature of a person for the office

of director under sub-section (1) in such manner as may be prescribed.

Shall not apply

Section 162. Appointment of dir ector s to be voted individually

(1) At ageneral meeting of a company, amotion for the appointment of two or

more persons as directors of the company by a single resolution shall not be moved unless
a proposal to move such amotion has first been agreed to at the meeting without any vote
being cast againg it.
(2) A resolution moved in contravention of sub-section (1) shall be void, whether or
not any objection was taken when it was moved.
(3) A motion for approving a person for appointment, or for nominating a person for
appointment as a director, shall be treated as a mation for his appointment.

Shall not apply

Section 180. Restrictions on power s of Board.

(1) The Board of Directors of a company shall exercise the following powers only
with the consent of the company by a special resolution, namely:—
(a) to s, lease or otherwise dispose of the whole or substantially the whole of
the undertaking of the company or where the company owns more than one undertaking,
of thewhole or substantially the whole of any of such undertakings.
Explanation.—For the purposes of this clause—
(i) “undertaking” shall mean an undertaking in which the investment of
the company exceeds twenty per cent. of its net worth as per the audited balance
sheet of the preceding financial year or an undertaking which generates twenty
per cent. of the total income of the company during the previous financial year;

Shall not apply to private
companies having 50 or less
number of members
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(i) the expression “substantially the whole of the undertaking” in any
financial year shall mean twenty per cent. or more of the value of the undertaking

as per the audited balance sheet of the preceding financial year;

(b) toinvest otherwise in trust securities the amount of compensation received

by it asaresult of any merger or amalgamation;

(c) to borrow money, where the money to be borrowed, together with the money

already borrowed by the company will exceed aggregate of its paid-up share capital

and free reserves, apart from temporary loans obtained from the company’ s bankersin
the ordinary course of business:

Provided that the acceptance by a banking company, in the ordinary course of

its business, of deposits of money from the public, repayable on demand or otherwise,
and withdrawable by cheque, draft, order or otherwise, shall not be deemed to bea
borrowing of monies by the banking company within the meaning of this clause.
Explanation.—For the purposes of this clause, the expression “temporary |oans’

means | oans repayabl e on demand or within six months from the date of the loan such

as short-term, cash credit arrangements, the discounting of bills and theissue of other
short-term loans of a seasonal character, but does not include loans raised for the

purpose of financial expenditure of a capital nature;

(d) to remit, or give time for the repayment of, any debt due from a director.

(2) Every specia resolution passed by the company in general meeting in relation to
the exercise of the powersreferred to in clause (¢) of sub-section (1) shal specify the tota
amount up to which monies may be borrowed by the Board of Directors.

(3) Nothing contained in clause (a) of sub-section (1) shall affect—

(a) thetitle of a buyer or other person who buys or takes on lease any property,
investment or undertaking asisreferred to in that clause, in good faith; or

(b) the sale or lease of any property of the company where the ordinary business

of the company consists of, or comprises, such selling or leasing.

(4) Any special resolution passed by the company consenting to the transaction asis
referred to in clause (a) of sub-section (1) may stipulate such conditions as may be specified
in such resolution, including conditions regarding the use, disposal or investment of the sale
proceeds which may result from the transactions:

Provided that this sub-section shall not be deemed to authorise the company to effect

any reduction in its capital except in accordance with the provisions contained in this Act.
(5) No debt incurred by the company in excess of the limit imposed by clause (c) of
sub-section (1) shall be valid or effectual, unless the lender proves that he advanced the loan

in good faith and without knowledge that the limit imposed by that clause had been exceeded.

10

Section -185. L oan to directors, etc.

(1) Save as otherwise provided in this Act, no company shall, directly or indirectly,
advance any loan, including any |oan represented by a book debt, to any of its directors or
to any other person in whom the director isinterested or give any guarantee or provide any
security in connection with any loan taken by him or such other person:

Provided that nothing contained in this sub-section shall apply to—

(a) the giving of any loan to a managing or whole-time director—

(i) asa part of the conditions of service extended by the company to all its

employees; or

(i) pursuant to any scheme approved by the members by a special

resolution; or

(b) a company which in the ordinary course of its business provides |oans or

gives guarantees or securities for the due repayment of any loan and in respect of such
loans an interest is charged at arate not less than the bank rate declared by the

Reserve Bank of India

Explanation.—For the purposes of this section, the expression “to any other
person in whom director isinterested” means—

Shall not apply to Private
companies -

(a) which have borrowings from
banks or financial institutions or
any bodies corporate hot more
than twice of their paid up share
capital or Rs. 50 crore, whichever
islower; and

(b) in whose share capital no
other body corporate has
invested any money”.
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(a) any director of the lending company, or of a company which isits

holding company or any partner or relative of any such director;

(b) any firm in which any such director or relative is a partner;

(c) any private company of which any such director isadirector or member;

(d) any body corporate at a general meeting of which not less than twentyfive

per cent. of the total voting power may be exercised or controlled by any

such director, or by two or more such directors, together; or

(e) any body corporate, the Board of directors, managing director or

manager, whereof is accustomed to act in accordance with the directions or

instructions of the Board, or of any director or directors, of the lending company.

(2) If any loan is advanced or a guarantee or security isgiven or provided in

contravention of the provisions of sub-section (1), the company shall be punishable with
fine which shall not be less than five lakh rupees but which may extend to twenty-five lakh
rupees, and the director or the other person to whom any loan is advanced or guarantee or
security is given or provided in connection with any loan taken by him or the other person,
shall be punishabl e with imprisonment which may extend to six months or with fine which
shall not be less than five lakh rupees but which may extend to twenty-five lakh rupees, or
with both.

11

Chapter XI1
Section 188. Related party tr ansactions

(1) Except with the consent of the Board of Directors given by aresolution at a

meeting of the Board and subject to such conditions as may be prescribed, no company shall
enter into any contract or arrangement with arelated party with respect to—

(a) sale, purchase or supply of any goods or materials

(b) selling or otherwise disposing of, or buying, property of any kind,;

(c) leasing of property of any kind,;

(d) availing or rendering of any services;

(e) appointment of any agent for purchase or sale of goods, materials, services

or property;

(f) such related party's appointment to any office or place of profit in the company,

its subsidiary company or associate company; and

(g) underwriting the subscription of any securities or derivatives thereof, of the

company:

Provided that no contract or arrangement, in the case of a company having a paid-up

share capita of not less than such amount, or transactions not exceeding such sums, as may
be prescribed, shall be entered into except with the prior approval of the company by a
special resolution:

Provided further that no member of the company shall vote on such special resolution,

to approve any contract or arrangement which may be entered into by the company, if such
member is ardated party:

Provided also that nothing in this sub-section shall apply to any transactions entered

into by the company in its ordinary course of business other than transactions which are not
on an arm’s length basis.

Explanation.— In this sub-section,—

(a) the expression “office or place of profit” means any office or place—

(i) where such office or placeisheld by a director, if thedirector holding it

receives from the company anything by way of remuneration over and above

the remuneration to which heis entitled as director, by way of salary, fee,

commission, perquidites, any rent-free accommodation, or otherwise;

(i) where such office or placeisheld by an individua other than a director

or by any firm, private company or other body corporate, if theindividual, firm,

private company or body corporate holding it receives from the company anything

by way of remuneration, salary, fee, commission, perquistes, any rent-free

Shall not apply.
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accommodation, or otherwise;

(b) the expression “arm’ slength transaction” means a transaction between two

related parties that is conducted asif they were unrelated, so that thereisno conflict

of interest.

(2) Every contract or arrangement entered into under sub-section (1) shall be referred

toin the Board' sreport to the shareholders aong with the justification for entering into such
contract or arrangement.

(3) Where any contract or arrangement is entered into by a director or any other

employee, without obtaining the consent of the Board or approval by a special resolution in
the general meeting under sub-section (1) and if it isnot ratified by the Board or, asthe case
may be, by the shareholders at a meeting within three months from the date on which such
contract or arrangement was entered into, such contract or arrangement shall be voidable at
the option of the Board and if the contract or arrangement iswith arelated party to any
director, or isauthorised by any other director, the directors concerned shall indemnify the
company againgt any loss incurred by it.

(4) Without prejudice to anything contained in sub-section (3), it shall be open to the
company to proceed againg a director or any other employee who had entered into such
contract or arrangement in contravention of the provisions of this section for recovery of
any loss sustained by it as aresult of such contract or arrangement.

(5) Any director or any other employee of a company, who had entered into or authorised
the contract or arrangement in violation of the provisions of this section shall,—

(i) in case of listed company, be punishable with imprisonment for aterm which

may extend to one year or with fine which shall not be less than twenty-five thousand
rupees but which may extend to five lakh rupees, or with both; and

116 THE GAZETTE OF INDIA EXTRAORDINARY [PaRT ||—

(ii) in case of any other company, be punishable with fine which shall not be less

than twenty-five thousand rupees but which may extend to five lakh rupees.
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Chapter XI11
Section 196-Appointment of managing director, whole-time director or manager.

(1) No company shall appoint or employ at the same time amanaging director and
amanager.

(2) No company shall appoint or re-appoint any person asits managing director,
whole-time director or manager for aterm exceeding five yearsat atime:

Provided that no re-appointment shall be made earlier than one year before the expiry

of histerm.

(3) No company shall appoint or continue the employment of any person as managing
director, whole-time director or manager who —

(a) isbelow the age of twenty-one years or has attained the age of seventy
years.

Provided that appointment of a person who has attained the age of seventy
years may be made by passing a special resolution in which case the explanatory
statement annexed to the natice for such motion shall indicate the justification for
appointing such person;

(b) isan undischarged insolvent or has at any time been adjudged as an insolvent;

(c) has at any time suspended payment to his creditors or makes, or has a any

time made, a composition with them; or

(d) has at any time been convicted by a court of an offence and sentenced for a

period of more than six months.

(4) Subject to the provisions of section 197 and Schedule V, a managing director,
whole-time director or manager shall be appointed and the terms and conditions of such
appointment and remuneration payable be approved by the Board of Directors at a meeting
which shall be subject to approval by aresolution at the next general meeting of the company
and by the Central Government in case such appointment is at variance to the conditions
specified in that Schedule:

Shall not apply.
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Provided that a notice convening Board or general meeting for considering such

appointment shall include the terms and conditions of such appointment, remuneration
payabl e and such other mattersincluding interest, of adirector or directorsin such
appointments, if any:

Provided further that areturn in the prescribed form shall be filed within sxty days of

such appointment with the Registrar.

(5) Subject to the provisions of this Act, where an appointment of a managing director,
whole-time director or manager isnot approved by the company at a general meeting, any act
done by him before such approval shall not be deemed to beinvalid.
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Chapter XI11
Section 203 Appointment of key managerial per sonnel

(1) Every company bel onging to such class or classes of companies as may be

prescribed shall have the following whole-time key managerial personnd,—

(i) managing director, or Chief Executive Officer or manager and in their absence,
awhole-time director;

(ii) company secretary; and

(iii) Chief Financial Officer :

Provided that an individua shall not be appointed or reappointed as the chairperson

of the company, in pursuance of the articles of the company, as well as the managing director
or Chief Executive Officer of the company at the same time after the date of commencement
of this Act unless—

(a) the articles of such a company provide otherwise; or

(b) the company does naot carry multiple businesses:

Provided further that nothing contained in the first proviso shall apply to such class of
companies engaged in multiple businesses and which has appointed one or more Chief
Executive Officers for each such business as may be notified by the Central Government.
(2) Every whole-time key managerial personnel of a company shall be appointed by

means of aresolution of the Board containing the terms and conditions of the appointment
including the remuneration.

(3) A whole-time key managerial personnd shall not hold office in more than one
company except in its subsidiary company at the sametime:

Provided that nothing contained in this sub-section shall disentitle a key

managerial personnd from being adirector of any company with the permission of the
Board:

Provided further that whole-time key manageria personnel holding office in more than

one company at the sametime on the date of commencement of this Act, shall, within a period
of six months from such commencement, choose one company, in which he wishesto
continueto hold the office of key managerial personnel:

Provided also that a company may appoint or employ a person as its managing director,

if heisthe managing director or manager of one, and of not more than one, other company
and such appointment or employment is made or approved by a resolution passed at a
meeting of the Board with the consent of all the directors present at the meeting and of which
meeting, and of the resolution to be moved thereat, specific notice has been given to dl the
directorsthenin India

(4) If the office of any whole-time key manageria personnd is vacated, the resulting
vacancy shall befilled-up by the Board at a meeting of the Board within a period of six
months from the date of such vacancy.

(5) If acompany contravenes the provisions of this section, the company shall be
punishable with fine which shall not be less than one lakh rupees but which may extend to
five lakh rupees and every director and key manageria personnel of the company whoisin
default shall be punishable with fine which may extend to fifty thousand rupees and where
the contravention is a continuing one, with a further fine which may extend to one thousand
rupees for every day after the first during which the contravention continues.

Shall not apply.
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