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W I N D I N G  U P   O F   C O M P A N I E S

		Modes of Winding up –Sec 425
1. Compulsory Winding Up	
2. Voluntary Winding Up
· By Members
· By Creditors
	 
Compulsory Winding Up–Sec 433
1. Special Resolution passed by the Company
2. Default in filing Statutory Report or holding Statutory Meeting
3. Non-Commencement or Suspension of Business
4. Reduction of Members below minimum
5. Company unable to pay its Debts
6. Just and Equitable Grounds

		Special Resolution passed by the Company
· Court is not bound by Special Resolution and it will not pass Winding Up Order if it is opposed to public or Company’s Interest.
· It is irrelevant that the Co may have got into strained circumstances due to its own misdoings or mismanagement.
· Motive behind the filing of petition is equally irrelevant.

Default in filing Statutory Report or holding Statutory Meeting
· Such petition can be filed by – 
· Registrar with previous sanction of Central Govt
· Contributory after 14 days from the last date on which meeting should have been held
· However, Court may direct the holding of such meeting or filing the report instead of passing winding up order.

Non-Commencement or Suspension of Business
· If the Company does not commence its business within a year of Incorporation or suspends its entire business for the whole year, winding up order can be passed.
· Mere fact that business has not been commenced or suspension of business for whole year by itself is not a ground for a Court to order winding up.
· It has to be found out whether non-commencement or suspension was for some reason accounting for it.
· Decisive question is whether there is a reasonable hope of commencing or resuming business by the Co and whether the Substratum of the Co has disappeared or not.
· Court is required to examine whether it is possible to resume the business. If the delay is sufficiently explained and it is shown that the Co intends to carry on its business, winding up order will not be made.
· Where no satisfactory explanation is given, although the Co has assets and no debts, an order for winding up will be made.
· If the majority of the shareholders do not want it, winding up order will not be made.
· Where a Co having many businesses discontinues one of them, it cannot be said to have suspended its business. Suspension must be of entire business and not part of it.
· Even if the work of all the businesses is suspended, then too it will still be open to the Court to examine whether it will be possible for the Co to resume the business.

 Reduction of Members below minimum
	Private Company --------> Below 2
	Public Company --------> Below 7
 
· Court may order for extension of members within 6 months. Normally Court may look into the feasibility of Voluntary Winding Up instead of this Section.

Company unable to pay its Debts
Company shall be deemed to be unable to pay its debts in the following circumstances:

1. Neglect to pay Debt exceeding Rs.500 
· Company neglects to pay or compound or secure the debt exceeding Rs.500 within 3 weeks from the date of demand by any of its Creditors.
· Letter of Demand must be made by the Creditor by Registered Post and at the Registered Office of the Company.

NOTE: IT IS NOT NECESSARY THAT DEMAND LETTER SHOULD BE ACCEPTED BY THE ADDRESSEE. A TENDER OF LETTER, EVEN IF REFUSED BY THE ADDRESSEE, IS A GOOD DELIVERY.

2. Failure to Satisfy Court Decree
When the Company fails to satisfy a Court Decree in favour of a Creditor whether in whole or in part, will constitute inability to pay debts.

3. Satisfaction of the Court
· Where it is proved to the satisfaction of the Court that the Company is unable to pay its debts.
· The expression “unable to pay its debts” is to be taken in the commercial sense of being unable to meet the demands though the Company may be otherwise solvent.
Note:
Where a debt is bonafide disputed by the Company and the Court is satisfied with the Company’s defense, there is no neglect to pay and therefore winding up order will not be passed.

		Liabilities exceed Assets – Whether implies Inability to pay Debts?

· Where the liabilities of a Company far exceeded its assets, the Court held that this in itself did not mean the Company was unable to pay its debts because of the following reasons:
· For determining Company’s ability or otherwise to pay its debt, it was to be considered whether the Company was able to meet its liability as and when they accrued due.
· Mere fact that certain liability might accrue due in future, which could exceed the existing assets of the Company, would not necessarily lead to the conclusion that Company was unable to meet its liabilities when they accrue due.

	 Principles laid down in TISCO Vs. Micro Forge (India) Ltd

· Even if one or more grounds mentioned in Sec 433 exists, it is not obligatory for the Court to pass winding up order. Court has the Discretionary Power.
· Court would take into consideration the entire status and position of the Company in the market and the element of public policy.
· Wining up the Company would ensue - 
· loss of employment to existing employees.
· loss of revenue to the Govt from the Company in the form of taxes.
· Other Creditors oppose winding up petition.
· Court would give the Company the time to come up from the temporary cash crisis.

NOTE: 
1. Debt refers to the definite sum and does not include claim for unliquidated damages.
2. Dividend declared becomes debt due by the Company and entitles shareholders to apply under this section in case Company is unable to pay.
3. Petition filed by employee on account of non-payment of salary is not held under this section.

Just and Equitable Grounds
· Winding Up under this ground is in the nature of the last resort. The petitioner must convince the Court that – 
· There are Just & Equitable Grounds for Winding Up
· There is no alternative remedy open to him
· The Court may order winding up in the following cases:
1. Where the whole object of the Company was fraudulent
2. Where the Substratum of the Company is gone or deemed to have gone
3. Where the main object has been completely achieved.
4. Where there is deadlock in the management
5. Where the main business of the Company has been taken over by the Govt and there is no prospect of doing other business
6. Where there is or has been mismanagement or misapplication of funds by directors of Private Company.

		 Who can File Petition
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· By the Company
· By the Creditor
· By the Contributory
· By the Registrar	
· By the Central Govt


		Petition by the Company

· Board of Directors can file a petition with the sanction of a General Meeting i.e. Special Resolution or under express authority given under the articles.
· Act does not authorize the workers to file a winding up petition.
 
		Petition by the Creditors
· Creditor can file a petition if the Company is unable to pay its debts. Following persons shall be deemed to be Creditors for this purpose –
· Prospective or contingent creditor
· Secured Creditor
· Holder of any Debentures
· Trustee for holder of Debentures 
	 
NOTE: A Prospective or Contingent Creditor shall obtain the leave of the Court before
    	        making such petition. Such leave shall not be granted –
a) unless in the opinion of the Court, there is a prima facie case for Winding Up
b) until such security for costs has been given as the Court thinks reasonable
			
			Petition by the Contributory
· The term Contributory means every person liable to contribute to the assets of the Company in the event of its being wound up and includes the holder of fully paid shares.
· A contributory may file petition in the following cases:
1. He can present the petition on the ground that number of members has fallen below the statutory limit.
2. He can present the petition on any other ground if – 
· He is an original allotte of shares; or
· He has held his shares for atleast 6 months during 18 months immediately preceding Commencement of Winding Up; or
· Shares have been devolved on him through the death of a member

NOTE:
1. Holder of Forfeited Shares: A holder of forfeited shares, being a contributory, has a right to apply for winding up provided he has held his shares for atleast 6 months during 18 months immediately preceding Commencement of Winding Up.

2. Legal Representative: The legal representative of a shareholder is a contributory for the purpose of filing a petition.

3. Surviving Shareholder in case of Joint Shareholders: In case of Joint Shareholders, the legal representative of a joint shareholder cannot maintain a petition because this right falls upon the other joint holder.

			Petition by the Registrar
· The Registrar may file the petition on the following grounds:
· Default in filing Statutory Report or holding Statutory Meeting
· Non-Commencement or Suspension of Business
· Reduction of Members below minimum
· Company unable to pay its Debts
· Just and Equitable Grounds

· Restrictions on Registrar to make the petition: The Registrar shall not make the petition unless – 
1. He has obtained the previous approval of Central Govt.
2. He is satisfied that the Company is unable to pay its debts as disclosed from:
· Financial condition of the Company as disclosed from B/Sheet or
· Report of Special Auditor appointed u/s.233A or
· Report of an Inspector appointed u/s.235 or 237
			Petition by the Central Govt
· Central Govt is empowered to order investigation into the affairs, if in CLB’s Opinion, any of the following circumstances exists – 

a) That the business of the Company is conducted – 
· With intent to defraud its creditors, members or any other persons; or
· For a fraudulent or unlawful purpose; or
· In a manner oppressive to any of its members
b) That the Company was formed for fraudulent or unlawful purpose
c) That the persons concerned in the formation or management of the Company have been guilty of fraud, misfeasance or other misconduct.

· After considering the Inspector’s Report, if the Central Govt is satisfied that any of the above circumstances exist and it is expedient to wind up the Company, it may cause a petition to be presented for winding up.
· It is for the Court to decide whether to Wind Up or not, but the Court will give special weightage to views of the Central Govt.

CONSEQUENCES OF WINDING UP ORDER 

· Once the Court makes an order for the winding up of a company, its consequences date back to the commencement of wining up. 
· The other consequences of winding up by the Court are as follows:  
1. Intimation to Official Liquidator and Registrar: 

· Where the Court makes an order for the winding up of a company, it shall forthwith cause intimation to be sent to the Official Liquidator and the Registrar of the order of winding up. 
· This will enable the Official Liquidator to take into custody/possession the books, accounts and assets of the Company. 

2. Copy of winding up order to be filed with the Registrar

· On the making of the winding up order it shall be the duty of the petitioner and of the company to file with the Registrar within 30 days a certified copy of the order. 
3. Discharge of Officers & Employees: 
· Winding Up Order shall be deemed to be notice of discharge to the Officers and Employees except when the business is continued.
· However, carrying on the business by the official Liquidator for beneficial Winding Up is not considered as continuing of business.
4. Stay of Suits or Proceedings:
· When a winding up order has been made, no suit or other legal proceeding shall be commenced against the company except by leave of the Court. 
· Similarly pending suits shall not be proceeded with except by leave of the Court.
5. Jurisdiction to dispose all suits and proceedings :
· The Court which is winding up the company shall have jurisdiction to entertain, or dispose of— 
· any suit or proceeding by or against the company; 
· any claim made or against the company;
· any application made under section 391 for compromise or arrangement; 
· any question of priorities or any other question whatsoever, whether of law or fact, which may relate to or arise in course of the winding up of the company. 

6. Effect of winding up order: 
· An order for winding up a company shall operate in favour of all the creditors and of all the contributories of the company as if it had been made on their joint petition. 

Statement of Affairs to be made available to the Official Liquidator
 
· Where the Court has made the order or appointed the official Liquidator as a provisional liquidator,
· The Directors, Secretary, Manager or Chief Officer of the Company shall make out and submit to the Official Liquidator
· A Statement of Affairs in the prescribed form, verified by an Affidavit.

· The Statement should contain the following particulars:
· Assets of the Company stating separately balance in hand and at bank and negotiable securities, if any.
· Debts and Liabilities
· Names, Residencies & Occupation of its Creditors, stating separately the amount of secured and unsecured debts and in case of secured debts, their values and dates
· Debts due to the Company and names & addresses of the Debtors and the amount likely to be realized thereupon.

· Statement has to be submitted within 21 days from the date of appointment of provisional liquidator and in case where no such appointment made, from the date of winding up order.
· However, the Official Liquidator or the Court for special reasons, may extend the time upto 3 months.
· Any person without reasonable excuse makes default in complying with this section, he is liable to be punished with:
· Imprisonment extending to 2 Years; or
· Fine not exceeding Rs.1000 every day
· If the Directors & Officers commit default, without reasonable excuse, then they are criminally liable to severe punishment.

Preliminary Report  by the Official Liquidator

· The official liquidator shall within six months, from the date of winding up order, submit a preliminary report to the court regarding: 
· Report shall contain the following particulars:
· Estimated amount of Assets giving separately the particulars of – 
· Cash & Negotiable Securities
· Debts due from Contributories
· Debts due to the Company & Securities available
· Movable and Immovable properties of the Company
· Unpaid Calls
· Amount of Issued, Subscribed & Paid-Up Capital
· Estimated amount of Liabilities 
· Movable and immovable properties 
· Whether in his opinion further inquiry is required or not

Further Report  by the Official Liquidator

· Official Liquidator may make a further report to the Court. However, further report is discretionary.
· Contents of the Report:
· Particulars regarding Promotion & Formation of the Company
· Whether in his opinion any fraud has been committed by
· Any person in Promotion & Formation
· Any Officer since its Formation
· Public Examination: If Official Liquidator states in his further report that any fraud has been committed, the Court shall have the power to direct that any person charged with fraud shall be publicly examined by the Court.
· Books to be Kept by the Liquidator
· Liquidator shall keep, in the manner prescribed, proper books of accounts in which he shall cause entries or minutes to be made and such other matters
· Any Creditor or Contributory may, subject to control of the Court, inspect any such books personally or by his agent.

Presentation of Audit of Liquidator’s Account

· The Liquidator shall present to the Court, an Account of his Receipts & Payments, atleast twice a Year.
· Account shall be in the prescribed form, shall be made in duplicate and shall be verified by a declaration in the prescribed form.
·  Court shall cause the Accounts to be audited in such manner as it thinks fit.
· One Copy of Audited Accounts shall be filed and kept by the Court. Second Copy shall be filed with the Registrar.
· Copies filed with the Court and Registrar shall be open to inspection of any Creditor, Contributory or any interested person.
· Printed Copy of Audited Accounts shall be sent by Liquidator to every Creditor and Contributory.
· In case of Govt Co, Liquidator shall send a Copy of such accounts to – 
· Central Govt or State Govt; or
· Central Govt and State Govt 


Duty to submit information as to pending litigation

· Where Winding Up is not concluded within 1 year from its commencement, the liquidator shall file a statement w.r.t. the proceedings conducted and the position of the liquidation.
· The statement shall be duly audited by a person who is qualified to act as an auditor of a Company.
· The statement shall be filed within 2 months of the end of the year.
· The statement is to be filed with the Court and a copy shall also be filed with the registrar.
 



Powers of the Liquidator

The Liquidator can exercise the following powers with the Sanction of the Court

· To carry on the business of the Company so far as may be necessary for the beneficial winding up
· To institute or defend any legal proceedings on behalf of the Company
· To sell immovable and movable property and actionable claims of the company by public auction or private contract
· To raise money on the security of the assets of the Company
· To disclaim onerous property
· To do all such things as may be necessary for winding up affairs of the Company 

The Liquidator does not require any sanction of the Court for exercising any of the following powers:
· To do all acts and execute all documents on behalf of the Company and use the Company’s seal
· To inspect the records and returns of the Company on the files with the registrar without payment of any fee
· To draw, accept, make or endorse any bill of exchange, promissory note on behalf of the Company
· To appoint an agent to do any business which he is unable to do himself

Powers of Liquidator to Disclaim Onerous Property 

· Onerous Property means a property which has ceased to be an asset and has become a liability. In other words, it refers to unprofitable contracts and to property that is unsaleable or not easily saleable or that might give rise to a continuing liability.
· Some examples of onerous property are as follows:
· Land of any tenure, burdened with onerous covenants
· Partly paid up shares of an unsuccessful Company e.g. where the Company may be liable as a contributory

· The disclaimer shall be in writing and signed by the liquidator.
· No disclaimer shall be made except with the leave of the Court. The Court has absolute discretion to grant or refuse permission to disclaim an onerous property.
· The liquidator may disclaim any onerous property within 12 months from the date of commencement of Winding Up. 





Voluntary Winding Up
· Voluntary Winding Up means Winding Up at the instance of the members of the Company, without any interference of the Court.
· A Company may be wound up voluntarily – 
· If the duration specified in the Articles has expired and by passing a Ordinary Resolution.
· On happening of an event specified in the Articles and by passing a Ordinary Resolution.
· Company for any reason may be wound up by Special Resolution.
· Voluntary Liquidation shall be deemed to commence from the date of passing of resolution. Corporate Status and Powers of the Company shall continue till the Company is dissolved.
· If Solvency position can be established, Voluntary Winding Up takes form of Members Voluntary Winding Up.
· If Solvency position cannot be established i.e. insolvency position arises, Voluntary Winding Up takes form of Creditors Voluntary Winding Up.

Procedure for Member’s Voluntary Winding Up

· Where a Company is Solvent and can meet the liabilities in full and where such Declaration of Solvency is made by the Board, such liquidation is called Member’s Voluntary Winding Up.
· Procedure:
1. Board of Directors at the Board Meeting should make a Declaration of Solvency within a period of 3 Years from the Commencement of Winding Up.
2. Such Declaration should be made within 5 Weeks preceding the date of resolution for winding up and shall be filed with ROC.
3. For wrong declaration, directors are punishable with 6 months imprisonment or fine of Rs.50000 or both.
4. General Meeting should be held and resolution for winding up be passed and liquidator shall be appointed with his remuneration fixed.
5. File Form No.23 with ROC for appointment of Liquidator within 30 days and Liquidator shall also inform ROC of his appointment within 10 days. 
6. Such information shall be published in the Official Gazette within 14 days and shall also be informed to Income Tax Authorities.
7. From the date of resolution appointing liquidator, the powers of the Board/MD/WTD/Manager/Secretary shall cease except for giving notice to ROC regarding appointment of liquidator.
8. Liquidator is required to call General Meeting of the Members at the end of the First Year from commencement of Winding Up and also at the end of Subsequent Years, within 3 months from the end of the Year and lay before the meeting a statement of his acts and dealings.
9. After the affairs are wound up, the liquidator has to make an Account of winding up, summon general meeting at 1 Month Notice. Notice shall be published in the Official Gazette and also in Newspaper.
10. Within 1 Week of the Meeting, Copy of Account should be sent to the Registrar/Official Liquidator. ROC shall register them on the basis of scrutiny made by the Official Liquidator.
11. From the date of submission of the report to the Court by the Official Liquidator, stating that the affairs have not been conducted in a manner prejudicial to public interest, Company shall be deemed to be dissolved.

Procedure for Creditor’s Voluntary Winding Up

1. Where the Board of directors does not file a declaration as to solvency of  the company, the voluntary winding up is called  the Creditors voluntary winding up. 
2. If the members and creditors nominate two different persons as liquidators, creditor’s nominee shall become the liquidator of the company.
3. Besides, in the case of creditors winding up, if the creditors so wish, a committee of   inspection may be appointed to work along with the liquidator's.
4. Notice to registrar: A company of any resolution passed at the creditors meeting must be filed with the registrar within 10 days of the passing thereof. Otherwise fine of 500 Rs per day 
5. Appointment of liquidator: the creditors and the members at their respective first meeting may nominate a person to be liquidator but should take the board of directors into considerations.
6. Committee of inspection: The creditors at their first or any subsequent meeting appoint a committee of inspection of not more than 5 members.
7. Fixing of liquidator’s remuneration: the remuneration of the liquidator is fixed by the committee of inspection.
8. Board’s power to cease on appointment of liquidator: all the powers of the directors should go to the liquidator.
9. Duty of liquidator to call meeting of company and creditors at the end of each year: within 3 months from the end of the year.
10. Final meeting and dissolution
Committee of Inspection

· The Court may, at the time of making an order for the winding up of a company or at any time thereafter, direct that there shall be appointed a committee of inspection to act with the liquidator. 
· The liquidator shall then within 2 months from the date of such direction convene a meeting of the creditors of the company for the purpose of determining the membership of the committee. 
· Within 14 days of the creditor’s meeting, the liquidator shall call a meeting of the contributories to consider the decision of the creditors with respect to the membership of the committee. 
· The contributories may accept the decision of the creditors with or without modification or reject it. If the contributories do not accept the decision of the creditors, the liquidator shall apply to the Court for directions as to what shall be the composition of the committee and who shall be its members. 
Constitution and proceedings of the Committee 
· The committee of inspection shall not have more than 12 members. The members shall be creditors and contributories of the company in such proportions as may be agreed on by the meetings of creditors and contributories. 
· In case of difference of opinion between creditors and contributories, the proportion shall be determined by the Court.
· The committee of inspection shall have the right to inspect the accounts of the liquidator at all reasonable times. It shall meet at appointed times. 
· The liquidator or any member of the committee may also call its meeting as and when he thinks necessary. 
· The quorum of its meeting shall be 1/3rd of the total number of the members or 2 whichever is higher. 
· It may act by a majority of its members present at a meeting, but it shall not act unless a quorum is present.

Declaration of Solvency

· Declaration of Solvency shall be made by a majority of the Directors or all of the Directors if there are only 2 directors. It shall be verified by an affidavit.
· The declaration must specify that the directors have made a full enquiry into the affairs of the Company.
· It shall be made within 5 Weeks immediately preceding the date of passing of resolution for Voluntary Winding Up.
· It shall be accompanied by a copy of Auditor’s Report on the P&L Account and Balance Sheet.
· The Report shall also contain a statement of assets and liabilities of the Company as on the latest practicable date immediately before the date of declaration of solvency.
· Where the Declaration of Solvency is not made in accordance with the law, the resolution for winding up and all subsequent proceedings will be null and Void.

Contributory

· The term Contributory means every person liable to contribute to the assets of the Company in the event of its being wound up.
· It includes – 
· The holder of fully paid shares.
· An alleged Contributory for the purpose of proceedings prior to final determination of persons who are to be deemed as contributories.

LIST A Contributory: It contains the names of the present members of the Company i.e. persons whose names appears in the Register of Members as on the date of commencement of winding up of the Company.
LIST B Contributory: It contains the names of the past members of the Company i.e. members who ceased to be members within 1 year preceding the commencement of winding up of the Company.
· Liability of LIST A Member is primary and absolute. He cannot escape his  liability on the ground that the allotment of shares to him was void.
· Liability of LIST B Member is secondary and arises only when present members are unable to pay.

No  Liability Of a Past Member 

· A Past Member shall not be liable to contribute – 
i. If he has ceased to be a member for 1 year or upwards before the commencement of winding up.
ii. In respect of any debt or liability of the Company contracted after he ceased to be a member.
iii. Unless it appears to the Court that the present members are unable to satisfy the contributions required to be made by them.
· Legal Representative of a Deceased Member shall be liable for the debts of the deceased limited to the extent of assets of deceased member.
· Where a Contributory is adjudged insolvent, his official assignee shall be liable to pay the debts of insolvent contributory.
· Where a Body Corporate is a contributory and is ordered to be wound up, liquidator of such Body Corporate shall be treated as a Contributory.

Set Off

· A Member who is a Creditor of the Company cannot set-off his debt against any liability for calls. 
· Thus, a member or a contributory has no right of set-off where he is also a creditor of the Company.

Exceptions to Set-Off (i.e. SET-OFF PERMISSIBLE)

In the following cases, a Contributory shall have the right of Set-Off.

1. In case of a Limited Company:

· Court may allow set-off in respect of any money due to a Director or Manager whose liability is unlimited,
· On account of any independent dealing or contract between Company and such Director/Manager.

2. In case of an Unlimited Company:
Court may allow set-off in respect of any money due to a Contributory on account of any independent dealing or contract between Company and such Contributory.

3. In case of any Company:
When all the Creditors have been paid in full, any money due to a Contributory may be allowed to be Set-Off against any subsequent call.


Secured Creditors

· Secured Creditors means a person who holds a security in the form of mortgage, charge or lien on Company’s property either fully or in part for the debt due to him from the Company.
· Secured Creditors has three options:
· Rely on security and ignore liquidation altogether. This option is generally exercised when the security is adequate to cover the entire debts.
· Value the security and stand as unsecured creditor for the balance after providing his debt
· Give up the security and prove the whole amount as unsecured creditors.
· Security of Secured Creditors deemed to be pari passu (equal in all respects) charge in favour of workmen to the extent of their dues.
· If the assets are insufficient to meet the liabilities of Secured Creditors and Preferential Creditors in full, such assets should be distributed in equal proportion to the Secured Creditors and Workmen Dues.(over-riding Preferential Creditors)

Order of Priority of Debts

1. Secured Creditors
2. Worksmen’s Dues
3. Liquidator’s Expenses & Remuneration
4. Preferential Creditors*
5. Floating Charges
6. Unsecured Creditors
7. Preference Shareholders
8. Equity Shareholders
9. Still Surplus Available – Equity Shareholders and Preference Shareholders

NOTE:

· In case of insufficiency of assets, liquidator’s remuneration and expenses shall be first paid and the balance proportionately distributed between Secured Creditors and Worksmen Dues.	


Preferential Creditors

· Subject to provisions of Section 530 relating to Preferential payments, the following Unsecured debts shall be paid in priority to all other Unsecured debts:

a) All revenues, taxes, cesses & rates which have become due and payable to Govt or Local Authority within 12 Months before the date of Commencement of Winding Up.
b) All Wages & Salaries of any Employee in respect of services rendered to the Company and due from it for a period not exceeding 4 Months, within 12 Months before the date of Commencement of Winding Up, not exceeding Rs.20,000 to each Employee.
c) All accrued holiday remuneration becoming payable to any Employee on account of Winding Up.
d) All amounts due, in respect of Contributories payable by the Company as an employer under any law for the time being in force. The amount should have become payable within 12 Months before the date of Commencement of Winding Up.
e) Any Compensation due under the Workmen’s Compensation Act on account of death or disablement of any employee.
f) All sums due to any employee from a provident fund, a pension fund, a gratuity fund or any other fund for the welfare of the employees maintained by the Company.
g) Expenses of any investigation U/s. 235 or 237 

Over-riding Preferential Payments Sec 529A

· The purpose of Sec 529A is to protect the rights of Workmen so that they are not deprived of their legitimate claims in the event of winding up.
· As per 529A, following debts shall be paid in priority to all other debts – 
· Workmen’s Dues
· Debts due to Secured Creditors to the extent such debts rank pari passu with Workmen’s Dues.
· These debts shall be paid in full unless the assets are insufficient to meet them and in which case they shall be proportionately distributed.

Workmen’s Dues

Workmen’s Dues means the aggregate of the following sums due from the Company to its Workmen:
a) All wages, salaries & commission earned including any compensation payable to Workmen under the Industrial Disputes Act
b) All accrued holiday remuneration becoming payable to any Workmen
c) Any Compensation due under the Workmen’s Compensation Act
d) All sums due to any Wrokmen from a provident fund, a pension fund, a gratuity fund or any other fund for the welfare of the employees maintained by the Company.

Fraudulent Preference Sec 531

· Fraudulent Preference means giving an improper benefit or favourable treatment to some of the Creditors. 
· The object of avoidance of fraudulent preference is to grant protection to the Creditors of the Company.  
· A transaction shall be deemed to be fraudulent preference if all of the following conditions are satisfied:
1. The Transaction relates to transfer of property, delivery of goods, payment of money or other act relating to the property of the Company.
2. It took place within 6 months before the commencement of winding up of the Company.
3. It was an entirely voluntary act and not made under any pressure.
4. The dominant motive was to give a creditor a preference over other creditors.

Voluntary Transfer  Sec 531A

· Any transfer of property or delivery of goods made by a Company shall be void against the liquidator if it is made within a period of 1 year before the commencement of winding up of the Company.
· Following transactions shall remain valid even if made within a period of 1 year before the commencement of winding up :
1. Any transfer of property or delivery of goods made in the ordinary course of business.
2. Any transfer of property or delivery of goods made in favour of a purchaser or encumbrancer in good faith and for valuable consideration.

Floating Charge  Sec 534

· A Floating Charge created by the Company within 12 months preceding the commencement of winding up shall be invalid. 
· Exceptions:
· Shall not be invalid if it is proved that the Company was solvent immediately after the creation of charge.
· Shall be valid upto the amount of any cash paid to the Company as a consideration for the charge. Also interest shall be allowed on that amount @5% p.a. or such rate as notified by Central Govt.  

Action against Deliquent Directors  Sec 543

· Misconduct covers any breach of duty resulting in misapplication of the assets or property of the Company.
· Conduct would amount to misfeasance if there is dishonesty or fraud or culpable negligence, or there is an improper exercise of a lawful authority.
· Sec 543 applies where a Company is wound up and it appears to the Court that any person who has taken part in the promotion or formation of the Company, or any past or present Director. Manager or other Officer of the Company – 
· Has misapplied or retained or became liable or accountable for any money or property of the Company; or
· Has been guilty of any misfeasance or breach of trust in relation to the Company

Action against Auditor of a Company

· In case of unsatisfactory performance of duties by the auditors in relation to audit of accounts resulting in loss to the Company, the auditor can be held liable for misfeasance or breach of trust and consequently liable.
· Court shall examine the conduct of such person and may compel such person to repay or restore the money or property or any part thereof, with interest. 
· Who can make Application
· By Official Liquidator
· By Liquidator
· By Any Creditor
· By Contributory

· Time limit for making application
Within 5 years from the date of Order of winding up or first appointment of liquidator or misfeasance or breach of trust, whichever is longer.


Failure to keep Statutory Books

· If proper books have not been kept throughout the 2 years immediately preceding the commencement of winding up, every Officer in default is liable to imprisonment upto 1 year, unless he can prove that he acted honestly and was excusable.
· Proper Books means books which exhibit and explain the transactions & financial position of the business, 
· including books containing entries made from day to day of all cash received and paid, sufficient detail and 
· where goods are dealt in, statement of annual stock taking and of all goods sold and purchased showing the goods and identity of buyers and sellers except in the case of ordinary retail sale.   
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