Chapter 1

PART -1 BUSINESS LAW
CONTRACT ACT - 1872

Nature of Contract

The Law oil
Contracts:

» Section 2(b) defines a promise’

> Section 2(e) defines an ‘agreement’

» Section 2(h) defines a ‘cont

> Section 2(g) & 2()) prescribe when a nt,“and a contraq
said to be Void.

> Section 2(i) defines a ‘v; trac

» Section 9 prescribes ise is said to be expre
implied

> Section 10

contract and provide
written, or registe

Section 23 when a contract is unlawful

What is contract?

are essential to for
cornsaare required to gl

ceable by Ig®ection 2(h)

Agreement:

Promise

acceptance

2. Presence of "awful consideration"i.e. something in return (quid
quo).

. Parties to have an intention toeate legal obligations through offer 1
3. Parties to a contact must hasagpacity(legal ability) to make valid contra

[Section 11]of Indian Contract Act specifies that every persnompetent t
contract provide.

(a) is of the age of majority according to the Ewwvhich he is subject, and

(b) who is of sound mind and

o
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(c) is not disqualified from contracting by any l&which he is subject
In other words
a) a minor

b) a person of unsound mind (a person of unsound roard enter into
contract during his lucid intervals) and

c) a person disqualified from contracting by any laswthich he is subjed
e.g. an alien enemy, fogri sovereigns and accredited representatives
foreign state, insolvent and convicts are not cdeg ct.

4. Free consenshould be there. Consent mean

illegal or void i.e. whi
agreement expressl ted by law.

According
validity:

Formation

td

2. ement which is enforceable by law at]
parties but not at theoapof the other
3. ct: The contract which the law forbids to be made.

enforce uch a contract also othemreected contracts.
reements void but all void agreementscontracts are n
sarily illegal.

enforceable contractWhere a contract is good in substance
ecause of some technical defect i.e. absence itngyrbarred b
limitation etc. one or both the parties cannot spen it.

Express contractsWhich is made by wails wither spoken or writte
[Section 9] As the proposal or acceptance of any promise iseni
words, the promise is said to be express.

2. Implied 'Contract:[Section 9] When a proposal or acceptance is n
otherwise than in words.
3. Tacit Contract: When it has to be inferred from the conduct of

parties. e.g. obtaining cash through automatiert@elachine
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On the basis oI
performance

i. Executed Contractif the consideration for the promise in a contiagjive
or executed, such are known as contract with erelatansideration.

ii. Executory Contract: When the reciprocal promises or obligation w
serves as consideration is to be performed indutur

(@) Unilateral Contract:It is a onesided contract in which only one party
to perform his promise or obligation to do or fashe

(b) Bilateral contract: Where the obligation or promise in a contrac
outstanding on the part of both the parties.

a) Contract o1|
Record:

English law classifies the contract into i) Forraat ii)
Formal contractsinclude  a) Contracts ofgecord a
Seal
i It is either a judgement of a court or a
& A judgment is an obligation imposed by B or more persorf.
i1 As a matter of fact it is not a contie ' ince it is not bas
upon any agreement between t

i A recognisance is a written ack
is usually met with in conngétion

b) Contracts unde
Seal:

Simple contract

B Th de either expressly by wbmouth or i
onduct of the parties

Some important
comparisons

Agreement and Contract I
Enforceability — An agreement may or may not\

enforceable at law. For example, social agreema
generally not enforceable while business agree
enforceable at law.

Effect: An agreement is not always a binding thre
concerned parties.

Scope: All agreements are not contracts.

IIIeg_;aI and Void agreements

» A contact is an agreement, which is enforceablavat

» A contract is always concluded and binding on
concerned parties.

» All contracts are agreements.

Contract

lllegal Agreement and Void Agreement I
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lllegal Agreement

» Scope -These agreements are narrower in scope. All illageéements a
void.

» Effect on collateral transaction Collateral tranigac of an illegal contra
also becomes illegal and can not be enforced.

» Punishment—Parties may be punished for making illegal agregme

Void Agreement

» These agreements are wider in scope. An agreenanbelwvoid because Irf
a reason other than illegality.

» Collateral transaction of an agreement which il other, thg

illegality are enforceable at law.

» Being void does not make a contract

Void and Voidable Contract

Void Contract

> Definition — When a contract cea
void contract.

le at [dveciimes

» Status —A void contract cal | rightss H total nulity.

» Nature — A void contaciqi ade. But suhsagly it bd

Voidable Contract

e by the person entitled to do so.

t may be voidable since very beginningntay subsequent|
voidable.

idable contract gives right to the aggeewarty to rescind the contr
and claim the damages, etc in certain cases.

A voidable contract does not effect the collaterahsactions.

Void Agreement and Void Contract

Void Agreement

It is an agreement. It never takes form of a cattiais a nullity since very
beginning.

Void Contract

It is a contract.
When it is formed it is perfectly valid. Subsequgiittbecomes a nullity.
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Chapter 2 Proposal or Offer

In this Chapter, we are going to discuss the falhgysections of the Indian Contract Act, 1872

> Section 2(a),defines a proposal and conveys that when a propsdb) & (c) accepted
becomes a promise.

» Section 3  provides that the communication of a proposalaitseptance or revocation can
made by an act or omission.

» Section4 explans when the communication of a proposal, an a ocation
complete.

» Section5 explains when a proposal, and an acceptance

A\

Section 6  explains how a proposal can be revoked

» Section7 provides that an acceptance stitbe uncon
manner prescribed in the pro- postal

» Section 8 enumerates certain acts, which amo f the proposal
» Section 9 conveys that the promises (accept press or implied.
& Itis a medium through which a pers willingness to do or

i1 to abstain from doing anyt

with a view to obtaining t act or abstinence

M Thus, for a valid offg th

press his willingnéssdo' or ' not to d
(abstinence) something. 1

Rules as to offer: e capable of creating legal refatio

ffer must be certain, definite and not vague:

r must be expressed or implied.

offer must be distinguished from an invitatioroffer.
V) An offer may be specific or general.

i) The offer must be communicated.

(vii) The offer must be made with a view to obtainingabasent of the offere
(viii) An offer may be conditional

The offer shald not contain a term the noncompliance of whiculd amount t
acceptance.

Classification 01I a) General Offer:
offer:

It is an offer made to the public in general anddeeanyone can accept 3
do the desired act.
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b) Special Offer:

When offer is made ta definite person, it is known as specific offed auich
offers can be accepted only by that specified;qers

c) Cross offers:

When two parties exchange identical offers in igmoe at the time of ea
other's offer, the offers are called Cross offers.

d) Counter offer:

When the offeree offers to qualified acceptanc
modifications and variations in the terms of oraioffer,
a counter offer. Counter-offer amounts to rejécti

subject t
ave mg

e) Standing, open or Continuing offer:

An offer which is allowed to remain o
times is known as a standing, open
goods is a kind of standing offer.

over a period
der for supply (

Offer and J| & The offeror must have expr
Invitation to offer with such finality th
Offer: other party.

ss to confraterms of hii
aited is the assent of

& Where a party without
terms on which h ) te, he does not make an offerphby

M e.q. n-ha ock of books to sefloases to let, in thI

(a) Meaning A pro
is made signifies
(b) Offer is a train

is accepte
before a (@

d to have been accepteenihe person to whom the prop
e proposal tordwt to do something

while acceptancelighted match:(Sri William Anson). After offe
es contract. So & ofay laps for want of acceptance or be rev
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Rules 1. Acceptance must be absolute and unquali{feelction 7): An acceptance with
Relating tof variation is no acceptance.

Acceptancdf 5 - communicated to offeror by offeree:

3. Acceptance must be in the mode prescribed,;

4. Time: Acceptance must be given within a reasondébie and before the offg
lapses.

5. Mere silence is not acceptance: Acceptance rhayexpressed or implig
Acceptance must be given after knowing about tiier.oAcc ust be giv
by the person to whom the proposal is made.

Acceptance by conduct or by word of mouth:

Communication of offer and acceptan

when there is
r post then we should

When the contracting p@es are face to face then accepta
distance between parties and communication is tmdwe b
the exact time when the offer or acceptance is mademple

Communication | The Communicatiorof an offer i It comes to the knalgke 0
of offer: the person to whom it is ma

Communication Jl Communication of an ae
of acceptance: 0

here it is put in coufseamsmission to him
i the acceptor to wdtdthe same.

gile as against the proposer when the letter ofpéenoed
st the acceptor when tlee tetiches the proposer.

Special Terms In
A Contract

special terms are to be included in &raadh these must be dy
o thenotice of the offeree at the time when the propasatade. |
t done and if the contracts subsequenttgred into, the offeree w
not be bound by them.

Also these terms should be presented in such aenéinat a reasonable
can become aware of them before he enters intotsaco.

/1 Certain conditions are attached to transactiores piirchase of a ticket fo
journey or deposit of luggage in a clock room.

i Wherever on the face of a ticket the words “Fordittons see back” a
printed,the person concerned is as a matter of law helietbound by th
conditions subject to which the ticket is issuecethler he takes care to r
them or not.

i1 The fact that he did not or could not read doesattet the legal position.
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Communication | Some times, the conditions of the proposal mayuohela term requiring t
of performance: ||offeree to communicate the performance to the offeln such a case, m
performance without communication will not amouot &n acceptance of t
proposal. But irthe absence of such a term being included mereneahce o
an act specified by the proposer will constituteeptance. Following w
concluded in the Case @Gfarlill v. Carbolic Smoke ball Co.

0] an offer, to be capable of acceptance must couifinite promise by th
offeror that he would be bound provided the termscgied by him ar
accepted.

(i) An offer may be made either to a particular pe ic at lar

and

or@mce o
an accept

If an offer is made in the form of a promise |
that act even without any communication there
of the offer.

Revocation Under section 4, the communication of. mplete;

0] As against the person w, n it is pwb ia course (

de so as touvef the powg

(i) As against the person enmteoto his knowledgd

(i)  Under Sec. be revoked at any tibedore th
co nicati tance is complete as against the propos
d at any time before themcmication o
ainst the acceptor

or lapse of reasonable time if on timg
dction 6 (2)]A proposal is not bound to ke
indefinitely the reason being thavould amount to
consideration and such a promisménforceable.

Revocation of| (1) By la
proposal

otherwise than b
communication :

re of the acceptor to fulfi condition precedent to acceptaf
of the Act contains the law on this scbjé proposal is alg
d by the failure of the acceptor to fultbnditions precedent to t
acceptance.

e Indian law operates as the revocation of tlopgsal only if the fact to t

the death or insanity of the proposer. Death or imgari the proposer und
death or insanity has come to the knowledge o&tueptor. 1

Chapter 3 Consideration
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In this Chapter, we are going to discuss followsegtions of the Indian Contract Act, 1872
> Section 10 lists lawful consideration as one ofdhgential ingredients of a valid contract
> Section 2(d) defines consideration

Consideration

Sec. 2(d)" When at thaesire of the promisee or any other person has dioabstained from doing,
does or abstains from doing or promises to do ataa from doing something, such an ac
abstinence or promise is called considerationtfergromise.”

(1) Consideration ishe doing or not doing of something which the prsonid
done.

(2) Consideration must be at the desire the promisor.
(3) Consideration may move from one person to any gibeson
(4) Consideration may past present or future.

(5) Consideration be not adequate, but should be real.

Whether A gratuitous promise to su e cannot be enforced b

gratuitous the promisee is put to so aacting on the faith of t
promise can be ||promisee ad the promi pose and also knatvdh the faith

enforced? the subscription a incurréte promisor would be bou

by promis

Legal (1) the desire of the promis
Requirements .
regarding (i) C of any other person

Consideration

Suit by a third party on an agreement

The consi for an agreement may proceedy fxothird party, the third party cannot sue
agreement. Only a person who is party to a cont@tisue on it.

Exception of thdg|(1) In the case fatrust, a beneficiary can enforce his right unither trust, thoug
above rules: he we not a party to the contract between thersatie the trustee.

(2) In the case of a family settlement, if the termgshef settlement are redug
into writing the members of family vehoriginally had not been parties to
settlement, any enforce the agreement.

(3) In the case of certain marriage contracts, a femadenber can enforce
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provision for marriage expenses made on the partdaf the Hindu undivide
family

(4) In the case of aggnment of a contract when the benefit under @raonhag
been assigned, the assignee can enforce the dontrac

(5) In the case of an estoppel by acknowledgment bililia or part performanc
thereof that is when one admits the liability.

(6) In the cases otovenant running with the land, the person who lpase
land with notice that the owner of land is bounddeytain duties affecti
land the covenant affecting the land may be entbixg
seller.

Validity of an agreement without co

The general rule is that an agreement made witbounsideration is
cases, the agreement though made without consmieraill be vali

1. Natural loveg|A written and registeredgreement bas
and affection the parties standing in near relation
consideration.

2. Compensatioj A promise to compensate, sbo haslready voluntarili
for_past voluntang|done something for th usee. 25(2)The following
services: are the essential fa
() Th een rendered voluntary.
(i) The rendered for the poomis
(i) Th xistence at the time when sesviwerg
re d
Th ust have intended to compensatertreigpee.
3. Promise to p mise in writing signed by the personingk or by his authoris
time bared debt: nt to pay a debt barred by limitation it is validlwaut consideratio
)]
4. Agen ccording to Section 185o0f the Indian Contract Act, no consideratio

cessary to create an agency.

5. Completed gift: }| In case of completed gifts thale no consideration no contract does not a
Explanation (1) to Section 25states nothing in this section shall affect
validity as between the donor and donee of anyagiftially made. Thus gifts
not require any consideration.
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>

&

Capacity to Contract

11
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In this Chapter, we are going to discuss the falhgwsections of the Indian Contract Act, 1872
» Section 10 The essential element of contract

» Section 11 enumerates who is competent to contract.

» Section 12 explains who is considered as a person of unsound.m

» Section 68 provides that a claim can be made for the necessaof life supplied to persor
incompetent to contract.

» Section 184provides that a minor or a person of unsound miiidappointed agent isot
responsible to his principal.

Introduction Section 10of the Indian Contract Act provide der to be
contract, must satisfy the following conditions:

(1) it must be made by the free conseg

(2) the parties must be competent

(3) it must be made for a lawf S fic ith a lawful object;
4) it should not have bee

Also, there must be
that partes have agre t matter of theawbrat the same ti

tity of minds in the sen
offer axgptancéSection 13) n|

n in India attains méjoon the completiol
ere it is 21 yadsere, however, a guardi
rty of a mimawteen the Court of Wards tal
before the mihas attained the age of

(@) Capacity toI
contract

Position
minor's
agreem

greement entered into by a minor is altogetied as against th
nor. Mohori Bibee V. Dharmodar Ghose.

Minor can be a beneficiary. A minor can b@artner with consent of 4
the partners, and be admitted for the benefit dheaship.

3. Minor can always plead minority: A minor's contrdming void, an
money advanced to a minor on a promissory notdh@raise, cannot [
recovered. Even when a minprocures a loan by falsely representing
he is full age, it will not stop him from pleadidgs minority in a suit tq
recover the; amount, and the suit will be dismissdohri Bibee V
Dharmodas Ghose.

Ratification on attaining majority is not allowed:

Contract by guardiahew far enforceable: Where the guardian mak
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13

10.

11.

12.

Minors’
for nece

A minor is liable to pay out of his property foreicessaries’ supplied to h
or to anyone whom he is legally bound to support.

The claim arises not out of contract but out of wvhee called gast-
contracts Again, it is only the propertpf the minor which is liable fq
meeting the liability arising out of such contracts

1 He is not personally liable.

i The law has provided this exception intentionatkgduse if it were not so,
would be impossible for minors even to live.

contract for the minor, which is within his compste and which is for t
benefit of the minor, there will be valid contraghich the minor ca
enforce.

If he has received amenefit under a void agreement, he cannot be
to compensate or pay for it. Sec. 65 which providesestitution in ca
of agreements discovered to be void does not apgyminor.

There can be no specific performance of theesgeats enterethto by
him as they are void ab initio. A contract enteirgd on his behalf by h
parent/guardian or the manager of his estate c ifically enforce
by or against the minor provided the contract )
authority of the pgent/guardian/mana
minor.

admitted
onsent of the ot
tner, refer to

He cannot enter into a contract of par
the benefits of an already existing partne
partners. For a detailed discussi
Chapter on Law of Partnership.

He cannot be adjusted i
contracting debts.

becauses hiecapable ¢

He is liable for ‘nec
him or any whom he i

cessarvices rendered

He can be a A

principal an

S merely a conneditikgbetween hi
. As soon as the priacgnd the third party a|
drops out. A minor ®itiee principal by hi
rsonal liability.

n is not liable for doatract entered into
gh cont is for the supply ofessaries to the min
IS acting as an agent for the ptsé guardan, the paren

Contracts orj| A lunatic is a person who is mentally deranged tdusome mental strain or ot
persons ofl| personal experience. He suffers from intermittetérivals of sanity and insani
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unsound mind

He can enter into contracts during the period wieeis of sound mind.

Lunatics.

Idiots. An idiot is a person who has completely lost hisntakpowers. He does
exhibit understanding of even ordinary maters. ddias permanent where
lunacy denotes periodical insanity with lucid inv&s. An agreement f an idj
like that of a minor, is void.

Drunken orf| 8 A drunken or intoxicated person suffers from tenapprincapacity ttl

intoxicated contract, i.e. at the time when he is so drunk that he

persons. incapable of forming a rational judgment.

&1 The position of a drunken or intoxicate
&1 Agreements entered into by persons of u

/1 However, persons of unsound mind ar
or to anyone whom they are legally
no personal liability attaches to the

s supplied to thg
ven in such cag

estate which is liable.

OTHER PE

Alien enemies.

Foreign
sovereigns,

representative
foreign States.

thei they of their own submit to the jurisdiction of daw Courts.
diplomatic  staff A
and accredite

0‘1 i1 But an Indian citizen has to obtain a prior samctiof the Centrg

An alien (the subj
of the Republic of India. He

pera/ho is not a subje
, or (ii) an alien enemy.

o
>
=
>
c
Q
>
(@]
D
]
=
—
>
D
<
Q
-
Q
>
L
>
=
1)
>
é
=
>
1)
=
(@]
o
>
—
=
Q
—

will be dissolved if they are against the pubbolicy or if their
performance woulthenefit the enemy. For this purpose even an Indiesines
here would be treated as an alien enemy.

M They have some special privileges and generallynatabe sed unles
They can enter into contracts and enforce thoseraxds in our Courts.
Government in order to sue them in our law Courts.

i1 An exking can, however, be sued against in our CourtBont any suc
sanction.
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Convicts 1 A convict when undergoing imprisonment is incapabieentering into
contract.

i He can, however, enter into, or sue on, a contfdue is lawfully at largs
under a licence called “ticket of leave”.

i This incapacity to contract, or to sue on a comtre@mes to an end wh
the period of sentence expires or when he is padlon

N
©
S
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Chapter 5 Free Consent

In this Chapter, we are going to discuss followsegtions of the Indian Contract Act, 1872
» Section 15 defines 'coercion’
» Section 16 defines 'undue influence of

» Section 17  defines fraud

» Section 18 defines 'misrepresentation’,
» Section 19 provides the legal effect of consent caused b esentation
» Section 19A provides the legal effect of consent caused
» Section 20 provides the legal effect of mistake as to
» Section 21  provides the legal effect of mistake
» Section 22  provides the legal effect of unilat

Sec. 13:Two or more persons are said to
same sense: (Consensusi@demn). Conse
fraud, misrepresentation or mi

legragree upon the same thing in

"Coercion" is the
the unlawful detai
with the intention t

threatening to coitnamy act forbidden by the Indian Penal Cod
ning to detaily aroperty to te prejudice of any person whate

A perso
(Section

as been paid or anythitigeted under coercion must repay or retur
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Features of Coercion

i1 It is immaterial whether Indian penaldm (IPC) is or is not in force
the place where the coercion is emplojfexplanation to Section 15]

B It is not required that coercion must proceed frtm party to th
contract. It may proceed from a third person also

1 1t is not necessary that coerciom immediately directed against the p
whom it is intended to induce to enter into a cactirit may be directe
against any third person whatever.

i Coercion must be done to induce the other par 0 a contract

Threat to commit suicide
Calcutta High court held that

“ One committing suicide places himse
law, and necessarily beyond the reach of a
follow that suicide is not forbidden b ]

too. But it does n
e, Section 306
nishes an attempt
commit suicide. Thus, suicide as s msandeed it cannot be, H

its attempt is; its abetment tQ@hi

each of tif

Bll be said that the Indiel

obtain an unfair advantage

A person is deemed
authority real or apparent ov;

re‘the relations subsisting between the p
e the will of the other and uses thattposio

minbé will of the other, when he hol

or he iduciary relation to the other.

Burden of proof

(Section 16(3))

f lies on the stronger party to desthlthat the bargain

money lending operations, a debtor sometimes agage to pay a ve
high rate of interest at the instance of the coedit

i1 As between the parties of equal footing, the cauilitnot hold a bargai
to be unconscionable merely on the ground of higgréest.

i Only where the lender is in a position to domintite will of borrower
the relief is granted on the ground of undue infhe2

Fraud (Section17)
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Freud means and includes any of the following aotsamitted by a party to eontract, or with hi
connivance or by his agent with intent to deceivetlaer party thereto or his agent, or to induce ta
enter into the contract.

(1) The suggestion, as to a fact, of what whichastrue by one who does not believe it be trug
(i)  The active concealment of a fact by one haskngwledge or belief of the fact.

(i) A promise made without any intention of pemfiming it,
(iv)  Any other act fitted to deceive;

(v) Any such or omission as to law specidiglared to be fraudulent.

Certain acts and omissions have been specificaltyaded e fra us Ag
e.g. U/s 55 of the transfer for property Act, tledles of i quired
disclose to the buyer any material defect in theperty to b e amoun

fraud. Any other act, fitted to deceive, also widhstitute fraud. I

Mere silence Mere silencg| Mere silence as t ct the wigjness of
amounting to Freud: || amounting to]| person to enter i no fraud; but where i
Freud: the duty of a or his silence usvadent t

speech, si fraud. These are kn

re Fraud entitlesitijure

circumstances of the case are suc:l
ad to them, it is the duty of thesp

to speak. Duty to speao arises vaine
arty reposes trust and confidencééndthe
where ongoarty has to depend upon the good sen;
the other (e.g. Insurance Contract).

(i) Where the silence is in itself, equivalentsjgeech

Mis rep i resentation means and includes—
(Section 1

the positive assertion in a manner not watrfay the information of t
person making it of that which is not true thoughbelieve it to be true

2. any breach of duty which without an intent to deeepains an advant
to the person committing it or any one claiming emdim by misleadin
another to his prejudice or to the prejudice ofargyclaiming under him

3. causing however innocently a party to an agreerteermake a mistake
to the substance of the thing which is the suljéthe agreement.

Difference between Coercion and Undue influence I
Coercion (a)it involves the physical force or threat. The agged party is compelled
make the contract against its will.
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(b) It involves committing or threatening to commit act forbidden by Indi
Penal Code for detaining or threatenitey detain property of anoth
person.

(c) itis not necessary that there must be some sarlationship between t
parties.

(b) Coercion need not proceed from the promisor nodneée the directe
against the promisor.

(e) The contract is voidabkg the option of the party w
obtained by coercion.

(f) In case of coercion where the contra
as per Section 64 any benefit received has

Undue Influence (b) It involves moral or mental pressure. The

or she would make the contract.
(c) No such illegal act is committed
(d) Some sort of relationship b $olaltely necessary.

uence, the contract is e
& modified form.

(e) Where the consent isd
voidable or the court

aggdeparty to return thI

Distinction () on making representaibes not believe it
between fraudj ation he believes so.
and (il he party

misrepresentation

(iir) e contradt, well as the aggrieved party (
in tort for damages where as mrssgntation mere

ground for avoiding the contract andfoobringing an action i

Misreprese
not. But a deliberate misrepresentatiomatters of law is certainly
ause for avoiding a contract.

tation as to fact rendersoatract, voidable but misrepresentatio‘
Consequences of coercion, fraud, misrepresentatiaic. (Section 19] I

&1 Contract is Voidable at the option of the aggriepady.

i1 The party, However, may also insist that the camtshould be performed and that he shoul
put in the same position in which he would havenbéehe representation made had been tr

& But a person who had the mearfsdiscovering the truth with ordinary diligencencat avoid
contract on the ground that his consent was cdug@dsrepresentation .
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1 Where a party to a contract perpetrates fraud srapiesentation, but the other party is n
fact, misled by such fraud or misrepresentatioa,cbntract cannot be avoided by the latter.

i As to the consequences of the recession of voidadméracts, the party rescinding a void
contract should, if he has receive any benefiteherder from the other party toetltontrac
restore such benefit so far as may be applicabliet person from whom, it was received.

MISTAKE [Section 20]
Mistake is erroneous belief about something. It im@ya (1) mistake of law, or (2) mistake of fac

Mistake of law [|It may be &1) mistake of law of the country, or (2) mi
country. The general rule as regards mistake of
ignorance of law is no excusklistake of law forei
a mistake of fact.

Mistake of fact it}| (1) Bilateral mistake Where both the
may be a — mistake as to a matter of fact es
void matter.

eement are un
, the agreemen

Mistake of fact (bilateral mist

(b) Subject-matter Mistake ubjectatter may relate
existence of the subje o] bject-matte(iii) quantit
of the subject-matter(iv) e su t-matter(y) quality of th
subject-matter, ofwi t-matter

istake of fact may also relate iy physical, o

ent is void.

annot give himself any right in respettre contract by acceptirg
. In such a case the contract is void.

of contract.Where a person is made to enter into a contractigr the
ducement of another but through no fault of hipthere is a mistake as
e nature of the contract, and the contract id.voi

Chapter 6 Lawful object & Consideration

> Section 23 enumerates where consideration and object of araohis deemed to be unlawful
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> Section 24 explains the effect of unlawfulness of part of @ersition or object in a contract

> Section25 enumerates the circumstances where a contractlid @aen without consideration

» Section 57 explains the effect of reciprocal promises to defld and unlawful things

> Section 58 explains the effect of alternate promises to dduawnlawful things

Object Means purpose or design.

Unlawful object

An agreement, the object or consideration of wins: iS void.

Consideration is unlawful
- When it is forbidden by law
- If permitted then will defeat the
- Fraudulent
- Involves injury to the p
- Immoral,
- opposed to publi

It will no
cause of action to a thir

ed by fterapion, nevertheless it ma
will not eoéoit

Unlawful
Consideration

(ii)

time being enforce idin

person or property of another

eement opposed to public policy

greement opposed to public policy I

i An agreement made with an alien enemy in time af iwdllegal on thel
ground of public policy.

i This is based upon one of the two reasons: eithat the furthe)
performance of the agreement could involve comrakirtiercourse with
the enemy, or that the continued existence of ageeé would confe
upon the enemy an immediate or future benefit.

1 Contracts which are entered into the intentiorhefparties can or canr
be carried out by postponing performance till thd ef hostilities.
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Agreement to comm
a crime.

1 Where the consideration in an agreement is to conamerime, th
agreement is opposed to public policy.

i The Court will not enforce such an agreement. Likevan agreement
indemnify a person agest consequence of his criminal act is oppos
public policy and hence unenforceable.

WhicII
with
off

Agreements
interfere
administration
justice.

An agreement the object of which is to interfer¢éhvihe administratio
of justice is unlawful, being omsed to public policy. It may take an
the following forms:

obstru
or usin
justice i
disputes t

() Interference with the course of justicédAn agr
the ordinary process of justice is
improper influence of any kind wit
unlawful. But an agreement to ref
arbitration is valid.

(b) Stifling prosecution. It is in
committed a crime, he must b
make a trade of felony (

at if a person |
and penhistyou shall n

(c) Maintenance and c
assistance, financi

e person givingsassie has got
e subjeunttter. ‘Champerty’ is

party is to assist anothbring an action f
pperty, and is to share & pgihoceeds of t

e

Agreements
restraint  of

proceedings.

estricting enforcement for rightsAn agreement whic
lly or partially prohibits any party from enfang his rights under ¢
ect of any contract is void to that extent.

eements curtailing period of limitationAgreements which curtg
e period of limitation prescribed by the Law afmitation are voig
because their object is to defeat the provisioriawef

Trafficking
offices and titles.

Agreements for the sale or transfer of public effic and titles or for th
procurement of a public recognition like Padma Visien or Parm Ve
Chakra for monetary consideration are unlawfulnbeopposed to publ
policy.

Agreementdending toI
create interes
opposed to duty.

If a person enters into an agreement whereby l®usid to do somethir]
which is against his public or professional duhe agreement is void on t
ground of public policy.
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Agreements if| Agreements which unduly restrict the personal fopedf the parties to it a
restricting  personal|void as being against public policy.

liberty.

Agreements if| Every agreement in restraint of the marriage of pryson, other than

restraint of marriage.

minor, is void (sec26). This is because the law regards marriagararde
status as the rig_;ht of every individual.

An agreement by which a person, for a monetaryideration, promises

toegi

Marriage brokerage
or brocagg]|return to procure the marriage of #mer is void, bei
agreements. polity. Similarly, an agreement to pay money to
minor in consideration of his/her conse
void, being opposed to public policy.
Agreements Any agreement which interferes with
interfering with J| void, being opposed to public polic

martial duties.

Agreements tl
defraud creditors o
revenue authorities.

Agreements in

restraint of trade.

An agree
himself | , profession or vacation called a

of trade.’
e exceptions to the rule thath ‘agreeme

of goodwill of a busimemay be restraing
g on(i) a similar businesgii) within specified local limits
g as the buyer or any person deriving tiblehie goodwil
carries on a like business: provid@d that such limit
ar to the Court reasonable regard being hdbetmature of thj
ness (Exception to Sec. 27)

artners’ agreements.

(a) A partner shall not carry on any business othen that of the firn
while he is a partner [Sec. 11 (2) of the Indiartfaship Act, 1932]

(b) An outgoing partner may agree with his partners tootarry on
business similato that of the firm within a specified period within
specified local limits [Sec. 54 of the Indian Parship Act. 1932]

(c) Partners may, upon or in anticipation of the dissoh, of the firm
make an agreement that some or all of them will centry on
business similar to that of the firm within a sped period or withi
specified local limits (Sec. 54 of the Indian Parship Act. 1932)

(d) Where the goodwill of a firm is sold after dissobut, a partner m
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carry on a business competing with tlodtthe buyer and he m{
advertise such business. But, subject to agreetetnteen him an
the buyer, he may not (a) use the firm name, (plesent himself
carrying on the business of the firm, or (c) solaistom of perso
who were dealing withhie firm before its dissolution[Sec. 55(2) of
Indian Partnership Act, 1932]

(e) Any partner may, upon the sale of goodwill of arfirmake a
agreement with the buyer that such partner will catry on an
business similar to that of the firm within a sibed_period or withi

Agreement

th(l An agreement, the meaning of which |

meaning of which id|meaning thereof is capable of being m

uncertain
29):

(Sectior

Wagering agreementj{ A promise to give money or m

upon tleedmination o
ggmhave no interest.

ascertainment of an uncertain eve

ening. A wager generally coptates a futur,
te to a past event provided the parties ar
ime of its happening.

()

win or loddpon the determination of ':_}I

s not a wagd#reither of the parties may win but can
lose but cannot win.

control over the evenieither party should have control over
ening of the event one way or the other. If ointhe parties ha
event in his own hands, the tracton lacks an essential ingredi
of a wager.

(e) No other interest in the event

1 A lottery, which is a game of chance, is a wageraggeement. A
agreement to buy a ticket for a lottery is alsoagering agreement.

] Sec. 294-A of the Indian Pdn&ode, 1960 provides that anyone
keeps any office or place for the purpose of drgwany lottery (oth
than a State lottery or a lottery authorised by3tete Government) sh
be punished with imprisonment for a term which negend to si
months, or with fine, or with both.

i 1f the lottery is authorised by the Government, pleesons conducting t
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lottery will not be punished, but the lottery remma wager all the samel

The followingj| 1. A crossword compéton involving a good measure of skill for
transactions are successful solution. But if prizes of a crosswoadnpetition depen
however, not wagers: upon the correspondence of the competitor’'s salutiith a previousl

prepared solution kept with the editor of a newspap is a lottey an
a wagering transaction competitions in games df aké not wage
provided the amount of prize does not exceed R30.10

[I. A subscription or contribution or an agre ssribe o
contribute toward any plate (a cup or othe D othel
contest), prize or sum of money ofdhe valu etol
awarded to the winner or winn r to Seq

30).

IlIl. Share market transactions in whi
intended to be given and takeg

lstoand shares

Effect of wagerind| |I. Wagering agreements have
agreements In the State of Mahar
illegal.

5ly declabsivtoid in Indi
hey hawn lieclared to

[I. Suit to recover
(called stakeblder)

deposited with a per
to th party winning upon a w
inner. On the othed htre loser ¢
m the stakeholder. But vileeestakeholder pa
the loser cannot recavieorin him.

. Co 5 ince wagering agreements are
them are not affecteowéter, in the Sta
ujrat, the wagering agreeméiatge bee

Chapter 7 Performance of the Contract

e going to discuss followsegtions of the Indian Contract Act, 1872
2numerates that parties to contract must eithefqver or make an offer to

» Section 38 prescribes rules regarding valid offer of perfornsanand effect of its refusal
» Section 39 prescribes the effect of refusal of a party to perf promise wholly.

> Section 40 prescribes as to who can perform a contract.

> Section 41 prescribes the effect of accepting performance fitund person.

> Section 42 To 45provide rules regarding joint promises.
> Section 46 To 50provide rules regarding time and place for performa of promise.
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> Section 51 To 54provide rules regarding reciprocal promises

> Section 55

the contract.

> Section 67

prescribes the effect of failure to perform at fixane when time is essence of

provide that performance is excused if promise e@glto facilitate it.

Introduction

Parties to the contract must either perform orratfbeperform their respecti
promises unless sh performance is dispensed with or excused un

provisions of the Contract Act or of any other laRromises bind t
representatives of the promisor in case of deathsuwh promisor befo
performance, unless a contrary intention appears the

( Section 37).

By whom contract

must
performed

be

ntracts involve th
onal confidend

afipoo.

1. Promisor himself: If terms so provide
exercise of personal skill or dilige
(Sec.40) Such contracts come to

Agent:(Sec.40)

3. Representatives: On deat
legal representative is i
the property they inhe

haknatatracts defined in
fimited to the value ¢

4. Third persons: cepts so then poonget dischargs
from his duties

Distinction
between
Secession
Assignment

an

(i) it must be made at a proper time and place undgr siicumstances thy

(i) it must is an offer to deliver any thing to the mise, then the promis

rdens. Also burdens of a contract cameassigned to anyone
al to accept offer of performar{&ec.38)

offer is not accepted promisor is not resgmego fulfil his promise
ch offer must fulfil certain conditions which a follows, namely;

i) it must be unconditional

the persons to whom it is made, may have a reasomgiportunity o
ascertaining that the person by whom it is madabie of and willing
there and then to do the whole of what he is bdayndis promise to do.

must have a reasonable opportunity of seeing tiething offered is t
thing which the promisor is bound by his promiselétiver.

An offer to one of several joint promisees has twmme leg
consequences as an offer to all of them.
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Effect of a refusall There arises two right of the aggrieved party
of party to

: a) toterminate the contract;
perform promise

b) toindicate by words or by conduct that himisrested in its continuance.

If he chooses first then the loss suffered by hiith vave to be made gog
by the promisor.

If he chooses other one then he would be entitteclaim damages whig
accrue on the date the contract is due to be peeidr

If contract is rescinded then aggrieved part
benefit he may have received, but is entjtled tei
damages that he has sustained by
International Film.

Il of them durin
one of them, h
ors shouttb so. After th
all jointly must fulfil th

If two or more persons have made a join
their life-time must jointly fulfil the pro
legal representae jointly with the sur
death of the last survivor the legal r
promise.

Liability of Joint
promisors

If joint promisor don't di
provisions will be as follo

joms per section 42 th
(i) Promisee may comp more of such jomisors to perforn

(i) isors is made to perftmwhole contract, I

(i) ISE akes a default in making his contidn the

not apply in case of promise mad@tuycipal debtor an
0 promlsee If surepays any thing he can recover from the d
cipal debtor pays anything to credit@ ¢an not recover this fr
as he is just discharging his own liability.

If original debtor is a single person then promisgk have to file sui
against all the legal heirs on the death of dehdtdito any of them.

Section 44
where two or more persons have made a joint proraiselease of one
such joint promisors by the promisee does not digsh the other joi
promisor or joint promisorsieither does it free the joint promisors
released from responsibility to the other jointmisor or promisors.

Also release of one joint holder does not i#etie other holders.

Right of joint " When a person has made a promise t twmore persons jointly, th
promises unless a contrary intention appears from the coptthe right to clai
performance rests with them during their joint §ivand after the death
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the survivor or survivors, and after the deathh& kast survivor, with t

any of them with the representatives of such deckagrson jointly wit |
representatives of all jointly."

Time and place
for performance
of the promise

The law on the subject is contained in Section$o460 provisions whereof
summarised below:

() If no time is specified in a contract for the penf@nce of the promise, t
promise must be performed within a reasonable t{Bection 46)

hour is n
usual h

(i) If a promise is to be performed on a specified
mentioned the promisor mayeorm it at any time

of business, on such dg$ection 47)

(i) When no place is fixed for the perfo duty
the promisor to ask the promise t e for th
performance of the promisgSection 49)

(iv) Where the promisor has not und mise without

application by the promise, and
day it is the duty of the promisee
and within the usual hours '

ggérformed on a cert
gnance at a proper pl
8)

Performance of
reciprocal

promises

(Section

to do certain
things that arg
legal, and alsq

some other thing

that are illegal.

General observations: w

consideration for each

waf promises which a
rec¢adiciprocal promises.

(i) Simultaneous procal promises or one after o

(Sectien 51)
romise where the ordempearformance i

mise when the ordguesformance is fixe|

arty preventing another from perfiognpromise(Section
hen contract becomes voidable at the optiohefarty prevented.

who is to perform first is liable fos monperformance and oth
entitled to put an end to the contradt@aim compensation from t

Sec.57 When persons reciprocally promise, firstldocertain things which a
legal and secondly, under specified circumstantesjo certain other thin
which are illegal, the first set of promises isamtract, but the second is a v
agreement.
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Alternative
promises
branch
illegal.
58)

on
bein
(Sectior]

In the case of the alternative promise, one brarichhich is legal and the othI
illegal, the legal branch alone can be enforce.

Effect of failure to perform at a time fixed in aantract in which time ig
essential: (Section 55)

- Contract is voidable at the option of promisee.
- Contract cannot be avoided when time is ncerass.
Effect of acceptance of performance out of time:

If promisee chooses to continue the contract odbes
accept the performance and if he accepts the
the compensation.

Section 56an agreement to do an impossible in itself is
impossible then also it is void.

Impossibility of performance

Impossibility
existing at the
time of contract

(a) If known to the parties: Void
(b) If unknown to the parties;

(c) If known to the pro
diligence then promisee

he have Wwnowith his dud
mages‘on adooiumon-performance

Supervening
impossibility

ome impossiblelegal by occurrence of i

i) by emergency legislation controlling prices orherwise relaxing

restrictions of trade
(i) by prohibiting or restraining transaction with alienemy.

Appropriation of payments I
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()Application of Payment where debt to be dischargehdicated: Then payment must ll

(ii)

(iii)

applied accordingly(Section 59)

The Latin maxim is quick quid soivitur, sovitur s@dum modum solventis. The meaning
this maxim is that whatever is paid, is paid acocgdo the intention or manner of the p3

paying.
Application of payment where debt to be dischargedot indicated At the

discretion of creditor for any lawful debt whetlitsrrecovery is or is not discovered by the lay
force for the time being as to the limitation oftsu(Section 60)

Application of payment where neither party approates

Application of money to discharge of the debtsiides of time re otb
by the law in force. If the debts are of equal diag the pay ischar
each proportionately."

Contracts which| Section 62:" If the parties to a contra
need
performed

not  bd| or torescind or alter it, the original cc

ubstitute a newraotfor the
ase of novatidy novation

(a) Effect The parties t
of inovation old. If the
the liabilit

with t arty entitled to bendféereby.

ree to rescind.

y fails to perform his obligation atparty
he contract & can claim damage.

nder available contract the aggrieved party card
contract.

Means-acceptance of lessor amount or lessor degr(l
performance for full discharge. (prices to date
performance)

For it consideration is not necessary.
Once made become irrevocable.
> It may be conditional.

(d) Waiver: means Dispense with performance; for this
» Neither agreement

» Nor consideration is necessary.
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(e) Effect It should be done mutually. If such alteration iada by thtl
of alteration off| single party contract becomes void.
contract:
Difference i) In novation change may be in conditions as \aslparties. But ialteratior
between no change in the parties.
Nl?vattl_on and i) In novation there is a substitution of an existt new on
alteration But in alteration it is not necessary.

Benefit under Contract

Restoration offl When a person at whose option a co
benefit under aj| thereto need not perform any pro
voidable contract}] promisor. The party rescinding a voi
(Section 64) benefit thereunder from anoth
far as may be, to the perso

it, the other par|
doeth in which he is t

Il, if he has received a
ty trestore such benefitp:

void agreemenl When an agr, i d to be void or veheontract becom
or one becomingd|void, y advantage under such agreement orac
void (Section must re n for it to thresqe from whom he received

69)

ion 6dhn the same manner as a propos
y a rescissimay be revoked in the sa

(i)

nce: i) Actual performanevhen whaver promised is performed byl
ted performance: When promidterapt to fulfil his offer but promisee refug

(ii)
(iif) Discharge by impossibility of performance:
(iv) Discharge by lapse of time:

utual agreement Novation, resioin, alteration and remission.

(v) Discharge by operation of law
(vi) Discharge by breach of contract

(vil) A promise may dispense with or remit the perforneaoicthe promise made to him or may ac
any satisfaction he thks fit. In the first case, the contract will be aiarged by remission and
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the second by accord and satisfac(®action 63)

(vii) When a promisee neglects or refuses to afford tleenigor reasonable facilities for t
performance of the promise, the promisor is exciigeslich neglect or refusébection 67)

N
©
S
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Chapter 8 Breach of Contract

» Section 37 provides that the parties must perform a contract

> Section 39 enumerates the effects of refusal of a party téoper promise wholly

> Section 56 enumerates that effect of impossibility of perfanoeaof a contract

> Section 62 enumerates that novation, recession, or alteratimeharges the original contract
> Section 63 provides that a promise may remit, or wave thegrarance by her party

> Section 73  provides that in case of breach, the aggrievedypaan clai tion for the
loss or damage caused because of such bra novatoession, or a rges the
original contractbreach.

> Section 64 deals with the consequences of rescission of &

» Section 65 provides that any advantage received by ntract has to be

restored back

> Section 70 Provides that a person enjoying the be ous act must compensate

for it
> Section 73  prescribes rules regarding d e edchn provides that when
contract itself stipulates damages for bre ma limit of the compensatory

damages to be provided by court

> Section 75 provides that a perso
damages.

g thentract is entitled to compensatory

reach of Contract I

the promisor refuses altogether to performpingsnise anl
ignifies his unwillingness even before the timegerformance h3
rrived, it is called Anticipatory Breach.

Anticipatory
of contract

Then, Promisee is entitled to claim for damages mag keep th
contract continue upto the date of performance.

/1 But it is not necessary that loss will always béfesed by the
promisor.

Actual breach off|& When a refudato perform the promise is made on the sched
contract date. If any of the parties does that he is sailaee committed
breach.

& In that case, the other party to the contract abtai right of actio
against the one who has refused to perform his igeam

/1 But the party suffering from the breach is boundaie reasonab
steps to minimise the loss. I
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Liability for damages. I

(a) Special damages

Where a party to a contract receives a notice e€igp circumstanc
affecting the contract, he will be bk not only for damages arisi
naturally and directly from the breach but alsodpecial damages.

(b) Liability to pay
vindictive or|
exemplary
damages :

These are awarded i) for breach of promise toynpand

i) wrongful dishonour by a banker of hisistom (A trade

assumed to have bigger losses than a non-tr

(c) Liability to pay
nominal
damages:

as bedareach
ape. Iis awarde
bineafccontract.

Where the plaintiff has pr
contract but he has not in fa
just to establish the right to

(d) Damages fo
deterioration
caused by
delay:

without reotiDeterioratio
ut also meandbspecal

It can be reco

s damag_;e? I

For a contract of sal
of goods:

the difference betwlencontract price arn
e date of breach.

> seller retains the goods after the amitnas been broke
y“buyer, he cannot recover from the buyer anyhérrtoss, if th]
market falls, nor is he liable to have his damaggekiced if th

arket rise.

b) If seller breaches, then the difference betwenmarket pric
and the contract price at the date of breach.

Duty to mitigate the losday the party who has suffered a loss.

Compensation for
Breach of contract
where the Penalty
is Stipulated for

If a sum is named in a contract as the amount tpai in case of i
breach, or if thecontract contains any other stipulation by way
penalty for failure to perform the obligations, thggrieved party
entitled to receive from the party who has beerkdémothe contract,
reasonable compensation not exceeding the amounarsed (sec. 74)

Liquidated

Sometimes parties to a contract stipulate at the of its formatiorl
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damages
penalty

an

that on the breach of the contract by either ofmhea certai
specified sum will be payable as damages.

] Such a sum may amount to either ‘liquieth damages’ or
penalty’.

i ‘Liguidated damagegs'epresent a sum, fixed or ascertained b
parties in the contract, which isfair andgenuine presstimate
the payable losthat might ensue as a result of the breach, #ki¢
place.

¥ A ‘penalty is a sum named in the conts e time o
formation, which is disproportionate to the 0 accru
as a result of the breach. It is fixed u ing t
performance of the contract.

The rules for determining whether t#ps y Of a penalty

by way of liquidated damages ar

1. The parties to a contract

words ‘py’rmit‘liquidatedll
damages’ interchangeab

certain whedhsum is i

r unconscionable (unreasonablegmouny
greatest loss which could cord®yv bg
llowed from the breach;

reah consists of not paying a sum of money by a itg
e and the sum fixed is greater than the sunetpdd.

or more of several events, some of which may oocasgerious an
other trifing damage, there is a presumption that the sum
penalty.

hen a single limsum is made payable on the occurrence oI

Payment of interest

The largest number of cases decided under Seceléate rtd
stipulations in a contract providing for payment ioterest. “The
following rules are observed with regard to paynarnhterest:

1. Payment of interest in case of default
2. Payment of interest at higher rate

from the date of the bond, and not from the datdedéult, i

(a) from the date of the bond stipulation for increased inter
always in the nature of a penaland relief is granted agj
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it.

(b) From the date of defauliA stipulation for increased inter
from the date of default may be a stipulation byyws
penalty. When it is so, relief is granted agairistWhethe
such a stipulation is penal is a questioh construction

dependent on the terms of the contract and therstance
of each case.

3. Payment of compound interest on default-

(@) at the same rate as simple intereststi
payment of compound interest on fai
at the same rate as was able

penalty.
(b) At the rate higher than simp ion in a bon
for the payment of com ratedrigian th

of simple interest is a e racbagainst.

contract :

(i) Recession oI

When a contract is bro the offeety may treat t
contract as rescinded. grievey isaabsolved of g
is entiteccompensationof

(i)  Suit upon
Quantum Meruit:

it' literally means" ashmag is earne
quantity of work done".

gun the work and before tHd completaeit,
tes the contract or doese#iung which
the other party to compléte contract, hj
for the done under the contract.

tment when further performance becomesssitge.
The claim is brought by the defaulter.

owever in certain cases, the party irfaddt may also sue for tf
work done if the contract is divisible.

Cases for claim of quantum Meruit

a) Where work has been done and accepted under aacowinich ig
subsequentlgiscovered to be void, in such a case, the persmy
has performed the part of the contract is entitledecover th
amount fort the work done and the party, who rezeiand accepl
the benefit under such contract, must make comgiensto thg
other partySection 65)

b) Where, a person does some act or delivers sometbiagothe
person with the intention of receiving payments thoe same, i
such a case, the other person is bound to make qrdyih he
accepts such services or goods or enjoys theirfibgBection 70)
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Chapter

c) The compensation for the work done may be recovereithe basi
of quantum meruit. Where the contract is divisibled a part
performs party of the contract and refuses to perfine remainin
part, in such a case, tiparty in default may sue the other p
who has enjoyed the benefits of the part performaBat if th
contract is not divisible the party is default cannclaim
remuneration on the ground of quantum meruit.

(iii) Suit for specifi| Where damages are not an adequate remedy in theot&seach o
performance: contract, the court may in its discretion it specifi
performance direct in party in breach, t i

according to the terms of the contr

(iv)  Suit for]| Where a party to contract is negativ
injunction: may by issuing an "injunction order"
promised not to do.

Liguidated damages Some differences.

& Penalty: 0 essed on the basis of a

payable irethent of breac
While in case ' d on actugbrobable los
from comimgtia breach.

Liquidated damag

(i) Liquid
is im

rt

sed by way of compensation bul
of punishment.

rs frorection 74of the Contract Act.

Contingent & Quasi Contract

In this chapter, we are going to discuss the falhgwsections of the Indian Contract Act, 1872.

>

»

»

Section 31 contains the definition of a ‘contingent contract’
Section 32 provides that a contingent contract be enforcecgsslthe uncertain event happens.

Section 33 provides that a contingent contract based on the m@ppening of certain event can
be enforced only when such event becomes impossible

Section 34 explains when the future conduct of a person isicemed impossible
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»

Section 35 prescribes when contracts dependent upon happeningot happening of some
event within a fixed time become void or enforceabl

Section 36 provides that a contingent contract dependent ugoimpossible event is void.
Section 68 deals with the claim of a person who suppliers asages of life to the other
Section 69 says that when a person pays other’s lawful duess lentitled to reimbursement
Section 70 lays down obligation of a person enjoying bendfih@n gratuitous act of the other

Section 72 fixes liability of a person to whom money is paidtiungs delivered bynistake or
under coercion.

Section 73 provides that any person failed to meet obligatwaated ontract is

liable to pay compensation.
Section 151 provides that a finder of lost goods is required S.

Section 168 provides that a finder of goods is entitled to igetfu
reward, if any declared by the owner of such goods.

incurred by him and

Section 169 provides that a finder of lost goods can re der certain circumstances.

Contingent co

A contingent contract is a contract to do _or n [ if'some event collateral to s

Essentials of 4 i ' or non-happenuwifgcertain event.
Contingent
Contract

within the promisor’s will.

of contract contingent on an event 'hagning' (Section 32)If
vent becomes impossible, such contracts begord.

nforcement of contracts contingent on an event trmappening (Section 33
uch contract is enforceable only when the happeointhat event becom
mpossible and not before.

When shall an event on which contract is contingentleemed impossibli it
is the future conduct of a living persqi®ection 34) It will be deeme
impossible when such person does anything whictiemsnit impossible that
should so act within any definite time or otherwidgan under furth
contingencies.

Agreement contingent on impossible event ( Sec. B6void whether th
impossbility of the event may be or may not be knowrttie parties to t
agreement at the time when they entered into it.




39
www.facebook.com/icainews

Quasi-Contract I

In a contract, a promisor voluntarily undertakesodtigation in favour of the promisee. Whel
similar obligation ismposed by law upon a person for the benefit ofteerodven in the absence ¢

contract. Such contracts are the qu@msitracts. These are based upon principles of yequstice
and good Conscience.

Features:
a) Such aright is always a right to money generallg tiquidated sum of money.

b) It does not arise from any agreement of the pacoeserned, but is impo w; and
c) Itis aright against a particular person so ldi{es a contractu

Types of quasi{|a) Claim for necessaes supplied to persons in§€c. 68
contracts:

e.g. minor or a person of unso ientitled to clai
their price from the property of
has been advanced for the purc

b) Right to recover money

A person who has p

is entitled to b t other persaviged the payment h

ct his own interest.

enefits of ngmatuitous act (Section 70).

with the intention of receiving pawts for the same,
e @hperson is bound to make payment if he accejuiy

his custody is subject to the same responsibifity bailee."
erefore, he is required

- to take proper care of the thing found as ks goods

- not to appropriate it to his own use,

- to restore it to the owner when the owner is traced
Right of finder

- Finder is entitled to retain it against whole world

owner.

- Finder has lien for express incurred in presengongds & finding truel
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However he can not file suit for recovery of tmsney.
- It he can claim recovered. If it was offered.
- If true owners refuses to pay lawful charge he 8ale.
> When goods are of perishable nature.
> When lawful charge amount to two third of its vaue more.

e) Liability for money paid or thing delivered by istake or under coercior
(Sec. 72).

" A person to whom money has been paid, ivered, by
mistake or under coercion must repay [

In each of the above cases, contra
does not depend upon any mutual agre

Wagering Agreement and contingent Co

1. Wagering Agreement: A promise to give money o
ascertainment of an uncertain event, while c
something if some event, does or does not ha

pon the determinationl
contract to do or not to

2. A wagering agreement consists of reci
contain reciprocal promises.

ontingent contract may

3. In a wagering agreement the un
contract the event is on

etermining factor, while in a contingj

4. A wagering agreement
not be of a wagering na

gexttire whereas a contingent contract

A wagering agreemen easac contract is valid.

o

In wagering agreemen f chance.i$hiot so in case of a contingent contract.

Contract of Indemnity & Guarantee

are going to discuss followsegtions of the Indian Con- tract Act, 1872

> Section 124 defines a contract of indemnity"'

> Section 125 prescribes rights of indemnity holder when sued

> Section 126 defines a contract of 'Guarantee'

> Section 127 provides what can be considered as consideratiogdarantee

> Section 128 says that the surety's liability is co-extensiveghwihat of the principal

debtor'
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> Section 129-131  deal with the rules .regarding 'continuing guaragite

> Section 132 says that internal arrangement between joint debtiwes not effect position
of creditor

> Sections 133-139 deal with the provisions relating to 'dischargesafety’
> Sections 140-141 prescribe rights of surety

> Sections 142-144 provide when a contract of guarantee is invalid

> Sections 146-147 deal with the liability of co-sureties

Contract of Indemnity (Section 12

" A contract by which one pty promises to save the other from conduct ¢
the promisor himself, or the conduct of any otherspn is called a™ ¢ ' "

It is a type of contingent contract.

Rights of thel| He is entitled to cover
indemnity-holder 1)
(promisee) when sed
if acting within the
scope of hid|2) All cost for defendi rked as a prudent persqp.

authority. (Sec. 125) I3) Al sums whiclgh under the termsngfcompromise q
Ise was not contraryhe orders of thy
2 which it would have been pruder the
bsence of any contract of indemoityf the
compromise the suit.

All damages which he 0 pay insuiyin respect g

nify apples

Section 126)

A contract of guaran perforenghomise made or discharge liability incurred i

third person in cas

Implied promise
indemnify
(Sec. 145

contract of guarantee there is an intppeomise by the princip
o indemnify the surety; and the suretynistled to recover from th
Ipal debto whatever sum he has rightfully paid under therguize, by
no sums which he has paid wrongfully.

Considera " Anything done, or any promise made, for the berafthe principa
of a guarantee: (Sed|debtor may be a sufficient codsration to the surety for giving t
127) guarantee”.

Nature of surety's]|" The liability of the surety is cextensive with that of the principal debtl
liability (Sec. 128) unless it is otherwise provided by the contract.”

When the liability of thedebtor is discharged, the liability of the sura:1
n

automatically discharged. However, a surety's liighbio pay the debt is
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discharged even if the creditor omits to sue thacjpal debtor since th
surety is separately liable on the promise of guae

Continuing guarantee}|" A guarantee which extends to a series of trarmagis called a " continuir
(Sec.129) guarantee(Sec. 129)

" The continuing guarantee may at any time be resdky the sure
as to future transactions, by notice to the credi{®ec.130)

But where a continuing relationship is establisibedthe faith of ¢
guarantee the guarantee cannot be annulled dntinuance (
that relationship.

in th tict to

S regar

" The death of the surety oper
the contrary, as a revocation of a
future transactions(Sec. 131)

Discharge of suret

principal debtor and crg

i) By variance made without surety's consent in t
(Section 133)

ii) By any contract between the principal deb
released or by any act or omission g
of the principal debtofSection 134)

i)  Where a ceditor makes
principal debtor, or promi
the principal debtor the s
assents to such new co

ich the principal debtor|
onsequence of which is the disch

lement) wih,promises to give time to t
btor, by a contract between the crediton
ility under he guarantee, unless the su

e time to the @pial debtor is entered into by the cred
ipal debttye surely will not be dischargé€8ec. 136)

Where, however, a ¢
with a third persor

eties, a release by the creditor of one of thess not discharge t
8; also that as betvlee other csureties per se it does not absg
his responsibilitynotlaer or other§Section 138)

any act which is inconststéth the rights of the surety or omits to do
to the surety requires him to alad the eventual remedy of the surety ag
r is thereby impairgsiection 139)

Right of surety against principal debtor and/or crelitor
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Against principall a) Where a guarantee debt has become due on defatlie alebtor anI

debtor: surety is required to pay it then he comes in tiwes of creditor.

b) Surety is entitled to the benefit of every secuvityich the creditor hg
against the principal debtor at the time when thetract of surety shI
was entered into whether or not the surety was ewhthe existence
such security.

c) In every contract of guarantee, there is an impledmise by th
principal debtor to damnify the surety; and theesuris entitled tq
recover from the principal debtor whatever su ightfully paig
under the guarantee but not sumickhhe has p '
145)

However surety can claim money
at the execution of promissory note on

gtpaid no

Against creditor: a) On payment of the amount &

performarfcallothat he i
liable for, the surety is e right tihat creditor ha

against the debtofSec.

ii)

When guarant
made with his

d by means sfapresentation made directly by the creditg
d assent concerning arfabpart of the transactio(Section 142)

When t otained any guarantee by meanseepig silence as to matey
circu

S
Ther

When a t of guarantee is entered into onaheiton that the creditor shall not act upoI
until another person has jointed in it as co-suaety that other party fails to join as su¢dection
144)

an intentionally concealment asrdiftefrom a mere nondisclosure there
ome element of fraud.
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i " When two or more persons are securities then they are jointly and severallylBatp pay

1 A co-surety is etitled to recover from other sureties the amobat he has paid in excess of

&1 Liability of two sureties is not affected by mutwatangements.
1 Sec. 132 When two persons contract with a third person teutake

Contribution as between co-sureties.

each an equal share of the whole debt, or of thdtgd it which remains unpaid by the princi
debtor." It is in the absence of contract conttary.

share.

liability, ar
also ontract with each other that one of them shallidglé only on the
third person is not concerned about second con#adt liability of t
affected in first contract towards the third person

i) In a contract of indemnity the promisor underta&esnd
guarantee is a contract to discharge the liatolitst third p e of default made by hin

i) A contract of guarantee requires the concurrg o z. the principal debtor,
creditor and the surety; whereas a contra he concurrence of only
persons, viz., the indemnifier and the inde

iii)  The promise of the indemnifier is to sa C fier from a contingent risk; whase
the surety undertakes to discharg rincipal debtor, which is not contingent,
IS subsisting .

iv) In a contract ofguarantee, dischargedabteaiving to the creditor, cj
proceed against the othe connected with contract guaranteed ex
through the medium of h nity, there isme contract, but in the c
of guarantee there are a heeact of indemnity is for the reimburseme
the loss, where a rantee ihésecurity of the creditor.

Chapter 11 Contract of Bailment & Pledge

In this Chapter, we are going to discuss followsegtions of the Indian Contract Act, 1872

»

>

Section 148 defines 'bailment’
Section 149 explains mode of delivery to the bailee
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»

»

>

Section 150 says that it is duty of the bailor to disclose tauh goods bailed
Section 151 says that bailee is bound to take care of the bHajleods

Section 152 prescribes when bailee is not liable for loss, efdailed goods
Section 153 prescribes condition when contract of bailment lmees voidable
Section 154 provides for the liability of bailee making unautised use of bailed goods

Sections 155-15%&xplain the effect of mixing bailed goods' with bladlee s goods in different
circumstances

Section 158 provides that bailor is required to pay necessargense itous bailee
Sections 159-16@rovides rules regarding restoration of goods, baile
Section 161 prescribes bailees responsibility when go

Section 162 says that death terminates a gratuitous bailm

Sections 163-164rovides that bailor is entitled to any p bailee from
bailed goods 230

Section 165 deals with the bailment by seve

Sections 166-16teals with the cases when bai iled goods

Sections 168-16%ontain rules with regard t
Section 170-171 prescribe when parti

goods
Section 172 defines F
Sections 173-176@leals wi : ties with respette pledged goods
Section 177 deals w i right to redeem
Sections 178-179

Sections 180- Its by bailer or bailee and apportiommef compensation from it

What is bailment?

A bail er Section 148, as anwddreby goods are delivered by one persd
anoth urpose on a contract thagtwals shall, when the purpose is accomplishe
return ise disposed of according todinections of the person delivering them. ]
person ers the goods is known as the dadnd the person to whom the goods
delivered | own as the 'bailee’

A bailment may be gratuitous or for reward.
-A person who has custody without possessiontsiailee.
-A constructive delivery may also amount to detiwfor bailment.
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The essentiel () Bailment is always based upon a contract. However,ay im somq
characteristics o cases be implied by law e.g. finder of goods.
bailment are : (i) Only for movable goods. It cannot be for either iovable property g

money.
(i) It requires temporary delivery of goods, actuat@nstructive.
(iv) In bailment, ownership is not transferred.

(v) Goods are delivered upon a condition that theytarbe returned i
specie on the accomplishment of the contract me and n
similar goods (the very goods in their origin returng
by the bailee or are otherwise toébe dis thg
directions of the bailor

Different forms of bailment

. Delivery of goods by one person to anothdretdneld for.
Goods given to a friend for his own use wit
Hiring of goods.

delivering goods for repair with or without

1
2
3
4. Delivering goods to a creditor to serve
5
6

Delivering goods for carriage.

ailee faulfsany, in the goods bailed of whi
which materially interfevigh use of thos

Duties

e goods are given to the bailee to be kepitiied or to be workg
on and the bailment is gratuitous, the bailortmeisnburse the baile
for the expenses incurred by hfor the purpose of the bailment ( S
158)

iii) If the bailor was to entitled to make the aént or to receive back t
goods or to give directions in respect of themgrtust compensation t
bailee for any loss which the bailee may sustaicoimsequence ther
(Section 164)

iv) The bailor mustompensate the bailee for the loss or damage
by the baileghat is in excess of the benefit received, wherédalen
the goods gratuitously and decides to terminatebtienent before t
expiry of the period of bailmeriSection 159)

v) Thebailor is bound to accept the goods when they aterned by the
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baileeafter the purpose is accomplished. If the bailds t® accept
back the goods, he shall be responsible for arsydoglamage to th

goods and shall also be responsible to the bafleeagssary expens
which the bailee might have incurred in keepinggbeds safely.

Rights

1. To enforce bailee's dutiessuch as righto claim compensation avl
damages

(i) for loss caused to the goods by the negligenceitédn
(i) for loss caused by an unauthorised use of the '

(i) arising out of mixing the goods of the bailor

2. To terminate the contract of bail
regard to the goods bailed, inc
bailment.

3. To demand back good# case of
can demand back the good If asy is suffered I
the bailee in this case then it ehieyhailor.

bailee's act inconsistemth conditions
idable at the optionhad bailor, if the baile
d to the goods bailed, isistent with th

bailment.

Duties

es and right of a bailee I

ot to make an unauthorised use of the goaded

i) Not to mix the goods bailed with his own goods heiit consent of th
bailor. If he does so and goods are separablelibgee is to bear th
expenses of separation otherwise he is to bedoskes.

iii) To return the goods bailechahe expiration of the period of bailm
or the accomplishment of the purpose of bailmemhavit any dema
being made.

iv)  To deliver to the bailor any increase or jgratcruing from the good

v) Not to do anything inconsistent with the cdimis of bailmen
(Section 153)
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Rights

1. To enforce bailor's dutiesand claim

i) Compensation for any loss arising from non disake of known defec
in the goods;

i) To claim indemnification for any loss or damage a result of defectiy
title of the bailor.

2. To deliver goods to one of several joint owners
3. Delivery of goods to bailor without title

4. Right of action against third partiesif a thir,
deprives bailee of the use or possession of t

wrongfull

5. Right of lien: Right to retain the go
those goods are paid.

spect o

Rig_]hts and duties of a find

Rights

d expensasgred by him t
true owner.

Il.If the owner refuse
he receives it.

en rawir the goods un

I1l.But he can

V.1 nounced by the owner sahght to clai

n sue for the reward.

V. goods but when real owner is notd@mu
ce, or if owner refuses &g fawful charge

n sale in the market if it normally dalthe market if

rticle is in anger of being perishetbsingthe greater pa|
its value; or

n the lawful charges of the finder amountvwto-thirds or more
e value of the article foun&ection 169)

c) owner does not found after reasonable search

Lien

Bailee's particular
lien

If he uses his skithnd labour to serve to bailor and bailor does
his remuneration he can retain the goods with #lso he can make a s
for his remuneration.

General lien

General lien is the right to retain the property asfother for a gene
balance of accou; but a particular lien is a right to retain imlyp for a
charge on account of labour employed or expensesred in improving th
property bailed.
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Bankers, factors, wharfingers etc. has the igeien.

General and particular both kind of liens camlaived of.

What is pledge?
&1 It is the bailment of goods as security for paynardebt or performance of a promise.
When goods have been pledged, the bailor is cdilegawner and bailee the pawnee.

(NN

In case of pledge no transfer of any rest in property takes place; but a special righgropert
is carved out in favour of the pledge, i.e. he hght to dispose of t rty in cert
circumstances.

Pawnee's rights a) Pawnee's right of retainer (Section
debt or the performance of the pro
interest on the debt and other expens

b) Pawnee's right of retention in r
174). Subject to contrary, p
goods to subsequent adyan

dvances (Sectig
t be entitled to retain t
he pawnee.

culréSection 175)

i.e. Expenses for ft s pledbgaho special righ
to retain the goo nses.“But he can take the actior]
such expe

d) Pa [ wnor makes default (Sextll76): The pawne
' the pawnor upon the delthe promise, any
as a collateral secunityhe nay sell thg
he pawnor a reasonablécaatf the salg
he alternatives not theuladive.

c) Pawnee's right to extrao

are less then the debt amount then pawmay make
balance if more then he will havedafund back the mone}.

right to redeem (Section 177)

ere is a time limit for the payment of the tl@md pawnor ma
efault,, he may redeem the goods pledged at abgeguent tim
before the goods are sold, but in that case, he¢ paysin addition, an
expenses occasioned by the default.

The period for a suit against a pwanee to recdwethings pledge
is 3 years from the date of pawnee's refusal teadafter demand (TH
Limitation Act-1963)

Pledge by mercantile agent (Section 178 & 178A)

&4 General pledge is made by the owners only. But amtile agent with the lawful possession
also pledge in ordinary course of business and thihauthority of the owners.

1 If he does so without authority and pawnee is awdéig he would not be allowed to plead th
the pawnor bad authority to pledge. A mercantileragrdinarily has the authority to sell or i
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goods or to raise money on the security of the good
B A pledge of the documents of title to goods amotmsiedge of goods.

&1 Even a pledge by a person in possession of goodsrum voidable contract will be val

provided the pawnee has acted in good faith andowitany knowledge of the defect in pawn
title.

Suit by bailees ovl If a third person wrongly deprive the bailee of the use osession of th
bailors against]] goods bailed, or does them any injury, the baikeentitle to use sud
wrong doers remedies as the; owner might have used in thechisgdfsno bailment ha

been made, and either the bailor or thédde may k& '
third party for such deprivation or injuf [ ¢
will be dealt as peiSection 181]betweg i

for a loarfior th

fulfillment of an obligation, whereas there is nel p e ofbailment. A bailme

for a purpose other than the above purposes.
2. As to right of sale.Pawnee has the right on def fFebdnas no right.

3. As to right of using the goodsn pledge t

he goods wimldailmen
normally there is no restriction on use of

Contract of Agency

re going to discuss followsegtions of the Indian Contract Act, 1872.

In this Cha

> Section 182 defines 'agent’ and principal’

> Sections 183-184 provide who may be a principal and an agent

> Section 185 says consideration is' not necessary for a contediegency
> Sections 186-189 deal with the agent's authority

> Sections 190-195 deal with the rules regarding 'sub-agent’



51

www.facebook.com/icainews

> Sections 196-200 deal with the rules regarding 'ratification’ of @obf an agent
donewithout authority

> Sections 201-210 deal with the rules regarding ‘'termination of aggnc

> Sections 211-221 deal with the agents duties to principal

> Section 222- 225 deal with the principal's duties to agent

> Sections 226-238 deal with the effect of agency on contracts wittdtpersons.

What is agency?

It is the relationship between two person where margon is employ
( known as Principal) to act on behalf of that &ieotwith the third perse

t) by ang

Salient featureq| (i) Basis: Agent can rendethe principal e to a third person. A pa
of agency does not therefore become an agent o pehuse he is named as
agent unless the above mentioned

(i) Consideration not necess consideratias not at al

necessary for its validity. [Se

(iif) Capacity to employ an ag rson who has contractual capaci
major and a person of ' fully empaind agent. (Section 183)

peson can become an agent irrespecti
whether he or not butragpewho is not of the age
majority and_¢ ot be agent sdoabe responsible to

ation of agency relationship I

(i) Agency b V gency may be express ( with spakenritten words) or implied
[ mstances of a case things spokenrittew or the ordinary cour

on 196] Wherea person acts for someone but without his knowlemigl
thority and the other person subsequently accepistifies the act agency
ification arises and ratifier is bound by thé @< if he had expressly authoris
e person to do the act on his behalf.

Rules regarding ratification

() Ratification must be by a person of whom the agemfesses to a
Ratification can't be done for any act for whicmy gorincipals is ng
permissible

(i) Ratification can be made only by a person who wa=xistencet the time
of the act which was subsequently sought to béedti

(i) A valid ratification relates back to the actualedaf the act ratified.
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(iv) Ratification may either be express of it may evenrplied in the condu
of the person on whose behalf the acts are (l®eetion 197)

(v) No valid ratification can be made by a person whksowledge of th
facts of the case is materially defect{@ection 198)

(vi) Ratification can not be done for a part of theikittis so done then it wi
amount the ratification for ful[Section 199]

(vii) One cannot ratify an act done without his authowtyich if done with
authority would have subjected a third person to erminated a
right or interest of a third pers¢B8ection 200)

(viii) An illegal act cannot be ratifiedAlso tificati ade 0
transaction which is void ab initio.

(ix) Where an act has to be performed withi i ication als

ageraxcessof his

(i)  Agency b)l
ostensible
authority:

the principal is bound or the'sadf his agent. Agency
ostensible authority ys.

or represents another to adtiobehalf, s
er that the relatipneh principal and age
topped fromidgryis agent’s authority a
ation to arthparty by proving that no su

must be made within that time limit.
(x) Ratification may be made of a by

authority.
The conduct of the principal ofor an inference that
authority has been conferre 0 e thno authority in fact w.
given. In such as situation ts is ostensible authority

thi
en a

thata rea
had been
getting hig

publicly to assume.

itation Where a married woman is cohabiting with her hudf
resumption of fact that she has authtoi pledge his credit fq

casion, he has made other person to believestiwdt acts are done wit

By Holding out: Principal is bound by the act of agent if on theli
h
thority. e1

(iv) Agency b
necessity

Under certain circostances, a person may be compelled to act asrd @agthe
other without requiring the consent of the printifa constitute a valid agen
of necessity, following condition must be satisfied

(a) There is no opportunity to communicate with hisnpipal within the timg
available.

(b) There should have been actual and definite comalerecessity for the age
to act promptly.
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(c) The agent should have acted bonafide and for thefib@f the principal.

(d) The agent should have adopted the most reasonabigractcable cours
under the circumstances, and

(e) The agent must have been in possession of the gbeldsging to hi
principal and which are the subject of contract.

(V) Actual | Actual authority results from a manifestation ohsent that he should repre
authority andj| or act for the principal made by the principal geat himself. It may be expr
apparent or implied

authority: e by t

fact
d by la

Apparent authority is where it results from a
principal to third parties. It involves the opt t
authority at all. Under this where a princip
representing, that another has authority, he t a third p
by the acts of that other person within th rson appears
have, though he had not given. Thi tionship betwe
principal and third party.

Extent of agent'sj| (i) In normal circumstances A
authority business has authority to do
usually done in the course

or the purpose of protectirsgpnincipall
a person of ordinarggarce, in his own cag
under si

Notice to i ion is obtaingag an agent or any notice
given to business of agenhwill be deemed to ha
been obt \I

g principal's businessAccording to the directions given
or in the absence of any suatections, according to the cust
in doing business of the same kihtha place where the ag
ch business. When agent acts otheiifMisgs incurred to be borne
if profit incurred to be given to priradip

Obligations cas
on agent: (Dutie
of an agent)

Requirement as to skill and diligencéle is required to conduct the busi
the agency with as much skill as is generallggessed by persons engag
imilar business, unless the principal has notitdis lack of skill. Agent i
always boundd act with reasonable diligence and such skill@apbssesses
to make compensation to his principal in respectiodéct consequences of
won neglect, want of skill or miscondu@&ection 212)

(iif) Agent's duty to accountTo render proper accowto his principal whenev
demanded by the latt€ection 213)

Payment of moneyto pay to principal all sums received on his act@8ection
218). Even in case of money received in illegal or vodtract.
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(iv) Duty to communicate In case of difficlty, an agent must use reason
diligence to establish contact with his princigalpbtain his instructiongSection
214)

Right of the i)  Right of lien on principal's propert{ection 221) If the amount duej
agent: himself for commission, dislisement and services has not been p

accounted for him.

i) It may be avoided by the express agreement this isgthere only whej
possession of the goods is lawfully acquired b

i)  Right to be indemnified against consequences ercise g

the authority conferred upon higSecti 22)

iii) Right to be indemnified against con
223)

iv)  Notwithstanding any express or i
cannot claim to be indemnified
he does but which is prohibi
(Section 224)

v) Compensation for inj

faith(Sec

regard, an age
sequences of an act wh
e penal t&wthe country

has to account for to
received by him as agent dlfte
due to himself frone principal o
ion and expenses etc.

vi) Right of retainer(S
principal the

vii) e agreed upon or the normal remuner
in the money received on atobsale et

is guilty of misconduct in thesibess of th

1)
2)

3)

4)

1) Where the contract expressly provides for thesqeal liability of the agent

i) When the agent signs a negotiable instrumeritisnown name without making it; clear that h
signing as agent.

When there is &

Whe authority for what he ha® donhe represents himself as having
auth [ does not have.

Whe entered inty B person apparently in the character of agentinbreality on hig
own nt, he is not entitled to require per@moe of it(Sec 236)

In circumstances given 8ec 230

iii) Where the agent worked for a foreign prindipa

iv) Where the agent acts for a principal who carbesued on account of higibg a foreigrl

Sovereign, Ambassador, etc.
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5) Where according to use of trade in certain kioidsusinesses, agents are personally liable.

6) Where the agent has himself an interest in thgestmatter of the agency. Interest not onl
remuneration busome special type of interest should be ther¢hdéncase of an agency coupled
such interest it can not be revoked even by themiitg or death of the principal.

Undisclosed principal: J

Where an agent, having authority to contract, métkesontact in his own nam ealing not
the name of his principal but also the fact thatréhis a principal, his princip
principal.’ In this case mutual rights and liai@lt of the parties are:

1. Agentis personally liable to third party.

2. If the third party comes to know the existencehaf principal befo
agent, he may sue either the principal or the gehbth.

ent agains

3. Third party is entitled to be placed in the samaagion &

ent had Imethe contractin
party. thus the third party is not put to any disatage b [

tervention;

4. If the principal discloses himself before the c
fulfil the contract, if the can show that had
the contract.

e third party may refus
ion, he would not enteredI

Principal's li
1. When agent act within the scope o

2. When the agent exceed
from the total act then upt

isliable but where that excess is separ
incipal is liable.

3. Principal is bound by no
and in the course of em
principal.

otice is given in the course of the busi
s rule will apply if agent is out to commét fraud on th

4. Liability of pring
belief in the ca
the liability of t

yppel. A principal isable where he has by words or conduct indu
that the act of #gent was within the scope of his authority.
S not based on aegl authority, but is by estoppel.

5. ation or fraud by an ageff acting within the scope of his actual
during the curse of the agengsiness irrespective of the fraud is commifjed
e principal or that of the age

6. Where ipal is unnamed.: When an agentadiss the existence of the principal but

not disclose the name of the principal. If howetler agent refuses to disclose the identity o
principal he will become personally liable on tlemtract.
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Termination of agent's authority
a) Revocation of authority by the principal
b) Renunciation of agency by the agent.
c) Completion of the business of agency.
d) Death or insanity of either party, e.g., the pqatior the agent.
e) Insolvency of the principal.

(1) In case of an express agreement for fix term agd
compensation to the agent for any ear 'r revon

Certain other sufficient cause(Sec 205) But if co

gggﬁ:}pées with agency pefore the expiry of the stipulate
Termination the principal.
(i) Reasonable notice must be given grwise the damaI
thereby resultig to the agency ade good by the prin
(Sec206).This is equally applica t nt if he desito renoung
the agency.

(i)  Revocation and renu ess or nemyniplied in thg
conduct of the princip pec tion 207)

Termination of g regards thetatpe effect before

(iv)
8)

(V) artie pination of agenttharity does not take effe

eation of agency.

(ii)

t has incurred personal liability: Principahnot revoke the agency so ajf

(i) Where

agent has partly exercised the authority:

Sub-agent

A ‘sub-agent’ is a person employed, land acting under the control of the original d@gerthe
business of the agency (Sec. 19). This means the iagent of the original agent. The relation
sub-agent to the original agent is, as betweengbbkms, that of the agent and principal.

Exception Sec. 190 provides that an agent may appoint sagabt and delegate the wor
him if-
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(a) there is a custom of trade to that effect, or
(b) the nature of work is such that a sub-agent isssz®.

(c) Where the principal is aware of the intention af tigent to appoint a sagent but does n
object to it.

(d) Where the act to be done is purely ministerialinedvlving confidence or use of discretion.

(e) Where power of the agent to delegate can be irfdroen the conduct of both the principal 3
the agent.

() Where the principal permits appointment of a suenag_]

Where a sub}| (a) The principal is bound by the acts of the
agent properl agent originally appointed by the principa
appointed.

Where a sub
agent is noflagent is responsible for the acts of
properly parties. The principal, in such case
appointed. of the sub-agent, nor is the suk

If an agent has an exp
the business of the agency,
named person is not a sub-a
agency as has been entrust

e another person to act for the princip
n accordingly. In the circumstances, sy
ncipal for such part of the business of

a man of ordinary prudence se in hia oase; and if hdoes this, he is not respons

In selecting such agent for n ageiound to exercise the same amount of dilig
ibl
the principal for the 631

the aimnselected.




