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THE PAYMENT OF GRATUITY ACT, 1972

1. What isGratuity?

Gratuity is a reward to an employee for his longl ameritorious service with his present employerisljust like other
retirement benefits like provident Fund, Pensian gttended to help the worker after his retirenfemtn service either due
to superannuation or some physical disability.

The payment of Gratuity act, 1972 was passed bijaRant in August 1972 and came into force off $&ptember 1972. It
is progressive social security measure and waggdes

1. Ensure the uniform pattern of payment of Gratuityndustrial workers throughout the country, and

2. Avoid different treatment to industrial workers aggd in establishment having their branches anteplaf business
throughout the county in different states and uriderservice conditions the employees are liableettransferred from

one state to another.
2. What isthe scope of payment of Gratuity Act 1972?

The payment of Gratuity Act 1972 extends to th@letof India. But in so far as i
not extend to the State of Jammu and Kashmir.J62).

orts, it shall

The Act Appliesto the persons employed in the following estal

1. Every factory, mine, oilfield, plantation, port arallway company;
orce in relation $hops and
, on any day efpteceding

2. Every shop and establishment within the meaningrof law for
establishment in a state, in which ten or more essare
twelve months;

3. Such other establishments or class of establistane ernment may by notificatspecify in this

behalf and in which ten preceding twelve mothsc.[4€3

The payment of Gratuity (second Amen ub-section 3A to sec. 1 thatigesvthat a

shop or establishment to which notwi oyees in the establishment Edlsw 10. The

Government intends by this ame pyers to artificially reduce the ivem of

1.
2 ntral Gowent or a State Government and are governed bytéey Act or
ny establishemrered by this Act from provisions of the Adt,its
iormyefits not less favourable than the benefitsigeal/in the Act
3.

Government [sec 2(a)]: In relation to any of the following establishmergppropriate
means the Central Government

An establishment belonging to, or under the cordfahe Central Government.
ii. An establishment, having branches in more thanStates
iii. An establishment of a factory, belonging to, oremithe control of the Central Government
iv. An Establishment of a major port, mine, oilfield,Railway Company.

In any other case, ‘Appropriate Government’ me&esState Government.

b. Continuous Service: According to Section 2-A an employee shall be saide in continuous service for a
period, if he has, for the period been in uninteted service, including service which may be intpted
on account of (a) sickness, (b), accident (c) lddy@bsence from duty without leave (not beingbsence
in respective of which, an order treating the abseas break in service has been passed in accerdaitic
the standing order, rules or regulations, govertiggemployees of the establishment), (e) layffistike,
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or (g) lockout or (h) cessation of work not dueatty fault of the employee whether such unintermimie
interrupted service was rendered by an employeerbeir after the enactment of the Amendment Act
1984.

c. Deemed Continuous Service: Where an employee (not being an employee in sehsstablishment) is
not in a continuous services for a period of onaryhe shall be deemed to be in a continuous s=feica
period of one year under the employer, if the elygdoduring the period of 12 Calendar moths preggdin
the date with reference to which the calculatiorgiatuity is to be made, has actually worked urter
employer for not less than —

i. 190 days in the case, an employee is employed miree below the ground level or in an
establishment which works for less than 6 daysweak; and

ii. 240 days, in any other case.

For determining the service for a period of sixnths, for the payment
employee should have actually worked should bethalihumber of days
for a period of one year, (i.e. 95 days or 120 dagpecti

umber of déye
ntinueusice

In the case of a seasonal establishment, if thed ot inticmous
service for a period of 12 months or 6 months, Hal e i ce, ifde dctually
worked for not less than seventy-five per centhef humbe i stablishment hamlihe
been in operation during such period. [sec. 2A(3)]

d. Wageqsec. 2(9)]:
Wages means all emoluments which are e e on duty or on leave in accordancén wit
the terms and cash. It includes dearness al ' clude any bonus, commission skaent

e. Employee[Sec. 2 (e)]
Employee means any perso wages in any establishment, factoiye,
oilfield, plantation, port, R oyed to do skilled, unskilled, sekilled,
manual, supervisory, technic mployment may be expressed or éa@ind
whether or not su i

The term ‘e include, agh person who holds a post under the Central

and is governeahigyother act or by any rules providing for paymefn

, mindfjedd, plantation, port, railway company or shop

trol of the Centrav&mment or a State Government, employer means a
inted by an appropriate €Buwent for the supervision and control of
s. Where to such person or authority has be appointed, employer means the head of the
of the Department concerned;

elonging to or under the control of any local auity, employer means the person appointed by such
authority for the supervision and control of emmey or where no such person has been so appointed,
the chief executive officer of the local authority.

* In any other case ‘employer’ means the person whbe authority that has the ultimate control over
the affairs of any of the above establishment. Whbe said affairs have been entrusted to any other
person, employer means such other person whetlied Ga manager, managing director or by any
other name.

4. What arethe circumstancesin which gratuity becomes payableto an employee under the Act?

Section 4 of the act explains the circumstanceghich gratuity becomes payable to an employee.
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Continuous Service of Five years. An employee haigle to claim gratuity from his employer on therrination of his
employment. Provided that he has rendered contseervice with his present employer for not lessitfive years —

(a) On his superannuation
(b) On his retirement or resignation
(c) On his death or disablement due to accident oadesdIn this case continuous service of 5 yeanstigpplicable)

Disablement means such disablement as incapac#atemployee for the work which he was capableedfopming before
the accident or disease resulting in such disabieéniExplanation to 4(1)]. If a disabled employseeimployed after his
disablement on reduced wages, his wages, fir thpoge of calculating gratuity payable to him on téemination of his
employment, for the period preceding his disablemsiall be taken to be the wages received by hirmguhat period and
for the period subsequent to his disablement, flgathken to be the wages as so reduced,[sec. 4(4)]

5. Towhom isgratuity payable?

Situation

1. Normal case Payable to employ
2. In case of death

(i) Nomination has been done

(i) Nomination has not been done

(iil) When nominee(s) or legal heir(s) is minor shall be deposited with the
all invest the same fthe
h minor in such bank or other finahci

ay be prescribed, until such miaibains

6. How istheamount of gratuity computed?

Rate of Gratuity: The amount of gratuity e rate of 15 days’ wages for each coraglet

ent: In the case of employees employed in seasonablsstaent,
tiatuity payable to him shall be at the rate afays wages for each

(5)]: An employee may sometimes be entitled to receéteebof gratuity under any award
the employer. In sadase, noting in Sec. 4 shall affect the righthefemployee to receive
better terms.

7. When does an employee forfeit theright of Gratuity?

According to section 4(b) (a) Where the services of an employee have been tetedirfar any act, willful omission or
negligence causing any damage or loss to or déisinuaf property belonging to the employer, thetgity of the employee

shall be forfeited to the extent of such damag®ss caused to the employer, or (b) Where the ceswdf an employee have
been terminated for

(i) His riotous or disorderly conduct or any other@fctiolence on his part;
(i) Any act which constitutes an offence involving mdtapitude, in the course of his employment.

8. Can gratuity to an employee under the act be attached in execution of a decree?
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The act protects the amount of gratuity payablart@mployee from attachment. According to sec.dgratuity under this
act to an employee, employed in any establishmfactpry, mine, oilfield, plantation, port, Railwasompany or shop,
exempted under section 5, shall be liable to atteseti in execution of any decree of any civil, rexef criminal court.

9. What aretherulesrelating to nomination by an employee under the Payment of Gratuity, 19727

1. Nomination to be made with a fixed Time [sec. 6(1)] and rule 6(1): Each employee who has completed one year of
service is authorized to make a nomination witlrdays from the date of completion of one yeariserv

2. Distribution of Gratuity [sec. 6(2)]: An employee may nominate one or more persons @sh®minees. The employee
in his nomination shall distribute the amount adtgity payable to him under the act, amongst moae bne nominee.

3. Nomination in favour of Family [sec. 6(3)]; if an employee has a family at the time of makingaamination, the
nomination shall be made only in favour of one @renmembers of the family and the nomination alyeawhde in
favour of any other person (who is not a membéheffamily) shall be void.

But, if at the time of making nomination, the empe has no family, the nomi de woda of any
person or persons. If the employee subsequenthyis a family, the nominati ome invalid
and the employee shall make, within ninety daymfthe date of iri ur of one
or more members of his family.

4. Modification of Nomination: An employee can modify a nom
written notice to his employer, of his intentiondo so.

time by giving a

the interest of the nominee
in respesiai interest.

5. Death of nominee: In case of the death of the nominee be
shall revert to the employee. The employee, in fades

jon or alteratidnnomination, as the case

custody. The nomination Sleakffective

6. Safe-custody of Nomination [sec. 6(7)]: Every noming
may be, shall be sent by the employee who shalb k

10. What aretherulesasto the deter mination the payment of Gratuity Act, 1972?

An employee who is eligible for payme on authorized by himriting , to act on his
behalf, shall apply to the employer fo in thi om the date the &ty becomes payable.
But where the date of superannuation is y to the employer beforeld@s from the date

The appl ent of Grat ea the expiry of the specified time limit shale kentertained by the
ces sufficient cdosehe delay.

Determinal e amount of Gratuity as soon as it becomes payabhll be determined by the employer
s of the act. The empisfwll give a notice in writing to the person thomn the Gratuity is
payable (i.e. employee, nominee or heir of the eyg®#). Notice shall also be given to the contrgllauthority specifying
the amount of gratuity so determined to be payablés exercise is to be done by the employer ieeipe of the fact
whether an application for the payment of Grathig been made or not by the person concerned.

11. What aretherulesasthe payment of Gratuity under the Act?

Payment of Gratuity: The employer shall arrange for the payment ofuitytwithin 30 days from the date it becomes
payable, to the person to whom it is payable.

Payment of Interest [sec. 7(3A)]: If the amount of Gratuity payable by the emploigenot paid within 30 days, the amount
shall pay simple interest at such rate not excegttia rate notified by the central government fitoimre to time for payment
of long term deposits.

The interest shall be payable from the date on hv@icatuity is payable and to the date, it is atyyazéid.
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If there is a delay in paying the amount of thet@Gity payable due to fault on the past activitytted employee, no
interest shall be payable provided the employermidgined permission from the controlling autharity
Payment of Gratuity in case of Dispute [sec. 7(4)]: If there is any dispute as to (a) the amount aft@ty payable to the
employee. (b) the admissibly of any claim of, oréhation to, an employee for the payment of Gigtar (c) the person
entitled to receive the amount of Gratuity, the Eyer shall deposit the amount of Gratuity as hmigglto be payable, with
the controlling authority.

Where there is dispute with regard to any mattenatters specified above, the employer or the eyga or any other
person raising the dispute can make an applicaidime controlling authority for deciding the dispu[sec. 7(4)(b)]

The controlling authority, on making an applicatishall after due inquiry and after giving thetgr to the dispute a
reasonable opportunity of being heard determinerthtter or matters in dispute. If as a result @hsenquiry, it is found that
any amount is payable to the employee, the coitgofiuthority shall direct the employer to.p achount or as the case
may be, such amount as reduced by the amount degegth the controlling authority b

after deposit is made by the employer, the conmtigplhuthority shall
(a) To the employee if application is made by the eygdo
(b) To the nominee, guardian of the nominee, the liktine applicant

If the controlling authority is satisfiedetfe is no dispute as to the.ri the amount of the gratuity.

Thus, the controlling authority shall decide thespdlit f Gratuity andllsimake the

arrangement for its payment to the applicant.
12. What aretherulesrelating recovery of gratuity under

s not paid within ghescribed time, by the
employer to the person entitled thereto, the to whom the gratuity isabplke shall make an
the applicatiom fbe purpose, shall issue a

thority is appointed, by the aggiate authority. The appropriate
be controlling authorities may be appointeddifferent areas.

the gratuity, the controlling authority, on apptioa from the person raising the dispute, shallidkedhe dispute
[sec. 7(4)]

2. Power to conduct an inquiry: In deciding the dispute, it can conduct an enghirygiving the parties to the dispute, an
opportunity of being heard. The controlling authpffor the purpose of conducting enquiry as to eratgiven above,
shah have the same powers as are vested in a watilg,trying a suit under the code of Civil Proaeel 1908. It shall
have the following powers in this regard namely —

a. Enforcing the attendance of any person or examihingon oath;
b. Requiring the discovery and production of documents

c. Receiving evidence on affidavits; and
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d. The inquiry shall be a judicial proceeding withietmeaning of sec. 193 and 228 and for the secofl8ite
IPC.

3. Power to Direct the Employer: In deciding the dispute, if the controlling authgriinds that any amount is payable to
the employee by the employer it can direct the eygalto pay the amount of gratuity to the empldgec. 7(4)(a) to the
employee.

4. Power to issue Certificate for Recovery: If the employer does not pay the amount of gratpiéyable within the
prescribed time, to the person entitled theretall shake an application to the controlling authpaind the controlling

authority shall issue a certificate mentioning dneount due to the collector recovery. [sec. 8]

14. What are the rules regarding appointment of Inspector under the payment of Gratuity Act, 1972 and what are
their powers?

The payment of gratuity (amendment) Act, 1984 hdded two new sections i.e. 7-A to _the inal Aekling with the

appointment of Inspector for the purpose of the sl their powers.

Appointment of Inspectors [sec. 7-A]: the appropriate Government may, by notific
deems fit, for the purpose of the Act. The appreriGovernment m
the authority of an inspector so appointed shakmrc Where two
also define by such order, the distribution or @kion of work to b
appointed under the Act shall be deemed to be Bcpsdyvant, within the

nspectors as it
as to which
e area, it may
Boery inspector

Powers of Inspectors: Subject to any rules made by the appr
purpose of ascertain whether any of the provisafrte Act o
have been complied with, exercise all or any ofgbeers gi

ct, an Inspector may, for the
xefops granted there under,

1. Require an employer to furnish to furnish any infatio necessary.

2. Enter and inspect at all reasonable hours,
public authority, as he think fits, any pre
and other establishment to which thi
documents required to be kept or
relation to the employment of any p
any register record or noti i

n service of the Goventnor local or any
ield, plantation, porailway company, shop
ining any register, recoraaiice or other
e under, or otherwise &epexhibited in
employees. He may requieegroduction of

purpose mentioned above, the employer ofpengon whom
0, hestiffisient cause to believe is an employee empldiierein.

4, istecord, notice or other relevant documents, wherdds reason to
ennttted by the employer, search or seizure under Alait, as they

alsinks fit, any register, notice, document asbnsiders relevant in

5. cribegl pArson required by an inspector to produce agister, record,

s or to give any inforomatihe shall be legally bound to do so within theaming of sec. 175
enal Code. The provisionthefcode of Criminal Procedure so far as may laél apply to any

search and ade under the authority ofeamiassued under the sec. 94 of that code.

15. What arethe provisionsrelating to penalties?
Penalties[sec. 9 to 12]: the following Act committed by any person shalldeemed to be an offence under the Act and such
person shall be punishable with imprisonment cg for both as specified in the act —

Q) False Statement or False Representation. If any person knowingly makes or causes to be nwmue false
statement or false representation for the purpésvaiding any payment to be made by him underAbeor
enabling any other person to avoiding such payntenshall be punishable with imprisonment for antevhich
may extend to six months or with fine which extémden thousand rupees or with both.

(i)  For Contravention of the act. An employer who contravenes or makes default imglging with, any of the
provisions of the Act, or rules or order made theader shall be punishable with imprisonment foerant which
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shall not be less than three months but which mégnel to one year, or with fine which shall notlegs than Rs.
10,000 but which may extend to Rs. 20,000 or wiithb
If the offence relates to non-payment of gratuibg employer shall be punishable with imprisonnfenta term which
shall not be less than six months but which magrkto two years. But if the court trying the offenfor reason to be
recorded in writing, is of the opinion that lesserm of imprisonment or the imposition of fine wduineet the
requirement of justice the court may reduce thagtument.
16. What arethe provisions of the Payment of Gratuity Act, 1972 relating to the appeal ?
Appeal [Sec. 7(7) and (8)]: Any person aggrieved by an order of the controllghority may, within 60 days from the date
of the receipt of the order, prefer an appeal éoappropriate Government or such other authoritymwag be specified in this
behalf by the Appropriate Government. Such othehaity may be referred to as appellate authorltge appropriate
Government or the appellate authority may, if gasisfied that the aggrieved party has been.pteddry sufficient cause for

payable to an employee with the controlling autiyosis required t i mwith the appellate
authority.

The appropriate Government or the appellant aitjhaxs the case ivi e partiethappeal an
opportunity of being heard confirm, modify or resethe decision o

er gratuity is payable teemployee for the
anner in which Gratuity idccdated for

1. Examining the provisions of the payment of gratuitt
periods when he does not actually work in the amg
regular employees.

Ans.: Gratuity is payable to an employee eve e following cases:

1. Lay off under the industrial Disp

2. Leave with full wages.

3. Maternity leave for female employ

4. Absence due to te

Quantum of Gratuity i n the lastvth wages/every completed year of service sulbpeatmaximum

icuous in new company. After serving for oneryganet with an
apfaigke new company for the payment of Gratuitye Tompany
hageseonly for a year in the company. Examine thkditg of the

Ans: Acco A(1), an employee skaild to be in continuous service for a period ifhlas. For that period,
been in uninte vice, leave, absence ftoty without leave, lay-off, strike or a lock out cessation of work not
due to any fault of the employee, whether such teniapted or interrupted service was rendered befor after the
commencement of this Act.

According to section 2A(2) where an employee (m&ihg an employee employed in a seasonal estatdisfiris not in
continuous service within the meaning of clause fdr) any period of one year or a six months, haldie deemed to be in
continuous service under the employer.

Therefore, as per the provisions of the paymer@maituity Act, 1972, the refusal of the directort to pay gratuity is
not valid because E met with an accident and begaenmanently disabled and as per the provisionseof 2A(1), an
employee shall said to be in continuous servicguding service which may be interrupted on accaiirsickness, accident,
leave, absence from duty without leave, lay-ofiketor a lock out or cessation of work not duay fault of the employee.

BEST OF LUCK
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