THE PAYMENT OF BONUS ACT, 1965
We will Study,
· Applicability
· Computation of Bonus
· Rights and duties of employee and employer

Applicability	•	To every factory, Business organization, establishment
(Sec. 1)	•	With more than 20 employees, employed on any working day of A.Y.
·  (
Establishment includes branches, departments and undertaking, except those whose books are maintained separately.
) (
Once Applicable 
          Applicable Forever
)With employee between 10 to 19 (By passing a notification in official gazette by Appropriate Government, giving a 2 months prior notice to establishment)



      Corporate – year ending on closing         
		 date of books
Meanings 	[Sec. 2(1)] Accounting year 	      Company  – Period of P & L 
						      
						      Any other – 1st April to 31st march
  or year ending on closing 	              
  date of books
	[Sec. 2(13)] Employee		ANY Person (except apprentice)
						doing any job, and getting salary/wage 
						less than Rs. 10,000 per month.
 (
Any means any
, whether retrenched, temporary etc 
only apprentice
 is excluded 
excluded
) 
)						 

	
	[Sec. 2(14)] Employer		Owner or person who manages the 
						 affair of establishment.
	
	[Sec. 2(21)] Salary		remuneration + DA + Food allowances + 
						cash payments (Nothing else)

Eligibility	Employee Working days ≥ 30 days during A.Y.
(Sec 8)

Disqualification		Employee has been dismissed from service for (any of the following)
(Sec 9)		• Fraud, 
[bookmark: _GoBack]• Riotous or violent behavior while on the premises of establishment.
• Theft misappropriation or sabotage of any property of establishment. 
 (
Disqualified u/s 9 
for any year 
will not receive
 any
 bonus for any year 
)

COMPUTATION AND PAYMENT OF MINIMUM BONUS [Sec. 10,11,12,13,14,15,17,18,19]
 (
Whichever is higher
)
				        Age ≥ 15 yrs – Rs. 100 or 8.33% of salary or wages
Minimum Amount		Employee age 
(Sec 10)				        Age < 15 yrs – Rs. 60 or 8.33% of salary or wages
 (
Minimum bonus is must whether employer has allocable surplus or not
)


Maximum Amount		• if Allocable Surplus exceeds amt of minimum bonus then
 (
Whichever is lower
)(Sec 11)				® bonus = proportionate to wages or salary 
					® 20% of wages or salary 
				• If Allocable Surplus exceeds 20% of wages or salary then
					® Excess amt is carried forward as per Sec. 15

Ceiling on salary or wages	        	Lower of two
(Sec 12)				         • Actual Salary or wages
					         • Rs. 3500 per month

Proportionate reduction		if employee has not worked on all working days in AY minimum (sec 13) 				bonus shall be reduced proportionately.

Computation of working days 	    the days on which employee is on leave (any kind) with salary (Sec 14)				    or wages will be deemed as working days

			      Allocable Surplus > Max Bonus • Excess amt carried Forward
Set off and Set on 					         • for being set on in 4 succeeding AY
(Sec 15)		      Allocable Surplus < Min Bonus  • Deficiency Carried Forward
							         • for being set off in 4 succeeding AY

				 Adjustment of amt paid as 	• Customary Bonus (puja, diwali etc.)
Deduction from Bonus	(Sec. 17)		              • Interim Bonus 
				 Deduction of loss caused due to • Financial loss caused by Employee &
				(Sec. 18)			      • Employee found guilty of misconduct 

Time Limit for Payment 	        • within 1 month of award becoming enforceable (in case of dispute)
(Sec. 19)			        • extension of 8 months from end of AY with permission of AG
					Procedure  	   Application by employer to AG
							   Stating reason of grant of extension
							   Total period including extension ≤ 2 yrs	

Provision Applicable to New Establishments	    first 5 yrs – Sec 15 Not applicable
(Sec. 16)						    6th year – excess/deficiency of 5 & 6 yr C/f
							    7th year – excess/deficiency of 5,6 & 7 yr C/f	
							    8th year – Sec 15 applicable here onward

Recovery of Bonus due from employer	        App. by - Employee, Legal heir, Authorised person
(Sec. 21)					        App. To – Appropriate Government (AG)
						        Time Limit – Within 1 year of bonus become payable
							 (May be extended by AG if sufficient cause given)
					       After satisfaction AG Issues Certificate of Recovery and 
Delegates the power u/s 21 to a collector who shall proceed to recover the amt in the same manner as arrears of land revenue

In Case of Dispute 		Relating to – Payment of Bonus or applicability of act
				Filed with – any court, Tribunal or Arbitrator
				It is Presumed that – Particulars contained in books of Account, B/S and								P&L A/c of employer duly audited, are accurate.
Table showing whose and what books should be audited and by whom. Under what section.
	S. No.
	Meaning of Employer
	Section
	Nature of Books
	Audited by

	1.
	A Company
	Sec. 24
	B/S and P&L A/c
	Auditor qualified u/s 226 

	2.
	A Corporation
	Sec. 24
	B/S and P&L A/c
	CAG

	3.
	A Banking Company
	Sec. 25
	Books of Accounts 
	Chartered Accountant

	4.
	Other than Company or Corporation
	Sec. 26
	Books of Accounts 
	Auditor qualified u/s 226


 (
If Employer fails to get his accounts audited then 
Authority may get the account audited and remuneration + expenses to auditor will be paid by employer
)




Inspectors 	 Purpose of Appointment – To ascertain whether provison of act have been complied 
(Sec. 27)        	        Appointed by – AG (No. required & limits of exercising jurisdiction is also defined) 
		        Power of Inspector – • Collect Information
		        • Enter into establishment
		        • Examine employer, his agents or servants
		      			       • Make copies of or take extracts from any book. 
        • Exercise other powers as prescribed [Sec. 27 (2)]	

Non Applicabilty of the act 		Employees of 		1. Insurance and Banking Companies
(Sec. 32)							2. Seamen, CG, SG or a Local authority
 (
Employees of contractors of building operations have been deleted vide payment of Bonus (amendment) ordinance, 2007, w.e.f. 01.04.2006
)								3. Educational Institutes
								4. Indian Red Cross Society, NPO’s
								5. Financial Institutes notified in off. Gazette
Exemption from Act 		Granted by – AG
(Sec. 36)			On Grounds of – Financial Position
				Order of Exemption – Shall be published as notification in Official Gazette
				Contents of Order – Conditions and Period of Exemption

Payment of Bonus Linked with Production and Productivity	(Sec. 31A)
Agreement or settlement between employers and employee that bonus shall
• be Paid annually
• be linked with production and productivity
•be in lieu of bonus based on profit
• Not exceed 20% of salary or wages earned in relevant AY
	Sec. 31A overrides the entire Act 
 (
Any Agreement or settlement 
depriving an employee of his right to minimum bonus
 shall be 
null and void
.
 i.e. every employee 
has
 a right to receive minimum bonus
 
even if
 bonus calculated as per provision is less the minimum bonus.
)



Estabilishment in Public Sector 	      Meaning – 1. Government company
					    [Sec. 2(16)]	2. A corporation with 40% or more capital held by							    	    or owned by CG, SG, RBI 
					      Applicability – Generaly not applied but will apply if
   (Sec. 20)              It sell good or render service in competition of private sector and income form such sale is 20% or more than its gross total income.  

5 MININUTES QUICK REVISION
		      Applicable to – Every Factory (20 workers), 10 to 19 (by Notification in OG)
Bonus Act 
		      Not applicable to – Company Controlled by CG, SG 
					      Banking, Insurance and financial Institutions

Every Employee      Have right to get Min. Bonus (100/60 or 8.33%)  	    Max. (20% of salary)
						(Salary = lower of actual or Rs 3500) 
Who have worked for 30 days or more	Not Disqualified u/s 9       and Salary < Rs. 10,000	 
(Excess/deficient allocable surplus can be carried forward)

Employer shall        recover financial loss or adjust other bonus       make payment within 8 month 
							 	                      (Within 1 month in case of dispute)
Extension in payment        Approval by AG	       Max extension 2 yrs (including 8 months)

Recovery & Dispute       By AG, Court, Tribunal, Arbitrator        Appointment of Inspector/ Collector

Audited Books presented before Court will be presumed Accurate and will not be questioned


Case Studies

Q.No.1. An employer had been paying to his employees every year at the time of Deepawali one month’s basic wages as Deepawali Bonus for the last 10 years, in addition to the bonus payable under the Payment of Bonus Act. The bonus had been paid even in those years when there were losses. The employer now wants to adjust Deepawali Bonus paid by him for the current accounting year against the bonus payable by him under the Act, for the current accounting year. State whether it is possible for the employer to make the above adjustments.
Sol.: According to Sec.17 of the Payment of Bonus Act, if the employer has paid in any accounting year, Deepawali, Puja or any customary bonus to his employees, the employer is within his rights to deduct the amount of bonus so paid from the amount of bonus payable by him under the Act in respect of that accounting year. Thus, the employer can deduct/adjust the Deepawali bonus already paid against the bonus payable under the Act and the employees shall be entitled to receive only the balance.

Q.No.2. A person has worked only for 35 days in an accounting year. Is he eligible or entitled to be paid bonus by his employer for that year?
Sol.: The employee in the given case has not worked for all working days in an accounting year. Sec.13 provides for proportionate reduction of bonus in such cases. The employees shall hence be entitled to bonus for 35 working days only as a ratio of the bonus payable for the total working days.

Q.No.3. X, a temporary employee drawing a salary of Rs.3,000 per month, in an establishment to which the Payment of Bonus Act, applies was prevented by the employers from working in the establishment for two months during the financial year 2001-2002, pending certain inquiry. Since there were no adverse findings ‘X’ was re-instated in service. Later, when the bonus was paid to other employees, the employers refuse to pay bonus to ‘X’, even though he has worked for the remaining ten months in the year. Examine the validity of employer’s refusal?
Sol.: The employee in the given case has not worked for all working days in an accounting year. Sec.13 provides for proportionate reduction of bonus in such cases. (Sec.13) But Sec.13 does not cover a case where an employee was prevented from working by reason of an illegal order of termination. Thus based on the above, the refusal by the employers to pay bonus to X is not valid and he (X) is entitled to get bonus.

Q.No.4. A Company in a particular accounting year suffered losses and hence was not able to pay even the minimum bonus to its workmen. State in this connection, whether the minimum bonus is payable irrespective of losses and any circumstances that the Company may get exemption under the Payment of Bonus Act, 1965.
Sol.: As per the act, minimum bonus is payable whether or not the employer has any allocable surplus in the accounting year i.e. even if the employer suffers losses during the accounting year he is bound to pay this. However, exemption can be granted by the central government - Write Sec.36.

Q.No.5. In an accounting year, a company to which the payment of Bonus Act, applies, suffered heavy losses. The Board of Directors of the said company decided not to give bonus to the employees. The employees of the company move to the Court for relief. Decide in the light of the provisions of the said Act whether the employees will get relief?
Sol.: As per the act, minimum bonus is payable whether or not the employer has any allocable surplus in the accounting year i.e. even if the employer suffers losses during the accounting year he is bound to pay this (Sec.10). Applying the provisions of as contained in Section 10 the employees shall succeed and they are entitled to be paid minimum bonus at rate 8.33% of the salary or wage earn during the accounting year or Rs. 100 (Rs. 60 in case of employees below 15 Years of age), whichever is higher.

Q.No.6. Mr. Sharma is a supervisor in a factory drawing a salary of Rs.3,500 per month. In a particular accounting year he was on one month leave with salary. His employer declared minimum bonus as per the Payment of Bonus Act, to all eligible employees. State in this connection:
a. What shall be the salary that shall be taken into account for the purpose of calculating bonus payable to him?
b. What shall be the total bonus payable to him in that accounting year?
c. What would be your answer if the company suffers losses in that accounting year?
d. Is bonus payable to him if he was illegally terminated?
Sol.:
a. Where the salary or wage of an employee exceeds Rs.2,500 per month, the bonus payable to such employee shall be calculated as if his salary or wages were Rs.2,500 per month. In the instant case, Mr. Sharma is drawing a salary of Rs.3,500 per month. For the purpose of bonus his salary shall be taken at Rs.2,500 per month.
b. The total bonus payable to him in that accounting year shall be Rs.2,500 X 12 X 8.33%. For the purpose of calculating the total working days, leave with salary or wages shall be deemed to the working days of an employee. (Sec.14)
c. Even if the company suffers losses, the employer has to pay the minimum bonus. 
d. Where an employee was prevented from working by reason of an illegal order of termination, Sec.13 and 14 do not apply.

Q.No.7. A Company could not pay bonus to its employees even after the expiry of six months from the close of its accounting year. Can the employees sue the employer for this reason?
Sol.: All amounts payable to an employee by way of bonus shall be paid in cash by his employer, within a period of 8 months from the close of the accounting year. This period of 8 months may be extended upto a maximum of 2 years by the appropriate government, on an application being made by the employer. Since the periods of 8 months have not expired, employees cannot sue the employer.

Q.No.8. An employee drawing a salary of Rs. 5,000 per month is entitled to Bonus. True/false.
Sol.: False. As per the Payment of Bonus Act, 1956, an employee employed on a salary or wage not exceeding Rs. 3,500 per month is entitled to Bonus.

Q.No.9. S joins as a worker with Gokale Sugar Factory on 2nd February, 04. Will he be eligible for Bonus for the financial year 2003- 04?
Sol.: Sec.8 of the Payment of Bonus Act provides that an employee is entitled to bonus if he has worked in the establishment for not less than 30 days. Since S has worked for more than 30 days in the accounting year, he would be eligible for Bonus for 2003-04.

Q.No.10. T Ltd. Carried on three business ventures viz., manufacturing sugar, cement and heavy engineering machinery, locating them in three different places in North India. They employed workmen on different terms in the different units. One of these units was financially feeling ill. The workers of this unit demanded bonus on the basis of treating these three units as one composite establishment. Can the workmen succeed in getting bonus?
Sol.: The payment of bonus act provides that, where an establishment consists of different departments or has branches, all such departments or branches shall be treated as part of the same establishment. Therefore the workmen succeed in getting bonus.

Q.No.11. State whether an employee is eligible for payment of bonus for the following period -
a) An employee laid off under an agreement.
b) An employee on casual leave for 5 days in a year.
c) A woman employee on maternity leave.
d) An employee absent due to temporary disablement.
e) An employee prevented from working by reason of legal order of termination.
Sol.: The eligibility of the following categories of employees to bonus are discussed below
a) An employee laid off under agreement - Eligible for bonus for the period of so laid off (Sec.14)
b) An employee on casual leave - Eligible for bonus for the period of such leaves (Sec.14) as casual leaves are generally leave with salary.
c) Woman employee on Maternity Leave - Eligible if she has been on leave with salary wages. If she has been absent i.e. with salary /wages, she is not eligible for that period of absence.
d) An employee absent due to temporary disablement eligible only if the temporary disablement is caused by accident arising out of and in course of employment
e) An employee prevented to work by order of legal termination is eligible for bonus for that period.

Q.No.12. In an accounting year, A company to which the Payment of Bonus Act, 1965 applies, suffered heavy loss. The B.O.D of the Company decided not to give bonus to the employees. The employees of the company move to the court for relief. Decide in the light of the provisions of the said Act, whether the employee will get relief (PEII May 2003).
Sol.: The employees are entitled to get minimum bonus even if the company suffered any loss. As per Sec.10 of Act, Every employer shall bound to pay to every employee a minimum bonus which shall be 8.33% of salary/wages earned by the employee during the accounting year or Rs. 100 whichever is higher, whether or not the company has allocable surplus. In case of an employee who has not completed 15 years of age, such min. bonus would be Rs. 60 or 8.33% of the salary/wages, whichever is higher. In the present problem, Employer is liable to pay minimum bonus to the employee.

Q.No.13. Can the appropriate Government exempt an establishment from payment of statutory minimum bonus? If so under what circumstances?
Sol.: As provided in Sec.36 of Payment of Bonus Act, 1965, If the appropriate Government, having regard to the financial position and other relevant circumstances of any establishment is of the opinion that it will not be in public interest to apply, all or any of, the provisions of the Act thereto, it may by notification in the Official Gazette exempt such establishment for such period as may be specified therein and subject to such conditions as it may think fit.

Q.No.14. Mr. K, Who is a casual employee of PQR Company actually worked in a year for 27days. However, he was absent due to temporary disablement caused by an accident arising out of and in the course of his employment for 7 days and has been laid off for 2 days as per the service agreement. Is he eligible to bonus under the Payment of Bonus Act, 1965?
Sol.: As per Sec.8 of the Payment of Bonus Act, 1965, An employee is eligible to bonus if he has worked for not less than 30 working days in the company. Further as provided in Sec.14 of the said Act, and employee shall be deemed to have worked on the days on which he has been laid off under agreement or as permitted by the standing order of the company or under the I.D. Act, 1947 or has been absent due to temporary disablement caused by accident arising out of and in course of his employment.
In the given problem, Mr. X has worked for 27 days, temporarily absent for 7 days due to accident arising out of and in the course of employment and laid off for 2 day as per an agreement. Therefore, the total day’s eligible for bonus = 27+2+7= 36 days and Mr. X is eligible for bonus under the Payment of Bonus Act, 1965.

Q.No.15. For the financial years 2001-02, 2002-03 and 2003-04 the amount of available surplus allocable as bonus to all employees of the company were Rs. 6,35,000, Rs. 2,20,000 and Rs. 3,75,000 respectively. Maximum amount of bonus payable to all employee of the company as per the Payment of Bonus Act, 1965 is Rs. 2,50,000 for each of the said years. In terms of the provisions of the said Act calculate the amount a company can pay as bonus to its employees, the amount set on in such year and the cumulative set on amount at the end of the year 2003-04.


Sol.: Considering Sec.15 of P.B. Act, Given problem can be solved in the following way:
	Year 

	Available Surplus Allocable as bonus
(Rs.) 
	Amount of bonus payable
(Rs.) 
	Set on or set off or Year c/f
(Rs.)
	Cumulative set on or set off
(Rs.)

	2001-02
	6,35,000
	2,50,000
	  50,000 
	2,50,000

	2002-03
	2,20,000 

	2,50,000 (incl. Rs.30,000 for 02-03)
	Nil 
	2,20,000

	2003-04
	3,75,000
2.2L +1.25L)
	2,50,000
	1,25,000 
	3,45,000



Q.No.16. State with reference to provisions of the Payment of Bonus Act, 1965 whether the following employees are eligible to payment of bonus in terms of provisions of said Act. 
a) An employee working in Life Insurance Corporation of India.
b) Employees of a university or college.
c) Employees employed though contractors on building operation.
d) Employees of National Housing Bank.
e) Employee of Reserve Bank of India.
f) Employees of a Municipal Corporation.
Sol.:Sec.32 of the Payment of Bonus Act, 1965 specially provides employees to whom the provisions of the Act shall not apply. Considering the said provision, the eligibility of the employees in the given problem are stated below. 
a. not eligible b. not eligible c. not eligible d. not eligible e. not eligible f. not eligible

Q.No.17. Sri. K. Mukherjee, an employee of Bigboss Ltd. left the company on 30.11.04 on health ground. He was on sick leave since 5th August 2004 and did not work from that date. There was an agreement by the company with its worker in 1998 for payment of bonus to employees. The company refused to pay the bonus for the year 2003-04 and threatened the employees of retrenchment in case of any labour trouble in connection with the bonus issue. Explain in terms of the payment of Bonus Act, 1965
i) What remedy is available to the workers,
ii) Can Sri Mukherjee after leaving the company move to recover amt from company?
iii) What is the power of the appropriate Government to recover the amount?
Sol.: As per Sec.21 of P.B. Act,
(i). Workers can apply to appropriate government for recovery of amount due to them.
(ii). Sri Mukherjee can move to appropriate government within one year from the date the money became due to him.
(iii). The appropriate government if satisfied that any amount is due to Sri Mukherjee, It shall issue a certificate for that amount to the collector who shall collect the amount as an arrear of land revenue.

Q.No.18. Sri. Sanjib is an employee of the Megatele Co. Ltd. There are three trade unions in the company. One of the unions prevented the workers belonging to the workers of another union and as a result Sri Sanjib was prevented from attending to his work for few days. The company paid bonus to its employees during the year 2003-04 but refused to pay full bonus to Sri Sanjib because of his not attending office during the period he was prevented from attending office. Explain in terms of the Payment of Bonus Act, 1965 whether Sri Sanjib would be entitled to bonus for those days.
Sol.: As per Sec.14 of P.B. Act, An employee who is willing to work and is prevented from working is therefore eligible to bonus. Sri Sanjib is entitled to bonus for those periods.

Q.No.19. Sri Bholanath, an employee of Newtele Ltd. destroyed some electronic machines in the company premises after taking alcoholic with his friends in the company premises. He was found guilty and punished under the industrial Disputes Act, 1947. The Company loose huge amount due to break down of the machines. When the company paid bonus in that year to its employees it deducted the amount from the bonus payable to Sri Bholanath and he did not get any bonus in that year. Did the company violate any provisions of the Payment of Bonus Act, 1965 in not paying bonus to Sri Bholanath?
Sol.: As per Sec.18 of P.B. Act, The company can deduct the amount of loss from the bonus payable to Shri Bholanath and it did not violate the provisions of the Act.

Q.No. 20. Is an employee entitled to get bonus on the basis of his entire salary or wage?
If an employee is drawing a salary or wage not exceeding Rs. 3500.00 per month, he is entitled to get bonus on his entire salary or wage. If an employee is getting a salary or wage exceeding Rs. 3500.00 per month, but not exceeding 10000.00 per month, the bonus payable to him is to be calculated as if his salary or wage were Rs. 3500.00 per month. An employee getting a salary or wage exceeding Rs. 10000.00 per month is not entitled to get bonus. {Section 12}

Q.No.21.) What is to be included in and excluded from a salary or wage for the purpose of calculating bonus?
For the purpose of calculation of bonus a salary or wage includes a basic salary or wage and dearness allowance but does not include other allowances, overtime salary or wage, house rent allowance, traveling concessions, bonus, employer's contribution to provident fund, retrenchment compensation, gratuity or commission. {Section 2(21)}

Q.No.22.) Is a seasonal worker entitled to get bonus?
Section 8 relates to the eligibility for bonus. The only requirement of that section is that the employee should have worked in an establishment for not less than thirty working days in an accounting year. Therefore, if a seasonal worker has worked in an establishment for more that thirty working days, he shall be entitled to get bonus.

Q.No24.) Can an employee be held ineligible for payment of Bonus under the Act on the ground that he is a managerial employee?
An employee, irrespective of whether he is managerial or not, so long as he came within the definition of employee by virtue of drawing salary falling within the maximum prescribed under Section 2(13) of the Act, he would be eligible for payment of bonus under the Act. 

Q.No25.) Who are entitled to be paid bonus?
Every employee who is drawing a salary or wage upto Rs. 10000 per month (w.e.f. 1-4-2006) and who has worked for minimum period of 30 days in a year is entitled to be paid bonus. {Section 2(13) & 8}

Q.No26.) To which establishments is the Act applicable?
The Act is applicable to:
(a) Every factory
(b) Every other establishment employing 20 or more persons. The Government can, however, apply the Act to any establishment employing less that 20 but not less than 10 persons. An establishment to which the Act applies shall continue to be governed by the Act irrespective of any fall in the number of person employed therein. {Section 1}

Q.No27.) What is the Object of the Payment of Bonus Act, 1965? 
The object of the Act is to maintain peace and harmony between labour and capital by allowing the employees to share the prosperity of the establishment reflected by the profits earned by the 
Contributions made by capital, management and labour.

Q.No28.) The Model Mills, Nagpur refused to pay bonus to its employees on the ground that its management was controlled by an authorized controller appointed by the Government and as such it was entitled to exemption from the liability to pay bonus. Decide.
Section 32 of the Payment of Bonus Act, 1965 provides that the Act shall not apply to employees employed by an establishment engaged in any industry carried on by or under the authority of any Department of the Central Government or a State Government or a local authority.
However, in RMS vs. The Model Mills Hon. supreme court has held held that the exemption as aforesaid will not extend to cases contemplated in the given problem, i.e., where the establishment was not under the direct authority of the Central/State Government or local authority. Appointment of a controller may be a temporary phenomenon. The company was, therefore, held liable to pay bonus to its workmen. The claim of the company shall, therefore, be not tenable.

Abbreviations Used
AG 	– 	Appropriate Government
AY	– 	Accounting Year
App. 	– 	Application
CG 	– 	Central Government
SG 	– 	State Government
CAG 	– 	Comptroller and Auditor General of India
OG 	– 	Official Gazette
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