THE FOREI GN EXCHANGE NMANAGEMENT ACT 1999

ACT NO. 42 OF 1999

[29th December, 1999.]

An Act to consolidate and amend the law relati
exchange with the objective of facilitating exte
payments and for promoting the orderly de
maintenance of foreign exchange market in India.
BE it enacted by Parliament in the Fiftieth Year
of India as follows:-

CHAP

PRELIMINARY

1. Short title, extent, application and commence

Act may be called the Foreign Exchange Management

(2) It extends to the whole of India.

(3) It shall also apply to all branches, offices
outside India owned or controlled by a person res
and also to any contravention thereunder committed
by any person to whom this Act applies .

(4) It shall come into force on such date a
Government may, by notification in the Official Ga
Provided that different dates may be appointed
provisions of this Act and any reference in any su
the commencement of this Act shall be construed as
the coming into force of that provision.

2.

Definitions.

2. Definitions.-In this Act, unless the con
requires,- (a) "Adjudicating Authority" mean
authorized under sub-section (1) of section 16

(b) "Appellate Tribunal" means the Appellate Tribu
Exchange established under section 18;

(c) "authorized person" means an authorized
changer, off-shore banking unit or any other pers
being authorized under sub-section (1) of section
foreign exchange or foreign securities;
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(d) "Bench" means a Bench of the Appellate Tribuna

(e) "capital account transaction" means a tra
alters the assets or liabilities, includi
liabilities, outside India of persons resident in
or liabilities in India of persons resident outs
includes t ansactions referred to in sub-section
6;

(f) "Chairperson" means the Chairperson of
Tribunal,

(g) "chartered accountant” shall have the meaning
in clause (b) of sub-section (1) of section 2 of
Accounts Act, 1949 (38 of 1949);

(h) "currency" includes all currency notes, posta
orders, money orders, cheques, drafts, travelers c
of credit, bills of exchange and promissory notes
or such other similar instruments, as may be no
Reserve Bank;

(i) "currency notes" means and includes cash in th
and bank notes;

() "current account transaction" means a transac
a capital account transaction and without pre
generality of the foregoing such transaction inclu

() payments due in connection with foreign trade
business, services, and short-term banking and cr
in the ordinary course of business,

(i) payments due as interest on loans and as ne
investments,

(iii) remittances for living expenses of parent
children residing abroad, and

(iv) expenses in connection with foreign travel,
medical care of parents, spouse and children;

(k) "Director of Enforcement" means the Director
appointed under sub-section (1) of section 36;

() "export", with its grammatical variation
expressions, means-

(i) the taking out of India to a place outside Ind

(i) provision of services from India to any
India;

nsaction which
ng contingent
India or assets
ide India, and
(3) of section

the Appellate

assigned to it
the Chartered

| notes, postal
heques, letters
, credit cards
tified by the

e form of coins

tion other than
judice to the
des,-

, other current

edit facilities

t income from

s, spouse and

education and

of Enforcement

s and cognate

ia any goods,

person outside



(m) "“foreign currency" means any currency othe
currency;

(n) "foreign exchange" means foreign currency and

() deposits, credits and balances payable i
currency,

(ii) drafts, travelers cheques, letters of credi
exchange, expressed or drawn in Indian currency
any foreign currency,

(i) drafts, travelers cheques, letters of cred
exchange drawn by banks, institutions or persons
but payable in Indian currency;

(o) "foreign security” means any security, in the
stocks, bonds, debentures or any other instrument
expressed in foreign currency and includes securi
in foreign currency, but where redemption or any
such as interest or dividends is payable in Indian

(p) "import", with its grammatical variation
expressions, means bringing into India any goods o

(q) "Indian currency" means currency which is exp
in Indian rupees but does not include special b

special one rupee notes issued under section 28A
Bank of India Act, 1934 (2 of 1934);

(n) "legal practitioner" shall have the meaning as
clause (i) of sub-section (1) of section 2 of the
1961 (25 of 1961);

(s) "Member" means a Member of the Appellate
includes the Chairperson thereof;

(t) "notify" means to notify in the Official Ga
expression "notification" shall be construed accor

(u) "person” includes-

(i) an individual,

(ii) a Hindu undivided family,
(iii) a company,

(iv) a firm,

(v) an association of persons or a body of indivi
incorporated or not,

(vi) every artificial juridical person, not fallin
the preceding sub-clauses, and
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(vii) any agency, office or branch owned or cont
person;

(v) "person resident in India" means- (i) a pers
India for more than one hundred and eighty-two d
course of the preceding financial year but does no

(A) a person who has gone out of India or who
India, in either case-

(a) for or on taking up employment outside India,

(b) for carrying on outside India a business or v
India, or

(c) for any other purpose, in such circumsta
indicate his intention to stay outside India for
period;

(B) a person who has come to or stays in India, i
otherwise than-

(a) for or on taking up employment in India, or
(b) for carrying on in India a business or vocatio

(c)(i) for any other purpose, in such circumsta
indicate his intention to stay in India for an unc

(ii) any person or body corporate registered or i
India,

(i) an office, branch or agency in India owned o
a person resident outside India,

(iv) an office, branch or agency outside |
controlled by a person resident in India;

(w) "person resident outside India" means a pers
resident in India;

(x) "prescribed" means prescribed by rules made un

(y) "repatriate to India" means bringing into Ind
foreign exchange and-

() the selling of such foreign exchange to an au
in India in exchange for rupees, or

(ii) the holding of realized amountin an ac
authorized person in India to the extent notified
Bank, and includes use of the realized amount for
debt or liability denominated in foreign exc
expression "repatriation” shall be construed accor

(z) "Reserve Bank" means the Reserve Bank of Ind
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under sub-section (1) of section 3 of the Reserve
Act, 1934 (2 of 1934);

(za) "security" means shares, stocks, bonds a

Government securities as defined in the Public Deb

of 1944), savings certificates to which the Gove
Certificates Act, 1959 (46 of 1959) applies, depo
espect of deposits of securities and units of the
India established under sub-section (1) of sectio
Trust of India Act, 1963 (52 of 1963) or of any m
includes certificates of title to securities, bu
lude bills of exchange or promissory notes other

promissory notes or any other instruments which m

by the Reserve Bank as security for the purposes o

(zb) "service" means service of any description
available to potential users and includes the
facilities in connection with banking, financi
medical assistance, legal assistance, chit fund,
transport, processing, supply of electrical or
boarding or lodging or both, entertainment, amu
purveying of news or other information, but does
rendering of any service free of charge or under
personal servic ;

(zc) "Special Director (Appeals)" means an off
under section 18;

(zd) "specify" means to specify by regulations m
Act and the expression "specified" shall
accordingly;

(ze) "transfer" includes sale, purchase, excha

pledge, gift, loan or any other form of transfer o
possession or lien.

CHAP

REGULATION AND MANAGEMENT OF FOREIGN EXCHANGE

CHAPTER I

REGULATION AND MANAGEMENT OF FOREIGN EXC

3.

Dealing in foreign exchange, etc.

3. Dealing in foreign exchange, etc.-Save as oth
in this Act, rules or regulations made thereunde
general or special permission of the Reserve Ba
shall-
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(a) dealin or transfer any foreign exchange or f
to any person not being an authorized person;

(b) make any payment to or for the credit of any
outside India in any manner;

(c) receive otherwise through an authorized perso
by order or on behalf of any person resident outsi
manner. Explanation.-For the purpose of this cla
person in, or resident in, India receives any paym
on behalf of any person resident outside India th
person (including an authorized person) without a
inwa d remittance from any place outside India, th
shall be deemed to have received such payment
through an authorized person;

(d) enter into any financial transaction
consideration for or in association with acquisit

or transfer of a right to acquire, any asset outsi
person. Explanation.-For the purpose of this cla
transaction” means making any payment to, or for
any person, or receiving any payment for, by orde
of any person, or drawing, issuing or negotiatin
exchange r promissory note, or transferring an
acknowledging any debt.

4.

Holding of foreign exchange, etc.

4. Holding of foreign exchange, etc.-Save as oth
in this Act, no person resident in India shall

own, possess or transfer any foreign exchange, fo
or any immovable property situated outside India.

5.

Current account transactions.

5. Current account transactions.-Any person may
foreign exchange to or from an authorized person
drawal is a current account transaction: Prov
Central Government may, in public interest and i
with the Reserve Bank, impose such reasonable re
current account transactions as may be prescribed.

6.

Capital account transactions.
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6. Capital account transactions. -(1) Subject to
of sub-section (2), any person may sell or draw f
to or from an authorized person for a ca
transaction.

(2) The Reserve Bank may, in consultation wit
Government, specify-

(&) any class or classes of capital account tran
are permissible;

(b) the limit up to which foreign exchange shall

for such transactions: Provided that the Reserve
impose any restriction on the drawal of foreign

payments due on account of amortization of
depreciation of direct investments in the ordin

business.

(3) Without prejudice to the generality of the
sub-section (2), the Reserve Bank may, by regulat
restrict or regulate the following-

(a) transfer or issue of any foreign security
resident in India;

(b) transfer or issue of any security by a p
outside India;

(c) transfer or issue of any security or foreign
branch, office or agency in India of a person re
India;

(d) any borrowing or lending in rupees in whatev
whatever name called;

(e) any borrowing or lending in rupees in whatev
whatever name called between a person resident i
person resident outside India;

(f) deposits between persons resident in Indi
resident outside India;

(9) export, import or holding of currency or curre

(h) transfer of immovable property outside India
lease not exceeding five years, by a person reside

(i) acquisition or transfer of immovable property
than a lease not exceeding five years, by a p
outside India;

() giving of a guarantee or surety in respect
obligation or other liability incurred-

() by a person resident in India and owed to a p
outside India; or
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(ii) by a person resident outside India.

(4) A person resident in India may hold, own, tra

in foreign currency, foreign security or any immo
situated outside India if such currency, security
acquired, held or owned by such person when he
outside India or inherited from a person who was r
India.

(5) A person resident outside India may hold, ow
invest in Indian currency, security or any immo
situated in India if such currency, security or
acquired, held or owned by such person when he w
India or inherited from a person who was resident

(6) Without prejudice to the provisions of this
Reserve Bank may, by regulation, prohibit, restri
establishment in India of a branch, office or o
business by a person resident outside India, for
activity relating to such branch, office or o
business.

7.

Export of goods and services.

7. Export of goods and services.-(1) Every expo
shall-

(a) furnish to the Reserve Bank or to such othe
declaration in such form and in such manner as ma
containing true and correct material particulars,
amount representing the full export value or, if
value of the goods is not ascertainable at the t

the value which the exporter, having regard to
market conditions, expects to receive on the sale

a market outside India;

(b) furnish to the Reserve Bank such other inform
required by the Reserve Bank for the purpose of
realization of the export proceeds by such exporte

(2) The Reserve Bank may, for he purpose of ensu
full export value of the goods or such reduced val
as the Reserve Bank determines, having regard to
market conditions, is received without any delay
porter to comply with such requirements as it deem

(3) Every exporter of services shall furnish to t
or to such other authorities a declaration in su
such manner as may be specified, containing the t
material particulars in relation to payment for su
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Realisation and repatriation of foreign exchange.

8. Realisation and repatriation of foreign exc
otherwise provided in this Act, where any amou
exchange is due or has accrued to any person resi
such person shall take all reasonable steps t
repatriate to India such foreign exchange within

in such manner as may be specified by the Reserve

9.

Exemption from realization and repatriation in cer

9. Exemption from realization and repatriation in
-The provisions of sections 4 and 8 shall not
following, namely:-

(a) possession of foreign currency or foreign coin
up to such limit as the Reserve Bank may specify;

(b) foreign currency account held or operated by
class of persons and the limit up to which the Re
specify;

(c) foreign exchange acquired or received before
July, 1947 or any income arising or accruing ther
Id outside India by any person in pursuance of a
ial permission granted by the Reserve Bank;

(d) foreign exchange held by a person resident in
ch limit as the Reserve Bank may specify, if such
ge was acquired by way of gift or inheritance fro
rred to in clause (c), including any income arisin

(e) foreign exchange acquired from employment, bu
vocation, services, honorarium, gifts, inheritanc
legitimate means up to such limit as the Reserve

y; and

() such other receipts in foreign exchange as th
may specify.

CHAP

AUTHORISED PERSON

CHAPTER llI
AUTHORISED PERSON
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10.

Authorised person.

10. Authorised person.-(1) The Reserve Bank
application made to it in this behalf, authorize a
known as authorized person to deal in foreign e
foreign securities, as an authorized dealer, mon
off-shore anking unit or in any other manner as it

(2) An authorization under this section shall be
shall be subject to the conditions laid down there

(3) An authorization granted under sub-section (1)
by the Reserve Bank at any time if the Reserve Ba
that-

(a) itis in public interest so to do; or

(b) the authorized person has failed to comply wit
subject to which the authorization was granted or
any of the provisions of the Act or any rul
notification, direction or order made thereunder:

Provided that no such authorization shall be r
ground referred to in clause (b) unless the author
been given a reasonable opportunity of making a re
the matter.

(4) An authorized person shall, in all his deali
exchange or foreign security, comply with such gen
directions or orders as the Reserve Bank may, fro
think fit to give, and, except with the previous p
Reserve Bank, an authorized person shall not
transaction involving any foreign exchange or fo
which is not in conformity with the terms of his
under this section.

(5) An authorized person shall, before un
transaction in foreign exchange on behalf of any
that person to make such declaration and to give s
as will reasonably satisfy him that the transac
involve and is not designed for the purpose of an
or evasion of the provisions of this Act or
regulation, notification, direction or order made
where the said person refuses to comply with any s
or make only unsatisfactory compliance therewith,
person shall refuse in writing to undertake the t
shall, if he has reason to believe that any such ¢
evasion as aforesaid is contemplated by the pers
mat er to the Reserve Bank.

(6) Any person, other than an authorized person, w
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declaration made by him to authorized person und
(5) does not use it for such purpose or does not
authorized person within the specified period or u
exchange so acquired or purchased for any other pu
purchase or acquisition or foreign exchange is n
under the provisions of the Act or the rules or
direction or order made thereunder shall be d
committed contravention of the provisions of th
purpose of this section.

11.

Reserve Bank's powers to issue directions to autho

11. Reverve Bank's powers to issue directions
person.-(1) The Reserve Bank may, for the purpos
compliance with the provisions of this Act and
regulations, notifications or directions made ther
the a thorized persons any direction in regard
payment or the doing or desist from doing any ac
foreign exchange or foreign security.

(2) The Reserve Bank may, for the purpose of
compliance with the provisions of this Act or
regulation, notification, direction or order ma
direct any authorized person to furnish such infor
manner, a it deems fit.

(3) Where any authorized person contravenes any d
by the Reserve Bank under this Act or fails to fil
directed by the Reserve Bank, the Reserve Bank ma
person a penalty which may extend to ten thousand
the case of continuing contravention with an addi
which may extend to two thousand rupees for eve
which such contravention continues. reasonable
being heard, impose on the author sed

12.

Power of Reserve Bank to inspect authorised person

12. Power of Reserve Bank to inspect authorised
Reserve Bank may, at any time, cause an inspection
any officer of the Reserve Bank specially authori

by the Reserve Bank in this behalf, of the busi
thorised person as may appear to it to be necessa
for the purpose of-

(a) verifying the correctness of any statement,
particulars furnished to the Reserve Bank;

(b) obtaining any information or particulars
authorised person has failed to furnish on being
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do so;

(c) securing compliance with the provisions of thi
rules, regulations, directions or orders made ther

(2) It shall be the duty of every authorised per
such person is a company or a firm, every direct
other officer of such company or firm, as the ca
produce to any officer making an inspection und
(1), such books, accounts and other documents in
power and to furnish any statement or information
affairs of such person, company or firm as the sa
require within such time and in such manner as the
y direct.

CHAP

CONTRAVENTION AND PENALTIES

CHAPTER IV
CONTRAVENTION AND PENALTIES

13.

Penalties.

13. Penalties.-(1) If any person contravenes an
this Act, or contravenes any rule, regulation,
direction or order issued in exercise of the pow
Act, or contravenes any condition subject
authorization s issued by the Reserve Bank, h
adjudication, be liable to a penalty up to t
involved in such contravention where such amount i
or up to two lakh rupees where the amount is not
and where such contrav ntion is a continying one,
which may extend to five thousand rupees for ever
first day during which the contravention continues

(2) Any Adjudicating Authority adjudging any cont
sub-section (1), may, if he thinks fit in addition
which he may impose for such contravention di
currency, security or any other money or property
hich the contravention has taken place shall be
the Central Government and further direct tha
exchange holdings, if any, of the persons
contraventions or any part thereof, shall be bro
India or sha | be retained outside India in accor
directions made in this behalf.

Explanation.-For the purposes of this sub-section
respect of which contravention has taken place, sh
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(a) deposits in a bank, where the said property is
such deposits;

(b) Indian currency, where the said property is
that currency; and

(c) any other property which has resulted out of
of that property.

14.

Enforcement of te orders of Adjudicating Authority

14. Enforcement of the orders of Adjudicating
Subject to the provisions of sub-section (2) of
any person fails to make full payment of the pena
him under section 13 within a period of ninety day
n which the notice for payment of such penalty is
he shall be liable to civil imprisonment under thi

(2) No order for the arrest and detention in civ
defaulter shall be made unless the Adjudication
issued and served a notice upon the defaulter call
appear before him on the date specified in the not
cause why he should not be committed to the civi
unless the Adjudicating Authority, for reasons i
satisfied-

(a) that the defaulter, with the object or effect
the recovery of penalty, has after the issue of
Adjudicating Authority, dishonestly transferred,
removed any part of his property, or

(b) that the defaulter has, or has had since t
notice by the Adjudicating Authority, the mean
arrears or some substantial part thereof and refu
or has refused or neglected to pay the same.

(3) Notwithstanding anything contained in sub-s
warrant for the arrest of the defaulter may be
Adjudicating Authority if the Adjudicating
satisfied, by affidavit or otherwise, that with
effect of dela ing the execution of the certificat

is likely to abscond or leave the local |
jurisdiction of the Adjudicating Authority.

(4) Where appearance is not made pursuant to a no

served under sub-section (1), the Adjudicating
issue a warrant for the arrest of the defaulter.

(5) A warrant of arrest issued by the Adjudica
under sub-section (3) or sub-section (4) may also
any other Adjudicating Authority within whose ju
defaulter may for the time being be found.
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(6) Every person arrested in pursuance of a warr
under this section shall be brought before th
Authority issuing the warrant as soon as practica
event within twenty-four hours of his arrest (ex
time equired for the journey):

Provided that, if the defaulter pays the amount
warrant of arrest as due and the costs of the
officer arresting him, such officer shall at once

Explanation.-For the purposes of this sub-secti
defaulter is a Hindu undivided family, the karta t
deemed to be the defaulter.

(7) When a defaulter appears before the Adjudica
pursuant to a notice to show cause oris broug
Adjudicating Authority under this section, th
Authority shall give the defaulter an opportunity
why he hould not be committed to the civil prison
the conclusion of the inquiry, the Adjudicating Au
his discretion, order the defaulter to be detained
of such officer as the Adjudicating Authority ma
release him on his furnishing the security tot e
the Adjudicating Authority for his appearance
required.

(9) Upon the conclusion of the inquiry, th
authority may make an order for the detention of t
the civil prison and shall in that event cause him
if he is not already under arrest: Provide that i

a defaulter an opportunity of satisfying the
Adjudicating Authority may, before making the orde
leave the defaulter in the custody of the officer
or of any other officer for a specif ed period
fifteen days, or release him on his furnishing s
satisfaction of the Adjudicating Authority for hi
the expiration of the specified period if the ar
satisfied.

(10) When the Adjudicating Authority does not ma
detention under sub-section (9), he shall, if th
under arrest, direct his release.

(11) Every person detained in the civil prison i
the certificate may be so detained,-

(&) where the certificate is for a demand of an a
rupees one crore, up to three years, and

(b) in any other case, up to six months:
Provided that he shall be released from such det
amount mentioned in the warrant for his detention

the officer-in-charge of the civil prison.

(12) A defaulter released from detention under thi
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not, merely by reason of his release, be discha
liability for the arrears, but he shall not be
arrested under the certificate in execution of
detaine in the civil prison.

(13) A detention order may be executed at any pla
the manner provided for the execution of warrant
the Code of Criminal Procedure, 1973 (2 of 1974).

15.

Power to compound contravention.

15. Power to compound contravention.-(1) Any cont
section 13 may, on an application made by the per
such contravention, be compounded within one hund
days from the date of receipt of application by
Enforcement or such other officers of the
Enforcement and officers of the Reserve Bank as ma
in this behalf by the Central Government in such m
prescribed.

(2) Where a contravention has been compounded und
(1), no proceeding or further proceeding, as the

shall be initiated or continued, as the case may
person committing such contravention under that
pect of the contravention so compounded.

CHAP

ADJUDICATION AND APPEAL

CHAPTER V
ADJUDICATION AND APPEAL

16.

Appointment of Adjudicating Authority.

16. Appointment of Adjudicating Authority.-(1) F

of adjudication under section 13, the Central Gov
an order published in the Official Gazette, ap
officers of the Central Government as it may thi

Adj dicating Authorities for holding an inquiry
prescribed after giving the person alleged to
contravention under section 13, against whom a com
made under sub-section (3) (hereinafter in this s

to a the said person) a reasonable opportunity of

the purpose of imposing any penalty:

Provided that where the Adjudicating Authority is
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the said person is likely to abscond or is likely
manner, the payment of penalty, if levied, it may
person to furnish a bond or guarantee for such am
to such conditions as it may deem fit.

(2) The Central Government shall, while a
Adjudicating Authorities under sub-section (1), a
the order published in the Official Gazette, th
jurisdictions.

(3) No Adjudicating Authority shall hold an
sub-section (1) except upon a complaint in writi
officer authorised by a general or special order
Government.

(4) The said person may appear either in person
assistance of a legal practitioner or a chartered
his choice for presenting his case before th
Authority.

(5) Every Adjudicating Authority shall have the s
civil court which are conferred on the Appellate
sub-section (2) of section 28 and-

(a) all proceedings before it shall be deemed t
proceedings within the meaning of sections 193 a
Indian Penal Code (45 of 1860);

(b) shall be deemed to be a civil court for th
sections 345 and 346 of the Code of Criminal Proc
of 1974).

(6) Every Adjudicating Authority shall deal with
under sub-section (2) as expeditiously as possibl
shall be made to dispose of the complaint finally
from the date of receipt of the complaint:

Provided that where the complaint cannot be disp
the said period, the Adjudicating Authority
periodically the reasons in writing for not dis
complaint within the said period.

17.

Appeal to Special Director (Appeals).

17. Appeal to Special Director (Appeals).-(1
Government shall, by notification, appoint one o
Directors (Appeals) to hear appeals against the
Adjudicating Authorities under this section a
specify in t e said notification the matter
relation to which the Special Director (Appeals)
jurisdiction.
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(2) Any person aggrieved by an order made by th
Authority, being an Assistant Director of Enforcem
Director of Enforcement, may prefer an appeal t
Director (Appeals).

(3) Every appeal under sub-section (1) shall be
forty-five days from the date on which the copy of
by the Adjudicating Authority is received by the a
and it shall be in such form, verified in such
ccompanied by such fee as may be prescribed:

Provided that the Special Director (Appeals) may
appeal after the expiry of the said period of fort

he is satisfied that there was sufficient cause fo
within that period.

(4) On receipt of an appeal under sub-section (1
Director (Appeals) may after giving the parties t
opportunity of being heard, pass such order there
fit, confirming, modifying or setting aside the
against.

(5) The Special Director (Appeals) shall send a
order made by him to the parties to appeal and to
Adjudicating Authority.

(6) The Special Director (Appeals) shall have the
a civil court which are conferred on the Appellate
sub-section (2) of section 28 and-

(a) all proceedings before him shall be deemed t
proceedings within the meaning of sections 193 a
Indian Penal Code (45 of 1860);

(b) shall be deemed to be a civil court for th
sections 345 and 346 of the Code of Criminal Proc
of 1974).

18.

Establishment of Appellate Tribunal.

18. Establishment of Appellate Tribunal.-The Cen
shall, by notification, establish an Appellate T
known as the Appellate Tribunal for Foreign Exc
appeals against the orders of the Adjudicating A
the pecial Director (Appeals) under this Act.

19.

Appeal to Appellate Tribunal.
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19. Appeal to Appellate Tribunal.-(1) Save a
sub-section (2), the Central Government or any pe
by an order made by an Adjudicating Authority, ot
referred to in sub-section (1) of section 17, o
Directo (Appeals), may prefer an appeal to
Tribunal:

Provided that any person appealing against the
Adjudicating Authority or the Special Director (A
any penalty, shall while filing the appeal, deposi
such penalty with such authority as may be notifi
al Government:

Provided further that where in any particular case
Tribunal is of the opinion that the deposit of suc
cause undue hardship to such person, the Appellat
dispense with such deposit subject to such condi
deem fit to impose so as to safeguard the realisat

(2) Every appeal under sub-section (1) shall be
period of forty-five days from the date on which
order made by the Adjudicating Authority or the S
(Appeals) is received by the aggrieved person or
Government and it shall be in such form, verified
and be accompanied by such fee as may be prescrib
that the Appellate Tribunal may entertain an app
expiry of the said period of forty-five days if i

that there was sufficient cause for not filing i

period.

(3) On receipt of an appeal under sub-section (1)
Tribunal may, after giving the parties to
opportunity of being heard, pass such orders there
fit, confirming, modifying or setting aside the
agai st.

(4) The Appellate Tribunal shall send a copy of e
by it to the parties to the appeal and to
Adjudicating Authority or the Special Director (A
case may be.

(5) The appeal filed before the Appellate
sub-section (1) shall be dealt with by it as ex
possible and endeavour shall be made by it to d
appeal finally within one hundred and eighty days
of receipt of the appeal:

Provided that where any appeal could not be disp
the said period of one hundred and eighty days,
Tribunal shall record its reasons in writing for

off the appeal within the said period.

(6) The Appellate Tribunal may, for the purpose o
legality, propriety or correctness of any order
Adjudicating Authority under section 16in re
proceeding, on its own motion or otherwise, call

of su h proceedings and make such order in the ca
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fit.

20.

Composition of Appellate Tribunal.

20. Composition of Appellate Tribunal.-(1)
Tribunal shall consist of a Chairperson and s
Members as the Central Government may deem fit.

(2) Subject to the provisions of this Act,-

(a) the jurisdiction of the Appellate Tribunal ma
by Benches thereof;

(b) a Bench may be constituted by the Chairperso
more Members as the Chairperson may deem fit;

(c) the Benches of the Appellate Tribunal shall or
New Delhi and at such other places as the Central
in consultation with the Chairperson, notify;

(d) the Central Government shall notify the areas
which each Bench of the Appellate Tribunal
jurisdiction.

(3) Notwithstanding anything contained in sub-se
Chairperson may transfer a Member from one Ben
Bench.

(4) If at any stage of the hearing of any case
appears to the Chairperson or a Member that the ca
of such a nature that it ought to be heard by a B

of two Members, the case or matter may be transfe
irperson or, as the case may be, referred to him f
such Bench as the Chairperson may deem fit.

21.

Qualifications for appointment of Chairperson, Mem
Director
(Appeals).

21. Qualifications for appointment of Chairpers
Special Director (Appeals).-(1) A person shall no
for appointment as the Chairperson or a Member unl

(a) inthe case of Chairperson, is or has been, o
to be, a Judge of a High Court; and

(b) in the case of a Member, is or has been, or i
be, a District Judge.
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(2) A person shall not be qualified for appointme
Director (Appeals) unless he-

(a) has been a member of the Indian Legal Service
post in Grade | of that Service; or

(b) has been a member of the Indian Revenue Servi
a post equivalent to a Joint Secretary to the
India.

22.

Term of Office.

22. Term of office.-The Chairperson and every oth
hold office as such for a term of five years fro
which he enters upon his office: Provided that no
other Member shall hold office as such after he ha

(a) in the case of the Chairperson, the age of six

(b) in the case of any other Member, the age of si

23.

Term and Conditions of service.

23. Terms and conditions of service.-The salary
payable to and the other terms and conditions of
Chairperson, other Members and the Special Dire
shall be such as may be prescribed:

Provided that neither the salary and allowances
terms and conditions of service of the Chairpers
shall be varied to his disadvantage after appointm

24,

Vacancies.

24. Vacancies.-If, for reason other than tempora
vacancy occurs in the office of the Chairperson o
Central Government shall appoint another person
with the provisions of this Act to fill the vacan
eedings may be continued before the Appellate Tri
stage at which the vacancy is filled.
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Resignation and removal.

25. Resignation and removal.-(1) The Chairperso
may, by notice in writing under his hand addressed
Government, resign his office:

Provided that the Chairperson or a Member shall,
permitted by the Central Government to relinqui
sooner, continue to hold office until the expiry
from the date of receipt of such notice or until
app inted as his successor enters upon his offic
expiry of term of office, whichever is the earlies

(2) The Chairperson or a Member shall not be rem
office except by an order by the Central Governmen
of proved misbehaviour or incapacity after an in
such person as the President may appoint for this

h the Chairperson or a Member concerned has been
charges against him and given a reasonable opport
heard in respect of such charges.

26.

Member to act as Chairperson in certain circumstan

26. Member to act as Chairperson in certain cir

In the event of the occurrence of any vacancy in
the Chairperson by reason of his death, resignatio
the senior-most Member shall act as the Chairperso
on which a new Chairperson, appointed in accord
provisions of this Act to fill such vacancy, en
office.

(2) When the Chairperson is unable to discharge
owing to absence, illness or any other cause, t
Member shall discharge the functions of the Chairp
date on which the Chairperson resumes his duties.

27.

Staff of Appellate Tribunal and Special Director (

27. Staff of Appellate Tribunal and Spe
(Appeals).-(1) The Central Government shall provid
Tribunal and the Special Director (Appeals) with
and employees as it may deem fit.

(2) The officers and employees of the Appellate
office of the Special Director (Appeals) shall d
functions under the general superintendence of t
and the Special Director (Appeals), as the case ma
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(3) The salaries and allowances and other conditi
of the officers and employees of the Appellate
office of the Special Director (Appeals) shall be
prescribed.

28.

Procedure and powers of Appellate Tribunal and Spe

Director(Appeals).

28. Procedure and powers of Appellate Tribuna
Director (Appeals).-(1) The Appellate Tribunal a
Director (Appeals) shall not be bound by the proc
by the Code of Civil Procedure, 1908 (5 of 1908)
guid d by the principles of natural justice and,
other provisions of this Act, the Appellate Tri
Special Director (Appeals) shall have powerstor
procedure.

(2) The Appellate Tribunal and the Special Dire
shall have, for the purposes of discharging its f
this Act, the same powers as are vested in a civ
the Code of Civil Procedure, 1908 (5 of 1908) whil
in respect of the following matters, namely:-

(@) summoning and enforcing the attendance of a

examining him on oath;

(b) requiring the discovery and production of docu
(c) receiving evidence on affidavits;

(d) subject to the provisions of sections 123 a
Indian Evidence Act, 1872 (1 of 1872), requisitio
record or document or copy of such record or doc

office;

(e) issuing commissions for the examination of
documents;

(f) reviewing its decisions;

(g) dismissing a representation of default or d
parte;

(h) setting aside any order of dismissal of any
for default or any order passed by it ex parte; a

(i) any other matter which may be prescribed b
Government.

(3) An order made by the Appellate Tribunal o
Director (Appeals) under this Act shall be exec
Appellate Tribunal or the Special Director (Appea

ons of service
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of civil court and, for this purpose, the Appella
the pecial Director (Appeals) shall have all th
civil court.

(4) Notwithstanding anything contained in sub-se
Appellate Tribunal or the Special Director (Appeal
any order made by it to a civil court having loca
and such civil court shall execute the order as
ecree made by that court.

(5) All proceedings before the Appellate Tribunal
Director (Appeals) shall be deemed to be judici
within the meaning of sections 193 and 228 of th
Code (45 of 1860) and the Appellate Tribunal shal
be a civil court for the purposes of sections 345
Code of Criminal Procedure, 1973 (2 of 1974).

29.

Distribution of business amongst Benches.

29. Distribution of business amongst Benches.-Wh
constituted, the Chairperson may, from time
notification, make provisions as to the distri
business of the Appellate Tribunal amongst the Be
provide fo the matters which may be dealt with by

30.

Power of Chairperson to transfer cases.

30. Power of Chairperson to transfer cases.-On t
of any of the parties and after notice to the par
hearing such of them as he may desire to be heard
motion without such notice, the Chairperson may t
pending before one Bench, for disposal, to any oth

31.

Decision to be by majority.

31. Decision to be by majority.-If the Member
consisting of two Members differ in opinion on a
shall state the point or points on which they dif
reference to the Chairperson who shall either hea
poi ts himself or refer the case for hearing on
points by one or more of the other Members of
Tribunal and such point or points shall be decide
the opinion of the majority of the Members of
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e powers of a
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Tribunal who have heard the case, including those
it.

32.

Right of appellant to take assistance of legal pra
orchartered
accountant and of Government, to appoint presentin

32. Right of appellant to take assistance of leg

or chartered accountant and of Government, to app
officers.-(1) A person preferring an appeal to
Tribunal or the Special Director (Appeals) under
her appear in person or take the assistanc
practitioner or a chartered accountant of his cho
his case before the Appellate Tribunal or the Sp
(Appeals), as the case may be.

(2) The Central Government may authorise one
practitioners or chartered accountants or any of
act as presenting officers and every person so
present the case with respect to any appeal befor
Tri unal or the Special Director (Appeals), as the

33.

Members, etc., to be public servants.

33. Members, etc., to be public servants.-Th
Members and other officers and employees of
Tribunal, the Special Director (Appeals) and t
Authority shall be deemed to be public servan
meaning of secti n 21 of the Indian Penal Code (45

34.

Civil court not to have jurisdiction.

34. Civil court not to have jurisdiction.-No civ
have jurisdiction to entertain any suit or procee

of any matter which an Adjudicating Authority or
der this Act to determine and no injunction shall
any court or other authority in respect of any act
be taken in pursuance of any power conferred by
Act. Tribunal or the Special Director (Appeals)
oru

35.
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Appeal to High Court.

35. Appeal to High Court.-Any person aggrieved b
or order of the Appellate Tribunal may file an app
Court within sixty days from the date of communi
decision or order of the Appellate Tribunal to hi

on of law arising out of such order:

Provided that the High Court may, if it is satis
appellant was prevented by sufficient cause fr
appeal within the said period, allow it to be f
further period not exceeding sixty days.

Explanation.-In this section "High Court" means-

(a) the High Court within the jurisdiction of whic
party ordinarily resides or carries on business
works for gain; and

(b) where the Central Government is the aggrieved
Court within the jurisdiction of which the respo
case where there are more than one respondent
respondents, ordinarily resides or carries o
personall works for gain.

CHAP

DIRECTORATE OF ENFORCEMENT

CHAPTER VI
DIRECTORATE OF ENFORCMENT

36.

Directorate of Enforcement.

36. Directorate of Enforcement.-(1) The Central G
establish a Directorate of Enforcement with a Dir

other officers or class of officers as it thinks

be called officers of Enforcement, for the purpose

(2) Without prejudice to the provisions of sub-se
Central Government may authorise the Director of
an Additional Director of Enforcement or a Speci
Enforcement or a Deputy Director of Enforcement t
ers of Enforcement below the rank of an Assistan
Enforcement.

(3) Subject to such conditions and limitations a
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Government may impose, an officer of Enforcement m

powers and discharge the duties conferred or impos
this Act.

37.

Power of search, seizure, etc.

37. Power of search, seizure, etc.-(1) The
Enforcement and other officers of Enforcement, not
of an Assistant Director, shall take up for inv
contravention referred to in section 13.

(2) Without prejudice to the provisions of sub-se
Central Government may also, by notification,
officer or class of officers in the Central Gov
Government or the Reserve Bank, not below the ra
Secre ary to the Government of India to in
contravention referred to in section 13.

(3) The officers referred to in sub-section (1)

the like powers which are conferred on income-t
under the Income-tax Act, 1961 (43 of 1961) and
such powers, subject to such limitations laid dow
t.

38.

Empowering other officers.

38. Empowering other officers.-(1) The Central G
by order and subject to such conditions and limi
thinks fit to impose, authorise any officer of ¢
central excise officer or any police officer or an

o the Central Government or a State Government to
of the powers and discharge such of the duties of
Enforcement or any other officer of Enforcement un
may be stated in the order.

(2) The officers referred to in sub-section (1)
the like powers which are conferred on the income-

under the Income-tax Act, 1961 (43 of 1961), su
conditions and limitations as the Central Governme
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39.

Presumption as to documents in certain cases.

39. Presumption as to documents in certain ca
document-

(i) is produced or furnished by any person or ha
from the custody or control of any person, in eit
this Act or under any other law; or

(i) has been received from any place outsid
authenticated by such authority or person and in
may be prescribed) in the course of investi
contravention under this Act alleged to have bee
any person, and such document is tendered in any p
this Act in evidence against him, or against him
person who is proceeded against jointly with him
the Adjudicating Authority, as the case may be, sh

(a) presume, unless the contrary is proved, that
and every other part of such document which purpor
handwriting of any particular person or which
reasonably assume to have been signed by, or to be
ing of, any particular person, is in that person'

and in the case of a document executed or atteste
executed or attested by the person by whom it pu
been so executed or attested;

(b) admit the document in evidence notwithstanding
duly stamped, if such document is otherwise
evidence;

(c) in a case falling under clause (i), also pres
contrary is proved, the truth of the contents of s

40.

Suspension of operation of this Act.

40. Suspension of operation of this Act.-(1) |
Government is satisfied that circumstances have a
it necessary that any permission granted or restr
by this Act should cease to be granted or imposed,
ers necessary or expedient so to do in public
Central Government may, by notification, suspend o
extent either indefinitely or for such period as m

the operation of all or any of the provisions of t

(2) Where the operation of any provision of this
sub-section (1) been suspended or relaxed inde
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suspension or relaxation may, at any time while t
in force, be removed by the Central Government by

(3) Every notification issued under this section

as soon as may be afteritis issued, before
Parliament, while it is in session, for a total p

days which may be comprised in one session or i
succe sive sessions, and if, before the expiry o
immediately following the session or the succe
aforesaid, both Houses agree in making any modif
notification or both Houses agree that the notif
not be issu d, the notification shall thereafter h

in such modified form or be of no effect, as the
so, however, that any such modification or annul
without prejudice to the validity of anything p
under that not fication.

41.

Power of Central Government to give directions.

41. Power of Central Government to give direc
purposes of this Act, the Central Government may
time, give to the Reserve Bank such general or spe
as it thinks fit, and the Reserve Bank shall, in t

its functions under this Act, comply with any such

42,

Contravention by companies.

42. Contravention by companies.-(1) Where a pers
contravention of any of the provisions of this

rule, direction or order made thereunder is a
person who, at the time the contravention was com
char e of, and was responsible to, the company for
the business of the company as well as the comp
deemed to be guilty of the contravention and shal
be proceeded against and punished accordingly:

Provided that nothing contained in this sub-secti
any such person liable to punishmentif he pr
contravention took place without his knowledg
exercised due diligence to prevent such contravent

(2) Notwithstanding anything contained in sub-sec
a contravention of any of the provisions of this
rule, direction or order made thereunder has been
company and it is proved that the contravention h
with the consent or connivance of, or is attrib
neglect on the part of, any director, manager, sec
officer of the company, such director, manager,
other officer shall also be deemed to be guilty o

his Act remains
notification.
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ion and shall be liable to be proceeded against
accordingly.

Explanation.-For the purposes of this section-

() "company" means any body corporate and inclu
other association of individuals; and

(i) "director", in relation to a firm, means a
firm.

43.

Death or insolvency in certain cases.

43. Death or insolvency in certain cases.-Any rig
liability, proceeding or appeal arisingin re

provisions of section 13 shall not abate by reas
insolvency of the person liable under that sectio
de th or insolvency such rights and obligations s
the legal representative of such person or the of
or the official assignee, as the case may be:

Provided that a legal representative of the dece
liable only to the extent of the inheritance or
deceased.

44,

Bar of legal proceedings.

44, Bar of legal proceedings.-No suit, prosecu
legal proceeding shall lie against the Central Go
Reserve Bank or any officer of that Government or
Bank or any other person exercising any power or
functions or performing any duties under this Act
in good faith done or intended to be done under t
rule, regulation, notification, direction or
thereunder.

45,

Removal of difficulties.

45. Removal of difficulties.-(1) If any difficu

giving effect to the provisions of this Act
Government may, by order, do anything not inconsi
provisions of this Act for the purpose of
difficulty: Provided that no such order shall be
section after the expiry of two years from the ¢
this Act.

and punished

des a firm or

partner in the

ht, obligation,
lation to the
on of death or
n and upon such
hall devolve on
ficial receiver

ased shall be
estate of the

tion or other
vernment or the
of the Reserve
discharging any
, for anything
his Act or any
order made

Ity arises in
, the Central
stent with the
removing the
made under this
ommencement of



(2) Every order made under this section shall be |
may be after it is made, before each House of Parl

46.

Power to make rules.

46. Power to make rules.-(1) The Central Gover
notification, make rules to carry out the provisio

(2) Without prejudice to the generality of the fo
such rules may provide for,-

(a) the imposition of reasonable restrictions on
transactions under section 5;

(b) the manner in which the contravention may be ¢

sub-section (1) of section 15;

(c) the manner of holding an inquiry by th
Authority under sub-section (1) of section 16;

(d) the form of appeal and fee for filing such
sections 17 and 19;

(e) the salary and allowances payable to and the
conditions of service of the Chairperson and other
Appellate Tribunal and the Special Director (
section 23;

(f) the salaries and allowances and other conditi
of the officers and employees of the Appellate Tr
office of the Special Director (Appeals) under sub
section 27;

(g) the additional matters in respect of which
Tribunal and the Special Director (Appeals) may
powers of a civil court under clause (i) of sub-
section 28;

(h) the authority or person and the manner in whi
may be authenticated under clause (i) of section

(i) any other matter which is required to be
prescribed.

47.

Power to make regulations.

47. Power to make regulations.-(1) The Reserve
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notification, make regulations to carry out the
this Act and the rules made thereunder.

(2) Without prejudice to the generality of the fo
such regulations may provide for,-

(a) the permissible classes of capital account tr
limits of admissibility of foreign exchan
transactions, and the prohibition, restriction or
certain capital account transactions under section

(b) the manner and the form in which the declara
furnished under clause (a) of sub-section (1) of s

(c) the period within which and the manner of r
foreign exchange under section 8;

(d) the limit up to which any person may possess f
or foreign coins under clause (a) of section 9;

(e) the class of persons and the limit up to
currency account may be held or operated under
section 9;

(f) the limit up to which foreign exchange ac
exempted under clause (d) of section 9;

(g) the limit up to which foreign exchange ac
retained under clause (e) of section 9;

(h) any other matter which is required to be
specified.

48

Rules and regualations to be laid before Parliamen

48. Rules and regulations to be laid before Pa
rule and regulation made under this Act shall be |
may be after it is made, before each House of Par
it is in session for a total period of thirty da
comprised in one session or in two or more succes
and if, before the expiry of the session immedia
the session or the successive sessions aforesaid
agree in making any modification in the rule or r

th Houses agree that the rule or regulation shoul
the rule or regulation shall thereafter have effe
modified form or be of no effect, as the case
however, that any such modification or annulment s
p ejudice to the validity of anything previously

rule or regulation.
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Repeal and saving.

49. Repeal and saving.-(1) The Foreign Exchange
1973 (46 of 1973) is hereby repealed and the A
constituted under sub-section (1) of section 52 o
(hereinafter referred to as the repealed Act) shal

d.

(2) On the dissolution of the said Appellate Boa
appointed as Chairman of the Appellate Board an

person appointed as Member and holding office as s

before such date shall vacate their respective of
h Chairman or other person shall be entitled
compensation for the premature termination of th
office or of any contract of service.

(3) Notwithstanding anything contained in any oth
time being in force, no court shall take cognizanc
under the repealed Act and no adjudicating offic
notice of any contravention under section 51 of t
after the expiry of a period of two years from t
commencement of this Act.

(4) Subject to the provisions of sub-section (3)
committed under the repealed Act shall continue to
the provisions of the repealed Act as if that Ac
repealed.

(5) Notwithstanding such repeal,-

(a) anything done or any action taken or purporte
done or taken including any rule, notification, in

or notice made or issued or any appointment, ¢
declaration made or any licence, permission, auth
emption granted or any document or instrument ex
direction given under the Act hereby repealed shal
it is not inconsistent with the provisions of this

to have been done or taken under the correspondin
this Act;

(b) any appeal preferred to the Appellate Board un
(2) of section 52 of the repealed Act but not dis
the commencement of this Act shall stand transferr
be disposed of by the Appellate Tribunal constit
Act;

(c) every appeal from any decision or order of
Board under sub-section (3) or sub-section (4) of
the repealed Act shall, if not filed before the ¢
this Act, be filed before the High Court within a
days of such commencement :

Provided that the High Court may entertain such a
expiry of the said period of sixty days if it is
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Regulation Act,
ppellate Board
f the said Act
| stand dissolv

rd, the person
d every other
uch immediately
fices and no su
to claim any
e term of his

er law for the
e of an offence
er shall take
he repealed A t
he date of the

all offences
be governed by
t had not been

d to have been
spection, order
onfirmation or
orization or e
ecuted or any
I, in so far as
Act, be deemed
g provision of

der sub-section
posed of before
ed to and shall
uted unde this

the Appellate
section 52 of

ommencement of

period of sixty

ppeal after the
satisfied that
rom filing the



appeal within the said period.

(6) Save as otherwise provided in sub-section (3),
particular matters in sub-sections (2), (4) and (
held to prejudice or affect the general applicati

of the General Clauses Act, 1897 (10 of 1897) wit
effect of repeal.

RAGHBIR SINGH, Secy.to the Govt. of India.
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FEMA Rules & Policies

The Foreign Exchange Management Act, 1999 (FEMA) came into force with effect from June 1,
2000. With the introduction of the new Act in place of FERA, certain structural changes were
brought in. The Act consolidates and amends the law relating to foreign exchange to facilitate
external trade and payments, and to promote the orderly development and maintenance of
foreign exchange in India.

From the NRI perspective, FEMA broadly covers all matters related to foreign exchange,
investment avenues for NRIs such as immovable property, bank deposits, government bonds,
investment in shares, units and other securities, and foreign direct investment in India.

FEMA vests with the Reserve Bank of India, the sole authority to grant general or special
permission for all foreign exchange related activities mentioned above.

Section 2 - The Act here provides clarity on several definitions and terms used in the context of
foreign exchange. Starting with the identification of the Non-resident Indian and Persons of
Indian origin, it defines "foreign exchange"” and "foreign security” in sections 2(n) and 2(o)
respectively of the Act. It describes at length the foreign exchange facilities and where one can
buy foreign exchange in India. FEMA defines an authorised dealer, and addresses the
permissible exchange allowed for a business trip, for studies and medical treatment abroad,
forex for foreign travel, the use of an international credit card, and remittance facility

Section 3 prohibits dealings in foreign exchange except through an authorised person. Similarly,
without the prior approval of the RBI, no person can make any payment to any person resident
outside India in any manner other than that prescribed by it. The Act restricts non-authorised
persons from entering into any financial transaction in India as consideration for or in
association with acquisition or creation or transfer of a right to acquire any asset outside India.

Section 4 restrains any person resident in India from acquiring, holding, owning, possessing or
transferring any foreign exchange, foreign security or any immovable property situated outside
India except as specifically provided in the Act.

Section 6 deals with capital account transactions. This section allows a person to draw or sell
foreign exchange from or to an authorised person for a capital account transaction. RBI in
consultation with the Central Government has issued various regulations on capital account
transactions in terms of sub-sect ion (2) and (3) of section 6.

Section 7 covers the export of goods and services. All exporters are required to furnish to the
RBI or any other authority, a declaration regarding full export value.

Section 8 puts the responsibility of repatriation on the persons resident in India who have any
amount of foreign exchange due or accrued in their favour to get the same realised and
repatriated to India within the specific period and in the manner specified by the RBI.

The duties and liabilities of the Authorised Dealers have been dealt with in Sections 10, 11 and
12, while Sections 13 to 15 cover penalties and enforcement of the orders of the Adjudicating
Authority as well as the power to compound contraventions under the Act.



Sections 36 and 37 deal with the establishment of an Enforcement Directorate, and empowers it
to investigate the violation of any provisions of the Act, rules, regulations, notifications,
directions or order issued under this Act.

FAOs on FEMA: Foreign Exchange Management Act India

From where does one purchase foreign exchange?
From authorised dealers or money changers.
Who are authorized dealers?

Banks certified by the RBI to transact in foreign exchange and foreign securities are also
referred to as authorized dealers.

How much currency is allowed for a business tour?

USD 25,000 is permitted for a business tour to any country, with the exception of Nepal and
Bhutan. Requirements in excess of this amount require permission of the RBI. No foreign
exchange is permissible for journey to Nepal and Bhutan.

Can additional foreign exchange be taken for a medical trip abroad?

Upto USD 100,000 is allowed for medical treatment overseas. Requirements over and above this
will be sanctioned on the basis of an approximation by a doctor or hospital in India or overseas.

How much forex is permitted for studies abroad?

Since students studying abroad are treated as NRIs, all rules applicable to NRIs apply to them as
well .They are also entitled to receive forex upto USD 100,000 from relatives towards the cost
of their studies.

How much foreign exchange is permitted for persons traveling abroad for employment?
Upto USD100, 000 is allowed from any authorised dealer on the basis of self-declaration.
How much foreign currency can an emigrant take?

Upto USD100, 000 on self- declaration basis is permitted to meet initial expenses in the
adopted country. No foreign exchange remittance outside India is permitted to earn points or
credits for immigration. Such outward remittances have to be supported by the RBI.

How much foreign currency can be sent as a gift to a person residing overseas?

One can send upto USD 5,000 a year, though amount exceeding this requires permission from
the RBI.

How much foreign exchange can be carried by a person visiting India?

Unlimited foreign exchange is allowed .In case the total value of cash instruments - currency
notes and travellers cheques - exceeds USD 10,000; a Currency Declaration Form has to be
presented to the customs officials on arrival at the airport.

Can a non-resident accept local hospitality from a resident?

Yes.



Can resident Indians open foreign currency accounts in India?
Yes, EEFC Accounts and RFC Accounts can be kept by resident Indians.

In the EEFC account maintained with a bank, residents are allowed to keep 50% of foreign
currency remittances received from abroad which can be used for current account transactions
and approved capital account transactions as specified by the RBI.

In the RFC Accounts, returning Indians (ex-NRlIs), can hold and maintain foreign currency. These
funds are free from restrictions on use outside India.

A RFC (Domestic) Account can also be maintained by resident Indians for receiving payments
for services abroad, or proceeds of export of goods abroad, or received as gifts from relatives
outside India.

Can resident Indians hold possessions outside India?

Yes, as per Section 6 of the Foreigh Exchange Management Act, 1999, if such assets were
purchased, held or owned during their residence outside India or inherited from a person who
was resident outside India.

Can an individual repatriate funds a second time during a calendar year?

Repatriation is allowed only upto a limit of USD 25,000 in a calendar year, and no further
remittances are permitted, even if the same funds have been remitted back to India.

How are shares transferred from NRIs to Resident Indians and vice versa?

Transfer from Non-Resident to Non-Resident:

Transfer by way of sale: A person resident outside India can sell his shares or convertible
debentures in the following manner:

» The sale can take place provided the receiver does not have any venture in India in the
same business

* A NRI may sell the shares and convertible debentures possessed by him only to another
NRI.

* An NRI can sell his shares through an authorized broker in India

Transfer by way of Gift: NRIs can gift to resident Indians as under:

» Any person be located in outside India, can present stocks or convertible debentures to
any person resident outside India; provided the receiver does not have an existing tie
up in India in the same business.

* A NRI may gift his shares and/ or convertible debentures to another NRI only
e Any person residing overseas may gift shares and/or convertible debentures to a person
resident in India.

Transfer from Resident to Non-Resident:

Transfer by sale- General Permission




A resident Indian may sell shares and convertible debentures of any Indian company whose
business falls under the Automatic Route, to any person living outside India subject to the
sectoral limits.

* Any Indian company that proposes to sell shares or convertible debentures should not
be involved in extending any financial service;

e The sale should not fall within the ambit of the provisions of SEBI (Substantial
Acquisition of Shares and Takeovers) Regulations, 1997; and

» Pricing procedures, documentation and reporting requirements for such a deal must be
as per requirements of the RBI.

Transfer by way of gift:

An Indian resident who proposes to gift to a person resident outside India is required to make
an application to the Central Office of Foreign Exchange Department, Reserve Bank with
details of

1) Name and address of the involved parties - transferor and transferee
2) Relationship between the two, and

3) Reasons for gifting

What procedure is to be followed in case the transfer does not fall into any of the above categories?
In such cases, an application to the RBI has to be made with

e A copy of FIPB approval.

» Consent/approval letter from transferor and transferee stating the number of shares,
name of company in which investment is to be made and the rate at which the
transfer is to be made.

» Details of equity participation in the company by residents and non-residents.

» All approvals and copies of FC-GPR from RBI pertaining to existing shares of the non-
residents.

* In case the seller is an NRI or an OCB, the copies of RBI approvals of the shares held on
repatriation or non-repatriation basis.

» In case the shares by the non-resident are under the SEBI Takeover Regulations, an
Open Offer document filed with SEBI

» A Chartered Accountant needs to certify the value of shares in a Fair Valuation
Certificate as per guidelines

If the shares are unlisted, the fair value has to be calculated as per the former
Controller of Capital Issue/s.

Can the savings and income earned in India be repatriated?

Yes, except where NRIs invest expressly in non-repatriable schemes. Dividends earned on
foreign investments can be remitted without restriction.



Can Foreign Currency Convertible Bonds (FCCBs) be issued by Indian companies?

Yes, in compliance with the Scheme for Issue of Foreign Currency Convertible Bonds and
Ordinary Shares (Through Depository Receipt Mechanism),1993 provided the External
Commercial Borrowing guidelines of the RBI are adhered to.

Can Preference Shares be used as a route to foreign investment?

Yes. Proposals for such investments, which are considered as part of share capital, are filtered
either through the automatic route or FIPB depending on the specific case.

Can investment be made by NRIs in unlisted shares issued by an Indian company?

Yes.

Is a foreigner allowed to establish a partnership/proprietorship concern in India?

No. Only NRIs/PIOs are allowed to set up a partnership or proprietorship business in India on a
non-repatriation basis.

Can rights shares issued by Indian companies be offered to foreigners at a discount?

Yes, provided the rights shares are offered at par to residents as well.
Foreign Technical Collaboration

How are payments made for foreign technology transfer under the Automatic Route of RBI?

Such payments are subject to:

e a maximum of USS$2 million;

e Royalty upto 5 % for domestic sales and 8 % for exports, with no bar on the duration of
the payments.

The royalty limits are exclusive of taxes and are calculated as per standard conditions.

The royalty is worked on the basis of the net ex-factory sale price of the product.

e Payments are made through authorised banks

What is to be done in cases where the Automatic Route of RBI for technology transfer does not apply?
The Ministry of Commerce, Department of Industrial Policy and Promotion, is referred to in
such cases.

What is the procedure for foreign firms to establish a Liaison office in India?
RBI approval is required to set up office in India by a foreign company.

How does a foreign company obtain RBI sanction to start a Liaison Office in India?

» The Liaison Office operates as a channel of communication between its overseas Head
Office and parties in India. No business activity in India is permitted, and neither can
it earn any income in India. The liaison office meets its expenses through inward
remittances of foreign exchange from its Head Office abroad.



To open a liaison office, an submission in form FNC-1 along with relevant documents is
made to
Foreign Investment Division,
Foreign Exchange Department, Reserve Bank of India,
Central Office, Mumbai.

Consent to set up a liaison office at the outset is given for 3 years, which can be
subsequently extended by the RBI’s Regional Office

An annual Activity Certificate from a Chartered Accountant has to be presented at the
Regional Office of the RBI, verifying that the Liaison Office is engaged in only those
activities which are allowed by the RBI.

How is a Project Office set up?

Foreign companies have been granted General Permission by the RBI to open Project
Offices in India provided they have secured a contract for a project from an Indian
company

the project is funded wholly by remittance from overseas; or
the project is funded by a bilateral or multilateral International Financing Agency; or
the project has been agreed to by a suitable authority; or

The Indian company awarding the contract has been extended a Term Loan by a
financing institution

In case the above conditions are not met, or if the foreign company is established in
Pakistan, Bangladesh, Sri Lanka, Afghanistan, Iran or China, such requests are sent to
the Central Office of the Foreign Exchange Department of the RBI at Mumbai for
sanction.

How is a Branch office set up?

RBI permits foreign companies in the manufacturing and trading business to set up Branch
Offices in India:

To represent its parent company to conduct business in India
To undertake research work in its area of business
To trade on a wholesale basis

To encourage possible technical and financial tie-ups between Indian companies and
overseas companies.

Offering professional or consultancy services
Offering IT and software services

Giving technical sustenance to the products supplied by the parent company.

Branch offices are not permitted to carry out manufacturing, processing and trading activities
on their own. An Activity Certificate from a Chartered Accountant has to be submitted annually
to the Central Office of FED. For annual remittance of income, Branch Offices may submit
required documents to a bank.



The track record of the Applicant Company, its existing trade relations with India and financial
position of the company are taken into account by the RBI while scrutinizing the application.



