Definitions,

1) “Authorised person”(AP) means an authorised dealer, money changer, authorised to deal in forex  or foreign securities & include off-share banking unit.
2)“Capital A/c Transaction”( items relating to Balance Sheet) means a transaction, which alters the assets or liabilities, including contingent liabilities, outside India of persons resident in India or assets or liability in India of persons resident outside India

3)“Currency” includes all currency notes, postal notes, postal orders, money orders, cheques, drafts, travellers cheques, letters of credit, bills of exchange & promissory notes, credit cards or such other similar instruments, as may be notified by RBI ;

4) “Current A/c Transaction” (items relating to the P & L a/c) means a transaction other than a capital a/c transaction & without prejudice to the generality of the foregoing such transaction includes,

a) payments due in connection with foreign trade, other current business, service, & short-term banking & credit facilities in the ordinary course of business.

b) Payments due as interest on loans & as net income from investments.

c) Remittances for living expenses of parents, spouse & children residing abroad, &
d) Expenses in connection with foreign travel, education & medical care of parents, spouse & children;

5) “Export”, with its grammatical variations & congnate expressions means;

a) the taking out of India to a palace outside India & goods.

b) provision of services from India to any person outside India;

6) “Forex ” means foreign currency & includes:

a) deposits, credits & balances payable in any foreign currency,

b) drafts, travellers cheques, letters of credit or bills of exchange expressed or drawn in Indian currency but payable in any foreign currency,

c) drafts, travellers cheques, letters of credit or bills of exchange drawn by banks, institutions or persons outside India, but payable in Indian currency;

7)“Person” includes:

a) an individual,

b) a HUF,

c) a company,

d) a firm,

e) an association of persons or a body of individuals, whether incorporated or not,

f) every artificial juridical person, a body of individuals, whether incorporated or not;

g) any agency, office or branch owned or controlled by such person;

8) “Person Resident in India” (PRI) means:

(i) a person residing in India for more than 182 days during the course of the preceding F.Y.  but does not include—

    (A) a person who has gone out of India or who stays outside India, in either case—

(a) for on taking up employment outside India, or

(b) for carrying on outside India a business or vocation outside India, or

(c) for any other purpose, in such circumstances as would indicate his intention to stay outside India for an uncertain period;

  (B) a person who has come to or stays in India, in either case, otherwise than:

a) for or on taking up employment in India, or

b) for carrying on in India a business or vocation in India, or

c) for any other purpose, in such circumstances as would indicate his intention to stay in India for an uncertain period;

(ii) any person or body corporate registered or incorporated in India,

(iii) an office, branch or agency in India owned or controlled by a PROI,

(iv) an office, branch or agency outside India owned or controlled by a PRI ;

9) “Person Resident Outside India”(PROI) means a person who is not resident in India;

10) “Repatriate in India” means bringing into India the realised forex & 

(i) the selling of such forex  to an AP  in India in exchange for rupees, or
(ii) the holding of realised amt in an a/c with an AP  in India to the extent notified by RBI ,& includes use of the realised amt for discharge of a debt or liability denominated in forex  & the expression “repatriation” shall be construed accordingly;

Dealing in Foreign Exchange (Forex), etc.

Sec. 3 prohibits the following transactions:-
1. dealing in forex 
2. dealing in foreign securities

3. transfer of forex  to any person not being an AP 
4. transfer of forex  in any person not being an AP 
5. making any payment to or for the credit of a non-resident in any manner

6. receiving otherwise been through an AP  any payment by order or on behalf of a non-resident in any manner

7. receiving through an AP any payment by order or on behalf of a nonresident without a corresponding inward remittance from any place outside India
8. entering into specified financial transactions, which involve a transaction in India having a counterpart transaction outside India, which apparently is to cover what are popularly known as hawala transactions.

Explanation:-

i) it is necessary that when a person receives a payment without corresponding inward remittance, then he shall be deemed to have received the payment, otherwise than through an AP .

ii) “Financial Transaction” means making any payment to, or for the credit of any person, or receiving any payment for, by order or on behalf of any person, or drawing, issuing or negotiating any bill of exchange or promissory note, or transferring any security or acknowledging any debt.

RBI has granted general permission to any person to receive any payment made in rupees on behalf of a PROI during his stay in India by converting the forex  into rupees by sale to an AP ,

· Made by means of a cheque /Bank Draft/ travellers cheques drawn on a bank outside India or made in foreign currency notes provided it is sold to an AP  within 7days of its receipt;

· By means of a postal order or postal money order issued by a post office outside India;

· RBI  has also granted general permission to a PRI to make payment in rupees:

1. for extending hospitality to a PROI;

2. to a PROI for purchase of gold or silver imported by such person.
· General permission to a company in India to make payment of sitting fees or commission or remuneration or travel expenses to & from or within India to its whole time director who is on a visit to India for company’s work. 

Holding of forex (Sec.  4)

· No PRI shall acquire, own, possess or transfer any forex, foreign security or any immovable property situated outside India However acquisition on lease for a period not exceeding 5 yrs is permissible.

· Acquisition & transfer of immovable property outside India would require prior approval of RBI  except in the following cases:

       a)  Property held outside India by a foreign citizen resident in India;
       b)  Property acquired on or before 8th July,1947 & held with the permission of RBI ;     c) Property acquired by way of gift or inheritance from persons referred to in above;
     d) Property purchased out of funds held in resident foreign currency a/c (RFC a/c).

Current a/c transactions (Sec. 5)

Any person may sell or draw forex to or from an AP for a current a/c transaction. CG may impose reasonable restrictions.

3 categories of Current a/c transactions-
(a) Transactions for which drawal of forex is prohibited:

1. Remittance out of lottery winnings.

2. Remittance of income from racing/riding or any other hobby.

3. Remittance for purchase of lottery tickets, banned/prescribed magazines, football pools, sweepstakes etc.

4. Payment of commission on exports made towards equity investment in Joint Ventures/100% Subsidiaries abroad of Indian companies.

5. Remittance of dividend by any company to which the requirement of dividend balancing is applicable.

6. Payment of commission on exports under Rupee State Credit Route, except commission up to 10% of invoice value of exports of tea & tobacco.

7. Payment related to “Call Back Services” of telephones.

8. Remittance of interest income on funds held in Non-resident Special Rupee Scheme a/c.
 (b) Transactions, which require prior approval of the Govt. for, drawal of forex :

	Purpose of Remittance
	Ministry/Department of Govt. of India

whose approval is required

	Cultural Tours
	Ministry of HRD
(Department of Education & Culture)

	Advertisement in foreign print media for

the purposes other than promotion of

tourism,foreign investments & international bidding (exceeding US$ 10,000) by a State Govt. & its PSU
	Ministry of Finance,
( Department of Economic Affairs)

	Remittance of freight of vessel charted by a PSU
	Ministry of Surface Transport
 (Chartering Wing)

	Payment of import through ocean transport  by a Govt. Department or a PSU on CIF basis( other than FOB.& FAS basis)
	Ministry of Surface Transport 
(Chartering Wing)

	Multi-modal transport operators making

remittance to their agents abroad

(a) TV Channels

(b) Internet service providers
	Regis. Certificate from DG Shipping
a)Ministry of Information & Broadcasting

b)Ministry of Communication & Information Technology

	Remittance of container detention charges exceeding the rate prescribed by DG Shipping
	Ministry of Surface Transport (DG  of Shipping

	Remittances under technical collaboration agreements where payment of royalty exceeds 5% on local sales & 8% on exports & lump sum payment exceeds US $ 2 million
	Ministry of Industry & Commerce

	Remittance of prize money / sponsorship of sports activity abroad by a person other than International /National/State Level sports bodies, if the amt involved exceeds US $ 100,000
	Ministry of HRD
(Department of Youth Affairs & Sports)

	Remittance for membership of P & I Club
	Ministry of Finance (Insurance Division)


(c) Transactions which require RBI’s prior approval for drawal of forex :
	1)
	Release of exchange in 1 F.Y. for private visits to any country (except Nepal & Bhutan).
	exceeding US$ 10,000

	2)
	Gift remittance per F.Y. per remitter or donor other than resident individual;
	exceeding US$ 5,000

	3)
	i) Donation per F.Y. per remitter or donor other than resident individual
	exceeding US$ 5,000

	
	(ii) Donations by corporate, for,-

a. creation of Chairs in reputed educational institutes;

b. to funds (not being an investment fund) promoted by Educational institutes; &

c. to a technical institution or body or association in the field of activity of the donor company.
	exceeding 1% of their forex earnings during the previous 3 F.Y.

or 

US$ 5,000,000, whichever is less,

	4)
	Exchange facilities for persons going abroad for employment.
	exceeding US $ 400,000

	5)
	Exchange facilities for emigration 
	exceeding US $ 400,000 or amt prescribed by country of emigration

	6)
	Remittance for maintenance of close relatives abroad,
	

	
	(i) of a person who is resident but not permanently resident in India & —

· is a citizen of a foreign State other than Pakistan; or

· is a citizen of India, who is on deputation in India of a foreign Co.
	i)Exceeding net salary

	
	(ii) in all other cases
	ii) Exceeding US$ 100,000 p.a. per recipient

	7)
	Release of forex to a person for

· for business travel/ attending a Conference or specialised training or 

· maintenance expenses of a patient going abroad for treatment or check-up abroad, or

· accompanying as attendant to a patient going abroad for treatment.
	Exceeding US $ 25,000

	8)
	Release of exchange for meeting expenses for medical treatment abroad 
	exceeding the estimate from the doctor in India or hospital/doctor abroad

	9)
	Release of exchange for studies abroad 
	exceeding the estimates from the institution abroad 

or  

US $ 100,000 [per academic year], 

whichever is higher

	10)
	Commission, per transaction, to agents abroad for sale of residential flats or commercial plots in India 
	exceeding 

US $ 25,000 

or 

5% of the inward remittance 

whichever is more.

	11)
	Remittances 

i)for any consultancy services in respect of infrastructure projects & 

ii) for other consultancy services procured from outside India.
	Per project exceeding

i) US$ 10,000,000 

    ii)   US$ 1,000,000 

	12)
	Remittance by an entity in India by way of reimbursement of pre incorporation Exp’s.
	exceeding US $ 1,00,000,

	13)
	Remittances, by an entity in India by way of reimbursement of pre-incorporation expenses
	exceeding 

5% of the investment brought into India 

or 

US$ 1,00,000 

whichever is higher


Explanation:  
· Remittance of gift & donation by resident individuals (point 2 & 3 above) are included under the Liberalised Remittance Scheme.
·  For the purposes point 11 above 'infrastructure project' is those related to -

i. Power,

ii. Telecommunication,

iii. Railways,

iv. (Roads including bridges,

v. Sea port & airport,

vi. Industrial parks, &
vii. Urban infrastructure (water supply, sanitation & sewage)
· Remittances for transactions above can be permitted by AP up to the ceilings prescribed therein.

· The rules do not apply where the payment is made out of funds held in Resident Foreign Currency (RFC) A/c for Exchange Earner’s Foreign Currency (EEFC) A/c of the remitter.
Capital a/c transactions (Sec. 6)
· RBI  may  prohibit, restrict or regulate the following:

a. transfer or issue of any foreign security by a PRI ;

b. transfer or issue of any security or foreign security by any branch, office or agency in India of a PROI;

c. any borrowing or lending in forex ;

d. any borrowing or leading in rupees between a PRI & a PROI;

e. deposits between a PRI & a PROI;

f. export, import or holding of currency or currency notes;

g. transfer of immovable property outside India, other than a lease not exceeding 5 yrs, by PRI ;

h. acquisition or transfer of immovable property in India, other than a lease not exceeding 5 yrs by a PROI;
i. giving of a guarantee or surety in respect of any debt incurred by a PRI & owed to a PROI or by a PROI.

· A PRI may hold, own, transfer or invest in foreign currency/ security or any immovable property situated outside India if acquired, held or owned by such person when he was a PROI or inherited from a person who was ROI.
· A PROI may hold, own, transfer or invest in Indian currency/security or any immovable property situated in India if acquired, held or owned by such person when he was a PRI or inherited from a person who was a PRI.
· RBI  may also regulate, prohibit, or restrict establishment in India of a branch, office or other place of business by a PROI, for carrying on any activity.
Categories of capital a/c transaction:

I) Permissible Transactions 
A) Schedule I ( transaction permissible in respect of PRI)

a. Investment by a PRI in foreign securities.

b. Foreign currency loans raised in India & abroad by a PRI.

c. Transfer of immovable property outside India by a PRI.

d. Guarantees issued by a PRI in favor of a PROI
e. Export, import & holding of currency/currency notes.

f. Loans & overdrafts (borrowings) by a PRI from a PROI.

g. Maintenance of foreign currency a/c in India & outside India by a PRI
h. Taking out insurance policy by a PRI from an insurance company outside India.

i. Loans & overdrafts by a PRI to a PROI.

j. Remittance outside India of capital assets of a PRI.

k. Sale & purchase of forex derivatives in India & abroad & commodity derivatives abroad by a PRI.

B) Schedule II( transaction permissible in respect of PROI )

 (a) Investment in India by a PROI, i.e.:-
i. issue of security by a body corporate or an entity in India & investment therein by a PROI; &
ii.  investment by way of contribution by a PROI to the capital of a firm or a proprietorship concern or an AOP in India.

(b) Acquisition & transfer of immovable property in India by a PROI.

(c) Guarantee by a PROI in favor of, or on behalf of, a PRI.

(d) Import & export of currency/currency notes into/from India by a PROI.

(e) Deposits between a PRI& a PROI.

(f) Foreign currency a/c in India of a PROI.

(g) Remittance outside India of capital assets in India of a PROI.

II) Transactions with no restriction They are:
 (1) For amortisation of loan &
 (2) For depreciation of direct investments in ordinary course of business. 
(3) Where drawal is for the purpose of repayments of loan installments.

III) Prohibited Transactions

Making investments in India by PROI in any form, in any company, or partnership firm or proprietary concern or any entity whether incorporated or not which is engaged or proposes to engage in the business of:

1.  A Chit fund;

2. A Nidhi company;

3. Agricultural or plantation activities;

4. Real estate business (the term shall not include developments of townships, construction of residential or commercial premises, roads or bridges) or

5.  Construction of farm houses; or

6. Trading in Transferable Development Rights (TDRs).

Acquisition & Transfer of Property in India by an Indian Citizen resident outside

India.

A PROI who is a citizen of India may—

a) acquire immovable property in India other than an agricultural property, plantation, or a farm house

b) transfer any immovable property in India to a PRI , &
c) transfer any immovable property other than agricultural or plantation property or farm house to a PROI who is a citizen of India or to a person of Indian origin ROI.
Acquisition & Transfer of Property in India by a Person of Indian Origin (PIO)
A  PIO resident outside India may—

(a) acquire immovable property in India other than an agricultural property, plantation, or a farm house.
b) acquire any immovable property in India other than agricultural land/farm house / plantation property by way of gift from a PRI or from a PROI who is a citizen of India or from a PIO resident outside India;

(c) acquire any immovable property in India by way of inheritance from a PROI or from a PRI ;

(d) transfer any immovable property in India other than agricultural land /farm House /plantation property, by way of sale to a PRI ;

(e) transfer agricultural land /farm house/plantation property in India, by way of gift or sale to a PRI who is a citizen of India;

(f) transfer residential or commercial property in India by way of gift to a person resident in India or to a PROI who is a citizen of India or to a PIO resident outside India.

Repatriation of sale proceeds.

· Permission of RBI is needed

· In the event of sale of immovable property other than agricultural land/farm house/plantation property in India the AP may allow repatriation provided:-

1) the immovable property was acquired by the seller in accordance with the provisions of the forex  
2) the amt to be repatriated does not exceed (a) the amt paid for acquisition or (b) payment is made from Non-Resident External a/c.

3) in case of residential property, the repatriation is restricted to not more than two such properties.

· In the event of failure in repayment of external commercial borrowing availed by a PRI authorised dealer may permit the overseas lender to sell the immovable property on which the said loan has been secured only to a (by the) PRI & to repatriate the sale proceeds towards outstanding dues in respect of the said loan & not any other loan.
Restriction on acquisition or transfer of immovable property outside India.

· PRI needs permission of the RBI.

· No permission needed if property —

a. held by a PRI who is a national of a foreign State;

b. acquired by a PRI on or before 8th July, 1947 & continued to be held by him with the permission of RBI.

Acquisition and Transfer of Immovable Property outside India.

· A PRI may acquire immovable property outside India,—

(a) by way of gift or inheritance 

(b) by purchase out of forex held in RFC a/c.
· A PRI, who has acquired immovable property outside India, may transfer it by way of gift to his relative who is a PRI.

· A company incorporated in India having overseas offices, may acquire immovable property outside India for its business and for residential purposes of its staff, in accordance with the direction of RBI.

Export of goods and services (Sec.  7)

Procedure:

1. Every exporter of goods or software, either directly or indirectly, to any place outside India, other than Nepal and Bhutan, shall furnish a declaration, supported by evidence.
2. Export may be made without declaration in following cases:

(a) trade samples of goods supplied free of payment;

(b) personal effects of travellers, whether accompanied or unaccompanied;

(c) ship’s stores, trans-shipment cargo 

(d) goods or software accompanied by a declaration that they are not more than twenty-five thousand 1[USD] in value in value;

(e) by way of gift of goods accompanied by a declaration that they are not more than 2[five] lakh rupees in value;

(f) aircrafts or aircraft engines and spare parts for overhauling and/or repairs abroad subject to their re-import into India, within a period of 6 months from the date of their export;

(g) goods imported free of cost on re-export basis;

(h) goods not exceeding U.S. $ 1000 or its equivalent in value per transaction exported to Myanmar under the Barter Trade Agreement 

(i) the goods which are permitted by the Development Commissioner of EPZ /EHTP /ESTP /FTZ  to be re-exported, namely :—

(1) imported goods found defective, 

(2) imported on loan basis;

(3) imported free of cost, found surplus after production operations;;

(j) replacement goods exported free of charge 

(k) goods sent outside India for testing subject to re-import into India;

(l) defective goods sent outside India for repair and re-import provided it does not involve any transaction in forex ;
(m) exports permitted by the RBI , on application made to it, 

3. The importer-exporter code number allotted to be indicated on all copies of the declaration.
4. Export value to be realised within 12 months from the date of export. Exceptions:-
a) if exported by SEZ 
b) exported to a warehouse established outside India (within 15 months from the date of shipment of goods )
c) Extension by RBI for a sufficient and reasonable cause shown,

5. Certain Exports requiring prior approval.

A. Export of goods on lease, hire, etc. 
B. Exports under trade agreement/rupee credit etc.

C. Counter Trade 

6. Delay in Receipt of Payment.
the RBI  may give directions if the due date of payment has expired,for the purpose of securing the payment

7. Advance payment against exports.

         (a) Where an exporter receives advance he shall ensure that—

(i) the shipment of goods is made within 1 year from the date of receipt of advance
(ii) the rate of interest, if any, does not exceed LIBOR + 100 basis points; and
(iii) the documents covering the shipment are routed through AP through whom the advance payment is received :

Provided that in the event of the exporter’s inability to make the shipment within 1 year refund shall be made with the prior approval of the RBI .

         (b) Where the export agreement provides for shipment of goods extending beyond the period of 1 year the exporter shall require the prior approval of the RBI.

Realisation and repatriation of forex (Sec.  8)

Person shall be deemed to have repatriated the realised forex to India when he receives in India payment in rupees from the account of a bank or an exchange house situated in any country outside India, maintained with an authorised dealer.
1. A person shall sell the realised forex to an AP

a) within 7 days if he has received such exchange as remuneration for services rendered, whether in or outside India, or in settlement of any lawful obligation or an income on assets held outside India, or as inheritance, settlement or gift and 
b) in all other cases within 90 days of its receipt.

2. Also surrender unused portion of forex to an AP within 60 days from the date of its acquisition or purchase by him. 
3. Also surrender any unspent balance on forex  acquired for the purpose of foreign travel within 90 days from the date of return of the travel to India if the unspent amt is in the form of foreign currency notes and coins and within 180 days if it is in the form of travelers’ cheque.

Exemption from realisation and repatriation in certain cases (Sec 9)

(a) possession of foreign currency or foreigners coins by any person up to the limit specified by RBI
(b) foreign currency account held or operated by person or class of persons up to the limit specified by RBI
(c) forex  acquired or received before the 8th day of July, 1947 or any income arising or accruing there on which is held outside India by any person in pursuance of a general or special permission granted by the RBI ;

(d) forex  held by a PRI up to the limit specified by RBI , if such forex  was acquired by way of gift or inheritance from a person referred to in clause (c), including any income arising there from;

(e) forex  acquired from employment, business, trade, vocation, service, honorarium, gifts, inheritance or any other legitimate means up to the limit specified by RBI and

(f) such other receipts in forex  as specified by RBI.

· RBI specified the following limits for possession or retention of foreign currency or foreign coins, namely:

	possession of foreign currency and coins by an AP or by any person
	without limit

	retention by a PRI of forex held in the form of foreign currency notes, bank notes and foreign currency traveler’s cheques and

(a) was acquired by him while on a visit to any place outside India by way of payment for services not arising from any business in or anything done in India; or

(b) was acquired by him, from any person not resident in India and who is on a visit to India, as honorarium or gift or for services rendered or in settlement of any lawful obligation; or

(c) was acquired by him by way of honorarium or gift while on a visit to any place outside India; or

(d) represents unspent amt of forex  acquired by him from an AP  for travel abroad
	not exceeding USD 2,000 or its equivalent in aggregate

	PRI but not permanently resident may possess foreign currency in the form of currency notes, bank notes and traveler’s cheques, if such foreign currency was acquired, held or owned by him when he was resident outside India and, has been brought into India in accordance with the regulations and declared to the Customs Authorities
	without limit


· Explanation :-
 “Not permanently resident” means a person resident in India for employment of a specified duration (irrespective of length thereof) or for a specific job or assignment, the duration of which does not exceed three years.
Authorised Person(AP) (SEC.10)

1. RBI  may, on an application made to it, authorise any person to be known as AP 
2. Authorisation granted may be revoked by the RBI at any time if the RBI is satisfied that:

a. it is in public interest so to do; or

b. the AP has failed to comply with the condition or has contravened any of the provisions of the Act 

3. Authorisation shall be revoked only after giving a reasonable opportunity of being heard (OBH).

4. An AP shall require the person acquiring forex to make declaration

5. Any person, other than an AP, who has acquired or purchased forex for any purpose does not use it for such purpose or does not surrender it to AP  within the specified period or uses the forex so acquired or purchased for any other purpose for which purchase or acquisition of forex is not permissible shall be deemed to have committed contravention.

RBI’s powers to issue directions to AP (Sec. 11)
1. Directions in regard to making of payment or the doing or desist from doing any act relating to forex or foreign security.

2. Directions in regard to furnishing of information
3. RBI may, after giving reasonable OBH, impose on the AP a penalty which may extend to Rs.10,000 and in the case of continuing contraventions with an additional penalty which may extend to Rs.2000 for every day during which such contravention continues.

4. RBI  may, at any time, make an inspection of the business of any AP for the purpose of:

a) verifying the correctness of any statement, information or particulars furnished to the RBI ;

b) obtaining any information or particulars which such AP  has failed to furnish;

c) securing compliance with the provisions 

5. It shall be the duty of every AP, to furnish such books, accounts and other documents or statement or information as the said officer may require.
CONTRAVENTIONS AND PENALTIES IN BRIEF

	Contravention
	Quantum of Penalty

	Sec.11 

Of any direction by the AP  or failure to file any return as directed by RBI
	􀂾Up to Rs. 10,000.

􀂾If continuing offence additional penalty up to Rs. 2,000 per day.

	Sec.13 

Of any provision of the Act, or any

rule, regulation notification, direction

or order or of any condition subject

to which an authorisation issued
	􀂾Up to three times, the sum involved, if it is quantifiable.

􀂾If not quantifiable up to Rs. 2 lacs.

􀂾If continuing, further penalty up to Rs.5,000 per day after first day.

	Sec.14

Failure to pay penalty as above

– where demand is of an amt exceeding Rs. 1 Crore.

– in any other case
	 Civil imprisonment.

􀂾Up to 3 years

􀂾Up to 6 months.


COMPOUNDING OF OFFENCES IN BRIEF (Sec-15)

The RBI is empowered to compound contravention of the provision as follows

	Sum involved in contravention
	By whom

	Rs. 10 lakh or below 
	AGM

	More than 10 lakh but less than 40 lakh
	DGM

	Rs. 100 lakh or more but less than 50 lakh
	GM

	Rs. 100 lakh or more
	Chief GM


The power of Enforcement Directorate to compound contraventions is as follows:

	Sum involved in contravention
	By whom

	Rs. 5 lakh or below
	Deputy Director

	More than 5 lakh but less than Rs. 10 lakh
	Additional Director

	Rs. 10 lakh or more but less than Rs. 50 lakh
	Special Director

	Rs. 50 lakh or more but less than Rs. 1 Crore
	Special Director with Deputy Legal Advisor

	Rs. 1 Crore or more
	Director of Enforcement with Special Director


· No contravention shall be compounded unless the amt involved in such contravention is quantifiable.

ADJUDICATION AND APPEAL

	Sec.  No
	Obligation
	Time Limit

	Sec.  14
	Penalty to be paid
	Within 90 days from the date on

which notice for payment of penalty is served.

	Sec.  15
	Compounding of Contravention
	Within 180 days of receipt of application by Directorate of Enforcement.

	Sec.  16
	Complaint to be dealt by Adjudicated Authority
	Within 1 year of receipt of complaint.

	Sec.  17
	Appeal to Special Director (Appeals)
	Within 45 days from receipt of order.

	Sec.  19
	Appeal to Appellate Tribunal
	Within 45 days from receipt of order.

	Sec.  19(5)
	Appeal to be dealt with by Appellate Tribunal
	Will try to dispose-off the appeal within 180 days from receipt of appeal.

	Sec.  35
	Appeal to High Court
	Within 60 days of communication of order or decision.


Appointment of Adjudicating Authority (AA)  (Sec.  16)

· the CG may appoint the AA for holding an inquiry against whom a complaint has been made after OBH is given.
· No AA shall hold an enquiry except upon a complaint in writing made by the CG.
· The said person may appear either in person or take the assistance of a legal practitioner or a CA.

· AA shall have the same powers of a civil court

· Shall dispose-off  the complaint within 1 year from the date of receipt of the complaint.

· where the complaint cannot be disposed off the AA shall record periodically the reason in writing for not disposing off the complaint 

Appeal to Special Director (Appeals) (Sec.  17)

· The CG shall, appoint one or more Special Directors (Appeals) to hear appeals against the orders of the AA.
· Every appeal shall be filed within 45 days from the date on which the order made by the AA  is received by the Aggrieved person.(extension may be entertained is sufficient cause is showed)
· After giving OBH, shall pass such order, as he thinks fit confirming, modifying or setting aside the order appealed.
· Shall send a copy of every order made by him to the parties to appeal.

· Shall have the same powers of a civil court.

Establishment of Appellate Tribunal (AT)  (Sec. 18)

· The CG shall establish to hear appeals against the orders of the AA and the Special Director (Appeals)
· Person appealing shall while filing the appeal, deposit the amt of penalty notified by the CG.
· the AT may dispense with such deposit if it causes undue hardship to the party appealing

· Appeal shall be filed within a period of 45 days from the date on which order made by the AA or the Special Director (Appeals) is received by the aggrieved person.(extension may be entertained is sufficient cause is showed)
· After giving OBH, shall pass such order, as he thinks fit confirming, modifying or setting aside the order appealed.

· Shall send a copy of every order made by him to the parties to appeal.

· Shall have the same powers of a civil court.

· Shall dispose-off the complaint within 180 days from the date of receipt of the appeal.

· where the complaint cannot be disposed off  the Adjudicating Authority shall record periodically the reason in writing for not disposing off the complaint
Appeal to High Court (Sec. 35)

· Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to the High Court within 60 days from the date of communication of the decision/order(extension of further 60 days may be granted).
Directorate of Enforcement (Sec.36) - established by the CG (such officers shall be called officers of Enforcement),

Power of search, seizure, etc. (Sec.37)

· Vests with The Director of Enforcement not below the rank of an Assistant Director

· CG may also, authorise any officer not below the rank of an Under Secretary to the Govt. 
to investigate any contravention referred to in Sec.13. The officers shall exercise powers which are conferred on income-tax authorities under the Income-tax Act.
CG may Empower officers other then referred to in sec Sec. 37 (Sec.38)

Presentation as to documents in certain cases (Sec.39)

Where any document is produced or furnished by any person or has been seized from the custody or has been received from any place outside India, the court or the Adjudicating Authority, shall

a) presume, that the signature and the handwriting to be the handwriting of the person by whom it purports to have been so executed or attested;

      (b) admit the document in evidence notwithstanding that it is not duly stamped, if such document is otherwise admissible in evidence;

Suspension of operation of this Act (Sec.40)

CG may in public interest suspend or relax, either indefinitely or for such period as may be notified, the operation of all or any of the provisions of this Act. At anytime CG may also remove such suspension by notification if official gazette. 

Contravention by companies (Sec.42)

every person who, at the time the contravention was committed, was in charge of, and was responsible to, the company for the conduct of the business of the company shall  deemed to be guilty provided such officer proves that the contravention took place without his knowledge or that he exercised due diligence to prevent such contravention.

Death or insolvency in certain cases (Sec.43)

Any right, obligation, liability, proceedings or appeal arising in relation to the provision of Sec.13 shall not abate by reason of death or insolvency of the person liable and shall devolve on the legal representative only to the extent of the inheritance or estate of the deceased.

Bar Legal proceedings (Sec.  44)

No suit, prosecution or other legal proceeding shall lie against the CG or the RBI .

Removal of difficulties (Sec.  45)

CG may do anything consistent with the provisions of this Act for the purpose of removing the difficulty before expiry of 2 years from the commencement of this Act. Such order shall be laid, before each House of Parliament.

· Power to make ‘RULES’ lies with the CG (Sec.  46)

· Power to make ‘REGULATIONS’  lies with RBI (Sec.  47)

· Rules and regulations to be laid before Parliament (Sec.  48)

Comparison/Changes/Modification made i.r.o FERA
	A. PREAMBLE

An Act to consolidate & amend the law relating to forex  with the objective of

􀂾Facilitating external trade & payments &

􀂾Promoting orderly development & maintenance of forex market in India.

	B.NATURE OF THE ACT - Basically a Civil Law.

	C. PROHIBITION/RELAXATION- Only specified Acts relating to forex  are regulated. In other words, everything & anything is not controlled. Under Sec. 5, all current a/c transactions are permitted though RBI may regulate by issuing notifications/circulars. If there are no notifications, transaction relating to current a/c is permitted.

	D. APPLICABILITY- 

The Act applies to all branches, offices & agencies outside India owned or controlled by a PRI & also to any contravention there under committed outside India by any person to whom this Act applies.In other words, FEMA does not any more apply to citizens of India who are outside India, unless they are residents of India.

	E.IMPORTANT CHANGES IN THE DEFINITION – PRI 

Citizenship is irrelevant for determining the status. To be a resident in India, an individual has to be present in India for more than 182 days in the preceding F.Y..

	F. AUTHORISATION BY RBI – TO WHOM?

Sec.10 empowers RBI to appoint AP to deal in forex/or in foreign securities.

	G.CONTRAVENTION

Contravention of provisions of FEMA or notifications, etc.would attract only a fine & not imprisonment. Imprisonment only on default /defiant refusal or payment of fine

	H.PENALTY- Limited to 3 times the sum involved provided it is quantifiable. If it is not the quantifiable limit is upto Rs.2 lac. If it is a continuing offence,further penalty upto Rs. 5000/- per day after the 1st day.

	I.COMPOUNDING OF OFFENCES

Directorate of Enforcement the power to compound offences in accordance with the rules framed by the CG

	J.RIGHT TO TAKE PERSON FOR LEGAL ASSISTANCE

the appellant has the right to take the assistance of legal Practitioner or a CA.

	K.PRESUMPTION OF MENS-REA

No such presumption of guilty of mind unless the prosecution proves so.


