COMPETITION ACT, 2002
I. Background and Applicability
Monopolies and Restrictive Trade Practices Act (MRTP) was introduced in 1969 with the object of restricting concentration of economic power in a few hands. Effective 01.08.1984, provisions relating to ‘unfair trade practices’ were introduced in the MRTP Act. With liberalization, the applicability of the MRTP Act was cancelled effective from 27.09.1991. Considering that free and fair competition is required for a healthy economy, the Competition Act, 2002 was enacted for the following purposes: 

· Prohibition of Anti Competitive Agreements
· Prohibition of Abuse of Dominant Positions
· Regulations of Combinations
II. Important Concepts
The following concepts are defined in the Act. 

· Enterprise
· Goods
· Shares
· Service
· Dominant Position
· Abuse of Dominant Position
· Relevant market
· Combination
· Turnover
· Acquisition
· Control
· Group
III. Prohibition of Anti Competitive Agreements
All Anti Competitive Agreements are prohibited under Competition Act, 2002. It is provided that no Enterprise or Association of Enterprises or Association of Persons shall enter into Agreements in respect of production, supply, distribution, storage, acquisition or control of goods or prohibition of services, which causes or is likely to cause an appreciable adverse effect on Competition within India [section 3(1)]. It is provided that any agreement entered into in contravention of Section 3(1) shall be void [section 3(2)]
IV. Anti Competitive Practices
The Competition Act, 2002 deems as an Anti Competitive Practice any agreement entered into between Enterprises or Association of Enterprises or Persons & Association of Persons or between any persons or enterprise or practice carried on, or decision taken by any Association of Enterprise or Association of Persons, including cartel, engaged in identical or similar trade of goods or provisions of services which, 

· Directly or indirectly determine the purchase or the sale price
· Limits or controls of production, supply, markets, technical development, investments, or provision services
· Shares the market or the source of production or provision of services by way of allocation of geographical area of market or type of goods or services, or number of customers in the market or in any other similar way.
· Directly or indirectly results in bid rigging or collusive bidding, shall be presumed to have an appreciable adverse effect on competition.
· The above will not apply to joint Venture Agreements, if such agreement increases efficiency in production, supply, distribution, storage, acquisition or control of goods or provision of services.
V. Prohibition of Abuse of Dominant Position
Abuse of dominant position by an enterprise is prohibited [section 4(1)] though, dominant position itself is not prohibited. Dominant position means a position of strength enjoyed by an enterprise, in the relevant market in India which enables it to 

· Operate independently of competitive forces prevailing in the relevant market; or
· Affect its competitors or consumers or the relevant market in its favour [explanation (a) to section 4(2)]
VI. Combinations
Combination is meant to be acquisitions of one or more enterprises by one or more persons or merger or amalgamation of enterprises. The following combinations are treated as increasing market dominance liable for adverse provisions of Competition Act, 2002:
	Sr. No.
	Type of Merger
	Monetary limit of assets acquired liable for being treated as combination if joined assets/turnover after acquisition exceeds the following:

	
	
	In India
(Rs. crores)
Assets/Turnover
	Outside India
(US $ Million)
Assets/Turnover

	1
	Acquisition by large enterprise
	1,000/3,000
	500/1,500

	2
	Acquisition by Groups 
	4,000/12,000
	2,000/6,000

	3
	Acquisition by enterprise having similar goods and services 
	1,000/3,000
	200/1,500

	4
	Acquisition by enterprise having similar goods and services by a group
	4,000/12,000
	2,000/6,000

	5
	Merger of enterprises
	1,000/3,000
	500/1,500

	6
	Merger in group company
	4,000/12,000
	2,000/6,000


VII. Competition Commission of India (CCI)
The Central Government shall notify and appoint a Commission called as Competition Commission of India, which shall be an autonomous body corporate. The CCI shall be given notice by any person or enterprise who or which proposes to enter into a combination. The notice giving is optional and can be done in prescribed form after paying prescribed fee. The option is given as a measure of precaution and if there is any difficulty, one will have to establish that the combination has not affected competition adversely.
VIII. Orders of CCI, its execution and its appeals
CCI can pass the following orders. 

· Grant interim relief
· Temporary injunction
· Award compensation
· Class action
IX. Penalties
	Sr. No
	Contravention
	Penalty

	1
	Orders of CCI
	Rs. 10,00,000 plus 1 year imprisonment

	2
	Directions issued by CCI
	-do-

	3
	Failure to comply with directions of CCI / Director General
	Rs. 1,00,000 per day

	4
	Making false statement or omission to furnish material information
	Minimum Rs. 50,00,000/-
Maximum Rs. 100,00,000/-

	5
	Offences in relation to furnishing information
	up to Rs. 10,00,000/-


There is provision to impose lesser penalties under section 46
	RIGHT TO INFORMATION LAW

	 
	
	
	

	Preamble
An Act to provide for setting out the practical regime of right to information for citizens to secure access to information under the control of public authorities, in order to promote transparency and accountability in the working of every public authority, the constitution of a Central Information Commission and State Information Commissions and for matters connected therewith or incidental thereto.
General Note
A long awaited step in achieving transparency in administration had been taken legislatively and one of the precursors of such a Central Act has been the Freedom of Information Act and the Maharashtra Right to Information Act, 2002. 
It has been well said that a democracy is run on informed public opinion. However, the means of obtaining information is a matter of grave concern for the functioning of a democracy. Several years back in a High Court judgment, it was stated that dark times are required for dark deeds. This was in the context of a municipal notice being served upon a party in the middle of the night. A severe comment however, removed the legislative lacuna and has ordained that such services of processes etc. has to be in the day time. This shows that in a given point of time administration can be hard on citizens. Citizens’ actions shall be assailed at the hands of the administration though however no corresponding provisions were made of passing information to the citizens on matters of importance to a citizen. This lacuna in the legislative programme would upset many welfare projects and can be takenover by corrupt officials and bureaucracy. It is in order to prevent such takeovers by corrupt and dishonest bureaucracy and/or the administration that the Act such as this can be of some hope and some relevance. 
The salient features of the Act
a. This Act replaces the Freedom of Information Act, 2002 and to the extent of occupied field is also replacing the Acts like the Maharashtra Right to Information Act, 2002. 
b. The Act seeks to streamline the administration in order that the various functionaries of the Government adapt themselves to the obligation of furnishing information as called for. 
c. It provides for an independent apparatus or instrumentality for enabling the citizens to obtain information about the functioning of various Government functionaries. 
d. By definition and otherwise, it has spelt out the contents of the obligation to furnish information as also has made distinction as to the matters to which the obligation is not attached while matters are enlisted which are exempted for being furnished as and by way of information to the requesting member of the public.
The Act provided for: 
e. hierarchy of instrumentalities with inbuilt provisions for Appeal. 
f. It remedy to third party as defined in the Act. 
g. It bar of jurisdiction of Civil Courts. 
h. Exempting organizations to which this Act may not apply. 
i. Empowering the Central Government to prepare educational programmes etc. 
j. It has also made distinction in terms of periods available and excluded for getting inf 
FREQUENTLY ASKED QUESTIONS
Few FAQ's which are available on the website of RTI, http://persmin.nic.in  are reproduced hereunder
1. When does it come into force ? 
It comes into force on the 12th October, 2005 (120th day of its enactment on 15th June, 2005). 
2. Who is covered ? 
The Act extends to the whole of India except the State of Jammu and Kashmir.[S(12)]
3. What does information mean ? 
Information means any material in any form including records, documents, memos, e-mails, opinion, advices, press releases, circulars, orders, log books, contracts, reports, papers, samples, models, data material held in any electronic form and information relating to any private body which can be accessed by a public authority under any other law for the time being in force but does not include "file notings" [S.2(f)].
4. What does Right to Information mean? 
It includes the right to –
i. Inspect works, documents, records. 
ii. Take notes, extracts or certified copies of documents or records. 
iii. Take certified samples of material. 
iv. Obtain information in form of printouts, diskettes, floppies, tapes, and video cassettes or in any other electronic mode or through printouts. [S.2(j). 
5. What are the obligations of public authority? 
It shall publish within one hundred and twenty days of the enactment :
i. the particulars of its organization , functions and duties; 
ii. the powers and duties of its officers and employees; 
iii. the procedure followed in its decision making process, including channels of supervision and accountability; 
iv. the norms set by it for the discharge of its functions; 
v. the rules, regulations, instructions, manuals and records used by its employees for discharging its functions; 
vi. a statement of the categories of the documents held by it or under its control; 
vii. the particulars of any arrangement that exists for consultation with, or representation by the members of the public, in relating to the formulation of policy or implementation thereof; 
viii. a statement of the boards, councils, committees and other bodies consisting of two or more persons constituted by it. Additionally, information as to whether the meetings of these are open to the public, or the minutes of such meetings are accessible to the public; 
ix. a directory of its officers and employees; 
x. the monthly remuneration received by each of its officers and employees, including the system of compensation as provided in its regulations; 
xi. the budget allocated to each of its agency, indicating the particulars of all plans, proposed expenditures and reports on disbursements made; 
xii. the manner of execution of subsidy programmes , including the amounts allocated and the details and beneficiaries of such programmes ; 
xiii. particulars of recipients of concessions, permits or authorizations granted by it; 
xiv. details of the information available to, or held by it, reduced in an electronic form; 
xv. the particulars of facilities available to citizens for obtaining information, including the working hours of a library or reading room, if maintained for public use; 
xvi. the names, designations and other particulars of the Public Information Officers. [S.4(1)(b)] 
6. What is not open to disclosure ? 
The following is exempt from disclosure [S.8]
i. information, disclosure of which would prejudicially affect the sovereignty and integrity of India, the security, strategic, scientific or economic interests of the State, relation with foreign State or lead to incitement of an offence; 
ii. information which has been expressly forbidden to be published by any court of law or tribunal or the disclosure of which may constitute contempt of court; 
iii. information, the disclosure of which would cause a breach of privilege of Parliament or the State Legislature; 
iv. information including commercial confidence, trade secrets or intellectual property, the disclosure of which would harm the competitive position of a third party, unless the competent authority is satisfied that larger public interest warrants the disclosure of such information; 
v. information available to a person in his fiduciary relationship, unless the competent authority is satisfied that the larger public interest warrants the disclosure of such information; 
vi. information received in confidence from foreign Government; 
vii. information, the disclosure of which would endanger the life or physical safety of any person or identify the source of information or assistance given in confidence for law enforcement or security purposes; 
viii. information which would impede the process of investigation or apprehension or prosecution of offenders; 
ix. cabinet papers including records of deliberations of the Council of Ministers, Secretaries and other officers; 
x. information which relates to personal information the disclosure of which has no relationship to any public activity or interest, or which would cause unwarranted invasion of the privacy of the individual; 
xi. Notwithstanding any of the exemptions listed above, a public authority may allow access to information, if public interest in disclosure outweighs the harm to the protected interests. 
7. Is partial disclosure allowed ? 
Only that part of the record which does not contain any information which is exempt from disclosure and which can reasonably be severed from any part that contains exempt information, may be provided. [S.10]
8. What does a "public authority" mean ? 
It means any authority or body or institution of self-government established or constituted : [S.2(h)]
i. by or under the Constitution; 
ii. by any other law made by Parliament; 
iii. by any other law made by State Legislature; 
iv. by notification issued or order made by the appropriate Government and includes any – 
a. body owned, controlled or substantially financed 
b. non-Government organization substantially financed directly or indirectly by the appropriate Government. 
9. Who is excluded ? 
Central Intelligence and Security agencies specified in the Second Schedule like IB, R&AW, Directorate of Revenue Intelligence, Central Economic Intelligence Bureau, Directorate of Enforcement, Narcotics Control Bureau, Aviation Research Centre, Special Frontier Force, BSF, CRPF, ITBP, CISF, NSG, Assam Rifles, Special Service Bureau, Special Branch (CID), Andaman and Nicobar, The Crime Branch-CID-CB, Dadra and Nagar Haveli and Special Branch, Lakshadweep Police, Agencies specified by the State Governments through a Notification will also be excluded. The exclusion, however, is not absolute and these organizations have an obligation to provide information pertaining to allegations of corruption and human rights violations. Further, information relating to allegations of human rights valuations could be given but only with the approval of the Central or State Information Commission, as the case may be. [S.24] 
10. Who are "Third Parties"? 
A third party means a person other than the citizen making a request for information and includes a public authority. Third parties have a right to be heard in respect of applications and appeals dealing with information submitted by them to the Government in confidence. [S.11] 
11. Who are Public Information Officers (PIOs) ? 
PIOs are officers designated by the public authorities in all administrative units or offices under it to provide information to the citizens requesting for information under the Act. Any officer, whose assistance has been sought by the PIO for the proper discharge of his or her duties, shall render all assistance and for the purpose of contraventions of the provisions of this Act, such other officer shall be treated as a PIO. For List of PIOs [Click here].
12. What are the duties of a PIO ? 
i. PIO shall deal with requests from persons seeking information and where the request cannot be made in writing, to render reasonable assistance to the person to reduce the same in writing. 
ii. If the information requested for is held by or its subject matter is closely connected with the function of another public authority, the PIO shall transfer, within 5 days, the request to that other public authority and inform the applicant immediately. 
iii. PIO may seek the assistance of any other officer for the proper discharge of his/her duties. 
iv. PIO, on receipt of a request, shall as expeditiously as possible, and in any case within 30 days of the receipt of the request, either provide the information on payment of such fee as may be prescribed or reject the request for any of the reasons specified in S.8 or S.9. 
v. Where the information requested for concerns the life or liberty of a person, the same shall be provided within forty-eight hours of the receipt of the request. 
vi. If the PIO fails to give decision on the request within the period specified, he shall be deemed to have refused the request. 
vii. Where a request has been rejected, the PIO shall communicate to the requester – (i) the reasons for such rejection, (ii) the period within which an appeal against such rejection may be preferred, and (iii) the particulars of the Appellate Authority. 
viii. PIO shall provide information in the form in which it is sought unless it would disproportionately divert the resources of the Public Authority or would be detrimental to the safety or preservation of the record in question. 
ix. If allowing partial access, the PIO shall give a notice to the applicant, informing; 
a. that only part of the record requested, after severance of the record containing information which is exempt from disclosure, is being provided; 
b. the reasons for the decision, including any findings on any material question of fact, referring to the material on which those findings were based; 
c. the name and designation of the person giving the decision; 
d. the details of the fees calculated by him or her and the amount of fee which the applicant is required to deposit; and 
e. his or her rights with respect to review of the decision regarding non-disclosure of part of the information, the amount of fee charged or the form of access provided. 
x. If information sought has been supplied by third party or is treated as confidential by that third party, the PIO shall give a written notice to the third party within 5 days from the receipt of the request and take its representative into consideration. 
xi. Third party must be given a chance to make a representation before the PIO within 10 days from the date of receipt of such notice. 
13. What is the Application Procedure for requesting information ? 
i. Apply in writing or through electronic means in English or Hindi or in the official language of the area, to the PIO, specifying the particulars of the information sought for. 
ii. Reason for seeking information are not required to be given; 
iii. Pay fees as may be prescribed (if not belonging to the below poverty line category). 
14. What is the time to get the information ? 
i. 30 days from the date of application 
ii. 48 hours for information concerning the life and liberty of a person. 
iii. 5 days shall be added to the above response time, in case the application for information is given to Assistant Public Information Officer. 
iv. If the interests of a third party are involved then time limit will be 40 days (maximum period + time given to the party to make representation). 
v. Failure to provide information within the specified period is a deemed refusal. 
15. What is the fee ? 
i. Application fees to be prescribed which must be reasonable. 
ii. If further fees are required, then the same must be intimated in writing with calculation details of how the figure was arrived at; 
iii. Applicant can seek review of the decision on fees charged by the PIO by applying to the appropriate Appellate Authority; 
iv. No fees will be charged from people living below the poverty line. 
v. Applicant must be provided information free of cost if the PIO fails to comply with the prescribed time limit. 
16. What could be the ground for rejection ? 
i. If it is covered by exemption from disclosure. (S.8) 
ii. If it infringes copyright of any person other than the State. (S.9) 
17. Who are the Appellate Authorities ? 
i. First Appeal; First appeal to the officer senior in rank to the PIO in the concerned Public Authority within 30 days from the expiry of the prescribed time limit or from the receipt of the decision (delay may be condoned by the Appellate Authority if sufficient cause is shown). 
ii. Second Appeal; Second appeal to the Central Information Commission or the State Information Commission as the case may be, within 90 days of the date on which the decision was given or should have been made by the First Appellate Authority. (delay may be condoned by the Commission if sufficient cause is shown). 
iii. Third Party appeal against PIO’s decision must be filed within 30 days before first Appellate Authority; and, within 90 days of the decision on the first appeal, before the appropriate Information Commission which is the second appellate authority. 
iv. Burden of proving that denial of Information was justified lies with the PIO. 
v. First Appeal shall be disposed of within 30 days from the date of its receipt. Period extendable by 15 days if necessary. (S.19) 
18. What are the penalty provisions ? 
Every PIO will be liable for fine of Rs. 250 per day, up to a maximum of Rs. 25,000/-, for –
a. not accepting an application; 
b. delaying information release without reasonable cause; 
c. malafidely denying information; 
d. knowingly giving incomplete, incorrect, misleading information; 
e. destroying information that has been requested and 
f. obstructing furnishing of information in any manner. 
The Information Commission (IC) at the Centre and the State levels will have the power to impose this penalty. The Information Commission can also recommend disciplinary action for violation of the law against an erring PIO. (S.20) 
19. What is the jurisdiction of courts ? 
Lower Courts are barred from entertaining suits or applications against any order made under this Act, (S.23). However, the writ jurisdiction of the Supreme Court and High Courts under Articles 32 and 225 of the Constitution remains unaffected.


	
	
	

	 INTELLECTUAL PROPERTY RIGHTS LAW

	 
	
	
	

	1. Intellectual property refers to the creation of mind; i.e., invention, industrial designs for articles, literary & artistic work, symbols, etc. used in commerce. 

2. When the products of human mind are accorded public protection, the concept of intellectual property law is said to have been properly applied. In other words, if there is no protection, there is no application of the law of intellectual property. 

3. Not all products human of mind are protectable as intellectual property such as day dreams, imaginings etc. However, if they are reduced into some tangible form, they are protectable. 

4. Intellectual property is divided into two categories; 

Industrial property which includes patents, trade marks, industrial designs and geographical indications of source and Copyrights. 

5. The law of Intellectual Property Rights is an umbrella term which encompass within its fold various statute laws such as: 

i. The Patents Act, 1970 as amended by Patent (Amendment) Act, 2005 

ii. The Copyright Act, 1957 

iii. The Trade and Merchandise Marks Act, 1958 (with amended Trade Marks Act, 1999) 

iv. The Designs Act, 1911 (With amended the Designs Act, 2000) 

v. The Geographical Indications of Goods (Registration and Protection) Act, 1999 (Passed by the Parliament but yet to be implemented) 

vi. Layout of Designs of Integrated Circuits 

vii. Protection of Plant varieties and Farmer’s Right Bill passed by Lok Sabha) 

viii. Protection of undisclosed Information Bill proposed to be introduced. 

ix. Other related Legislations such as 

– Information Technology Act

– Bio Diversity Bill 

– The Convergence Bill

– The Competition Bill

The summarized provisions of the laws relating to trade marks, copyrights, patents and the Geographical Indication of goods which form the core segments of the law of IPR are highlighted hereunder: 

TRADE MARK

1. A ‘mark’ is a symbol or a graphical representation in various forms which are applied to the articles of commerce. 

2. Under the Act, there are four categories of marks which are Trade marks, Services, Marks, Certification Marks and Collective Marks. 

3. A trade mark is used for identification of goods or services supplied or provided by a particular producer in distinction with other goods or services available in the market. 

4. Trade marks function as a stamp of quality in the minds of people who show affinity towards the products or services of a particular producer or service provider. Thus, it distinguishes the goods or services of one party form those of others. 

5. Trade marks provide assurance that the goods or services are of certain quality and consistency. 

6. Though it is not compulsory to register the Trade Mark it is advisable to get it registered for better protection under the law. In respect of unregistered Trade Marks, a passing off action can be maintained against the party infringing the subsisting or well known trade marks. 

7. Trade marks can be owned jointly or separately. 

8. Once registered, the trade mark has a validity period for a term of ten years. After the expiry of the term, the registration can be renewed for another terms of ten years by payment of a prescribed fees. Likewise, it can be renewed for a life time. 

9. Against infringement of Trade Marks, the aggrieved party has remedy to institute a criminal proceeding or to bring an action for injunction and damages. 

10. The registered proprietor of Trade Mark has the power to effect assignment and transmission of Trade Mark. 

11. There a appellate Boards to deal with the offences and penalties in respect of the infringement of Trade Marks. 

12. Under section 157, the Central Government has power to make rules to carry out the provisions of the Trade Marks Act by making notification in the Official Gazette. 

13. Section 35 of the Income-tax Act, provides for allowance of expenditure incurred on scientific research and section 35A provides on the expenditure incurred on acquisition of patents rights or copyrights. 

COPYRIGHT 

1. Copyright law is applied in the fields of literary, dramatic, music and artistic works. 

2. Copyright is an exclusive right which provides the copyright owner to 

– reproduce the work in any material from including storing, 

– to issue copies of mark to the public, if they are already not in circulation, 

– to perform the work in public, or to communicate to the public. 

3. Section 13 of the Copyright Act outlines the scope that copyright exists in three classes of work. 

– Original literary, dramatic, musical and artistic work

– Cinematograph film and 

– Sound recording 

The originality does not refer to the ideas but to the manner and material forms of their expression. 

4. There are no copyrights in natural events. 

5. It is not necessary that the work must be registered under the copyright law. 

6. For protection under Copyright law, the work must be original, (must not be copied from other works) [Macmillan Co. Ltd. vs. K & J Cooper AIR 1924 PC 75 p. 83] 

7. Use of original skill is essential to acquire copyright for having protection under the copyright law. 

8. Copyrights can be granted to joint authors. 

9. Rights exists in respects of publications or reproduction, translation, adoption or to convert into music/record, to copy, etc. 

10. The copy right in a work can be assigned and licensed against royalty 

11. The term of copyright in any literary, dramatic musical or artistic work other than photograph published within the life time of the author is 60 years from the beginning of the calendar year next following the year in which the author dies. In other words, it is the life time of the author plus 60 years after his or her death. 

12. In case of photographs and Cinematograph Films copyright subsists for a term of 60 years from its publication [Sections 25 and 26]. 

13. Infringement occurs in case of following acts which without the consent of the author. 

– reproduction of work in material form 

– publication of the work 

– communication of the work in public 

– making adoption and translation of the work. 

14. Against infringement of copyright, the author is entitled to have recourse either by way of filing a civil suit or a criminal suits in addition to having administrative remedies available from the Registrar of Copyrights, Copyright Board and Copyright Societies. 

PATENT 

1. Patent is a legal right granted by the Government that permits its owner to prevent others from makings, using or selling an invention. 

2. The patent system in India is governed by the Patent Act, 1970 (No. 39 of 1970) as amended by the Patents (Amendment) Act, 2005 and the Patents Rules, 2003 effective from 1-1-2005 in India. 

3. Patent right is territorial in nature and a patent obtained in one country is not enforceable in other country. 

4. Patent is granted in respect of an invention which must be new and useful. 

Sec. 2(m) "patent" means a patent for any invention granted under this Act;

Sec. 2(ja) "inventive step" means a feature of an invention that involves technical advance as compared to the existing knowledge or having economic significance or both and that makes the invention not obvious to a person skilled in the art;

Sec. 2(l) "new invention" means any invention or technology which has not been anticipated by publication in any document or used in the country or elsewhere in the world before the date of filing of patent application with complete specification, i.e. the subject matter has not fallen in public domain or that it does not form part of the state of the art; 

5. The criteria for the grant of a patent is the novelty of invention and its utility. Once these two requisites are satisfied, the next parameter to consider that it must have inventive steps and it must be industrially applicable. 

6. An invention to become the subject matter of patent should not be a discovery. 

7. The Patent is granted in respect of each invention. 

8. The Patents can basically be categorized into two types. 

a) ordinary patents

b) patents of addition (granted for improvement or modification of the already granted patents for the unexpired term) 

c) convention applications with priority date 

d) National Phase applications under PCT

In case of product patent, it is the end product which is the subject matter of Patent. In case of process Patent, it is the process or method of manufacturing the substance on which patent is granted. 

9. Not all inventions are eligible for patent protection. Section 3 of the Patent Act, lists out the items which are not inventions. 

Section 3(d) has been amended w.e.f. 1.1.2005 which states as under:

"(d) the mere discovery of a new form of a known substance which does not result in the enhancement of the known efficacy of that substance or the mere discovery of any new property or new use for a known substance or of the mere use of a known process, machine or apparatus unless such known process results in a new product or employs at least one new reactant. 

Explanation - For the purposes of this clause, salts, esters, ethers, polymorphs, metabolites, pure form, particle size, isomers, mixtures of isomers, complexes, combinations and other derivatives of known substance shall be considered to be the same substance, unless they differ significantly in properties with regard to efficacy,"

10. In respect filing of International application under the Patent Co-operation Treaty, the filing date as per newly introduced section 7(1B) of an application as referred to in sub-section (1A) and its complete specification shall be the international filing date as accorded under the Patent Co-operation Treaty. 

11. For detailed procedure to acquire a patent, please refer to the steps enumerated in C.D. Briefly stated, the steps involved are application for patent, reference of application to the examiners, examination of application by examiner, search and investigation, acceptance of complete specification and advertisement in the Gazette, opposition to the grant of Patent and granting and sealing of Patent. 

12. The term of a patent is 20 years. 

13. The owner of a patent has right to exploit the patent, assign and licence the patent and also right to surrender the patent which would ultimately go to public domain. 

14. As per amended section 25 with regard to apposition proceeding to the grant of patent it states that where an application for a patent has been published but a patent has not been granted, any person may, in writing, represent by may of opposition to the controller against the grant of patent on the ground that the applicant has wrongfully obtained the invention. 

15. Transmission of Patent - on the death of the owner of a patent, the patent may be transferred to his or her legal heir or representative like any other property. 

16. In case of infringement of the right over a patent, the owner can institute a civil suit in any District Court or a High Court having jurisdiction to try the suit. 

17. The period of limitation for bringing a suit is three years from the date of infringement, No notice of infringement to the defendant is necessary. 

18. In case of infringement, the relief may be claimed by way of an injunction, damages, an account of profits, an order for delivery or destruction, certificate of validity and/or costs. 

19. India is member of World Intellectual Property Organization (WIPO). In respect of patents, India is a member of the following international organisations and treaties ; 

i) World Trade Organization w.e.f. 1.1.1995

ii) Conventions establishing WIPO.

iii) Paris convention for the protection of industrial w.e.f. 7.12.1998

iv) Patent Co-operation Treaty (PCT) w.e.f. 7.12.1998

v) Budapest treaty w.e.f. 17.12.2001.

THE GEOGRAPHICAL INDICATIONS OF GOODS (REGISTRATION AND PROTECTION) ACT, 1999

1. This is an Act to provide for the registration and better protection of geographical indication relating to goods. The goods may be of agricultural, natural or manufactured goods or any goods of handicraft or of industry and includes food stuff. And the term indication includes any name, geographical or figurative representation or any combination of them conveying or suggesting the geographical origin of goods to which it applies. 

2. The geographical indication in relation to goods means an indication which identifies such goods as aforstated originating or manufactured in the territory of a country or a region or a locality in that territory where a given quality, reputation or other characteristics of such goods is essentially attributable to its geographical origin and where such goods are manufactured goods, any of the activities like production, processing or preparation of goods takes place in such territory, region or locality. Say for example, basmati rice production from Punjab, tea production from Assam or Darjeeling, Kolhapuri Chappel from Kolhapur, wine or pheni from Goa, to name a few. 

3. For the purpose of registration, the Register of Geographical Indications shall be kept at the Head Office of the Geographical Indications Registry which shall record, the names, address and description of proprietors, names, address and description of authorised users and such other matters as may be prescribed. 

4. A geographical registration may be registered in respect of any goods comprised of such class as may be classified by the Registrar and in respect of definite territory of a country or a region or a locality in that territory. 

5. Section 9 of the Act categorises certain indications which shall not be registered as geographical indication such as a geographical indication the use of which would be likely to deceive or cause confusion or which would be contrary to any law for the time being in force or which may hurt the religious susceptibilities of any class of citizens or which are determined to be generic names or indications of goods and are not ceased to be protected in their country of origin or which have fallen into disuse in that country or which would otherwise be disentitled to protection in a Court besides other prohibitions. 

6. Any association of persons, producers or organisation or authority established under any law desirous of registering geographical indication in relation to such goods may apply in writing in such form accompanied by such fees as may be prescribed. 

7. A single application may be made for different class of goods and fees to be paid shall be in respect of each such class of goods. Once the application is accepted, the Registrar initiates its action for advertisement so that the public is given three months time to make any kind of position to registration. 

8. The registration is valid for a term of 10 years which upon its expiry may be renewed from time to time. 

9. As per Sec. 20, no person shall be entitled to institute any proceeding or to recover damages for the infringement of an unregistered geographical indication. The right of action / relief can be claimed only if the geographical indication is registered. As per Section 13, registration shall be prima facie evidence of validity. 

10. Any right to a registered geographical indication shall not be the subject matter of assignment, transmission, licensing, pledge, mortgage or any such other agreement. 

11. The law prescribes various quantum of penalties and fine for falsification of geographical indication of goods as stated in Sections 38 to 44. 

BIOLOGICAL DIVERSITY

1. The piece of legislation was enacted on 05.02.2003 with the object of providing conservation of biological diversity, sustainable use of its components and fair and equitable sharing of the benefits arising out of the use of biological resources, knowledge and for matters connected therewith or incidental thereto. The Act is known as the Biological Diversity Act, 2002. 

2. The factors that necessitated passing of this Act are as under: 

– That India is rich in biological diversity and associated traditional and contemporary knowledge system relating thereto.

– That India is a party to the UN Convention on Biological Diversity signed at Rio de Janeiro on 05.06.1992.

– That the said Convention came into force on 29.12.1993.

– That the said Convention reaffirms the sovereign rights of the states over their biological resources.

– That the said Convention has the main objective of conservation of biological diversity, sustainable use of its components and equitable sharing of the benefits arising out of utilization of generic resources.

– That it was considered necessary to give effect to the said Convention. 

3. The term biological diversity means the variability among living organisers from all sources and the ecological complex of which they are part and includes diversity within species or between species and of ecosystems. Further biological resources comprise of plants, animals and micro-organisms or parts thereof, their genetic materials and by-products (excluding value added products) with actual or potential use or value, but does not include human genetic materials. The commercial utilization means end use of biological resources for commercial utilisation such as drugs, industrial enzymes, food flavours, fragrance, cosmetic, emulsifiers, oleoresins, colours, extracts and genes used for improving crops and livestock through genetic intervention but does not include conventional breeding or traditional practices in use in any agriculture, horticulture, poultry, diary farming, animal husbandry or bee-keeping. 

4. The Biological Diversity Act, 2002, provides for various provisions relating to formation of Natural Biodiversity Authority, Biodiversity Management Committee and State Biodiversity Board. 

5. The Act provides that no application for intellectual property rights be made without approval of Notional Biodiversity Authority. The Act also prscribes that certain persons to not to undertake Biodiversity related activities without approval of Notional Biodiversity Authority.
	
	
	


