        REVIVAL AND RESTRUCTURING OF SICK UNITS
Introduction
· In 70’s and 80’s, when number of companies were facing financial problems, steps taken for their revival proved ineffective due to complexity and multiplicity of laws. Even where management was taken over by govt, they could not be revived and thus were forced to wound up. 
· Thus there was a need for a law, which can timely detect the sickness and take appropriate corrective measures.
· To provide for this, sick industrial companies (special provision) act, 1985 ie SICA was enacted.  
· SICA has the overriding effect over all the existing laws, so that whenever an industrial co becomes a sick, it need not comply with number of laws and compliance of SICA will be sufficient. 
· SICA provides for establishment of 
· Board for industrial and financial reconstruction (BIFR) and

· Appellate authority for industrial and financial reconstruction (AAIFR)
· Poor track record of SICA
Reasons:

· BIFR and AAIFR have not been efficient in pursuing their objectives.
· Disinterest of management of sick units in formulating ways of restructuring of sick units.

· Section 22 in SICA gives overriding effect of BIFR over other authorities and was thus misused to a large extent.
· To make SICA effective, it has been repealed by the parliament by sick industrial companies (special provision) repeal act, 2003, which requires that the existing regulatory authorities: BIIFR and AAIFR to be dissolved and national company law tribunal (NCLT) to be established.
· Though above repeal act has been passed by the parliament but still it has not come in force. CG is unable to constitute the NCLT being some of its provisions unconstitutional and invalid and thus stay has been given on its constitution.
Definition and meaning of sick industrial company
An industrial company which has:
I. Accumulated losses in any FY >= 50% of average net worth of 4 preceding FY. OR
II. Failed to repay its debts within any three consecutive quarters on demand made in writing for the repayment by creditor (s) of co.
Meaning of industrial company: one which owns one or more industrial undertaking.
Undertaking means undertaking related to scheduled industry under IDRA and not being ancillary or small industrial undertaking.
Reference to NCLT
Where an industrial company has become sick industrial co, the BOD of such co shall:

a) Make a reference to NCLT and
b) Prepare a scheme of its revival along with an application containing such particulars as may be prescribed for determination of measures which may be adopted with respect to such company.
Auditor’s certificate
The aforesaid application shall be accompanied by a certificate from the auditor from a panel of auditors constituted by tribunal, indicating:

a) The reasons of the net worth being =< acc losses OR
b) The default in repayment of its debts making such company a sick unit
As the case may be
Government/bank/financial institution can also make reference 
· RBI or
· State govt or

· Public financial institution or

· Scheduled bank

Can also make reference in respect of a co which has become sick to the NCLT for determination of the measures to be adopted with respect to such company
A ref is not required to be made in respect of Govt Company. However, govt co can make such ref to tribunal with the prior approval of the CG or SG as the case may be.
Time period for making a reference
                                   TO BE MADE

                             WITHIN 180 DAYS FROM

Date on which the BOD/RBI/PFI/CG/SG/bank, come to know of relevant facts giving rise to causes of such reference

                                        OR

       WITHIN 60 DAYS of final adoption of accounts    
                    WHICHEVER IS EARLIER
Tribunal to pass order whether co has become sick
· on receipts of reference
· NCLT to pass order as to whether co in whose respect ref has been made
· Has become sick industrial company.

· NCLT order to be final.
Inquiry into working of sick industrial companies
Tribunal

· On receipt of ref or

· Upon any information received in respect of such co or

· Upon its own knowledge regarding financial condition of such co
May make such inquiry for determining whether industrial co has become sick or not. The tribunal shall complete its enquiry within 60 days which can be extended to 90 days.
Report by operating agency
The tribunal may require, by order, any operating agency to enquire into the scheme for revival and make a report with respect to such matters as may be specified in the order. The operating agency shall submit its report to the tribunal within 21 days of such order which can be extended to days.
Appointment of special directors
· During the course of enquiry,
· Tribunal can appoint one or more persons to be special directors on the board of sick co

· To safeguard its financial and other interest and in public interest 

· Special director to submit a report to tribunal within 60 days from commencement of enquiry.
· Appointment of special director (s) overrides entire act, MOA and AOA.

Power of tribunal to make suitable order on completion of enquiry
· On completion of enquiry
· Tribunal is satisfied about sick co ability to make its net worth exceed acc loses or pay its debt. It will give such time to the co as it may deem fit to recover from its sick co status.
· If tribunal decides that it is not practicable for co to recover from its sick co status within reasonable time
· Will direct operating agency to formulate a scheme to revive such company.
Preparation and sanction of schemes
In compliance to order of tribunal

· Specified operating agency to formulate scheme 
· In respect of such sick co
· Having regard to the guidelines framed by RBI
· Within 60 days from the date order of tribunal and can be extended to 90 days.
· Scheme provides for one or more of the measures specified in section 424D of co act.
The scheme prepared by the operating agency shall be examined by the tribunal and a copy of the scheme with modification, if any made by the tribunal, shall be sent in draft to the company and the operating agency, and be published in such daily newspapers as the tribunal may consider necessary for inviting suggestions and objections if any.
Rehabilitation by giving financial assistance  
Sanctioned scheme 
· May provide for financial assistance in form of loans, advances, relief or concession 
· From the CG/SG/bank/PFI/any other institution

· To the sick company.

Winding up of sick industrial company 

· Tribunal after making enquiry and after consideration of relevant facts and circumstances and after hearing all the concerned parties
· Is of the opinion 
· Concerned sick industrial co is not likely to become viable in near future 

· It is just and equitable to wind up the co

· It may record its finding and order winding up.

Penalty for certain offences
If any person
· Violates the provision of 

· Any scheme or

· Order of tribunal

· Order of appellate tribunal 

· Makes false statement or

· Gives false evidence or

· Attempts to temper the records of reference or appeal

Shall be punishable 

· with simple imprisonment upto 3 years or

· With max fine of 10 lacs.
Levy of cess on every company
· cess shall be levied and collected
· on every company
· for the purpose of 

· rehabilitation on revival or 

· protection of assets 

Of sick industrial companies

Rate of cess: 0.005% to 0.1% of the value of annual turnover or gross receipts, which ever is more.
Date of deposit: pay to CG within 3 months from the close of financial year.
The proceeds of the cess levied and collected shall first be credited to the consolidated fund of India and then it will be transferred to the rehabilitation and revival fund.
Rehabilitation and revival fund
Rehabilitation and revival fund shall be formed for the purpose of rehabilitation or revival or protection of assets of the sick company.
Following amount to be credited in the aforesaid fund:

· Cess so collected as appropriated by parliament.

· Any amount given as grants by the CG for the purpose of this fund.

· Any amount given to the fund from any other source

· Any income from investment of the amount of the fund.
· Amount refunded by the co u/s 441G of co act.
Above fund to be under control of NCLT.

It shall be utilized for any of the following purposes:

· Making interim payment of workmen’s dues pending the revival or rehabilitation of the sick industrial company.

· Payment of workmen’s dues where sick co goes in winding up.

· Protection of assets of the sick co.

· Revival or rehabilitation of the sick industrial company.
Difference between SICA and co act
· As per SICA, when industrial co is referred to BIFR, legal proceedings were to be suspended thereby providing protection to sick cos against suit for recovery of money, execution against property of the co. no such protection in co act.
· The provisions of SICA override every law except FEMA. Co act has no overriding effect.

· As per co act cess is required to be paid by every co. no such concept under SICA. 
