LPL INFRASTRUCTURES LTD. v. KUMAR’S

METALLUGICAL CORPORATION LTD.

[(2008) 85 SCL 251 (AP)] V.V.S.Rao, J. [Decided

on 23.01.2008]

Section 433 of the Companies Act 1956 read with section 15 of the SARFAESI Act  Winding up petition filed – Respondent Company was issued with possession notice by the Reconstruction Company – whether winding up is barred - Held,No.

Brief Facts : The petitioner-company was having an arbitration award in its favor. The respondent company was directed to deposit half of the decretal amount to which the respondent company failed to comply with and the petitioner filed an execution petition in the court. Meanwhile, the financial institutions which had lent money to the respondent company transferred the loans account to an asset reconstruction company ‘ARCIL’. ‘ARCIL’ invoked section 13(2) of the 2002 Act and gave possession notice to takeover assets of the company. In this background, the petitioner filed company petition for winding

up of the respondent-company on the ground that it was unable to pay its dues within three months from the date of receipt of delivering demand. The respondent company resisted the petition on the ground that ARCIL had taken over possession of the company and that winding up petition could not be admitted.

Decision : Petition admitted.

Reasons : The possession notices issued by ARCIL would not amount to taking over management under section 13(4) (b) read with section 15(1) and (3) of SARFAESI Act. When the Act provides method and manner of taking over management under section 15(1) of SARFAESI Act, there cannot be any other method of taking over management. The law contemplates take over of management by the Securitization Company or Reconstruction Company and/or secured creditor by appointment of directors of Borrower Company or by appointment of an administrator of the business of the borrower. Both these are absent. Even if the respondent company is taken over possession under section 15(3) of SARFAESI Act by ARCIL as secured creditor, unless the management is shown to have been taken over as per section 15(1), section 15(3)(c) of SARFAESI Act does not bar a winding up petition. This is also further supported by the fact that section 13(4) (a) of SARFAESI Act speaks of taking possession of secured assets of the borrower and also take over of management of business of the borrower under section 13(4) (b) of SARFAESI Act. Admittedly, respondent company stopped its business for various reasons and there is not even a whisper in the counter that it is ongoing company. In such a situation, there cannot be a take over of management of business of respondent company nor is it shown that management is taken over by ARCIL as provided under section 15(1) of SARFAESI Act. The difference between the SFC Act and SARFAESI Act is section 13(4) (a) and (b) and section 15(1) of SARFAESI Act. Such provisions are absent in SFC Act. Therefore, the decision of Delhi High Court in Shivalik Agro Poly Products Ltd.v.Disco Electronics Ltd AIR 2000 Del 10 is not an authority for the proposition that as and when possession is taken over by secured creditors or the securitization company/reconstruction company under section 15(3) or section 13(4)(a) of SARFAESI Act, winding up petition is barred. Such an interpretation would render core provisions in SARFAESI Act redundant. Secondly, it is always presumed that parliament was aware of the provisions of SFC Act and other cognate laws when section 13(4) and 15(1) and (3) were enacted in SARFAESI Act. The difference, therefore, is very glaring and the decisions under SFC Act cannot furnish any guidance for interpreting provisions of SARFAESI Act. In the result, for the above reasons, the company petition is admitted.

RAMESHBHAI TANK v. OFFICIAL LIQUIDATOR OF VIJAY MILLS LTD. [(2008) 85 SCL 262(GUJ.)] K.A.Puj, J. [Decided on 18.03.08]

Companies Act, 1956 - Section 630- OL issued eviction notices toemployees occupying the rooms - Employees claimed that they were not service tenants - OL proved that they were service tenants - Whether application to be allowed - Held, No.

Brief Facts : The applicants, who were the ex-employees of the company, were occupants of rooms situated on land owned by the company-in-liquidation. They filed the instant company application praying for quashing and setting aside the notices dated 24-5-2007 and 10-10-2007 issued by the Official Liquidator calling upon them to hand over the premises belonging to the company-in-liquidation. It was the case of the applicants that they were not service tenants but the lawful tenants of the premises given to them on rent who were not connected with the company-in-liquidation and had been regularly paying their rent arrear to the mills company and thereafter to the Official Liquidator. The Official Liquidator, on the other hand, stoutly contested that the applicants were not ordinary tenants but were service tenants. and, thus, the provisions of section 630 would equally apply to them.

Decision : Application dismissed.

Reasons : The applicants had not made out a case that they were the tenants of the company-in-liquidation. Though an attempt was made to make a distinction between the applicants and the other service tenants on the ground that the applicants were never in the employment of the company-in-liquidation, yet in view of their own admission before the Official Liquidator, it was difficult to accept that proposition. The documents which were produced before the Court were either in the nature of rent receipts, telephone/electricity bills or tax bills. Such documents were not enough to establish their claim that they were the tenants of the company-in-liquidation. In the instant case the company-in-liquidation had not created any tenancy or sub-tenancy nor given its consent to the alleged tenancy rights of the applicants. On the contrary, the Official Liquidator issued notices of eviction and pursuant to the directions of the Court; he tried to implement the said notices. Since there were no tenancy rights of the applicants, there was no question of undergoing any change in the rights of the company vis-à-vis the applicants. Further, there was no admission of leasehold or

tenancy rights of the applicants nor there any valid documents to that effect. Hence, there was no question of presuming any oral or written contract between the company and the applicants.

In the instant case, the applicants were not the tenants under any agreement and they were not in possession of the premises under a lease from the company. Even otherwise, the very object of section 468 is to provide a summary procedure for enabling the liquidator to avoid expensive litigation in the discharge of one

of his primary duties, viz., the collection of the assets of the company. This section can be resorted to only after making of a winding up order. Even under this section, the Court has power to order a former employee of a company in winding up, who still has in his possession the property of the company, to deliver possession thereof to the Official Liquidator. In view of aforesaid factual and legal position, none of the applicants deserved any relief from the Court.

G.SIVA RAMAKRISHANA v. RUSNI DISTILLERIES (P.) LTD. [(2008) 85

SCL 231(AP)] V.V.S.Rao, J. [Decided on 28.01.2008]

Companies Act,1956 - Setion 433 - Winding up of the company - Money paid by petitioners for allotment of shares – Petitioners sought winding up as creditors - Whether petition to be admitted

- Held, No.

Brief Facts : The petitioners’ case was that they gave a sum as unsecured loan to the respondent-company and the company failed to repay the same. It has been alleged in the petition that the company promised to allot shares to them by converting the above said loan and that they had also given collateral security to the bank from which the company had borrowed money. They were also allegedly appointed as executive director and director of the respondent-company. The managing director of the company sought to remove them from the directorship.

Thereupon, the petitioners issued notice to the company under section 434 and filed instant petition under sections 433(e), 434(1) (a) and 439 seeking for winding up of the respondent-company.

The respondent-company resisted the petition alleging that the amounts in question had been paid by the petitioners towards share application money and now they were trying to mislead the Court by calling themselves unsecured creditors by invoking section 433.

Decision : Petition dismissed.

Reasons : In the instant case, the petitioners claimed that they gave amount as an unsecured loan. They also took a stand that the amount was paid for allotment of shares. If it was given as unsecured loan, the only proof produced before the High Court was the bank statement and the two letters addressed by them to Syndicate Bank. They themselves could not prima facie show that they were creditors. If the petitioners had given unsecured loan, which was not prima facie established, they could not maintain the petition. If the amount was given as application money for allotment of shares as alleged by them, still they could not be treated as creditors.

Every person who gives money to the company cannot be treated as creditor, unless such person is treated as ‘creditor’ to whom the company owes debt under contract. An applicant for shares can never be treated as creditor of the company. Payment of money by a person for shares is governed by prospectus which is the invitation of the company to subscribe. Unless and until the application for allotment of shares is accepted and shares are allotted, a person cannot be in any jural relationship. Even the money paid with an application for shares is never treated as a debt of the company nor is applicants treated as creditors. The money is treated as share application money and returned when the shares are not fully allotted or partly allotted. Therefore, the applicant is only

entitled to refund of money. He cannot be given locus as creditor to file a petition under sections 433(e) and 434(1) (a), read with section 439(1)(b). In the instant case, the respondent had raised a bona fide dispute with regard to payment of money by petitioners as alleged, with regard to their allegation that money was given as share application money as unsecured creditors and with regard to utilization of amounts by the petitioners. It was a bona fide dispute regarding the alleged debt. The petitioners, therefore, could not be said to have proved prima facie case for admitting the winding up petition.

The law is well-settled that a winding up petition is not a ground to enforce payment of a disputed debt when the respondent bona fide demurs the debt. In view of the above brief reasons, the company petition can not be admitted and same is, accordingly, dismissed.

KALUPUR COMMERCIAL CO-OPERATIVE BANK LTD. v. O.L. OF NAVRANG SYNTHFAB P. LTD. & ORS [(2008) 143 COMP CAS 115 (GUJ)] K.A. PUJ, J. [Decided on 20.02.2008]

Companies Act,1956 - Sections 536(2) - Disposition of property after commencement of winding up—Respondent company went into liquidation - Directors mortgaging the properties of the company during winding up proceedings in favour of the applicant bank - Properties put up for sale - Bank objecting the confirmation of sale - Whether objection is valid-Held, No.

Brief Facts : The authorized persons of the respondent-company, after having obtained financial facilities from the applicant bank, committed irregularities. Criminal complaints were filed by the bank and conditional bail was granted to the second respondent, the person chiefly responsible for administering the company, by directing him to deposit certain amounts with the bank by executing all necessary documents including the power of attorney for the purpose of creating a charge over the properties of the accused which were to be given as security to the bank. Pursuant to the order, the third respondent also executed a power of attorney in his capacity as a director of the company on being authorized by the board of directors. Meanwhile the company went into liquidation. The two directors executed power of attorneys in favour of the applicant bank after the appointment of the OL. When the OL put the properties of the company to sale, the applicant bank obtained an order from the court for participating inn the sale proceedings and all other proceedings qua the property. In a judge’s summons the bank inter alia sought for a direction to the official liquidator not to confirm the sale in favour of any third party since the property was conveyed in its favour as security towards the credit. The official liquidator contended that the two powers of attorney in favour of the bank were executed after the company went into liquidation and the transaction fell within the ambit of section 536(2) of the Companies Act, 1956, as it was entered within one year prior to the date of winding up. 

Decision : Application dismissed.

Reasons : The relief prayed for no longer survived in view of the order dated February 19, 2008, whereby the bank was permitted to participate in the sale committee meeting as well as all the proceedings of the company in liquidation. The status of the bank would be decided only on the outcome of the application that may be filed before the Company Law Board and the question would be decided at the time of disbursement of the amount realized on the sale of the property.
OSNAR PAINTS AND CONTRACTORS P. LTD. v. WESTERN INDIA SHIPYARD LTD [(2008) 143 COMP CAS 139 (BOM)] N.A. Britto, J. [Decided on 15.06.2007]

Companies Act,1956-Sections 433 and 434 - Winding up - Inability to pay debts - Bona fide dispute as to the workmanship of the work completed - Respondent company deducted amounts from the payment - Contractor filed winding up petition-

Whether admissible-Held, No. 

Brief Facts : On completion of the work the petitioner called upon the respondent-company to pay the amount raised in the bills which was disputed by the company. The respondent company made certain deductions from the payment made to the petitioner. The petitioner filed a winding up petition against the company on the grounds of inability to pay debts. The respondent company raised the defense of bonafide dispute relating to the workmanship of the work completed by the petitioner and resisted the petition.

Decision : Petition dismissed.

Reasons : Prima facie the respondent was justified in deducting certain amount as there were serious disputes between the petitioner and the respondent regarding the delay and unsatisfactory completion of work. The petitioner’s bill based on the completion certificate was not accepted by the respondent at any point of time and even prior to the first notice dated June 7, 2005. The petition was filed only to exert pressure to pay the bill. The dispute raised by the respondent was bona fide involving disputed questions of fact which could be gone into only in a full-fledged inquiry before the civil court and was not the scope of a summary proceeding like a winding up petition.
PREHARI MUTUAL WELFARE SOCIETY (REGD.) & ORS v. GURCHARAN SINGH & BACHAN KAUR [(2008) 142 COMP CAS 772 (P&H)] Satish Kumar Mittal, J. [Decided on 23.08.2007]

Companies Act,1956 - Section 446 - Winding up petition was pending before the company court - Applicants were prosecuted for the offence of cheque dishonour - applicants sought the interference of the company court to stay the criminal proceedings - Whether company court can stay criminal proceedings against the officers of the company - Held, No.

Brief Facts : The respondents had filed separate criminal complaints against the president and the secretary of the petitioner-company under section 138 of the Negotiable

Instruments Act, 1881, alleging dishonor of the cheques. The president and the secretary of the petitioner-company, by filing separate petitions under section 445 of the Companies Act, 1956, sought the staying of the criminal proceedings initiated against them on the ground that winding up petitions against the group of companies were pending.

Decision : Petitions dismissed.

Reasons : After hearing counsel for the parties, I do not find any merit in these petitions. Section 446 of the Act only bars proceedings against the company where a winding up order has been passed or the official liquidator has been appointed as provisional liquidator, except by leave of the court. This provision does not bar criminal proceedings against the employees, manager or director of the company for cheating or other offence. When the criminal proceedings of cheating are not against the company, but against the manager or director or employee of the company, the leave of the company court is not necessary, as the proceedings cannot be said to be against the company. In this regard, reference can be made to a decision of this court in Gain Chand v. Amar Nath (1970) 40 Comp Cas 1158.

In the instant case, the complaints have been filed against the petitioners in their capacity as president/secretary of the Pehari Mutual Welfare Society which is not the company under liquidation. Even in these cases, the complaints were filed for the alleged offence, for which the cause of action arose in the year 2004, much before appointing provisional liquidator, which pertain to the winding up of the companies. Therefore, in my opinion, the criminal complaints initiated by the respondents under section 138 of the Negotiable Instruments Act, 1881, against the petitioners cannot be stayed; under section 446 of the Act. In view of the above, both these petitions are dismissed.

SEVERN TRENT WATER PURIFICATION INC. v. CHLORO CONTROLS (INDIA) P. LTD. & ANR [(2008) 142 COMP CAS 81 (SC) ; JT 2008 (2) 618 SC] C.K. Thakker & Tarun Chatterjee, JJ. [Decided on 18.02.2008]

Companies Act, 1956 - Section 433-Winding up- CCD the shareholder of JV company CCI merged with another company ST - ST’s name was not entered in the members register of CCI due to non intimation of merger - ST filed winding up petition against

CCI - Whether maintainable - Held, No.

Brief Facts : The appellant (ST) a USA corporation was formerly known as CCD. In or about 1990, ST’s group acquired CCC whose name was subsequently changed to ST. On March 31, 2003, CCD amalgamated with and merged into ST and pursuant to the merger agreement, CCD went out of existence. CC, a company controlled by K, and CCD set up a joint venture company, CCI, in Mumbai (respondent herein). For the said purpose, a joint venture agreement was executed by the parties on November 16, 1995. CCD held 50 percent of the equity share capital of CCI, the other 50 percent being held by CC. ST did not intimate the merger of CCD with it and failed to enter its name as shareholder in the member’s register of CCI. Owing to a deadlock in management ST terminated the joint venture agreement and filed a petition, in the capacity of contributory, under section 433(f) of the Act seeking winding up of the company CCI, under the just and equitable ground. The respondent company contested the petition on the ground that ST was not a contributory as its name is not recorded in its members register because ST failed to intimate the merger of CCD with it.

Decision : Petition dismissed.

Reasons : It is clear that the provisions of the Act must be complied with before presenting a winding up petition under Section 439(4)(b) of the Act. If a person intends to present a petition for winding up of a company as a contributory, he/it has to satisfy the Company Court that his/its case is covered by one of the eventualities contemplated by clause (b) of sub-section (4) of Section 439 of the Act. In the instant case, despite merger and amalgamation of Capital Controls (Delaware) Company Inc. into Severn Trent, no step has been taken by Severn Trent for rectification of the register and registration of shares in its name. In our opinion, the Division Bench of the High Court is right in observing that it cannot be contended by Severn Trent that in view of dispute between Severn Trent and Koch’s, the Company would not have registered shares in the name of Severn Trent. Had Severn Trent applied and the prayer rejected, an appropriate action could have been taken in accordance with law. The provisions of the Companies Act, 1956, must be complied with before presenting a winding up petition under section 439(4) (b) of the Act. If a person intends to present a petition for winding up of a company as a contributory, he or it has to satisfy the company court that his or its case is covered by one of the eventualities contemplated by clause (b) of sub-section(4) of section 439 of the Act. Sub-section (4) of section 439 is a “self contained code” as to presentation of petition by a contributory. A person claiming to be a contributory and presenting a petition for winding up of a company in that capacity must fulfil the conditions laid down in the said section.

A winding up petition can be presented by a contributory in the following three eventualities : (i) shares must have been originally allotted to him; or (ii) shares must have been held by him and registered in his name for at least six months during the eighteen months immediately before the commencement of the winding up proceeding; or (iii) shares must have devolved on him through the death of a former shareholder.

The phrase “or have devolved on him through the death of former holder” would apply to natural persons who are holding shares in their individual capacity and not to juristic entities. In the context of company law, winding up of a body corporate is not the same thing as or equivalent to death of a member. An individual and a body corporate expressly have been treated separately which is clear from sections 430, 431, and 432 of the Act. Under the scheme of the Act, every creditor may present a petition for winding up of a company, but every contributory cannot. A contributory to be eligible and qualified to present a winding up petition must be covered by sub-section (4) of section 439 of the Act and the Legislature, in its wisdom, excluded certain categories of persons from being entitled to present a petition  for winding up as contributory. The provision is exhaustive in nature and its sweep cannot be extended by judicial interpretation.

BRIJ MOHAN GROVER v. O.L, HIGH COURT OF BOMBAY [(2008) 81 SCL 334 (BOM)] R.S.Mohite, J [Decided on 22.12.2008]

Companies Act, 1956 - Sections 391 and 392 - Scheme of arrangement-company under liquidation - Petitioner proposes a scheme of revival- workers union made certain modifications to the scheme - Petitioner objected to the modification – Whether scheme as modified to be sanctioned - Held, Yes.

Brief Facts : Modella Textile Industries Pvt. Ltd was under liquidation. The major secured creditor Central Bank of India stood outside the liquidation and sought to recover its debts under a separate suit. The workers dues remained unpaid. After 19 years of protracted litigation, the bank assigned its rights to Bali Properties and Investment P.Ltd which presented a scheme of arrangement to the court. The workers Union (Sabha) suggested certain modifications to the scheme which was more beneficial to the shareholders. The petitioner objected to the modifications suggested by the Sabha.

Decision : Objection overruled and scheme sanctioned.

Reason : The scheme, as modified by the ‘Sabha’ was clearly equal to, in two respects and more advantageous to all parties in several other respects, than the scheme as proposed by the petitioner. The scheme was also more advantageous to the secured creditor, particularly as it contemplated down payment of the entire value of the property as calculated by the petitioner of the land and structures, which was the subject matter of the scheme. It was more advantageous to the shareholders, as it reduced their burden of taking further loans. Insofar as the scheme of the petitioner was concerned, it did not find approval from the workmen and that was evident from the report of the chairman of the meeting of workmen, which was on record. The scheme as propounded by the petitioner, in the absence of approval by the workmen and thereafter also disapproved by the secured creditor was clearly rendered unworkable and could not be sanctioned. As regards the contention of the petitioner that it would be desirable to again send the matter for reconsideration in a fresh meeting of the workers, on a plain reading of section 392(1) (b), read with section 392(2), it appears that wide powers have been given to the Company Court to modify the scheme of a compromise or arrangement, as it may consider necessary, for the proper working of the compromise or arrangement. In the instant case, the scheme of the petitioner was rendered completely unworkable due to opposition by the two unions representing the workers and even the secured creditor. In view of such a situation, to ensure the working of the scheme, the more beneficial modifications suggested by the ‘Sabha” could be sanctioned. The powers of the Court can be exercised even suo motu without calling the meeting of all the members or creditors at the time of sanctioning the scheme. 

It was next contended that the modifications suggested by the ‘Sabha” was effectively a scheme by the sponsor who was not a person eligible to propose a compromise or arrangement under section 39(1), insofar as the sponsor was not the company, its creditor or member. That submission must be rejected as the modification to the scheme was not put by the sponsor, but, in fact, it was put up by the union which represented the workers. It was conceded that the workers, who were yet to be paid, were creditors of the company and in fact, the Act, by virtue of section 529A, put them at pari passu with secured creditors. The scheme as such had not been put up by the sponsor who was merely to bring in the finance and start a textile unit, but had been put up by the workers, who were creditors and, therefore, persons entitled to propose a scheme under section 391 and were also persons interested within the meaning of section 392.

ICICI LOMBARD GENERAL INSURANCE CO.

v. AFL P. LTD. [(2008) 141 COMP CAS 188

(BOM)] Dr. D.Y. Chandrachud J. [Decided on

14.03.2007]

Companies Act, 1956 - Sections 433& 434 - winding up of company-Respondent company was a carrier of goods-Petitioner Company, an insurer, paid the insurance amount to the consignor - Petitioner claimed the payment from the respondent company as debt due to it - Respondent failed to pay - Whether winding up petition is maintainable - Held, No.

Brief Facts : A consignment of air conditioning systems was transported through the respondent-company by Hitachi Home and Life Solutions (India) Ltd., under three lorry receipts dated October 29, 2004. The goods were insured by Hitachi with the petitioner under a policy of insurance dated June 1, 2004. Hitachi lodged a claim in the amount of Rs.1, 75,000 with the petitioner under a letter dated November 22, 2004, on account of loss suffered by the consignor. The respondent had issued a certificate of damage/shortage /non-delivery. Hitachi made a claim in the amount of Rs.1, 70,342 with the petitioner under the insurance cover provided by the petitioner; the petitioner was subrogated to the rights and remedies of the insured under the policy of insurance. On July 26, 2005, the petitioner issued a statutory notice under sections 433 and 434 of the Companies Act, 1956, calling upon the respondent to make payment of the outstanding dues in the amount of Rs.1, 70,342, as on January 25, 2005, with further interest at the rate of 21 per cent per annum. This was followed by a reminder dated November 28, 2005. Eventually, a petition for winding up has been instituted.

Decision : Petition dismissed.

Reasons : A winding up petition under the Act could be entertained where there was a debt due or an ascertained liability. Unless the negligence of the carrier stands established in accordance with the provisions of sections 8 and 9 of the Carriers Act, 1865, there was no occasion for a debt being due as there was no ascertained liability. The question as to the establishment of negligence on the part of the carrier necessitated adjudication on the basis of evidence recorded at the trial of a civil suit. The report of a surveyor had to be tested on the anvil of evidentiary principles when evidence was adduced in a suit for recovery. The report of a surveyor did not ipso facto establish a debt due and payable, and the remedy of winding up was clearly not available when there was a bona fide dispute. The ascertainment of liability and the quantification of damages were issues on which evidence had to be adduced at the trial of a civil suit and a finding of fact had to be recorded. That the objection of the respondent that the claim of the petitioner was on the basis of subrogation could not be considered in view of the conclusion arrived at by the court that the winding up petition was even otherwise not maintainable.  
TATA STEEL LTD. v. INDIRA SINGH AND SONS P. LTD. [(2008) 141 COMP CAS 224 (CAL)] Ms. Indira Banerjee J. [Decided on 12.05.2007]

Companies Act,1956 - Maintainability of winding up petition- Shifting of registered office from Calcutta to Chandigarh pursuant to CLB order - Calcutta High Court dismissed the winding up petition - Records in the ROC, Kolkata not

transferred to Chandigarh - Whether shifting of the registered office conclusive - Held, Yes.

Brief Facts : The respondent company had shifted its registered office from Calcutta to Chandigarh. On this ground the winding up petition filed by the applicant company was dismissed as not maintainable. The applicant moved the present application contending that on searching the records maintained by the Registrar of Companies, Kolkata, it was found that the registered office of the company was at Kolkata and that there could be no transfer of registered office unless a certificate was issued by the Registrar of the transferee State and all the documents relating to the company registered, recorded or filed in the office were sent to the office of the Registrar of Companies of the transferee State to which the registered office of the company was sought to be transferred. It has been further contended that, the registered office was in Kolkata at least till November, 3 2005, during the six months prior to January, 2006, being the date of filing of the petition for winding up, the applicant sought recalling of the order dismissing the winding up petition.

Decision : Application dismissed.

Reasons : The alteration of the memorandum of association of a company in relation to the change of place of its registered office from one State to another cannot be equated with the other alteration of the memorandum of a company which do not require confirmation by the Company Law Board. As the order of the Company Law Board had been registered and certified by the respective Registrars, the proceedings relating to the alteration of the memorandum relating to change of place of its registered office would not be rendered void. The alteration of the memorandum of association took effect on October 5, 2005, and it would automatically follow that for the longer period during the six months preceding January 7, 2006, the date of filing the winding up application, the registered office of the company was in the Union Territory of Chandigarh. Assuming that the formalities for alteration of the memorandum of the company in relation to change of place of its registered office had not been completed till November 3, 2005, even then the principle of forum non-convenient would be attracted. In the absence of any specific averment in the statutory notice with regard to the location of the registered office, the omission to mention the change of place of the registered office in the reply made no difference. The jurisdiction would depend on the actual facts pertaining to the date of shifting of the registered office of the company and not the conduct of the respective parties. Even if the fact of shifting of its registered office, had been deliberately suppressed with ulterior intent that would make no difference if the registered office had actually been shifted to a different State and had longer been outside the jurisdiction of the Court during the six months preceding the date of presentation of the winding up application.
SMT.SHARDA MAHAJAN v. MAPLE LEAF TRADING INTERNATIONAL P. LTD. [(2007) 139 COMP CAS 718 (DELHI)] Sanjiv Khanna J. [Decided on 26.03.2007]

Companies Act,1956 - Section 433 - Winding up - substratum of the company gone - inability to pay debts - admission of debt - Company liable to be wound up.

Brief facts : The respondent-company was engaged in the business of sale and distribution of Canadian gold coins and the petitioner had entered into a contract with it for the purpose of purchasing gold coins and made payment for the gold coins. As per the contract the petitioner had to enroll new members for the company who also had to enter into similar contract for purchase of gold coins. Criminal prosecution had been initiated against the directors of the respondent - company and the accounts of the company had been frozen for violation of the Foreign Exchange Regulation Act, 1973, and when the petitioner became aware of this she claimed refund of the amount paid. The respondent - company agreed to repay the debt only after the accounts of the company were de - frozen. The petitioner filed a winding up petition against the company on the ground of inability to pay debt.

Decision : Petition allowed.

Reasons : The respondent - company was liable to be wound up on the ground of its inability to pay the admitted debt under section 433(e) of the Act as (a) the contract between the petitioner and the respondent - company stood frustrated under section 56 of the Contract Act since it was practically impossible for the petitioner and other investors of the company to recruit new members and also for the respondent-company to enroll new members due to the action taken by the Enforcement Directorate and freezing of accounts and (b) the respondent – company admitted its liability to repay the amount received from the petitioner and the debt to be paid was not disputed by the  company.

The respondent - company is liable to be wound up on the just and equitable ground as the substratum of the company and the object and purpose of the company for which it was established stood frustrated. It is well-settled that the words “just and equitable” in section 433(f) of the Companies Act, 1956, are not to be read ejusdem generis with the other grounds available for winding up of a company. The “just and equitable” clause gives wide discretion to the courts to wind up a company.
ASSISTANT COMMISSIONER OF INCOMETAX v. O.L. OF MINAL OIL & INDUSTRIES LTD. [(2007) 163 TAXMAN 1(GUJ.)] M.R. Shah, J. [Decided on 13.06.2006]

Companies Act, 1956 – Sections 529,529A and 530 - Income tax Act, 1961 - Section 178 - Tax dues of company under liquidation - Whether entitled to preferential payment over the dues of secured creditors and workmen - Held, No.

Brief facts : The income tax department claimed priority preference of the tax dues over the secured creditors and workmen. The question that arose for consideration was whether the tax liabilities like income-tax has preference over the right of the secured creditors and workers insofar as the sale proceeds of the company in liquidation is concerned.

Decision : Petition dismissed.

Reason : Even considering the proviso to section 178(3), the Official Liquidator is not debarred from making any payment to secured creditors, whose debts are entitled under the law to priority of payment over debts due to the Government on the date of liquidation. Thus, the said provision itself provides that payment can be made to secured creditors having priority in law over the Government. Therefore, the contention of the revenue that on notifying the claim by the Assessing Officer under section 178(2), the Official Liquidator was required to set apart the amount towards tax demand out of sale proceeds of assets of company in liquidation and only thereafter the balance could be disbursed amongst other secured creditors can not be accepted. If such interpretation is given, the same would be contrary to proviso to sub-section (3) of section 178. Under the circumstances, the contention of the Revenue to that effect is rejected. Section 529A of the Companies Act has an overriding effect. The said section makes it clear that notwithstanding anything contained in any other provision of this Act or any other law for the time being in force, dues of the workers and the debts due to  secured creditors to the extent such debts rank under clause (c) of the proviso to sub-section (1) of section 529 pari passu with such dues, shall be paid in priority to all other debts. So far as the dues of the company towards the tax liabilities are concerned, the same would come within the purview of section 530(1) (a) of the Companies Act, and would be subject to the provisions of section 529A of the Companies Act and the said dues are to be paid in priority to all other debts subject to the provisions of section 529A of the Companies Act. Therefore, first the amount realized is to be disbursed to the creditors, as mentioned under section 529A of the Companies Act and they would have a preferential payments. Therefore, also considering section 529A and 530 (a) of the Companies Act read with proviso to section 178(3) of the Act, the workmen’s dues and the debts due to secured creditors to the extent such debts rank under clause(c) of the proviso to sub-section (1) of section 529 will have a pari passu and shall be paid in priority to all other debts. Therefore, the contention of the revenue that the dues of the department would have a priority over the secured creditors cannot be accepted.

REHABILITATION INDUSTRIES CORPORATION LTD., In re [(2007) 78 SCL 35 (CAL)] Sanjib Banerjee, J [Decided on 22.12.2006]

Companies Act, 1956 - Section 433 – winding up – Company outlived its objects and resolved to wind up - various objections raised – Whether winding up justified - Held, Yes. 

Brief facts : The petitioner-company was promoted by the Central Government inter alia to establish industries and enterprises to provide employment to displaced persons from erstwhile East Pakistan and West Pakistan and repatriates from the then Burma and the then Cylon. In the course of time, the company had outlived its purpose and did not carry on any business for more than a year. Substantial staff strength had also been brought down by the company by offering a Voluntary Separation Scheme (VSS) completely supported by the Central Government. Hence, on the strength of a special resolution, the company sought an order directing it to be wound up. The petition had been opposed by several persons having varying interest in the company. A set of workmen was against the company’s passing over to the stage of imminent death. A landlord sought to intervene seeking protection of the premises transferred in favour of the company and also claiming as creditor. Tenants under the company (or sub-tenants) claimed that they would suffer, if the management passed over to the Official Liquidator. The State required that the land made available by the State to the company should be reverted to it upon an order of winding up being passed. A lessee under the  company complained that its right to the land in its occupation would be in jeopardy, if the company was wound up.

Decision : Winding up allowed.

Reason : It was not in dispute that the company had no funds. It had also not been disputed that the company had closed its operations. Each of the objectors had made more of an emotional plea to resist the company’s passing over to the final stage than giving any commercial reason for it not to be wound up. The company, after all was set up to tackle a large issue that invoked passion and emotion. None of the objectors would be prejudiced, if the Official Liquidator was to replace the management of the company who, in any event, had little work, as the operations of the company had already been closed down. If the order of winding up is declined, the employees would neither have any work, nor would they be able to effectively enforce any legitimate claim against the company. The rights and liabilities of the company remain with the company despite an order of winding up but the rights are enforced by and liabilities enforced against the Official Liquidator who becomes the face of the company in place of the management upon the winding up order being made. If the State is entitled to get back its land, so it would ultimately from the Official Liquidator. If the tenants under the company (or subtenants)  enjoyed rights, such rights were not extinguished upon the company being wound up.

The order of winding up does not lead to obliteration of the company. This is what happens upon dissolution and the company’s name being finally struck off. The rights and liabilities of the company and against it remain, but the machinery to enforce it or be proceeded against alters upon order of winding up being made.The workers, in the instant case, had the added protection that the promoter of the company was the Central Government and that in the pending proceedings under article 226 of the Constitution of India their right to opt under the VSS might be considered. Sufficient ground had been made out, apart from section 433(a) for the company to be wound up. The latest audited balance sheet of the company was proof enough of the company’s insolvency Therefore, the company was directed to be wound up in accordance with the provisions of the Act.
SWADESHI POLYTEX LTD. v. JAIPUR SPG. & WVG. MILLS LTD. (IN LIQUIDATION) [(2007) 76 SCL 525 (RAJ.)] Shiv Kumar Sharma, J. [Decided on 26.05.2006]

Companies Act, 1956 - Section 535 - Lessee of the wound up

company - Auction of the leased property - whether entitled to

preference with respect to leased property - Held, No.

Brief Facts : The applicant company was in possession of some landed property leased out it by the respondent-company, which was under liquidation. The applicant filed the instant application seeking for a direction to the Official Liquidator, inter alia, to disclaim the said property under section 535 and to transfer/ assign reversionary rights in said land in its favour on payment of capitalized value as fixed by the Court. The Official Liquidator raised objection to the effect that the applicant was not entitled to retain the said land or transfer of the same in as much as the same would be against the interest of the creditors and contributors. The Official Liquidator averred that in case the applicant was prepared to purchase the property on the current market value of the land as fixed by the Court; he would not have any objection.

Decision : Directions issued.

Reasons : Having heard the submissions advanced before me. I am of the view that the applicant being the lessee, has no preferential right to purchase the property. In all fairness the property is required to be soled in an open auction and the applicant may take part in auction proceedings. The State Bank of India is directed to determine the market value of the property and thereafter the O.L. shall initiate auction proceedings. The application stands disposed of as indicated above.

MRIDULA GUPTA v. SHREE DATTA STONE CRUSHERS (P) LTD. [(2007) 75 SCL 452 (RAJ.)] Shiv Kumar Sharma, J. [Decided on 1.09. 2006]

Companies Act, 1956 - Section 433 & 434 - Winding up petition

by creditor - Company raised bonafide dispute - Whether petition

maintainable - Held, No.

Brief Facts : The petitioner advanced some loan to the respondent company, which allegedly failed to repay the same with interest thereon despite statutory notice issued by her. Consequently, she filed the winding up petition under sections 433 and 434. The respondent denied its liability in toto contending, inter alia, that the respondent No.2, who was its director, unduly helped the petitioner in the alleged transaction and was absconding since 1999;that no documentary proof had been placed to prove the statutory notice of demand; that the petitioner had not filed any document or resolution of company authorizing anybody to take loan from the petitioner or anybody else and, as such, the transaction was not binding on the company; and that the petition was filed with oblique motive to pressurize the respondent to make the payment of the amount as alleged to be due.

Decision : Petition dismissed.

Reasons : The principles, on which the Court should act in disposing winding up petition, may be deduced thus: (i) if the debt is not disputed on some substantial ground, the Court may make the order ; (ii) if the debt is bona fidely disputed, there cannot be ‘neglect to pay’ within the meaning of section 433(1)(a) and petition for winding up is not maintainable ; (iii) dispute with regard to payment of interest is not a bona fide dispute; and (iv) the defense of respondent company should be in good faith, one of the substance and likely to succeed in point of law. Bearing those principles in mind, if one would examine the facts of the instant case, it would be found that the same is a fit case of bona fide disputed debt. Even from the petition for winding up, it is evident that the petitioner failed to place on record the terms and conditions of the alleged debt and the respondent No.2, who had unduly helped the petitioner, was absconding since 1999. Even the petitioner failed to place on record the valid documents regarding alleged payment of interest. In the facts and circumstances of the case, it cannot be held that the respondent neglected to pay the debt within the meaning of section 433(1)(a). The winding up petition is not a legitimate means of seeking to enforce payment of debt, which is bona fidely disputed by the company.

REHABILITATION INDUSTRIES CORPORATION LTD., In Re [(2007) 137 COMP CAS 136(CAL)] Sanjib Banerjee, J. [Decided on 22.12.2006]

Companies Act, 1956 - Section 433(a) - Winding up petition by

the company - Company outlived its purpose - Whether eligible

for winding up - Held, Yes.

Brief Facts : The appellant, a Government company incorporated and promoted by the Central Government, inter alia, for the establishment of industries and enterprises to provide employment to displaced persons from erstwhile East and West Pakistan and repatriates from the then Burma and Ceylon was funded by the Central Government in furtherance of the cause for which it was set up. In a petition to the Company court, the company sought its winding up on the ground that by passage of time it had outlived its purpose and did not carry on any business and the strength of the staff was brought down by offering a voluntary separation scheme supported by the Central Government. The petition wasopposed by several persons having various interest in the company such as the workmen, the landlord, the sub tenants, a lessee, a claimant in an arbitration proceeding, a creditor, etc. The State Government though not opposed to the winding up order nevertheless sought the reversion of the land made available by it to the company upon an order of winding up being passed. A writ petition was filed questioning the authority of the Central Government to declare closure of the company. The question was referred to the Industrial Disputes Tribunal and it was held that the Central Government had the authority to issue the notice seeking its closure. On a Writ petition by the employees who had not opted under the scheme, liberty was granted to those employees to opt if the scheme was revived by the Central Government. The Central Government declined to extend the scheme to the employees who had not opted earlier. The question as to whether such employees should be offered the benefit of the scheme was pending consideration in a writ petition. Based on the annual accounts a reference was made by the company to the Board for Industrial and Financial Reconstruction under the Sick Industrial Companies (Special Provisions) Act, 1985. Most of the facts set out in the winding up petition remained uncontroversial and it was not in dispute that the company had no funds.

Decision : Petition allowed.

Reasons : None of the objectors would be prejudiced if the company’s operations were closed down limiting its work. If the order of winding up were declined, the employees would neither have any work nor be able to effectively enforce any legitimate claim against the company. The rights and the liabilities of the company would remain with it despite an order of winding up and could be enforced against the official liquidator. The State Government would get the land from the official liquidator if it were entitled to. The rights of the tenants or the sub-tenants would not be extinguished upon the company being wound up. The Central Government being the promoter of the company, the workers had the added protection and in the pending proceedings under article 226 of the Constitution of India, their right to opt under the scheme may be considered. The latest audited balance sheet being proof enough of the company’s insolvency, sufficient grounds are made out, apart from section 433(1) of the Act, for the company to be wound up.

AHMEDABAD ELECTRICITY CO. LTD. v. SANGHI SPINNERS (INDIA) LTD. [(2007) 74 SCL 95 (AP)] S.Ananda Reddy, J [Decided on 06.06.2006]

Companies Act, 1956 - Section 433 - Winding up – Petition filed

by company secretary – No authorization from the companywhether

petition is maintainable - Held, No

Brief facts : The petitioner company filed a petition seeking a winding up order against the respondent company, through its company secretary, on the ground that the respondent company had become commercially insolvent. The respondent company denied all the averments/allegations made against it and instead challenged the maintainability of the petition on the ground that the company secretary who represented the petitioner was not authorized to represent the company for filing the company petition, as well as to give evidence.

Decision : Petition dismissed.

Reason : As per section 291, the board of directors of a company shall be entitled to exercise all such powers and to do all such acts and things, as the company is authorized to exercise and do. Rule 21 of the Companies (Court) Rules, 1959 provides that every petition shall be verified by an affidavit, made by the petitioner or by one of the petitioners, and in the case of a body corporate by a director, secretary or other principal officer thereto. While considering the power to institute suits or legal proceedings on behalf of the company, it was held by the Delhi High Court in Nibro Ltd. v. National Insurance Co. Ltd. (1991) 70 Comp Cas 388, that a director, as an individual director, has no power to act on behalf of the company. He is only one of a body of directors, called the board, and alone has no power, except such, as may be delegated to him by the board or given to him by the articles. In the instant case, admittedly, no document showing that there was any board resolution of the petitioner company authorizing the company secretary to file the company petition was filed. Except stating that he was having the authorization, the company secretary had stated nothing about the maintainability of the company petition. Even when it was suggested, when he was in the witness box, he did not produce any document showing that he had the authority to institute the company petition, as well as to depose. In the absence of such evidence, there was no other option except to take a view against he petitioner, that the company petition was instituted by a person who was incompetent to institute the same. In that view of the matter, it was not necessary to go into the merits of the matter and decide other issues. Accordingly, the company petition is dismissed as not maintainable.

SHAKTI AGENCIES v. MANSHUK BHAI INDUSTRIES LTD [(2007) 74 SCL 332 (RAJ)] Shiv Kumar Sharma,J. [Decided on 14.8.2006]

Companies Act, 1956 – Section 433 – Winding up – Petition filed

to recover a bona fide debt – Whether petition maintainable –

Held, No.

Brief Facts : Petitioner firm filed a winding up petition against the respondent company for the recovery of a debt which was disputed by the respondent company.

Decision : Petition dismissed.

Reason : The instant case is of bona fide disputed debt. Even from the petition for winding up, it is evident that for the payment of Rs. 10, 50,000, the petitioner firm agreed to purchase shares of the respondent company.

The principles, on which the Court should act in disposing of winding up petition, may be deduced thus: (i) If the debt is not disputed on some substantial ground, the Court may make the order, (ii) if the debt is bona fide dispatched, there cannot be ‘neglect to pay’ within the meaning of section 433(i)(a) and petition for winding up is not maintainable, (iii) dispute with regard to payment of interest is not a bona fide dispute, (v) the defence of respondent company should be in good faith, one of substance and likely to succeed in point of law. In the additional affidavit filed by the managing director and authorized signatory of the respondent company, it was stated that application form was signed by the proprietor of petitioner with a sole view to settle the outstanding accounts pursuant to which the respondent proceeded to allot 70,000 shares to the petitioner and the certificates were dispatched, which were received by the representative of petitioner. The contentions made in the additional affidavit had been supported by the documents. Since those documents had not been controverted, there was no reason to disbelieve them. Hence, the respondent bona fide disputed the debt and it could not be held that it neglected to pay the debt within the meaning of section 433(1)(a). The winding up petition is not a legitimate means of seeking to enforce payment of debt, which is bona fide disputed by the company.

