Incorporation of a Company for Charitable Purpose.

2.1 INTRODUCTION:

An association of persons formed for the purposes of promoting commerce, religion, charity or any other useful object and intends to apply its profits if any or other income in promoting its objects clauses and prohibit the payment of dividend to its members may upon application be given license by the Central Government to be registered as a company with limited liability with or without addition to its name the word “limited” or “private limited”.

The distinctive features & advantages of such companies generally called Sec.25 Companies are as follows:

i) A charitable company can be incorporated as a private limited company or a public limited company.

ii) A charitable company need not have the words “Limited” or “ Private Limited” as a part of its name.

iii) A charitable company shall not distribute the profits among its members.

iv) Even a partnership firm can be a member of such association or company.

v) They enjoy all the privileges and subject to all the obligations of limited companies.

vi) Even a Sec.25 Company can promote companies and become a holding company.

vii) The provisions of Sec.293 and Sec.372A of the Companies Act, 1956 are applicable to Sec.25 companies whether they have share capital or not unless such company qualifies for exemption u/s.372 A of the Act.

viii) It can appoint a person as Company Secretary even though such person is not a member of the Institute of Company Secretaries of India.

ix) It need not file Annual Return with the Registrar of Companies.

x) It can hold a general meeting by giving notice in writing not less than 14 days before the date of meeting.

xi) It cannot alter the objects with out the approval of the Central Government.

xii) No writ can lie against it as it is not State with in the meaning of State under Income Tax Act, 1961.

xiii) The Memorandum & Article of Association need not be stamped, as they are exempt from stamp duty under Art.39 of Schedule I to the Indian Stamp Act, 1899.

The procedure is almost similar to that of incorporating a limited liability company excepting that the permission of the Regional Director of the Dept of Company Affairs has to be obtained for incorporating a company for charitable purposes. 

2.2 SELECTION OF NAME:
The Office of Registrar of Companies is having facility for free verification of the availability or otherwise of a particular name. The availability of name can be checked up through the website of the Department of Company Affairs at nic/india.dca.net also. 

To get the available name informed/confirmed, an application has to be made in Form 1A of the Companies (Central Government’s) General Rules & Forms, 1956 to the concerned Registrar of Companies along with a fee of Rs 500/-.

As per the Citizens Charter the Registrar of Companies inform/confirm the availability or otherwise of a name within three working days from the submission of an application for availability of name. 

The name selected shall as far as possible indicate the main objects of the proposed company. A name, which too closely resembles names of other companies, shall not be selected. Similarly, names starting with small alphabets may be used but it should not have phonetic or visual resemblance to the name of an existing company. The names chosen should not violate the provisions of the Emblems and Names (Prevention of improper Use) Act, 1950. 

2.3 DRAFTING MEMORANDUM AND ARTICLES OF ASSOCIATION :

Draft the Memorandum and Article of Association as per the Form specified in Annexure I to the company Regulations act 1956.  Before typing the draft should be scrutinized by a solicitor, a practicing company secretary or a practicing Chartered accountant practicing in India. Note that at least one of the promoters mentioned in the Form 1A should be included as a subscriber to the memorandum.

2.4 APPLICATION TO REGIONAL DIRECTOR:

Make an application to the concerned Regional Director in writing requesting for issue of license under Section 25 for incorporating a company without the addition to its name of the word " Limited " or the words " Private Limited," as the case may be. Enclose following documents to the application :- 

(a) Three printed or type - written copies of the draft Memorandum and Articles of Association of the proposed company. 

(b) A declaration on non-judicial stamp paper of the required value by an advocate of the Supreme Court or of a High Court, or an attorney or a pleader entitled to appear before a High Court or a Chartered Accountant practicing in India to the effect that he has scrutinized the application and the accompanying documents and that he is satisfied that these have been drawn up in conformity with the Act and the Rules made there under have been duly complied with in respect of registration or matters incidental or supplementary thereto. 

(c) Three copies of a list of the names, descriptions, addresses, and occupations of the promoters (if the firm is a promoter, of each partner in the firm), as well as of the members of the proposed Board of Directors together with the names of companies, associations and other institutions, in which such promoters, partners and members of the proposed Board of Directors are Directors, or hold responsible positions, if any, with descriptions of the positions held. 

(d) A statement reflecting in detail the assets, with the estimated value and the liabilities of the Association, either as on the date of the application or within seven days of that date. 

(e) An estimate of the future annual income and expenditure of the proposed company, specifying the sources of the income and the objects of the expenditure.
(f) A statement giving in brief description of the work, if any, already done by the association and of work proposed to be done by it after registration in pursuance of Sec. 25. 

(g) A statement giving in brief the grounds on which the application is made. 

(h) A declaration on a non-judicial stamp paper of the required value by each of the persons making the application in the form (as set out in Annexure V of the Act). 

(i) The necessary fees should be paid by a demand draft or a treasury challan. 

(j ) A letter of authority given by the person making the application in favor of any other person to make necessary corrections or alterations as may be required by the Regional Director, in any documents filed with him.

2.5 ADVERTISEMENT IN NEWS PAPERS:

Within one week after the submission of the application to the Regional Director, publish the notice of the application made to the Regional Director and send a certified copy of that notice to the Regional Director. The notice should be in the form set out in Annexure II of the Company Regulations, 1956 and published in the principal language of the district in which the Registered office of the Company is to be situated, and at least once in an English newspaper circulating in that district. 
2.6 PAYMENT OF FEES:

Application fee has to be paid in accordance with the provisions of Companies (Fees on Application) Rules, 1956. Presently a sum up to Rupees Two Thousand is payable on every application made to the Regional Director. 

Such payment if made by a demand draft, it should be drawn in favor of the Pay and Accounts Officer, Department of Company Affairs payable at the place where the office of the concerned Regional Director is located.

If paid by a treasury challan, then three copies of the challan should be obtained from the specified branches of the Punjab National Bank and after filling the details submitted at any of the branches. The description of the head of account of the treasury challan should be as prescribed under the Companies (Central Government's) General Rules and Forms. 1956. 

One of the copies of the challans should be sent to the concerned Regional Director along with the application. One copy will be retained by the Bank and the other copy will be kept as office copy.

2.7 APPLICATION MADE BY AN ASSOCIATION OTHER THAN A COMPANY:

If an association other than a company makes the application, the following documents are also to be attached to the application.

(a) Three copies the Accounts, the Balance Sheet and the Reports on the working of the Association, submitted by the management thereof to its members for each of the two completed financial years immediately preceding the date of the application, or

(b) if the association has functioned only for one such financial year, for such year, 

(c) If the documents are not in English or Hindi it should be certified to be correct by any the promoters or proposed director or in case of an association which is already in existence, by any member of its executive or governing body, and the submitted.

2.8 FILING OF COPY OF APPLICATION WITH ROC:

Before making the application to the Regional Director submit a total set of the documents to the Registrar of Companies.

2.9 SCRUTINY BY ROC.

The concerned Registrar of Companies gets the draft Memorandum of and Articles of Association and other papers thoroughly scrutinized to ensure that the various provisions of the Act are complied with. 

After scrutiny, the ROC will list out the modifications considered necessary in the draft Memorandum and Articles of Association and forward the same to the Regional Director within fifteen days of receipt of the copy of the application.

The concerned Registrar of Companies advises the Regional Director whether or not the proposed company should be granted a license. He also indicates in his report whether there are other companies in existence with similar objects in or near the place where the Company would be situated and whether the new proposed company is really necessary. 
2.10 REPORT FROM DISTRICT COLLECTOR:

The Registrar may also ask for views of the District Magistrate (read Collector) of the concerned State under whose jurisdiction the Registered office of the proposed company is proposed to be located.

2.11 REFERENCE TO GOVT:

In some special cases where the companies desires to promote religion or render social service to a particular community, the Regional Director may refer the application to the State /Central Government concerned and also gets the draft Memorandum and Articles of Association and other papers generally scrutinized by the concerned authority.

After receiving the report of the Registrar and other departmental officers and general public, the applicant may be asked to modify the drafts in the light of the scrutiny made.

2.12 GRANT OF LICENSE BY REGIONAL DIRECTOR.

Considering the views of the Registrar of Companies, the State government and the ministries of the State/Central Government, where necessary, and objections of public, if any, the Regional Director, shall take a decision whether or not the license, applied for should be granted.

In case, the Regional Director is satisfied on all accounts, he will issue the necessary license and may direct the Company to insert in its Memorandum or Articles of Association or partly in one and partly in the other, such conditions of the licenses as specified by him. 

2.13 POWER OF THE REGIONAL DIRECTOR TO REVOKE LICENSE:

The Regional Director can revoke the license granted, after hearing to the company.

2.14 STEPS AFTER OBTAINING LICENSE FROM THE REGIONAL DIRECTOR:

On receipt of the license get the Memorandum and Articles of Association, printed as approved by the Regional Director, and also incorporate the conditions of the license in the respective document.

2.15 DOCUMENTS TO BE FILED WITH ROC:

File the following documents after paying appropriate fee as per Schedule X of the Companies Act, 1956.

i) Three copies of Memorandum and Articles of Association. There should be at least one witness to these signatures, who shall sign and write in his own hand, his name, his father's name, occupation, and address. Their agents duly authorized by Power of Attorney may sign the Memorandum and Articles of Association on behalf of the subscribers. In case the subscriber is an illiterate he can put his thumb impression also. 

If any of the Subscriber to the Memorandum of Association being a Joint Stock Company has signed through authorized signatory, a Power of Attorney or Resolution of the Board of Directors of that Company authorizing the said signatory, should be filed.

ii) Form 29 signed by each of the concerned individual Director who has agreed to act as First Director of the Company. If the Articles prescribes for qualification shares, an Undertaking to take and pay for qualification shares in the same form. (Sec. 266 (I)(b)(iii)); 

iii) Declaration of Compliance in Form No. I by an Advocate of the Supreme Court or of a High Court, an attorney or a pleader entitled to appear before a High Court or a Secretary or a Chartered Accountant, in whole-time practice in India who is engaged in the formation of a company, or by a person named in the Articles as a Director. Manager or Secretary of the company that all the requirements of the Companies Act, 1956 and the rules there under have been complied with in respect of registration and matters precedent and incidental thereto. Sec. 33(2).

iv) Form 5 with regard to share capital of the Company.

v)  Form 32 in duplicate mentioning the particulars of the First Directors.

vi) Form 18 mentioning the location of the Registered Office of the Company. Generally, this is done at the time of incorporation, though the Act permits intimating the address of the Registered Office of the Company, within 30 days of incorporation.

vii) Approval letter in Original, given by the Registrar of Companies, making the name available.

vii) Demand Draft covering the Fee payable on the amount of Authorized Share Capital, shown in the Memorandum of Association, Fee on other documents mentioned above.

ix) A Power of Attorney duly signed by all the signatories to the Memorandum and Articles of Association, authorizing any one of them or any other person to present the documents for incorporation, and to collect the Certificate of Incorporation. Ensure that at the bottom of the Power of Attorney the person who has been authorized "accepts" and signs in token thereof.

2.16 MODE OF PAYMENT OF FEE TO ROC:

The registration and filing fees may be paid by way of demand draft or treasury challan for registration of Memorandum of Association and for filing of Articles of Association and the forms mentioned above based on the authorised share capital of the company.

If paid by way of demand draft, then the draft should be in favor of either the concerned Registrar of Companies of the State or union territory. The treasury challan should be obtained from the branches of Punjab National Bank and filled up in triplicate and deposited to the bank along with the fees.

2.17 Scruitiny & ISSUE OF CERTIFICATE by roc:

If the documents presented are found to be in order, the Registrar of Companies will issue Certificate of Incorporation. The date given by the Registrar of Companies on the certificate of incorporation of the company will be the date of incorporation of the company and on that date, the company shall become a separate legal entity. If it is a company limited by guarantee and a private company it can commence business and exercise borrowing powers immediately. If the company is a public limited company it has to obtain the certificate of commencement of business before starting business or exercise borrowing power. 
