Report on Appointment of Contract Labour:-
Introduction:- 

Appointment of employee(s) through a contractor. Under this style, employees are engaged to do work for the company but they are not under the company's roll. The labour will be 'supplied' by a contractor and the company, called the Principal Employer, will make payment to the contractor as per bills raised by him. The contractor, in turn, will pay wages to the workers. In this case, the relation ship between Principal Employer and the contractor’s employees is not employer- employee relationship. As such the principal employer has no liability towards the employees but his liability is limited to the act of payment of bill raised by the contractor. However, being the principal employer, he has to ensure that the contract employees are getting their salary from the contractor in time. It is the responsibility of the principal employer to ensure that EPF/ESI in respect of these workers are remitted by the contractor in time. He has also to ensure that bonus is given to those who are eligible for. Besides, he has to obtain permission from the appropriate authorities for hiring employees through a contractor. 
Advantages and Dis-Advantages: 
Advantages of Using Temporary Labour 

· When we use temporary labour we should be getting an employee that has already been screened and interviewed by the temp agency. If we work closely with the same agency they should be able to get a feel for what type of employees we are looking for. This also saves our time having to go through the normal hiring process. 
· If we are not satisfied with the employee. Well the solution to that is simple. Ask the Contractor to send out someone else. We are not required to use anyone he sends to us.

· There are a couple of other advantages to using a temporary labour. One is the ability to let go the employee when we no longer need them. All we have to do is make a call or give a letter and the Contractor will handle the employee. 
· The other advantage is the ease with which payroll is handled. That’s because the contractor handles the employee’s payroll. He deals with all the taxes as well as the benefits the employee might be receiving. All we have to do is pay the bill.

· Economic and financial feasibility - the contract Labour are able to do a better job in terms of supervision since they have a fear of loss of job as compared to regular workers.
· As such the principal employer has no liability towards the contract labours but his liability is limited to the act of payment of bill raised by the contractor.
· Under sec. 16 (1) (c) of contract labour Act if the contract labour appointed by the contractor is more than 100 then it is the duty of contractor to provide Canteen for the Labours. 
· As the contract Labours are appointed by contractor there will be no chance for Labour Unions. 
Dis-Advantages of Using Temporary Labour

· As per Sec. 10 of Contract Labour Act. We can not appoint them on machine work but only loading and un-loading work can be given to them.
· However, being the principal employer, we have to ensure that the contract employees are getting their salary from the contractor in time. It is the responsibility of the principal employer to ensure that EPF/ESI in respect of these workers are remitted by the contractor in time. We have also to ensure that bonus is given to those who are eligible for. Besides, we have to obtain permission from the appropriate authorities for hiring employees through a contractor.
(We can recover the sum paid )
· Also if the contractor dose not complies with the statutory provisions under sec. 21 regarding payment of wages the Principal employer have to pay the same.  

· The downside of hiring temporary employees? The main problem actually comes from what happens when we find an employee we’d like to keep. Most temp agencies require their workers to sign a contract. Most are either three or six months in duration. The contract keeps the worker from jumping ship if they are offered a job. This gives the company that is using the employee usually only two choices. One is to buy out the contract. This can often cost the company thousands of rupees. It's how the agency is able to still make its money on the worker. The other option is to keep the worker on until the employee’s contract runs out. Either way our business will pay a price. It’s up to us to decide whether the employee is worth the price.
· As the employees are appointed by contractor we have no chance to judge their working ability before appointing them.

Summary of relevant Applicable Acts :- 
Contract Labour Act

10. PROHIBITION OF EMPLOYMENT OF CONTRACT LABOUR. - (1) Notwithstanding anything contained in this Act, the appropriate Government may, after consultation with the Central Board or, as the case may be, a State Board, prohibit, by notification in the Official Gazette, employment of contract labour in any process, operation or other work in any establishment. 

(2) Before issuing any notification under sub-section (1) in relation to an establishment, the appropriate Government shall have regard to the conditions of work and benefits provided for the contract labour in that establishment and other relevant factors, such as - (a) whether the process, operation or other work is incidental to, or necessary for the industry, trade, business, manufacture or occupation that is carried on in the establishment; 

(b) whether it is of perennial nature, that is to say, it is of sufficient duration having regard to the nature of industry, trade, business, manufacture or occupation carried on in that establishment; 

(c) whether it is done ordinarily through regular workmen in that establishment or an establishment similar thereto; 

(d) whether it is sufficient to employ considerable number of whole-time workmen. 

Explanation: If a question arises whether any process or operation or other work is of perennial nature, the decision of the appropriate Government thereon shall be final.
16. Canteens. - (1) The appropriate Government may make rules requiring that in

every establishment--

(a) to which this Act applies,

(b) wherein work requiring employment of contract labour is likely to continue

for such period as may be prescribed, and

(c) wherein contract labour numbering one hundred or more is ordinarily

employed by a contractor, one or more canteens shall be provided and

maintained by the contractor for the use of such contract labour.

20. Liability of principal employer in certain cases. - (1) If any amenity required to be

provided under section 16, section 17, section 18 or section 19 for the benefit of the

contract labour employed in an establishment is not provided by the contractor within

the time prescribed thereof, such amenity shall be provided by the principal employer

within such time as may be prescribed.

(2) All expenses incurred by the principal employer in providing the amenity may be

recovered by the principal employer from the contractor either by deduction from

any amount payable to the contractor under any contract or as a debt payable by the

contractor.

Factories Act.
Sec. 2  of Factories Act.

(l) "worker" means a person 2*[employed, directly or by or through any agency (including a contractor) with or without the knowledge of the principal employer,

whether for remuneration or not], in any manufacturing process, or in cleaning any part of the machinery or premises used for a manufacturing process, or in any

other kind of work incidental to, or connected with, the manufacturing process, or the subject of the manufacturing process 1*[but does not include any

member of the armed forces of the Union];

Employer Liability Act 1938:
3-A. Contracting out. - Any provision contained in a contract of service or apprenticeship, or in an agreement collateral thereto, shall be void in so far as it would have the effect of excluding or limiting any liability of the employer in respect of personal injuries caused to the person employed or apprenticed by the negligence of persons in common employment with him. 

Employees’ State Insurance Act, 1948:
Sec. 69. Liability of owner or occupier of factories, etc. for excessive sickness benefit
(1) Where the Corporation considers that the incidence of sickness among insured persons is excessive by reason of-
(i) in sanitary working conditions in a factory or establishment or the neglect of the owner or occupier of the factory or establishment to observe any health regulations enjoined on him or under any enactment; or

(ii) in sanitary conditions of any tenements or lodgings occupied by insured persons and such in sanitary conditions are attributable to the neglect of the owner of the tenements or lodgings to observe any health regulations enjoined on him by or under any enactment,

the Corporation may send to the owner or occupier of the factory or establishment or to the owner of the tenements or lodgings, as the case may be, a claim for the payment of the amount of the extra expenditure incurred by the Corporation as sickness benefit; and if the claim is not settled by agreement, the Corporation may refer the matter with a statement in support of its claim, to the appropriate government.

(2) If the appropriate government is of opinion that a prima facie case for inquiry is disclosed, it may appoint a competent person or persons to hold an inquiry into the matter.

(3) If upon such inquiry it is proved to the satisfaction of the person or persons holding the inquiry that the excess in incidence of sickness among the insured persons is due to the default or neglect of the owner or occupier of the factory or establishment or the owner of the tenements or lodgings, as the case may be, the said person or persons shall determine the amount of the extra expenditure incurred as sickness benefit, and the person or persons by whom the whole or any part of such amount shall be paid to the Corporation.

(4) A determination under sub-section (3) may be enforced as if it were a decree for payment of money passed in a suit by a Civil Court.

(5) For the purposes of this section, "owner" of tenements or lodgings shall include any agent of the owner and any person who is entitled to collect the rent of the tenements or lodgings as a lessee of the owner.

Judgments of Various Courts:

1. Food corporation of India, Culcutta V/s Tulsi Das Bauri, 1997 II LLJ 747 (SC):


The Principal Employer is statutorily responsible for payment of wages to contract labourers in full to the contract workmen if contractor fails, and recover the same from the contractor as debts payable by him.

2.  Uttranchal Jal Vidut Nigam Ltd. V/s P.O., Labour Court, Dehradun & 20 ors., 2004 III LLJ 533 (Uttr. HC):



Uttranchal Jal Vidut Nigam was held liable as principal employer to pay wages to the contract labour, since the contractor failed to make payment.
3. Gangadhar Ghosh V/s Damodar Vally Corporation, 1999 I LLJ 1195 (Cal. DB):


Claims of wages is against Contractor and not against the Management:-  By performing duties enumerated in Sec. 21 of contract Labour Act by Principal Employer, no relationship of employer and employee comes into being between the principal employer and employee of the contractor and all the claims of employee must be made against employer only.
4.   Cominco Binani Zinc Ltd. V/s Pappachan, 1989 I LLJ 452 (Ker. HC):


Gratuity Claim not against Company:- The workers in the canteen are not employees of the company and so they are not entitled to claim gratuity from the company.

5. M/s. Madras Fertilizers Ltd. V/s Controlling Authority under the Payment of Wages Act & Ors., 2003 I LLJ 854 (Mad. HC): 


The gratuity payable under payment of Gratuity Act to workmen on their retirement who were engaged by the Independent Contractor for unloading fertilizers Bags was held to be ‘Wages’ as it falls within the meaning of ‘any sum’ payable on termination ‘under any law’ as per clause (d) of Sec. 2(h) of Payment of Wages Act, 1936 and since the contractor did not pay them the gratuity, the petitioner was held to be responsible as principal employer to pay the gratuity and recover it from the Contractor.

6.  Panki Thermal Station and Another vs Vidyut Mazdoor Sangthan and Others  [SUPREME COURT OF INDIA, 11 Feb 2009]
Labour & Industrial Law - U.P. Contract Labour (Regulation and Abolition) Rules, 1975 - Held, in cases where the workmen employed by the contractor perform the same or similar kind of work as employed directly by the principal employer of the establishment the wages rates, holidays, hours of work and other conditions of service of the workmen of the contractor shall be the same as are applicable to principal employer - In case of disagreement with regard to the type of work the same shall be decided by the Commissioner - As neither the Labour Court not the High Court addressed to the basic issues, the impugned judgment of the Labour Court as affirmed by the High Court cannot be maintained and are set aside - Appeals partly allowed.

7. Ahmedabad Electricity Co. Ltd. V/s Electricity Majdoor Sabha, 1999 LIC 825 (Guj. HC):



The contract workers have been continuously working for year together under direct supervision and control of company therefore the contract between contractor and company was sham and bogus, was justified.
