



Fresh Batches for Corp. Law as well as for Indirect Taxes will commence from 15th April.

In every Chapter, questions have been divided in three levels.
Level 1 questions for
Oppression and Mismanagement
have been given in this mail.
If time permits, I will forward level – 2 and level – 3 questions also. There are approximate 40 questions in this chapter.

Level 2 questions are conceptual questions and Level 3 questions are practical questions including past examination questions. All those questions are for discussion in the class, after completion of the topic.
Chapter 11

Oppression and Mismanagement


Statutory provisions

Chapter VI
PREVENTION OF OPPRESSION AND MISMANAGEMENT 

A. Powers of 
[Company Law Board]
397. Application to 
[Company Law Board] for relief in cases of oppression.—(1) Any member of a company who complain that the affairs of the company 
[are being conducted in a manner prejudicial to public interest or] in a manner oppressive to any member or members (including any one or more of themselves) may apply
 to the 
[Company Law Board] for an order under this section, provided such members have a right so to apply in virtue of section 399.

(2) If, on any application under sub-section (1) the 
[Company Law Board] is of opinion—


(a)
that the company's affairs 
[are being conducted in a manner prejudicial to public interest or] in a manner oppressive to any member or members; and


(b)
that to wind up the company would unfairly prejudice such member or members, but that otherwise the facts would justify the making of a winding up order on the ground that it was just and equitable that the company should be wound up;

the 
[Company Law Board] may, with a view to bringing to an end the matters complained of, make such order as it thinks fit.

398. Application to 
[Company Law Board] for relief in cases of mismanagement.—(1) Any members of a company who complain:


(a)
that the affairs of the company 
[are being conducted in a manner prejudicial to public interest or] in a manner prejudicial to the interests of the company; or


(b)
that a material change (not being a change brought about by, or in the interests of, any creditors (including debenture holders, or any class of shareholders, of the company has taken place in the management or control of the company, whether by an alteration in its Board of directors, 
[* * *] 
[or manager], 
[* * *] or in the ownership of the company's shares, or if it has no share capital, in its membership, or in any other manner whatsoever, and that by reason of such change, it is likely that the affairs of the company 
[will be conducted in a manner prejudicial to public interest or] in a manner prejudicial to the interests of the company;

may apply
 to the 
[Company Law Board] for an order under this section, provided such members have a right so to apply in virtue of section 399.

(2) If, on any application under sub-section (1), the 
[Company Law Board] is of opinion that the affairs of the company are being conducted as aforesaid or that by reason of any material change as aforesaid in the management or control of the company, it is likely that the affairs of the company will be conducted as aforesaid, the 
[Company Law Board] may, with a view to bringing to an end or preventing the matters complained of or apprehended, make such order as it thinks fit.

399. Right to apply under sections 397 and 398.—(1) The following members of a company shall have the right to apply under section 397 or 398:—


(a)
in the case of a company having a share capital, not less than one hundred members of the company or not less than one-tenth of the total number of its members, whichever is less, or any member or members holding not less than one-tenth of the issued share capital of the company, provided that the applicant or applicants have paid all calls and other sums due on their shares;


(b)
in the case of a company not having a share capital, not less than one-fifth of the total number of its members.

(2) For the purposes of sub-section (1), where any share or shares are held by two or more persons jointly, they shall be counted only as one member.

(3) Where any members of a company are entitled to make an application in virtue of sub-section (1), any one or more of them having obtained the consent in writing of the rest, may make the application on behalf and for the benefit of all of them.


(4) The Central Government may, if in its opinion circumstances exist which make it just and equitable so to do, authorise any member or members of the company to apply to the 
[Company Law Board] under section 397 or 398, notwithstanding that the requirements of clause (a) or clause (b), as the case may be, of sub-section (1) are not fulfilled.

(5) The Central Government may, before authorising any member or members as aforesaid, require such member or members to give security for such amount as the Central Government may deem reasonable, for the payment of any costs which the 
[Company Law Board] dealing with the application may order such member or members to pay to any other person or persons who are parties to the application.

400. Notice to be given to Central Government of applications under sections 397 and 398
.—The 
[Company Law Board] shall give notice of every application made to it under section 397 or 398 to the Central Government, and shall take into consideration the representations, if any, made to it by that Government before passing final a order under that section.

401. Right of Central Government to apply under sections 397 and 398.—The Central Government may itself apply
 to the 
[Company Law Board] for an order under section 397 or 398, or cause an application to be made to the 
[Company Law Board] for such an order by any person authorised by it in this behalf.

402. Powers of 
[Company Law Board] on application under section 397 or 398
.—Without prejudice to the generality of the powers of the 
[Company Law Board] under section 397 or 398, any order under either section may provide for—


(a)
the regulation of the conduct of the company's affairs in future;


(b)
the purchase of the shares or interests of any members of the company by other members thereof or by the company;


(c)
in the case of a purchase of its shares by the company as aforesaid, the consequent reduction of its share capital.


(d)
the termination, setting aside or modification of any agreement, howsoever arrived at, between the company on the one hand, and any of the following persons, on the other, namely:—


(i)
the managing director,


(ii)
any other director,


(iii)

[* * *],


(iv)

[* * *] and


(v)
the manager,



upon such terms and conditions as may, in the opinion of the 
[Company Law Board] be just and equitable in all the circumstances of the case;


(e)
the termination, setting aside or modification of any agreement between the company and any person not referred to in clause (d), provided that no such agreement shall be terminated, set aside or modified except after due notice to the party concerned and provided further that no such agreement shall be modified except after obtaining the consent of the party concerned;


(f)
the setting aside of any transfer, delivery of goods, payment, execution or other act relating to property made or done by or against the company within three months before the date of the application under section 397 or 398, which would, if made or done by or against an individual, be deemed in his insolvency to be a fraudulent preference;


(g)
any other matter for which in the opinion of the 
[Company Law Board] it is just and equitable that provision should be made.

403. Interim order by 
[Company Law Board
].—Pending the making by it of a final order under section 397 or 398, as the case may be, the 
[Company Law Board] may, on the application of any party to the proceeding, make any interim order which it thinks fit for regulating the conduct of the company's affairs, upon such terms and conditions as appear to it to be just and equitable.

404. Effect of alteration of memorandum or articles of company by order under section 397 or 398
.—(1) Where an order under section 397 or 398 makes any alteration in the memorandum or articles of a company, then, notwithstanding any other provision of this Act, the company shall not have power, except to the extent, if any, permitted in the order, to make without the leave of the 
[Company Law Board] any alteration whatsoever which is inconsistent with the order, either in the memorandum or in the articles. 

(2) Subject to the provisions of sub-section (1), the alterations made by the order shall, in all respects, have the same effect as if they had been duly made by the company in accordance with the provisions of this Act; and the said provisions shall apply accordingly to the memorandum or articles as so altered.

(3) A certified copy of every order altering or giving leave to alter a company's memorandum or articles, shall within 
[thirty] days after the making thereof, be filed by the company with the Registrar who shall register the same.

(4) If default is made in complying with the provisions of sub-section (3), the company, and every officer of the company who is in default, shall be punishable with fine which may extend to five thousand rupees.

405. Addition of respondents to application under section 397 or 398
.—If the managing director or any other director 
[* * *] or the manager, of a company, or any other person, who has not been impleaded as a respondent to any application under section 397 or 398 applies to be added as a respondent thereto, the 
[Company Law Board] shall, if it is satisfied that there is sufficient cause for doing so, direct that he may be added as a respondent accordingly.

406. Application of sections 539 to 544 to proceedings under sections 397 and 398.—In relation to an application under section 397 or 398, sections 539 to 544, both inclusive, shall apply in the form set forth in Schedule XI.

407. Consequences of termination or modification of certain agreements.—(1) Where an order 
[* * *] made under section 397 or 398 terminates, sets aside, or modifies an agreement such as is referred to in clause (d) or (e) of section 402,—


(a)
the order shall not give rise to any claims whatever against the company by any person for damages or for compensation for loss of office or in any other respect, either in pursuance of the agreement or otherwise;


(b)
no managing or other director, 
[* * *] or manager whose agreement is so terminated or set aside 
[* * *] shall, for a period of five years from the date of 
[the order terminating or setting aside the agreement, without the 

leave of the 
[Company Law Board] be appointed or act, as the managing or other director, managing agent, secretaries and treasurers, or manager of the company.

(2)(a) Any person who knowingly acts as a managing or other director,          
[* * *] or manager of a company in contravention of clause (b) of sub-section (1);

(b) 
[* * *]; and

(c) every other director or every director, as the case may be, of the company, who is knowingly a party to such contravention;

shall be punishable with imprisonment for a term which may extend to one year, or with fine which may extend to five thousand rupees, or with both.

(3) 
[No leave shall be granted] under clause (b) of sub-section (1) unless notice of the intention to apply for leave has been served on the Central Government and that Government has been given an opportunity of being heard in the matter.

B. Powers of Central Government

408. Powers of Government to prevent oppression or mismanagement
.—
[(1) Notwithstanding anything contained in this Act, the Central Government may appoint such number of persons as the Company Law Board may, by order in writing, specify as being necessary to effectively safeguard the interests of the company, or its shareholders or the public interests to hold office as directors thereof for such period, not exceeding three years on any one occasion, as it may think fit, if the Company Law Board on a reference made to it by the Central Government or on an application of not less than one hundred members of the company or of the members of the company holding not less than one-tenth of the total voting power therein, is satisfied, after such inquiry as it deems fit to make, that it is necessary to make the appointment or appointments in order to prevent the affairs of the company being conducted either in a manner which is oppressive to any members of the company or in a manner which is prejudicial to the interests of the company or to public interest:

Provided that in lieu of passing an order as aforesaid, the Company Law Board may, if the company has not availed itself of the option given to it under section 265, direct the company to amend its articles in the manner provided in that section and make fresh appointments of directors in pursuance of the articles as so amended, within such time as may be specified in that behalf by the Company Law Board.

(2) In case the Company Law Board passes an order under the proviso to sub-section (1), it may, if it thinks fit, direct that until new directors are appointed in pursuance of the order aforesaid, such number of persons as the Company Law Board may, by orders specify as being necessary to effectively safeguard the interests, of the company, or its shareholders or the public interest, shall hold office as additional directors of the company and on such directions, the Central Government shall appoint such additional directors].

(3) For the purposes of reckoning two-thirds or any other proportion of the total number of directors of the company, any director or directors appointed by the Central Government under sub-section (1) or (2) shall not be taken into account.


[(4) A person appointed under sub-section (1) to hold office as a director or a person directed under sub-section (2) to hold office as an additional director, shall not be required to hold any qualification shares nor his period of office shall be liable to determination by retirement of directors by rotation; but any such director or additional director may be removed by the Central Government from his office at any time and another person may be appointed by that Government in his place to hold office as a director or, as the case may be, an additional director.

(5) No change in the Board of directors made after a person is appointed or directed to hold office as a director or additional director under this section shall, so long as such director or additional director holds office, have effect unless confirmed by the 
[Company Law Board].


[(6) Notwithstanding anything contained in this Act or in any other law for the time being in force, where any person is appointed by the Central Government to hold office as director or additional director of a company in pursuance of sub-section (1) or sub-section (2), the Central Government may issue such directions to the company as it may consider necessary or appropriate in regard to its affairs 
[and such directions may include directions to remove an auditor already appointed and to appoint another auditor in his place or to alter the articles of the company, and upon such directions being given, the appointment, removal or alteration, as the case may be, shall be deemed to have come into effect as if the provisions of this Act in this behalf have been complied with without requiring any further act or thing to be done.]

(7) The Central Government may require the persons appointed as directors or additional directors in pursuance of sub-section (1) or sub-section (2) to report to the Central Government from time to time with regard to the affairs of the company.]

409. Power of 
[Company Law Board] to prevent change in Board of directors likely to affect company prejudicially
.—(1) Where a complaint
 is made to the 
[Company Law Board] by the managing director or any other director, 
[* * *] 
[or the manager], of a company that as a result of a change which has taken place or is likely to take place in the ownership of any shares held in the company, a change in the Board of directors is likely to take place which (if allowed) would affect prejudicially the affairs of the company, the 
[Company Law Board] may, if satisfied, after such inquiry as it thinks fit to make that it is just and proper so to do, by order, direct that 
[no resolution passed or that may be passed or no action taken or that may be taken] to effect a change in the Board of directors after the date of the complaint shall have effect unless confirmed by the 
[Company Law Board]; and any such order shall have effect notwithstanding anything to the contrary contained in any other provision of this Act or in the memorandum or articles of the company, or in any agreement with, or any resolution passed in general meeting by, or by the Board of directors of, the company.

(2) The 
[Company Law Board] shall have power when any such complaint is received by it, to make an interim order to the effect set out in sub-section (1), before making or completing the inquiry aforesaid.

(3) Nothing contained in sub-sections (1) and (2) shall apply to a private company, unless it is a subsidiary of a public company.

LEVEL – 1 Questions



Oppression [Section 397]
Question 1: Explain the concept of ‘Oppression’ with the help of decided case laws.
Answer: The term ‘Oppression’ has not been defined under the Act. But, as decided in various cases, ‘oppression’ means lack of probity and fair dealing in the affairs of the company to the prejudice of some members. Needle Industries (India)Limited V. Needle Industries Newey (India) Holdings Ltd. [1981] 51 Comp. Cas. 743 (SC).  The Supreme Court explained the term ‘Oppression’ in Shanti Prasad Jain v. Kalinga Tubes, A.I.R., 1965 S.C. 1535 as under –

“The essence of the matter seems to be that the conduct complained of should at the lowest, involve a visible departure from the standards of fair dealing, and violation of the conditions of fair play on which every shareholder who entrusts the money to the company in entitled to rely”.
The Act of oppression may result from action as well as inaction. Therefore, where the directors do not take any action to prevent the company's interest, it may also amount to oppression. But inefficient management of affairs of the company cannot be categorised as oppression though it may be a case of mismanagement unless the complainant shows that the affairs of the company have been conducted in a manner which are prejudicial to him. Needle Industries (India) Limited V. Needle Indstries Newey (India) Holdings Ltd. [1981] 51 Comp. Cas. 743 (SC).
What is regarded as oppression
· Where an unauthorised person usurped the powers of the directors and managing director of the company. M. Moorthy V. Drivers & Conductors Bus Service Pvt. Ltd. [1991] 71 Comp. Cas. 136 (Mad).
· An attempt to force new and more risky objects upon an unwilling minority may amount to oppression. Re. Hindustan Co-operative Insurance Society Ltd., A.I.R. 1961 Cal. 443.
· An attempt to deprive a member of his ordinary membership rights is an oppression Mohanlal Chandmul v. The Punjab Co. Ltd., A.I.R. (1961) Punj. 485.
· Where the minority, by force or some other action ousts the majority from exercising their voting rights, it will be a case falling within the ambit of section 397. Ramashankar Prosad V. Sindri Iron Foudry (P) Ltd. AIR 1966 Cal 512 (DB)
· Providing loans out of borrowed money without proper interest may amount to oppression. Mahendra Singh Mewar V. Lake Palace Hotels & Motels Ltd. [1997] 4 Comp LJ 440 (CLB-N. Dlehi)
· When transfer of shares is reused due to personal disputes or with ulterior motive. Kumar Exporters Pvt. Ltd. V. Naini Oxygen and Acetylene Gas Ltd. [1986] 60 Comp. Cas. 984 (All).
· Where the transfer of shares is registered in violation of articles of association resulting in weakening of minority and strengthening another group. Bhubneshwar Singh V. Kanthal India Ltd. [1986] 59 Comp. Cas. 46 (Cal.)
What is not be regarded as oppression
· Filing of suit against the shareholder for recovery of unpaid call money. Chennapassappa Kothambari V. Multiplast Industries (Karnataka) P. Ltd. [1985] 57 Comp. Cas. 541 (Kant.)
· Non-declaration of dividend. Chander Krishna Gupta V. Pannalal Girdhari Lal P. Ltd. [1984] 55 Comp. Cas. 702 (Del).
· Where the majority members exercise their rights fairly, it cannot be a case of oppression. Chaturgun Ram Maurya V. U P Builders Pvt. LTd. [1985] Tax LR 2030 (All).
· Mere unwise, inefficient and careless conduct of a director in the performance of his duties cannot be taken as oppressive so as to attract the provisions of Section 397. Re. Five Minutes Car Wash Service Ltd., (1966) 1 W.L.R. 745.
· Mere illegal, invalid and irregular acts themselves cannot be regarded as oppressive unless they are prejudicial to the interest of the company or oppressive to the interest of any shareholder. Sheth Mohanlal Ganpatram V. Shri Sayaji Jubilee Cotton & Jute Mills Co. Ltd. [1964] 34 Comp. Cas. 777 (Guj).

· Where a company incurs a loss continuously, it cannot be regarded as an act of oppression. Ashoka Betelnut Co. P. Ltd. V. M K Chandrakantha [1997] 88 Comp. Cas. 274 (Mad.)


Question 2: What is the remedy available to the aggrieved members in case of Oppression?

Answers: Section 397 provides that aggrieved members, if eligible under section 399, may make a petition before the Company Law Board to prevent Oppression. On such petition, the CLB is empowered to make any such order as it deems fit for putting an end to the subject matter of complaint. Such an order will be passed by CLB only if it is satisfied that - 

a. the affairs of the company are being managed in a manner oppressive to the interest of the company or 

b. that of the members and that the circumstances are such which would justify winding up of the company but winding up of company would prejudicially affect the interest of members. 

For seeking relief from CLB - 

· Both the conditions referred above must exist before the Company Law Board accepts an application under section 397.

· The petitioner must also justify that the circumstances exist so as to  wind-up the company but winding up would unfairly prejudice the petitioner and other shareholders. Nagrapa Krishna Prasad V. Andhra Bank Ltd. [1983] 53 Comp. Cas. 73 (AP)


Mismanagement [Section 398]
Question 3: Discuss essential conditions for filing petition before the Company Law Board under section 398 for seeking protection against mismanagement. Give some examples.
Answer: A petition may be made to the Company Law Board under section 398 for seeking protection against mismanagement in the following circumstances –


(i)
the affairs of the company are being conducted in a manner prejudicial to the public interest or in a manner prejudicial to the interests of the company; or


(ii)
a material change has taken place in the management or control of the company and by reason of such change, it is likely that the affairs of the company will be conducted in a manner prejudicial to public interest or in a manner prejudicial to the interests of the company.

Material change

For the purposes of Section 398, material change in the management or control will be deemed to have taken place, if there is an alteration:

(a)
in the Board of directors; or

(b)
in the ownership of shares in the company; or

(c)
if the company has no share capital, in its members; or

(d)
in its manager; or

(e)
in any other manner whatsoever.

What is regarded as mismanagement
· The company being run by the Board of Directors of the company in its own interest against the wishes of the majority of the shareholders 

· Continuation of the managing director in the office even after the expiry of the term of appointment and without being reappointed. Sishu Ranjan Dutta V. Bhola Nath Paper House Ltd. [1983] 53 Comp. Cas. 883 (Cal.)
· Serious disputes among the directors resulting in serious prejudice to the interest of the company. Suresh Kumar Sangi V. Supreme Motors Ltd. [1983] 54 Comp. Cas. 235 (Del.). 

· The directors do no take interest in safeguarding the company's interest. Chander Krishan Gupta V. Pannalal Girdharilal Pvt. LTd. [1984] 55 Comp. Cas. 702 (Del.).
· Where the assets of the company are sold without complying with the requirement of section 293(1) at low prices. Malyalam Plantations (India) Ltd., Re [1991] 5 Corp LA 361 (Ker.)
· Violation of the conditions of memorandum by the persons in-charge of management of affairs of the company. S M Ramakrishnarao V.Bangalore Race Club Ltd. [1970] 40 Comp. Cas. 674 (Mys.)
· Where the vice-chairman grossly mismanaged the affairs of the company and had drawn considerable amounts for his personal purposes, that large amounts were owing to the Government towards charges for supply of electricity, that the machinery was in a state of disrepair, these are sufficient evidences of mismanagement. Rajamundry Electric Supply Corporation v. Nageshwara Rao, A.I.R. 1956 S.C. 213.

What is not considered as mismanagement

· A bona fide decision of the Board not to recommend dividend and to accumulate profits. Thomas Vettom (VJ) V. Kuttanad Rubber Co. Ltd. [1984] 56 Comp. Cas. 284 (Ker)(DB).
· Mere allegation that the assets of the company have not been applied properly. Jaladhar Chakraborty V. Chartugun Ram Maurya V. U P Buildwares P. Ltd. 1985 Tax LR 2030 (All). 

· Allegation without any evidence of misappropriation of funds. Picksonic Electronics P. Ltd. V. Mrs. Indiara Singh [1998] 1 Comp LJ 136
· Where the directors of the company made an arrangement with the company's creditors, during financially difficult period, so that they became shareholders of the company. Suresh Chandra Marwaha V. Lauls (P.) Ltd. [1978] 48 Comp. Cas. 110 (DB)(P&H).


Question 4: Compare scope of section 397 and 398 

Answer:  

· Under Section 397, the Company Law Board acts to prevent injustice being done to a member or members in his or there individual capacity as member or members, whereas under Section 398, the Company Law Board acts in order to prevent injustice being done to the interests of the company as a whole. 
· It is important to note that for an application in case of oppression under Section 397, there should be facts to justify the making of an order for winding up, but no such facts are necessary for an application in case of mismanagement under Section 398. 
· Powers of the Company Law Board are section 398 are wider because under it, the Company Law Board can prevent the matters complained of or apprehended; but under Section 397, the Company Law Board can end the oppression complained of.


Petition
Question 5: What are the requirements of the petition under the Company Law Board Regulations, 1991?

Answer: Any petition for seeking relief against oppression or mismanagement under section 397/398 should be made in accordance with the Company Law Board Regulations, 1991. The petition shall be prepared in Form No. 1 specified in Annexure II to the aforesaid regulations which should be accompanied by documents as prescribed in Annexure III to the aforesaid regulations. The petition must be presented to the office of the Principal Bench of the CLB at New Delhi. The application should be verified by an affidavit and accompanied with requisite fee. A copy of the petition is also required to be served on the Central Government.

Contents of petition
· The petition should contain full particulars of the alleged acts of oppression or fraud or mismanagement. S P Jain V. Kalinga Tubes Ltd. [1965] 35 Comp. Cas. 351.

· The validity of the petition will be relied on the facts contained in the petition and existing on that date. Facts arising subsequent to the filing of petition will not be relied on. But subsequent events can be taken into account for the purpose of framing the relief so that all the matters connected with the complaint are disposed of. Promoide Kumar Mittal V. Southern Steels Limited [1980] 50 Comp. Cas. 555 (Cal.)

· The petition under section 397/398 must clearly state the prayer, the nature of relief sought. It must not seek a general relief.

· A composite petition may be made under section 397/398 provided the rights claimed are not conflicting. Sorab Dinshaji Dastur V. DPR Cassad [1963] 33 Comp. Cas. 306.


Question 6: Who can file a petition before the Company Law Board for seeking protection against oppression or mismanagement?

Answer: 

Who can make the petition [Section 399] 
In accordance with the provisions of section 399, any petition under section 397/398 can be made by the following persons –

(a)
Members

(b)
Any person authorised by the Central Government

(c)
Central Government

By members

(a)
in the case of a company having a share capital, not less than one hundred members of the company or not less than one-tenth of the total number of its members, whichever is less, or any member or members holding not less than one-tenth of the issued share capital of the company, provided that the applicant or applicants have paid all calls and other sums due on their shares;

(b)
in the case of a company not having a share capital, not less than one-fifth of the total number of its members.

In case of joint holders, the joint holders shall be counted as a single shareholder. In accordance with sub-section (3) a petition can be made by any one or more on behalf of all other members provided consent of all the members, consenting to the petition is taken in writing. It is important to note that for being eligible to make the application, the members must have paid all the calls and other sums due on their share.

The shareholders consenting for the petition must hold requisite number of shares at the time of filing of petition. If their shareholding gets reduced subsequently i.e. requisite number of shares are not held on the date of hearing, it would not invalidate the petition. Varadrajan Section V. Venkateshwara Solvent Extractions Pvt. Ltd. [1994] 80 Comp. Cas. 693 (Mad.). But, on the other hand, if the requisite number of shares are not held at the time of filing of petition, any increase in shareholding subsequently would not validate the petition. Mahendra Singh Rathore V. Rajput Hotels & Resorts P. Ltd. [1998] 1 Comp LJ 160.Obtaining of consent is a condition precedent to the making of the application and hence a consent obtaining subsequent to the application is ineffective. Makhan Lal Jain v. The Amrit Banaspati Co. Ltd. I.L.R. (1954) 1 All. 131 

By person authorised by Central Government

Under sub-section (4) the Central Government is vested with a discretionary to authorise any member(s) to make an application to the Company Law Board under section 397/398 even where the requirement of sub-section (1) are not fulfilled. Such an authorisation will be granted only if, on application, the Central Government is satisfied that circumstances exist which make it just and equitable so to do.  But before authorising any member or members as aforesaid, the Central Government may require such member or members to give security for such amount as the Central Government may deem reasonable. 

By Central Government [Section 401]
The Central Government or any person authorised by it in this behalf has also the power as per Section 401 to apply for relief under these sections.



Question 7: Articles of ABC Limited prohibit its members from filing any petition before the CLB for seeking protection against oppression or mismanagement. Discuss validity of such a provision in the company’s articles.
Also discuss whether an arbitration clause will be valid instead of prohibition? 
Answer: According to section 399, the following members have a right to file a petition before the Company Law Board for seeking protection against oppression and/mismanagement – 

a) Members being not less than 100 in numbers, or

b) Members being not less than 10% of the total number of members of the company, whichever is less; or

c) Members holding not less than 10% of the total issued share capital of the company

Since the members are authorised by the Act to file such a petition, it becomes a statutory right and, thus, such right cannot be barred or defeated by any provisions in the articles or any agreement. O.P. Gupta v. Shiv General Finance (P) Ltd., 1977 (47) Comp. Cas. 277. 
The statutory right of members to make petition under section 397/398 cannot be restricted through arbitration clause in the company's articles of association. 
A petition under section 397/398 cannot be stayed by an order of the Civil Court under section 10 of the Civil Procedure Code. Piyush Kumar Guha V. West Bengal Pharmaceuticals & Phyto Chemical Development Coprn. Ltd. AIR 1982 Cal. 94.


Question 8: How can a petition filed under section 397/398 be withdrawn?

Answer: 

Withdrawal of petition
· All those members who have made the petition, acting together, can withdraw the petition. Majority of such members are not entitled to withdraw the petition. 

· Where a petition is filed by the members authorised by the Central Government under sub-section (4) of section 399, then such a petition shall not be withdrawn without leave of the Company Law Board . Before granting leave, a copy of the application shall be served on the Central Government.

· If a petition is withdrawn unconditionally, fresh petition will not be entertained on the same grounds. S Narayanan V. Century Flour Mills Ltd. [1985] 3 Comp LJ 209 (Mad.) 



Question 9: Is it necessary to serve a copy of the petition to the Central Government?

Answer: Section 400 provides that the Company Law Board shall give notice of every application made to it under section 397 or 398 to the Central Government, and shall take into consideration the representations, if any, made to it by that Government before passing final a order under that section.



Orders
Question 10: What orders can be passed by the Company Law Board on a petition under section 397/398?

Answer:  Under section 397/398, the Company Law Board is empowered to make any such order which will put an end to the subject matter of complaint.

Orders by the Company Law Board [Section 402]

Section 402 provides that, without prejudice to the generality of powers under Section 397 or 398, the Company Law Board’s order may also provide for:

(a)
the regulation of the conduct of the company’s affairs in future.

(b)
the acquisition of shares or interests of any members by other members or by the company;

(c)
the consequent reduction of the share capital in case of (b) above;

(d)
termination, setting aside to modification of any agreement, howsoever arrived at, between the company and the manager, managing director or any other director;

(e)
termination, setting aside or modification of any agreement, between the company and other person with the latter’s consent;

(f)
setting aside of any transfer, delivery of goods, payment, execution or other act relating to property made or done by or against the company within 3 months of the application which would amount of a fraudulent preference in case of an individual’s insolvency.

(g)
any other matter which in the opinion of the Company Law Board is just and equitable.


Question 11: What is the effect of alteration of memorandum or articles by an order of the Company Law Board on  a petition under section 397/398?
Answer: According to section 404 if an order is made by the Company Law Board for alteration of company's memorandum and or articles of association, the company must not make any alteration inconsistent with the order without the leave of the Company Law Board either in the memorandum or articles. A certified copy of the order of the Company Law Board altering the memorandum of articles must be filed by the company with the Register within 30 days of the order.

The Company Law Board may also order for insertion of any new article in the company's articles of association even if such new article is contrary to the provisions of company's memorandum or other provisions of its articles of association or even against the Companies Act provided that the order is necessary to put an end to the matter complained of. Bennet Coleman & Co. V. Union of India [1977] 47 Comp. Cas. 92 (Bom.).
Interim order by Company Law Board [Section 403]
Pending the making by it of a final order under section 397 or 398, as the case may be, the Company Law Board may, on the application of any party to the proceeding, make any interim order which it thinks fit for regulating the conduct of the company's affairs, upon such terms and conditions as appear to it to be just and equitable. Under section 10F, an appeal can be filed against an order of Company Law Board on any question of law only.



Question 12: What are the consequences where a contract of service with any director or  manager is terminated by the Company Law Board under section 402?

Answer:

Consequences of Termination of Agreements [Section 407]
According to section 407, where an agreement of service with any manager of managing director or other director is terminated by CLB under section 402  then such person or persons are not entitled for any compensation or damages against the company for loss of office or in any other respect. Further, no manager, managing or other director whose agreement has been terminated, set aside or modified, shall, for a period of 5 years from the date of the order of the Company Law Board, without the leave of the Company Law Board, be appointed, to act as manager, managing or other director of the company. Before granting the leave the Company Law Board must give an opportunity to Central Government to being heard in the matter. If any person acts as manager, managing director or other director in contravention of this provision, he shall be punishable with imprisonment up to one year or fine up to Rs. 50,000 or with both.
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�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" w.e.f. �31-5-1991.


�	Ibid.


�	Substituted by Act 53 of 1963, section 10 for "are being conducted" w.e.f. 1-1-1964.


�	Fees prescribed is Rs. 500.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" w.e.f. �31-5-1991.


�	Ibid.


�	Substituted by Act 53 of 1963, section 10 for "are being conducted" w.e.f. 1-1-1964.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" w.e.f. �31-5-1991.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" w.e.f. �31-5-1991.


�	Substituted by Act 53 of 1963, section 11, for "are being conducted", w.e.f. 1-1-1964.


�	Reference to managing agent, secretaries and treasurers redundant after abolition of the system by Act 17 of 1969, w.e.f. 3-4-1970.


�	Inserted by Act 65 of 1960, section 153.


�	Reference to managing agent, secretaries and treasurers redundant after abolition of the system by Act 17 of 1969, w.e.f. 3-4-1970.


�	Substituted by Act 53 of 1963, section 11, for "will be conducted" w.e.f. 1-1-1964.


�	Fees prescribed is Rs. 500.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" w.e.f. �31-5-1991.


�	Ibid.


�	Ibid.


�	See rule 13, Companies (Central Government's) General Rules and Forms, 1956.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" we.f. �31-5-1991.


�	Ibid.


�	Powers delegated to Regional Directors vide Notification No. GSR 288(E), dated �31-5-1991.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" we.f. �31-5-1991.


�	Fees prescribed is Rs. 500.


�	Ibid.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" we.f. �31-5-1991.


�	Ibid.


�	Ibid.


�	Fees prescribed is Rs. 500.


�	Substituted by the Companies (Amendment) Act, 1988 for the word "Court" we.f. �31-5-1991.


�	Redundant after abolition of the system of managing agent, secretaries and treasurers by Act 17 of 1969, w.e.f. 3-4-1970.


�	Ibid.


�	Substituted by the Companies (Amendment) Act, 1988, for the word "Court" w.e.f. �31-5-1991.


�	Ibid.


�	Ibid.


�	Fees prescribed is Rs. 500.


�	Substituted by the Companies (Amendment) Act, 1988, for the word "Court" w.e.f. �31-5-1991.


�	Fees prescribed is Rs. 500.


�	Substituted by the Companies (Amendment) Act, 1988, for the word "Court" w.e.f. �31-5-1991.


�	Substituted by Act 31 of 1965, section 62 and Schedules, for "fifteen" w.e.f. 15-10-1965.


�	Fees prescribed is Rs. 500.


�	Reference to managing agent, secretaries and treasurers redundant after abolition of the system by Act 17 of 1969, w.e.f. 3-4-1970.


�	Substituted by the Companies (Amendment) Act, 1988, section 66, for the word "Court" w.e.f. 31-5-1991.


�	The word "of a Court" omitted by the Companies (Amendment) Act, 1988, section 66, w.e.f. 31-5-1991.


�	Reference to managing agent, secretaries and treasurers redundant after abolition of the system by Act 17 of 1969, w.e.f. 3-4-1970.


�	Ibid.


�	Substituted by Act 65 of 1960, section 154, for "the order terminating the agreement".


�	Substituted by the Companies (Amendment) Act, 1988, section 66, for the word "Court" w.e.f. 3-5-1991.


�	Fees prescribed is Rs. 500.


�	Reference to managing agent, secretaries and treasurers redundant after abolition of the system by Act 17 of 1969, w.e.f. 3-4-1970.


�	Redundant after abolition of the system of managing agent, secretaries and treasurers by Act 17 of 1969, w.e.f. 31-4-1970.


�	Substituted by the Companies (Amendment) Act, 1988, for the words "No Court shall grant leave" w.e.f. 31-5-1991.


�	Fees prescribed is Rs. 500.


�	Substituted by the Companies (Amendment) Act, 1988, section 53, w.e.f. 15-6-1988 for sub-sections (1) and (2) which read as under:


"(1) Notwithstanding anything contained in this Act, the Central Government may appoint such number of persons as the Central Government may, by order in writing, specify as being necessary to effectively safe�guard the interests of the company, or its shareholders or the public interest to hold office as directors thereof for such period, not exceeding three years on any one occasion, as it may think fit, if the Central Government of its own motion or, on the application of not less than one hundred members of the company or of members of the company holding not less than one-tenth of the total voting power therein, is satisfied, after such inquiry as it deems fit to make, that it is necessary to make the appointment or appointments in order to prevent the affairs of the company being conducted either in a manner which is oppressive to any members of the company or in a manner which is prejudicial to the interests of the company or to public interest:


Provided that in lieu of passing an order as aforesaid, the Central Government may, if the company has not availed itself of the option given to it under section 265, direct the company to amend its articles in the manner provided in that section and make fresh appointments of directors in pursuance of the articles as so amended, within such time as may be specified in that behalf by the Central Government.


(2) In case the Central Government passes an order under the proviso to sub-section (1), it may, if it thinks fit, direct that until new directors are appointed in pursuance of the order aforesaid, such number of persons as the Central Government may, by order in writing, specify as being necessary to effectively safeguard the interest of the ‘ ‘              ‘ ‘ company, or its shareholders or the public interest specified by the Central Government shall hold office as additional directors of the company."


�	Inserted by Act 65 of 1960, section 155.


�	Substituted by the Companies (Amendment) Act, 1988, section 53, for the words "Central Government" w.e.f. 15-6-1988.


�	Inserted by Act 41 of 1974, section 31, w.e.f. 1-2-1975.


�	Inserted by the Companies (Amendment) Act, 1988, section 53 w.e.f. 15-6-1988.


�	Substituted by the Companies (Amendment) Act, 1988 for the words "Central Government" w.e.f. 31-5-1991.


�	Fees prescribed is Rs. 500.


�	See Form 35B, Companies (Central Government's) General Rules and Forms, 1956.


�	Substituted by the Companies (Amendment) Act, 1988 for the words "Central Government" w.e.f. 31-5-1991.


�	Reference to managing agent, secretaries and treasurers redundant after abolition of the system by Act 17 of 1969, w.e.f. 3-4-1970.


�	Substituted by Act 65 of 1960, section 156, for "or the secretaries and treasurers".


�	Substituted by the Companies (Amendment) Act, 1988, section 66 w.e.f. 31-5-1991, for the words "Central Government".


�	Substituted by Act 65 of 1960, section 156 w.e.f. 31-5-1991, for "no resolution passed or action taken".


�	Substituted by the Companies (Amendment) Act, 1988, section 66, w.e.f. 31-5-1991 for the words "Central Government".


�	Ibid.
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