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RECENT CASE STUDIES - DIRECT TAX

Sl. 
No.

Case Law Decision

(1) Shyam Burlap Co 
Ltd. (Cal-HC) 
(2016)

Where the main object of the company as per MOA is to acquire and develop 
properties and to earn revenue from the same by way of sale, lease, letting out 
etc, then such income shall be taxable under the head “Profit or Gains of 
Business or professions” and therefore expenses incurred by way of 
compensation paid to tenants for vacating the premises to earn higher rent by 
re-letting out the same shall be allowed as revenue expenditure incurred for
business.

Observation:

(1) The High Court held that, while interpreting the nature of income and the 
head under which it is taxable, the objects of the company must also be kept in 
mind and reference must be made to the Apex court judgement in the case of 
Chennai Properties & Investment Ltd. (2015), wherein it was held that if the 
main object of the company is to earn rental income such income is taxable 
under “Profit or gains from business or professions” and not under “Income 
from House property”. 

(2) In the given case, the object clause of the MOA Company permitted the 
assessee to carry on the business of letting out premises. Further, 85% of its 
income belongs to rent and lease rentals. 

(3) The compensation was paid to obtain possession from the lessee/ tenant so 
as to earn higher rental income and not for acquiring a property. Therefore, it 
cannot be said that the payment was made for the benefit of enduring nature. 
Such expenses were incurred for business activity permitted by MOA and had 
arisen out of business necessity and commercial expediency. 

Decision:
In the given case, from the fact and circumstances and the rationale of the 
Supreme Court ruling in Chennai Properties’ case, income from letting out of 
premises is treated as income from business and therefore compensation paid to 
vacate the properties to earn higher income by way of re-letting is deductible as 
revenue expenditure in computing business income of the assessee.

(2) Taparia Tools Onetime upfront interest paid to non-convertible debenture holders shall be 
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Ltd. (SC) (2015) allowed fully in the year of actual payment. It cannot be spread over the life 
of debentures, even though it is treated as deferred revenue expenditure in 
the Books of Accounts.

Facts: 

(1) The company issued non-convertible debentures and gave following two 
options – (i) either to receive half yearly interest at 18% p.a, over a period of 5 
years (ii) onetime upfront payment of interest of ₹55 per debenture to be paid 
immediately. (2) The life of the debenture is 5 years and at the end it is 
redeemable at face value of ₹100. (3) In the Books of Accounts the company 
treated the upfront interest paid as deferred revenue expenditure to be written 
over 5 years.

Point of dispute: The Assessee claimed the entire interest paid as expenditure in 
the year of payment but the A.O treated it as deferred revenue expenditure and 
allowed only 1/5th of the expenditure in the year of payment and disallowed 
the remaining amount.

Key observation of the Supreme Court: 

(i) The AO has only power to consider the genuineness of borrowing. Interest on 
borrowing shall be allowed once the genuineness was proved and the 
conditions of section 36(1)(iii) read with section 43(2) were satisfied. In the given 
case, so long as the AO has not disputed the issue of debentures and use of 
funds for business purpose, the allowability of interest in the year of payment or 
incurred cannot be denied. 

(ii) The entry in the book of Account are not conclusive and the matter has to be 
examined on the touchstone of the provisions of the Income Tax Act. Under the 
Income Tax Act, there is no concept of deferred revenue expenditure except 
under specified sections such as section 35D for amortisation over a period of 
time. 

(iii) Normally, revenue expenditure is deductible in the year in which it is 
incurred. However, if the assessee wants to spread the expenditure over a 
period, it can be allowed only if the principle of ‘matching concept’ is satisfied. 

(iv) In the given case, the assessee was benefited under onetime upfront 
payment of interest in the first year itself, by way of paying lesser interest as 
compare periodic interest payment. Therefore, deduction of interest over the life 
of debentures would resulted into treating both the method of paying interest at 
par, which is clearly unsustainable. 

(v) When the assessee had claimed the entire expenditure in the same year 
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without seeking spread over of expenditure and has filed return of income 
accordingly, the AO was bound to carry out the assessment by applying the 
provisions of the Act and not to go beyond the said return. 

(vi) Since, the statue enables and entitles the assessee to claim the entire upfront 
interest paid in the year of payment, therefore the AO cannot deny the same.

(3) Henkel Spic India 
Ltd. (SC) (2015)

Interest earned on share application money deposited in Bank A/c. for a 
specified period as per the statutory requirement shall accrue in the year of 
allotment of shares and not in the year of public issue. Further, only interest 
on share application money to the extent of share allotted is taxable in the 
hands of company.

Facts: 

(1) Public issue and share application money received and kept by the company 
in trust. The said amount was deposited in bank A/c for 46 days as per 
statutory requirement in A.Y 1992-93 and the company earned interest of ₹
183.32 lakhs on such deposit.

(2) In A.Y 1993-94 the share actually allotted and share application money along 
with interest were refunded to various applicant to whom shares were not 
allotted. (3) In A.Y 1992-93, the A.O taxed entire interest earn from deposit of 
share application money.

Decision: 

The entire share application money along with interest was not available to the 
assessee in A.Y 1992-93 (i.e year of issue) as it was kept in trust until the 
completion of allotment process and moneys are returned to applicant to whom 
shares are not allotted. It was also observed that, neither the principal nor the 
interest can be utilized until the completion of allotment process. It is only after 
the allotment of shares and returned of share application money along with 
interest to whom share were allotted, the remaining application money belongs 
to company.

Therefore, it was held that (i) the interest income is accrued assessment year in 
which the allotment is completed (i.e A.Y 1993-94) and not in the year of issue of 
share. (ii) The entire interest is not taxable, only the interest in respect of which 
shares have been allotted would be accrued and taxable in the hands of 
company.

(4) Bhagat 
Construction Co 
(P) Ltd (SC) 

Interest u/s. 234B is automatic if conditions specified therein are satisfied 
even if the assessment order does not contain any specific direction for 
payment of interest. The calculation of interest payable in Form ITNS 150 



“HANDBOOK ON THE RECENT CASE STUDIES”

For more such regular updates relevant for CS / CA Final Exams DEC / NOV - 2016 
join my WhatsApp group: professional express – 9804179372

Email: csrahulharsh@gmail.com

(2016): accompanied with the Assessment Order shall be treated as part of the 
assessment order.

Facts:

The assessment order did not contain any direction for payment of interest u/s. 
234B. The appellate order also simply stated that interest is payable, without 
any further substantiation. However, the amount of interest payable was 
contained in the Income Tax Computation Form (I.T.N.S 150)

(5) Kotak Securities 
Ltd (SC) (2016):

Transaction charges paid to BSE by its member for availing fully automated 
online trading facility shall not constitute fees for technical services to attract 
TDS u/s. 194J.

The company, a member of BSE, was engaged in the business of share broking, 
depositories, mobilization of deposits and marketing public issues. It paid 
transaction charges to BSE for availing automated online trading facility and 
other facilities. These facilities are uniformly available to all the members of 
BSE. 

The Apex court observed that –

(i) The facilities are available to all members in respect of every 
transaction entered into. In addition to the membership fee, the 
members are liable to pay transaction charges to avail common 
services based on transaction value. A member has no other option 
without availing such services in order to carry on the daily business 
of stock exchanges. 

(ii) Since, no special or exclusive or customized services are provided by 
the stock exchange, therefore such common facility cannot be 
distinguished as Technical services. Technical services such as 
managerial and consultancy service involves specialized services 
cater to client as per their special needs. 

(iii) Services provided by stock exchanges are available and used by 
member in the normal course of trading are to be considered as 
facility and not Technical service as it failed to satisfy the test of 
specialized, exclusive and individual requirement of user/client who 
may approach the service provider for such service. Hence, such 
transaction charges are not liable for TDS u/s. 194J.

(7) Vipin Walia (Del-
HC)(2016):

Reassessment u/s. 147 is not valid where notice is issued after the period of 
limitation to the legal heirs of the deceased assessee, where at the time of 
issue of original notice the assessee was already dead.
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Facts: 

(i) re-assessment notice u/s. 148 issued on 27.3.2015 for the A.Y 2008-09, 
got returned unserved with the remarks of postal authorities 
“addressee expired”. 

(ii) On 15.06.2015 a letter was issued by the AO seeking details of legal 
heirs of the deceased assessee to complete the assessment. 

(iii) The assessee (legal heirs), wrote to the AO that the notice is time 
barred. The AO proceeded with reassessment, against which a writ 
petition was filed by the assessee (legal heirs).

Provisions of the Act: 

(1) Section 159(2)(a) provides that any proceeding taken against the 
deceased before his death shall be deemed to be have been taken against 
the legal representative and may be continued against the legal 
representative from the stage at which it stood on the date of the death 
of the deceased. 

(2) Section 159(2)(b) provides that any proceeding which could have been 
taken against the deceased if he had survived, may be taken against the 
legal representative. (even if it had not been taken while the assessee was 
alive).

Observation: 

In the given case, the time limit of issue of notice was 31.3.2015 but when the 
notice was issued on 27.3.2015 the assessee was already dead. In order to 
proceed u/s. 147, the department was required to issue notice to the legal 
representative prior to 31.3.2015. Therefore, the reassessment proceedings based 
on the notice issued after 31.3.2015 is invalid.

(8) Hyosung 
Corporation (Del-
HC)(2016):

Case pending for the purpose of section 245R

Provisions of the Act: 

Section 245N, “Advance Ruling” means a determination by Advance Ruling 
Authority of any question of law or fact in relation to a transaction which has 
been undertaken or is proposed to be undertaken by a non resident applicant: or 
Section 245R, provides that the AAR shall not allow the application for advance 
ruling where the question raised in the application is already pending as on the 
date of the application before any income tax authority or Appellate Tribunal 



“HANDBOOK ON THE RECENT CASE STUDIES”

For more such regular updates relevant for CS / CA Final Exams DEC / NOV - 2016 
join my WhatsApp group: professional express – 9804179372

Email: csrahulharsh@gmail.com

except in the case of a notified resident applicant (i.e., Public Sector Company).

Observation: 

Mere issue of notice u/s. 143(2) in pre-printed format shall not render the case 
‘already pending’ to disqualify the assessee for applying to AAR. However, 
issue of notice u/s. 142(1) along with detailed questionnaire shall amounted to 
case ‘already pending’ and therefore application to AAR shall not be allowed. In 
the given case, the assessee, incorporated in South Korea, was engaged in 
several projects in India and filed its return of Income for the A.Y 2008-09, 2009-
10 and 2010-11 and also applied for advance ruling for transaction undertaken 
in all the three assessment year. 

For A.Y 2008-09 and 2009-10, notice u/s. 143(2) was issued and before the date 
of filing applications with AAR, notice u/s. 142(1) along with a questionnaire 
was issued. Hence, application shall not be allowed. 

For A.Y 2010-11, notice u/s. 143(2) was issued before filling application with 
AAR but notice u/s. 142(1) along with a questionnaire was served after the date 
of filing application with AAR. Hence, application shall be allowed.

(9) V.S Dempo & Co 
P Ltd (Bombay -
HC) (2016):

Provision of TDS shall not be applicable on demurrage charges paid to 
foreign shipping company covered u/s. 172.

Facts:

The assessee, a company engaged in the business of mining and export of 
processed iron ore, claimed demurrage charges paid to a foreign shipping 
company. The AO disallow such expenses by invoking section 40(a)(i) as no 
TDS had been deducted u/s. 195.

Section 195 vis a vis section 172 Section 195 is a part of recovery provisions 
under the Income Tax Act. Whereas, Section 172 is a complete code that applies 
to non-resident Indians engaged in shipping business which carries passengers, 
goods etc. shipped at a port in India. Section 172 is a charging as well as 
machinery provision which provides the manner of determination of income 
from shipping business of non-resident as well as the levy and recovery of tax 
thereon. It begins with a non-obstante clause (notwithstanding anything 
contained in the other provisions of this Act), therefore section 172 would 
prevail over other provisions of the Act including section 195. CBDT circular 
No. 723, dated 19.9.1995 also clarify that TDS u/s. 195 shall not be applicable on 
demurrage charges paid to non-resident shipping company. 

Hence, the payer has no obligation to deduct tax u/s. 195 on payment of 
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demurrage charges to the nonresident shipping company to which provisions of 
section 172 applicable. Hence, the question disallowability u/s. 40(a)(i) does not 
arises.

(10) Priya Blue 
Industries (P) 
Ltd. (2016) 
(Gujarat):

Old items obtained from ship breaking activities which can be used as such, 
cannot be treated as ‘scrap” for the purpose of TCS u/s. 206C. 

Facts:
The assessee was engaged in ship breaking activities and sold various items 
obtained from such activities. The assessee collected and paid tax for seven 
items. However, it did not collect and pay tax for items such as old plates, 
woods etc. which can be used as such. The AO was of the view that such items 
should be treated as ‘scrap’ and the assessee was liable to collect tax at source 
from buyers. Accordingly, the AO served notice of demand u/s. 201(1) and 
interest u/s. 201(1A).

Observation:

(1) Explanation to section 206C, "scrap" means waste and scrap from the 
manufacture or mechanical working of materials which is definitely not 
usable as such because of breakage, cutting up, wear and other reasons; 

(2) The products obtained from the ship breaking activities such as old 
plates, woods etc. were finished product and were usable as such. 
Although these items were commercially known as ‘scrap’ but they were 
definitely not “waste and scrap”. Since the items were usable as such 
therefore they do not fall within the scope of “scrap” as defined u/s. 
206C(1)

(11) CIT v. M. 
Venkateswara Rao 
(2015 T & AP)

Can capital contribution of the individual partners credited to their accounts 
in the books of the firm be taxed as cash credit in the hands of the firm, where 
the partners have admitted their capital contribution but failed to explain 
satisfactorily the source of receipt in their individual hands?

The HC, accordingly, held that the view taken by the AO that the partnership 
firm has to explain the source of income of the partners as regards the amount 
contributed by them towards capital of the firm, in the absence of which the 
same would be treated as the income of the firm, was not tenable.

CIT v. Alcatel 
Lucent Canada 
(2015 Delhi HC)

Can consideration for supply of software embedded in hardware tantamount to 
‘royalty’ under section 9(1)(vi)?

The HC concurred with the decision of the Tribunal holding that where 
payment is made for hardware in which the software is embedded and the 
software does not have independent functional existence, no amount could be 
attributed as ‘royalty’ for software in terms of section 9(1)(vi).
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(12) Queen’s 
Educational 
Society v. CIT 
(2015 SC)

Where an institution engaged in imparting education incidentally makes 
profit, would it lead to an inference that it ceases to exist solely for 
educational purposes?

Based on the principles* and tests, the Apex Court upheld the Tribunal’s view 
that the assessee was engaged in imparting education and the profit was only 
incidental to the main object of spreading education. Hence, it satisfies the 
conditions laid down in section 10(23C)(iiiad) for claim of exemption 
thereunder.

* The Apex Court, after analyzing the legal provisions and precedents, summed 
up the law common to section 10(23C)(iiiad)/(vi): (a) Where an educational 
institution carries on the activity of education primarily for educating persons, 
the fact that it makes a surplus does not lead to the conclusion that it ceases to 
exist solely for educational purposes and becomes an institution for the purpose 
of making profit; (b) The predominant object test must be applied – the purpose 
of education should not be submerged by a profit making motive; (c) A 
distinction must be drawn between the making of surplus and an institution 
being carried on “for profit”. Merely because imparting of education results in 
making a profit, it cannot be inferred that it becomes an activity for profit; (d) If 
after meeting expenditure, surplus arises incidentally from the activity carried 
on by the educational institution, it will not cease to be one existing solely for 
educational purposes; and (e) The ultimate test is whether on an overall view of 
the matter in the concerned assessment year, the object is to make profit as 
opposed to educating persons.

(13) DIT (Exemption) v. 
Khetri Trust (2014 
Delhi HC)

In a case where properties bequeathed to a trust could not be transferred to it 
due to ongoing court litigation and pendency of probate proceedings, can 
violation of the provisions of section 11(5) be attracted?

Based on the factual findings, elucidated and affirmed by the CIT (Appeals) and 
the Tribunal, the HC held that there was no violation of section 11(5) in this 
case.

(14) New Delhi Hotels 
Ltd. v. ACIT (2014 
Delhi HC]

Whether the rental income derived from the unsold flats which are shown as 
stock-in- trade in the books of the assessee would be taxable under the head 
„Profits and gains from business or profession or under the head „Income 
from house property , in a case where the actual rent receipts formed the basis 
of computation of income?

In this case, the Delhi HC followed its own decision in the case of CIT vs. 
Discovery Estates Pvt. Ltd / CIT vs. Discovery Holding Pvt. Ltd., wherein it was 
held that rental income derived from unsold flats which were shown as stock-
in- trade in the books of the assessee should be assessed under the head 
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“Income from house property” and not under the head “Profits and gains from 
business or profession”.

(15) CIT v. NDR 
Warehousing P Ltd 
(2015 Madras HC)

Under what head of income should income from letting out of godowns and 
provision of warehousing services be subject to tax - “Income from house 
property” or “profits and gains of business or profession”?

The HC observed that the CIT (Appeals) as well as the Tribunal had not only 
gone into the objects clause of the memorandum of the assessee but also 
individual aspects of the business to come to the conclusion that it was a case of 
warehousing business, and, therefore, the income would fall under the head
“PGBP”. Accordingly, the HC held that the income earned by the assessee from 
letting out of godowns and provision of warehousing services is chargeable to 
tax under the head “PGBP” and not under “HP Income”.

(16) Principal CIT v. 
Matruprasad 
C.Pandey (2015 
Gujrat HC) 

Can section 41(1) be invoked in respect of long standing credit balances of 
sundry creditors admitted as liability in the Balance Sheet?

Merely because the credit balances are outstanding for a long time, the A.O 
cannot invoke section 41(1) unless it proves that there is a remission / cessation 
of liability during the relevant assessment year. 

Fact: In the given case, in the course of enquiry before assessment u/s. 142(1), 
the AO found that out of total outstanding liabilities `56.52 lakhs has been 
credited in the name of 10 sundry creditors who were very old, and the 
payment has reached the stage of cessation. The A.O treated these long standing 
liabilities as no longer payable and considered it as deemed income u/s. 41(1).

The HC held that addition on the ground that the amounts were outstanding for 
several years cannot be made under section 41(1) unless and until it is found 
that there was remission or cessation of liability that too during the previous 
year, relevant to the assessment year in question. Even if the credit balances are 
outstanding for long time, such balances cannot be subjected to tax by invoking 
section 41(1), unless there is a remission/cessation of liability in the year under 
question.

(17) CIT v. KLN 
Agrotechs (P) Ltd 
(2015) 375 ITR 301 
(Kar.)

Where the lump sum amount paid as One Time Settlement (OTS), without 
bifurcation of interest and principal, has been offered to tax under section 
41(1), can the assesseee claim benefit of deduction of interest (interest paid 
plus interest waived) under section 43B?

Based on the above reasoning, the HC held that either the interest amount has to 
be allowed as deduction under section 43B or the sum offered for tax (as waived 
by the bank) has to be reduced by the amount of interest. In either case, the 
effective amount which is subjected to tax, would come to the same.
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(18) Addtl. CIT v. 
Dharmpur Sugar 
Mill (P) Ltd (2015 
Allahabad HC)

Is expenditure incurred for construction of transmission lines by the assessee 
for supply of power to UPPCL by the assessee deductible as revenue 
expenditure?

Following the principle of law laid down by the SC in Empire Jute Mills case, 
the Allahabad HC, in this case, held that the expenditure which was incurred by 
the assessee in the laying of transmission lines was clearly on the revenue 
account. The transmission lines, upon erection, vested absolutely in UPPCL. The 
expenditure which was incurred by the assessee was for aiding efficient conduct 
of its business since the assessee had to supply electricity to its sole consumer 
UPPCL. This was not an advantage of a capital nature.

(19) Tamil Nadu 
Tourism Dev 
Corpn Ltd v. Dy. 
CIT (2014 Madras 
HC)

Under which head is 'franchise fee" received by an assessee in tourism 
business, against special rights given to franchisees to undertake hotel 
business in assessee s property, taxable?

The HC, accordingly, held that the income earned by the assessee by way of 
franchisee fee is in the nature of business income and not income from house 
property.

(20) CIT v. TVS Motors 
Ltd (2014 Madras 
HC)

Is the expenditure on replacement of dies and moulds, being parts of plant 
and machinery, deductible as current repairs?

Applying the rationale of above decisions, the HC held that “moulds & dies” 
are not independent of plant and machinery but are parts of plant and 
machinery. Once the dies are worn out, they had to be replaced so that the 
machine can produce the product according to business specifications. Thus, the 
expenditure incurred by the assessee towards replacement of parts of machinery 
to ensure its performance without bringing any new asset or advantage, is 
eligible for deduction as „current repairs under section 31.

(21) Controls & 
Switchgear 
Contractors Ltd v. 
Dy.CIT (2014 Delhi 
HC)

Is guarantee commission paid by a company to its employee directors 
deductible as its business expenditure, where such guarantee was given by 
the employee directors to the bank for enabling credit facility to the 
company?

The HC observed that the directors of the company are employees of the 
company and are entitled to remuneration for the services rendered as 
employees. The assessee-company passed a resolution resolving that the 
directors be paid commission for providing their personal guarantees for the 
financial assistance availed by the assessee- company from the bank. This act of 
providing personal guarantee was clearly beyond the scope of their services as 
employees of the company. The assessee-company, in its commercial wisdom, 
hadagreed to pay a commission for furnishing of such guarantees by the 
director employees, which cannot be faulted. In such a case, the AO only has to 
determine whether the transactions are real and genuine. 
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It is not within his jurisdiction to impose his views as regards the necessity or
the quantum of expenditure undertaken by the assessee. As regards section 
36(1)(ii), the recipient directors were not entitled to receive the amount as 
commission in lieu of bonus or dividend. Dividend is paid to all the 
shareholders and the recipient directors were not the only shareholders of the 
company. The payment of commission, hence, cannot be taken as payment of 
dividend, since payment of dividend would result in payment to all the 
shareholders and not to select shareholders. The HC, therefore, set aside the 
Tribunal s order and directed rectification of the disallowance of amount paid as 
commission to directors.

(22) JK Synthetics Ltd 
v. CIT (2014 
Allahabad HC)

Is interest paid by the holding company as guarantor for the amount 
borrowed by the subsidiary company deductible under section 36(1)(iii)?

Applying the rationale of the Apex Court's ruling to this case, the HC observed 
that the assessee had deep business interest in the existence of subsidiary and 
therefore, repaid installments of loan to financial institutions. Such loans were 
given for the purpose of business. The HC, thus, held that the claim for 
deduction of interest by the assessee-holding company is allowable.

(23) CIT v. Gujarat 
State Road 
Transport Corp. 
(2014 Gujarat HC)

Can employees contribution to Provident Fund and Employee s State 
Insurance be allowed as deduction where the assesssee- employer had not 
remitted the same on or before the “due date” under the relevant Act but 
remitted the same on or before the due date for filing of return of income 
under section 139(1)?

The HC, accordingly, held that the delayed remittance of employees 
contribution beyond the „due date prescribed in section 36(1)(va), is not 
deductible while computing the business income, even though such remittance 
has been made before the due date of filing of return of income under section 
139(1).

(24) Fibre Boards (P) 
Ltd v. CIT (2015 
SC)

Can advance given for purchase of land, building, plant and machinery 
tantamount to utilization of capital gain for purchase and acquisition of new 
machinery or plant and building or land, for claim of exemption under 
section 54G?

To avail exemption under section 54G in respect of capital gain arising from 
transfer of capital assets in the case of shifting of industrial undertaking from 
urban area to non- urban area, the requirement is satisfied if the capital gain is 
given as advance for acquisition of capital assets such as land, building and / or 
plant and machinery.

In this case, two issues have been touched upon, namely, whether notification of 
an area as an urban area under a repealed provision would hold good under the 
reenacted provision and whether advance given for purchase of an eligible asset 
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would tantamount to utilisation of capital gains for purchase of the said asset 
for availing exemption under section 54G. The former issue was decided taking 
support from section 24 of the General Clauses Act, 1897, which provides for 
uninterrupted subordinate legislation in case of repeal and re-enactment, with 
or without modification. The latter issue was also decided in favour of the 
assessee by holding that payment of advance for purchase of eligible asset 
would tantamount to utilisation of capital gains for purchase of the said asset.

(25) CIT vs.  
S.R.Jeyashankar 
(2015 Madras HC)

Whether, for the purpose of computing the period of holding of the property, 
the date of allotment letter issued by the builder of the flat or the date of 
registration of the property has to be considered for determining the nature of 
capital asset – long-term or short-term?

In effect, the P&H HC (in a smilar case) held that the allottee gets the title to the 
property on issuance of allotment letter and payment in instalments is only a 
consequential act upon which delivery of possession to the property flows. The 
Madras HC also noted that the Punjab & Haryana HC had taken a similar view 
in Vinod Kumar Jain’s case. Accordingly, the Madras HC held that the assessee 
had rightly claimed the benefit of long-term capital gain, since the holding
period exceeded 36 months (i.e., from 22.02.2005, being the date of agreement, to 
10.04.2008, being the date of sale of property)

(26) CIT v. Shree 
Govindbhai 
Jethalal Nathavani 
Charitable Trust 
(2015 Gujarat HC) 
RTP

Can the CIT reject an application for grant of approval under section 80G(5) 
on the ground that the trust has failed to apply 85% of its income for 
charitable purposes?

Observation of the Court: (i) At the time of approval u/s. 80G(5), the 
commissioner is required to only examine the object of the trust and the AO is 
required to examine the application of funds at the time of assessment. The 
commissioner cannot act as an assessing authority at the time of granting 
approval to the application made u/s. 80G(5). (ii) Further, Section 80G is not 
related to the assessment of the trust. Rather it is related to granting deduction 
to the person who made donation to such trusts. (iii) The Actual assessment of 
income of the trust takes place only after receiving of the fund/donation. The 
assessment is neither affected by the grant of approval u/s. 80G to the trust nor 
by the deduction which the donor ultimately gets in respect of such donation.

Referring to another case law whereIn that case, the Division Bench observed 
that, while considering the application for the purpose of section 80G, the 
authority cannot act as an assessing authority and the enquiry should be 
confined to finding out if the institution satisfies the prescribed conditions. The 
HC, thus, concurred with the decision of the Tribunal setting aside the order 
passed by the CIT refusing to grant registration under section 80G(5) to the 
assessee-trust due to the reason that it has not applied 85% of its income for 
charitable purposes.

(27) CIT v. Govindbhai 
Mamaiya (2014 SC)

Where land inherited by three brothers is compulsorily acquired by the State 
Government, whether the resultant capital gain would be assessed in the 
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status of “Association of Persons” (AOP) or in their individual status?

In this case, the property in question came to the assessees' possession through 
inheritance i.e., by operation of law. It is not a case where any "association of 
persons” was formed by volition of the parties. The Apex Court, accordingly, 
held that the income from asset inherited by the legal heirs is taxable in their 
individual hands and not in the status of AOP.

(28) Hemant Traders v. 
ITO (2015 Bombay 
HC)

Can a notice under section 148 for a particular assessment year be issued 
solely on the ground that survey under section 133A was carried on at the 
business premises of the assessee, where nothing had been found therein 
which would indicate escapement of income chargeable to tax for the said 
assessment year?

The HC, accordingly, held that since there is absolutely no material to indicate 
escapement of income for the relevant assessment year, the issue of notice to 
initiate reassessment proceedings under section 148 on the basis of survey 
which had taken place is not valid. Therefore, the proceedings initiated under 
section 148 are quashed at the threshold itself.

(29) Godrej Industries 
Ltd v. Dy.CIT 
(2015 Bombay HC)

Will the subsequent amendment of law with retrospective effect validate a 
reassessment notice issued on a different ground before the retrospective 
amendment was made?

Facts of the case: A notice u/s. 148 was issued to the assessee that income has 
escaped assessment in computing book profit for the A.Y 2000-01, on the 
ground that unascertained liabilities (i.e., provision for doubtful debt and 
provision for depletion of long-term investment) was not added to the Net 
profit to find out the book profit as per clause (c). In the case of HCL Comnet 
Systems and Service Ltd (2008), the apex court was held that both the above 
provisions are not for liability but for diminution in the value of assets. In order 
to cover such type of provisions under MAT, the Finance Act (No.2), 2009 has 
made a retrospective amendments by inserting a new clause (g) namely - “the 
amount or amounts set aside as provision for diminution in the value of any 
asset”. At time of issue of notice on 29.3.2007 the position of law was not clear 
but it was clear subsequently because of amendments made by the Finance 
(No.2) Act, 2009 with retrospective effect from 1.4.1998. On this ground the 
department argued that the ground of notice u/s. 148 is sustainable.

(30) Amarnath Agrawal 
v. CIT (2015 
Allahabad HC)

The HC observed that two distinct conditions must be satisfied for assuming 
jurisdiction to issue a notice under section 148 after a period of 4 years viz. (i) 
escapement of income; and (ii) omission or failure on the part of the assessee to 
disclose fully and truly all material facts necessary for his assessment. 
Accordingly, the HC held that, in this case, the issue of notice under section 148 
after the four year time period was not valid.

(31) CIT v. Mehak 
Finvest P Ltd (2014 
P&H HC)

Can the AO reassess issues other than the issues in respect of which 
proceedings were initiated under section 147 when the original “reason to 
believe” on the basis of which the notice was issued ceased to exist?
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The HC, accordingly, held that even though no addition is made on the original 
grounds which formed the basis of initiation of reassessment proceedings, the 
AO is empowered to make additions on another ground for which reassessment 
notice might not have been issued but which came to his notice subsequently 
during the course of proceedings for reassessment.

(32) CIT v. Meghalaya 
Steels Ltd. (2015 
SC)

Does the HC have the inherent power under the Income-tax Act, 1961 to 
review its own order on merits?

The SC went ahead to further observe that it is clear on a cursory reading of 
section 260A(7), that it does not purport in any manner to curtail or restrict the 
application of the provisions of the Code of Civil Procedure. Section 260A(7) 
only states that all the provisions that would apply qua appeals in the Code of 
Civil Procedure would apply to appeals under section 260A. That does not in 
any manner suggest either that the other provisions of the Code of Civil 
Procedure are necessarily excluded or that the HC's inherent jurisdiction is in 
any manner affected.

(33) CIT v. Krishna 
Capbox (P) Ltd 
(2015 Allahabad 
HC)

Can mere non-mention or nondiscussion of enquiry made by the AO in the 
assessment order justify invoking revisionary jurisdiction under section 263?

The HC concurred with the decision of the Tribunal and held that since the 
relevant enquiries and replies are available on ‘record’ (i.e., the paper book), the 
CIT cannot invoke revisionary jurisdiction merely because there was no 
mention of such enquiry and verification in the assessment order.

The Finance Act, 2015 inserted Explanation 2 to section 263(1) to clarify, inter 
alia, that an order passed by the AO shall be deemed to be erroneous in so far as 
it is prejudicial to the interests of the revenue, if in the opinion of the Principal 
CIT or CIT, the order is passed without making inquiries or verification which 
should have been made. The rationale of this ruling would hold good even after 
insertion of Explanation 2 to section 263(1), since in this case, the Tribunal has 
recorded a finding of fact that necessary enquiries have been made by the AO 
even though the same was not specifically mentioned in the assessment order. 
Mere non-discussion or nonmention about the enquiry made by the AO in the 
assessment order cannot be a ground for invoking revisionary jurisdiction 
under section 263.

(34) CIT v. Fortaleza 
Developers (2015 
Bombay HC)

CIT invoke revisionary jurisdiction section 263, when the subject of revision 
(i.e., whether the of allocation of revenue amongst mbers of AOP would affect 
the lity and/or quantum of deduction ection 80-IB) has been decided by 
Appeals) and the same is pending he Tribunal?

When the order of the first appellate authority is complete and the appeal is 
pending before the Tribunal, the CIT is precluded from invoking section 263 for 
revision of the very same matter decided by the first appellate authority since 
clause (c) of the Explanation 1 to section 263 debars the same. Accordingly, the 
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HC held that the order passed by the AO got merged with the order of the first 
appellate authority. The very same issue cannot be revised by invoking 
revisionary jurisdiction under section 263.

(35) CIT v. Muthoot 
Financiers (2015 
Delhi HC)

Is penalty under section 271D imposable for cash loans/deposits received 
from partners? 

The HC observed that the position that emerges is that there are three different 
Courts, which have held that section 269SS would not be violative when money 
is exchanged inter se between the partners and the firm.

(36) Japan Airlines Co. 
Ltd. v. CIT CIT v. 
Singapore Airlines 
Ltd. (2015 SC)

Are landing and parking charges paid by an airline company to Airports 
Authority of India in the nature of rent to attract tax deduction at source 
under section 194-I?

Ruling of High Courts: (1) Japan Airlines Co. Ltd. (2010)(Del.): Landing and 
parking charges paid by an airline company to the Airports Authority of India is 
covered u/s. 194I as “payment of rent”. (2) Singapore Airlines Ltd. (2012) 
(Mad.): The charges levied by AAI is for various facilities (i) to meet the 
requirement of passengers safety; (ii) safe landing and (iii) parking of the 
aircraft. There is also shared use of the airfield by the airlines. Hence it is a 
service fee and not a payment of rent. The runway by an aircraft is similar to use 
of road by any vehicle or any other form of transport. Hence, such landing 
charges should be covered U/s 194C and not 194I as such land had not been 
leased or subleased to the aircraft.

Ruling of the Supreme Court: The Apex court confirmed the ruling of 
Singapore Airlines Ltd.. It held that: (i) The Delhi High Court ruling is correct to 
the extent that the scope of ‘rent’ used u/s. 194I is of very wide meaning and not 
limited to what is understood as rent in the common parlance. However, it 
failed to notice the substance behind the charges paid by the airlines. (ii) In the 
given case, keeping the full and larger picture in mind, the use of land was only 
a minor and insignificant aspect. The substance behind such charges are not for 
“use of land” but for other facilities and services provided such as air traffic 
services, passenger safety services, ground safety services, aeronautical 
communication facilities, installation and maintenance of navigational aids and 
metrological services, as per the requirement of the protocols. (iii) Hence, 
landing and parking charges paid by the airlines to Airport Authority of India 
cannot be treated as rent u/s. 194I.

(37) CIT v. Manipal 
Health Systems (P) 
Ltd (2015 
Karnataka)

Where remuneration paid to doctors is variable based on number of patients 
and treatment given to them, would the liability to deduct tax at source arise 
under section 192 or under section 194J?

Facts of the Case: Based on a survey conducted, the A.O found that the assessee 
(a company, engaged in providing health service) has deducted tax u/s. 194J on 
payment made to doctors. However, the A.O was of the view that there exists 
an employer and employee relationship and therefore section 192 is applicable 
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in the given case. Accordingly, the A.O demands for the short deduction of tax 
u/s. 201(1) and u/s. 201(1A).

Observation of the High Court: (i) The relationship of employer and employee 
has to be checked from the nature of contract entered into between the assessee 
and the doctors. To decide whether the contract is a ““contract for service” or a 
“contract of service” some tests have to be done such as (a) independence test, 
(b) control test and (c) intention test. (ii) The non-competition clause is imposed 
to get the attention and focus of professional skill only to the patients of the 
assessee and to ensure that they don’t transfer the patients to their own clinics 
or any other clinics. (iii) Further doctors are also not entitled to retirement 
benefits such as gratuity, provident fund, leave travel allowance and other 
terminal benefits. Moreover, they have filed their returns of income showing the 
remuneration as professional income and the same is accepted by the revenue. 
Therefore, TDS should be deducted U/s 194J and not U/s 192. Same view taken 
by court in the case of Apollo Hospitals International Ltd. (2013)(Gujrat- High 
Court).

(38) Chennai Properties 
& Investment Ltd. 
(2015)(SC):

Facts: The appellant-assessee is a company incorporated under the Indian 
Companies Act. Its main objective, as stated in the Memorandum of 
Association, is to acquire the properties in the city of Madras (now Chennai) and 
to let out those properties. The assessee had rented out such properties and the 
rental income received therefrom was shown as income from business in the 
return filed by the assessee. The assessing officer, however, refuse to tax the 
same as business income.

Decision: The Apex Court held that what we emphasise is that holding the 
aforesaid properties and earning income by letting out those properties is the 
main objective of the company. It may further be recorded that in the return that 
was filed entire income which accrued and was assessed in the said return was 
from letting out of these properties. It is so recorded and accepted by the 
assessing officer himself in his order. Thus, there is no other income of the 
assessee except the income from letting out of these two properties. We have to 
decide the issue keeping in mind the aforesaid aspects. Thereafter, the Court 
pointed out that the deciding factor is not the ownership of land or leases but 
the nature of the activity of the assessee and the nature of the operations in 
relation to them. It was highlighted and stressed that the objects of the company 
must also be kept in view to interpret the activities The diving line is difficult to 
find; but in the case of a company with its professed objects and the manner of 
its activities and the nature of its dealings with its property, it is possible to say 
on which side the operations fall and to what head the income is to be assigned. 
“We think each case has to be looked at from a businessman's point of view to 
find out whether the letting was the doing of a business or the exploitation of 
his property by an owner. The assessee therefore, rightly disclosed the income 
under the Head Income from Business. It cannot be treated as 'income from the 
house property'.
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RECENT CASE STUDIES - INDIRECT TAX

Sl. 
No

Case Law Decision

(1) Tamil Nadu Petro 
Products Ltd 
(2015)(Mad-HC): 

The assessee has paid service tax on input service under the impression that it 
was liable to pay service although there was no liability on it. It was held that 
assessee paid service tax under misconception can avail CENVAT credit, there is 
nothing illegal on it. 

(2) TVS Motors Co. 
Ltd (2016)(SC):

Inclusion/Exclusion of pre-delivery inspection charges (PDI) and after sales 
service charges (ASS) in transaction value for computing excise duty. 

The Apex court held that, if such expenses are incurred by the manufacturer 
then it is included. However, in the given case, the manufacturer sold the goods 
to dealer and the dealer provides the such services to customer and incurs the 
expenditure. This amounts post sale activities incurred after the goods have been 
marketed to the dealer and for which no extra amount was recovered by the 
manufacture form the dealer. Hence, it cannot be added back to the price 
charged by the manufacturer from dealer in computing the assessable value of 
car. 

The argument of department that warranty given by the manufacturer was 
linked with PDI & ASS, therefore it should be included, was rejected on the 
ground that it had no bearing on the assessable value. It merely implies that the 
manufacturer would undertake the responsibility to provide the benefit of 
warranty to customer only when the customer has availed PDI and ASS. The 
Apex court also rejected the departments claim for considering such expenses 
as notional benefit as per rule 6 on the ground that in the given case 
“transaction value” is not rejected, therefore Valuation rule shall not be 
applicable.

(4) Premium Suiting 
(P) Ltd. 
(2016)(Allahabad 
-HC):

The assessee has two division. One is textile division and another is chemical 
division. Two divisions are separately registered having separate entrances 
and separate managing staff. The assessee claimed that the value of the two 
division could not be clubbed for the purpose of SSI exemption. 

It was held that the value of the goods cleared from all the division should be 
clubbed, as Notification No. 8/2003 provides that where the manufacturer has 
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more than one factory, the clearances of all factories will have to be clubbed 
together for the purpose of calculating the SSI exemption limit. 

(5) State Sugar 
Corporation Ltd. 
(2016)(Allahabad 
-HC):

Facts: 

It was the duty of the assessee to kept the molasses on a steel storage tank. 
The total storage capacity was 1,20,000 quintals. Capacity used 1,07,828 
quintals. Unused capacity 12,172 quintals. However, instead of using full 
storage, the assessee kept 28,956.20 quintals of molasses in an open pit. 

Latter due to rise in temperature, the entire molasses stored in the open pit, was 
turned into black carbonized lumps and became waste. It was held that, 
remission is allowed only when loss is due to beyond the control. In the given 
case, the assessee could have been kept the molasses in the steel tank by using its 
full storage capacity. Non-storage of additional 12,172 quintals of molasses in the 
steel tank is not a bonafide act. 

Therefore, remission of duty should be allowed only for the part of the quantity 
stored in open pit i.e, 16784.20 quintals (28,956.20 – 12,172), and no remission 
shall be granted for loss of 12172 quintals of molasses that could have been kept 
in steel storage.

(6) Tata Chemicals 
Ltd. (2016)(SC):

The assessee was engaged in manufacturing and selling of ‘ash’ in gunny 
bags. The assessee claimed that gunny bags were returnable and upon return 
the value of such bags will be refunded to the buyers, therefore, the value of 
gunny bags should not form part of assessable value of ‘ash”. 

It was held that, the value of returnable packages would not form part of 
assessable value only if such arrangement/agreement exist between the seller 
and the buyer and in such case, the question of actual return is irrelevant. 
However, in the given case, since the assessee fails to establish the existence of 
any such arrangement/agreement which creates an obligation on the assessee to 
refund the value of bags to buyer. 

Therefore, the value of such bags should form part of assessable value. 

(7) Jyoti Enterprises 
(2016)(Allahabad 
– HC):

Order was served 2 years ago at the residential premises of the assessee to a 
person represented himself as assessee’s nephew (Virendra Yadav). After 2 
years, the Department started recovery proceedings. The assessee argued that 
he was unware of the order so passed and the order was not served to him and 
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Virendra Yadav was not her authorized representative.

Held that, an order is said to be duly served if it is served on a family member of 
the assessee at the address stated in the order. Further, the assessee nowhere 
claimed that Virendra Yadav was not her Nephew or he was not connected with 
her business or the address stated in the original order was not correct. Hence, 
the case was decided in favour of department. 

(8) Raghav Industries 
Ltd. 
(2016)(Madras –
HC):

When the assessee had already availed duty drawback on input and input 
services used in manufacture of exported goods, then rebate of duty paid on 
finished goods exported shall not be allowed to the assessee under rule 18 as it 
would leads to double benefit. 

Facts: 

The assessee is a Manufacturer cum exporter. It manufactured syenthic yarn and 
belended textile yarn by using duty paid raw material. The assessee exported the 
finished goods by paying Excise duty after adjusting CENVAT credit of capital 
goods used in manufacturing of Yarn. The assesse did not claim any CENVAT 
credit on input and input service. The assessee filed application for rebate under 
rule 18 of excise duty paid on finished foods. Later on, the assessee claimed duty 
drawback on excise duty and service tax paid on inputs and input service. 

Observation of the court:

(1) The Apex court judgement in the case of Spentex Industries Ltd. allowing 
the exporter to claim rebate on both duties paid on inputs and final 
products under rule 18 shall not be applicable in the given case.

(2) Since in the given case, the exported goods were one and same, therefore, 
while sanctioning benefit under different scheme it must be ensured that 
no undue or double benefit resulted to the assessee. In the given case, the 
benefits are provided under two different statues (i.e, section 75 of the 
Customs Act, 1962 read with the Customs, Central Excise and Service 
Tax Drawback Rule, 1995 and other is under rule 18 of the Central Excise 
Rule,2002) and both the provisions intended to give relief to the exporters 
by offsetting the duty paid. Therefore, sanctioning both duty drawback 
and rebate would result into double benefit to the assessee. Further, as 
per the proviso to rule 3 of the Drawback rules, double benefit shall not 
be allowed to the assessee. 

(3) Therefore, the assessee should either – (i) not claimed drawback, after 
clearing the goods on payment of duty under claim for rebate, or (ii) 
should have paid back the drawback amount availed before claiming 
rebate. But not eligible to get both the benefit.
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(9) Enestee 
Engineering Pvt. 
Ltd. 
(2016)(Bombay):

The assessee filed appeal before the Commissioner (Appeal) against a Service 
Tax order after 2 years from the date of order. The Appeal was rejected as 
barred by limitation. The Assessee argued that the order was not received by it 
and it came to know about the order after receipt a letter from department for 
payment of due. 

Observation:

(i) The period of limitation prescribed u/s. 85(3A) is 2 months. 
(ii) Section 37C(2) of the Central Excise Act, 1944, provides that an order 

is deemed to be served to assessee if it tendered or delivered by post 
or is affixed in the prescribed manner. 

(iii) Thus, section 37C as supported by section 85(3A) shows insistence 
upon the service of order upon the assessee. Therefore, the period of 
2 months shall be calculated from the date of receipt of order/ date of 
tender. 

(iv) However, in the given case, the neither order of commissioner 
(Appeal) nor the order of Tribunal recorded a finding that that the 
order was actually tendered or received by the assessee on a 
particular date. 

(v) Mere claiming that the order was forwarded on a particular date is 
not sufficient in the eyes of law to start computing the period of 
limitation. Decision: The High Court quashed the order of 
commissioner (Appeal) and Tribunal and placed back the matter for 
fresh assessment before commissioner (Appeal).

(10) Santosh 
Handlooms 
(2016)(Delhi –
HC):

Show cause notice u/s. 124(a) (required to be issued within 6 months of 
seizure u/s. 110) cannot be served to Custom House Agent (now, Custom 
Broker) of Importer. Relevant Act: Section 146, 146A 147 and 153 of the 
Customs Act, 1962 Regulation 2(c) and 11(a) of the Custom Brokers Licensing 
Regulations, 2013.

Observation:

(1) Section 153 has been amended by the Finance Act, 2012 consciously to 
exclude service of order on the agent. 

(2) The conjoint reading of the regulation 2(c) and 11(a) of the Custom Brokers 
Licensing Regulations, 2013 clearly indicates that it is not the ordinary and usual 
duty of CHA to accept order/notice etc. The CHA can do so only if they have an 
authority and required to produce the same before concerned statutory 
authority. In the given case, in absence of any such specific authority (neither 
sought by department not produce by CHA), department cannot serve notice on 
the CHA. 
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(3) Section 146 provides that no person shall carry on business as a customs 
broker (old CHA) relating to the entry or departure of a conveyance or the 
import or export of goods at any customs station unless such person holds a 
valid licence. Section 146A provides that CHA can act as authorized 
representative of a person who required to appear before an officer of custom or 
Tribunal in connection with proceedings under the Customs Act. The court 
concluded that CHA have the implied authority w.r.t entry or departure of 
conveyance/import or export of goods only. But for other purpose CHA cannot 
be considered as authorised representative automatically. 

(4) Section 147 is a compilation (omnibus) section which generally covers all acts 
of Agency. Such acts must be restricted to the activity of entry or departure of 
conveyance/ import or export of goods only. For other acts the CHA need 
authorization from Importer/export/owner to act on behalf of them.

Thus, with the conjoint reading of the section 146. 146A and 147 it is concluded 
that the CHA has no General authority to act in respect of every act that the 
importer/export required to do. Therefore, the service of order, notice etc, can 
only be effected in the manner provided u/s. 153 i.e, by serving it upon the 
person to whom it is intended (in the given case the noticee). Thereafter, the 
noticee will decide either himself or authorized person to appear before 
concerned authority. Hence, the Show-cause notice served to CHA is not correct 
in law. 

(11) Mega cabs Pvt. 
Ltd (2016)(Del-
HC):

The Delhi High Court has struck down amended Rule 5A(2) of Service Tax 
Rules, to the extent that it authorizes the officers of the Service Tax 
Department, to audit the account of an Assessee. 

Background:

Earlier, In Travelite (India) v. Union of India, a Division Bench of Delhi Court 
had struck down Rule 5A (2) as being ultra vires Section 72A read with Section 
94(2) of the FA. In a Special Leave petition filed by the Union of India, Apex 
Court has stayed the judgment. 

Meanwhile, the Rule was amended. The present challenge against the amended 
Rule was considered by Delhi High Court afresh. 

Observation of the court: 
(i) the expression ‘verify ‘in Section 94(2)(k) of the Finance Act cannot be 

construed as audit. 

(ii) Audit is a special function which has to be carried out by duly 
qualified persons like a Chartered Accountant or Cost Accountant. 
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(iii) Under the garb of the rule making power, the Central Government 
cannot arrogate to itself powers which were not contemplated to be 
given it by the Parliament when it enacted the Finance Act. 

(iv) This is an instance of the Executive using the rule making power to 
give itself powers which are far in excess of what was delegated to it 
by the Parliament.

(12) Suresh Kumar 
Bansal vs UOI 
(2016)(Del-HC):

In absence of any mechanism to compute value of service in case of composite 
contract which includes value of land, service tax cannot be levied. Agreement 
to purchase an under-construction flat is a composite contract which involves 
element of service and element of goods and value of land. Therefore, service 
tax cannot be levied on such composite contract. However, service tax shall be 
levied on preferential location charges levied by a builder. 

Observation of the court: 
(1) Where there is an agreement between a prospective buyer and with a 
builders/ developer to purchase an under-construction flats in a housing project, 
such an agreement is a composite contract which involves not only the element 
of Service involved but also goods and immovable property. 

(2) Even Rule 2A of the valuation Rules provides for mechanism to ascertain the 
value of services in a composite works contract involving services and goods, the 
said Rule does not cater to determination of value of services in case of a 
composite contract which also involves sale of land. 

(3) The gross consideration charged by a builder/promoter of a project from a 
buyer would not only include an element of goods and services but also the 
value of undivided share of land which would be acquired by the buyer 

(4) The abatement of 75% by a notification or a circular cannot substitute the lack 
of statutory machinery provisions to ascertain the value of services involved in a 
composite contract. 
(5) Accordingly, the petitioner must get refund of service tax along with interest 
@ 6% from the date of deposit to the date of refund.

(13) Federal Bank Ltd 
2016–TIOL–26–
SC–ST

Services provided by the Bank such as collection of Telephone Bills, collection of 
Insurance Premium on behalf of the Client Companies are covered under Cash 
Management Service u/s 12(65) which is excluded from the purview of Service 
Tax. ST cannot be levied by indirect means by charging it under the head 
"Business Auxiliary Service".  

(14) [Sushil & 
Company 2016–
TIOL–47–SC–ST

If the Contractor supplies manpower for working at the Packing Plant as per 
the customer's requirement and to ensure that manpower deployed on the 
work given by Customer's Officers is executed properly, diligently, 
uninterruptedly and to the satisfaction of the Customer in the Factory Premises 
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of its Works, such services would not fall within the definition of “Cargo  
Handling Services”. Two conditions must for Classification as “Cargo Handling 
Services” –

(a) there must be a Cargo, and the Service Provider must independently be 
involved in loading–unloading or packing– unpacking of the Cargo.

(15) Haryana Sheet 
Glass Ltd. (2015) 
(P&H): 

Facts of the case: Assessee availed CENVAT credit of service tax paid on 
outward transportation of goods cleared from factory. The assessee was of the 
view that the transportation of goods from factory to the premises of the 
petitioner ought to be treated as input service. However, the Revenue 
disallowed the credit holding that the assessee was not entitled to credit of the 
service tax towards outgoing freight. The Appellate Tribunal, allowed the appeal 
of the assessee.

High Court’s decision: The High Court relied upon one of its earlier decision in 
the case of Ambuja Cements Ltd. v. Union of India 2009 (236) ELT 431 (P&H) 
and upheld the decision of the Tribunal. The High Court held that outward 
transportation up to the place of removal falls within the expression “input 
service”. The place of removal, in terms of the Circular* of the Board is a 
question of fact. If a manufacturer is to deliver the goods to the purchaser, the 
place of removal would not be a factory gate of the manufacturer but that of the 
purchaser. In the given case, there is no evidence that the property in goods 
stood transferred to the purchaser at the factory door of the assessee. Therefore, 
the assessee is entitled to avail CENVAT credit of service tax paid on outward 
transportation of goods cleared from factory 

(16) Tandus Flooring 
India Pvt. Ltd 
(2014) (AAR):

Marketing and support service provided to foreign company by an Indian 
company for selling of products of foreign company in India. The place of 
provision of service will be determined as per Rule 3, since it is not covered 
through any other rules. Therefore, the service is not taxable in India, since the 
place of provision of service is in non-taxable territory.

(17) Sai Wardha 
Power Company 
Ltd (2015) 
(Bombay): 

Excise Officer is bound to grant Form A-2 after the due approval obtained from 
the approval committee and verification of Form A-1 by SEZ officer. They 
cannot refuse on the ground of possible evasion of duty. Note: Assessee required 
to file application in From A-1 and thereafter Department is required to grante 
certificate in Form A-2 for availing ab intio exemption by SEZ.

(18) IRCTC Ltd. 
(2014)(SC):

Supply of food and beverages on board the trains amounts to sale of goods
and not a service transaction. Therefore, liable for VAT only and not service tax. 
Here, service element is very small and it is incidental to sale. As soon as goods 
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loaded in the trains and at the time of service the ownership of goods is vest 
with Indian Railways and not with IRCTC.

(19) Mcleod Russel 
(India) Ltd 
(2015)(cal- tri)

Security service provided by State Govt. (by creating a force Assam Tea 
Plantation Security Force – ATPSF) to Tea Industries in disturbed areas to 
maintain the peace is a sovereign function and covered under Negative list 
therefore service tax shall not be levied on such security fee. It cannot be 
considered as support service to business entity. 

(20) Bansal Classes 
2015 (Raj. HC):

In the given case, assessee provides commercial training and coaching
services to students, organizes celebrations for rewarding successful students 
and to motivate new students, and avails CENVAT credit by utilizing services 
such as catering, photography and tents. Assessee also hires examination hall, 
undertakes maintenance and repair of vehicles and incurs travelling expenses 
for business tours.

The high court observed that providing catering, photography and tent services 
to students who have finished their coaching classes cannot be termed as output 
service.
The assessee could not produce any material to show nexus between Repairs, 
maintenance of motor car and travelling expenses & commercial training or 
coaching. Hence, CENVAT credit of the same cannot be allowed.

Conclusion: It was held that that the assessee is eligible for CENVAT credit only 
with respect to service tax paid on renting of examination hall being an 
immovable property and disallowed the CENVAT credit with
respect other activities.

(21) Rane TRW 
Steering Systems 
Ltd. 2015 (Mad. 
HC):

Can the assessee get CENVAT credit on the following cases –

Items Held that
Services tax paid on landscaping, 
gardening and housekeeping 
services availed to maintain the
factory premises in an eco-friendly 
manner

Considered as input service under 
the category of ‘modernisation, 
renovation, repair etc., of the
office premises’. Hence, CENVAT 
is allowed.

Reason given by the Court
The Court relied on the judgement of Millipore India Pvt. Ltd. The credit rating 
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of a factory depends on how the factory is maintained within as well as outside 
the factory premises. Further as per environmental laws the assessee is required 
to maintain the factory in compliance with these laws. The assessee is also 
required to discharge its corporate social responsibility. Under the circumstances 
if the manufacturer incurs the cost towards maintenance of factory premises in 
eco friendly manner then it is a part of the cost of production and hence 
CENVAT credit is allowable.

(22) Vijaya 
Consultants, 
Engineers and 
Consultants 2015 
(AP)

The Department cannot demand
service tax without issuing a proper show cause notice to the assessee merely 
on the basis of a speaking order and by issuing a letter giving the assessee an 
opportunity to represent his case.
Section 73 of the Finance Act, 1994 makes it mandatory for the department to 
issue Show Cause Notice if any amount is not levied, short levied etc. Since, in 
the given case no such notice was issued therefore the judgement of Tribunal in 
favor of the assessee is correct. It is further clarified that the letter cannot be
treated as Show Cause Notice as it did not contain (i) the alleged amount of 
service tax to be paid and (ii) the period thereof. The department must adhere to 
the procedural requirement of issue of SCN and raising demand of tax. The 
demand of money in the name of tax by issue of letter is in violation of the very
procedure prescribed under the Act.

(23) Delhi Transport 
Corporation 
(2015) (Del.)

ÿ The service tax burden can be shifted by contractual
arrangement to a third party but the assessee cannot ask the department to 
recover the dues from
such third party or cannot ask the department to wait for discharge of his 
service tax liability until it
has collected the tax from such third party.

Facts of the case: The assessee (service providers) has entered contracts with 
various agencies for display
of advertisements on bus queue shelters and time keeping booths. As per the 
contract the it is the responsibility of the contractor i.e. advertisers to pay service 
tax directly. A show cause notice was served upon the assessee raising service 
tax demand, interest and penalty on the service of display of advertisements 
rendered by it. It was argued by the assessee that it was under a bonafide belief 
based on the case of Rashtriya Ispat Nigam Limited (SC) that the service tax 
liability has been transferred though the agreement and therefore it did not file 
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its return and fails to pay service tax.

Held that: The service provided are taxable and there is no dispute that liability 
to pay service tax is that of
the appellant. At the same time, Appellant can rely on Rashtriya Ispat Nigam 
Limited’s case regarding transferring of service tax liability by way of a contract. 
But, this does not discharge the liability towards Revenue. It further observed 
that appellant is a public sector undertaking and it should be more serious 
towards compliance of statutory obligations. So far as the Revenue was 
concerned the appellant was the assessee and was bound to register itself, file 
returns and comply with all other service tax procedures. The service tax 
burden can be shifted by contractual arrangement to a third party but the 
assessee cannot ask the department to recover the dues from such third party 
or cannot ask the department to wait for discharge of his service tax liability 
until it has collected the tax from such third party.

(24) GMK Concrete 
Mixing Pvt. Ltd 
(2015) (SC):

The assessee was engaged in preparation of ready mix
concrete (RMC) along with ancillary and incidental activities like pouring, 
pumping and laying of concrete and supplied it to customer. The Department 
was of the view that activities of pouring etc. was a significant part of the 
transaction and not incidental transaction, therefore the activity performed by 
the assessee not only consists of sale but also of services which should be 
subjected to service tax. The tribunal held that agreement to supply RMC does 
not constitute any taxable service but it is sale transaction. The department filed 
a further appeal before Supreme Court but the same was dismissed by Supreme 
Court on the ground that The Finance Act, 1994 is a law relating to provision of 
services not a law relating to commodity taxation. The contract to supply RMC is 
purely a transaction relating to transfer of property in goods which is not a 
service. There is a mistake of fact on the part of the department and the law fails. 
Accordingly, the appeal was dismissed by the Apex Court.

(25) Sachin Malhotra 
(2015) 
(Uttarakhand 
High Court):

Different between ‘hiring of cab’ and ‘renting of cab’ for the purpose of 
service tax.
In case of hiring a car, the owner of the vehicle who may or may not be the 
driver, offers his services to customer but retains the control and possession of 
the vehicle with himself. He also needs to obtain the permit issued by the Motor 



“HANDBOOK ON THE RECENT CASE STUDIES”

For more such regular updates relevant for CS / CA Final Exams DEC / NOV - 2016 
join my WhatsApp group: professional express – 9804179372

Email: csrahulharsh@gmail.com

Vehicle Department. Here, the customer is only using the vehicle by travelling in
it and he is expected to pay the metered charged which is usually collected on 
the basis of kilometres. However, in case of rent – a-cab, the hirer is gets the 
freedom to take the vehicle wherever he wishes. He gets the possession and 
control of the vehicle and he is only required to inform about the movement 
from time to time to holder of the license.

Hence, in view of the above discussions, they are two different transactions 
for the purpose of service tax.

(26) Nestle India Ltd 
2015–TIOL–282–
SC–CX

Issue: EOU manufactured goods wholly out of indigenous Raw Materials. 
However, the Notification states that duty calculated on the said basis would 
only be payable to the extent of like goods manufactured in India by persons 
other than 100% EOUs. What is the Valuation Rule?
∑ In such case, Central Excise Valuation is applicable, and not Customs FOB

Valuation.
∑ In the absence of actual sales in the wholesale market, when goods are 

captively consumed and not sold, Rule 8 of CE Valuation Rules should be 
followed to determine what would be the amount equal to the duty of 
excise leviable on like goods.

∑ The test to be applied under a Notification is whether the goods are "allowed to 
be sold" in India. This expression is different from the expression "sold" and
does not require any actual sale as such.

The intention is to levy only what is levied by way of Excise Duty on similar 
goods manufactured  in India, on goods produced and sold by 100% EOUs in 
the DTA if they are produced from Indigenous Raw Materials.

(27) Virat Crane 
Industries Ltd 
2015–TIOL– 284–
SC–CX

Once the goods are sold under any brand name, whether that belongs to the 
Assessee or a Third Party, the goods would be treated as Branded Name.

(28) Hindustan 
National Glass 
and Industries 
Ltd 2016–TIOL–
07–SC–CX

Assessee receives knitted pile fabrics in grey form from M/s DTE. Job Work 
undertaken by Assessee on the said fabric is that of washing, dyeing and 
bleaching, hydro–extraction, tumble dyeing and drying. After taking delivery 
of these aforesaid Job Work done by Assessee, the said M/s. DTE sent goods 
to another Processor who undertook remaining process of knitted pile fabric at 
his end by cutting, sewing and hamming. After that only, that product of 
Towel came into existence. Job Work by Assessee is not “manufacture”.

(29) Sun 
Pharmaceuticals 

Assessee sells “Physician Samples” to Distributors at a lower price [for 
onward free distribution to Physicians] and regular products, i.e. “Trade 
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Inds Ltd & Ors 
2016–TIOL–10–
SC–CX

Packs” at a higher price to the Market. Such Higher Price shall not be 
considered for valuation of “Physician Samples” to Distributors.

(30) Hamdard [Waqf] 
Laboratories & 
Ors 2016–TIOL–
21–SC–CX

Interest u/s 11BB is payable if refund is not paid within 3 months from the 
date of application. It is obligatory on the part of the Revenue to intimate the 
Assessee to remove the deficiencies in the application within 2 days and, in 
any event, if there are still deficiencies, it can proceed with adjudication and 
reject the application for refund. The adjudicatory process cannot be carried on 
beyond three months. It is required to be concluded within 3 months.

(31) Precision Rubber 
Industries Pvt 
Ltd 2016–TIOL–
28–SC–CX

Assessee classifies the goods under one heading. Department issues SCN 
proposing to classify them under a different heading. Tribunal classifies it 
under a third heading. Held, New Classification cannot be done at the 
Tribunal stage for the first time. Fresh SCN to the Assessee in this regard is 
required.

(32) Mahindra & 
Mahindra Ltd 
2016–TIOL–29–
SC–CX

Valuation of Bullet–Proof Vehicles: Bullet Proofing is done by Job Worker 
after clearance of goods from Factory. Cost of Bullet Proofing need not be 
added to arrive at Transaction Value.

(33) Sarla 
Performance 
Fibers Ltd etc. 
2016–TIOL–82–
SC–CX

Sales by an EOU Assessee in DTA, without requisite permission from the 
Development Commissioner, are to be assessed to Excise Duty u/s 3[1] of the Act 
and not under the proviso to the said Section. The issue relates to the significance of 
the expression “allowed to be sold in India” as appearing in Clause [ii] to the 
Proviso to Sec.3[1]

(34) C.C.E., RAIGAD 
v. ISPAT 
METALLICS 
INDUSTRIES 
LTD & ORS [SC] 
: [Decided on 
06/05/2016] 

Central Excise Act – procurement of common raw material under a tripartite 
agreement – transfer of materials between sister concerns – whether the 
transaction is a sale liable to duty afresh – Held, No. Brief facts : Ispat Industries 
Limited (hereinafter referred to as the “IIL”) and Ispat Metallics Industries Ltd. 
(hereinafter referred to as the “IMIL”) are sister concerns having factories 
adjacent to each other. The principal raw material for manufacture for both these 
companies is iron ore pellets. The said pellets were purchased from Mandovi 
Pellets and Essar Steel Limited. These were carried to the factory of IIL. Credit 
was availed by IIL of the duty paid on the entire quantity so procured. As and 
when required by the sister company IMIL, pellets were transferred through a 
conveyor from IIL’s plant to IMIL’s premises under cover of an invoice and on 
reversing an amount equal to the Cenvat credit availed on inputs that were so 
transferred. In addition to such invoices, IIL also raised debit notes on IMIL for 
recovering actual expenditure incurred by it in relation to the procuring of such 
iron ore pellets, such as bank commission, interest, etc. The commissioner 
considered the above transfer as sale and imposed duty while the Tribunal 
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reversed the decision and held that the transaction was a transfer between sister 
concerns and not a sale. Revenue appealed to the Supreme Court. Decision : 
Appeal dismissed. Reason : The Tribunal being the last forum of appreciation of 
facts has held that transfer of iron ore pellets by IIL to IMIL was not a sale of 
goods but was only a transfer of raw materials procured under the Tripartite 
Agreement between the two of them and the supplier of the said pellets. This is a 
pure finding of fact and the appellant has not been able to dislodge this finding 
of fact. This being the case, the application of the circular of 1.7.2002 becomes 
important. A reading of this circular makes it clear that a distinction is made 
between inputs on which credit has been taken which are removed on sale, and 
those which are removed on transfer. If removed on sale, “transaction value” on 
the application of Section 4(1) (a) of the valuation rules is to be looked at.

However, where the goods are entirely transferred to a sister unit, it is 
reasonable to adopt the value shown in the invoice on the basis of which 
Cenvat Credit was taken by the assessee i.e. the invoice of the supplier of 
the pellets to the assessee. As it is clear that the present is a case of 
transfer and not sale of pellets, no infirmity can be found with the 
Tribunal’s judgment, which only follows the circular dated 1.7.2001. In 
addition, the Tribunal was also correct in holding that post 
manufacturing expenses cannot be loaded on to the amount equal to the 
duty of excise leviable on such goods as this amount would, then, cease 
to be an amount equal to the duty of excise but would be something 
more. On both these counts therefore, we find that the Tribunal is 
justified in its finding on law, which is based on its finding of fact that the 
present is a case of transfer and not sale. This being the case, it is 
unnecessary to consider any of the other submissions made by the 
learned counsel including the point of limitation. The appeals are, 
accordingly, dismissed.

(35) INDO BURMA 
PETROLEUM 
CORPORATION 
LTD v. 
COMMISSIONER 
VAT DELHI & 
ORS [SC] -
Decided on 

Delhi Vat Act- tax on petrol and HSD – tax concession on price hike of petrol &
HSD- roll back of price hike- whether assessable value to be reduced by the price 
hike portion- Held, No. 

Brief facts: On 01.06.2006 rates of Petrol and High Speed Diesel were increased 
by Rs.4/- and Rs.2/- respectively from the midnight of 5/6th June, 2006. This 
increase in rates would have resulted in ad valorem increase in Value Added 
Tax (VAT) at the rate of 0.66 paise per litre of Petrol and 0.22 paise per litre of 
High Speed Diesel. With a view to grant some relief in the price rise to the 
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13/05/2016 customers, the Government of National Capital Territory of Delhi issued a 
Memorandum dated 20.06.2006 to the effect that tax will be calculated and 
payable on the pre-revised price. Accordingly Delhi Vat act was also amended. 
On 30.11.2006 there was partial roll back of prices of Petrol and High Speed 
Diesel which had been enhanced with effect from 06.06.2006. The prices were 
again rolled back and brought to pre 06.06.2006 status w.e.f. 16.02.2007. The 
appellant oil companies filed their VAT Returns with the Tax Authorities and 
continued to deduct amounts of Rs.4/- per litre on Petrol and Rs.2/- per litre on 
High Speed Diesel from the prevailing sale price and charged/recovered VAT in 
respect of sale price so reduced by Rs.4/- and Rs.2/- as stated above. The sales 
tax department took objection to this practice and imposed tax on the deducted 
rolled back prices. The matters were carried in appeal by the appellants before 
various authorities and ultimately came before the Supreme Court. Decision: 
Appeal dismissed. Reason: According to the appellants, the benefit in terms of 
the proviso in question was to the extent of VAT chargeable and payable in 
respect of the amount of increase and the benefit so quantified must be made 
available regardless of any variation or decrease in the rates of Petrol and High 
Speed Diesel. For example, if the price before the increase in rates is taken to be x 
and the price were to be x+4 as a result of increase w.e.f. 06.06.2006, the benefit 
of VAT payable in respect of the element of increase i.e. 4 must be available even 
if upon partial roll back the price were to be x+1 or upon full roll back the price 
were to be x itself. If the logic is accepted, upon full roll back, according to the 
appellants the VAT would be payable on x-4. In our view, the proviso ought to 
be given normal and natural meaning keeping in mind the context, object and 
reasons for its enactment and incorporation. The idea was to protect the interest 
of the consumers by giving exemption in respect of enhanced ad valorem VAT 
payable on account of increase in prices of diesel and petrol from 06.06.2006. On 
the element of increase no additional ad valorem VAT was payable and 
according to the proviso the increased component was not to be part of sale 
consideration. Consequently VAT was not to be charged in respect of such 
increased component, as per definition of the term “sale price” which came to be 
controlled by introduction of the proviso. When there was no increased 
component and therefore no liability to pay VAT in respect of such increased 
component, benefit under the proviso ceased to be applicable. The proviso 
cannot be given operation beyond the element of increase, so much so that even 
after complete roll back, the benefit in respect of that amount must operate. That 
certainly was not the intent. The idea was to grant benefit only in respect of that 
element of VAT respecting increase in rates and not beyond. If that component 
of increase ceased to be in existence, the benefit of proviso also ceased to be in 
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operation. We, therefore, affirm the view taken by the High Court and the 
Appellate Authority and are not persuaded to take a different view in the 
matters. Affirming the judgment of the High Court, these appeals are dismissed 
without any order as to costs

(36) CCEx. v. TVS 
Motors Co. Ltd. 
2016:

Issue: Whether pre-delivery inspection charges (PDI) charges and after sales 
service (ASS) charges are to be included in the assessable value?

Decision of the Supreme Court: The Apex Court observed that where 
manufacturer himself provides the ASS and incurs any expenditure thereon, the 
same is not deductible from the price charged by him from his buyer. However, 
where the manufacturer has sold his goods to his dealer and dealer thereafter 
provides ASS to the customer and incurs expenditure therefore, it cannot be 
added back to the sale price charged by the manufacturer from the dealer for 
computing the assessable value. Further, it agreed with the observations of 
Bombay High Court in case of Tata Motors Ltd. v. UOI 2012 (286) ELT 161 
(Bom.) wherein the High Court had struck down Clause No. 7 of Circular No. 
643/34/2002 CX dated 1-7-2002 and Circular No. 681/72/2002 CX dated 12-12-
2002 (to the extent it affirms the aforesaid circular). It also referred Circular No. 
354/81/2000- TRU dated 30.06.2000, wherein it was inferred from the definition 
of ‘transaction value’ that if any amount is paid/payable by buyer to/on behalf 
of assessee on account of factum of sale of goods, then such amount cannot be 
claimed to be not part of transaction value. In light of above discussion, it held 
that PDI and free ASS would not be included in assessable value under section 4 
of the Central Excise Act, 1944, for the purpose of paying excise duty.

(37) Raghav Industries 
Ltd v. UOI 2016 
(334) ELT 584

Issue: Whether the petitioner can simultaneously claim the duty drawback of the 
excise duty paid on inputs and service tax paid on input services used in 
manufacture of goods exported by it as well as rebate of excise duty paid on 
such finished goods under rule 18 of the Central Excise Rules, 2002 (CER)? 

Decision of the High Court: The High Court observed that availing both the 
benefits would certainly result in double benefit. In the judgment [Spentex 
Industries Ltd. v. CCEx. 2015 (324) ELT 686 (SC)] relied upon by the petitioner, 
the benefits of rebate on inputs and on finished goods exported were available to 
exporter under the provisions of rule 18 of CER whereas in the given case, the 
benefits claimed by petitioners were covered under two different statutes - one 
under Customs, Central Excise Duties and Service Tax Drawback Rules 1995 
issued under section 75 of Customs Act and other under rule 18 of CERissued 
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under Central Excise Act. Further, as per proviso to rule 3 of the Duty Drawback 
Rules, petitioner was not entitled to claim both the benefits. The High Court held 
that when petitioners had availed duty drawback of excise duty paid on inputs 
and service tax paid on input services used in manufacture of goods exported by 
petitioner, they were not entitled for rebate under rule 18 of CER as it would 
result in double benefit.

(38) Fitrite Packers 
(SC)(2015):

In order to cover a process under the definition of manufacture at
first there must be transformation in the original article and the 
transformation should bring out a distinctive or different use in the article.

In the given case, the assessee has purchased duty paid Jumbo rolls of GI paper 
from the market. Thereafter it carried out printing as per design and 
specification of customers with logo and name of product in colourful form.
It was held that GI paper was meant for wrapping and the use thereof did not 
undergo any change even after printing, as the end use thereof is still same i.e, 
wrapping/packaging.
However, upon printing of logo and name of the specific product, the end use 
thereof now confined to only that particular product of the specific company/ 
customer. This process is not merely a value addition but it transforms a general 
wrapping paper to special wrapping paper. Hence, the process performed by 
the assessee is a manufacturing process.

(39) Otto Bilz (India) 
Pvt. Ltd 
(2015)(SC):

In the given case, the assessee is using a foreign brand name known as “BILZ’, 
which is assigned to it by the brand owner with the right to use the brand name 
in India exclusively. It was held that since the assessee is using the trademark in 
its own right as its own trademark and therefore it cannot be said that the 
assessee is using the trademark of another person. Hence, SSI exemption 
allowed.

(40) Radheshyam 
Kejriwal (SC):

Applicable for Excise, Customs and Service Tax
(a) adjudication proceedings and criminal proceedings can be launched 
simultaneously;
(b) decision in adjudication proceedings is not necessary before initiating 
criminal prosecution;
(c) adjudication proceedings and criminal proceedings are independent in 
nature to each other and
(d) the findings against the person facing prosecution in the adjudication 
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proceedings is not binding on the proceeding for criminal prosecution.

(41) Spentex 
Industries Ltd. 
(SC)(2015):

The word “OR” used in rule 18 of the Central Excise Rules, 2002, means 
“AND”. Therefore, rebate shall be allowed w.r.t both inputs and final 
products.

Some Significant findings of the Apex Court: Under rule 19 the exporter is not 
required to pay excise duty either on final product or on raw material. Similarly, 
under rule 18 it cannot be the intention of the legislations to allow rebate either 
on final product or on raw material. The intention of the legislature in both the 
option (i,e in rule 18 and rule 19) is to make export free from any excise duty. If 
such restrictive meaning

to rule 18 is given, then it would produces an anomalous, invidious 
discrimination and arbitrary result. It also defeats the very purpose of grant of 
remission. Although, as per the general principle the word ‘or’ is disjunctive 
and the word ‘and’ is conjunctive but to manifest the true intent of the 
legislature these words are to be read vice versa. Therefore, the word ‘OR’ 
used in rule 18 of the Central Excise Rules, 2002, means ‘AND’. The Apex 
Court also referred the order passed by Revision Authority in the same case, 
that under rule 18 the word ‘or’ should not be given a mere literal 
interpretation otherwise it will leads to various disastrous results.

Hence, under rule 18 rebate shall be allowed w.r.t both inputs and final 
products to bring it at par with rule 19. 

Note: The case of Rajasthan Textile Millls (2013), where in the High Court held 
that under rule 18 rebate can be claimed either on excisable goods or on raw 
material, but not on both is overruled by the Apex court.

(42) Ceat Limited 
(2015)(Bombay 
High Court):

No interest under rule 7(4) shall be payable in case of
provisional assessment if the differential duty is paid in full before the order 
of final assessment.

The assessee had cleared manufactured goods on provisional basis but later on it 
paid the differential duty on self- calculation basis before final order came. The 
Department demanded interest on such differential duty paid by the assessee as 
per rule 7(4) of the Central Excise Rules, 2002 without contending that the duty
so paid before final assessment was not correct/ accurate/ properly computed.
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The appellant was of the view that interest under rule 7(4) shall be levied only 
after passing of final order. Since it had paid differential duty before passing of 
final order and the finalisation of provisional assessment had not resulted into 
any additional liability, therefore no interest shall be payable as per rule 7(4). 

The Court agreed with assessee’s view and observed that since the final 
assessment resulted nothing due and payable to the Government, therefore 
interest under rule 7(4) shall not be attracted. Further, in absence of any 
specific provisions in rule 7(4), no interest shall be levied w.r.t differential 
duty paid prior to finalization of assessment order. Had it been the intention 
of the legislation the same would have been specifically provided.

(43) Chakiat Agencies 
vs. UOI (2015) 
(Madras):

Appeal filed in time but given to wrong authority
mistakenly could not be rejected being time barred by the appellate authority.

An assessee filed an appeal before commissioner (Appeal) but mistakenly it was 
given to Adjudicating authority (who had passed the original order). Although 
the appeal was in time when received by Adjudicating authority but it was not
received in time by the appellate authority in its office. The appellate authority 
had rejected the appeal on the ground of being time barred.
It was observed that, the appeal had been filed in time but reached different 
wing of the same building and was received by the adjudicating officer. It was 
the adjudicating authority who ought to have sent it to the appellate wing of the 
same building before time but he had not done that.
In a similar case, of Radha Vinyl Pvt. Ltd., the appeal had been addressed to
wrong officer and department had agreed that the appeal was pending before it 
and the Court held that the correct course of action should be either they 
returned it to the appellant to enable him to file before the appropriate authority 
or should
have handed it to the competent authority.

It was evident that the department had not followed the proper course of 
action. The Court directed the appellate authority to admit the appeal, give 
opportunity of being heard to the assessee and pass suitable orders.

(44) Sanjay Industrial 
Corporation 
(2015)(SC):

Extended period of limitation cannot be invoked in a situation where the 
revenue authorities are themselves in doubt regarding dutiability of a 
product.



“HANDBOOK ON THE RECENT CASE STUDIES”

For more such regular updates relevant for CS / CA Final Exams DEC / NOV - 2016 
join my WhatsApp group: professional express – 9804179372

Email: csrahulharsh@gmail.com

The appellant was engaged in the process of cutting the larger plates into smaller 
size as per the customer’s specification and supplied it (known as profile 
cutting). No excise duty was paid by the appellant on the ground that the said 
process did not amount to manufacture. However, the Department issued a
show cause notice by invoking extended period of limitation u/s. 11A by 
treating it was a case of suppression and misrepresentation of facts and 
demanding excise duty and penalty on the ground that the said process amounts 
to manufacture.

The appellant stated that there is no suppression or misrepresentation by it. By 
referring the order of Commissioner, in the case of M/s. Pioneer Profile 
Industries (Pune) argued that, in that case it was held that although the process 
of profile cutting amounts to manufacture but penalty could not be levied on the 
ground
that the department itself was in doubt earlier that the said process amounts to 
manufacture or not.

Accordingly, The Apex court set aside the penalty order and held that since 
the department was earlier itself in doubt in a similar issue regarding the 
excisability of the said process, the bonafideness of the appellant could not be 
doubted if the assessee also had the same belief. Hence, it could not be a case 
of willful suppression of facts.

(45) Bharti Airtel Ltd. 
(2014)(Bombay 
High Court):

Issue: Whether the assessee a cellular telephone service provider eligible to get 
CENVAT credit on excise duty paid on Base Transreceiver Station (BTS) 
consisting of tower, GSM or Microwave Antennas, Prefabricated building (PFB), 
isolation transformer, electrical equipments, generator sets, feeder cables etc. 
under the claim that all such items are part of a “composite system” falling 
under chapter 85.25 of the CETA, thereby covered under the definition of capital 
goods rule 2(a) or alternatively fall under rule 2(k) as inputs?

Facts: The department allowed credit on antennas but did not allow credit on 
other items such as – towers and part thereof and the PFB. The tribunal accept 
the view expressed by Department.

Decision of the High Court:
(i) The various components of BTS can function independently; therefore it 
cannot be classified as a composite system under the heading 85.25 to be 
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considered as capital goods. Hence, it will not fall under clause (i) of rule 2(a)(A) 
of CENVAT Credit Rules.
(ii) Not all components, parts etc. are considered as capital goods under rule 
2(a)(A)(iii). Only Components, spares and accessories of the goods specified at 
(i) and (ii) of rule 2(a)(A) and used for providing output service can be 
considered as capital goods.
(iii) The argument of appellant that the tower is an accessory of antenna is not 
acceptable on the ground that antenna could be installed without tower. Further, 
it also cannot be considered as a part of antenna. A part is necessary to complete 
a finished product. The antenna itself is a complete product and the towers are
structures fastened to the earth on which the antennas are installed and hence, it 
would be misconceived and absurd to accept the tower as a part of the antenna. 
Hence, towers and part thereof and the PFB should not fall under the definition 
of capital goods.
(iv) Even though towers and part thereof received in CKD and SKD conditions, 
they fall under chapter heading 7308 of the CETA, hence not specified in clause 
(i) of rule 2(a)(A) of CENVAT Credit Rules to be treated as capital goods.
(v) The other contention that “all goods used for providing output service” is an 
input as per rule 2(k), thereby credit on the towers etc. must be allowed also 
shall not be accepted on the ground that towers and PFB are not “goods” since 
they are immovable structures and non-marketable and non-excisable.
(vi)Hence, PFB, towers and parts thereof should neither be considered as capital 
goods nor to be considered inputs, for the purpose of allowing CENVAT credit.

(46) Associated Hotels 
Ltd. 
(2015)(Gujarat 
High Court):

The Commissioner (Appeal) has the power to remand back (set aside for fresh 
consideration) a case related to service tax to the adjudicating authority u/s. 85
with proper reason.

The department was of the view that the Commissioner (Appeal) under Excise 
cannot do so as the said powers was taken away by virtue of amendments in 
section 35A(3) in the year 2001. Further, for matter related to service tax as per 
section 85(5) of the Finance Act, 1994, the Commissioner (Appeal) follows the
same procedure and exercises the same power as contained in Central Excise 
Act, 1944, hence the Commissioner (Appeal) does not have the power to remand 
back a service tax case to the Adjudicating authority as the provisions of Central 
Excise should be followed.

However, the High Court observed that the provisions of section 85(4) of the 
Finance Act, 1994 is very broad. It states as under:
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The Commissioner of Central Excise (Appeals) shall hear and determine the 
appeals and, subject to the provisions of this Chapter, pass such orders as he 
thinks fit and such orders may include an order enhancing the service tax, 
interest or penalty :

Subject to the provisions of this Chapter, in hearing the appeals and making 
orders under this section, the Commissioner of Central Excise (Appeals) shall 
exercise the same powers and follow the same procedure as he exercise and 
follows in hearing the appeals and making orders under the Central Excise Act, 
1944.

Therefore, it has inherent power to remand back a case to the adjudicating 
authority for proper reasons by  virtue of section 85(4). The Court did not accept 
the argument of department based on section 85(5) on the ground that section 
85(5) starts with the word “subject to the provisions of this chapter”. Therefore, 
Section 85(4) overrides section 85(5).

Note: same view was expressed by the Delhi High Court in the case of World 
Vision (2011).

(47) Aidek Tourism 
Service Pvt Ltd 
2015–TIOL–23–
SC–CUS

The Assessee is in the business of tourism, which operates taxis to ferry the 
tourists from one place to another. Assessee imported Honda Accord Cars and 
filed Refund Claim on the ground that it was eligible for Concessional Rate of 
CVD in terms of Notification No.64/93-CE.
Held that that the purpose of Exemption Notification was to extend benefits to 
the Importers of Saloon Cars to use the said cars for Tourist Taxis. Assessee need 
not pay anything more than what was payable had the goods been 
manufactured in India. [Rule in Thermax Case  followed.]

(48) Essar Steel Ltd 
2015–TIOL–63–
SC–CUS] 
[Hindalco 
Industries 
Ltd2015–TIOL–
132–SC–CUS

The Technical Services Agreement relates only to successfully set up, 
commission and operate the Plant after it has been imported into India. Hence, 
consideration for the technical services cannot be added to the value of the 
equipment imported to set up the Plant in India.

(49) [SRF Ltd 2015–
TIOL–74–SC–CUS

Exemption is available from CVD on the condition that CENVAT Credit not 
taken. When the credit under CENVAT Rules itself is not admissible, the 
question of fulfilling the aforesaid condition does not arise. Exemption from 
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CVD is available.

(50) Adani Power Ltd 
and Another 
2015–TIOL–281–
SC–CUS

When no Customs Duty is payable on Electrical Energy imported into India, no 
duty would be payable on similar goods transferred from SEZ to DTA in view 
of Sec.30 read with Sec.51 of the SEZ Act. Notfn 25/2010–Cus is ultra vires 
Sec.30 of SEZ Act which has an overriding effect & is violative of Article 265 of 
the Constitution of India. Retrospective imposition of Customs Duty is illegal 
and arbitrary.

(51) Essar Steel Ltd 
319 ELT 202 
(SC),Mangalore 
Refinery and 
Petrochemicals 
Ltd 2015–TIOL–
306–SC–CUS

Demurrage Charges are admittedly incurred after goods reached at Indian 
Ports and, therefore, it is a post–importation event. Such Charges, therefore, 
cannot form part of Transaction Value.

(52) Engee Industrial 
Services Co Ltd 
&Anr2016–TIOL–
40–SC–CUS

When the product manufactured in India is exempted from Excise Duty, there 
is no question of payment of additional duty. Ship imported for 'breaking' is 
not chargeable to Additional Duty.

(53) Mangalore 
Refinery & 
Petrochemicals 
Ltd. 2015 (323) 
(SC):

In case of import of crude oil the actual quality received in Indian port should 
be the basis for payment of customs duty and not the quantity shown in the 
bill of lading. As per the charging Section12 the levy of customs duty is only 
on goods imported into India. Goods can be said to be imported only if 
brought to India. Hence, the quantity of goods imported into India will be the 
quantity that are entered for home consumption.

Facts of the Case:
(1) On account of ocean loss, the quantity of crude oil actually received into the 
shore tanks in India was lesser that the quality shown in the bill of lading.
(2) The Department contended that since duty was levied on an ad valorem basis 
and not on a specific rate, therefore the quantity of crude oil mentioned in the 
various bills of lading should be the basis for payment of duty.
(3) The Tribunal also agreed with the Department’s view and held that duty 
should be levied on the on the total payment made by the assessee irrespective 
of the quantity received.

Significance observation made by the Apex court:
(i) In case of import of crude oil the actual quality received in Indian port 
should be the basis for payment of customs duty and not the quantity shown 
in the bill of lading. As per the charging Section12 the levy of customs duty is 
only on goods imported into India. Goods can be said to be imported only if 
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brought to India. Hence, the quantity of goods imported into India will be the 
quantity that are entered for home consumption. Import duty can be levied 
only on imported goods and till that is done, there is no charge to tax. The 
chargeable event in the case of imported goods is “import”. The quantity of 
goods stated in a bill of lading reflects the purchase transaction and not the 
quantity of goods at the time and place of importation.

(ii) As per sections 13 and 23 where imported goods are lost, pilfered or 
destroyed, no import duty is leviable. This clears that at the stage when goods 
are received by the importer is to be looked at for the purposes of valuation.

(iii) Customs duty whether at a specific rate or ad valorem is not leviable on 
goods that are pilfered, lost or destroyed until a bill of entry for home 
consumption is made or an order to warehouse the goods is made. Whether 
customs duty is at a specific rate or is ad valorem does not make the least 
difference to the statutory scheme.
(iv) Hence, in the given case, the actual quantity received in Indian port should 
be the basis for payment of customs duty.

(54) Aidek Tourism 
Services Pvt. 
Ltd. (2015)(SC):

Additional Duty of Custom / CVD u/s. 3(1) shall not be payable if the excise 
duty on a like article is exempted if produced or manufactured in India.
The Apex Court held that, the rate of CVD u/s 3(1) of CETA, 1975 shall be the 
rate that would be payable under the Central Excise Act, 1944 on a like article. 
Therefore, if any notification is issued providing exemption or remission of 
excise duty in relation to a like article if produced or manufactured in India, then
the importer is liable to pay concessional or reduced or nil rate of CVD on such 
imported goods.

(55) Parimal Ray 
(2015) (Calcutta 
High Court):

The time limit of refund application u/s. 27 of the
Customs shall be applicable only on duty or interest excess paid and not money 
(not in the nature of duty or interest) wrongly paid. 
In the given case the petitioner paid a large amount of customs duty due to 
wrong classification on import of tunnel boring machines which were 
otherwise fully exempted from custom duty. The petitioner filed a writ 
petition claiming the refund of the amount so paid after expiry of more than 3 
years. The refund claim was rejected on the ground that no application has 
been filed within one year of payment of duty u/s. 27.
The High Court observed that, section 27 applicable only in case of excess 
amount being in the nature of duty or interest is paid but in the given case the 
amount so paid was not a duty/ interest as the duty was fully exempted. 
Therefore, the amount so paid to Government is rightly called money paid 
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mistakenly by one person to another which the other person is under 
obligation to repay u/s. 72 of the Indian Contract Act, 1872. Hence, when a 
wrong is continuing there is no limitation for instituting a suit complaining 
about it.
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