First  5 cases in Nov 2015 RTP, Remaining Cases will complete soon.



1) Whether contaminated, under or over filled bottles or badly crowned bottles 
amount to manufactured finished goods which are required to be entered under
R.G.-1 register, and which are exigible to payment of excise duty?
Amrit Bottlers Private Limited v. CCE 2014 (306) ELT 207 (All.) 

The appellant was engaged in manufacturer of aerated water.  
Revenue alleged that the appellant was draining out manufactured aerated water  on
account of contaminated, under filled, over filled, badly crowned bottles,  without entering
them in R.G.1 register [daily stock account and without payment of excise duty on the
same. Demand-cum show cause notice on the appellant for the recovery of
said duty was issued 
	. Revenue Contention:  Contaminated, under filled, over filled, badly
crowned bottles were excisable goods  if defective or non-marketable appellant should have sought  remission of  duty.

	The appellant contended that such aerated water was drained out as certain bottles were found to be defective /under/over filling of the aerated water
in bottles or such bottles were badly crowned and 
. excise duty could not levied on the goods which had not been manufactured and which were not marketable.  






	Court:  The Court observed that only a finished product can be
entered in RG 1 register.  A finished product is a product which is manufactured  as well
as which is marketable.  

Under filled or over filled or badly crowned caps bottles are neither manufactured goods nor  finished goods.

 Bottles filled with less or more aerated water were not marketable under the Legal Meteorology Act, 2009  , Such goods Can’t be  entered in R.G. 1 register.   

	
High Court‟s Decision: The Court held that in the instant case, contaminated, under
filled, over filled and badly crowned bottles found at the stage of production were not
marketable goods.  Thus, they were not required to be entered under R.G. -1 register and
consequently, no excise duty was payable on them.


 Please refer regarding RG-1 Register in study Material or Practice Manual


.  


2 Should a part of sales tax retained by the manufacturer from its customers under a 
tax concession granted to it, be included in the transaction value of such goods
under section 4(3)(d) of the Central Excise Act, 1944?
CCE v. Maruti Suzuki India Limited 2014 (307) ELT 625 (SC) 

Facts of the Case
: The assessee was a prestigious unit manufacturing and selling 
vehicles in the State of Haryana.  Being a prestigious unit, a tax concession was granted
to the assessee considered by the High Powered Committee (HPC) under the erstwhile
Haryana General Sales Tax Rules, 1975.  Therefore, an entitlement certificate was
issued to the assessee for implementation of the decision of HPC.  

	Dept. issued SCN on the ground that on the sale of its
vehicles during the period in question, the assessee had deposited only 50% of the sales
tax collected by it from its customers and retained balance 50% availing the tax
concession granted to it.  


	The retained sales tax was neither actually paid nor actually
payable to the State Government. Therefore, the sales tax retained by the assessee
constituted a part of the "transaction value" of the vehicles sold by the assessee to the
customers in terms of its definition in section 4(3)(d) of the Central Excise Act, 1944 and 
excise duty was payable on the same.




	Assessee contention :  
Not  exempted from payment of sales tax to 
the extent of 50% collected from the customers, but that the payment of sales tax was deferred.  
The 50% sales tax retained for a period of 14 years had to be adjusted against the capital subsidy due to the assessee by the State Gover nment.  


	Supreme Court‟s Observations: The Supreme Court  agreed with the  Revenue that there was no mention in the decision of the HPC about adjustment of this amount of sales tax concession against any scheme or any capital subsidy

.
  The entitlement certificate also did not give any indication of deferment of tax or capital subsidy.  




	In  CBEC Circular dated 30th June, 2000,  the Apex Court opined  that::::
the assessee retained 50% of the sales tax collected from its customers and it was
neither actually paid nor actually payable to the Government.  



	Supreme Court‟s Decision: The Apex Court, differed with  the Tribunal ‟s decision,  and held
that  since assessee retained 50% of the sales tax collected from customers which was
neither actually paid to nor actually payable to the Government, transaction
value under section 4(3)(d) of the Central Excise Act,1944, would include the amount of sales tax.




Transaction value" in Section 4(3)(d) of the Excise Act, Please refer to Study Mat or Practice Manual
-----------------------------------------------------------------------------------------------------------------------------------------------------------
3. Will rule 6 of the CENVAT Credit Rules, 2004 apply, if the assessee clears an 
exempted by-product and a dutiable final product?
	UOI v Hindustan Zinc Limited. 2014 (303) ELT 321 (SC)  






	Facts of the Case: Assessee was engaged in the manufacture of a
dutiable product. 
 During the manufacturing process, a by-product was 
produced which was exempted from the excise duty.  

	
 Department denied CENVAT credit to the assessee :: since the output was a mixture of 
dutiable and exempted  products, 
they were either required  to
maintain separate records for inputs used in taxable and exempted output or 
were to pay
8% [now 6%] of the sale price of by-product in terms of rule 6 of the CCR 2004

	Supreme Court‟s Decision: 
 The Supreme Court held that since in  Rule 6 of the CENVAT Credit Rules, 2004], the
term used is „ final  product‟ and not „ by -product‟, it cannot be applied  in case of
„ by-product‟  when such by-product emerged as a technological necessity.  If the
According to Revenues stand: Final and By Product have the same meaning  thereby obliterating(wiping out)  the difference, though recognised by the legislation itself.  




4) Whether CENVAT credit can be availed of service tax paid on customs house 
agents‟ (CHA) services, shipping agents‟ and container services and services of overseas commission agents used by the manufacturer of final product for the
purpose of export, when the export is on FOB basis?
Commissioner v. Dynamic Industries Limited 2014 (35) STR 674 (Guj.) 

	Facts of the Case
The assessee availed CENVAT credit of service tax paid by it on 
CHA services, shipping agent and container service and commission paid to overseas
agents in respect of finished goods which were exported. 
 Revenue objected to the CENVAT credit claimed on these services

	
]
Point of Dispute:  The Revenue alleged that the CHA services, shipping agent‟s
services, container services and services of overseas commission agent had been 
availed after the goods were cleared from the place of removal and they were not in
relation to the manufacturing activities undertaken by the assessee  nor in relation to Place of removal activities, Hence did not fall under the category of Input Services as per Revenue and CCR was not admissible, (CCR means Cenvat Credit)



	.
Assessee:  Where exports are FOB basis, the place of
removal has to be taken as port and, therefore, the service availed by it till the goods
reach the port would be admissible
Without  the assistance of overseas agents, manufactured goods cannot be sold and, therefore, the services of overseas agents have to be treated as one relating to manufacture


	High Court:  On the Basis of Various Cases and Definition of Input Services,There is no specific inclusion of such services in the definition of input service with regards to CHA services, shipping agent‟s services, container services and services of overseas commission agent as per substantial question of law. Place of removal would be the port in this case as per  the definition of Input service . 
Place of removal has a vital role to play in CCR 2004, THEREFORE SERVICES TILL THE PORT are covered in  definition of Input Services. (Cadila Health Care Ltd, 2013),
The services of overseas commission agent also, the decision of thisCourt in Cadila Healthcare Ltd. 2013  is applicable  wherein it washeld that the CENVAT credit on a service could be availed if that service is used directly or indirectly in the manufacture or clearance of final product. Overseas Agent services have nt been used for these purposes hence CCR is not admissible in respect of Commission paid to foreign agents.
HC Decision: The High Court held that CENVAT credit in respect of (i)
customs house agents services, (ii) shipping agents and container services and (iii) 
cargo handling services is admissible, but the CENVAT credit availed for the services of
overseas commission agent is not allowed.  



5. Can CENVAT credit availed on inputs (contained in the work-in-progress destroyed
on account of fire) be ordered to be reversed under rule 3(5C) of the CENVAT
Credit Rules, 2004?
	CCE v. Fenner India Limited 2014 (307) ELT 516 (Mad.)

	The respondent assessee was engaged in manufacturing of Oil
Seals.  On account of fire accident in the factory, the work in progress stocks were burnt
And rendered Unfit for Use.
SCN was issued to assessee  demanding the CENVAT credit availed
on raw materials destroyed along with the interest and penalty.
Dept, didn’t dispute the fact the Raw Materials were destroyed.
Assessee contended that CCR could not be reversed as Inputs were used in Manufacture of Final Products. 
Revenue: Placing reliance on Sec 3(5C) of CCR 2004, Assessee was bound to reverse the CCR availed.



	
Gujarat High Court in the
case of CCE v. Biopac India Corporation Limited 2010 (wherein it was held that the goods destroyed in fire after being used for many years cannot be said as not used in the manufacture of final product and the assessee need not reverse the credit availed on such inputs



	.  
High Court  : Rule 3(5C) can be invoked where on any goods
manufactured or produced by an assessee, the payment of duty is ordered to be remitted
under rule 21 of the Central Excise Rules, 2002.   Thus, only in such case, the CENVAT
credit taken on the inputs used in the manufacture of production of said goods shall be reversed.

Decision: The High Court held that CENVAT credit would need to be
reversed only when the payment of excise duty on final product is ordered to be remitted
under rule 21 of the Central Excise Rules, 2002, which deals with the remission of duty. 
 The assessee here has not claimed any remission and no final product
has been removed, hence, assessee need not reverse the CENVAT credit taken on
inputs (contained in the work-in-progress) destroyed in fire.



