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Amendments In Excise
Amendments in Act 

Sec  5-B of CEA  (Non-reversal of CCr if ED wrongly paid on FP not chargeable to Duty )

	After section 5A of the Central Excise Act, the following section shall be inserted, namely-                         
Sec 5-B: Non-reversal of Cenvat Credit

Where an assessee

· has paid duty of excise on a final product and 

· has been allowed credit of the duty or tax or cess paid on inputs, capital goods and input services used in making of the said product, 

 but subsequently the process of making the said product is held by the court as not chargeable to excise duty, 

· the CC may, by notification, ORDER for non-reversal of such credit allowed to the assessee subject to such conditions as may be specified in the said notification :

Provided that the order for non-reversal of credit shall not apply where an assessee has preferred a claim for refund of excise duty paid by him :

Provided further that the CG may also specify in the notification referred to above for non-reversal of credit, if any, taken by the buyer of the said product.”

Comment: Sometimes assessee pays excise duty on the assumption that the process is “manufacture”, but later on Court decides that the process is not manufacture and no duty is payable. 

    When such situation occurs, SCN is issued by dept on assessee for recovery of Cenvat Credit availed on inputs on the grounds that the process was not manufacture (Legally and in strict sense, that is correct because no person can take cenvat credit if his activity is not manufacture under excise). That puts assessee in a situation of loss. Sec 5-B of CEA, 1944 has been inserted by FA, 2007 to take care of such situation. It empowers CG to order for non-reversal of cenvat credit in such situation. However, assessee shall not put forward any claim for refund of excise duty wrongly paid by him [Ist proviso to Sec 5-B].

    Further, in the situation cited above, SCN is also issued to the downstream buyers of “final product of assessee” who availed Cenvat Credit of amount paid by the assessee wrongly, on the ground that the sum paid on clearance of final product by assessee unit did not represent central excise duty. The assessee also cannot not claim the refund of amount paid as duty on final product, on the ground of unjust enrichment. Sec 5-B of CEA, 1944 takes care of interest of such buyer manufacturer assessee also. It also empowers CG to order for non-reversal of cenvat credit by the buyer also [IInd proviso to Sec 5-B].

       In very simple words, Sec 5-A is aimed at regularizing availment of credits at two stages. 


Sec  11-B of CEA  (Refund of duty)
	Sec 11-B has been amended to include the following-                         
Relevant Date shall mean:

In case where the duty becomes refundable as a consequence of judgment, order or direction of appellate authority, Appellate Tribunal or any court

· the date of such judgment, order or direction

.
Comment: 
    Sec 11-B provides for refund of duty within “1 Year from relevant date”. The relevant date in case of manufacturer is “date of payment of duty” generally. However, in case of refund of duty paid under protest, proviso to Sec 11-B carves out an exception by providing that “the limitation of “1 Year from relevant date” shall not applicable where duty has been paid protest”. 

   This was interpretated differently to mean following:

Interpretation 1: Refund application need not be filed in such case as refund will be allowed as consequential relief.

Interpretation 2: Refund claim shall be filed but limitation period of “1 year” shall not be applicable, i.e., refund application can be filed at any point of time.

Interpretation 3: Refund claim shall be filed but limitation period of “1 year” shall be considered not from date of payment of duty but from date of appeal order.  

    The interpretation seeks to accept interpretation 3, i.e., Refund claim shall be filed but limitation period of “1 year” shall be considered not from date of payment of duty but from date of appeal order.

Sec.11BB. Interest On Delayed Refund

     If any duty ordered to be refunded u/s 11B to any applicant  is not refunded within 3 months from the date of receipt of application, 
        interest @ 6% p.a. shall also be paid
· from the date immediately after the expiry of said 3 months 
· till the date of refund of such duty.
   Another far reaching impact of amendment would be that in case assessee wins the case in appeal, then still refund application is must and thus, interest will be paid only if refund is not given within 3 months from date of filing of refund application.




Sec 23-Aof CEA  (Advance Ruling)

	In Sec 23-A of Central Excise Act, 1944, an explanation is being inserted, namely.-  
Sec 23-A : Applicant [for submission of application for advance ruling]

Sec 23-A(c): “Applicant” means:

(i)

(a) A Non-Resident setting up a JOINT VENTURE IN INDIA in collaboration with a non-resident or a resident; or

 (b)
A Resident setting up a JOINT VENTURE IN INDIA in collaboration with a non-resident; or

 (c)
A Wholly Owned Subsidiary Indian Company, of which the holding company is a foreign company,

(ii)   a JOINT VENTURE IN INDIA; or

(iii)
a resident falling within any such class/category of persons, as notified by CG ,

    Which/who makes application for advance ruling 

[Explanation. — For the purposes of this definition, “joint venture in India” means a contractual arrangement whereby two or more persons undertake an economic activity 

· which is subject to joint control and 

· one or more of the participants or partners or equity holders is a non-resident having substantial interest in such arrangement.].

Comment: Only specified category of persons can approach “Authority for Advance Ruling”. In terms of Sec 23-A, “joint Venture” is one of the specified applicant. The term “Joint Venture” was earlier not defined in the Act or scheme of Advance Ruling. Now, defining that term an explanation has been inserted in Section 23A. 

     In terms of that explanation, 'joint venture in India' shall mean a venture in which at least one of the participants, partners or equity holders shall be a non-resident having substantial interest in the joint venture and exercising joint control over it. 

  The effect of amendment is that application in name of joint venture shall be entertained only when one of the partners is non-resident. And that too only when, such non-resident partner is having substantial interest in the joint venture (Note: the expression “substantial interest” has neither been defined nor any criteria has been laid down for determining that --- so disputes may arise as to what constitutes “substantial interest”)

      .


Settlement Commission [substantial changes in overall chapter]
Restricitive Changes
	Sec 31-(b)
	The existing section defines the term “case” in such a manner as to permit filing of application in a case pending before the CCE(Appeals) as well as Govt of India, 

  The definition is to be revised to restrict applications to cases where pending in adjudication only [Even in those cases which have been referred back by Appellatte Tribunal/Court/Other Authority to the adjudicating authority for fresh adjudication and pending before the said adjudicating authority, an application for settlement can not be made]



	Sec 32-E(1)
	The entry level of cases has been enhanced by increasing the minimum additional amount of duty to be admitted from Rs 2 lakhs to 3 lakhs.



	Sec 32-E(1)
	It casts a bar that application can not be made in respect of goods for which he had not filed a return



	Sec 32-F
	The power of Commission to grant extension of time to pay the settled duty amount has been withdrawn. The said amount is to be paid within 30 days of receipt of the settlement order. If it is not so paid, then co-ercive method shall be applied for recovery of settled amount.

   The Commission has also been debarred from settling the duty liability of an applicant at less than the duty liability admitted by the applicant himself. This is more of a safeguard measure against the Commission turning out to be more generous than the applicant’s own prayer.



	Sec 32-H
	The unfettered right of Settlement Commission to reopen completed proceedings of past 5 years has been taken away. Thus, commission is debarred from reopening completed proceedings.



	Sec 32-K
	In a major step, the immunity power of Commission has been curtailed.

Prior to FA, 2007

After FA, 2007

Immunity from Prosecution

· Under CEA

· Under IPC or Other Central Act

Possible

Possible

Possible

Not Possible

Immunity from penalty under CEA, 1944

Possible

Possible

Immunity from Fine under CEA, 1944

Possible

Possible

Immunity from Interest under CEA, 1944

Possible

Not Possible

,

	Sec 32-O
	It has been amended to provide that an applicant apply for settlement only once during his life-time so that the scheme of applicant is not treated as a permanent Scheme.




Amendments made with the objective of early resolution of disputes and immediate recovery in arrears
	Sec 32-A
	It lays down that while filing any application, the applicant shall deposit the additional amount of duty accepted by him, along with interest due thereon, as against the present provision which allows him to drag his feet till application is admitted and even thereafter apply for installment facility, that too without interest in most cases.


	Sec 32-F
	Specified time limit for every stage in disposal of settlement application is being laid down. It is a positive provision to ensure that that there is no delay in settlement



Sec 35-F of CEA  (Pre-deposit for filing appeal)
	In Sec 35-F of Central Excise Act, 1944 an explanation is being inserted widening the scope of this section, namely.-                         -  
Sec 35-F : Deposit, pending appeal, of duty demanded or penalty levied

Where in any appeal under CEA, the decision or order appealed against relates to any 

· duty demanded or 

· any penalty levied         under this Act, 

      the person desirous of appealing against such decision or order shall, pending the appeal, deposit  with  the  adjudicating  authority  the  duty  demanded  or  the  penalty levied :

Explanation. — For the purposes of this section ‘‘duty demanded’’ shall include, —

(i)     Amount determined under section 11D;  

(ii)    Amount of erroneous Cenvat credit taken; 

(iii)   Amount payable under Rule 6 of Cenvat Credit Rules, 2004; 

(iv)   Interest payable under the provisions of this Act or the rules made thereunder.

Comment: An explanation is proposed to be added to Section 35-F to provide that the expression “duty demanded” for the purpose of Section 35-F shall include “4 other amounts” also. Thus, in relation to appeal intended to be made in against orders relating to these matters the condition of pre-deposit shall be complied with by the appellant.      .


Sec 35-E of CEA  (Time-limit for review of order reduced)
	In section 35-E of the Central Excise Act, 

(i) In sub-section (3), time limit has been changed, &
(ii) In sub-section (4), time limit shall be changed
.
Sec 35-E: Powers of [Committee of Chief  CCE] or [CCE] to pass certain orders

(1) The Committee of Chief CCE
· may, of its own motion, call for and examine the record of any proceeding in which a CCE as an adjudicating authority has passed any decision or order under this Act for the purpose of satisfying itself as to the legality or propriety of any such decision or order and 

· may, by order, direct such CCE to apply to the Appellate Tribunal for the determination of such points arising out of the decision or order as may be specified by the Committee.

(2) CCE 

· may, of his own motion, call for and examine the record of any proceeding in which an adjudicating authority subordinate to him has passed any decision or order under this Act for the purpose of satisfying himself as to the legality or propriety of any such decision or order and 

· may, by order, direct such sub-ordinate authority to apply to CCE (Appeals) for the determination of such points arising out of the decision or order as may be specified by CCE.

(3) The Committee of Chief CCE or CCE, as the case may be, shall make aforesaid order within 1 Year 3 months from the date of communication of the decision or order of the adjudicating authority.

(4) The adjudicating authority so authorized shall make an application to the Appellate Tribunal or the CCE(Appeals), as the case may be, within 3 months 1 Month
          Such application shall be heard by the Appellate Tribunal or the CCE(Appeals), as the case may be, as if such application  were  an  appeal  and the provisions of this Act regarding appeals shall apply to such application.

..

Comment:  

   So far, Sec 35-E(3) of Central Excise Act allowed 1 year time to Committee / Chief CCE to decide whether to file department appeal. Now this period has been reduced to 3 months.

  Similarly, after the committee/ CCE decides to file appeal, the authorized officer of central excise had 3 months to file the appeal. Now, this period has been curtailed to 1 month by amending Sec 35-E(4)..      .


Amendments in Rules 
.
Amendments in Cenvat Credit Rules, 2004
Rule 3(1) of CCR, 2004 (Credit of SHEC of Taxable Service allowed)
	Rule 3(1) has been amended to include “SHEC on taxable service” as an eligible tax for the purposes of Cenvat Credit. 
   [Same impact from angle of service provider also]

.   .


Rule 3(7)(a) of CCR, 2004 (Credit of EC (on Excisable Goods)/ EC (on Taxable Services) utilizable only against EC (on Excisable Goods)/ EC (on Taxable Services) and not against SHEC)
	Rule 3(1) has been amended to include “SHEC on taxable service” as an eligible tax for the purposes of Cenvat Credit. 
.   . Existing Proviso to Rule 3(7)(a) has been substituted with the following two provisos (w.e.f. 12th May, 2005):

Provided that 

the credit of the 

· Education Cess On Excisable Goods [ECEG] and 

· Education Cess On Taxable Services [ECTS]  
   can be utilized,
     either 

· for payment of Education Cess On Excisable Goods [ECEG] or 
· for the payment of the Education Cess On Taxable Services [ECTS]: 
Provided further that 

the credit of the 

· Secondary and Higher Education Cess On Excisable Goods [SHECEG] and 

· Secondary and Higher Education Cess On Taxable Services [SHECTS]  
   can be utilized,
     either 

· for payment of Secondary and Higher Education Cess On Excisable Goods [SHECEG] or 
· for the payment of the Secondary and Higher Education Cess On Taxable Services [SHECTS]: 

.

	Analysis of Provisos:

   Earlier proviso to Rule 3(7)(a) provided that credit of EC and SHEC was inter-changeable. However, that proviso has been substituted by two provisos to the effect that credit of EC and SHEC is not inter-changeable [Though credit of EC of Excise and EC of Service is still inter-changeable]

   [Same impact from angle of service provider also]

Based upon the data given below, compute the amount which the assessee is required to pay in “CASH” (i.e., through PLA/ Excise Deposit A/C) towards discharge of excise duty liability on the final products manufactured by him:

Excise duties payable

ED element paid on Inputs

ED  liability on the final product

Basic Excise Duty

40,000

70,000

Special Excise Duty

15,000

      Nil 

ADD on T&TA

10,000

  5,000

NCCD

10,000

  5,000

Education Cess 

  1,500

  1,600

SHEC 

     750
     800
Total

77,250
82,400

                                                   CENVAT ACCOUNT (Input)

CCR Availed 

CCR Utilized 

Closing Bal

Basic Excise Duty
40,000

Spl Excise Duty

15,000

ADD (T& TA)

10,000

NCCD

10,000

EC  

  1,500
SHEC 
  750
Total 

77,250  

                ED Payable A/c                 Dr.     82,400.

                                    To CCR  A/C                                    ……………….

                                    To Excise Deposit A/c (PLA)                ………………   (bal fig)

.


Rule 3(5-B) of CCR, 2004 (Payment of amount in respect of inputs / capital goods written off)
	In the Cenvat Credit Rules, 2004, Rule 3-(5B), shall be inserted, namely;-:

Rule 3-(5B) of CCR, 2004       

 If the value of any,


(i)    input, or


(ii)  capital goods before being put to use,

· on which Cenvat Credit has been taken is written off fully or 

· where any provision to write off fully has been made in the books of account,

 then 

   the manufacturer shall pay an amount equivalent to the CENVAT credit taken in respect of the said input or capital goods:

  
Provided that if the said input or capital goods is subsequently used in the manufacture of final products, the manufacturer shall be entitled to take the credit of the amount equivalent to the cenvat Credit paid earlier subject to the other provisions of these rules.

. 
Comment: An assessee may write off (or make provision for writing off) input in following 2 situations:
a)  The inputs received in factory are lost/destroyed in store-room:

b) Inputs have become obsolete (i.e., their market price has been reduced to Nil)

Under old system, CCR, 2004 were silent on both issues. Though in case of Storage loss, there was Tribunal decision which has upheld for reversal of credit if input are lost in store room. But in case of obsolete inputs, there were scores of decisions upholding that cenvat credit need not be paid in case inputs are simply written off in bookds of accounts (since input remains physically available for use in or in relation to manufacturing activity.

     New Rule 3(5-B) results into following:

i) Statutory approval of decision upholding reversal of credit in case of inputs written off on account of storage loss;
ii) Even in respect of inputs which are physically available with the assessee, the manufacturer shall be required to pay amount related to inputs credit. Though if subsequently goods are actually physically used by manufacturer for purposes of manufacture, then assessee shall be allowed to take credit upon such utilization.
   [this sub-rule is applicable for manufacturer only – it does not cover service provider]

.


Rule 3(5-C) of CCR, 2004 (Credit of Credit of input to be reversed mandatory if ED remitted on FP)
	In the Cenvat Credit Rules, 2004, Rule 3-(5C), shall be inserted, namely;-:

Rule 3-(5C) of CCR, 2004       

Where on any goods manufactured or produced by an assessee, the payment of duty is ordered to be remitted under Rule 21 of the CER, 2002, 

        the Cenvat credit taken on the inputs used in the manufacture or production of said goods shall be reversed.
Comment:  
     Rule 21 of CER:  Where it is shown to the satisfaction of proper officer) that 

· Goods have been lost or destroyed  by natural reasons or unavoidable accident;

· Goods are claimed to be unsuitable for human consumption or for marketing

At any time before removal, 

   He may remit duty payable on such goods, subject to such conditions as may be imposed by him, by order, in writing.

In Year 2007, Larger bench of Tribunal in case of GRASIM INDUSTRIES LTD (2007-208 ELT 226) held that in respect of goods on which ED is remitted, Cenvat Credit need not be reversed because :

1) There is no condition in Rule 21 as to reversal of credit;
2) Officer remitting the duty can not impose the condition of reversal of credit for grant of remission, though he can impose condition as to destruction of goods;
3) Remission does not make final product “exempted goods” so as to disallow credit of input.
  Newly inserted Rule 3(5-C) overrules that decision effectively as it makes mandatory reversal of credit by assessee.

     It shall be noted in this regard: Condition of reversal of credit has not been laid down (or inserted) in Rule 21 of CER, 2002. That means remitting authority can not make remission subject to condition of reversal of credit (i.e., it can not be insisted by the Authority that first cenvat credit shall be reversed and only then it will remit the duty). Rather, first duty shall be remitted by him and then, its an obligation of assessee that he shall reverse the related cenvat credit.
.   .


Rule 15 of CCR, 2004 (Penalty for wrongful availment of credit reduced.)
	In the Cenvat Credit Rules, 2004, Rule 15 has been amended;-:
Rule 15 of CCR, 2004       

If any person takes cenvat credit in respect of INPUTS or CAPITAL GOODS wrongly or in contravention of any provisions of Cenvat Credit Rules, 2004, then 
· such goods shall be liable to confiscation and 
· such person, shall be liable to a penalty not exceeding higher of following two amounts:
a) the duty on such goods in respect of which contravention has been committed, or 
b) Rs 10,000   Rs 2000.
If any person takes cenvat credit in respect of INPUT SERVICES wrongly or in contravention of any provisions of Cenvat Credit Rules, 2004, then 
such person, shall be liable to a penalty not exceeding Rs 10,000 Rs 2000.
.   

[Same impact from angle of service provider also]

.


Amendments in Central Excise Rules, 2002
Rule 8 of CER, 2002 (Due date for payment of Excise Duty extended by 1 day in case of e-payment)
	In the Central Excise Rules, 2002, in Rule 8(1), following amendment shall be made -    
.   

Rule 8(1): Due Dates for payment of ED

   The duty on goods removed from the factory or warehouse during a month shall be paid  

· By the 6th day of the following month, if the duty is paid electronically through internet banking and 
· by the 5th day of the following month, in any other case
   Provided that where an assessee is availing of the *value based exemption notification*[ SSI Exemption =E/N 8/2003], the duty on goods cleared during a calendar month shall be paid by
· by the 16th day of the following month, if the duty is paid electronically through internet banking and 

· by the 15th day of the following month, in any other case
  Provided that in the case of goods removed during the month of March, the duty shall be paid by 31st day of March.
.

	Comment: Now, the due dates for payment of ED through electronic mode has been extended by 1 day. Therefore, due dates for payment of ED shall be as under

For Non-SSI Units  [Monthly Basis]

     ----  6th day of the following month immediately following the month if paid through electronic mode.

     ----  5th day of the following month immediately following the month if paid through any other mode.

For SSI Units  [Monthly Basis]

     ----  16th day of the following month immediately following the month if paid through electronic mode.

     ----  15th day of the following month immediately following the month if paid through any other mode.

For the month of ending in month of March—ED shall be paid by 31st March


Rule 11 of CER, 2002 (FSD/SSD Invoice to specifically state certain matter)
	In the Central Excise Rules, 2002, in rule 11, after sub-rule (7), the following provisos shall be inserted, namely:-

.
Rule 11: Excise Invoice 

“Provided that in case of the First Stage Dealer receiving imported goods under an invoice bearing an indication that the credit of “Special CVD levied on the said goods u/s 3(5) of CTA, 1975 not be admissible, the said dealer shall on the resale of the said imported goods, indicate on the invoice issued by him that no credit of the special CVD shall be admissible;

    Provided further that in case of the Second Stage Dealer receiving imported goods under an invoice bearing an indication that the credit of “Special CVD levied on the said goods u/s 3(5) of CTA, 1975 not be admissible, the said dealer shall on the resale of such imported goods, indicate on the invoice issued by him that no credit special CVD shall be admissible.” 

.

	Comment: This is just a precautionary amendment. From 2007, Special CVD has been exempted in hands of importer if goods are intended for sale in India. So, such goods are sold by importer to FSD without any charge/recovery of Special CVD and therefore, no credit of such duty can be taken by FSD for the purpose of transferring it to its customers. Amendment requires the FSD to mention this fact on the invoice.


Rule 25 of CER, 2002 (Amount of Penalty reduced)
	Rule 25 has been amended reducing minimum penalty limit:            
.

Rule 25: Confiscation and penatly 

If any 

 -- Manufacturer   -- Registered Person of a Warehouse     -- A registered Dealer

(a)    Removes any excisable goods in contravention of any of provisions of these rules; or

(b)
Does not account for any excisable goods produced or manufactured or stored by him; or

(c)
Engages in the manufacture, production or storage of any excisable goods without having applied for the registration; or

(d)
Contravenes any of the provisions of these rules with intent to evade payment of duty,

then, 

· all such goods shall be liable to confiscation and 

· the producer or manufacturer or registered person of the warehouse or a registered dealer, as the case may be, shall be liable to a penalty not exceeding higher of two:

· the duty on the related excisable goods, or 

· Rs 10,000  Rs 2,000/- .

.


Rule 26 of CER, 2002 (Amount of Penalty reduced)
	Rule 26(1) has been amended reducing minimum penalty limit:            
.

Rule 26: Penalty for certain offences

(1)   Any person who

· acquires possession of, or 

· is in any way concerned in transporting, removing, depositing, keeping, concealing, selling or purchasing, or 

· in any other manner deals with, 

      any excisable goods which he knows or has reason to believe are liable to confiscation under the Act or the Rules, 

     shall be liable to a penalty not exceeding higher of following two:

· the duty on the related excisable goods, or 

· Rs 10,000  Rs 2,000/- .

Rule 26(2) has been inserted making provisions for imposition of penalty for issuance of fraudulent excise invoices.                         
Rule 26: Penalty for certain offences

(2)   Any person, who issues -         
(i) 
an excise duty invoice without delivery of the goods specified therein or abets in making such invoice; or 

(ii) 
any other document or abets in making such document, 

    on the basis of which the user of said invoice or document is likely to take or has taken any ineligible benefit under the Act or the rules made thereunder like claiming of Cenvat credit or refund, 

   shall be liable to a penalty not exceeding higher of following two: 

· the amount of such benefit or 

· Rs 5,000/-, whichever is greater

Comment: This new sub-rule has been inserted to provide for penal action against the person who issues Cenvat invoices without delivery of goods mentioned therein and also against the person who is involved in fabricating Central Excise documents or any other document like shipping bill, bill of lading, etc., based on which the user of said document is likely to take or has taken any ineligible benefits like CENVAT credit, refund, etc.

.


Rule 25 of CER, 2002 (Amount of Penalty reduced)
	Rule 25 has been amended reducing minimum penalty limit:            
.

Rule 25: Confiscation and penatly 

If any 

 -- Manufacturer   -- Registered Person of a Warehouse     -- A registered Dealer

(a)    Removes any excisable goods in contravention of any of provisions of these rules; or

(b)
Does not account for any excisable goods produced or manufactured or stored by him; or

(c)
Engages in the manufacture, production or storage of any excisable goods without having applied for the registration; or

(d)
Contravenes any of the provisions of these rules with intent to evade payment of duty,

then, 

· all such goods shall be liable to confiscation and 

· the producer or manufacturer or registered person of the warehouse or a registered dealer, as the case may be, shall be liable to a penalty not exceeding higher of two:

· the duty on the related excisable goods, or 

· Rs 10,000  Rs 2,000/- .

.


Amendments In Customs
Amendments in Act 

Sec 14 of Customs Act, 1962 (Valuation of goods)

	  Substantial changes have been made in Customs Valuation. These changes have been discussed separately as an independent Chapter.                         
.


Change in Method of Computation of Customs Duties

Old computation statement
	    Statement showing Computation of Total Customs Duty Liability

AV

Rate 

Duty Amount (Rs)

BCD 

.
Sec 14(1) Value=
20%

CVD [ED FP]  

Sec 14(1) Value + BCD

16.32%

Spl CVD  [ST/VAT]  
Sec 14(1) Value + BCD + CVD 
4%

Edu Cess (Imp Goods)

BCD + CVD

2%

SHEC

BCD + CVD

1%

Total Customs Duties Payable

.


New computation statement
	  Statement showing Computation of Total Customs Duty Liability

AV

Rate 

Duty Amount (Rs)

BCD 

Sec 14(1) Value

20%

CVD [ED FP]  

Sec 14(1) Value + BCD

16.32%

Edu Cess (Imp Goods)

BCD + CVD

2%

SHEC

BCD + CVD
1%

Spl CVD  [ST/VAT]  

Sec 14(1) Value + BCD + CVD + EC + SHEC
4%

Total Customs Duties Payable

.


Sec  27 of Customs Act (Refund of duty)
	Sec 27 has been amended to include the following-                         
Relevant Date shall mean:

In case where the duty becomes refundable as a consequence of judgment, order or direction of appellate authority, Appellate Tribunal or any court

· the date of such judgment, order or direction

.
Comment: See discussion under excise part




Sec 28-E of Customs Act (Advance Ruling)

	In Sec 28-E, an explanation is being inserted, namely.-  
Sec 28-E : Applicant [for submission of application for advance ruling]

Sec 28-E(c): “Applicant” means:

(i)

(b) A Non-Resident setting up a JOINT VENTURE IN INDIA in collaboration with a non-resident or a resident; or

 (b)
A Resident setting up a JOINT VENTURE IN INDIA in collaboration with a non-resident; or

 (c)
A Wholly Owned Subsidiary Indian Company, of which the holding company is a foreign company,

(iii)   a JOINT VENTURE IN INDIA; or

(iii)
a resident falling within any such class/category of persons, as notified by CG ,

    Which/who makes application for advance ruling 

[Explanation. — For the purposes of this definition, “joint venture in India” means a contractual arrangement whereby two or more persons undertake an economic activity 

· which is subject to joint control and 

· one or more of the participants or partners or equity holders is a non-resident having substantial interest in such arrangement.].

Comment:  See discussion under excise part      .


Settlement Commission [substantial changes in overall chapter]

	Comment:  Amendments are same as made in excise part. Please refer discussion in Excise Part.



Sec 75-A of Customs Act  (Interest on Duty Drawback)
	In section 75A of the Customs Act, for sub-section (2), the following sub-section shall be substituted, namely  -  
Sec 75-A: Interest on DBK

Sec 75-A(2) Interest recoverable on DBK granted erroneously)

 Where 

· any drawback has been paid to the claimant erroneously or 

· it becomes otherwise recoverable under this Act or the rules made thereunder, 

the claimant shall, within a period of 2 months from the date of demand, pay in addition to the said amount of drawback, interest 

· @ 13% p.a.

· for the period beginning from the date of demand the date of payment of such drawback to the claimant till the date of recovery of such drawback.”.

Comment:  So far, interest was payable 2 months after demand was made on him. Now, interest will be payable from date on which drawback was erroneously paid to him. 

    Now, in terms of amended Sec 75(2) interest will be chargeable from date of payment of DBK (and not 2 months from date of demand.      .


Chapter-XA [Provisions relating to SEZ]

	Comment:  With the enactment of Special Economic Zone Act, 2005, Chapter-XA had already become redundant. Now, that is finally being omitted from the statue book.



Sec 129-D of Customs Act  (Time-limit for review of order reduced)
	In section 129-D of Customs Act, 

(iii) In sub-section (3), time limit has been changed, &
(iv) In sub-section (4), time limit shall be changed
.
Sec 129-D: Powers of [Committee of Chief  CC] or [CC] to pass certain orders

(1) The Committee of Chief CC
· may, of its own motion, call for and examine the record of any proceeding in which a CC as an adjudicating authority has passed any decision or order under this Act for the purpose of satisfying itself as to the legality or propriety of any such decision or order and 

· may, by order, direct such CC to apply to the Appellate Tribunal for the determination of such points arising out of the decision or order as may be specified by the Committee.

(2) CC 

· may, of his own motion, call for and examine the record of any proceeding in which an adjudicating authority subordinate to him has passed any decision or order under this Act for the purpose of satisfying himself as to the legality or propriety of any such decision or order and 

· may, by order, direct such sub-ordinate authority to apply to CC (Appeals) for the determination of such points arising out of the decision or order as may be specified by CC.

(3) The Committee of Chief CC or CC, as the case may be, shall make aforesaid order within 1 Year 3 months from the date of communication of the decision or order of the adjudicating authority.

(4) The adjudicating authority so authorized shall make an application to the Appellate Tribunal or the CC(Appeals), as the case may be, within 3 months 1 Month
          Such application shall be heard by the Appellate Tribunal or the CC(Appeals), as the case may be, as if such application  were  an  appeal  and the provisions of this Act regarding appeals shall apply to such application.

..

Comment:   See discussion under excise part      .


Sec 135 of Customs Act  (Pre-deposit for filing appeal)
	In section 135 of the Customs Act, for sub-section (1), new sub-section has been substituted.

--- Not relevant for examination.
.


Exemption
	N/N 102/2007
(14th Sep, 2007)
	Exemption from Additional Duty of Customs leviable u/s 3(5) of CTA, 1975                     

Any good imported into India for subsequent sale, shall be exempt from the additional duty of customs leviable thereon u/s 3(5) of CTA, 1975 (hereinafter referred to as Said Additional duty). 

Conditions for exemption:

(a) The importer of the said goods shall pay all duties, including the said additional duty of customs leviable thereon, as applicable, at the time of importation of the goods;
(b) The importer, while issuing the invoice for sale of the said goods, shall specifically indicate in the invoice that in respect of the goods covered therein, no credit of said additional duty of customs shall be admissible;
(c) The importer shall file a claim for refund of the said additional duty of customs paid on the imported goods with the jurisdictional customs officer;
(d) The importer shall pay on sale of the said goods, appropriate sales tax or value added tax, as the case may be;
(e) importer shall, inter alia, provide copies of the following documents alongwith the refund claim :

(i)
document evidencing payment of the said additional duty;

(ii)
invoices of sale of the imported goods in respect of which refund of the said additional duty is claimed;

(iii)
documents evidencing payment of appropriate sales tax or value added tax, as the case may be, by the importer, on sale of such imported goods.

   The jurisdictional customs officer shall sanction the refund on satisfying himself that the above mentioned conditions are fulfilled.




Amendments In Service Tax
Amendments in Service Tax Rules, 1994
Rule 6 of STR, 1994 (Due date for payment of Excise Duty extended by 1 day in case of e-payment)
	In the Service Tax Rules, 1994 in Rule 6(1), following amendment shall be made -    
.   

Rule 6(1): Due Dates for payment of ST
(1) The service tax shall be paid to the credit of the CG-  

(i)   by the 6th day of the month, if the duty is deposited  electronically through internet banking; and 

(ii)    by the 5th day of the month, in any other case, 

              immediately following the calendar month in which the payments are received, towards the value of taxable services: 

  

       Provided that 

· where the assessee is an individual or proprietary firm or partnership firm, 

· the service tax shall be paid to the credit of the CG by 

a. the 6th day of the month if the duty is deposited electronically through internet banking, or, 

b. in any other case, the 5th day of the month, as the case may be, 

     immediately following the quarter in which the payments are received, towards the value of taxable services: 

.

  Provided that in the case of month of March, or Quarter ending on month of March, service tax shall be payable by 31st March. 


	Comment: Now, the due dates for payment of service tax through electronic mode has been extended by 1 day. Therefore, due dates for payment of service tax shall be as under

For Individual/ Proprietorship Firm/ Partnership Firm  [Quarterly Basis]

     ----  6th day of the following month immediately following the quarter if paid through electronic mode.

     ----  5th day of the following month immediately following the quarter if paid through any other mode.

For Other Assessees  [Monthly Basis]

     ----  6th day of the following month immediately following the month if paid through electronic mode.

     ----  5th day of the following month immediately following the month if paid through any other mode.

For the month of March or quarter ending in month of March—ST shall be paid by 31st March.




Rule 7-C of STR, 1994 (Late fees payable on filing of belated return)
	In the Service Tax Rules, 1994, after rule 7B, the following rule shall be inserted, namely:-  -         -    
.   

Sec 70: Filing of ST Return

  Every person liable to pay service tax shall himself assess the service tax and shall file a return in such form, in such manner and at such frequency as may be prescribed

 And with such late fees, not exceeding Rs 2,000, as may  be prescribed.

Rule 7C. Amount to be paid for delay in furnishing the prescribed return.-  

Where the return prescribed under rule 7 is furnished after the due date, the person liable to furnish the said return shall pay to the credit of the CG, -

         Period of delay

Late fee payable

(i)  15 days from the due date 

Rs 500/-

(ii)  beyond 15 but not later than 30 days from the due date 

Rs 1,000/-

(iii) beyond 30 days from the due date 

Rs 1000 plus  Rs 100 for every day from the 31st day till the date of furnishing the said return

    Provided that the total amount of late fee shall not exceed the amount of ST self-assessed.

· 

	Comment:  The return is required to be filed by the stipulated date (25th of the month following the half-year). Delay in filing return attracts LATE FEE. CBEC has clarified that in case return filed late, the appropriate late fees should be paid at the time of filing the return, without waiting for any communication or notice from the Department. [The outer limit of late fee is Rs 2,000/- as specified in Sec 70]
   It shall be noted that late fee is payable only if return is submitted by assessee. If assessee does not file any return at all, then it is not payable. In that case, however, CEO can impose residuary penalty (Max Amount Rs 1000) in terms of Sec 77 of FA, 1994. CEO shall be entitled to make best judgment assessment in that situation.



Amendments in Exemption 
	Master Exemption

	E/N 1/2006: Abatement to Tour Operators 

Nature of Service 
Rebate Allowed
Taxable Value
Tour-Operator’s Service
1) Package Tour [i.e., transportation,  accommodation, food, entry to monument etc are provided as part of package]

2) Only Arranging or booking accommodation [where service charges does not include cost of such accommodation]

3) Other cases

75%
90%

60%
25%
10%

40%

Comments:

   CG has increased the rate of abatement to 75% for the purpose of levy of service tax on taxable services provided by tour operators in relation to package tour. 

Packaged Tour                                    Abatement Allowed               Taxable Value

· Old Provision                                 60%                                         40%
· New Provision                                75%                                         25%
.

	Other Exemptions
	Respective amendments have been discussed in discussion of services



BED : 70,000





SED : Nil





T&TA : 5,000





NCCD : 5,000





EC : 1,600





SHEC -: 800




















