
Important case laws under the Companies Act, 1956 

Section 256
The provisions of the section have probably been framed assuming that the directors will convene the annual general meeting as per statutory requirements but where directors themselves are at default, they cannot be allowed to take advantage of their default and, therefore, they will cease to hold office on the latest day on which annual general meeting could be convened. This matter has also been decided by various Courts in number of cases. Krishnaprasad Jwaladutt Pilani V. Colaba Land and Mills Co. Ltd. [1959] 29 Comp. Cas. 273 (Bom.)

Section 257
Section 257 authorises every person to stand for directorship in any general meeting of the company and not only in the annual general meeting. Thus directors can be elected at a general meeting other than annual general meeting also. Motion Pictures Assn., In re [1974] 44 Comp. Cas. 298 (Delhi)

The Article authorising a director to nominate his successor is not contrary to law  as the articles is not authorising him to make appointment. The appointment of directors has to be made in the general meeting and none of the directors can be authorised to appoint director in his place. Nominating a person  who would be director after ceasation of office by an exiting director is not equivalent to assignment of office.  Oriental Metal Pressing Works (P.) Ltd. V. Bhaskar Kashinath Thakoor [1961] 31 Comp. Cas. 143 (SC)

Section 262

The Board may function even when vacancies remain unfulfilled and that there is nothing to indicate that Board becomes incapable of functioning on occurrence of vacancy e.g. section 262 provides the Board ‘may’ fill up casual vacancy in the office of director. The discretionary power conferred on the Board clearly indicate that the Board will continue to discharge its functions despite the vacancy.  Bengal Luxmi Cotton Mills Ltd., In re 1965] 35 Comp. Cas. 187 (Cal.).  

Section 263

Section  263 provides that the appointment of all  the  directors shall  be  voted individually unless a  unanimous  resolution  is passed by the company in the general meeting for appointing  more than  one director by one resolution. However, all the  directors can be appointed in private company which is not a subsidiary  of  a public company and in section 25 company, by a single resolution.

Normally, there should be individual resolutions relating to rejection of election of a retiring director and for election of a new person in that place, after following the procedure as per section 257. Smt. Namita Gupta V. Cachar Native Joint Stock Co. Ltd. [1999] 98 Comp. Cas. 655 (Company Law Board-N.Delhi)

Section 269

Major General Shanta Shamsher Jung Bahadur Rana V. Kamani Bros. P. Ltd. [1959] 29 Comp. Cas. 501 (Bom.).   The Board of Directors has been given the power not only to appoint the managing director but also to reverse the same i.e. revoke the appointment.

Unlike other directors, the managing director is only an agent of the Board of Directors to carry out the duties assigned to him by the board and could also be removed from  the office by the board. Pyare Lal Gupta V. D P Agarwal [1983] 53 Comp. Cas. 586 (All.)

Section 274

Where insolvency order of a Court is set-aside by the Supreme Court, the director concerned cannot set to have incurred any disqualification under section 274. Mukul Harkishondass Dalal V. Jayesh Ramniklal Doshi [1997] 88 Comp. Cas. 808 (Bom.)

Sub-section (3) of section 274 provides that a private company which is not a subsidiary of a public company may, by its articles, provide that a person shall be disqualified for appointment as a director on any grounds in addition to those specified in sub-section (1). Cricket Club of India V. Madhav L Apte [1975] 45 Comp. Cas. 574 (Bom.)

Section 283 - Vacation of office

Where petitioner has been deliberately kept out of the affairs of the company and eventually was not allowed to continue in office as director of the company and there was no definite evidence as to the service of notices of the Board meetings, he could not be removed from the office of director under section 283(1)(g). Bagri Cereals Pvt. Ltd., In re [1997] 5 Comp LJ 145 (Cal)

Sub-section (3) of Section 283 provides that a private company which is not a subsidiary of a public company may, by its articles, provide that the office of director shall be vacated on any grounds in addition to those specified under sub-section (1). It is clear that a public company cannot provide , through its articles grounds in addition to those specified under sub-section (1) of section 283, on which office of director shall be vacated. Cricket Club of India V. Madhav L Apte [1975] 45 Comp. Cas. 574 (Bom.)

Section 284

Provisions of Section 284 regarding removal of the directors by shareholders in the general meeting by passing a resolution does not make any distinction the directors liable to retire by rotation and permanent directors.  Therefore, even permanent directors can also be removed under section 284. Tarlok Chand Khanna V. Raj Kumar Kapoor [1983] 54 Comp. Cas. 12 (Delhi)

Section 284 provides that for removal of a director in general meeting a special notice shall be served on the company. Therefore, any resolution passed in the general meting for removal of a director without giving him a copy of special notice is an invalid resolution. Bhankerpur Simbhaoli Beverages (P.) Ltd. V. Sarabhjit Singh [1996] 86 Comp. Cas. 842 (P&H)



                                               

Removal of directors is a statutory right of members and for exercising this right, the member may requisition even an extraordinary general meeting. The Court cannot restrained any member from requisitioning a meeting for removal of a director. LIC V. Escorts Limited [1986] 59 Comp. Cas. 548 (SC)

Section 290

Benefit  of section 290 is not available where directors have not acted in good faith and have knowledge of defect in their appointment. Eastern Linkers P. Ltd. V. Dina Nath Sodhi [1984] 55 Comp. Cas. 462 (Delhi).
Section 291
It is a necessary requirement that there be proper authority by resolution of the board of directors or there has to be a power of attorney authorising institution of the suit on behalf of the corporation, or there has to be power conferred by the articles of association of a corporation, in a particular officer, to institute suits on behalf of the corporation. In absence of any such authorisation, any suit filed on behalf of the corporation is not maintainable. Ferrucio Sias V. Jai Manga Ram Mukhi [1998] 93 Comp. Cas. 750 (Delhi) (App.)

In the case of Rajan Nagindas Joshi V. British Burma Petroleum Co. Ltd. [1972] 42 Comp. Cas. 197 (Bom.) the Court held that if there is only one validly appointed director, all his acts as Board of Directors of the company except summoning a general meeting would be invalid. 

Section 292

Any hire-purchase agreement entered into by a director for which he has not been specifically authorised by the board of directors under section 292 is invalid. Ambala Bus Syndicate (P) Ltd. V. Roop Nagar Credit & Investment Co. (P) Ltd. [1997] 88 Comp. Cas. 821 (P&H) 

Any lease agreement entered  into between two legal entities will not become invalid merely because it has been signed by the same person on behalf of both the legal entities. Mohta Alloy & Steel Works V. Mohta Finance & Leasing Co. Ltd. [1997] 89 Comp. Cas. 227 (Delhi)

Sole Selling Agent

It is true that where the resolution for the approval of appointment of the sole selling agent is not passed by the shareholders in the general meeting held immediately after the appointment, the appointment becomes void and subsequent approval by the shareholders cannot resuscitate it. The position will remain even where the resolution for approval of the appointment is not placed in the meeting held immediately after the appointment but placed before subsequent meeting. Shalagram Jhajharia V. National Co. Ltd. [1965] 35 Comp. Cas. 706 (Cal.). Further, any appointment of sole selling agent made in contravention of the provisions of section 294 is invalid.

Section 294(5) authorises the Central Government to vary the terms and conditions of appointment of the sole selling agent so that these are not prejudicial to the interest of the company but by virtue of such powers the Central Government cannot modify the terms of appointment of the sole selling agent so as to make him an ordinary agent. The Court also expressed similar opinion in the case of Nanavati & Co. (P.) Ltd. V. RC Dutt [1975] 45 Comp. Cas. 91 (Bom.).

Resignation of directors

Under the Act there is no provision providing for vacation of office by the directors by resignation. Thus, resignation by directors is to be governed by the provisions of the articles of association of the company and if the articles are silent the resignation shall take effect when the intention to resign is made clear.  S S Lakshamana Pillai V. Registrar of Companies [1977] 47 Comp. Cas. 652 (Mad.). 

The Act does not contain any specific provision regarding resignation by directors. Therefore, in absence of any specific provision in the articles of association a director will be deemed to have resigned when he shows intention to resign, irrespective of the fact that  the resignation is accepted by the Board or not. Abdul Hug V. Katpadi Industries Ltd. AIR 1960 Mad. 482. 

The Whole Time Director and Managing Director cannot resign except in accordance with the terms of appointment and it is not complete till it is accepted formally. Achuta Pai V. ROC  [1966] 36 Comp. Cas. 598/ S S Lakshmana Pillai V. ROC [1977] 47 Comp. Cas. 652 

Section 299

Disclosure of interest made by the directors in the beginning of the financial year is a due compliance of the provisions of section 299. ICICI V. Parasaurampuria Synthetics Ltd. [1998] 92 Comp. Cas. 238 (Delhi)

Friendliness between the company’s director and any other person with whom contract has been made or is proposed to be made will not make the director interested within the meaning of section 299 of the Act. Needle Industries (India) Ltd. V. Needle Industries Newey (India) Holding Ltd. [1981] 51 Comp. Cas. 743 (SC).

Section 309

Section 309(1) requires that the Central Government must be satisfied about professional competence of the person to whom payment is made in professional capacity. The Section does not stipulate prior approval of the Central Government. R. Gac Electrodes Ltd. V. Union of India [1982] 52 Comp. Cas. 288 (Ker.)

In the case of Suessen Textile Bearings Ltd. V. Union of India [1984] 55 Comp. Cas. 492 (Delhi) the Court held that standing guarantee in respect of loan borrowed by the company is not a service rendered to the company within the meaning of section 309 and thus payment of guarantee commission to directors is not a remuneration for services.

Office or place of profit [Section 314]

By virtue of section 309(2), the directors are entitled to receive sitting fee in their capacity as directors only and thus the directors receiving sitting fee cannot be deemed to be holding place of profit. A R Sudarsanam V. Madras Purasawalkam Hindu Janopkara Saswatha Nidhi Ltd. [1985] 57 Comp. Cas. 776 (Mad.).

Provisions of section 314(1)(b) are not attracted where the director concerned himself is not holding the office or place of profit in the company. Words ‘such director’ used under section 314(1)(b) necessarily refers to a director holding office or place of profit under the company. A R Sudarsanam V. Madras Purasawalkam Hindu Janopkara Saswatha Nidhi Ltd. [1985] 57 Comp. Cas. 776 (Mad.).

Under section 314 the emphasis shall be laid on total monthly remuneration and not on what a person gets over a period of year. Therefore, where total annual remuneration payable to a person exceeds the prescribed amount but his total monthly remuneration does not exceed the prescribed amount, provisions of section 314 are not attracted. Ravinder Kumar Sangal V. Auto Lamps Ltd. [1984] 1 Comp LJ 59 (Delhi)

Applicability of section 372A

Applicability of section 372A is limited to the  transactions where a company proposes to invest its funds in another body corporate. These provisions do not apply where company acquires shares of another company under a scheme of arrangement or compromise. Navjivan Mills Co. Ltd., In re [1972] 42 Comp. Cas. 265 (Guj.). 
Section 390-396

A company can enter into arrangement for amalgamation even if memorandum of association does not provide for such power. Aimco Pesticides Ltd., In re [1999] 35 CLA 276 (Bom.)/ Golkonda Engineering Enterprises Ltd., In re [1997] 1 Comp LJ 404 (AP)
Right to amalgamate is a statutory right of the company for which there need not be any specific authorisation through the object clause of the memorandum of association of the company. Marybong & Kyel Tea Estate Ltd., In re [1977] 47 Comp. Cas. 802 (Cal)/ United Bank of India Ltd. V. United India Credit and Development Co. Ltd. [1977] 47 Comp. Cas. 689 (Cal.). 

Expression 'company' used in section 390 applies to all companies which can be wound up under the Companies Act and it is not confined only to companies which are presently  in a position to be wound up i.e. as on the date of making of application under section 391 to 394. Rossell Industries Ltd., In re [1998] 91 Comp. Cas. 333 (Cal.)/ Telesound India Ltd., In re [1983] 53 Comp. Cas. 926 (Delhi)/Smt Bhagwanti V. New Bank of India Ltd. [1950] 20 Comp. Cas. 68 (East Punj.).
The Court held that the provisions of section 391 cannot be made subservient to the provisions of section  372A. Further, generality of the provisions of section 391 cannot be restricted by applicability of the provisions of section 372 (now 372A). Navjivan Mills Co. Ltd., In re [1972] 42 Comp. Cas. 265 (Guj.).
It is true that an application for compromise or arrangement can be made even when the company being wound up. During winding up liquidator also becomes entitled to make application under the said section. Vasant Investment Corpn Ltd., In re [1982] 52 Comp. Cas. 139 (Bom.)

Section 388B-388E
The word used under section 388B is ‘may’ which shows a discretionary power of the Central Government but in certain circumstances it becomes necessary for the authority, in which power has been vested, to act as per law, without any discretion, whenever circumstances exit. Thus, whenever there are circumstances fulfilling conditions of section 388B, it is obligatory on the part of the Central Government to make a reference to the Company Law Board. The Court has also expressed similar views in the case of Alak Prokash Jain V. Union of India [1973] 43 Comp. Cas. 68 (Cal.).

Section 397/398

Section 397 cannot be invoked by a director against the wrong done to him. Akbarali A Kalvert V. Konkan Chemicals Pvt. Ltd. [1997] 88 Comp. Cas. 245 (Company Law Board)

Suffering of loss by the company continuously does not amount to oppression within the meaning of section 397. Asoka Betelnut Co. (P.) Ltd. V. M K Chandrakanth [1997] 88 Comp. Cas. 274 (Mad.)

Where majority shareholders do not give notice of board meeting and general meeting to the minority shareholders and subscribe to further issue of capital without any information about such issue being given to the minority shareholders, it is a case of oppression within the meaning of section 397. Akbarali A Kalvert V. Konkan Chemicals Pvt. Ltd. [1997] 88 Comp. Cas. 245 (Company Law Board)

In relation to a case of oppression, the Court will not entertain a petition under Article 226 of the Constitution of India as long as other remedies are available to the oppressed shareholders under the Companies Act. Sri Ramdas Motor Transport Ltd. V. Tadi Adhinarayana Reddy [1997] 90 Comp. Cas. 383 (SC)

Even a single act of oppression/mismanagement, if it has continuing effect, can come under the purview of section 397/398. All India Shaw Wallace Employees Federation V. Shaw Wallace & Co. Ltd. [1998] 18 SCL 172 (Company Law Board-Delhi)

Any minority cannot restrain the company from making further issue of capital just because he does not want to subscribe to the shares. Ch. Srihari Rao V. Gopal Automotive Ltd. [1998] 17 SCL 313 (Company Law Board- New Delhi) 

Mere violation of a statute by a company, when the provision itself provides for penal action, per se, cannot be treated as an act of oppression. Boiron V. SBL Ltd. [1998] 578 (Company Law Board-Delhi)

In case of a private company, public interest may not fall for consideration under section 397/398. R Khemka V. Deccan Enterprises Pvt. Ltd. [1998] 16 SCL 1 (AP)

A resolution passed in contravention of a provision of law but in interest of company and shareholders of company cannot be challenged in a petition under section 397/398. Kaushiklal Nanalal Parikh V. Mafatlal Industries Ltd. [1995] 84 Comp. Cas. 752 (Guj.)

Where directors of a company have practically ignored all provisions of the Act, mere fact that the petitioner could not establish that there had been misappropriation of funds belonging to the company would not in any way excuse or entitle respondents to continue in office to the prejudice of other members and interest of company. Harikumar Rajah V. Sovereign Dairy Industries Ltd. [1998] 4 Comp LJ 252 (Mad.) 

In a section 397 petition, which is alternative to winding up petition, first, one has to establish that there is oppression and thus without element of oppression being established, question of grant of relief does not arise. Dipak G. Mehta V. Shree Anupar Chemicals (India)Pvt. Ltd. [1999] 98 Comp. Cas. 575 (Company Law Board-N.Delhi)

Provisions of section 397 and 398 do not exclude the jurisdiction of Civil Courts to entertain suits and grant relief. Dr. T. M. Paul V. City Hospital (P.) Ltd. [1999] 35 CLA 164 (Ker.) / Jayanthi R. Padukone V. ICDS Ltd. [1999] 96 Comp. Cas. 86 (Kar.)

Even oppression and mismanagement by minority shareholders depends upon facts and circumstances of the case, can be examined in a petition under section 397/398. Radhey Shyam Gupta V. Kamal Oil & Allied Industries Ltd. [1999] 19 SCL 271 (Delhi)  

In a petition under section 397 directorial complaints cannot be generally agitated. Karedla Suryanarayanan V. Ramdas Motor Transport Ltd. [1999] 98 Comp. Cas. 518 (Company Law Board-N.Delhi)

Directorial complaints can be entertained in a section 397 petition in cases of family companies and companies in the guise of quasi-partnerships. Ador-samia Ltd. V. Indocan Engineering Systems Ltd. [1999] 35 CLA 224 (Company Law Board)

An isolated act of indiscipline or indifference or even deprivation by itself would not bring home the charge of oppression; there should be a continuity of burdensome, harsh and wrongful conduct. R Khemka V. Deccan Enterprises Pvt. Ltd. [1998] 19 SCL 290 (AP)

In a petition under section 398, if duly appointed directors complaint that they are denied their right to function as directors, then the same could be considered as act of mismanagement in the affairs of the company. Ador-samia Ltd. V. Indocan Engineering Systems Ltd. [1999] 35 CLA 224 (Company Law Board)

Under section 398(1)(b), a decision on the apprehended mismanagement would depend on extraneous matters not necessarily connected with the affairs of the company. Gordon Woodroff & Co. Ltd., U.K. V. Gordon Woodroff & Co. Ltd., Chennai [1998] 17 SCL 343 (Company Law Board-New Delhi)

Where petition related to mismanagement allegedly committed seven years before, even assuming that the effects were still continuing, petition is liable to be dismised on account of gross delay and latches. A P Jain V. Faridabad Metal Udyog Pvt. Ltd. [1998] 18 SCL 27 (Company Law Board-New Delhi)

In a petition under section 397/398, the Company Law Board can go into allegation about violation of provisions of Takeover Regulations. Krishna Paul V. Calcutta Chemical Co. Ltd. [1999] 19 SCL 339 (Company Law Board-Cal.)

Where the petitioner had filed a petition against the respondent under section 397 and 398 and the petition remains pending for a long time and thereafter the petitioner filed an application for permission to withdraw the petition with liberty to re-institute it on the ground that there had been numerous developments over the years which is essential to be incorporated in the form of a fresh petition, petitioner's application was allowed. Deveraj Dhanram V. Firebricks & Potteries (P.) Ltd. [1999] 96 Comp. Cas. 361 (Kar.) 

If a company were to increase the capital with the view either to increase the holding of one group or to reduce the holding of another group, then such increase is always considered to be an act of oppression. Smt. Namita Gupta V. Cachar Native Joint Stock Co. Ltd. [1999] 98 Comp. Cas. 655 (Company Law Board-N.Delhi)

Where the public money had been diverted for unknown and unwanted purposes which  definitely had an effect on the financial position of the company as was evident from lower turnover than what had been projected in the prospectus, it would be a case of gross mismanagement. KRS Mani V. Anugraha  Jewellers Ltd. [1999] 19 SCL 145 (Company Law Board-Chennai)

Where majority shareholders act in their own interest and against the interest of minority shareholders and the company, the minority shareholders may  bring an action against the majority shareholders on behalf of the company. This is an exception to the general rule as settled in the case of Foss V. Harbottle. Marikar (Motors) V. M.I. Ravikumar [1982] 52 Comp. Cas. 362 (Ker.). 

For obtaining relief under section 397 the shareholders have to establish  that at the time of submission of petition the affairs of the company were being conducted in oppressive manner. Mere allegation of management of the affairs of the company in a manner oppressive to the shareholders is not sufficient and if such grounds are not established, no relief will be available under section 397. Five Minutes Car Wash Service Ltd. In re [1966] 36 Comp. Cas. 566 (Ch.D).

Not giving notice or non-holding of the meetings of the Board of Directors  may affect rights of a director but that cannot be deemed to have affected rights of the minority shareholders and, thus, in this case the petitioner cannot seek relief under section 397. Five Minutes Car Wash Service Ltd. In re [1966] 36 Comp. Cas. 566 (Ch.D).

In the case of Suresh Kumar Sanghi V. Supreme Motors Ltd. [1983] 54 Comp. Cas. 253 (Delhi) the Court held that unless illegal acts committed by the directors are oppressive, they cannot be challenged under section 397.

The powers of the Company Law Board under section 397 and 398 are very wide and it can make such orders as it deems fit ‘with a view to bringing an end to the matters complained of ‘under section 397 and ‘with a view to bringing an end or preventing the matters complained of or apprehended’ under section 398. Therefore, it is clear that the provisions of section 397 and 398 are available only if the circumstances complained of exist when the petition is submitted. Further, these sections also do not provide for setting aside of any concluded transaction between the company and third party. Seth Mohanlal Ganpatram V. Shri Sayaji Jubilee Cotton & Jute Mills Co. Ltd. [1964] 34 Comp. Cas. 777 (Guj.)/Thakur Hotel (Simla) Co. P. Ltd. [In re 1963] 33 Comp. Cas. 1029 (Punj.)

Further, it has also been established in a number of cases that an isolated act will not be sufficient to justify the relief under these sections. Chander Krishan Gupta V. Pannalal Girdharilal (P.) Ltd. [1984] 55 Comp. Cas. 702 (Delhi). But relief is certainly available where an isolated act would be a continuous course of oppression. Sindhri Iron Foundry (P.) Ltd., In re [1964] 34 Comp. Cas. 510 (Cal.).

In the case of  Mohanlal Chandumall V. Punjab Co. Ltd [1962] 32 Comp. Cas. 937 (Punj.) it was held  that  the oppressive act remains oppressive even if it is with the consent of the oppresses. Therefore, petition does lie against oppressive acts even if consented to by the oppressed.

It is true that Section 397 is applicable only in cases of oppression of the minority shareholders by the majority shareholders and it does not come into play for the wrongful acts of the management. Suresh Kumar Sanghi V. Supreme Motors Ltd. [1983] 54 Comp. Cas. 235 (Delhi).

The provisions of section 397 and 398 are intended to provide protection to shareholders against the oppressive acts and mismanagement. But there is no provision requiring the  shareholders to establish that they belong to minority group before seeking relief under these sections. Thus, where majority shareholders are oppressed by the act of minority, relief is available to them also under these sections. Dr V Sebastian V. City Hospital (P.) Ltd. [1985] 57 Comp. Cas. 453 (Ker.)

It is true that in order to succeed in his petition under section 397 the petitioner who is otherwise entitled to make the petition will have to establish that 

(a) the affairs of the company are being conducted in a manner oppressive to any member or members; and

(b) to wind up the company would unfairly prejudice such member or members, but otherwise the facts would justify the making of winding up order  on the ground that it is just and equitable  that the company should be wound up. Ngavarapu Krishna Prasad V. Andhra Bank Ltd. [1983] 53 Comp. Cas. 73 (AP)

It is clear that the relif under section 397 or 398 is an alternative to the winding up order. Being  alternative remedies, both of these can be claimed in the same petition i.e. a composite petition for relief under section 397 or 398 and winding up order under section 433(f) on just and equitable ground is maintainable.  Navnitlal M. Shah V. Atul Drug House Ltd. [1977] 47 Comp. Cas. 136 (Guj)

In the case of Bhajirao G Ghatke V. Bombay Docking Co. (P.) Ltd. [1984] 56 Comp. Cas. 428 (Bom) the Court held that non-maintenance of statutory records and not conducting affairs of the company in accordance with the Companies Act makes a fit case for interference by the Court under section 397/398 of the Act.

In the case of Chennabassappa Kothambari V. Multiplast Industries (Karnataka) (P.) Ltd. [1985] 57 Comp. Cas. 541 (Kar.) it has been settled that the amendment of the articles of association in accordance with the law does not amount to oppression of minority shareholders.

The remedy available under section 398 against mismanagement is much wider than the remedy available under section 397 against oppression of shareholders as it does not require to establish that the circumstances are such which would justify winding up of the company. Seth Mohanlal Ganpatram V. Shri Sayaji Jubilee Cotton & Jute Mills Co. Ltd. [1964] 34 Comp. Cas. 777 (Guj.).

It is true that a petition will lie under section 398 where non-action of directors results in prejudice being caused to the company. Chander Krishan Gupta V. Pannalal Girdharilal (P.) Ltd. [1984] 55 Comp. Cas. 702 (Delhi).

Abuse of fiduciary duties

Conspiracy to defraud members by changing the pattern of shareholding or misappropriation of companies resources are sufficient grounds for the Company Law Board to provide relief against mismanagement. Hemant D Vakil V. RDI Prints and Publishing Pvt. Ltd. [1995] 84 Comp. Cas. 838 (Company Law Board-New Delhi)
Section 399

Where holding of the petitioner was reduced below 10% due to further allotment of shares, and such allotment of shares itself was impugned, petition under section 397/398 is maintainable on the basis of petitioners holding before further allotment. T N K Govindaraju Chetty & Co. V. Kadri Mills (CBE) Ltd. [1998] 16 SCL 701 (Company Law Board-Chennai) 

Where company's name has been struck off from the Register of companies maintained by the Registrar, under section 560, the Company Law Board cannot grant any relief under section 397/398 since the company is deemed  to have been dissolved. Mukund Maheswari V. Perfect Pottery Co. Ltd. [1998] 92 Comp. Cas. 132 (Company Law Board-New Delhi)
The consent of members under section 399(3) has to be specific for filing of particular petition with a particular allegation  and for a specific relief under section 397/398. A blanket consent of some members to other members for filing of petition under section 397/398 is not enough. Kilpest Pvt. Ltd. V. Shekhar Mehra [1997] 5 Comp LJ 303 (MP)

Consent by such members who possessed share certificates but whose names had not been recorded in the register of members is a proper consent and petition on the basis of consent of such members would be maintainable. Rajendra Prasad Gupta V. Scientific Instruments Company Ltd. [1999] 1 Comp LJ 121 (Company Law Board-N. Delhi)

Where schedule containing signatures of shareholders, who were purported to have given their consent for filing the petition, did not reveal that they were aware of the fact that petition was being filed under section 397/398 or that the petition was related to oppression or mismanagement, such petition was not maintainable. S S Laxminarayanan V. Mather & Platt India Ltd. [1997] 13 SCL 229 (Company Law Board-N. Delhi)
Shareholders of a holding company cannot file a petition against a subsidiary company by virtue of their shareholding in the holding company. Herbertsons Ltd. V. Kishore Rajaram Chhabaria [1999] 97 Comp. Cas. 429 (Company Law Board-N. Dlehi)

Others

Failure to hold the annual general meeting is no defence to non-filing of annual return. State of Bombay B. Bandhan Ram Bhandani [1961] 31 Comp. Cas. 1(SC)/Registrar of Companies V. Utkal Distributors (P.) Ltd. [1978] 48 Comp. Cas. 106 (Ori.). 

Provisions of the Act do not provide that the provisions of the Act do not apply to defunct companies or they apply in any other modified form. Therefore, even defunct companies are also required to comply with all the statutory requirements of the Act including filing  of returns till there names are struck off from the register of companies. Sukhbir Saran Bhatnagar V. Registrar of Companies [1972] 42 Comp. Cas. 408 (Delhi)/Nagamani Transport (P.) Ltd. V. Registrar of Companies [1966] 36 Comp. Cas. 7 (Mad.) 

The company cannot refuse inspection of  the register of members of the company to any member irrespective of the motive of the member behind such inspection as the right to inspect the register of members is a statutory right conferred on the members under the Companies Act and any such article in the articles of association of the company is not effective. Rameswar Lal Lath V. Calcutta Wheat & Seed Association Ltd. [1938] 8 Comp. Cas. 78 (Cal.)

The word ‘undertaking’ used under section 293(1)(a) does not necessarily mean the tangible and fixed assets like land, plant, building etc. All the assets of the company used for the purpose of business whether movable or immovable, tangible or intangible are to be included within the meaning of undertaking. Yallamma Cotton, Wollen & Silk Mills Co. Ltd., In re [1970] 40 Comp. Cas. 466 (Mys.).

Winding up

An arbitration agreement per se would not oust the jurisdiction of the Company Court to entertain a petition for winding up. JG Finance Ltd. V. Jamna Auto Industries [1999] 34 CLA 382 (P&H)

A winding up petition, cannot be a substitute for filing a suit or any other remedy which may be available in accordance with law. Winding up petition is not a legitimate means of seeking to enforce payment of debt. Kanchanganga Chemical Industries V. Mysore Chipboards Ltd. [1998] 91 Comp. Cas. 646 (Kar.)

Purpose of filing a recovery suit and a winding up petition are separate and distinct, therefore, even when a civil suit for recovery of a debt is filed there is no bar for the creditors to file a petition in the Company Court for winding up of defaulting company. Rishi Pal Gupta V. S J Knitting and Finishing Mills Pvt. Ltd. [1998] 31 CLA 387 (Delhi) /MMTC Ltd. V. Indo-French Bio-Tech Enterprises Ltd. [1999] 35 CLA 292 (Company Law Board-N.Delhi) 

Where a company commits default is payment of its lawful debts and nobody comes forward to oppose a winding up petition against the company, the company is liable to be wound up. Mallok Chand Agroils Ltd. V. Himanshu Proteins Ltd. [1998] 16 SCL 363 (P&H)

Unpaid salary is also a debt within the meaning of section 433 and 434. Capt. B S Demagry V. VIF Airways Ltd. [1998] 16 SCL 349 (AP)

Once a company has been declared by BIFR under SICA, winding up petition cannot be filed against the company without the prior consent  of BIFR. Sanjay Forging and Steel Industries V. Bombay Forgings Pvt. Ltd. [1998] 1 Comp LJ 481 (Bom.)

If a company which has already been declared sick by the BIFR under SICA, and it incrrs fresh debts after framing of the rehabilitation package by the BIFR,  prior approval of the BIFR will not be required for filing of winding up petition against the company for such new debts. Pranami Press V. Vinedale Distilleries Ltd. [1998]  94 Comp. Cas. 926 (AP)

Under section 20 of the SICA, recommendations of  BIFR are normally to be accepted by the Court as it is a specilised body, the shall be wound up in accordance with the provisions of the Companies Act. Bansal Trading Co. V. Chattar Industries Ltd. [1998] 94 Comp. Cas. 438 (P&H). But Court is not bound by the recommendation of BIFR, it shall apply its own judgement. Ramaraju V. Union of India [1997] (SC).

Where the petitioner has alternative remedy of approaching Company Law Board under section 397/398 or under section 235 for causing investigation by the Central Government, petition under section 433(f) is not maintainable. V V Projects & Investments  Pvt. Ltd. V. 21st Century Constructions (P.) Ltd. [1998] 29 CLA 249 (AP)

Petition filed by the shareholders for winding up of a company on the ground that he was induced to purchase shares of the company by false representation in its prospectus should be dismissed, as effective remedies are available under section 62 and 63 of the Act for the purpose. Prashant Khusalchand Shah V. Rinku Polychem Ltd. [1998] 31 CLA 406 (Bom.)

Where company had stopped its business since 1985, it had no assets and its liabilities  were far in excess of its assets, and workers remained unpaid, the company may be ordered to be wound up. Meera Alva V. Combined Power & Energy Systems (P.) Ltd. [1998] 94 Comp. Cas. 784 (Kar.)

Mismanagement of affairs of company is not a ground for passing an order of winding up under section 433 and if there is any mismanagement, shareholders can have recourse to provisions of section 397 and 398 and other provisions but cannot file a petition under section 433. Kiritbahi R Patel V. Lavina Construction & Finance Ltd. [1999] 20 SCL 158 (Guj.)

The test of inability of the company to  pay debts under section 433(1)(e) is not whether the company, if all its assets are converted into cash, will be able to discharge its debts, but whether in commercial sense the existing liabilites can be paid by it while it continued to carry on as a company. Ranbaxy Laboratories Ltd. V. MS Shoes East (I) Ltd. [1997] 26 CLA 202 (Delhi)

Where a bon-fide dispute existed with regard to the performance of agreement which had been executed between the parties, no winding up petition was maintainable on the ground that the company was unable to pay its debts. Khalsa Pulp and Paper Industries Pvt. Ltd. V. Cellulosix Ltd. [1997] 89 Comp. Cas. 144 (P&H)

Failure by guarantor company to pay debts of principal debtor would give rise to presumption of inability to pay debts against the guarantor company. Deva Sugars Ltd. V. Sicom Ltd. [1997] 89 Comp. Cas. 504 (Mad.)

In an order to obtain an order for winding up of the company, the contributory seeking exercise of the discretionary power of the Court under section 433(f) has to establish the circumstances justifying the winding up of the company and has further to show that no alternative remedy is available to him. Kiritbahi R Patel V. Lavina Construction & Finance Ltd. [1999] 20 SCL 158 (Guj.)

Where the so called grievance of the petitioner was that they were removed from the management, power under section 433(f) could not be exercised since an alternative remedy is available under section 402. Kapil N Mehta V. Shree Laxmi Motors Ltd. [1999] 19 SCL 420 (Guj.)

Where business of the company had come to a stand still and operations of the company had not been carried on for more than a year, ground could be said to exist for a winding up order. Karnataka Rubbers Ltd. V. Karnataka State Financial Corporation [1999] 33 CLA 472 (Kar.)

A past creditor is not entitled to file a winding up petition against the company on the ground that the company is unable to pay its debts  or it is just and equitable to wind up the company. Vijayalakshmi Art Productions V. Vijaya Productions (P.) Ltd. [1997] 88 Comp. Cas. 353 (Mad.)

Section 433(f) does not prescribe  the  definite  condition  but  leaves  the  matter  to discretion of Court. Nagavarapu Krishna Prasad V. Andhra Bank Ltd.  [1983]  53 Comp. Cas. 73 (AP) 

Mere existence of factions  amongst shareholders,  bickering as between one group and another  group of members, vague allegations against the quality of management by the person in charge of the company, and mere exclusion from  the management  cannot by themselves be a ground for winding up of  a company.  However,  where  there  is  proved  misutilisation   of company’s  funds,  oppression  of minority  shareholders  by  the management,   indulgence  in  subversive  activities  so  as   to jeopardise  the substratum of the company etc. are the  instances when  the  Courts  exercise their jurisdiction  under  ‘Just  and Equitable’  clause  to  wind up the  company.  S.S.  Rajkumar  V.  Perfect Castings (P.) Ltd. [1968] 38 Comp. Cas. 187 (Mad.)

When  a petition is made for winding up of the company  on  ‘Just and  Equitable’ ground, the Court may refuse to make  winding  up order  if  it  is  of the opinion  that  some  other  remedy  is available   to   the  petitioners  and  that  they   are   acting unreasonably  by  seeking winding up of the  company  instead  of pursuing the other remedy. Malabar Industrial Co. Ltd. V. A. John Anthrapper  [1985]  57  Comp.  Cas.  717  (Ker.)/  Charles  Forte Investments  Ltd.  V.  Amanda [1963] 2 AII ER  940  (CA)/Jose  J.  Kadavil  V. Malabar Industrial Co. Ltd. [1986] 59 Comp. Cas.  969 (Ker.)/Atul  Drug  House  Ltd., In re [1971] 41  Comp.  Cas.  352 (Guj.).  

Winding up petition shall be resorted to as last remedy  when other remedies are not enough to protect the general interest  of the  company. Therefore, the petitioner must show that it is just  and equitable   not only to the petitioner but also for  the  company and  its shareholders to wind up the company. Hind  Overseas  (P.) Ltd.  V. Raghunath Prasad Jhunjhunwalla [1976] 46 Comp. Cas..  91 (SC)

A petition made with ulterior motive is  liable to be  dismissed.  Srimati  Abnash Kaur V. Lord Krishna Sugar Mills Ltd.  [1974]  44 Comp. Cas. 390 (Delhi). 

To bring the company within the ‘Just and Equitable’  clause  it must be shown that the substratum  of  the company has gone or that a deadlock has arisen in the sense  that it  is not possible for the company to carry out the objects  for which  it was formed. Janbazar Manna Estate Ltd., In re [1931]  1 Comp. Cas. 243 (Cal.).

The ‘just and equitable’ clause does not authorise any interested party to come before Court and ask for winding up of the  company just because some transactions of te company are objectionable or even  illegal. Aluminium  Corpn. of India Ltd.  V.  Lakshmi  Ratan Cotton  Mills Co. Ltd. [1969] 39 Comp. Cas. 23 (All). 

Deadlock/ incorporated or quasi-partnership

If the shareholding is more or less equal and there is a deadlock in  the company on account of lack of probity in  the  management and  efficient continuance of the company  and there is no  hope or possibility of smooth and efficient continuance of the company as a commercial concern, there may arise a case for winding up of the company on just and equitable grounds. Hind Overseas (P.) Ltd.  V. Raghunath Prasad Jhunjhunwalla [1976] 46 Comp. Cas. 91 (SC)
A  winding  up  order may be under this clause  where  there  are serious  disputed  between  the petitioner  and  the  respondent.  Ramesh  Premchand Shah V. Engineers Enterprises (P.) Ltd.  [1977] 47 Comp. Cas. 294 (Bom.)

A   company  may  wound  up  on  principles  of  dissolution   of partnership only  in cases domestic or family companies where shareholding  is equally divided and deadlock cannot be  resolved under  articles. Shrimati Abnash Kaur V. Lord Krishna Sugar  Mills Ltd. [1974] 44 Comp. Cas. 390 (Delhi). In other cases, where  the shareholding  is disproportionate, question of deadlock  does  not arise  and  thus  principle of dissolution  because  of  deadlock cannot   be   applied. Chennabasappa  Kothambari   V.   Multiplast Industries (Karnataka) (P.) Ltd. [1985] 57 Comp. Cas. 541 (Kar.)/ Hind Overseas  (P.) Ltd. V. Raghunath PRasad Jhunjhunwalla [1976] 46  Comp. Cas. 91 (SC)/Lakshmi Film Laboratories  & Studios  (P.) Ltd.,  In  re  [1984] 56 Comp. Cas. 110 (Guj.)/  Shrimati  Abnash Kaur  v. Lord Krishna Sugar Mills Ltd. [1974] 44 Comp.  Cas.  390 (Delhi). The partnership principle must be invoked when there  is no  other  remedy  left including an  application  under  section 397/398.  Atul  Drug House Ltd., In re [1971] 41 Comp.  Cas.  352 (Guj.)

Difference of opinion between two sets of shareholders which  can be  resolved  by  determination of view of  majority  at  a  duly convened   general  meeting  is  not  a  case  of   deadlock   in management. C.P.Gnansambandam V. Tamilnadu Transports (coimbtore) (P.) Ltd. [1971] 41 Comp. Cas. 26 (Mad.)

Principle of quasi-partnership does not apply when there  is a dispute between  two groups of shareholders and there is no  deadlock  in the  Board of Directors. Akola Electric Supply Co. (P.) Ltd.,  In re [1962] 32 Comp. Cas. 215 (Bom.)

Where  there is lack of probity in majority group  and  financial affairs  of the company have reached their lowest point,  company is  liable  to be wound up. Virendra Singh  Bhandari  V.  Nandlal Bhandari & Sons Ltd. [1982] 52 Comp. Cas. 36 (MP)
For invoking clause (f) it is not a condition precedent to  prove that  the  conduct of the respondents have been unjust  nor  that there is oppression by majority. The petition may be based entirely on  the  ground of bad faith. Eastern Linkers (P.) Ltd.  V.  Dena Nath Sodhi [1984] 55 Comp. Cas. 462 (Delhi). Where a  partnership is  converted  into  company and  one  partner  acts  dishonestly against the other partner, the Court may order winding up of  the company  on just and equitable ground as it would  be  impossible for  the company to carry on its business fairly and honestly  in future. Great Indian Motor Works Ltd. V. Chandi Das Nundy  [1953] 23 Comp. Cas. 287 (Cal.)
Unjustified exclusion of director from participating in company’s affairs  in a quasi partnership would justify winding  up  order.  Lundie Bros. Ltd., In re [1965] 35 Comp. Cas. 827 (Ch.D). 

Even if a director is removed in a quasi-partnership company, in exercise of  shareholders’ rights under articles of association  but  this power  was  abused  in bad faith, a winding  up  order  could  be made. Westbourne  Galleries Ltd., In re [1971] 41 Comp.  Cas.  754 (Ch.D)

LOSS OF SUBSTRATUM

The substratum of the company is deemed to have gone when (a)  the subject  matter  of the company is gone, or (b)  the  object  for which it was incorporated has substantially failed, or   (c) it  is impossible  to carry on business of the company except at a  loss i.e. that there is no reasonable hope that the object of  trading at  a profit can be attained, or (d) the existing  and  probable assets are insufficient to meet the existing liabilities. Virendra Singh  Bhandari V. Nandlal Bhandari & Sons Ltd. [1982]  52  Comp.  Cas. 36 (MP)/ Cine Industries & Recording Co. Ltd., In re  [1942] 12  Comp.  Cas.  215  (Bom.)/ D.Davis &  Co.  Ltd.  V.  Brunswick (Australia) Ltd. AIR 1936 PC 114

In determining the question of loss of substratum of the company, the object of the company and the intention of company in  regard to commencing other permissible business activities shall also be looked into. Narasaraopet Electric Corpn. Ltd. v. A.  Ramchandran [1983] 53 Comp.Cas. 100[AP]

Where company is carrying on one of the various objects for which it  was incorporated and its assets were also sufficient, it  was that the substratum of the had not lost. Seth Mohen Lal v.  Grain Chambers  Ltd. [1983] 38 Comp. Cas. 543 [SC]

Where the business of the company has been stopped temporarily, it cannot  be  held  to  be  a  case  of  loss  of   substratum. C.P.  Ganasambandam  v.  Tamilnadu  Transports  [Coimbatore]  [P]  Ltd. [1971] 41 Comp. Cas. 26 [Mad.]
Where  the  business  of  the  company  is  taken  over  by   the Government, the company cannot be wound up. Eastern Telegraph Co. Ltd., In re [1948] 18 Comp. Cas.. 46 (Ch.D). Winding up cannot be resorted  on  the assumption that the compensation  money  to  be received  will not be sufficient for the company to start  a  new business.  Akola  Electric Supply Co. [P.]Ltd. In  re  [1962]  32 Comp. Cas. 215 [Bom.]. Further, as long as there are other object under  the Object Clause of the memorandum of the  company  which could  be  achieved  by the  company,  compulsory   take  over  of  business   of  the company by the Government does not  amount  to loss  of  substratum.  Narasaraopet Electric Corpn.  Ltd.  v.  A.  Ramachandran [1983]53 Comp. Cas. 100 [AP].

Where the company  has not  carried on any business other than banking  since  inception which has been taken over by the government, it is a case of loss of  substratum  of  the company even if  the  memorandum  of  the company authorises it carry on several other business activities.  Nagavarapu Krishna Prasad V. Andhra Bank Limited [1983] 53  Comp. Cas. 73 (AP). 
Even where some of the company’s undertakings are sold, it cannot be  said that its substratum has disappeared as long as there  is some other business which it can carry on within the object clause of  its memorandum. Pothen v. Hindustan Trading Corpn.  [P]  Ltd.  [1967]  37 Comp. Cas. 266 [Ker.]/ Malabar Industrial Co. Ltd.  v. A.  John  Anthrapper [1985] 57 Comp. Cas.  717[Ker.]/  George  v. Athimattam Rubber Co. Ltd. [1965] 35 Comp. Cas. 17 [Ker.]/Jose J.  Kadavil  v.  Malabar Industrial Co. Ltd. [1986]59  Comp.  Cas.969 [Ker.]  

Trading losses does not amount to loss of substratum unless there is  no prospect of company’s operations becoming profitable in future. Madhusudan Gordhandas  & Co. v. Madhu Woolen Industries [P] Ltd.  [1972]  42 Comp. Cas. 125 [SC]

Where  profits  of  the company are  not  sufficient  to  declare dividend to the ordinary shareholder, it cannot be said that  the substratum  of  the  company is lost. Mohan  Dhanjibhai  Mehta  v.  Chunilal  B.Mehta  [1962]32  Comp.  Cas.  970[Guj.]/Saw  Mills  & Industries  Ltd..  In re [1963] 33 Comp. Cas. 817  (Ker.)/  Ripon Press & Sugar Mills Co. Ltd. V. Gopal Chetty [1932] 2 Comp.  Cas.  70 (PC)

As  long  as  assets of the company are sufficient  to  meet  its liabilities,  the  creditor  of the company  cannot  maintain  a petition  on the ground of loss of substratum even if recovery  of debts has become impossible for the company due to  circumstances beyond  its control. Bukhtiarpur Bihar Light Railway Co. Ltd.  C.  Union of India [1954] 24 Comp. Cas. 507 (Cal.)

On  failure of main object of the company the company has  to  be wound up even if shareholders approve some other business  unless other   business  falls  within  the  ambit  of   memorandum   of association.  A consensus of the shareholders or  creditors  will not   override   the  provisions  of  law   and   the   Companies Act. Kumarapuram Gopal Krishnan Anantha Krishnan V.  Burdwan-Cutwa Railway Co. Ltd. [1978] 48 Comp. Cas. 611 (Cal.)

If  company  fails  to attain the main object  for  which  it  is promoted  the  management  of the company cannot  be  allowed  to speculate one by one through the endless objects as mentioned  in its  memorandum. The substratum is deemed to have gone  when  the main  object becomes impracticable. Kaithal Cotton & Genral  Mills Co. Ltd. In re [1961] 31 Comp. Cas. 461 (Punj.)

The  company promoted for manufacture and sale of passenger  cars was  not  authorised  to  carry  on  its  proposed  manufacturing activities. It incurred heavy losses. The business of the company had  collapsed  completely.  It was held to be  a  fit  case  for ordering  winding  up  under  just  and  equitable   clause. Delhi Automobiles  (P.) Ltd. V. MAruti Ltd. [1978]  48 Comp.  Cas.  676 (P&H)

In  case of loss of substratum the company may be ordered  to  be wound  up  even  on  a  petition of  a  single  creditor  of  the company. Printersall (P.) Ltd., In re [1981] 51 Comp. Cas.5 (Kar.)

The  company was being managed by majority shareholders and  most of  the funds of the company were given to other companies  managed  by majority shareholder group at negligible return. The Court held that the continued existence of such a  company would give benefit to  the majority   shareholders   against   the   interest   of   minority shareholders and, it was considered, just and equitable, to order winding up of the company. Lawang Tshang V. Goenka Commercial Bank Ltd. [1961] 31 Comp. Cas. 45 (Cal.)

Abandonment of the main or dominant object may be treated as  one of  the circumstances leading up to the commercial  impossibility of  the venture but it is not sufficient to support a winding  up petition  on  the ground that the substratum of  the  company  is gone. Mohanlal  Dhanjibhai Mehta V. Chunnilal B. Mehta  [1962]  32 Comp. Cas. 970 (Guj.)

It  was not considered just and equitable to order winding up  of the company due to persistent business losses in past, especially when  majority  of  shareholders and creditors  want  company  to continue. V.V. Krishna Iyer Sons V. New Era Mfg. Co. Ltd.  [1965] 35  Comp.  Cas.  410 (Ker.)/Saw Mills & Industries  Ltd.,  In  re [1963]  33 Comp. Cas. 817 (Ker.)/Smt. Mridula Bhaskar  V.  Ishwar Industries  Ltd.  [1985]  58  Comp.  Cas.  442  (Delhi)/Vanaspati Industries  Ltd.  V. Prabhu Dayal Hari Ram [1950] 20  Comp.  Cas.  311. (East Punj.)

If  there  is reasonable hope that the company would be  able  to carry  on  business with profit, it is not just and  equitable  to wind  up  the  company. Sudhiya Nath Bhaduri  V.  Bihar  NAtional Insurance  Co.  Ltd.  [1942]  12 Comp. Cas.  66  (Pat.).  On  the contrary  if  there is no expectation that the company  would  be able  to  realise of trading at profit, the company  was  ordered to be  wound up.  State of Andhra PRadesh V.  Hyderabad  Vegetable Products  Co. Ltd. [1962] 32 Comp. Cas. 64 (AP). Where  the  main business  of the company is nationalised and it cannot  carry  on any other business activity, the company was held liable to  be wound up. Registrar of Companies V. Chauhan Bros. Industries (P.) Ltd. [1973] 43 Comp. Cas. 525 (Pat.)

While the provisions of the Act provide relief for mismanagement and minority oppression, winding up  under  section  433(f) cannot  be sought. Loknath Gupta V. Credits (P.) Ltd.  [1968]  38 Comp.  Cas. 599 (Cal.)/S.R. Subramaniam V. Drivers  &  Conductors Bus  Service (P.) Ltd. [1978] 48 Comp. Cas. 672  (Mad)/George  V.  Athimattam Rubber Co. Ltd. [1965] 35 Comp. Cas. 17 (Ker.)

In the case of Orissa Trunks & Enamel Works Ltd., In re [1973] 43 Comp. Cas. 503 (Ori.) affairs of the company were mismanaged  and the  business  was  closed for a long time without  any  hope  of restarting  the business due to lack of financial  resources  the company was ordered to be wound up.

The  fact that the petitioner is being out-voted by the  majority in the internal management of the company, ought not to  regarded a  sufficient  ground to wind up the company under the  just  and equitable clause. Fateh Chand V. Hindson (Patiala) Ltd. [1957] 27 Comp.  Cas. 340 (Pepsu). Controlling of a large number of  shares in a company by a single shareholder is no reason for winding  up of the company. Saw Mills & Industries Ltd., In re [1963] 33 Comp.  Cas.  817 (Ker.) Similarly, an attempt to get majority by  lawful means does not justify winding up of the company. Maharani Lalita Rajya  Lakshmi  V. Indian Motor Co. (Hazaribagh) Ltd.  [1962]  32 Comp.  Cas. 207 (Cal.). Winding up cannot be sought  against  the ultra vires acts of directors. Saw Mills & Industries Ltd., In re [1963] 33 Comp. Cas. 817 (Ker.)

Other  cases where  there  exists  ground  for  winding up

A  company  engaged in public deception must be  wound  up.  Ajai Johari  V. Shingal Land & Finance (P.) Ltd. [1985] 58 Comp.  Cas.  350 (Delhi)

In  the event of complete deadlock in the management and loss  of confidence  by majority of directors in the managing director  of the company, it was considered just and equitable in the  general interest  of the  company and of the creditors of the company  to wind  it up. Deccan Farms & Distilleries Ltd. V. Velabai  Laxmidas Bhanji [1979] 49 Comp. Cas. 321 (Bom.)
Where  the  financial  position of the company  is  bad  and  its licence  has  been  cancelled and it fails  to  comply  with  the statutory  requirement,  the company is liable to  be  wound  up.  Industrial  Development  Corpn of Orissa Ltd. V.  Hira  Steels  & Alloys Ltd. [1982] 52 Comp. Cas. 377 (Ori.)

Cases where exist no ground for winding up

Refusal  to  transfer of shares by the company is no  ground  for winding  up  of the company. Cuthbert Cooper & Sons  Ltd.,  in  re [1938] 8 Comp. Cas.131 (Ch.D)

Where alternative remedies are available against the company,  it cannot  be ordered to be wound up. Aluminium Corpn. of India  Ltd.  V. Lakshmi Rattan Cotton Mills Co. Ltd. [1970] 40 Comp. Cas.  259 (All.)

Removal  from the Board within the provisions of the Articles  of Association  of  the  company cannot be a  ground  for  company’s winding  up.  Smt K. Kempamma V. Peeceeyes Industries  (P.)  Ltd.  [1983] 54 Comp. Cas. 368 (Kar.)

Power of the Court to grant relief to the directors and officers -  Section 633

Term 'any proceeding' appearing under section 633 does not extend to a proceeding under any other law other than the companies Act, 1956. The language used under the section clearly indicates that the section is meant only for provisions of the Act because a notice of hearing is to be given to the ROC also. Rabindar Chamaria V. Registrar of Companies [1991](SC)

Under section 633, the Court is empowered to grant even anticipatory relief. Sri Krishna Prasad V. ROC [1978] 48 Comp. Cas. 397 (Delhi)
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