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3. ‘A’ manufactures “Pulsator”. It received item “Bush” from M/s. Electrolux Voltas Limited. While

determining assessable value of the product “Pulsator”, ‘A’ did not include value of “Bush”.

 A show-cause notice is issued to ‘A’ by the Assistant Commissioner of Excise demanding duty of

Rs.75,000 and equivalent amount of penalty under section 11AC of the Central Excise Act, 1944.

The Tribunal confirmed the demand. However, it reduced the penalty to Rs.10,000 on the ground

that what is laid down in section 11AC is only the maximum amount of penalty and not the minimum.

Do you think the CESTAT is right in reducing the amount of penalty leviable under section 11AC

of the Central Excise Act, 1944 without reducing the duty amount? Discuss.

ANS. The facts of the case are similar to the case of CCEx. v. Illpea Paramount Pvt. Ltd. 2006 (204)

ELT 22 (P & H).
 In this case, the High Court observed that 
section 11AC leaves no room for discretion in the quantum of penalty to be imposed. Section 11AC inter alia provides that where any duty of excise has not been levied or paid or has been short-levied or short-paid or

erroneously refunded by reasons of fraud, collusion or any wilful mis-statement or suppression of

facts, or contravention of any of the provisions of this Act or of the rules made thereunder with

intent to evade payment of duty, the person who is liable to pay duty as determined under subsection

(2) of section 11A, shall also be liable to pay a penalty equal to the duty so determined.
The High Court observed that if the situation demanded penalty, the same had to be equal to the

amount of duty. The High Court categorically stated that penalty was not to be levied

mechanically. The statute itself laid down that penalty was to be levied only where duty was

short-levied or short-paid or erroneously refunded by reason of “fraud, collusion or any wilful

misstatement or suppression of facts, or contravention of any of the provisions of this Act or of the

rules.”
 The High Court explained that the element of mens rea has been statutorily insisted upon.

Therefore, the High Court held that once mens rea has been established, the quantum is not left

to the discretion of the authority.
Thus, CESTAT is not right in reducing the amount of penalty.
5. The Commissioner (Appeals) or the Appellate Tribunal may dispense with the pre-deposit

demanded under section 35F of the Central Excise Act, 1944 if such deposit would cause undue

hardship to the assessee. Discuss with respect to recent decided case laws.
ANS. Section 35F of the Central Excise Act provides that person desirous of appealing against an order

shall, pending the appeal, deposit the duty demanded or penalty levied. However, the appellate

authority is empowered to grant stay/waiver of such pre-deposit if it is of the opinion that the

deposit of duty or penalty will cause undue hardship to such person.

The Supreme Court in the case of Benara Valves Ltd. v. CCEx. 2006 (204) ELT 513 (SC) has

observed that prima facie case alone is not enough for passing an interim order granting

stay/waiver of pre-deposit. However, if the sustainability of the demand itself is in doubt, stay

could be granted. 
The Supreme Court stated that the petition for stay should not be disposed of in routine manner without thinking of the consequences flowing from the order requiring deposit of full or part of demand. 
The Apex Court elaborated that there could be no rule of universal application in such matters and order should be passed keeping in view the factual scenario involved.

The Supreme Court explained that merely because it has indicated some principles to grant

stay/waiver of pre-deposit through its decisions in various case laws, orders which are not

sustainable on grounds of fairness, legality and public interest cannot be passed.
 Where denial of interim relief may lead to public mischief, grave irreparable private injury or shake citizen’s faith

in the impartiality of public administration, interim relief can be given.
Further, the Apex Court stated that mere assertion of the undue hardship is not sufficient; it has to

be established by the applicant for obtaining stay of pre-deposit. Undue hardship is related to

economic hardship. 
The Supreme Court explained that word undue adds something more than just hardship. It means an excessive hardship or a hardship greater than the circumstances warrant.
12. A product is liable to 16% basic excise duty. However, a notification has granted exemption to

the said product whereby the rate of basic excise duty has been reduced from 16% to 8%.

Further, a special excise duty @ 5% is also leviable on such product by virtue of a Finance Act.

This product has been imported by ‘Y’ from Brazil. Basic customs duty is leviable @ 8%.

You have to determine the rate of additional duty of customs (CVD) leviable, if any, on such product.

(in determining rate of CVD…..Shall we consider => Only EXCISE duty, or => ED & all other special duty of excise under Finance Act)

ANS. Section 3(1) of the Customs Tariff Act, 1975 provides that any article which is imported into India

shall, in addition, be liable to a duty equal to the excise duty for the time being leviable on a like

article if produced or manufactured in India. This duty shall be called as additional duty (CVD). If

such excise duty on a like article is leviable at any percentage of its value, the additional duty to

which the imported article shall be so liable shall be calculated at that percentage of the value of

the imported article.

Since, the CVD should be equal to the excise duty for the time being leviable on a like article if

produced or manufactured in India, therefore, the rate of CVD will be 8% basic excise duty

(effective rate after exemption) and 5% special excise duty.

Special excise duty levied by the Finance Act would also be considered for computing the rate of

CVD as the Supreme Court in the case of J.K. Synthetics Ltd. v. Union of India 2006 (204) ELT

369 (Del.) has held that the purpose of levying CVD would be defeated if the rate had to be

restricted to basic excise duty when the local manufacturers have to compulsorily pay the special

excise duty as well. If special excise duty is not considered while levying CVD, the CVD so levied

would not counterbalance the excise duty payable by the local manufacturers on a like product in

order to ensure a level playing field.

The Supreme Court elaborated that the expression “excise duty for the time being leviable” is not

qualified by any word which limits the excise duty to be payable only under the Central Excise

Act, 1944. In other words, it can also include a special duty of excise payable in terms of the

Finance Act.
13. ‘X’ imported capital goods during the period April-May 2005 under the Project Import scheme and

deposited Rs.50,00,000 as security deposit. 
The goods were cleared after provisional assessment. However, as per the final assessment order dated 13.08.2005, the duty worked outto be only Rs.10,00,000. Accordingly, ‘X’ became entitled to refund and a refund order of Rs.40,00,000 was issued on 31.01.2006. The cheque of the said amount was issued to ‘X’ on

06.02.2006. As regards, the amount of Rs.10,00,000 retained by the department, a challan was

prepared on 09.02.2006, but the said amount was actually credited to the Government Treasury

only on 12.02.2006.

Subsequently, on 09.08.2006, a show cause notice was issued to ‘X’ on the ground that the audit

party has observed that the capital goods imported by ‘X’ were not the capital goods eligible for

Project Import Scheme.

‘X’ contends that the show cause notice is time barred as the limitation period of 6 months under

section 28 of the Customs Act commenced from 07.02.2006 i.e., after the cheque was issued and

there was nothing further to be adjusted.
 However, the Customs Department claims that the relevant date of adjustment of duty for the purpose of computing the limitation period under section 28 of the Customs Act would be the date on which the duty amount of Rs.10,00,000 was actually credited to the Government Treasury. Therefore, period of 6 months would commence from 13.02.2006.

Give your views on the situation with the help of a decided case law, if any.
(Relevant date of Adjustment of Duty, in case of Provisional Assessment)

ANS. Section 28(3)(b) inter alia provides that the relevant date for issuing show cause notice in a case where duty is provisionally assessed u/s18 is the date of adjustment of duty after the final assessment thereof. 
The facts of the given case are similar to the case of Gujarat Alkalies & Chemicals Ltd. v. CCus. (Import) 2006 (204) ELT 237 (Bom.) wherein the High Court has observed that as per section 18(2)(a) of the Customs Act, 1962, the excess or shortfall in duty is determined only after the finally assessed duty is adjusted from the provisionally paid duty. It is only after such adjustment, the obligation to make good the deficiency or entitlement for refund arises.
The High Court explained that issuing the refund cheque and crediting the duty amount equivalent to the duty finally assessed into the Government Treasury are the two steps to be taken after the adjustment of duty.
 It was held by the High Court that the relevant date of adjustment of duty would be the date on which the refund cheque is issued or the date on which the amount is credited into the Government Treasury, whichever is earlier. 
Thus, where the proper officer in implementation of the refund order issues the refund cheque first and then credits the duty amount into the Government Treasury, then, the relevant date of adjustment of duty would be the

date on which the refund cheque is issued. Similarly, if the amount of duty is credited into the Government Treasury first and thereafter the refund cheque is issued, then, the relevant date of adjustment of duty would be the date on which the amount is credited into the Government Treasury.

Therefore, in the given case since the refund cheque is issued before (06.02.2006) the duty

amount is credited into the Government treasury (12.02.2006), the date of issue of refund cheque

i.e. 06.02.2006 would be the relevant date of adjustment of duty thus making the show cause

notice time barred.
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