RECENT CASE LAWS IN INDIRECT TAXES FOR NOV 2010

EXCISE LAWS  Basic Concept

1.SONY MUSIC ENTERTAINMENT (I) PVT. LTD.- 2010- BOM.

 Facts- 

**The appellant imported recorded audio and video discs packed in boxes of 50. After receipt of the material in its factory, it packed each individual disc in transparent plastic cases known as jewel boxes; an inlay card containing the details of the content of the compact disc was also placed in the jewel box. 

**The whole was then shrink wrapped. The appellant thereupon sold such packed compact discs in wholesale. 

Issue- Whether the activity of packing imported Compact discs in a jewel box along with inlay card would amount to manufacture under Section 2(f) of the Central Excise Act, 1944? Decision -Held that- 

The Tribunal has rightly concluded that the activities carried out by the respondent does not amount to manufacture since the compact disc were complete and finished when imported by the assessee. 
They were imported in finished and completed form. 

They could be played by any person in order to listen to the sound and view the images that they contained. They were imported in finished and completed form. 


2.Bata India Ltd.-2010-S.C. 
Facts of the case- 

The Assessee is a well known manufacturer of foot wear. For the manufacture of foot wear, various raw materials are purchased by the assessee from the market and / or from their respective manufacturers such as fabrics, rubbers, chemicals, solvents etc. 

During the process of manufacturing of foot wear various chemicals / rubbers / solvents etc., are mixed together and a thin layer of such mixed materials is sandwiched in between two sheets of textile fabric, in running length, through a three bowl calendering machine. 

The product is later cut and stitched according to the assessee's requirements and in-process materials are used as shoeuppers in the foot wear. 

Such fabrics are also at times sent to job workers for stitching purposes only and the fabric sandwiched with the mixed materials are inputs of the intermediate stage during the course of manufacture of footwear. 

Vulcanisation of the foot wear takes place only after completing the entire process and then it would be a finished product as a footwear, made available in the market and acquires commercial identity and turns out to be a commercially known product. 

The Collector of Central Excise (in short the Collector) noticed that during the manufacture of foot wear the assessee manufactures an excisable product called double textured fabric which is further used as upper material in the manufacture of foot wear and this double textured fabric is nothing but rubberized, water proof fabric with a thin layer of rubber sandwiched between two sheets of cotton fabric in running length. As a result of that process a double textured fabric emerges as a distinct product with specific properties and character other than that of original fabric used as input which is known in commercial trade parlance as double textured fabric which is used in considerable quantities for making raincoats, holdalls, hand bags etc. 

The Collector therefore, came to the conclusion that this double textured fabrics are marketable products fulfilling the requirement of the definition of excisable goods as per Section2(d) of the Central Excise 1944 (in short the Act) attracting the levy of central excise duty under the Act. Issue- whether unvulcanised sandwiched fabric assembly produced in the Assessee‘s factory and captively consumed can be termed as ―goods (movable + marketable) and can be classified as ―rubberized cotton fabrics

 Decision -Held that – 

No evidence has been produced by the Revenue to show the product unvulcanised sandwiched fabric as such is capable of being marketed, without further processing. 

The question is not whether there is an hypothetical possibility of a purchase and sale of the commodity but whether there is sufficient proof that the product is commercially known. 

The mere fact that the product in question was entrusted outside for some job work such as stitching is not an indication to show that the product is commercially distinct or marketable product. 

Without proof of marketability the intermediate product would not be goods much less excisable goods. Such a product is excisable only if it is a complete product having commercial identity capable of being sold to a consumer which has to be established by the Revenue. – 

The mere theoretical possibility of the product being sold is not sufficient but there should be commercial capability of being sold – decided in favor of assessee 

3.Solid & Correct Engineering Works & Ors. - 2010- S.C.
 Issue- Whether setting up of an Asphalt Drum Mix Plant by using duty paid components tantamounts to manufacture of excisable goods within the meaning of Section 2(d) of the Central Excise Act, 1944? Decision-held that – 

In the instant case all that has been said by the assessee is that the machine is fixed by nuts and bolts to a foundation not because the intention was to permanently attach it to the earth but because a foundation was necessary to provide a wobble free operation to the machine. 

An attachment of this kind without the necessary intent of making the same permanent cannot, in our opinion, constitute permanent fixing, embedding or attachment in the sense that would make the machine a part and parcel of the earth permanently. 

In that view of the matter we see no difficulty in holding that the plants in question were not immovable property so as to be immune from the levy of excise duty. – the activity is amount to manufacture. 

Cenvat Credit Rules,2004

4.COCA COLA INDIA PVT. LTD- Tri 

Facts 
The appellant is engaged in manufacture of concentrates of non alcoholic beverages base. The same are being cleared by them on payment of duty to various bottlers for manufacture of aerated waters/beverages. 

The appellant is undertaking advertisement for aerated water for manufacture ex-bottlers, which according to them enhance the sale of the aerated water and in turn enhance the sale of concentrates while paying duty on the concentrates. 

It is their say, that the price at which the duty is paid includes expenses incurred by them in advertisement for aerated water. They took credit of service tax paid on advertisement charges as input service used in or in relation to manufacture of concentrates. 

However, the same was denied by the Commissioner on ground that the advertisement is on account of final product i.e. aerated waters and not in respect of their concentrates and since the 

appellant is manufacturing and removing concentrates, for which no advertisement is undertaken, they are not entitled to take credit of the service tax paid on the advertisement. 

Scope of input service: 
The definition of input service is ‗means and includes‘ definition. The inclusive part tends to include all those categories within the ambit of input service, which may or may not have fallen within the means clause. Both‘means‘ and ‘includes‘ parts are independent of each other. 

The expression ―activities relating to business is very wide in scope, where : the word ‘business will not only cover manufacturing but also those aspects that relate to functioning of business: the word ‘relating‘ would comprise of both direct and indirect relation: 

and the word ‘activities‘ covers all activities whether main / essential or not. The expression ―such as appearing thereafter is illustrative and activities other than those mentioned are also covered. 

conclusion 
Service tax paid on advertisement service is eligible as CENVAT credit even if the advertisement was of the cold drinks manufactured out of concentrated manufactured and supplied by the assessee


5.Suntech glasses pvt ltd-H.C.-2010 Facts and issue : 
The assessee purchased inputs from the manufacturer thereof. 

The assessee did not pay fill duty stated in the invoice and a part of the excise duty was borne by the supplier. 

The assessee availed the credit of full excise duty stated in the invoice. 

The department denied the credit of excise duty borne by the supplier contending that only the excise duty borne by the assessee is eligible as CENVAT Credit. 

Decision - Assessee eligible for full credit, so long as full duty paid : 
Rule 3(1) of CENVAT Credit Rules, 2004 allows credit of various duties paid on inputs/capital goods received in the factory of manufacture. 

As per Rule 3(1) the only requirement for availment of CENVAT credit is that the duty must have been paid on inputs/capital goods; there is no requirement that the duty must have been borne by the assessee. 
Hence, even if a part of duty was borne by the supplier, the assessee was eligible to avail of whole of the credit of excise duty as stated in the invoice. 

6.BHUWALKA STEEL INDUSTRIES LTD.- (Tri. - LB) -2010 
Cenvat Credit-Shortage of input- 

Cenvat credit denied - the ground of difference between weight of inputs recorded in receipt in premises and weight recorded in relevant invoice. 

In the light of the various decisions held that- 

We note that some of the cited decisions extracted above have held that negligible percentage of difference on account of transit loss as a result of evaporation etc. should be ignored and full duty credit should be allowed. 

Some other decisions cited above have taken note of the difference that may arise on account of weighing on different scales at the despatch and receiving ends and it has been held therein that such differences can be ignored as per tolerance limits prescribed under the Standards of Weights and Measures Act, 1976 and credit allowed accordingly. 

Thus there is no hard and fast rule for dealing with different kinds of shortage. 

We answer the reference made to the larger Bench in the above terms and return the appeals to the concerned Division Bench for decision on merit. 
7.Bansal Alloys & Metals Ltd. [2010] (Tri. – Del.) Facts and issue: 
The assessee procured inputs and availed credit of service tax paid on inward transportation of such inputs, which is eligible as ―input service. 

Subsequently, the assessee removed those inputs ‘as such‘ and paid an amount equal to CENVAT credit availed on inputs removed as such as per Rule 3(5). 

The Department contended that since transportation service pertained to whole of the inputs (including inputs removed as such), hence, the credit of service tax pertaining to such transportation service was reversible to the extent it related to ‘inputs removed as such‘ 

Decision: 
Rule 3(1) allows credit of the duty paid on any input or capital goods and any input service. Rule 3(5) provides that the manufacturer shall pay an amount equal to the credit availed in respect of inputs or capital goods removed as such. 

Hence, rule 3(5) does not require payment of equal amount in respect of credit of input service. 

There is no provision for payment of credit on input service. So, reversal of Credit on input service in respect of Goods Transportation Agency service was not required Accordingly, the view of the Department was not tenable in law. 
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