EXCISE LAWS BASIC CONCEPT

Circular No. 910/30/2009- 16-12-2009 Transfer chemicals from tankers into small drums not manufacture: 
* In case dealers receive liquid chemicals in bulk in containers /tankers and offload the same at their premises of godown into drums of 200 liters for subsequent marketing to customers, 
* whether such process would be covered by „repacking from bulk packs to retail packs  to render the product marketable to consumer shall amount to „deemed manufacture 
In this case, 
* the dealers get chemicals not in „bulk packs  but in „tankers/containers. Chemicals brought in tankers can never be termed as brought in bulk packs. So the dealers are not repacking the goods from bulk packs to retail packs. 
* Accordingly, the activity of transferring the goods from tankers into smaller drums cannot be said to be covered by deemed manufacture. 
→ General rate of excise duty- 10% 

RULE 8 MANNER OF PAYMENT

Monthly payment facility

	Every assessee shall pay duty [NON SSI UNIT]
	On the goods removed from the factory or the warehouse during the month
	* By the 6th day of the following month, (if the duty is paid electronically through internet banking ) 
* By the 5th day of the following month. (in any other cases) Except in the case of goods removed during the month of March, the duty shall be paid by the 31st march

	Provided that an assessee availing value based exemption shall pay duty, 

Provided further that where an assessee is eligible to avail of the exemption under a notification based on the value of clearances in a financial year , shall pay duty[SSI UNIT]
	On the goods removed from the factory or the warehouse during the QUARTER 
	* By the 6th day of the month following that quarter,, (if the duty is paid electronically through internet banking ) 
* By the 5th day of the month following that quarter,(in any other cases) 
Except in case of goods removed during the last quarter, starting from the 1st day of January and ending on the 31st day of March, for which the duty shall be paid by the 31st day of March.


 Mandatory Electronic Payment 

 Provided further that an assessee, who has paid "total duty of Rs. 10 lakh or more including the amount of duty paid by utilization of CENVAT credit (PLA+ CCR) in the preceding financial year" 
 shall thereafter, deposit the duty electronically through internet banking. 
Note- Non compliance thereof would invite penal provisions, stipulated under Rule 27 of the Central Excise Rules, 2002

Rule 11-Goods to be Removed on Invoice. 

 The owner or working partner or the Managing Director or the Company Secretary or any person duly authorised for this purpose shall authenticate each foil of the invoice book, before being brought into use."
Rule 12 Filing Of Return.            EXCISE RETURN TO SCE:
	Every assessee shall file [NON SSI UNIT]
	A monthly Return [E.R -1] of – Production and removal of goods and other relevant particular
	Within 10 days after the close of the month to which the return relates.

	Provided that an assessee availing value based exemption shall file, Provided also that where an assessee is eligible to avail of the exemption under a notification based on the value of clearances in a financial year, he shall file [SSI UNIT]
	A quarterly return of [E.R.-3] of- Production and removal of goods and other relevant particular
	Within 10 days after the close of the quarter to which the return relates.

	Provided also that an assessee availing area-based exemption, shall submit to the CCE
	a Quarterly Return

 [Form: A], of 

production and removal of goods and 

other relevant particulars
	within 20 days


"Provided also that- 
 where an assessee (whether NON SSI or SSI) has paid total duty of Rs. 10 lakh or more including the amount of duty paid by utilization of CENVAT credit (PLA +CCR) in the preceding financial year, 
he shall file the monthly or quarterly return, as the case may be, electronically:" 
Note- Non compliance thereof would invite penal provisions, stipulated under Rule 27 of the Central Excise Rules, 2002. 
(2)Annual Financial Statement 
Every assessee shall submit, an Annual Financial Information Statement for the every financial year 

in the specified form[ER-4], by 30 day of November of the succeeding year. 

Exemption from filing Annual Financial Statement:- 
Any assessee who paid duty less than one crore [ from account current (PLA) +CCR] has been exempted from such statement 

Indian Ordnance Factories [Department of Defence Production, Ministry of Defence] have also been exempted from filing annual  information financial statement. 

(2A) Annual Installed Capacity statement 
Every assessee shall submit to the SCE, an Annual Installed Capacity Statement declaring the annual production capacity of the factory for the financial year to which the statement relates in the form specified by notification by the Board by 30th day of April of the succeeding financial year. 
The Central Government may, by notification, and subject to such conditions or limitations as may be specified in such notification, specify assessee or class of assessee who may not require to submit such an Annual Installed Capacity Statement.

The Central Government hereby exempts the assessees, from the submission of the Annual Installed Capacity Statement, who manufacture the following goods, namely,- 
(i) Biris, manufactured without the aid of machines falling under tariff item 2403 10 31 
(ii) Matches manufactured without the aid of power falling under heading 3605 
(iii) Reinforced cement concrete pipes falling under heading 6810 
(3) SCRUTINY OF EXCISE RETURN. 
* The proper officer may, on the basis of information contained in the return filed by the assessee under sub-rule (1), and after such further enquiry as he may consider necessary, 

* Scrutinize the correctness of the duty assessed by the assessee on the goods removed, in the manner to be prescribed by the Board. 
(4) Every assessee shall make available to the proper officer all the documents and records for verification as and when required by such officer.

CENVAT CREDIT RULES, 2004
Rule 3(5)- Removal of inputs/capital goods
	Removal of capital goods AS SUCH 
	Removal of capital goods AFTER USE

	When inputs or capitals goods, on which CENVAT credit has been taken,

are removed as such from the factory or premises of the provider of output service, 

An amount equal to the credit availed in respect of such inputs or capitals goods shall be paid and 

Such removal shall be made under the cover of an invoice. 
Provided that :- (in case of Removal by service provider) 
such payments shall not be required to be made 

where any inputs or capital goods are removed outside the  premises of provider of output service 

for providing output service


	Provided further that if the capital goods, on which CENVAT Credit has been taken, are removed after being used, the manufacturer or provider of output services shall 

 pay an amount equal to the CENVAT Credit 

 taken on the said capital goods reduced by the percentage points calculated by straight line method as specified below for each quarter of a year or part thereof from the date of taking the CENVAT Credit, namely:- 
(a) For computers and computer peripherals:
for each quarter in the first year @ 10%

for each quarter in the second year @ 8%
for each quarter in the third year @ 5%
for each quarter in the fourth and fifth year @1%

(b) For capital goods, other than computers and computer peripherals @ 2.5% for each quarter.]


Rule 3 (5A) Clearances of Capital Goods as Waste and Scrap

 Provides that if the capital goods are cleared as waste and scrap, 

 Then the manufacturer shall pay an amount equal to the duty leviable on transaction value. 
Issue:- Leviability of duty on capital goods cleared after being put into use for over 10 years- 
Clarification- It is clarified that in view of specific provisions under Rule 3(5A) of the CENVAT Credit Rules, 2004, if the capital goods, on which cenvat credit has been taken, are cleared as waste and scrap, even after a period of 10 years, an amount equal to the duty leviable on the transaction value for such capital goods cleared as waste and scrap, would be payable.
Rule 4(2) Credit on capital goods: 

(a) The Cenvat credit in respect of capital goods received 

In a factory or in the premises of the provider of output service at any point of time in a given financial year 

Shall be taken only for an amount not exceeding 50% of the duty paid on such capital goods in the same financial year. 
EXCEPTIONS 
(1) Credit in respect of capital goods shall be allowed 

For the whole amount of the duty paid on such capital goods in the same financial year 

If the said capital goods are cleared as such in the same financial year. 
(2) 100 % credit of additional duty of customs u/s 3(5) of Customs Tariff Act shall be allowed immediately on receipt of the capital goods in the factory of manufacturer.
(3) Provided also that where an assessee is eligible to avail of the exemption under a notification based on the value of clearances in a financial year, the CENVAT credit in respect of capital goods received by such assessee shall be allowed for the whole amount of the duty paid on such capital goods in the same financial year. 
(b) The balance of Cenvat credit may be taken in any financial year, 
subsequent to the financial year in which the capital goods other than components, spares and accessories, refractories and refractory materials, 
moulds and dies and goods falling under heading 6804 and 6805 were received 
Provided that the capital goods are still in the possession in such subsequent years.
RULE 9   

(7) (8) (9) (10):- CENVAT RETURN OF VARIOUS PERSON TO SCE REGARDING PARTICULERS 
                            OF  CENVAT CREDIT 
	Person required to file Return 
	Frequency 
	Due date of Return 
	Rule [CCR, 2004] 

	Manufacturer of Final product 
 In case of Non SSI 

 In case of SSI 


	Monthly 
Quarterly 
	With in 10 days from the close of each month With in 10 days from the close of each quarter. 
	Rule: 9(7)

	FSD / SSD 
	Quarterly 
	With in 15 days from the close of each quarter. 
	Rule: 9(8) 

	Provider of Output Service 
	Half-Yearly 
	By the end of the month following the half year 
	Rule: 9(9) 

	Input Service Distributor 
	Half-Yearly 
	By the end of the month following the half year 
	Rule: 9(10) 


Rule 15: Confiscation and penalty
Circular No. 911/01/2010- Subject: Irregular availment of Cenvat credit on certain activities not amounting to manufacture-reg. 
            Reference has been received from field formations stating that though certain activities including connectorising, testing, repacking and relabeling of feeder cables, cutting of HR/CR coils into sheets or slitting into strips do not amount to manufacture, such processors are taking Cenvat credit and justifying their Cenvat availment on ground that they are paying duty on final products. 
The matter has been examined. As per the provisions of Rule 3 of the CENVAT Credit Rules, 2004, read with Rule 6, credit of duty paid on the inputs is allowed only if these inputs are used in the manufacture of a final product. The Board clarified that if the process does not amount to manufacture, duty is not required to be paid and hence no Cenvat credit of duty paid on inputs is admissible. Attention is also invited to the provisions of Section 5B of the Central Excise Act, 1944, where an assessee, who has paid excise duty on a product under the belief that the same is excisable, but subsequently the process of making the said product, is held by the Court as not amounting to manufacture, in such cases, the Central Government may issue an order for non-reversal of such credit in past cases.
In view of above, following instructions are issued:- 
(i) In cases where the process undertaken by an assessee indisputably does not amount to manufacture, the department should inform the assessee about the correct legal position and advise him not to pay duty and not to avail credit on inputs. 
(ii) If the assessee has already paid duty, and in a situation where there is no manufacture as held by the Courts subsequently, and facts of the case are covered by the provisions of Section 5B of the Central Excise Act, 1944, the assessee is at liberty to approach the Central Govt. for issue of appropriate notification for regularization of the Cenvat credit availed.

SMALL SCALE INDUSTRIES

SPECIFIED CLEARANCES”  bearing BRAND NAME / TRADE NAME

(Which is ELIGIBLE CLEARANCES for computing the limit of Rs. 150/ 400 lakhs).

 ……………………………………… 

 …………………………………………………. 

e) Where the specified goods are in nature of PACKING MATERIALS, namely, Printed cartons of Paper/Paper Board, Metal Containers, HDPE Woven sacks, Adhesive Tapes, Stickers, PP caps, crown corks, Metal label, PLASTIC BAGS, printed laminated rolls, plastic containers and plastic bottles" 
"Provided that in respect of plastic containers and plastic bottles, the exemption under this notification shall apply only where such plastic containers or plastic bottles are meant for use as packing materials by the person whose brand name such goods bear."

CUSTOMS LAWS
Section 20: Re-importation of goods
If goods are imported into India after exportation there from, 

such goods shall be liable to duty and be subject to all the conditions and restrictions, to which goods of the like kind  and value are liable on the importation thereof. 

In other words: This implies that goods manufactured or produced in India, which are exported and thereafter re-imported are treated as ―other goods which are imported.
 However, in case of re-import following exemption is available under different Exemption notifications- Re-import for Repairs 
 The re-importation is for repairs within 3 years.(In case of Nepal, such re-importation takes place within 10 yrs) 
 The goods must be re-exported after repairs within 6 months from the date of import, 

 then no duty shall be payable. 

……………………………………………

DUTY DRAWBACK
Circular -7/ 2010 
'Drawback' would not be payable in cases where export proceeds have not been realised in accordance with the provisions of the Foreign Exchange Management Act, 1999 even if the claim has been settled by ECGC or realisation waived by RBI. Action should be taken for recovery of drawback amount in such cases.


SERVICE TAX

Section 64: Extent, commencement and application 
 The Chapter extends to the whole of India except the State of Jammu and Kashmir. 

 It shall apply to taxable service provided. 

The provisions of Chapter V of Finance Act, 1994 have been extended to the installations, structures and vessels located in the continental shelf of India and the exclusive economic zone of India, FOR THE PURPOSES OF PROSPECTING OR EXTRACTION OR PRODUCTION OF MINERAL OIL AND NATURAL GAS AND SUPPLY THEREOF. 
Other Provisions Relating to Payment of Service Tax

Service tax to be paid electronically (Mandatory):- 
 In case of an assessee, who has paid service tax of Rs. 10 lakhs or above in preceding financial year or has already paid service tax of Rs. 10 lakhs in current financial year, 

 he shall deposit the service tax liable to be paid by him electronically, through internet banking. 
General Exemptions From the levy of Service Tax
Section 93: empowers the Central Government to grant exemptions from service tax in public interest by means of notifications in the Official Gazette. 
(1) Exemption to exports:- ……………………… 

(2) Exemption to RBI:- ………………………………. 

(3) Exemption to UN and International Organization:- ………………………………… 

(4) Exemption to units located in Special Economic Zone (SEZ):- N/N:- 09/2009-ST:-……………………….. 
(5) Exemption i.r.t. Diplomatic Mission: - …………………………………….. 
(6) Exemption to services provided for transmission of electricity- the taxable services provided to any person, by any other person for transmission of electricity, is exempt from service tax. 
(7) Taxable service provided by any Indian news agency (eligible for income tax exemption) is exempt, subject to fulfillment of specified conditions.
(8) Taxable service provided by a person to any other person in relation to one or more of the specified process during the course of manufacture of parts of cycles or sewing machines is exempt from service tax, subject to specified conditions.
Rule 6: Cases in which the commission, costs, etc., will be included or excluded
(A)The value of the taxable services shall include:- 
…………………………………………………… …………………………………………………………………………. 
(B) The value of any taxable service does not include:- 

1) The airfare collected by air travel agent in respect of service provided by him; 

2) The rail fare collected by rail travel agent in respect of service provided by him; and 

3) Interest on loans 

4) Initial deposit made by the subscriber at the time of application for telephone connection or pager etc. 

5) The taxes levied by any government on any passenger travelling by air, if shown separately on the ticket, or the invoice for such ticket, issued to the passenger. 
EXPORT OF SERVICE RULES, 2005

Rule 3: Export of taxable service 
(1)The meaning of Export of taxable service is as follows:-
(i) Such taxable services as are provided in relation to …………………. 
(ii) Such services as are performed outside India. However, if such a taxable service …………………. 
(iii) This clause covers those services which are not covered under above (i)or (ii) …………………………. 
(2) Any taxable services provided shall be treated as export of service only if- 
(i) Such service is provided from India and used outside India ;and 
(ii) Payment of such service is received by the service provider in convertible foreign exchange, 
Explanation:- ―”India” includes the installations, structures and vessels located in the continental shelf of India and the exclusive economic zone of India, FOR THE PURPOSES OF PROSPECTING OR EXTRACTION OR PRODUCTION OF MINERAL OIL AND NATURAL GAS AND SUPPLY THEREOF.


Taxation of Services (Provided from outside India and received in India) Rules, 2006

Rule: 2 Definitions: ―”India”  includes the installations, structures and vessels located in the continental shelf of India and the exclusive economic zone of India, FOR THE PURPOSES OF PROSPECTING OR EXTRACTION OR PRODUCTION OF MINERAL OIL AND NATURAL GAS AND SUPPLY THEREOF.

Technical testing and analysis 
Exclusions 
 Seed Testing lab or seed certification agency-The taxable services provided by a central or state seed testing lab and central or state seed certification agency notified under the seeds act, 1966 
-to any person, in relation to technical testing and analysis 

-is exempt from whole of the service tax leviable thereon. 

Transport of goods by road service Goods Transport Agency)
Exclusions 
 The taxable service provided by a goods transport agency to a customer, in relation to transport of fruits, vegetables, eggs or milk, food grains or pulses by road in a goods carriage, is fully exempt. 


CENTRAL EXCISE CIRCULARS
1. Circular No. 899/19/2009-CX dated 25.09.2009- Notification No. 05/2006 CE dated 01.03.2006 stipulates that central excise duty at 8% will be charged on ceramic tiles manufactured in a factory not using electricity for firing the kiln on the condition that “if no credit of the duty paid on the inputs used in or in relation to the manufacture of such ceramic tiles has been taken under rule 3 or rule 13 of theCENVATCreditRules, 2004”. Since above notification debars from taking credit on inputs and not on input services. Further input and input services are separately defined in the CENVAT Credit Rules, 2004, and the term ‘input’ does not include ‘input services’. Therefore, it is clarified that taking of credit on input service would not violate the condition of notification.
2.Circular No. 912/02/2010-CX dated 22.01.2010
Area based exemption is available to the units in the specified areas in the North-East region, Jammu & Kashmir, Himachal Pradesh and Uttarakhand under different notifications. The exemption is applicable to the new industrial units set up after the specified date and also to the existing units which have undertaken substantial expansion by way of increase in installed capacity by not less than 25%.
 In this regards, this circular has been issued to clarify that only when the substantial expansion of the installed capacity of the specified goods is undertaken, then only the benefit of notification would be applicable. 
3.Circular No. 920/10/2010-CX dated 01.04.2010 has clarified that alumina balls/ ceramic pebbles used in ceramic tile industry should be considered as component/ part of the machines to be classified as capital goods for CENVAT credit purposes. Similarly, bolting cloth/screens/silicon cylinders which carry designs and which are fitted on the machines used for printing of designs are also essential for operating of the machines. Therefore, these items would also be considered as capital goods for the purpose of CENVAT Credit Rules, being part/component of the machines.

CUSTOMS CIRCULARS
1.Notification No. 160/2009 Cus. (NT) dated 30-10-2009 has amended rule 7 of Customs (Import of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules, 1996 which require Manufacturer to give information regarding receipt of the imported goods and maintain records. Now, the Manu-facturer will also have to submit a monthly return, in the prescribed format to the Assistant Commissioner or Deputy Commissioner by the tenth day of the following month. 
SERVICE TAX CIRCULARS

1. Circular No. 116/2009-ST dated 15.09.2009 has been issued to clarify the following points:

Issue I – Whether service tax is leviable on construction of canals for Government projects? 

Clarification: Since canal system built by the Government or under Government projects, does not falling under commercial activity, the canal system built by the Government will not be chargeable to service tax. However, if the canal system is built by private agencies and is developed as a revenue generating measure, then such construction should be charged to service tax.

Issue II – Whether service tax is leviable on construction of dams, buildings or infrastructure construction etc.  through EPC (Engineering Procurement &Construction) mode? 

Clarification: This service is covered under Section 65(105) (zzzza) of Finance Act, 1994. The said section itself excludes works contract in respect of dams, road, airports, railways, transport terminals, bridges & tunnels executed through EPC mode. Hence works contract in respect of above works even if done through EPC mode are exempt from payment of service tax. 
2.Notification No. 22/2010 ST dated 30.03.2010 has amended Notification No. 09/2010 ST dated 27.02.2010, so as to provide the benefit of an abatement of 70 per cent of the gross value of the freight charged on goods (other than exempted goods) from 01.07.2010 instead of  01.04.2010.
DIRECT TAXES

1.Notification: No 24 /2010 dated 08-04-2010

Section 2(48) defining zero coupon bonds requires that such bonds should be notified by the Central  Government. Accordingly, the Central Government has, vide Notification No. 24/2010 dated 08-04-2010 has specified the ten year Deep Discount Bond (Zero Coupon Bond) of Rural Electrification Corporation Limited (REC) to be issued by 31st March 2011 for the purpose of Section 2(48) of the Income-tax Act, 1961.
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