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Ans. to Q. No. 1(a).

The given problem relates to section 16 of the Contract Act, 1872.

1. 
Conditions for undue influence

A contract is said to be induced by ‘undue influence’ if –

(a) 
one party is in a position of dominate the will of the other (i.e., such party is called as the dominant party);

(b) 
the dominant party uses his dominant position; and
(c) 
the dominant party obtains an unfair advantage by entering into the contract.

Every transaction where the terms disadvantageous to one of the parties need not necessarily be induced by undue influence. If the contract is to the disadvantage of one of the parties, but the same has been made in the ordinary course of business, there is no undue influence.

2. 
The given case

In the given case, the banker has granted a loan to A at an unusually high rate of interest, not with the intention of exploiting A, but due to the reason that there is stringency in the money market. There is nothing to show that Mr. A was in dire need of money, and so it cannot be said that the banker was in a position to dominate the will of Mr. A. Further, the banker has not obtained any unfair advantage under the loan agreement, since the reason for charging high rate of interest is stringency in the money market. 

The transaction in the given case is made in the ordinary course of business. As between the parties on an equal footing, the Court will not hold a bargain to be unconscionable merely on the ground of high interest.

3. 
Conclusion

Since the conditions of undue influence are not satisfied in this case, there is no undue influence.

Ans. to Q. No. 1(b).

1. 
Destruction of goods before formation of contract of sale (Section 7)

As per section 7, a contract for sale of specific goods shall be void, if, without the knowledge of the seller, were destroyed before formation of contract of sale. The provisions of section 7 are analysed as under:
(a) 
Applicability of section 7. Section 7 shall apply only if specific goods are destroyed. In other words, where the contract is for sale of unascertained goods or future goods, section 7 shall not apply. 

(b) 
Effect of section 7. The contract of sale shall be void. 

(c) 
Conditions of section 7. Section 7 shall apply only if the following conditions are satisfied (these conditions are based on the principle of impossibility of performance):

(i) 
The goods are specific goods.

(ii) 
The goods perish before formation of contract of sale. Where the damaged goods cannot answer the description as specified in the contract of sale, the goods shall be said to be perished. In other words, where the goods are damaged to such an extent that such damaged goods cannot be said to be the same goods for which contract of sale was formed, it will be said that goods have been perished. Similarly, where damage does not result in physical destruction of goods, but the goods loose their commercial value, it also amounts to perishing of goods.

(iii) 
The seller has no knowledge of destruction of goods at the time of formation of contract of sale.

(d) 
Exclusion of section 7. The provisions of section 7 shall apply subject to agreement between the parties. In other words, the parties may agree that the contract of sale shall not become void even in case of destruction of goods. 

Ans. to Q. No. 1(c).

1. 
Applicability of Section 23

Section 23 applies if the following conditions are satisfied:

(a) 
A dispute relating to payment of bonus or applicability of Payment of Bonus Act, 1965 is filed with any Court, Tribunal or Arbitrator (hereinafter referred to as the ‘said authority’).

(b) 
The employer is a corporation or a company registered under Companies Act, 1956.

(c) 
During the course of proceedings, the balance sheet and the Profit and Loss Account of such corporation or company are produced before the said authority.

(d) 
The balance sheet and Profit and Loss Account have been audited –

· In case of a company – by the auditor duly qualified to act as an auditor (under section 226 of the Companies Act, 1956).

· In case of a corporation – by the Comptroller and Auditor General of India.

2. 
Presumptions about Balance Sheet and Profit and Loss Account

(a) 
The said authority may presume that the particulars contained in such Balance Sheet and Profit and Loss Account are accurate. 

(b)
It shall not be necessary for the Corporation or the company to –

· prove the accuracy of such Balance Sheet and profit and loss account; or
· produce any affidavit for establishing the accuracy of the Balance Sheet and profit and loss account. 

3. 
Position where presumption as to accuracy is rebutted


If the said authority is satisfied that the statements and particulars contained in the balance sheet or the profit and loss account of the corporation or the company are not accurate, it may take such steps as it thinks necessary to find out the accuracy of such statements and particulars.

4. 
Furnishing of particulars to the other party to dispute on demand

(a) 
The other party to the dispute (i.e., the employee or the trade union, where the employee is a member of a trade union) may demand a clarification relating to Balance Sheet and Profit and Loss Account from the said authority. 

(b) 
If the said authority is satisfied that such a clarification is required, it may direct the corporation or the company to furnish such clarification. Then, the corporation or the company shall furnish the clarification to such employee or the trade union.  

Ans. to Q. No. 1(d).

As per section 35, the estate of a deceased partner is not liable for the acts of the firm done after his death. Accordingly, the given case is answered as follows:

(i) 
Ram’s private estate is not liable since there was no debt due in respect of the machine supplied in Ram’s lifetime.

(ii) 
The creditor’s claims shall lie against the partnership assets and the surviving partners (viz., Mohan and Gopal).

Ans. to Q. No. 1(e).

1. 
Meaning of material alteration


Material alteration means an alteration which alters – 

· the character of the instrument;

· the operation of an instrument ;

· the business effect of an instrument.


A material alteration makes the instrument speak a language other than that was agreed to between the parties to the instrument, i.e., it results in alteration of the rights and liabilities of the parties.

2. 
Effects of material alteration (Sections 87 and 88)

(a) 
Parties not consenting to material alteration are discharged. A person who was a party at the time of material alteration shall be discharged, if it has not given its consent to the material alteration. Such party does not remain liable even to a holder in due course.

(b) 
Parties consenting to material alteration remain liable. A person who was a party at the time of material alteration shall continue to be liable, if it has given its consent to the material alteration.
(c) 
Parties subsequent to material alteration are liable. A person who becomes a party to the materially altered negotiable instrument, is liable for payment.
It is immaterial as to whether the alteration benefits the party bound by the instrument or the person who has made the material alteration.

The given problem is answered as under:

(i)
Section 20 authorises a holder to fill in the blanks of an inchoate instrument. Therefore, writing of amount by D does not amount to material alteration, and so the negotiable instrument remains valid.

(ii) 
Crossing of cheques is authorised by the Negotiable instruments Act, 1881. The crossing may be made by the drawer himself, or the crossing may be made by the holder after issue of a cheque. Therefore, writing the words ‘Payee’s Account Only’ does not invalidate a cheque.

Ans. to Q. No. 1(f).

1.
Issue of certificate of recovery officer

The authorised officer is required to issue a certificate to recovery officer specifying the amount due from the employer.

2. 
Which recovery officer?

The recovery certificate shall be sent to the Recovery Officer within whose jurisdiction –

(a) 
the business or profession is situated; or 

(b) 
employer resides; or 

(c) 
any immovable or movable property of establishment or employer is situated. 

3. 
Mode of recovery

(a) 
Attachment and sale of the movable or immovable property of the establishment.  If amount so recovered is insufficient for recovering the whole of the amount of arrears specified in the certificate, the movable and immovable property of the employer may also be attached and sold. 

(b) 
Arrest of the employer and his detention in prison 

(c) 
Appointing a receiver for the management of the movable or immovable properties of the establishment or the employer.

4.
Stay of proceedings

· The authorised officer may grant time for the payment of the amount, and thereupon the Recovery Officer shall stay the proceedings until the expiry of the time so granted.

· The stay of proceedings may be granted notwithstanding that a certificate has been issued to the Recovery Officer for the recovery of any amount.

Ans. to Q. No. 2(a).

The given problem relates to section 161 of the Indian Contract Act, 1872 

1. 
Duty of a bailee to return the goods (Section 16)


Amongst other duties, a bailee is duty bound to return the goods as per the contract of bailment, i.e., when the purpose for which the goods were bailed is accomplished. 

2. 
Consequences of failure to return the goods


If a bailee fails to return the goods, he shall be liable for any loss of goods even if such loss is caused without any fault on the part of bailee or due to extraordinary circumstances or acts of God. 

3.
The given case


Sunil delivered his car to Mahesh for repairs. Mahesh failed to deliver the car even though the car was repaired. In the meantime, the car was destroyed by fire, without any fault of Mahesh.

4. 
Conclusion 


It was the duty of Mahesh to return the car to Sunil after completion of work. Since Mahesh has failed to return the goods, he is liable for the loss of car by fire even though such loss has been caused without Mahesh’s fault.

Ans. to Q. No. 2(b).

The given problem relates to section 16 of the Sale of Goods Act, 1930. 

No condition as to fitness for buyer’s purpose

As a general rule, the doctrine of caveat emptor applies to a contract of sale. This doctrine means that it is the duty of the buyer to buy such goods as will fulfil his purpose, i.e., the buyer should make such a choice of goods that will be suitable to his needs. 

If, after buying the goods the buyer realises that goods bought by him do not serve the intended purpose, the seller cannot be held liable for it. 

Further, it is the duty of the buyer to assure himself that goods are of the right quality and are free from defects. The seller is not bound to disclose any faults whatsoever in the goods. 

Exception, i.e., there is a condition as to fitness. [Section 16(1)]

There is a condition as to quality of goods or that the goods shall be fit for the purpose of the buyer, if all the following requirements are fulfilled:

(a) 
The buyer tells the seller the purpose for which he requires the goods. But, this requirement shall not apply where the goods can be used for one purpose only.

(b) 
The seller exercises his judgement and suggests some goods which will suit the buyer’s purpose.

(c) 
The buyer relies on the judgement of the seller. 

(d) 
The seller trades or does business in the kind of goods which are subject matter of contract of sale. It is immaterial that the seller is the manufacturer of such goods or not.

Conclusion

In the given case, the cloth purchased by Bansi Bhaiya can be used for more than one purpose. Since, Bansi Bhaiya has not disclosed to Vivek the purpose of purchase of cloth, the condition as to fitness for buyer’s purpose shall not apply. 

Since the cloth is suitable for other purposes (e.g., for caps, boots and carriage lining), it means that there is no breach of any other condition, and therefore Bansi Bhaiya cannot claim any remedy under the Sale of Goods Act, 1930.

Ans. to Q. No. 3(a).

The given problem relates to section 18 of the Contract Act, 1872.

1. 
Effects of misrepresentation

Where a party induces, by way of misrepresentation, the other party to enter into a contract, the contract is voidable at the option of the aggrieved party.

2. 
Loss of right of recession 

The right of the aggrieved party to avoid (i.e., rescind) the contract is lost if the aggrieved party accepts the contract after coming to know the fact of misrepresentation. 

3. 
The given case

In the given case, Sohan sold his motorcycle to Suraj by making a misrepresentation that the motorcycle was in a very good condition. When defects in the motorcycle were made known to Suraj, he had an option to avoid the contract. However, Suraj did not avoid the contract, but recovered an amount equal to 40% of cost of repairs from Sohan. This amounted to implied acceptance of the contract by Suraj, thus, taking away his right to avoid the contract.
4. 
Conclusion

Since Suraj has impliedly accepted the contract, he cannot afterwards rescind the contract.

Ans. to Q. No. 3(b).

Whether an association of persons is a partnership or not, shall depend upon various factors, i.e., the essential features of partnership. Unless all the essential features of partnership are present, an association of persons cannot be termed as partnership. 

In determining whether a group of persons is or is not a firm, or whether a person is or is not a partner in a firm, regard shall be had to the real relation between the parties, as shown by all relevant facts taken together (Section 6). An analysis of section 6 is given hereunder.

1. 
Mutual agency is the fundamental test


The main criterion to determine whether an association of persons is a partnership or not is to refer to the principle of mutual agency. If there is mutual agency amongst the members of an association, it is a partnership. As a corollary, it means that if there is no mutual agency amongst the partners, there is no partnership even if all other features of partnership (e.g., association of persons, carrying on business, sharing of profits) are present. In other words, even if it is evident that members of an association share the profits of the business carried on by them, the association does not become a partnership if there is no mutual agency between them.

2. 
Sharing of profits is not a conclusive test


One of the essentials of partnership is sharing of profits. However, mere sharing of profits does not necessarily mean that the association is a partnership. Similarly, every person who gets a share in the profits of a firm may not always be a partner (Cox v Hickman). In other words, sharing of profits is not a conclusive test of partnership, but is only a prima facie evidence of existence of partnership. In the following cases, there is sharing of profits, but there is no partnership:

(a) 
Income from joint property. 

(b) 
Payment of a share of profits to an employee or agent. 

(c) 
Payment of a share of profits to the seller of goodwill. 

(d) 
Payment of a share of profits to legal representative of deceased partner. 

(e) 
Payment of a share of profits to lenders. 

Thus, a person does not become a partner in the firm merely because he is paid –

– 
a share of profits; or

– 
an amount contingent upon the profits earned; or

– 
an amount varying with the profits earned. 


To sum up, whether there is a partnership or not, regard must be paid to the real relation between the persons, i.e., whether there is mutual agency or not. If there is mutual agency (i.e., where a person can bind others by his acts, and shall be bound by the acts of others), there is a partnership, otherwise not. 

Therefore, it is correct to say that the partnership is determined from the real relation between the persons. If such relation is that of agency, such persons are partners. Accordingly, every person who receives a share of profits is not a partner.

Ans. to Q. No. 4(a).

1. 
Meaning of doctrine of caveat emptor


This doctrine states that a buyer must ensure himself that the goods purchased by him–

(a) 
are free from any defects;

(b) 
are of the quality desired by him; and
(c) 
shall be fit for the purpose for which he intends to buy the goods.

In short, the doctrine lays down the rule ‘let the buyer beware’, i.e., the buyer should be careful and cautious while purchasing the goods, and if afterwards the goods turn out to be defective or unusable, he himself is to be blamed for the same, and the seller cannot be held liable for it. The seller is not duty bound to disclose any defect in his goods.

2. 
Exceptions 

The doctrine of caveat emptor shall not apply if there is a breach of implied condition – 

(a) 
as to description

(b) 
as to sample

(c) 
as to description as well as sample

(d) 
as to merchantability

(e) 
as to quality or fitness for buyer's purpose

(f) 
as to wholesomeness

(g) 
imposed by a custom or usage of trade. 

Further, the doctrine of caveat emptor does not apply where the seller sells the goods by making some misrepresentation or fraud, and the buyer relies on it, or when the seller actively conceals some defect in the goods so that the same could not be discovered by the buyer on a reasonable examination. 

Ans. to Q. No. 4(b).

1. 
Composition of Board

(a) 
Chairman and Vice Chairman – appointed by Central Government

(b) 
Central Provident Fund Commissioner

(c) 
Maximum 5 officials representing Central Government – appointed by Central Government

(d) 
Maximum 15 officials representing State Government – appointed by Central Government

(e) 
10 persons representing employers – appointed by Central Government in consultation with association of employers 

(f) 
10 persons representing employees – appointed by Central Government in consultation with organisation of employees. 

2.
Functions of Central Board

· The Central Board shall administer the provident fund, pension fund and Insurance scheme in such manner as provided in the scheme. 

· The Central Board will perform other functions as may be required under any provisions of the respective schemes. 

· The Central Board shall take policy decisions.

Ans. to Q. No. 5(a).

The present problem relates to section 20 of the Negotiable instruments Act, 1881. 

A negotiable instrument which is incomplete in one or more respects is called as an inchoate negotiable instrument. Section 20 makes following provisions in respect of an inchoate instrument:

(a) 
The person to whom an inchoate instrument is delivered and any other holder shall be entitled to receive only such amount as was authorised by the person signing such inchoate instrument. 

(b) 
A holder in due course can recover the whole amount stated in the instrument provided that such amount is covered by the stamp. However, a person shall not be a holder in due course unless, when he obtained the negotiable instrument, it was complete and regular on face of it.

In the given case ‘A’ has signed a promissory note without filling in the amount payable. ‘B’ fills in the amount payable as Rs. 2,000 instead of Rs. 500. Then, B transfers the  promissory note to C, a holder in due course. 

Since C is a holder in due course he is entitled to recover the whole amount of the promissory note subject to value covered by the stamp affixed on the promissory note. Assuming that the stamp covers the whole amount of Rs. 2,000, Mr. C is entitled to recover Rs. 2000. 

Ans. to Q. No. 5(b).

1.
Appointment of the Central Registrar and other officers


The Central Government may appoint a person to be called as the Central Registrar. The Central Government may appoint such other persons as it may think fit to assist the Central Registrar.

2. 
Powers of the Central Registrar


The various powers of the Central Registrar are as under:

(a)
Power to register a Multi-State Cooperative Society (Section 7). 

(b) 
Power to register the amendment of bye-laws of a Multi-State Cooperative Society (Section 11).

(c) 
Power to register amalgamation or transfer of assets and liabilities or division of Multi-State Cooperative Society (Section 17).

(d) 
Power to requisition special general meeting of a Multi-State Cooperative Society. If the Chief Executive fails to convene the meeting, he can proceed to call the meeting himself (Section 40).

(e) 
If at an annual general meeting, no auditor is appointed or reappointed, the Central Registrar may appoint a person to fill the vacancy (Section 70).

(f) 
Power to make an inquiry into the constitution, working and financial condition of a Multi-State Cooperative Society. He may make such inquiry himself or authorise in writing some other person to make such inquiry (Section 78).

(g) 
Power to inspect the books of account of a Multi-State Cooperative Society. He may make the inspection himself or authorise in writing some other person to make such inspection (Section 79)

Ans. to Q. No. 6(a).

1. 
Manner of computation of number of working days (Section 14)


For the purpose of determining whether an employee is eligible to receive bonus or not (i.e., whether an employee has worked for 30 days or more) and further for determining the amount of minimum bonus to which an employee is entitled (since the amount of minimum bonus of Rs. 100/60 directly depends on number of days worked), it is required to compute the number of working days in respect of each employee. 


While computing the number of working days (for the purposes of section 13), an employee shall be deemed to have worked in an accounting year on the following days:

(a) 
Lay off. The days during which he has been laid off –

· under an agreement; or
· as permitted by standing orders; or
· under the Industrial Disputes Act, 1947; or
· under any other law applicable to the establishment.

(b) 
Leave with wages. The days during which the employee was on leave with salary or wages.

(c) 
Maternity leave with wages. The days during which the female employee was on maternity leave with salary or wages.

(d) 
Temporary disablement. The days during which the employee was absent due to temporary disablement caused by an accident arising out of and in the course of his employment.

2.
Proportionate reduction in minimum bonus (Section 13)


Where an employee has not worked for all the working days in an accounting year, the minimum bonus of Rs. 100 (if the employee is aged 15 years or more) or Rs. 60 (if the employee is aged less than 15 years), shall be proportionately reduced. This provision shall apply only if the minimum bonus of Rs. 100/60 is higher than 8.33% of his salary or wages of the days he has worked in that accounting year.

Ans. to Q. No. 6(b).

1. 
Appointment of liquidator

When the registration of a society is cancelled under section 39 or 40, the Registrar may appoint a competent person to be liquidator of the society.

2. 
Powers of liquidators

A liquidator shall have the following powers:

(a) 
To institute and defend suits and other legal proceedings on behalf of the society.

(b) 
To determine the contribution payable by the members and past members of the society.

(c) 
To investigate all claims against the society and to decide questions of priority arising between claimants.

(d) 
To determine, by what persons and in what proportions, the costs of the liquidation are to be borne.

(e) 
To give such directions in regard to the collection and distribution of the assets of the society, as may appear to him to be necessary for winding up the affairs of the society.

(f) 
To summon and enforce the attendance of witnesses.

(g) 
To compel production of documents.

Ans. to Q. No. 7(a).

The provisions relating to forged transfer are as under:

1. 
Meaning of forged transfer


A transfer of shares made under a forged instrument of transfer is called as a forged transfer. In other words, if the signatures of a member are forged on a transfer deed for the purpose of transferring these shares, the transfer so made is called as forged transfer. 

2. 
Forged transfer is void ab initio



As a general rule, forgery is a nullity, i.e., forgery conveys no title. It means that an instrument of transfer on which the signatures of the transferor are forged, shall be deemed to be an unsigned instrument of transferor. In other words, a forged instrument of transfer shall be without any legal effect.

3. 
Rights of parties 


(a) 
The transferee does not become the owner of such shares. Thus, a transferee does not get any right under a forged transfer. 

(b) 
The original owner continues to be the shareholder. His rights are not at all affected by the forged transfer.

(c) 
Where a company has registered the transferee as a shareholder on the basis of a forged transfer, following consequences shall follow:

(i) 
The original owner can compel the company to restore his name on the register of members.

(ii) 
The company may cancel the share certificate issued to the transferee, and consequently the transferee shall cease to be a member of the company. 

(iii) 
Where the transferee has already transferred the shares to an innocent purchaser (before the share certificate held by him is cancelled), the position will be as follows:

· The company can refuse to register the new purchaser of shares, as a member. 

· However, applying the rule of estoppel, the new purchaser of shares shall have a right to claim damages from the company on the ground that he had acted on the faith of the share certificate issued by the company.

· The company shall have a right to recover the damages from the person who had lodged the forged transfer deed, even if he had acted in good faith. 

Ans. to Q. No. 7(b).

	Basis of distinction
	Transfer of shares
	Transmission of shares

	1. 
Voluntary act or not
	Transfer of shares is a voluntary act of parties. 
	Transmission takes place because of operation of law.

	2. 
Execution of transfer deed
	The execution of a valid transfer deed is necessary unless the shares are held under depository system.
	No transfer deed is required to be executed if the person entitled to such shares agrees to become a member of the company.

	3. 
Payment of stamp duty
	Stamp duty is payable where shares are transferred by a member except where the share are transferred under the depository system.
	Since no transfer deed is required to be executed in case of transfer of shares, no stamp duty is levied in case of transmission of shares.

	4. 
Consideration
	Transfer of shares is generally made by the transferor for some consideration.
	Transmission of shares takes place without any consideration. 

	5. 
Compliance of SEBI Regulations
	Transfer of shares must not result in contravention of Regulations relating to Take-overs and Substantial Acquisitions made by SEBI.
	SEBI Regulations regarding Substantial Acquisitions and Take-overs do not apply in case of transmission.

	6. 
Position in case of winding up
	During winding-up, permission of official liquidator is required for transfer of shares.
	No permission of liquidator is required in case of transmission of shares.


Rights of aggrieved party against refusal to transfer the shares.

1. Rights in case of a public company.

(a)
Appeal to the Company Law Board. Where a public company refuses to register the transfer of shares, an appeal may be made to the Company Law Board. 

(b) 
Who can file the appeal? The appeal may be filed by –

· transferor and the transferee; or

· the person who has given intimation of transmission of shares.

(c)
No time limit for filing the appeal? There is no time limit for filing the appeal. However, the appeal must be filed within a reasonable time.

(d) 
Grounds for appeal. The appeal shall be made on the ground that –

· 
the public company has refused to transfer the shares, or has not failed to transfer the shares within a period of 2 months of submission of transfer deed (i.e., the transfer of shares has not been registered within 2 months); and 

· 
there is no ‘sufficient cause’ to refuse the transfer of shares. 

2. Rights in case of a private company.

 (a) 
Appeal to Company Law Board. Where a private company refuses to register the transfer of shares, an appeal may be made to the Company Law Board. 

(b) 
Who can file the appeal?

· transferor and the transferee; or

· the person who has given intimation of transmission of shares.

(c) 
Time limit for filing the appeal?

· The appeal shall be filed within 2 months of receipt of notice of refusal.

· The appeal shall be filed within 4 months of submission of the transfer deed, where the company has failed to send a notice of refusal. 

· If appeal is not filed within the prescribed time, the Company Law Board may condone the delay.

Ans. to Q. No. 7(c).

1.
Applicability of Section 17A


Section 17A covers a case a company changes the registered office from jurisdiction of one Registrar to jurisdiction of another Registrar within the same State. For example, change of registered office of a company from Chennai to Coimbatore (i.e., within the State of Tamilnadu) will attract Section 17A. 

2.
Legal requirements of Section 17A

(a) 
Board resolution. The Board shall decide upon the necessity of change of registered office, and the new location of the registered office.

(b) 
Special resolution. The company shall pass special resolution. The special resolution passed in general meeting must specify the full address of the new registered office of the company. 


Within 30 days of passing the special resolution, the company shall file with the Registrar Form No. 23 along with a copy of special resolution.

(c) 
Application to Regional Director. The company shall make an application to the Regional Director.

(d) 
Confirmation by Regional Director. The Regional Director shall confirm the change within 4 weeks.

(e) 
Filing of documents. Within 2 months of receipt of confirmation by Regional Director, the company shall file with the Registrar –

(a) 
a copy of the confirmation given by Regional Director; and
(b) 
a copy of memorandum, as altered.

(f)
Registration by Registrar. The Registrar shall register the change within 1 month.

(h)
Shifting of registered office. The company shall shift the registered office.

(i) 
Notice to Registrar within 30 days of change. Within 30 days of shifting the registered office, the company shall give a notice in the prescribed form (Form No. 18) to the Registrar. The notice shall contain the fact of change of registered office and full address of the new registered office.  

It is important to note that shifting of registered office from jurisdiction of one Registrar to another Registrar within the same State does not result in alteration of memorandum.
Ans. to Q. No. 7(d).

1. 
Meaning of a floating charge


Floating charge is an equitable charge, which is not a specific charge on any property of the company. Floating charge is a charge of ambulatory nature, floating with the property it is intended to cover. It attaches to the subject charged in the varying conditions in which it happens to be from time to time. It is a charge which floats like a cloud over the whole assets falling within a general description. It is of the essence of a floating charge that it remains dormant until the undertaking charged ceases to be a going concern or until the person in whose favour the charge is created, intervenes. 

2. 
Characteristics of a floating charge

The characteristics of a floating charge are as follows:

(a) 
It is created on a class of assets, present as well as future. In other words, a floating charge is created on a category of assets.  

(b) 
Without obtaining the consent of the chargeholder, the company can deal in such an asset in the ordinary course of business, i.e., –

(i) 
the company can sell even the whole of such an asset;

(ii) 
the company can create a subsequent fixed charge which will have a priority over floating charge already created. 

Thus, the benefit of creating a floating charge is that the company can continue to carry on business (as the business of the company is not affected at all since the company can sell the assets charged) and at the same time the lender gets the security in respect of the amount lent by him. 

(c) 
Floating charge is generally created on such assets as are always circulating, i.e., the assets which keep on changing very frequently, i.e., the assets in which the company deals in the ordinary course of business, e.g., stock and debtors.

(d) 
On crystallisation of floating charge, the right of the company to deal in the asset charged, shall come to an end.

3. 
Effects of a floating charge.

· It is possible for a company to create a floating charge on whole of the undertaking of the company. However, it does not preclude a company from disposing off the whole of the undertaking, if it is one of the purposes specified in the object clause of memorandum. 

· A floating charge is created on a class of assets, present as well as future. In other words, a floating charge is created on a category of assets. When the floating charge crystallises into a fixed charge, the whole of the quantity falling under such category as on the date of crystallisation, shall be deemed to be charged in favour of the lender.

· A subsequent floating charge cannot have a priority over existing floating charge.

4. 
Cases in which crystallisation takes place 


Crystallisation takes place in the following circumstances:

(a) 
Where the company is ordered to be wound up.

(b) 
Where the company ceases to carry on its business. 

(c) 
Where a receiver is appointed (appointed by Court on request, or without recourse to the Court, if such a power is contained in the charge deed). The receiver will sell off the property and pay the dues of chargeholders. 

(d) 
Where a company defaults in payment of interest or repayment of principal.

(e) 
Where the company commits a breach of any condition contained in the charge deed. 

(f) 
If some event happens, the happening of which would amount to crystallisation as per the terms and conditions of the charge deed.

Ans. to Q. No. 7(e).

1. 
Meaning of issue of shares at premium

Issue of shares at a price higher than the nominal value of a share is called as issue of shares at premium. The difference between the issue price of a share and the nominal value of a share is called as premium which must be credited to the ‘Securities Premium Account’ (hitherto called as ‘Share Premium Account’.  

2. 
Conditions for issue of shares at premium

· The company is not required to fulfil any conditions or to obtain the sanction or permission of any authority under the Companies Act, 1956. Thus, a company may issue shares at such premium as is specified in the terms of issue of such shares. The amount of premium is decided by the Board of directors. 

· No provision is required in the articles to issue the securities at premium. 

3. 
Utilisation of Securities Premium Account


Although there are no restrictions or conditions for issue of shares at premium, but there are certain restrictions regarding the purposes for which ‘Securities Premium Account’ can be used. The ‘Securities Premium can be used only for the following purposes: 

(a)
Issuing fully paid bonus shares to the members of the company (it is not permissible to make a bonus call out of Securities Premium Account)

(b)
Writing off the preliminary expenses of the company

(c)
Writing off the commission paid or discount allowed on issue of securities or debentures of the company

(d)
Providing for the premium payable on the redemption of any redeemable preference securities or debentures of the company.

(e) 
For buy back of shares or securities.

The use of ‘Securities Premium Account’ for any purpose other than the above purposes shall amount to reduction of share capital. 

Ans. to Q. No. 8(a).

1. 
Definition of a private company  


A company is a private company if the articles of such company contains the following 4 restrictions:

(a)
Restriction on right to transfer shares. A private company must necessarily impose restrictions on transfer of shares. 

(b)
Restriction on maximum number of members. The number of members in a private company shall be limited to 50. While computing the number of members for this purpose, following provisions shall apply: 

(i) 
Joint holders of shares shall be counted as one member only. 

(ii) 
The employees of the company who became the members by virtue of their employment, shall not be counted. Only those members are excluded who became members of the company being already in employment, i.e., the employees who became the members of the company shall be excluded. In other words, the exclusion shall apply only in respect of such employee who first became an employee and afterwards became a member of the company. A member who afterwards became an employee shall not be excluded.

(iii) 
The employees of the company who became the members by virtue of their employment, shall not be counted even though they have, as on date, ceased to be the employees of the company. Once excluded, a member shall always be excluded while counting the limit of 50 members even though he has ceased to be an employee of the company. In other words, ex-employees (or former employees) shall not be considered while counting the limit of 50 members. 

(c)
Prohibition on invitation to public for shares or debentures. A private company is prohibited from making any invitation to the public to subscribe for any shares or debentures. In other words, the company shall not make a public issue of shares or debentures. 

(d)
Prohibition on acceptance of public deposits. A private company is prohibited from inviting or accepting deposits from persons other than its members, directors or their relatives. In other words, the company shall not accept the public deposits. 


Conversion of public company a into a private company

Following requirements must be complied with by a public company where it intends to convert itself into a private company: 

1. 
Insertion of restrictions 



The company shall insert the restrictions set out under section 3(1)(iii) by altering its articles (by passing a special resolution).

2. 
Change of name



The company shall change its name by adding the word ‘Private’ at the end of its name.


As per section 21, special resolution and approval of the Central Government is required for changing the name of the company. However, Proviso to Section 21 states that the approval of the Central Government shall not be required for change of name, where the only change in the name of the company is addition or deletion of the word ‘private’. 


Accordingly, addition of the word ‘private’ at the end of the name requires passing of a special resolution, but the approval of the Central Government is not required.

3. 
Approval of the Central Government  


Alteration in the articles converting a public company into a private company requires the approval of the Central Government [Proviso to Section 31(1)]. For the purpose of obtaining the approval of the Central Government, the company shall, within 3 months of alteration of articles, make an application to the Central Government.

4. 
Filing requirements



The company shall, within 1 month of receipt of approval of the Central Government, file with the Registrar an amended copy of the articles. 

Ans. to Q. No. 8(b).

1. 
Share warrant – a negotiable instrument

A share warrant is a document which states that the bearer of share warrant shall be entitled to the shares specified in the share warrant. In other words, a share warrant is a bearer instrument or a negotiable instrument. Therefore, the holder of a share warrant can transfer his shares to any other person by mere delivery of the share warrant. Thus, transfer of shares can be effected without requiring registration of shares by the company or completion of any other formality.

2. 
Issue of share warrants – not mandatory


It is optional for a company to issue share warrants. A company may, subject to compliance of section 115, cancel the share certificates and issue share warrants.

3.
Conditions for issue of share warrants


A share warrant may be issued in accordance with the following conditions.

(a)
The company must be a public company, i.e., a private company cannot issue share warrants.

(b) 
Approval of Central Government must be obtained

(c) 
The articles must authorise the issue of share warrants

(d) 
The shares must be fully paid up

(e)
The share warrants must be issued under the common seal of the company. 

Distinction between a share certificate and a share warrant

	Basis of distinction
	Share Certificate
	Share Warrant

	1. 
Whether issue is compulsory?
	Issue of a share certificate is compulsory. It is the duty of every company to issue share certificate to every member. 
	It is optional for a company to issue share warrants.

	2. 
Amount paid on shares
	Share certificate is to be issued whether the shares are fully paid up or partly paid up.
	A share warrant can be issued only if the shares are fully paid up.



	3. 
Type of company
	Every company, whether public or private, is required to issue a share certificate. 
	Only a public company is entitled to issue a share warrant.

	4. 
Who is the owner of shares?
	A share certificate entitles the person named in it to the shares specified in the share certificate.

It is a prima facie evidence of the title of the member to the shares mentioned in the certificate.
	It entitles the bearer of the share warrant to the shares specified in the share warrant.

	5. 
Whether a negotiable instrument?
	A share certificate is not a negotiable instrument.
	A share warrant is a negotiable instrument.

	6. 
Mode of transfer of shares
	The shares can be transferred by executing a proper transfer deed.
	The shares can be transferred by mere delivery of the share warrant.

	7. 
Holder – whether a member?
	The holder of a share certificate is a member of the company.
	The bearer of a share warrant is not a member of the company. However, the articles may specify the purposes for which the holder of a share warrant shall be deemed to be a member of the company.

	8. 
Power in articles – whether required?
	No power in the articles is required to issue a share certificate.
	The articles of the company must authorise it to issue share warrants.

	9. 
Approval of Central Government – whether required?
	No approval of Central Government is required to issue a share certificate. 
	The issue of a share warrant requires the approval of the Central Government.


Ans. to Q. No. 9(a).

The given problem relates to section 176 of the Companies Act, 1956.

1. 
Time limit for deposit of proxy form


The instrument of proxy (i.e., proxy form) must be deposited with the company 48 hours before the meeting or such shorter period as specified by the articles.

2. 
Effect of lodging 2 proxy forms


If both the proxy forms are lodged before the expiry of the time for lodging proxies, the second in time (i.e., the proxy form executed last) will be valid. If one proxy form is lodged before and the other is lodged after the expiry of the time fixed for lodging proxies, the former will be valid.

3. 
The given case


In the given case, the company has not specified in the articles any period shorter than 48 hours for deposit of proxy forms. Therefore, a proxy shall be valid only if proxy form is deposited at least 48 hours before the AGM. 


The proxy in favour of Y was dated 12.12.2003 and was lodged with the company on 12.12.2003. The proxy in favour of X was dated 13.12.2003 and was lodged with the company on 15.12.2003. The proxy in favour of X shall be rejected since proxy form appointing X as proxy was not lodged with the company within the prescribed time, i.e., at least 48 hours before the AGM. 

4. 
Conclusion


The proxy in favour of Y shall be valid. Therefore, the action taken by the company is not valid.

Ans. to Q. No. 9(b).

1. 
Notice to whom?

(a) 
Every member

(b) 
Legal representatives of the deceased member

(c)
Official assignees or official receiver of the insolvent member

(d) 
Auditors of the company.

Notice to auditor. Giving notice to auditor is a statutory requirement, which is to be complied with even if no part of proposed business is of concern to the auditor. Section 231 further states that an auditor shall be heard on any part of business, which concerns him as an auditor.

Notice to director. No notice need be sent to a director unless he is a member of the company. If he is a member, he can attend the general meeting in the capacity of a member and participate in the meeting and voting.

2. 
Omission to give notice

(a) 
Accidental omission. An accidental omission to give notice or the non-receipt of notice does not invalidate the proceedings at the meeting [Section 172(3)]. ‘Accidental omission’ means that the omission must not be deliberate. 


Example. Nine members of the company were not served with notice of a meeting. The addressograph plates containing the names of these members had been removed from the file because the dividend warrants sent to those addresses had been returned and the company wished to verify their addresses. When the notices of GM were sent these plates had not been replaced. Held, this was an accidental omission and the meeting was valid (Re, West Canadian Colleries, Ltd.).

(b) 
Deliberate omission. Deliberate omission to give notice even to a single member would invalidate the meeting [Smyth v Darley] 


Example. M sold his shares in M Ltd. to D. The payment was to be made by D to M in installments and until the last installment was paid, M was to remain the member. Before the last installment paid, an AGM was held but M did not receive the notice of AGM, as the directors erroneously believed that M was no longer a member. Held, the failure to give notice was not accidental and the meeting held without notice to M was void [Musselwhite v Musselwhite and Sons Ltd.].

Ans. to Q. No. 10(a).

An investor is entitled to claim compensation for any loss or damage that he may have incurred by reason of any untrue statement included in the prospectus. However, a person named as a director in a prospectus may claim any of the following defences:

1. 
He may put a defence that he had consented to become a director, but after giving such consent, but before delivery of a copy of the prospectus for registration to the Registrar, he had withdrawn his consent, and so the prospectus was issued without his consent, and therefore he is not liable for the mis-statement in prospectus.

2. 
He may put a defence that he had consented to the issue of prospectus, but, after delivery of a copy of the prospectus for registration, but before allotment, on becoming aware of the untrue statement, he withdrew his consent and gave reasonable public notice stating the fact of withdrawal of consent and reasons therefor. 

3. 
He may put a defence that prospectus was issued without his knowledge or consent, but on becoming aware of issue of prospectus, he forthwith gave reasonable public notice that it was issued without his knowledge or consent.

4.
He may put a defence that he had reasonable ground to believe that the statement was true, and he continued to believe upto the time of the allotment of shares or debentures, that the statement was true.

Ans. to Q. No. 10(b).

1.
Meaning of pre-incorporation contract

A pre-incorporation contract is a contract purported to be made on behalf of a company before its incorporation. In other words, a pre-incorporation contract means a contract entered into by the promoters on behalf of a proposed company, i.e., before incorporation of a company. These contracts are usually made by the promoters to acquire some property or right for the proposed company.  

2. 
Distinction between pre-incorporation contracts and provisions contracts

	Basis of distinction
	Pre-incorporation contract
	Provisional contract

	1. 
Meaning 
	A pre-incorporation contract means a contract entered into by the promoters on behalf of a proposed company, i.e., before incorporation of a company.
	Any contract made by a company before the date at which it is entitled to commence business shall be a provisional contract.

	2. 
Section Applicable
	A pre-incorporation contract is governed by sections 15 and 19 of the Specific Relief Act, 1963.
	A provisional contract is governed by section 149 of the Companies Act, 1956.

	3. 
Relevance for a private company
	The term ‘pre-incorporation contract’ is relevant for public as well as private companies. 
	The term ‘provisional contract’ is not relevant for a private company. 

	4. 
Relevance for a company having no share capital
	The term ‘pre-incorporation contract’ is relevant for every company, even though it has no share capital. 
	The term ‘provisional contract’ is not relevant for a company if it has no share capital. 

	5. 
Binding nature
	A pre-incorporation contract is not binding on a company, unless the company adopts the contract as per the provisions of sections 15 and 19 of the Specific Relief Act, 1963.
	A provisional contract becomes binding on the company with effect from such date when it obtains certificate of commencement of business. A provisional contract does not require ratification or adoption.



