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NGEF Ltd. v  Chandra developers (P.) Ltd. : (2005) 8 SCC 219; Tata Motors Ltd v Pharmaceutical Products of India Ltd 2008 SCC 619 (VIMP)
It is difficult to accept the submission of the learned counsel appearing on behalf of the respondents that both the Company Court and BIFR exercise concurrent jurisdiction. If such a construction is upheld, there shall be chaos and confusion. A company declared to be sick in terms of the provisions of SICA, continues to be sick unless it is directed to be would up. Till the company remains a sick company having regard to the provisions of sub-section (4) of Section 20, BIFR alone shall have jurisdiction as regards sale of its assets till an order of winding up is passed by a Company Court.

Apart from the fact that sub-section (4) of Section 20 contains a non obstante clause and, thus, it shall prevail over the provisions contained in sib-section (2).

The said Act is also a latter statute.

The provision of SICA would prevail over the provisions of the Companies Act.

Section 20 of SICA relates to winding up of the sick industrial company.

Locus standi of SEBI to raise objection (VIMP)
The Act does not provide for any notice being issued to the SEBI prior to any order being passed under section 391 or 394. Even the Securities and Exchange Board of India Act, 1992 does not contemplate any notice to the SEBI or any right of appearance by the SEBI in proceedings before the High Court in its company jurisdiction including proceedings under section 391. Merely because the SEBI has been empowered to administer the provision of sections 77 and 77A, the SEBI does not get any locus in a petition under section 391 or 394, - SEBI v sterlite Industries (India) Ltd. (2003) 53 CLA 41 (Bom).
Wheter sections 77A take away the powers of High Court under section 100/391 (VIMP)
A company could purchase its shares prior to the introduction of section 77A, provided the scheme or arrangement for it had been sanctioned under sections 391 and 100 to 104. Section 100 does not prescribe the manner in which the reduction of capital is to be affected. Section 77A is merely an enabling provision. The legislative intention behind the introduction of section 77A is to provide an alternative method by which a company may buy back upto 25 per cent of its total paid up equity capital in any financial year subject to compliance with sub-sections (2), (3) and (4). The court’s powers under sections 100 to 104 and section 391 are not in any way affected by it. The conditions provided in section 77A are applicable only to buy-back of shares under section 77A. The conditions applicable to sections 100 to 104 and section 391 cannot be imported into or made applicable to a buy-back of shares under section 77A. Similarly the conditions for a buy-back under section 77A cannot be applied to a scheme under sections 101 to 104 and section 391. The two operate in independent fields. – SEBI v Sterlite Industries (India) Ltd. (2003) 53 CLA 41 (Bom).

When the scheme is not objected to by the shareholder, the amalgamation cannot be faulted merely because some person has written a letter containing some grievances

When there is no objection by any shareholder which falls within the parameters for exercise of jurisdiction by the High Court under section 391/394, the amalgamation cannot be defaulted on the basis of grievances made by any objector or other persons through letters written by them. – In re. ICICI Ltd. (2003) 52 CLA 181 (Guj).

Objection by a shareholder of a transferor company pending before a consumer court – cannot come in wake of sanctioning the amalgamation

Where a shareholder has some grievance against a company which has since merged with the transferee- company, and the nature of the grievance is in respect of calculation of interest on stock invest which the shareholder has purchased from the said merging company, and the matter is before a consumer forum, such grievance cannot come in way of amalgamation. – In re. ICICI Ltd. (2003) 52 CLA 181 (Guj).

Effect of amalgamation on certain lease agreements (VIMP)
In the instant case, the plaintiff had leased out his building to ‘C’ bank which got amalgamated later wit6h defendant bank. As per the terms of the lease, parties were not entitled to terminate tenancy. On amalgamation, the defendant bank sent a notice to plaintiff for termination of tenancy and kept rent in arrears. The plaintiff filed a suit for recovery of arrears of the rent on the ground that the defendant had no right to terminate the lease before the expiry period decreed by the court. On facts, it was apparent that the building was given on rent for residence of branch manager of ‘C’ bank and due to amalgamation, said lease agreement had become incapable of performance. Hence, the defendant bank could terminate lease agreement entered into between plaintiff and ‘C’  bank. However, it was held that the plaintiff was entitled to sue defendant bank for damages of breach of contract. On amalgamation, all rights, powers, claims, benefits, assets, liabilities, interests, movable and immovable, including premises subject to all incidents of tenure and the rents and other sums of money and covenants reserved by or constrained in the lease or agreements under which they were held would stand transferred to and become the properties and assets of the transferee. However, here the performance of the agreement was impossible. Hence, the plaintiff was only entitled to claim damages. – State Bank of India v William (2004) 50 SCL 152 (Ker).
Section 77A does not override sections 391 and 394

Section 77A  which is merely an enabling provision,  providing for alternative mode by which a company can buy back its shares upto a certain percentage, is not given any overriding effect over provisions of section 391 and 394. – T.C.I Industries Ltd. (2004) 50 SCL 450 (AP).

Transfer of assets at a very meager sum – Whether a prima facie ground for rejection of the scheme
In a scheme of amalgamation even if the assets are being transferred for a very meager sum, that by itself would not render agreement bad or against public policy. Referring to Hindustan Lever Employees Union v Hindustan Lever Ltd. (1994) 2 SCL 157: 
(1995) 83 Com Cas 1: (1994) 4 Comp LJ 228 (Bom) it was held that transfer of assets at a lower price could not be upheld as violative of public interest.- Blue Star Ltd., In re (2000) 24 SCL 300: (2001) 104 Comp Cas 371: (2000) Comp LJ 245: 2000 CLC 682 (Bom).

No need for the transferee company to file separate application

In the case, when the scheme of transfer would not affect the rights of the members or creditors of the  transferee company as between themselves and the company, there being no reorganization of the share capital of the transferor company, for the transferee company there is no need to file separate application under sections 391 to 394 the Act, 1956. – Vibank Housing Finance Ltd., In re (2006) 130 Comp Cas 705 (karn).

Unsecured creditor holding decree is not a class different from the other unsecured creditors (VIMP)
Merely because a decree had been passed in favour of the creditor, that would not constitute him a different class of unsecured creditor, Section 390(c)  of the Act provides that unsecured creditors who may have filed suits or obtained decrees shall be “deemed to be” of the same class as other unsecured creditors. – Sharp Industries Ltd., In re (2006)

Non-compliance with the provisions 24(f), (g) and (h) of listing agreement not a bar to sanction of a scheme of amalgamation (VIMP)
The consequences of non-compliance with any term of the listing agreement would entail the action by the relevant exchange under the provisions of the listing agreement and the Securities Contracts (Regulation) Act. Thus non-compliance with the provisions 24(f), (g) and (h) of the listing agrement does not bar a company from seeking sanction of a scheme of amalgamation under section 39 to 394 of Companies act. – Chemidys Manufacturing Company P. Ltd., In re (2006) 134 Comp Cas 58 (Bom).
Whether Company Law Board may grant relief to the NBFC when an application under section 391 is pending before the High Court? (VIMP)
Where an application is pending before the high court the under section 391, the Company Law Board ought not to have granted relief for repayment of the  deposits. The direction for repayment of during the pendancy of a proceeding under section 391 was neither warranted nor was it in the interest of the members in the light of better status to an order under section 391 of the act.

Thus the order of the Company Law Board was liable to be set aside. – Manipal Sowbhagya Nidhi Ltd. v G.N. Rama Rao and Others (2006) 164 Comp Cas 321 (Karn).

Secured creditor not attending meeting of the creditors can not raise objection.

Secured creditirs who do not attend the meeting of the creditors nor file objection against the revival of the company can not raise objections as to the scheme of arrangement or compromise. – CRB Capital Markets Ltd. v Reserve Bank of India (2007) 135 Comp Cas 86(Delhi).

Role of the court in the scheme of arrangement is supervisory

In the proceedings on a scheme of an arrangement, the court does not sit in judgement over the commercial wisdom of the parties to the scheme, but has a supervisory role. The court is not required to find out whether a better scheme could have been adopted by the parties and unless the court finds that the action of the majority is manifestly unfair and fraud is involved in the scheme, the court can not reject the scheme. – Core Health Care Ltd., In re (2007) 138 Comp Cas 204 (Guj).
Court fee payable while transferring share capital to the transferee company

When the transferred share capital of a transferor company becomes the Autorised share capital of the transferee company and there is an increase in the share capital, court fee is payable. – Areva T and D India Ltd., In re (2007) 138 Comp Cas 834 (Cal).

Filing of separate petition not required when the scheme does not affect the rights of member or creditors

A company can dispense with the requirement of the filing of separate company applications for the scheme of amalgamation when such a scheme does not affect the rights of the members or creditors of the transferee company nor involves reorganasation of the share capital of the company. – Punjab Chemicals and Crop Protection Ltd., In re (2008) 142 Comp Cas 259 (P&H).

Scheme meant for avoidance of payment of capital gains cannot be a ground to refuse sanction

In the present case, it was held that the scheme being a method for avoidance of capital gains tax could not be the reason for not sanctioning the sheme a scheme which was otherwise lawfulor valid. – Tata Tea Ltd., In re (2008) 144 Comp Cas 236 (Cal). 
Stocl exchanges can refuse listing even after grant of court’s approval

“No objection” from the stock exchange was not mandatory requirement for granting sanction to the csheme, but any scheme approved containing  a clause for listing before an exchange must necessariky comply with the mandate of the securities laws, rules, regulations and guidelines under the Acts and the listing agreement. Hence, even after the sanction of the scheme the stock exchanges could insist on compliance with their regulations as a condition for listing and in the event of any violation thereof, reject the application. – Pentamedia graphics Ltd. v Bombay Stock Exchange (2008) 145 Comp Cas 327 (Mad).

Accounting Standard 14 is applicable only in case of amalgamation and not in case of demerger

In the instant case, it was held that there was no amalgamation and it was merely a scheme of demerger of the business of the petitioner-company with the resulting company. Thus, the Accounting Standard 14 was applicable only in case of amalgamation and not in the case of demerger as envisaged in the proposed scheme. – Gallops Realty P. Ltd. (2009) 150 Comp Cas 596 (Guj).

A person neither shareholder nor creditor has no locus standi to raise objection

Under section 391, it was only the creditors and shareholders who were expected to consider the proposed scheme of amalgamation. the intevenor was neither shareholder nor creditor of the transferor company has no locus standi to raise objection. – Sequent Scientific Ltd., In re (2009) Comp Cas 32 1 (Bom).
A scheme sanctinind by requisite majority at creditirs’ meeting but not at shrs’ meeting – effect of

Where at a shareholders’ meeting the proposed scheme was not approved by three-fourths majority as referred to in sub-section (2) of section 391, though the scheme was approved at creditors’ meeting, the scheme could not be sanctioned by the court – Sudhakar Gupta v Electro Thermics (P.) Ltd. (In liquidation ) (2004) 63 CLA 338 (AP).

Whether scheme comes into effect from date of sanction or appointed date (VIMP)
A scheme of amalgamation must not come into effect from the date when scheme is sanctioned by Court but from appointed date which is prescribed under scheme itself and, thus, once a scheme is sanctioned by a court by passing an order under sections 391 and 394, such sanction relates back to date on which scheme was to come into operation as provided in scheme. – chhayya (M.N.) v Mani (P.R.S) (2005) 67 CLA 140 (Bom).

Whether court can sanction scheme of amalgamation when transferor company’s reference is pending before BIFR (VIMP)
But also refer SC judgment of NGEF ltd & Tata Motors
The court has power and jurisdiction to grant sanction to the scheme under section 391 and 394 of the Act. – National Organic Chemical Industries Ltd. v Nocil Employees’ Union (2005) 68 CLA 230 (Bom).

Ambit of term “proceeding” in section 391(6) (IMP)
The term “proceeding” in section 391(6) does not include within its scope criminal proceedings against company and its directors. Further, directors and guarantors of company are not entitled to benefit of section 391(6) to avoid binding obligation created under a composition under section 391. –Sharp Industries Ltd. In re (2005) 65 CLA 47 (Bom).

Whether stamp duty on combined authorised share capital of the two companies in amalgamation payable

In case of a merger where it is provided that share capital of the transferor company is to become authorised capital of transferee company, no fee to Registrar of Companies or stamp duty to Stat Government is payable. –Hotline Hol Celdings (P) Ltd, In re (2005) 57 SCL 367 (Delhi).

Non-compliance with listing agreement would not bar a company from making an application under section 391 and 394 (VIMP)
Thus, non-compliance with the provisions of clause 24(f), (g) and (h) of the listing agreement does not by itself bar a company from seeking section of a scheme of amalgamation under section 391 to 394 of the Act. Non does it entail an automatic dismissal of such a petition.

In a given case, it may be possible to contend that such non-compliance with the provision of clause 24 of the listing agreement has resulted in prejudice to the concerned parties. In such circumstances, it would be open to the company court to take the same into consideration while deciding whether or not to sanction a scheme for amalgamation. That, however, is different from saying that the company court is for that reason bound to dismiss the petition for amalgamation. – Chemidye Manufacturing Co. 
(P) Ltd, In re (2006) 72 CLA 193 (Bom).

Whether a contingent creditor entitled to attend creditors’ meeting 
A contingent creditor should not be deprived of its legitimate right of participating in meeting of unsecured creditors being a class by itself and very well contemplated within meaning of section 391. – Birla Vxl Ltd, In re (2006) 73 CLA 42 (Guj).

Whether pendency of BIFR proceedings would constitute bar for entertaining proceedings under section 391/394 by company court (VIMP)
ALSO READ NGEF LTD & TATA MOTORS LTD.
Pendency of BIFR Proceedings would not constitute bar for entertaining proceedings under section 391/394 by Company Court – Further, for purpose of Scheme, information required was principal outstanding dues of respective creditors on relevant date and thus failure of company to present other details would not affect implementation of scheme of compromise with creditors. – Sharp Industries Ltd, In re (2006) 73 CLS 69 (Bom)


Class of creditors – whether a debenture holder holding overwhelming percentage of total debentures of company can claim to be treated as a separate class of creditors (VIMP)
A debenture holder does not enjoy different position other than the secured creditor. All the secured creditors enjoy the same status and rights and constitute one class. – simbhaoli sugar mills ltd., in re (2006) 73 CLA 214 (All).
When proceeding under section 391 are pending in a court, Company Law Board should not order repayment of deposits.

When the appellant had chosen to point out the pending proceeding under section 391, the Company Law Board ought not be have ordered repayment of deposits on applications filed by the deposits of the appellant-company under sub-section (2) of section 45QA of the Reserve Bank of India Act, 1934 – Manipal Sowbhagya Nidhi Ltd. v Rama Rrao (G.N.) (2006) 75 CLA 145 (Kar).

Allegations of malfeasance and misfeasance, mishandling of the property, siphoning away of the funds and purchase of the property at a higher price or advancement of the loans cannot be considered in proceedings under section 391

So far as allegations of malfeasance and misfeasance, mishandling of the property, siphoning away of the funds and purchase of the property at a higher price or advancement of the loans are concerned, the same cannot be considered in proceedings under section 391. – Core Health Care Ltd, In re (2007) 79 CLA 318 (Guj).

Whether a scheme under sections 391 to 394 would run contrary to section 13 of the Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 and the company Court would have no jurisdiction to grant or approve such Scheme.
The proposal and consideration of the Scheme under sections 391 to 394 would run contrary to section 13 of the SARFAESI Act and the company Court would have no jurisdiction to grant or approve such Scheme. – Core Healthcare Limited v Nirma Limited (2007) 138 Comp Cas 204 (Guj).

Section 391 applies even to a case where an order of winding up has been made and a liquidator has been appointed 

Meghal Home (P) Ltd v Shree Niwas Girhi K.K. Samiti (2007) 78 SCL 482 (SC). 
Registration of an FIR alleging misfeasance is not required to be disclosed in proposed scheme.
Therefore, the non-disclosure of the FIR in respect of some allegations against the former  manager of the transferee-company is not material fact, the consequences of which can be passed on to the transferee-company. – Mototola India (P) Ltd, In re (2006) 73 CLA 1 (P&H).
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