Section 104 of the Customs Act, 1962

1. CAN THE COURT GRANT ANTICIPATORY BILL FOR AN ARREST UNDER SECTION 104 OF CUSTOMS ACT, 1962 ?
Union of India v. Padam Narain Aggarwal 2008(231) ELT 397(SC)

The respondent – Padam Narain Aggarwal filed an anticipatory bail in the session’s court which dismissed it but he later moved to the High Court which granted him anticipatory bail with a direction to the authorities that he should not be arrested without giving a ten days’ prior notice to him.  Revenue contended that the order passed by the High Court was illegal and erroneous.

Supreme Court observed that power to arrest a person by a Custom Officer under section 104 of the Customs Act, 1962, is statutory in character and can not be interfered with.  Supreme Court further noted that the law, on one hand, allows a Custom Officer to exercise power to arrest a person who has committed certain offences, and on the other hand, takes due care to ensure individual freedom by laying down norms and providing safeguards so that the power of arrest is not abused or misused by the authorities.  “Blanket” order of bail may amount to an invitation to commit an offence of a passport to carry on criminal activities.

Supreme Court pronounced that on the facts and in the circumstances of the present case, above directons, could not be said to be legal or in consonance with law.  Firstly the order passed by the High Court was a blanket one and granted protection to respondents in respect of any non-bailable offence.  Secondly, it illegality obstructed, interested and curtailed the authority of Custom Officers from exercising statutory power of arresting a person said to have committed a non-bailale offence by imposing a condition of giving ten days prior notice, a condition not warranted by law.  Hence, the order granting the anticipatory bail to the accused was set aside.

Section 35B(2) of the Central Exicise Act, 1944

2. WHETHER THE APPEAL FILED BY COMMISIONER HIMSELF AND NOT BY SUBORDINATE OFICER BASED ON AUTHORIZATION UNDER SECTION 35B, IS MAINTAINABLE ?

Commr. Of C.Ex. & Cus. V. Shree Ganesh Dyeing & Ptng. Works 2008 (232)ELT775(Guj.)

In the instant case, the assessee raised objection as to maintainability of the appeal on the ground that the appeal had been filed by Commissioner himself, instead of by the Central Excise Officer authorized by the Commissioner, as required by section 35B(2) of the Central Excise Act, 1944.

The Court, wjo;e ama;uzomg sectopm 35B(2) pf the Central Excise Act, 1944, held that section 35B(2) of the Act is made up of two parts or two stages.  The first stage is formation of an opinion by Commissioner that the order made by the appellate authority is not legal proper.  The Second stage is filing of an appeal against order of appellate authority by directing any Central Excise Officer authorized by the Commissioner in this behalf to file an appeal on behalf of the Commissioner.  Thus, the Commissioner is vested with a discretion, in the first instance to form an opinion as to whether appellate order is legal or proper and then exercise the discretion to decide whether an appeal should be preferred or not, having come to the conclusion that the order is not proper or legal.

The High Court further clarified that when a person is statutorily entitled to delegate powers to another person to file an appeal on behalf of the first named person, it goes without saying that the power which can be delegated is the power which the first named person would be entitled to exercise.  Hence, until and unless the Commissioner himself is entitled to file an appeal, there is no question of the Commissioner authorizing another officer to file appeal on his behalf.  The language of the latter part of sub-section (2) of Section 35 B of the Act itself makes this more than abundantly clear when the provision uses the phrase to appeal on his behalf.”

Classification under Central Excise

3. WHEN ENTRIES IN HARMONISED SYSTEM OF NOMENCLATURE (HSN) AND THE EXCISE TARIFF ARE NOT ALIGNED, CAN RELIANCE BE PLACED UPON HSN FOR THE PURPOSE OF CLASSIFICATION OF GOODS ?

Camlin Ltd. V. CCEx., Mumbai 2008 (230) E.L.T.193(SC)

The Supreme Court held that when the entries in the Hamonised System of Nomenclature (HSN) and the Excise Tariff are not aligned, reliance can not be placed upon HSN for the purpose of classification of goods under the said Tariff.  It further added that in the instant case, the Tribunal erred in relying upon the HSN for the purpose of classification of the impugned product.  The Tribunal failed to appreciate that since the entries under the HSN and the entries under the said Tariff are completely different, the Tribunal could not base its decision on the entries in the HSN.

Section 254(2) of Income tax Act, 1961

4. DISCUSS THE INTERPRETATION OF PHRASE “A MISTAKE APARENT FROM RECORD”?
Asst. Commr., IT, Rajkot v. Saurashtra Kutch Stock Exchange Ltd. 2008 (230)ELT 385(SC)
Supreme Court, while interpreting the phrase “any mistake apparent from record” under section 254(2) of the Incometax Act, 1961, stated that a patent, manifest and self-evident error which does not require elaborate discussion of evidence or argument to establish it, can be said to be an error apparent on the face of the record and can be connected while exercising certiorari jurisdiction.  An error apparent on the face of the record means an error which strikes on mere looking and does not need long drawn-out process of reasoning on points where there may conceivably be two opinions.  Such error should not require any extraneous matter to show its incorrectness.

Thus an error can not be said to be apparent on the face of the record if one has to travel beyond the records to see whether the judgment is correct or not.  An error which has to be established by a long drawn process of reasoning on points where there may conceivably be two opinions can hardly be said to be an error apparent on the face of the record.
To put it differently, it should be so manifest and clear that no Court would permit it to remain on record.  If the view accepted by the Court in the original judgment is one of the possible views, the case can not be said to be covered by an error apparent on the face of the record.
Note – The interpretation of phrase “mistake apparent from record” enunciated in above-mentioned case may be applied to section 35C(2) of the Central Excise Act, 1944 and section 129B(2) of Customs Act, 1962 – sections corresponding to section 254(2) of Income tax Act, 1961.

Section 127 H of the Customs Act, 1962

5. WHETHER SETTLEMENT COMMISSION IS JUSTIFIED IN DENYING THE GRANT OF IMMUNITY FROM INTEREST COVERED IN A CONTRACTUAL OBLIGATION ?

Falcom Textile Ltd. V.CCus., Amritsar 2008(230)E.L.T. 25(P & H)

The petitioner contended that the Settlement Commission had not granted the immunity from payment of interest to the petitioner on the ground that it  has no jurisdiction to grant immunity from interest covered under a contractual obligation.  However, as per the provisions of section 127H of the Act, the 
Settlement Commission has jurisdiction / power to grant imunity from interest covered in a contractual obligation.
On the other hand, the respondent pleaded that under section 127H of the Customs Act 1962, Settlement Commission has, no doubt, the jurisdiction / power to grant immunity either wholly or in part from the imposition of any penalty, fine and interest under the Act, with respect to the case covered by the settlement.  However, discretion togrant immunity from interest lies with the Settlement Commission.
The high court, in the present case, held that perusal of the impugned order shows that the Settlement Commission has not denied the immunity from interest on the ground of jurisdiction, but the same has been denied by the Settlement Commission while exercising its discretion.  The judgment of the Madras High Court in M/s. SLS Exports Pvt. Ltd.’s case provides that  the Settlement Commission h as power to waive interest even in the matter of contractractual obligation, but it is bound to grant immunity from interest.  It is a matter of discretion to be exercised by the Settlement Commission.  Hence, Settlement Commission is justified in denying the grant of immunity from interest covered in a contractual obligation.

6. WHETHER CIRCULARS CAN BE GIVEN PRIMACY OVER THE DECISIONS OF THE COURT ?

CCex.Bolpur v Ratan Melting and Wire Industries 2008 (12) STR 416(SC)

The assessee’s contention was that once a circular has been issued, even if runs  counter to the decision of Supreme Court, it is binding on the Revenue authorities.  The circulars issued by the Board are consequence of issuing a circular is that Revenue can not act contrary to the circular.  Once the circular is brought to the notice of the Court, the Revenue can not lodge an appeal taking the ground which is contrary to the circular.

However, Revenue pleaded that the law declared by Supreme Court is supreme law of the land under article 141 of the Constitution of India.  
Supreme Court observed that in Kalyani Packaging Industry v. Union of India and Anr. 2004(6) SCC(719), it was noted that law laid down by Supreme Court is law of the land.  The law so laid down is binding on all courts / tribunals and bodies.  It is clear that circulars of the Board can not prevail over the law laid down by this Court.
Supreme Court further decided that circulars and instructions issued by the Board are no doubt binding in law on the authorities under the respective statues, but when the Supreme Court or the High Court declares the law on the question arising for consideration, it would not be appropriate for the Court to direct that the circular should be given effect to and not the view expressed in a decision of the Court or the High Court.  So far as the clarifications / circulars issued by the Central Government and of the State Government are concerned, they represent merely their understanding of the statutory provisions.  They are not binding upon the court.  It is for the Court to declare what the particular provision of statute says and not for the Executive.  Looked at from another angle, a circular which is contrary to the statutory provisions has really no existence in law.

Rule 10 of CENVAT Credit Rules, 2004

7. IN CASE OF TRANSFER OF FACTORY TO ANOTHER SITE, IS THE ASSESSEE ENTITLED TO TRANSFER THE CENVAT CREDIT CORRESPONDING ONLY TO THE QUANTUM OF INPUTS AND CAPITAL GOODS TRANSFERRED TO THE NEW SITE ?

CCEx. Pondicherry v. CESTAT 2008 (230)ELT 209(Mad.)
The assessee a manufacturer of polypropylene bags and tubing, shifted its factory from Cuddalore to Pondicherry.  The assessee transferred the entire quantity of inputs and capital goods, available with it at the time of transfer, to the new site – Pondicherry.  On conducting physical verification, the Range Officer of the new premises reported that the capital goods, the inputs and unutilized CENVAT credit balance had been duly received and accounted for by the assessee in the respective registers of the new factory.  The balance of unutilized CENVAT credit lying with the assessee exceeded the amount of CENVAT credit corresponding to the quantum of inputs and capital goods transferred to the new site.  Revenue claimed that the assessee was entitled to transfer the CENVAT credit corresponding only to the quantum of inpurts and capital goods transferred to the new site and not the entire balance of unutilized credit.
Madras High Court held that erstwhile rule 8 of the CENVAT Credit Rules, 2002 (now rule 10 of the CENVAT Credit Rules, 2004) does not provide that the assessee could transfer the CENVAT credit corresponding only to the quantum of inputs transferred to the new factory, but permits the assessee to transfer the entire balance of unutilized CENVAT credit along with inputs and capital goods in stock at the factory to the new site.  Thus, requirement of erstwhile rule 8 of the CENVAT Credit Rules, 2002(now rule 10 of the CENVAT Credit Rules, 2004 had been complied with by the assessee.  Therefore, he could avail the entire CENVAT credit transferred by him.

Note – Relevant portion of rule 10 of the CENVAT Credit Rules, 2004 reads as follows :

“if a manufacturer of the final products shifts his factory to another site, the manufacturer shall be allowed to transfer the CENVAT credit lying unutilized in his accounts to such transferred factory.

Such transfer of the CENVAT credit shall be allowed only if the stock of inputs as such or in process, or the capital goods is also transferred along with the factory or business premises to the new site and the inputs, or capital goods, on which credit has been availed of, are duly accounted for to the satisfaction of the Deputy commissioner of Central Excise or as the case may be, the Assistant Commissioner of Central Excise.”
Classification of excisable goods 
8. IS COMMON PARLANCE TEST “BE ALL AND END ALL” FOR CLASIFICATION PURPOSES ?

CCEx. Delhi v. Ishaan Research Lab Private Limited 2008(230) ELT 7 (SC)

The assessee – Ishaan Research Lab Private Ltd. (IRLP Ltd.) contended that 16 products of IRLP Ltd. Under consideration were ayurvedic medicines covered under the Central Excise Tariff sub-heading 3003.30 chargeable to duty at the rate of 10% advalorem.  However, the Department contended that these products were classifiable under Chapter 33 – Cosmetic or toilet preparations, essential oils etc.. – of the Tariff.  Therefore, the said products would invite the duty at the rate of 40% advalorem.

Department’s plea was that these products were cosmetics such as skin beautification creams, lotion, moisturizers, shampoos, etc.. and sold to the hotels, beauty parlours etc.. It relied on the literature published by M/s. IRLP on the Skin Care Naturals thereby suggesting that the use of boutique products would make the skin beautiful and would help the user retain the bloom of youth.  It was also submitted by the Revenue that these products were treated as cosmetic products by the customers.
The Apex Court held that the said products would invite the duty as “ayurvedit medicines” at the rate of 10% advalorem and not at the rate of 40% advalorem as claimed by the Revenue since all these products were produced under the Drugs License issued under the Drugs and Cosmetics Act, 1940.  Further, label of the product specified the medicinal properties of the product and there was a specific claim that this was not a cosmetic product.

The Supreme Court clarified that the common parlance test is not “be all and end all” of the matter.  Merely because the product could be put to cosmetic use, that would not by itself make it a cosmetic product provided there was a rightful claim made that it was an a;yurvedit product on the factual basis, and it contained the medicinal ayurvedit medicament.

Note -
The heading cited in the case law mentioned above may not co-relate with the headings of the present Excise Tariff as this case relates to an earlier point of time.
