                                                     Prospectus

Prospectus:

Prospectus means any document described or issued as a prospectus. It includes

1 any notice, circular, advertisement or any other document.

2 Inviting deposits from the public or inviting offers from the public

3 For the subscription or purchase of any shares or debentures of a body corporate.

Offer or invitation to the public:

Offer or invitation to the public includes invitation to any section of the public, whether selected as:

1 Members or debentures holders of a company; or

2 Clients of the person issuing the prospectus; or

3 In any other manner.

What does not amount to ‘offer or invitation to the public’?

(a) Offer or invitation to the public includes invitation or any offer if it is a domestic concern of the persons making r receiving the offer or invitation. In other words an offer an offer or invitation made to particular persons does not amount to an offer or invitation to the public (e.g. where shares or debentures are issued to the friends and relatives of the promoters).

 Exception. However, if offer or invitation is made to 50 or more persons, t shall amount to an offer or invitation to the public.            

(b) Offer or invitation to the public does not include any offer or invitation if it is not calculated to result, directly or indirectly. In the shares or debentures becoming available for subscription to persons other than those who receiving the offer or invitation. Simply speaking, f any offer or invitation is not capable of being accepted by any person other than to whom such an offer or invitation is made, it does not amount to an offer or invitation to the public. Conversely, if it is possible for any person to purchase the shares of a company, although no offer or invitation was made to him by the company, it would amount to “offer or invitation to the public”.

Exception: however, if an offer or invitation is made to 50 or more persons, t shall amount to an offer or invitation to the public.               

Accordingly, if an offer or invitation is made by a company can be accepted only by such person to whom such offer or invitation is made, it is not offer or invitation to the public, provided such offer or invitation is made to less than 50 persons.

Whether an offer or invitation is an offer or invitation to the public or not is mixed question of law and fact. The true test is not to refer to the persons to whom offer or invitation is made, but to refer as to who can accept the offer or invitation made by the company. If an offer or invitation is such that it can be accepted by any person (any member of the public even though the offer or invitation was not made to him), the offer or invitation is an offer or invitation to the public.

Examples of “Offer or invitation to the public”: - 

(a) A limited invites public to subscribe for its shares or debentures. It is an offer or invitation to the public.          

(b) B Ltd. invites all CA students for subscription of its shares and debentures. It is an offer or invitation to the public.          

(d) C Ltd. invites 40 CA students (y sending personal communications) for subscription of its shares or debentures. It is not an offer or invitation to the public.

When Prospectus is not required to be issued: - (Sec. 56(5)]

(a) Where an offer or invitation is made to the existing members (whether or not member have the right of renunciation) or debenture-holders of the company.

(b) Where an offer or invitation is made to subscribe for shares or debentures which are –

· In all respects uniform with shares or debentures previously issued; and

· For the time being dealt in or quoted on a recognized stock exchange.  

(c) Where no offer or invitation is made to the public for issue of shares or debentures.

(d) Where shares or debentures are issued by a private company.   

AMBRIDGED PROSPECTUS (Sec. 56(3)]

Meaning: - Abridged prospectus means a memorandum containing such salient features of a prospectus as may be prescribed by Central Government [Sec. 2(1)]. The Abridged prospectus shall be in Form No. 2A. It must be attached to application forms. A Company shall not supply any application form for shares or debentures unless the application form is accompanied by abridged prospectus. In other words, abridged prospectus shall be attached by way of a perforated line to every application form issued for subscription of shares or debentures. The abridged prospectus and share application form shall bear the same printed number.

Furnishing of prospectus on demand: -

A copy of the prospectus shall e furnished to any person who makes request (before closing of the subscription list) for a copy of the prospectus.

When the abridged prospectus is not required?

(a) Where a bona fide invitation is made to a person to enter into an underwriting agreement with respect to the shares or debentures.

(b) If shares or debentures are not offered to the public.

(c) Where issue of prospectus is not required.

      Legal Rules to a Prospectus: - (Sec. 56, 57, 59, 60 and 72)

1. Registration: - with whom: - The prospectus shall be registered with registrar.

      Time Limit: - It is mandatory to register the prospectus with the Registrar before the prospectus is issued to the public. (Sec. 60)

2. Signing: - It should be signed by every director named in the prospectus.(Sec. 60).

3. Issue: -  Time Limit: -The prospectus must be issued within the 90 days of the registration of the prospectus.

Disclosure on prospectus issued: - The prospectus must state that a copy of prospectus has been delivered to the Registrar for the registration. (Sec. 60)

4. Date of issue: - (Sec. 55).  The date of issue of prospectus is the date on which the prospectus first appear as newspaper advertisement.

5. Opening of subscription list: - (Sec. 72). Where a prospectus has been issued, no allotment of any shares shall be made until – 

· The beginning of the 5th day after the prospectus is first period; or 

· Such later time as may be specified in the prospectus; or

· The beginning of the 5th day after public notice is given under section 62.

Such day is referred to as ‘date of opening  

6. Expert’s statement (sec. 56, 57, and 59) Meaning – Expert includes an engineer, a valuer, an accountant and any other person whose profession gives authority to him to make a statement. Conditions: -

(a) The expert must have given his consent.

(b) The expert must not have withdrawn his consent before delivery of prospectus to the registrar. 

(c) The prospectus must disclose the fact disclose the fact that expert has given his consent, and has not withdrawn his consent. (Sec. 56)       

Expert to be unconnected: - The expert is not, and was never, engaged or interested in the promotion or formation or management of the company.        

Deemed prospectus or offer for sale: - (Sec. 57)

    Where a company allots or agrees to allot any share or debentures with a view to all or any of those shares or debentures being offered for sale to the public or any document by which the offer for sale to the public is made shall be deemed to be a prospectus issued by the company. 

Presumptions as to deemed prospectus: - 

Unless contrary is proved, it shall be presumed that allotment or agreement to allot the shares or debentures to Issue House was made with a view to offer such shares or debentures to the public, if 

· the offer to the public was made within 6 months of allotment or agreement to allot the shares or debentures to the Issue House; or

· the whole consideration had not been received by the company when offer to the public was made by the Issue House. 

Effect: - All the provisions applicable to prospectus shall equally apply to deemed prospectus. 

Contents: -(a) Contents specified under section 56 read with schedule II.

(b) Net consideration received by the company from the Issue House.

(c) Time and place for inspection of contract for allotment of shares or debentures to the Issue House. 

Shelf Prospectus and Information Memorandum (Sec. 60 A)

A prospectus issued by any financial institution or Bank for one or more issue of the securities specified in that prospectus. 

Applicability: - 

· Any public financial institution, Public Sector Bank or Scheduled Bank whose main object is financing shall file a shelf prospectus.

· Financing means making loans to or subscribing in the capital of –

A private industrial enterprise engaged in the infrastructural financing; or

Such other company as Central Government may notify in this behalf.                 

Procedure: - 

· Shelf Prospectus shall be filed at the time of first offer of securities.

· The shelf prospectus shall be valid for a period of 1 year form the date of opening of the first issue of securities. 

· A company filing a shelf prospectus with the registrar shall not be required to file prospectus a fresh a fresh within the validity period of such shelf prospectus (i.e., 1 year).

· At the time of making second or subsequent offer of securities under the shelf prospectus, the company shall – 

(a) file an updated information memorandum (within such time prior to making second or subsequent offer of securities, as may prescribed by Central Government);

(b) Issue to public, updated information memorandum along with shelf prospectus. 

· The updated information together with the self prospectus shall constitute the prospectus.

· The information memorandum shall contain all material facts relating to the –

· new changes created; and

· changes in the financial position as have occurred between the first offer of the securities, previous offer of the securities and the succeeding offer securities.

Information Memorandum and Red Herring Prospectus (Sec. 60 B)

Information Memorandum

Meaning: - A process undertaken prior to the filing of the prospectus by which 

(a) demand for the securities proposed to be issued by a company is elicited; and

(b) price and terms of issue

The company may circulate information memorandum to the public prior to filing the prospectus. 

Red Herring Prospectus
Meaning: - A prospectus which does not have complete particulars on price and quantum of securities offered.

The company shall file a red-herring prospectus at least 3 days before the opening of the offer.

Variations Between Information memorandum and Red Herring prospectus: -

Intimation of variation: - Any variation between information memorandum and red-herring prospectus shall be –

· highlighted as variations by issuing company; and

· individually intimated to the proposed investors.

Not to encash advance subscriptions: - Any advance subscription for securities (by way of cash or post dated cheques or stock invest), if already received by the issuing company, shall not be encashed until: -

· such variation is individually intimated to the proposed investors; and

· the company has offered an opportunity to the proposed investors to withdraw their applications and cancel the subscriptions money paid.

Withdrawal of applications: - A proposed investor may withdraw his application within 7 days of the receipt of intimation given by the company.

Allotment to be void: - Reasons: An allotment shall be void if –

· the company fails to give enough information of any variation to the proposed investor; or
· the company fails to give to the proposed investor an opportunity for canceling the application.
Refund of money and interest:- if the allotment becomes void, the proposed investor will be entitled to receive: -

· refund of his subscription money; and
· interest at 15% p.a.
Obligations of the company: -

Obligations: - Information memorandum and red-herring prospectus shall carry same obligations as are applicable to the prospectus.

Filing of final prospectus 

Upon closing of the offer, a final prospectus shall be filed –

· in case of a listed company – with SEBI and the Registrar.

· In other cases – With the Registrar.

Contents of final prospectus 

The final prospectus shall state –

· The total capital raised;

· The closing price of the securities; and 

· Any other details as were not complete in the red-herring prospectus.

Contents of Prospectus: -

Matters contained in Part I of Schedule II

General information: -

· Name and address of registered office of the company.

· A statement that the consent of CG for the present issue has been obtained.

· A statement that application has been made to one or more stock exchanges for listing of present issue.

· A statement that any person who makes a fictitious application for the purchase of company’s share shall be punishable with imprisonment up to 5 years.(Sec. 68 A)

· A statement that if minimum subscription is not received within 90 days from the closure of issue, money received from applications shall be refunded.

· A statement that refund orders shall be issued within a period of 10 weeks.

· The date of opening, earliest closing of the issue and closing of the issue.

· Names and addresses, lead managers, debenture trustee, underwriters.

· Amount underwritten, and a declaration that underwrites have sufficient recourses to discharge their obligations.

· A statement that all monies shall be transferred to a separate bank account.

· Rating obtained from CRISIL or any other agency should be indicated.

· Authorized, issued, subscribed and paid up capital.

· Size of present issue.

· Paid up capital after present issue or conversion of debentures.

Terms of present issue:         

· The terms of payment.

· The rights of the holder

· How to apply, availability of forms, prospectus and modes of payment.

· Any special tax benefit for the company and its shareholders

Particulars of the issue        

· The objects of the issue.

· The projected cost of the issue.

· The means of financing of the issue.

Company Management and Project: -

· History of the company, main objects, present business.

· The subsidiaries of the company.

· The promoters and their background.

· Manager, MD and other directors – names, addresses and occupation.

· The location of the project, information about plant and machinery and technology,

· The infrastructure facilities.

· The nature of the product.

· Marketing set up

· The future prospectus of the company, expected capacity utilization during first 3 years and expected year when the company would be able to earn profit.

Stock Market Data: -

· The high and low price of the shares and debentures in each of the last 3 years.

· The monthly high and low price of shares and debentures during last 6 months.

         Particulars about company under the same management: -

· The name of the company

· The amount of issue, year and type of issue.

· The date of completion of the delivery of shares and debentures certificate.

· The date of completion of the project.

Outstanding litigation: -

· The litigation likely to affect the operation and finance of the company.
· The criminal prosecution launched against the company and the directors.
Management Perception of risk factors: -

· The sensitivity to foreign exchange rate fluctuations.
· The difficulty in availability of the raw materials or in marketing of the products etc.
  Matters contained in Part II of Schedule II

General information:

· Directors, auditors, solicitors, experts, managers, bankers, Registrar to issue – names and addresses and their consents.

· The expert opinion obtained, if any. 

· The change, if any in directors or auditors during last 3 years.

· The authority for issue of shares and debentures, and details of resolution passed for issue.

Financial information: 

· Auditor’s reports, profits and losses, assets and liabilities, rates and dividends paid by the company during preceding FY.

Statutory and other information:

· The amount of the minimum subscription.
· The expenses on the issue.
· The amount of underwriting commissions and brokerage.
· The particulars of previous issue during the last 5 years.
· The debentures and redeemable preference shares outstanding on the date of the prospectus.
· The option to subscribe for the share and debentures of the company.
· The details of option to subscribe for securities to be dealt with the company.
· The particulars of the property to be purchased by the company.
· The particulars about managerial personnel.
· The rights of the members regarding voting, dividend, lien, on shares.
· The restrictions on the transfer or transmission or splitting of shares or debentures.
· A declaration that all the relevant provisions of the companies Act, 1956, and the guidance issued by the Government have been complied with and no statement made in prospectus is contrary to the provisions of the Companies Act, 1956.
Golden Rule for Framing the prospectus: 

Meaning of untrue statement and prospectus containing untrue statement: 

· A statement included in a prospectus shall be deemed to be untrue, if the statement is misleading in the form and context in which it is included (Sec. 65)

· Similarly, if the omission from a prospectus of any matter is calculated to mislead the investors , the prospectus is deemed to be a prospectus in which an untrue statement is included (Sec. 65)

Golden Rule:

· The prospectus must be present the whole picture of the company.

· The prospectus must disclose all the material facts truly and honestly and accurately.

· All the facts which are likely to influence the decision regarding applying for shares must be disclosed.

· The prospectus should not contain any untrue or misleading statement.

· No fact should be omitted, the existence of which might in any degree affect the nature or quality of privileges and advantages disclosed by the prospectus (Rex v Kylsant)
· Suppression of the fact however remote, will make a prospectus misleading if inclusion of such fact might have affected investor’ decision to subscribe for the shares.

Remedies against the company for mis-statement in the prospectus:

Rescission of the contract to take shares: An investor has a right to take shares if he subscribe to the shares on the basis of a false statement contained in the prospectus, i.e. where the prospectus is a misleading prospectus.

Conditions: 
· Prospectus has been issued by or on the behalf of the company.

· There must be a representation of fact.

· The false representation of fact must be material.

· The investor must have relied and acted on the prospectus, i.e. he subscribed for the shares after being influenced by the statement in the prospectus.

Thus a person who purchase shares from the secondary market cannot claim any remedy against the company (Peek v Gurney)         

· The investor rescinds the contract within a reasonable time.

To sum up, if misstatement material fact in the prospectus has induced an investor to purchase shares, he has right to rescind the contract within the reasonable time.

 Causes in which right of rescission is lost: 

· Lapse of reasonable time.

· Affirmation or adoption of the contract, i.e. with full knowledge of misstatement in the prospectus, the investor upholds the con, e.g. where investor fails to sell the shares or receive the dividend, attend votes in GM.

· Start of liquidation.

Claim damages by surrendering shares: 

Where the investor rescinds the contract to take shares, he may, in addition, sue the company for recovery of the loss caused to him.

Remedies against promoters, directors and experts or Civil liability for misstatement in prospectus (Sec. 62)

Conditions:

· There must be an untrue statement in the prospectus

· Loss is caused to the investor by subscribing for shares.

· The investor relied and acted on the prospectus. 

       Nature of Remedy:

    Every director, proposed director, promoter expert and every other person who authorized to issue of the prospectus shall be liable to the investor for the damages, i.e. to compensate the loss caused to the investor.

Defence to a director

A director may take a defence that –

· He consented to become a director.

· Afterwards he withdraw the consent(before the issue of the prospectus); or 

· Therefore the prospectus was issued without his consent.

Defence to an expert: 

Belief in truthfulness of the statement: 

· The expert may take defence that

· He was competent to make the statement;

· He had reasonable ground to believe that the statement was true; and

· He continued to believe upto the time of allotment of the shares, that the statement was true. 

Withdrawal of the consent: 

The expert may defence that

· He had consented to issue the prospectus.
· Afterwards he withdrew his consent (before delivery of a copy of prospectus for registration); and
· Therefore the prospectus was issued without his consent.
Withdrawal of the consent on becoming aware of untrue statement:

· He had consented to the issue of the prospectus.

· Afterwards on becoming aware of the untrue statement, he –

· withdrew his consent (after delivery of copy of prospectus for registration but before allotment) ;

· gave reasonable public notice.

Defence to any person:

Withdrawal of the consent on becoming aware of untrue statement:

Any person may take defence that-

· he had consented to the issue of the prospectus; but

· afterwards on becoming aware of the untrue statement he- 

· withdrew his consent (after delivery of copy of prospectus for registration but before allotment) ;

· gave reasonable public notice.

Prospectus was issued without his consent or knowledge:

Any person may take defence that –

· the prospectus was issued without his knowledge or consent.

· On becoming aware of this fact of issue of prospectus, he forthwith gave reasonable public notice.

Belief in truthfulness of the statement:

Any person may take defence that -

· He had reasonable ground to believe that the statement was true; and

· He continued to believe upto the time of allotment of the shares, that the statement was true. 

Defence to a person making statement on the basis of report of an expert:

A person making a statement on the basis of report of an expert may take defence that:

· The expert had consented to issue the prospectus.
· The expert had not withdrew his consent (before delivery of a copy of prospectus for registration); and
· The expert had reasonable ground to believe that the statement was true; and

· The expert was competent to make the statement;

Defence to a person making a statement on some other basis:

· Any person making statement on the basis of a public document defence that the statement was correct and fair representation of such public document.  
· Any person making statement on the basis of a official document defence that the statement was correct and fair representation of such official document.  
Right to claim indemnity: 

A person may claim indemnity if:

· He was named as a director or expert; but

· He had not consented to become the director or expert or he had withdrawn his consent before the issue of the prospectus.

      Liability to indemnity:

· Every director or every other person who authorized to issue the prospectus.

· A director who had not consented to issue prospectus shall not be liable.

· An expert shall not be liable in respect of a statement made by him in the capacity of an exert.

Amount of indemnity:

The indemnity shall extend to recovery of all damages, damages costs incurred by him.

LIABILITY FOR OMISSIONS OF FACTS (Sec. 56)

Conditions: 

· Omission of any fact required to be disclosed under section 56 read with schedule II.

· Loss is caused to the investor by subscribing for the shares.

· The investor relied and acted upon the prospectus.

       Defences available to the directors: 

· The person proves that he had no knowledge of the matter disclosed in the prospectus.
· The person proves that the omission arose from an honest mistake of the fact on his part.
· In the opinion of the Court, the omissions were immaterial 
· In the opinion of the court, the omissions should reasonably be excused.
Criminal liability for misstatement in prospectus (Sec. 63)

Nature: Every person who authorized to issue of a prospectus containing an untrue statement shall be punishable with imprisonment upto 2 years, or fine Rs.50,000 or both.

Defence: The person proves that the statement was immaterial.

The person proves that - 

·  He had reasonable ground to believe that the statement was true; and

· He continued to believe upto the time of allotment of the shares, that the statement was true. 

Penalty for fraudulently inducing persons to invest money: (Sec. 68)

· Nature of defaults: a person makes any statement or promise or forecast which is false or misleading or a person dishonestly conceal the material facts.

· Then such person is punishable u/s 68.

Penalty:- Imprisonment up to 5 years or a fine up to Rs.10, 000 or both.

Buying shares in fictitious names: (Sec. 68A)

Nature of defaults: 

· Making an application for shares in fictitious names.

· Inducing a company to allot or register transfer of shares to any person in fictitious names.

Disclosure requirement: 

The prohibition on personation for acquisition of shares and its consequences shall be prominently reproduced in –

· Every prospectus issued by the company.

· Every application form issued by the company

Penalty:- imprisonment up to 5 years.

Statement in Lieu of Prospectus: (Sec. 70)

Statement in lieu of the prospectus must be filed with the registrar by a public company having share capital if

· The company does not issue a prospectus.

· The company issue a prospectus but not proceed to allot the shares to the public.

Time limit: it should be filed with the Registrar at least 3 days before the allotment of the shares. 

Signing: signed by very person who is named therein as a director or proposed director of the company.

Other legal requirements: 

· It shall be as per schedule III.

· It should not be issued to public.

· If it contains misstatement, then the civil and criminal liability is same as in case of prospectus.

Effects of Contravention: if a copy of the statement is not filed with the registrar at least 3 days before the allotment of shares, the allotment shall be voidable at the option of investor.

Non Applicability: 
· Private company.

· Company having no share capital.

· Subsequent allotment of shares by a public company.
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