DIRECT TAXES CASE LAWS (APRIL 2009 – JAN 2009)

1) Maharashtra State Warehousing vs. DCIT (ITAT Pune)
April 28th, 2009 
Even State Govt. Undertakings need COD clearance 
 In the light of the judgement of the Supreme Court in ONGC vs. CIDCO (2007) 7 SCC 39 and that of the Madras High Court in Tamilnadu Warehousing Corp Ltd vs. DCIT (2008) 15 DTR 67, even appeals involving State Government undertakings require approval of the Committee on Disputes. The appeal can be proceeded with only if the appellant is either able to obtain the requisite COD clearance or file satisfactory evidence to prove that a COD to deal with State – Centre disputes has not been formed.  

Note: The judgement of the Special Bench in DCIT vs. Maharashtra State Road Transport Corporation 100 ITD 187 is no longer good law in view of the judgements referred to above. 

2) Mahindra & Mahindra vs. DCIT (ITAT Mumbai Special Bench)
April 24th, 2009 
No TDS Liability on payer beyond 6 years & if payee not assessed 
Where the assessee floated a GDR issue and made payments to the foreign lead manager by way of management and underwriting commission etc and the AO took the view that the said payments was chargeable to tax in the hands of the recipient u/s 9 (1)(vii) as “fees for technical services” and that the assessee ought to have deducted tax thereon u/s 195 and on account of its failure to do so was liable to be treated as an “assessee in default” u/s 201 and the question arose whether the said order u/s 201, having been passed after the expiry of four years from the end of the relevant financial year, was barred by limitation, in the absence of any provision in the Act HELD: 

(a) The argument that s. 201(1) (pre amendment by the FA 2008 w.r.e.f 1.6.2002) applies only where there is a failure to deposit the deducted tax and not where there is a failure to deduct tax and that it is only after the amendment that a failure to deduct tax is covered is not acceptable as the amendment is clarificatory of the legislative intent; 

(b) Though s. 201 (1) does not impose any time limit for the initiation of proceedings or the passing of an order, a reasonable time limit would have to be read in as otherwise the authorities would have an indefinite period to take action and the sword of uncertainty would hang forever over an assessee; 

(c) A ‘reasonable period’ would have to be determined bearing in mind the fact that an order u/s 201 is to be treated as akin to an assessment order and that it is dependent on the outcome of the assessment of the payee. Accordingly, the maximum time limit for initiating and completing proceedings u/s 201 (1) has to be on par with the time limit for initiating and completing reassessment proceedings u/s 147; 

(d) Accordingly, following the time limits imposed by s. 149, s. 201 proceedings should be initiated within six years from the end of the relevant assessment year if the income by virtue of sums paid without deduction of tax at source by the payer chargeable to tax in the hands of the payee is equal to or more than one lakh rupees. If such amount is less than Rs. 1 lakh then the proceedings must be initiated within four years from the end of the relevant assessment year. By the same logic the proceedings u/s 201 (1) must be completed by passing an order within one year from the end of the financial year in which proceedings u/s 201(1) were initiated. These time limits apply to s. 201 (1A) as well; 

(e) Though the Delhi High Court has held in CIT vs. NHK 305 ITR 137 that the period of four years was a reasonable period, the same is not binding as it is of a non-jurisdictional High Court and also because there is no unanimity on the subject amongst the Courts; 

(f) The underlying principle behind tax deduction at source is the presumption that the amounts paid are chargeable to tax in the hands of the payee. In order to treat the payer as an assessee in default, it is of utmost importance that the sums paid are capable of being brought within the purview of the tax net and an assessment can lawfully be made on the payee. On facts, as no assessment was made on the payee and as the time limit for making an assessment u/s 147 had expired, the order u/s 201 (1) / 201 (1A) passed on the payer was invalid; 

(g) “Payment” to or crediting the account of non-resident u/s 195( 1) also covers retention of the amount by non-resident where only net amount is remitted to the Indian party; 

(h) Fees for technical services u/s 9(1)(vii) read with Expl 2 covers management commission and selling-commission allowed to the non-resident in respect of the GDR issue. Underwriting commission does not fall within the definition of ‘fees for technical services’ u/s. 9(1)(vii). Reimbursement of expenses is not income; 

(i) The term “make available” in Art. 13 of the DTAA means to provide something to one which is capable of use by the other. Such use may he for once only or on a continuous basis. However, if the non-resident uses all the technical services at his end then though the benefit of that directly and solely flows to the payer of the services, the services cannot be said to have been “made available” to the payer. 

3) P. C. Jain vs. UOI (Delhi High Court)
April 17th, 2009 
Disqualification of Ex-Members practicing before CESTAT is constitutional 
Where s. 129 (6) of the Customs Act inserted by the FA 2007 w.e.f 11.05.2007 provided that the President, VP and Member of the Customs Excise Service Tax Appellate Tribunal (CESTAT) were not permitted to appear before that Tribunal after demitting office and the question arose whether the said provision was violative of Articles 14, 19(1)(g) and 21 of the Constitution, HELD, dismissing the Petition that:

(a) The provision is salutary and in public interest. Its rationale is to strengthen the administration of justice; 

(b) The contention that Article 14 is violated is not tenable. The fact that the evil or mischief which is sought to be remedied by insertion of the impugned provision is not identified with empirical data is not acceptable because the common law principle is that justice must not only be done but must be seen to be done and disqualification is incurred even when there is only a suspicion or likelihood of bias. It is a question of public perception and confidence. The provision seeks to remove perceived bias; 

(c) The contention that there is discrimination on the basis that Members of the ITAT and ATFE are not subject to the same disability is also not tenable because s. 129 (6) is reformative and marks a beginning (of what the law should be); 

(d) The contention that Article 19(1)(g) is breached because the right to practice as an advocate is taken away is not acceptable because firstly, an advocate does not have an unbridled or absolute right to practice before all Courts and Tribunals. Secondly, the provision imposes a restriction with regard to a forum and does not completely prohibit them from practicing their profession. The Ex-Members can practice before superior forums; 

(e) The provision is in public interest as it helps to develop and foster entry of fresh blood and talent at the level of the tribunals and at the same time makes available much needed expertise of the Ex-Members in the superior forums; 

(f) The contention that Article 21 is violated is also untenable because there is no deprivation of right to livelihood and there are several avenues open to the Ex-Members to earn their livelihood; 

 

See Also: Old is Gold! where it was observed:

“When a retired member appears before the authorities lower to the Tribunal, the institution of the Tribunal loses the respect of the people. The High Court judges after retirement never appear before High Court or lower courts, this has enhanced the respect of the judiciary. It is essential that the service rules may be amended or by convention the retired members may not be permitted to appear at the place of retirement or any forum lower to the Tribunal”

4) CIT vs. Singapore Airlines (Delhi High Court)
April 16th, 2009 
TDS required even on commission retained by agent 
Where the assessee-airline supplied blank tickets to the travel agent, on terms that the same be sold at a minimum price and the difference between the said minimum price and the price at which the tickets were sold to the passenger was retained by the travel agent and the question arose whether the amount so retained by the agent was “commission” and whether the assessee was required to deduct tax thereon u/s 194-H of the Act, HELD, reversing the decision of the Tribunal:

(a) The relationship between the airline and the travel agent was that of a principal and agent as all the requirements of s. 182 of the Contract Act were fulfilled by the PSA. By the acts of the travel agent, a legal relationship was created between the airline and the passenger;

(b) The monies retained by the travel agent in the form of supplementary commission is not a “discount” because the travel agent never obtains proprietary rights to the tickets and has never paid a “price” for the same. Instead, the same is “commission” because it is received for services rendered on behalf of the assessee-airline and the airline ought to have deducted tax u/s 194-H;

(c) The argument that the assessee-airline is unable to deduct tax at source since it is unaware of the commission retained by the agent till a billing analysis is done is not acceptable because once an obligation is cast, it is for the assessee-airline to retrieve the necessary information from the travel agent and put itself in a position to deduct tax. The assessee cannot take up the stand that the machinery for deduction of tax has failed;

(d) However, in respect of the issue of “concessional” tickets to the agents, the difference between the full value and the concessional price was not “commission” because though it was a reward for services, title to the ticket passes to the agent and the relationship was that of a principal to principal. The difference was a “discount”. 

Note: The Bombay High Court has taken a contrary view in CIT Quatar Airways. 

5) Bar of Indian Lawyers vs. D. K. Gandhi (Supreme Court)
April 15th, 2009 
Lawyers not liable under consumer Act: SC 
The State Commission, Delhi, held that services rendered by a Lawyer would not come within the ambit of s. 2(1)(o) of the Consumer Protection Act, 1986, as the client executes the power of attorney authorizing the Counsel to do certain acts on his behalf and there is no term of contract as to the liability of the lawyer in case he fails to do any such act. The State Commission held that it is a unilateral contract executed by the client giving authority to the lawyer to appear and represent the matter on his behalf without any specific assurance or undertaking.

This verdict was reversed by the National Consumer Disputes Redressal Commission on the ground that lawyers are rendering a service. They are charging fees. It is not a contract of personal service and that there was no reason to hold that they are not covered by the provisions of the Consumer Protection Act, 1986. It was held that though a Lawyer may not be responsible for the favourable outcome of a case as the result/out come does not depend upon only on lawyers’ work, but, if there was deficiency in rendering services promised, for which consideration in the form of fee is received by him, then the lawyers can be proceeded against under the Consumer Protection Act. 

The said judgement of the NCDRC has now been stayed by the Supreme Court. 

6) CIT vs. Woodward Governor (Supreme Court)
April 9th, 2009 
Foreign Exchange fluctuation losses are allowable on accrual basis 
Where the assessee carrying on the mercantile system of accounting claimed that: 

(i) The additional liability arising on account of fluctuation in the rate of exchange in respect of loans taken for revenue purposes was allowable as deduction u/s 37(1) in the year of fluctuation in the rate of exchange and not in the year of repayment of such loans; and

(ii) The actual cost of imported assets acquired in foreign currency is entitled to be adjusted u/s 43A (prior to the amendment by the FA 2002) on account of fluctuation in the rate of exchange at each balance sheet date, pending actual payment of the varied liability HELD approving the claim that:

(a) The term “expenditure” in s. 37 covers an amount which is a “loss” even though the said amount has not gone out from the pocket of the assessee. The “loss” suffered by the assessee on account of the exchange difference as on the date of the balance sheet is an item of expenditure u/s 37(1) ;

(b) Profits and gains are required to be computed in accordance with commercial principles and accounting standards (AS-11);

(c) Accounts and the accounting method followed by an assessee continuously for a given period of time needs to be presumed to be correct till the AO comes to the conclusion for reasons to be given that the system does not reflect true and correct profits;

(d) The fact that the department taxed the gains on fluctuation on the basis of accrual while disallowing the loss is important and indicates the double standards adopted by the Department;

(e) U/s 43A (pre-amendment), the change in the rate of exchange subsequent to the acquisition of asset triggers the adjustment in the actual cost of the assets. Actual payment of the liability as a consequence of the exchange variation is not required. The amendment of s. 43A by the FA 2002 w.e.f. 1.4.2003 is not clarificatory. 

 

Note: The judgement of the ITAT Special Bench in ONGC vs. ITO 83 ITD 151 has the unique distinction of being affirmed by the Delhi High Court in Woodward Governor 294 ITR 451 and being reversed (after being termed “perverse”) by the Uttaranchal High Court in CIT vs. ONGC 301 ITR 415. With the present verdict of the apex court, the judgement of the Special Bench stands approved and that of the Uttaranchal High stands impliedly overruled. 

7)
Aztec Software vs. ACIT (Karnataka High Court)
April 8th, 2009 
High Court stays 5 Member Special Bench judgement on transfer pricing 
In admitting the appeal filed under section 260A against the judgement of the 5 Member Special Bench of the Tribunal in Aztec Software vs. ACIT 294 ITR (AT) 32 / 107 ITD 41, the High Court has granted stay of “the operation and all further proceedings” of the said judgement until further orders. 

Note: The judgement of the Special Bench deals with various Transfer Pricing issues. No reasons are given in the High Court’s order on why stay was granted. 

See Also: Transfer Pricing: A definitive Guide. 

8)
Bhrama Associates vs. JCIT (ITAT Pune Special Bench)
April 6th, 2009 
On a rationalized interpretation of s. 80-IB (10), 
“Housing Projects” held to include commercial area. 
 

Where the assessee constructed a project in Pune in which the percentage of commercial area to the total area was 20.83% and the said project was approved by the Pune Municipal Corporation as a “New/ Residential + Commercial project” (and not as a “housing project”) and the question arose whether prior to the amendment of s. 80 IB (10) w.e.f. 1.4.2005 (to the effect that the commercial area in a housing project should not exceed the lesser of 5% of the built up area or 2,000 sq ft), the assessee’s project was a “housing project” eligible for deduction u/s 80-IB (10), HELD: 

(i) S. 80 IB (10) is aimed at promoting construction of housing projects so as to address the problem of shortage of dwelling units. It cannot be said that the object is to encourage house building activity per se, irrespective of whether these are dwelling or commercial units;

(ii) However, given that under the DC Rules (of Pune) there cannot be a pure residential project and it is incumbent on the developer to reserve a part of the plot for shopping, commercial use of area must be regarded as an integral part of a housing project and does not vitiate the character of a housing project;

(iii) The fact that the 2005 amendment placed a restriction on commercial user also shows that commercial user was permissible even prior to that; 

(iv) On the question as to the extent to which commercial use in a “housing project” is permissible, the approval by the local authority of a project as a “housing project” is conclusive and no further enquiry is required;

(v) Where the local authority does not grant approvals to “housing projects” but instead grants approvals to “residential and residential cum commercial projects”, one will have to adopt the doctrine of purposive interpretation to draw a “lakshman rekha” and ensure that the basic character of the project continues to remain in harmony with the object of the tax incentive i.e. augmenting affordable dwelling units. Applying the said doctrine of purposive interpretation, cases where commercial built up area does not exceed 10% of the total area are eligible for the benefit as such projects are predominantly residential in nature;

(vi) Cases where the commercial area is more than 10% will not be eligible for deduction unless it can be shown that income from the residential dwelling units can be worked out separately and even after excluding the commercial use of plot, the project satisfies all the requirements of section 80IB (10). 

Harshad Doshi 109 TTJ 335 and Saroj Sales 115 TTJ 485 approved.

Arun Excello 108 TTJ 71 partly approved.

Laukik Developers vs. DCIT 105 ITD 657 (Mum) overruled (Note: It was not even the Revenue’s case before the Spl. Bench that a housing project can have no commercial area at all). 

 

See Also: Treatise on the law of Real Estate Development Contracts
9)
In Re WorleyParsons Services Pty. Ltd (AAR)
April 2nd, 2009 
Ishikawajima Harima (SC) doubted / distinguished 
Where the assessee, an Australian company, entered into an agreement with Reliance and it was agreed that the consideration thereof constituted “royalty” but the assessee claimed (i) that the said royalty was “effectively connected” with a permanent establishment (PE) and consequently assessable as business profits, (ii) that the portion of such “profits” as was not “attributable” to the PE was not assessable to tax in India and (iii) that even otherwise the royalty was not assessable to tax in view of Ishikawakima 288 ITR 408 (SC) where it was held that fees for technical services (and royalty) was not assessable to tax u/s 9(1)(vii) (9(1)(vi)) if it was not rendered and utilized in India, HELD:

(i) In order to be “effectively connected”, the PE should be engaged in the performance of royalty generating services. There must be a real and intimate connection and clear co-relation between the services giving rise to royalty and the PE. A connection between the PE and the contract is not enough; 

(ii) On facts, as the bulk of the work was done outside India, the royalty was not “effectively connected” with the PE so as to qualify as business income. The fact that the said work was done based on inputs from India and the end-product was delivered and utilized in India was not relevant as that was pursuant to a different agreement;

(iii) Ishikawajima cannot be read to mean that the mere existence of a PE is enough to trigger the exclusion clause and cause royalty income to be assessed as business income. It does, however, imply that there may be situations where though the royalty may be “effectively connected” with the PE, still it may not be “attributable” to the PE;

(iv) It is not clear why in Ishikawajima reference has been made to s. 9(1) (vii) (c) instead of s. 9 (1) (vii) (b) even though the two deal with different situations and why it was stated that s. 9 (1)(vii) (c) requires that the services have to be rendered as well as utilized in India in order to be taxable in India even though the word “rendered” is not to be found even in the inapplicable clause (c). Though it is difficult to find an answer, the dicta has to be respected without invoking the doctrine of per incuriam as far as possible;

(v) Further, though in Ishikawajima it was observed that “the legal fiction created by s.9 should be construed having regard to the object which it seeks to achieve”, it was not indicated as to what is the object of the said provision that deters the legal fiction being carried to the extent specifically provided by the language of the section. The object of s. 9(1) is to deem certain incomes as accruing or arising in India so as to widen the net of taxation and this object will not be defeated if the legal fiction enacted by s. 9 is taken to its logical extent (other judgements of SC referred to where it was held that a fiction has to be given full effect);

(vi) Though in Ishikawajima it was held that the location of the source of income within India would not render sufficient nexus to tax the income from that source, this cannot be construed to mean that the age-old test of source of income should be eschewed altogether while considering territorial nexus (other judgements of SC on territorial nexus referred to);

(vii) There is a doubt why Ishikawajima proceeded on the basis that the offshore services performed by the contractor executing a turn key project as a step-in-aid to the execution of the project and deploying those services in India had no real connection to the Indian territory even though it gave rise to a ‘live link’ with the Indian territory and why it was felt that the income arising therefrom did not accrue or arise in India, not to speak of deemed accrual;

(viii) A decision not expressed and accompanied by reasons and not proceeded on a conscious consideration of issue cannot be deemed to be a law having binding effect as is contemplated under Art.141 of the Constitution. That which has escaped in the judgment is not the ratio decidendi;

(ix) Though the AAR has to give full effect to the law laid down in Ishikawajima vis-à-vis s. 9 (1) (vii) and territorial nexus, on facts, there was territorial nexus and a “live link” because a part of the services were rendered in India. The extent and magnitude of services is not decisive. 

See Also: Clifford Chance (Bom), Siemens AG (Bom) and Taxability of royalties and fees. 

10)
CIT vs. Eli Lilly (Supreme Court)
April 1st, 2009 
TDS on foreign salary is reqd even though assessee is not the payer
Where the assessee-employer obtained expatriate-employees from a foreign company and the said employees, continuing to be employees of the foreign company, received salary and allowance in their home country in foreign currency and the question arose whether the assessee was obliged to deduct tax thereon at source u/s 192 and the High Court held that the assessee was not obliged to deduct tax at source on the ground that the payment was by the foreign company and not by the assessee, HELD, reversing the High Court that:

(i) Though the payment of salary to the expatriate was made by the foreign company outside India, the TDS provisions did apply as the Act had extra-territorial operation as there was a nexus between the said salary and the rendering of services in India;

(ii) U/s 9 (1) (ii), salary received abroad is deemed to arise in India if it is for services rendered in India. This charging provision has to be read with the machinery provision of s.192 and both are part of an integrated code;

(iii) S. 192 requires the employer to deduct tax after “estimating” the salary payable to the employee. The act of “estimation” is akin to computation of income. In making the estimate, s. 9 (1) (ii) has to be taken into account;

(iv) On facts, as it was found that the salary paid by the foreign company was for services in India the same was deemed to accrue in India u/s 9 (1) (ii) and the assessee ought to have deducted tax u/s 192 though it was not the payer;

(v) Levy of interest u/s 201 (1A) is mandatory and has to be calculated from the date of default to the date of payment either by the assessee or the payee-employee; 

(vi) However, levy of penalty u/s 271C is not mandatory or compensatory or automatic. Penalty can be levied only if there is no good and sufficient reason for the failure to deduct tax at source. On facts, as the issues were controversial and the assessees acted bona fide, penalty could not be imposed. 

Note: The judgement of the High Court is reported as CIT vs. Eli Lilly 297 ITR 300 (Del).

11)
DIT vs. Oman International Bank (Bombay High Court)
March 31st, 2009 
Special Bench judgement on Bad Debts affirmed 
Held, affirming the majority view of the Special Bench in DCIT vs. Oman International Bank 100 ITD 285 that:

(i) Though the Circulars issued by the CBDT are not binding on the court as held in CCE vs. Ratan Melting & Wire Industries 231 ELT 22 (S.C.), it is binding on the authorities and while it is for the Court to read the section in its proper context, while so reading the Court will bear in mind the circular issued by the CBDT. Circulars are sometimes issued to obviate difficulties in the operation of the provisions and these are aspects which Courts do bear in mind while considering the Circulars. Accordingly, Circulars have to be taken into account. 

(ii) The decision of an assessee to treat a debt as a bad debt in his books has to be a business or commercial decision and not whimsical or fanciful and must be based on material that the debt is not recoverable. The decision must be bona fide;

(iii) Post amendment of s. 36 (1)(vii) & 36 (2), the burden is not on the assessee to show the debt is “bad”. In order to disallow, the AO must show that the decision of the assessee was not bona fide. 

See Also: Star Chemicals (Bom) and Morgan Securities (Del).

Also: Revenue can’t disown its’ own circulars! by CA Kapil Goel 

12)
CCE vs. Hongo India (Supreme Court – Larger Bench)
March 30th, 2009 
High Court has no power to condone delay in filing appeals 
Where s. 35G of the Central Excise Act (= 260A of the I. T. Act) provided a time limit of 180 days for filing an appeal and there was no provision for condoning delay by showing sufficient cause after the prescribed period, there was complete exclusion of section 5 of the Limitation Act and the High Court had no power to condone the delay after expiry of the prescribed period. Even otherwise, the legislature had provided sufficient time for filing a reference to the High Court which was more than the period prescribed for an appeal and revision.

Note: The judgement of the Full Bench of the Bombay High Court in CCE vs. Shree Rubber Plast is impliedly overruled. 

See Also: Shruti Colourants (Bom) and Velingkar Brothers 289 ITR 382 (Bom Full Bench). 

13)
Sahney Kirkwood vs. ACIT (Bombay High Court)
March 29th, 2009 
High Court has power to grant stay of demand in s. 260A appeal
Where the question arose whether in respect of an appeal admitted u/s 260A, the High Court has power to grant stay of recovery of outstanding demand, HELD:

(i) S. 260A provides that the provisions of the Code of Civil Procedure relating to appeals to the High Court shall apply; 

(ii) Rules 5 (1) and 5 (3) of Order 41 of the Code of Civil Procedure authorize the Court to grant stay provided it is satisfied: 

(a) that substantial loss may result to the party applying for stay of execution unless the order is made;  

(b) that the application has been made without unreasonable delay; and  

(c) that security has been given by the applicant for the due performance of such decree or order as may ultimately be binding upon him.  

(iii) On facts, as these conditions were satisfied, the assessee was entitled to stay subject to conditions. 

14)
Prasad Agents vs. ITO (Bombay High Court)
March 27th, 2009 
Expl. to s. 73 applies to valuation losses as well
Where the question arose whether the Explanation to s. 73 (which deems the loss from trading in shares by a company to be speculation loss) can be confined only to cases where there is manipulation in shares of group companies and whether the loss arising on valuation of closing stock of shares is also covered, HELD:

(i) Though the Circular of the CBDT supports the interpretation that the object of the Expl. to s. 73 is to curb manipulation of group companies’ shares, the scope of the Expl. extends to all companies carrying on business in shares;

(ii) Though the Expl. refers to purchase and sale of shares and not to losses suffered on account of valuation, it applies to valuation losses as well as there is no difference between trading losses and valuation losses. 

15)
ACIT vs. VIP Industries (ITAT Mumbai)
March 26th, 2009 
SC judgement on penalty distinguished
Where the assessee carrying on R & D activity claimed 100% deduction on a motor car on the ground that it was used for scientific research but the same was negatived by all authorities and the question arose whether penalty u/s 271(1)(c) for making a wrong claim was imposable and the dept relied on Dharmendra Textiles Processors 306 ITR 277 (SC) to argue that penalty was automatic for a wrong claim, HELD:

(i) The mere fact that an addition is confirmed cannot per se lead to the confirmation of the penalty because quantum and penalty proceedings are independent of each other; 

(ii) In order for the deeming provision of Explanation 1 to s. 271(1)(c) to apply it must be show either that (a) the assessee fails to offer an explanation, or (b) he offers an explanation which is found to be false, or (c) he offers an explanation which cannot be substantiated or shown to be bona fide. On facts, the claim of deduction on a motor car used for research staff cannot be said to be not bona fide; 

 

(iii) The judgement of the Supreme Court in Dharmendra Textiles Processors which holds that penalty u/s.271(1)(c) is a civil liability and that “willful concealment” and “mens rea” are not essential ingredients for imposing penalty cannot be read to mean that in all cases where addition is confirmed, penalty shall mechanically follow. In order to attract s. 271 (1) (c), there must be “concealment” – the fact that the same is willful or unintentional is irrelevant;

(iv) But where an assessee genuinely claims a deduction after disclosing necessary facts, there is no “concealment” even if the claim is rejected. If penalty is imposed under such circumstances also there will remain no course open to an assessee to raise disputed claims and such proposition is beyond recognized canons of law.

16)
CIT vs. Inder V. Nankani (Bombay High Court)
March 18th, 2009 
VDIS’s declared diamonds not liable to tax
Where the assessee made a VDIS declaration in which diamonds were disclosed and he later claimed that the moneys received by him were the sale proceeds of the said diamonds which could not be taxed but the AO held that the sale was fictitious as the second purchaser to whom the diamonds were stated to have been sold by the first purchaser was not traceable, HELD

In view of the fact that the diamonds formed a part of the declaration which was accepted by the department and the consideration was received from the purchaser by cheque and recorded in the books of accounts, the assessee had proved the possession of the diamonds at the time of declaration and the sale thereof could not be disbelieved merely because there was doubt about the second sale.

17)
CIT vs. B. Suresh (Supreme Court)
March 18th, 2009 
Film telecast rights are goods u/s 80HHC 
Where the assessee transferred rights in feature films by way of lease outside India and the question arose whether films constituted “goods or merchandise” for purposes of s. 80HHC, HELD 

Today the difference between goods and services is getting blurred with globalization and cross-border transactions and with technological advancement one has to change one’s thinking regarding concepts like goods, merchandise and articles. The telecast “rights” certainly fall in the category of articles of trade and commerce, hence, merchandise and are eligible u/s 80HHC.

Note: Abdulgafar A. Nadiadwala Vs. ACIT 267 ITR 488 (Bom) has been approved. 

18)
J. M. Baxi vs. DDIT (ITAT Mumbai Special Bench)
March 16th, 2009 
Time Limit of s. 149 (3) not applicable to voluntary agents
Where the assessee suo motu filed returns as “agent” of a non-resident but no assessment was made and after the expiry of two years from the end of the assessment year a notice under section 148 of the Act seeking to assess the income and the question arose whether the said notice was barred by limitation u/s 149 (3), HELD:

(i) Ss 160 to 166 are machinery and enabling provisions and give the department the option to either assess the non-resident or his agent;

(ii) U/ss 160 to 166, agents are of two types: (1) agents who admit their liability as agents of a non-resident either expressly or impliedly. In such cases, there is no obligation to give a hearing or even to pass an order treating them as an agent u/s 163. (2) Agents u/ss 160(1)(i) or 163(1) who deny their liability to be agents of the non-resident. In such cases, an opportunity of a hearing and a formal order is require to be passed. Whether a person falls in one or the other category depends on the facts of the case;

(iii) S. 149 (3) applies only in a case where a person is “treated as an agent” of a non-resident u/s 163 i.e. persons disputing their liability as agent. It does not apply to persons who have voluntarily treated themselves as an agent of the non-resident. 

 

(iv) On facts, as the assessee had treated himself as the “agent”, it was not necessary for authorities in this case to provide any opportunity of being heard to the assessee as regards his liability to be treated as an agent under the Act. The time limit prescribed in s. 149 (3) was also not applicable. 

19)
Om Metals Infraprojects vs. CIT (ITAT Jaipur)
March 13th, 2009 
Even a Contractor is a “Developer” for purposes of s. 80-IA(4) 
Where the assessee entered into an agreement with the Vidharbha Irrigation department for supply, erection and installation of dam gates and the question arose whether it was “developing an infrastructural facility” so as to be eligible for deduction u/s 80-IA(4) or it was a mere contractor, HELD:

(i) Though the Explanation to s. 80IA (4) inserted by the FA 2007 w.r.e.f 1.4.2000 provides that s. 80-IA shall not apply to a person executing a works contract, the assessee was not a mere “contractor”. The term “developer” means a person who makes things happen and as the assessee was mobilizing and synthesizing people, plans, technical expertise, supervision, co-ordination and control etc, it could be regarded as the developer. The term “contractor” is not essentially contradictory to the term “developer”.

(ii) The Explanation to s. 80IA does not apply to a works contract entered into by the Government and the enterprise. It only applies to a work contract entered into between the enterprise and other party’s “sub-contractor”. The amendment merely aims at denying deduction to the sub-contractor who executes a works contract with the enterprise;

(iii) It is not required that the developer should also “operate and maintain” the infrastructure facilities so as to be eligible for deduction. 

20)
IDS Software Solutions vs. ITO (ITAT Bangalore)
March 13th, 2009 
Tax implications of ‘employee secondment’ contracts
Where the assessee entered into a ‘secondment agreement’ with a US Company and obtained the services of an employee and the question arose whether the reimbursement by the assessee to the US Company of the salary paid by the US Company was chargeable to tax as “fees for technical services” HELD: 

(i) Though the US Co was the employer in a legal sense but since the services of the employee had been seconded to the assessee and since the assessee was to reimburse the emoluments and it controlled the services of the employee, it was the assessee which for all practical purposes was the employer. Accordingly, the salary reimbursed to the US Co was not chargeable to tax;

(ii) Though the person deputed by the US Co was a technical person, the consideration paid under the secondment agreement was not “fees for technical services” because the fact that the seconded employee was responsible and subservient to the payer (assessee) and was required to also act as officer or authorized signatory or nominee of the assessee made it inconsistent with an agreement for providing technical services.

AT & S India P. Ltd 287 ITR 421 (AAR) – where a secondment agreement was held to constitute technical services distinguished. 

21)
Vodafone Essar South vs. UOI (Bombay High Court)
March 8th, 2009 
Terror Tactics of Dept upsets High Court
Where despite the goods having been cleared on payment of customs duty as assessed under Heading 85.44 (which was supported by the order of the Commissioner (Appeals) the DRI searched the premises of the assessee and threatened that unless the differential duty payable under Heading 90.01 was paid, the directors and employees of the assessee would be arrested and the consignments confiscated HELD passing severe strictures that:

“We are clearly of the opinion that in the present case, the conduct of the D.R.I. officers is not only high handed but it is in gross abuse of the powers vested in them under the Customs Act. It is apparent that the D.R.I. officers in utter disregard to the order passed by the Commissioner of Customs (A), Mumbai have forced the petitioners to pay the amount by threat and coercion which is not permissible in law. Thus, the conduct of the D.R.I. officers in the present case in collecting the amount from the petitioners towards the alleged differential duty is wholly arbitrary, illegal and contrary to law. Having terrorised the petitioners with the threat of arrest, it is not open to the D.R.I. officers to contend that the amount has been paid by the petitioners voluntarily. We strongly condemn the high handed action of the D.R.I. officers in totally flouting the norms laid down under the Customs Act in relation to reassessment proceedings and purporting to collect the amount even before reassessment. We hope that such incidents do not occur in the future.”

 See Also: Mahindra & Mahindra (judicial conscience shocked by shocking and sad state of affairs of the Dept) and Legrand (Dept’s actions calculated to undermine the dignity and majesty and impair the constitutional authority of High Court).

22)
DCIT vs. M/s Premsons (ITAT Mumbai)
March 8th, 2009 
Even confessed undisclosed income cannot be assessed
Where during a survey, the assessee surrendered an amount of Rs. 29 lakhs towards “any other discrepancy” but later retracted from the same and the question arose whether the assessee could be assessed despite the said retraction, HELD:

(a) While conducting a survey u/s 133A the department has no power to examine any person on oath. Consequently, such a statement has no evidentiary value and no addition can be made solely on the basis of such statement;

(b) The CBDT is not oblivious of the practice of obtaining forced confessions and accordingly Circular dated 10.3.2003 makes it clear that no attempt should be made to obtain confessions of undisclosed income;

(c) On facts, as there was no other material to show undisclosed income nor were there any ‘discrepancies’ the addition could not be sustained. 

See Also: Vinod Solanki vs. UOI (Supreme Court) (law on retraction of confessions) and Bhuvanendra 303 ITR 235 (Mad.)

23)
Pallonji Mistry vs. CIT (Bombay High Court)
March 8th, 2009 
Even non-owner can be “owner” under the Act
Though it is the settled position under the common law that the term “owner” means a person who has valid title legally conveyed to him after complying with the requirements of law such as Transfer of Property Act, Registration Act, etc, a different view has to be taken in the context of S. 22 of the Act having regard to the ground realities and the object of the Act, namely, “to tax the income”. Accordingly, the term “owner” means a person who is entitled to receive income from the property in his own right.” There is no requirement that there has to be a registered Deed of conveyance for a person to be treated as an owner for purposes of S. 22.

24)
Inderlok Hotels vs. ITO (ITAT Mumbai)
March 2nd, 2009 
S. 50C not applicable to dealers in land and building
Though s. 50C has been introduced by the Legislature to check the modus operandi of understating the sale consideration in the activity of civil construction and provides that the value determined or assessed by the stamp duty authorities shall be deemed to be the “full value of consideration”, its scope is confined to property held as a “capital asset”. It has no application to property held as “stock-in-trade”. Accordingly, additions on account of s. 50C cannot be made in the case of dealers in real estate. 

25)
ACIT vs. Indexport Ltd (ITAT Mumbai)
February 26th, 2009 
S. 14A disallowance under Rule 8D cannot exceed original disallowance 
Where the AO made a disallowance u/s 14A by estimating 10% of the expenses as being attributable to the tax free receipts and in the appeal before the Tribunal the department argued that in view of the judgement of the Special Bench of the ITAT in Daga Capital 26 SOT 603 the matter had to be remanded to the AO for applicability of Rule 8D and the judgement in Assam Travels 199 ITR 1 (SC) was relied on to contend that the remand could result in a larger disallowance than had been calculated by the AO, HELD that:

(i) While the matter had to be remitted to the AO to recalculate the disallowance under Rule 8D as held by the Special Bench, the assessee could not be worse off than it would have been if it had not filed an appeal against the assessment order. Accordingly, the AO was directed to restrict the disallowance to the original figure. 

(ii) The ratio of Assam Travels was not applicable to the facts of the case.

26)
ACIT vs. Supreme Industries Limited (ITAT Mumbai)
February 26th, 2009 
To levy penalty, AO has not to prove wilful attempt by assessee but onus is on assessee to prove bona fides
Where the assessee, being the amalgamated company, claimed that the period of 8 years available u/s 72A for set off of the unabsorbed investment allowance of the amalgamating company had to be counted from the date of amalgamation but the Tribunal rejected that stand and held that the period of 8 years had to be counted from the year of incurring the loss and in the penalty proceedings u/s 271(1)(c) the CIT (A) held that notwithstanding the view on merits, penalty could not be imposed because the claim was bona fide and there was nothing to suggest gross or wilful negligence or fraud by the assessee, HELD, reversing the order of the CIT (A) that:

(i) The claim of the assessee was patently wrong and such claim could not avoid penalty;

(ii) The judgement of the Supreme Court in UOI vs. Dharmendra Textile Processors 174 TM 571 fortifies the interpretation that where the assessee offers an explanation, the onus is on the assessee to substantiate the explanation or prove the bona fides and show that there is full disclosure of all the facts relating to the explanation. The AO is not obliged to prove that there was a wilful attempt by the assessee or that the explanation of the assessee is not bona fide;

(iii) 271(1)(c) has been enacted to provide for a remedy for loss of revenue. The penalty under that provision is a civil liability. Wilful concealment is not an essential ingredient for attracting civil liability.

See Also: Supreme court decision in Dharmendra Textile Processors – Does it change the law on section 271 (1) (c). By J.P.Shah, Advocate Ahmedabad. (2008) 40 BCAJ. January 2009 .p 505

27)
CIT vs. Rajiv Bhatara (Supreme Court)
February 26th, 2009 
The Proviso to s. 113 is retrospective 
The Provio to s. 113 (which imposes surcharge on block assessments), though inserted only with effect from 1.6.2002, is applicable to searches conducted prior to that date as it is ‘clarificatory’ and ‘curative’ in nature. 

CIT vs. Suresh N. Gupta 297 ITR 322 (SC) followed. 

Note: It appears the attention of the Bench was not drawn to the fact that in CIT vs. Vatika Township (P) Ltd. (2009) 17 DTR 353 (SC) / (2009) 221 CTR 409 (SC) the issue has been referred to a larger Bench. 

See Also: The bane of retrospective amendments by N. M. Ranka, Advocate and Interpretation of Statutes by Sorabh Soparkar, Advocate. 

\

28)
MCorp Global vs. CIT (Supreme Court)
February 18th, 2009 
“Sham” lease transactions cannot be given relief as “financial arrangements”.
(1) Where the AO disallowed part depreciation on bottles leased out by the assessee on the ground of “non-user” but the Tribunal & High Court confirmed the same on the ground that as the lease was not renewed and the bottles were not returned on expiry, the transaction was only a financial arrangement and not a Lease, HELD, reversing the lower authorities that as u/s 254 (1), the Tribunal had no power to enhance the Assessment and the benefit granted to the assessee by the AO could not be taken away. 

(2) Where depreciation on other leased assets was disallowed on the ground that the lease arrangement was a “sham” and the same was upheld and the assessee claimed in the alternative that if the said transaction was a financial arrangement, as held by the Department, even then the assessee could be taxed only on Interest embedded in the amount of lease rentals received from the lessee and the matter should be remitted for recalculation, HELD rejecting the claim that as the transaction was a “sham”, the plea that it should be regarded as a financial arrangement could not be accepted. 

29)
Mayawati vs. CIT (Delhi High Court)
February 18th, 2009 
Reopening notice even if served after limitation period is valid.
Where the AO issued a notice under section 147 of the Act and also tried to serve it on the assessee within the limitation period of six years but the assessee claimed that same was served only after the expiry of the limitation period and the question arose whether the notice was valid, HELD:

(i) S. 149, which imposes the limitation period, requires the notice to be “issued” but not “served” within the limitation period. Once a notice is issued within the period of limitation, jurisdiction becomes vested in the AO to proceed to reassess. Service is not a condition precedent to conferment of jurisdiction but it is a condition precedent to the making of the order of assessment;

(ii) S. 27 of the General Clauses Act, 1897 creates a rebuttable presumption of due service or proper service if the document sought to be served is sent by properly addressing, prepaying and posting by registered post to the addressee and such presumption is raised irrespective of whether any acknowledgment due is received from the addressee or not. This means that the addressee to whom the communication is sent must be taken to have known the contents of the document sought to be served upon him without anything more. Similar presumption is raised under illustration (f) to S. 114 of the Indian Evidence Act whereunder it is stated that the Court may presume that the common course of business has been followed in a particular case, that is to say, when a letter is sent by post by pre-paying and properly addressing it the same has been received by the addressee. These presumptions are rebuttable but in the absence of proof to the contrary the presumption of proper service or effective service on the addressee would arise;

(iii) On facts, the assessee had refused to accept the notice at three addresses belonging to her. Accordingly, the statutory presumption that she had been validly served had to be drawn. 

30)
CIT vs. Reliance Utilities (Bombay High Court)
February 18th, 2009 
Advances to sister concerns must be presumed to have come out of own funds and not borrowed funds.
Where the assessee had its own funds as well as borrowed funds and it advanced funds to its sister concerns for allegedly non-business purposes and the question arose whether the AO was justified in disallowing the interest on the borrowed funds on the ground that they had been used for non-business purposes, HELD:

Where an assessee has his own funds as well as borrowed funds, a presumption can be made that the advances for non-business purposes have been made out of the own funds and that the borrowed funds have not been used for this purpose. Accordingly, the disallowance of the interest on the borrowed funds is not justified. 

31)
Snowcem vs. DCIT (Bombay High Court)
February 18th, 2009 
S. 115JA assessment is not liable for advance tax interest u/ss 234B and 234C.
(i) Where an assessment is made u/s 115JA of the Act, an assessee is not liable to pay interest for non-payment/shortfall of advance tax u/ss 234B and 234C of the Act. CIT v. Kwality Biscuits Ltd 284 ITR 434 (SC) followed;

(ii) There is a difference between dismissal of a Special Leave Petition and dismissal of an Appeal. While the dismissal of a SLP does not result in merger of the judgment of the High Court with that of the Supreme Court and there is no affirmation, the dismissal of an Appeal results in an affirmation and merger of the order of the High Court into that of the Supreme Court. 

Note: In CIT v. Kwality Biscuits Ltd 284 ITR 434 (SC) the Court was concerned with s. 115J of the Act. 

32)
Vinod Solanki vs. UOI (Supreme Court)
February 13th, 2009 
Effect of retraction of statement of confession.
Where during FERA search proceedings the accused-appellant allegedly confessed to violations of the law and later filed an affidavit retracting his confession and the Tribunal and the High Court rejected the retraction on the basis that the onus was on the accused to show that the confession was obtained from him by threat, coercion or force, HELD reversing the lower authorities that: 

(i) It is trite law that evidences brought on record by way of confession which stood retracted must be substantially corroborated by other independent and cogent evidences, which would lend adequate assurance to the court that it may seek to rely thereupon;

(ii) The initial burden to prove that the confession was voluntary in nature would be on the Department. The special or peculiar knowledge of the person proceeded against would not relieve the prosecution or the Department altogether of the burden of producing some evidence in respect of that fact in issue. It may only alleviate that burden to discharge and very slight evidence may suffice;

(iii) A person accused of commission of an offence is not expected to prove to the hilt that confession had been obtained from him by any inducement, threat or promise by a person in authority. The burden is on the prosecution to show that the confession is voluntary in nature and not obtained as an outcome of threat, etc. if the same is to be relied upon solely for the purpose of securing a conviction. 

(iv) With a view to arrive at a finding as regards the voluntary nature of statement or otherwise of a confession which has since been retracted, the Court must bear in mind the attending circumstances which would include the time of retraction, the nature thereof, the manner in which such retraction has been made and other relevant factors. Law does not say that the accused has to prove that retraction of confession made by him was because of threat, coercion, etc. but the requirement is that it may appear to the court as such.

33)
DDIT vs. Stock Engineer Contractor (ITAT Bombay)
February 13th, 2009 
No Permanent Establishment if only personnel supplied.
(1) Where a Malaysian company supplied technical personnel to the assessee (a Dutch company) on terms that the personnel would remain under the control of the assessee and that the Malaysian company would have no role to play in the execution of the Project and the question arose whether the recipient had a “supervisory activities” PE under Article 5 (4) (a) and the sums received was assessable as business profits (there being no provision for FTS in the India-Malaysia DTAA), HELD that as the Malaysian company’s role ended with the supply of personnel, it could not be considered to be carrying on supervisory activities in India and there was no PE. Consequently, the business profits were not chargeable, s. 195 did not apply and disallowance u/s 40(a)(i) in the hands of the payer was not permissible;

(2) Where the employees of the assessee’s foreign head office worked partly for the Indian Project and the question arose whether such part of the expenses as were allocable to the Indian project was hit by s. 44C of the Act, HELD s. 44C did not apply to all expenses incurred by the HO but was confined to “executive and general administration” expenses. Salary paid to technical personnel did not constitute either “general administrative” expenses nor “executive” expenses. The latter term applies only to managerial personnel;

 

(3) Where the assessee paid a UK company for deployment of their personnel for the supervision of the Indian project and recipient fell within the ambit of Articles 5 (2)(j) (supervisory activities exceeding 6 months in connection with a building site etc) and 5 (2) (k) (furnishing of services through personnel for more than 90 days) and the question arose as to which of the two would prevail to determine whether there was a PE, HELD that the provision that was more beneficial to the assessee (Art. 5(2)(j)) would apply. 

34)
Naresh Pahuja vs. CIT (Bombay High Court)
February 13th, 2009 
Judgements not cited by parties during the hearing should not be referred to in deciding the appeal.
Where the ITAT decided the appeal against the assessee by relying on judgements that had not been cited by the Departmental Respresentative and without giving the assessee an opportunity to explain why those judgements had no application to the assessee’s case, the High Court set aside the order of the Tribunal for a fresh hearing. 

Note: The order of the Tribunal is reported as Naresh Pahuja v DCIT (2008)12 DTR 436 (2008), 17 SOT 636, 118 TTJ 319.

Also See: Vindhya Telelink Ltd v JCIT (2008) 15 DTR 238 (Jab) (TM) and Lakhmini Merwal Das v ITO 84 ITR 649 (Cal) (659) and Hon’ble President’s Guidelines to Hon’ble Members for drafting orders. 

35)
CIT vs. ITI Ltd (Supreme Court)
February 13th, 2009 
Employer not required to check proof when deducting TDS u/s 192
Where the assessee-employer allowed the employees the benefit of deduction under section 10 (5) of the Act without collecting evidence to show that its employees had actually utilized the amounts paid towards Leave Travel Concessions/Conveyance Allowance and the question arose whether the employer could be said to have wrongly allowed the deduction, HELD:

As the beneficiary of exemption under Section 10(5) is an individual employee and there is no circular of the Central Board of Direct Taxes (CBDT) requiring the employer under Section 192 to collect and examine the supporting evidence to the Declaration to be submitted by an employees, the employer was not at fault. 

36)
Vodafone International vs. UOI (Supreme Court)
January 30th, 2009 
AO directed to decide “jurisdictional issue” as a “preliminary issue” and assesee entitled to challenge the same.
Against the judgement of the High Court, the assessee filed a SLP. In dismissing the SLP it was held:

In view of the assessee submitting copies of the agreements (which had not been submitted earlier before the AO or the High Court) and the law laid down in Management of Express Newspapers vs. Workers AIR 1963 SC 569 that the High Court should ordinarily not embark upon deciding questions of fact which require appreciation of evidence, the question in regard to “the jurisdictional issue” should be decided by the AO as a “preliminary issue” and the assessee shall be entitled to question the decision of the AO on that preliminary issue before the High Court. The question of law “to that extent” remains open. 

Click here to see the judgement of the High Court
37)
DaimlerChrysler India vs. DCIT (ITAT Pune)
January 28th, 2009 
Even an Indian company can claim the benefits of non-discrimination under the DTAA
Where the assessee was an Indian company and more than 51% of its equity share capital was held by a German company (Daimler Benz AG) and pursuant to an offshore merger the said shares came to be held by another German company (DaimlerChrysler AG) and there being a change of more than 51% of the beneficial interest in the shares, the question arose whether section 79 of the Act (pre-amendment) applied and the loss suffered by the assessee in the earlier years was not eligible for carry forward & set-off – HELD:

(1) Under Article 24 (4) of the India-Germany DTAA, Enterprises of India, the capital of which is wholly or partly owned or controlled, directly or indirectly, by one or more residents of Germany, cannot be subjected in India to any taxation or any requirement connected therewith which is other or more burdensome than the taxation and connected requirements to which other similar enterprises of India are or may be subjected;

(2) Accordingly, the fact that the assessee is an Indian company and not a resident of Germany is not a bar to its claiming the benefit of the non-discrimination provision of the DTAA;

(3) The term “other similar enterprises of India” means a company which is subsidiary of a domestic company and not a company which is a subsidiary of a foreign company (judicial precedents from Germany, United States and France followed);

(4) S. 79 read with s. 2(18) is discriminatory to the Indian subsidiary of a German company as compared to the Indian subsidiary of an Indian company because while the latter qualifies as a “company in which the public are substantially interested” by virtue of the holding company being listed on an Indian stock exchange, the former is not even though its holding company is listed on a German stock exchange. There is no rational basis for this differentiation in treatment. Consequently, section 79 cannot apply to the assessee;

(5) On the question whether double taxation was necessary to invoke the DTAA and whether the non-discrimination provisions of the DTAA could, prior to the insertion of s. 90 (1) (a)(ii), be said not to be protected by treaty override, HELD the ground reality in today’s world is that the role of tax treaties is not only confined to avoiding double taxation or to giving relief in respect of an income taxed twice but it is an instrument of fostering economic relations, trade and investment. Consequently, treaty override, even before the 2004 amendments in Section 90(1), covered all provisions of the tax treaties, including the provisions relating to non discrimination;

(6) Held also that though judicial precedents from foreign judicial bodies do not have any binding value, it is desirable that the interpretation assigned to the expressions found in the bilateral tax treaties should be in harmony with the judicial opinion abroad and, where there is a divergence of judicial opinion abroad, it should at least be in harmony with the judicial opinion in the treaty partner country. This approach will bring uniformity of interpretation of expressions used in global treaty networks.

Automated Securities vs. ITO (ITAT Pune)118 TTJ 619 distinguished. 

38)
DIT vs. NGC Network Asia LLC (Bombay High Court)
January 28th, 2009 
Non-residents are not liable to pay interest u/s 234B and 234C for shortfall/deferment in advance-tax
A non-resident whose income is liable to deduction of tax at source under s. 195 is not liable to pay advance tax u/s 209 (1)(d). Consequently, there can be no liability on such assessee u/s 234B for shortfall in advance tax. 

See Also: CIT vs. Revathy Equipment (Madras High Court)
39)
New Shailaja CHS vs. ITO (ITAT Mumbai)
January 28th, 2009 
Gains on sale of TDR are not chargeable to tax if cost of acquisition is not ascertainable
Where the assessee, a Co.op Housing Society became entitled, by virtue of the Development Control Regulations, to Transferable Development Rights (TDR) and the same were sold by it for a price to a builder and the question arose whether the transaction of sale receipt could be taxed, HELD that though the TDR was a ‘capital asset’, there being no ‘cost of acquisition’ for the same, the consideration could not be taxed.

Note: ITO vs. Lotia Co.op Hsg. Soc. (ITAT Mumbai) was followed.

40)
Export Credit Guarantee Corp vs. ITO (ITAT Bombay)
January 28th, 2009 
The assessee is entitled to take advantage of reassessment proceedings to re-raise issues that have not attained finality
Where the AO reopened the assessment to rework the book profits u/s 115JA and in an appeal against such order the assessee raised other issues unconnected with the reassessment and the preliminary point arose as to whether in the light of the judgement of the Supreme Court in CIT vs. Sun Engineering 198 ITR 297, the assessee was entitled to raise such issues, HELD that:

(i) The judgement in Sun Engineering had to be confined to a case where the issue had attained finality in the original proceedings. Such an issue could not be permitted to be agitated by the assessee in reassessment proceedings. However, as the facts showed that the issue had not attained finality in the original proceedings, there was no bar in the assessee raising such issues in the reassessment proceedings. 

(ii) In an appeal by the assessee, the respondent-department, having not filed any appeal or cross-objection against the order of the CIT (A), is not permitted to raise a ground which will work adversely to the assessee. 

Noted: NTPC Ltd vs. CIT 229 ITR 383 (SC) distinguished. 

41)
ACIT vs. Epcos AG (ITAT Pune)
January 18th, 2009 
In rendering services to the subsidiary, there is no “permanent establishment” under DTAA 
Where the assessee, a German company, rendered services to its Indian subsidiaries in respect (a) product marketing and sales support services and (b) information and technology support services and the AO claimed that as the assessee had a permanent establishment in India to which the said services were “effectively connected”, the business profits had to be computed on a gross basis by applying s. 44D, HELD, rejecting the stand of the Revenue that:

(i) As a tax treaty is an alternative taxation regime in the sense that it allocates taxing rights between two competing tax jurisdictions, it is useful to first check whether the receipt is chargeable to tax under the DTAA before considering its taxability under the Act;

(ii) The concept of PE is a result of compromise between residence rule and source rule of taxation, and it constitutes ‘home’ of a foreign enterprise abroad. In order to constitute a PE, there should be (a) a fixed place of business in the source jurisdiction and (b) the business of the foreign enterprise should be carried on through such a fixed place of business in the source jurisdiction. 

(iii) Under Article 5(7), while the existence of a subsidiary or parent company in the source jurisdiction by itself does not constitute a PE; the parent or subsidiary can be a PE of each other if the business of the foreign enterprise is carried out by the PE. This depends on the facts of the each case. 

(iv) On facts, the assessee had rendered support services to its subsidiaries and some employees of the latter had worked under the guidance of the assessee, but the work so done by the employees was for the business of the Indian subsidiaries and not for the assessee. There is a distinction between business of the foreign company and that of its Indian subsidiaries. What was done by the employees of the Indian subsidiaries was running the business of the Indian subsidiaries with the guidance of the assessee. The work done by the employees of Indian subsidiaries did not mean that these employees were doing business of the foreign principal unless the work so done by these employees entitled the assessee for rewards of the work so done. The situs and manner of rendering of services, by anyone other than the employees or sub-contractees of the foreign principal, cannot govern whether or not the foreign principal will have a PE in India. 

(v) Further, a non-resident having a PE in India, by itself, does not lead to taxability in India; there must be some profit attributable to such a PE which alone could be taxed in India because of the existence of the PE. When the PE carries on an activity which does not serve overall purpose of the foreign enterprise, or which does not contribute to profits of the enterprise, the existence of such a PE is wholly academic and does not have any tax implications in the source jurisdiction.

(vi) For purposes of the exclusion clause in Article 12 (5) to apply and for royalties and fees for technical services to be taxable on gross basis u/ss 44D and 115A, it will have to be demonstrated that the royalties and fees for technical services have a live economic nexus with the PE. The mere fact that there is a PE is not sufficient. 

42)
U.K. Mahapatra and Co vs. ITO (Orissa High Court)
January 18th, 2009 
Premises of a CA cannot be surveyed and clients’ books cannot be impounded
Where the ITO conducted a survey u/s 133A of the Act on the premises of the Petitioner, a practicing Chartered Accountant, and impounded books of account /documents belonging to the Petitioner and retained such books of account/documents and the Petitioner filed a Writ Petition to challenge the same, HELD, allowing the Petition:

(i) The precondition for conducting survey u/s 133A in the premises of a Chartered Accountant, lawyer, Tax, Practitioner in connection with survey of the business place of their client is that the client in course of survey must state that his books of account/documents and records are kept in the office of his CA etc. Unless this precondition is fulfilled, the I.T. authority has no power to enter the business premises/office of the CA etc;

(ii) Under Explanation (a) to s. 133A (6) it is only the authorities specified therein who can exercise the power of survey u/s 133A. The ITO (HQ) was not a competent authority for this purpose;

(iii) U/s 133A(3)(ia) an Income-tax authority cannot impound any books of account or other documents except after inspecting the same and recording reasons for doing so. ‘Inspection’ and recording of reasons involves intelligent application of mind to the facts;

(iv) Under proviso (b) to s. 133A (3)(ia) books of account or other documents cannot be retained for a period exceeding ten days without obtaining the approval of CCIT / DG. Retention of impounded books of account beyond ten days involves application of mind by the authorities. It is the duty of the Revenue to communicate to the person concerned not only the Commissioner’s approval but also the recorded reason on which the same has been approved. The communication should be made as expeditiously as possible after passing the order of approval. In default of such expeditious communication, any further retention of seized books becomes unlawful;

(v) U/s 133A(3)(ia)(b) the CCIT or DGIT is not required to give a personal hearing to the person whose books of account are intended to be retained for a period exceeding ten days before any approval for such extended period of retention is granted. If such hearing is given, the entire purpose for which s. 133A (1) is enacted will be frustrated. Rajesh Kumar v. DCIT 287 ITR 91 (SC) and Sahara India (Firm) v. CIT 300 ITR 403 (SC) distinguished; 

(vi) The impounding of books of account belonging to the client does not amount to breach of privileged communication by the CA and he is not entitled to any protection on that score. The CA shall not be right in preventing or non-co-operating the statutory authorities while they are discharging their official duty. The code of ethics requires not to shield a client from the consequences of his tax frauds but it is a guiding principle of professional conduct to discourage tax evasion;

(vii) Though on facts the survey was illegal, the materials collected during the course of illegal survey can be used for making additions. Accordingly, the authorities were entitled to take copy of the documents and books of account before returning the same.

43)
J. M. Share & Stock Brokers vs. JCIT (ITAT Mumbai)
January 18th, 2009 
Tests to distinguish shares held as “stock-in-trade” and as “investments”
Where the assessee was a stock broker but it was consistently following the practice of holding some shaes as ‘stock in trade’ and other shares as ‘investments’ and the question arose whether the profits on the sale of shares held as investments constituted a capital gain or business profits, HELD:

(i) The assessee had been consistent in its practice of treating some shares as stock and others as a capital asset. While the shares held as capital asset were valued at cost in the accounts, the shares held as stock-in-trade were valued at the lower of cost or market value;

(ii) There is no bar on a stock broker holding shares as an investment. The mere fact that the assessee is an expert in share trading does not mean that he cannot hold shares as a capital asset. The magnitude of the transaction does not change the nature of the transaction. 

Note: ACIT vs. Motilal Oswal was followed.

See Also: Circular No. 4/2007 dated 15.06.2007 and Taxation of Securities Transactions by CA Gautam Nayak

44)
Kuber Tobacco vs. DCIT (ITAT Delhi – Special Bench)
January 14th, 2009 
S. 292 BB held to be prospective and applicable only w.e.f 1.4.2008 
(1) S. 292BB, inserted by the F.A. 2008 w.e.f. 01.04.2008, creates a legal fiction and takes away the right of an assessee to claim that in case of invalid notice the whole proceedings taken pursuant to that notice would be void ab initio and will have no legal consequences;

(2) However, the rule of interpretation of statutes is that a provision creating a new disability or obligation and imposing a new duty in respect of completed transactions cannot be construed to be retrospective;

(3) Though the issue and service of notice relates to procedural law S. 292-BB takes away the valuable right of an assessee to challenge the validity of assessment during the course of appellate proceedings and creates a new disability on the assessee by debarring him from challenging the validity of the same;

(4) Consequently, s. 292-BB cannot be construed to be retrospective and has to be applied prospectively in respect of AY 2008-09 and subsequent years. 

Note: ITO vs. Varia Pratik (ITAT A’bad) is impliedly overruled. 

See Also: Zeus Air Services vs. DCIT (ITAT Mumbai)
45)
CIT vs. Vatika Township (Supreme Court)
January 10th, 2009 
The Q whether the Proviso to s. 113 is retrospective or prospective referred to Full Bench
In CIT vs. Suresh N. Gupta 297 ITR 322, the Supreme Court held that the Provio to s. 113 (which imposes surcharge on block assessments), though inserted only with effect from 1.6.2002, was applicable to searches conducted prior to that date as it was ‘clarificatory’ and ‘curative’ in nature. 

HELD, however, by another Division Bench that as the said proviso was introduced with effect from 1.6.2002, i.e. with prospective effect “we are of the opinion that keeping in view the principles of law that the taxing statute should be construed strictly and a statute, ordinarily, should not be held to have any retrospective effect, it is necessary that the matter be considered by a larger Bench”.

See Also: The bane of retrospective amendments by N. M. Ranka, Advocate and Interpretation of Statutes by Sorabh Soparkar, Advocate. 

46)In Re Subhash Chandra Agrawal (Central Information Commission)
January 7th, 2009 
Under the Right to Information Act, the Court is required to provide information as to the assets declared by the Judges.
Where the Supreme Court declined to provide information as to whether the judges had declared their assets on the ground that the Chief Justice of India and the Supreme Court of India are two distinct Public Authorities and that the Registry of the Court does not hold the information requested, HELD, rejecting the stand:

(i) The Supreme Court of India is an institution created by the Constitution and is, therefore, a Public Authority within the meaning of Section 2(h) of the Right to Information Act;

(ii) The declaration of assets by the judges cannot be said to be provided to the Chief Justice of India in his personal capacity or in a “fiduciary” capacity; 

(iii) The information concerning the Judges of the Supreme Court is available with the Supreme Court and the CPIO represents the Supreme Court as a Public Authority. Under the RTI Act, he is, therefore, obliged to provide this information to a citizen making an application under the RTI Act. 

47)
CCE vs. Shree Rubber Plast (Bombay High Court Full Bench)
January 6th, 2009 
Division Bench judgement that Court has no power to condone delay in excise appeals overruled
 

In Shruti Colorants a Division Bench held that where there was a delay in filing Appeals u/s 35G of the Central Excise Act (= s. 260A of the IT Act), the Court had no power to condone the delay by taking recourse to s. 5 of the Limitation Act.

This view is incorrect because by virtue of s. 29(2) of the Limitation Act, where a statute is silent, the provisions of s. 5 of the Limitation Act applies and the Court has power to condone delay. 

Accordingly, Shruti Colorants is overruled. 

See Also: CCE vs. Hongo India (Supreme Court) and Ornate Traders vs. ITO (Bombay High Court).

48)
P.R.P. Granites vs. ACIT (Madras High Court)
January 1st, 2009 
Arbitrary assessment orders can be struck down
Where the AO issued a show-cause notice alleging that the Appellant was not an “new undertaking” eligible for deduction u/s 10B but in the assessment order denied deduction on the different ground that the activity of the assessee did not constitute “manufacturing” without considering any of the several judgements on the issue, HELD that arbitrariness was writ large on the face of the assessment order and that the same had to be quashed by the Court by exercise of its extraordinary powers under Article 226 of the Constitution even though the assessee had alternative remedies of appeal against the said order. 

49)
Subodh Kumar Bhargava vs. CIT (Delhi High Court)
January 1st, 2009 
Limitation period for levy of penalty
Though s. 275(1) (c) provides that the limitation for levy of penalty shall be “after the expiry of the financial year in which the proceedings, in the course of which action for the imposition of penalty has been initiated, are completed, or six months from the end of the month in which action for imposition of penalty is initiated, whichever period expires later”, in a case where the initiation of action for imposition of penalty is not in the course of some proceedings (e.g. penalty u/s 271B for failure to get accounts audited u/s 44AB and non-filing of audit report), the first part of s. 275(1)(c) would have no application and it is only the period of limitation prescribed in the second part which would apply. Since only one period of limitation would be applicable, the expression “whichever period expires later” would have to be read as that very period of limitation. 

50)
CIT vs. Harkaran Das (Delhi High Court)
January 1st, 2009 
Levy of Penalty u/s 158BFA is not automatic
 

Where the Tribunal found that there was a bona fide surrender of undisclosed income and the question arose whether penalty u/s 158BFA (2) could be levied on the difference between the returned income and the assessed income, HELD 

(a) Where the assessment was on the basis of surrender, there was no “determination” of undisclosed income by the AO u/s 158 BC (c) which is the requirement for imposition of penalty;

(b) The general proposition laid down in Sir Shadilal Sugar and General Mills Ltd 168 ITR 705 (SC) that the surrender of undisclosed income made by an assessee to buy peace did not necessarily lead to the conclusion that the amount surrendered was indeed concealed income, cannot be said to have been overruled in K.P. Madhusudhanan 251 ITR 99 (SC);

(c) Levy of penalty u/s 158 BFA (2) is discretionary and not automatic notwithstanding the use of the word “shall”. 

51)
CIT vs. S. K. Katyal (Delhi High Court)
January 1st, 2009 
Extension of time limit for completion of block assessment order by making new panchnamas.
 

HELD in the context of s. 158BE (1) (b) which imposes a time limit for making a block assessment order with reference to the date of execution of the last of the authorizations for search u/s 132 which in turn is deemed to be the date of the conclusion of search as recorded in the last panchnama drawn that:

(i) a search is essentially an invasion of the privacy of the person whose property or person is subjected to search; 

(ii) normally, a search must be continuous; 

(iii) if it cannot be continuous for some plausible reason, the hiatus in the search must be explained; 

(iv) if no cogent or plausible reason is shown for the hiatus in the search, the second or “resumed” search would be illegal; 

(v) by merely mentioning in the panchnama that a search has been temporarily suspended does not, ipso facto, continue the search. It would have to be seen as a fact as to whether the search continued or had concluded; 

(vi) merely because a panchnama is drawn up on a particular date, it does not mean that a search was conducted and/or concluded on that date; 

(vii) the panchnama must be a record of a search or seizure for it to qualify as the panchnama mentioned in Explanation 2(a) to section 158BE of the said Act. 

See Also: CIT vs. Plastika Enterprises (Bom) where the panchnama was found to have been made only to get over the limitation issue. 

52)
Balmukund Acharya vs. DCIT (Bombay High Court)
January 1st, 2009 
The AO should not take advantage of the assessee’s ignorance of the law. 

Where the assessee erroneously offered capital gains to tax and the same was accepted by the AO vide Intimation u/s 143 (1)(a) and the assessee thereafter filed an appeal against such assessment of capital gains and the same was held not maintainable by the Tribunal, HELD, reversing the order of the Tribunal that:

(1) In view of the Explanation to s. 143 (prior to its deletion w.e.f. 1.6.1999) an Intimation is deemed to be an appealable order and appeal is maintainable;

(2) The authorities under the Act are under an obligation to act in accordance with law. Tax can be collected only as provided under the Act. If any assessee, under a mistake, misconceptions or on not being properly instructed is over assessed, the authorities under the Act are required to assist him and ensure that only legitimate taxes due are collected. If particular levy is not permitted under the Act, tax cannot be levied applying the doctrine of estoppel.

