Gharkul Industries Pvt. Ltd. Versus The Superintendent, Central Excise Range, Amravati and others
 

Issue
As the Company in Liquidation failed to make payment to SICOM, SICOM took possession of said property & repeatedly advertised the same for sale - sale in favour of petitioner 1 was confirmed by this court noting that all secured creditors had approved it - there is nothing to indicate that the petitioners have purchased the business or trade of the Company in Liquidation – sale of the said property to petitioners duly sanctioned by this court is not subject to proviso to Section 11 of CEA, 1944

 

Appeal No. - 2627 of 2006

Order / Judgment No. - -

Dated - March 2, 2009

 

Mr. Tusshar Varangaonkar Versus Sicom Limited
Official Liquidator Versus Union of India
SMT. RANJANA DESAI and J.P. DEVADHAR, JJ.
Mr. V.R. Dhond i/b Mr. Santosh Pawar for the petitioners.
Mr. R.V. Desai, senior counsel with Mr. Rajinder Kumar for respondent 1.
Mr. M.P. Rege for respondent 2.
[Judgment per Smt. Ranjana Desai, J.] - Petitioner 1 is a company registered under the Companies Act, 1956. Petitioner 2 is the director of petitioner 1. Respondent 1 is the Superintendent of Central Excise at Amravati and is discharging his duties under the Central Excise Act, 1944.  Respondent 2 is Sicom Limited (for short, "SICOM"). It is a company registered under the Companies Act, 1956. It is a deemed State Financial Corporation and exercises powers under the State Financial Corporation Act, 1956. SICOM claims to have advanced large amounts to the Company known as Prudential Polywebs Limited (In Liquidation), (for short, "the Company in Liquidation"), who is represented by respondent 3 i.e. the Official Liquidator, High Court, Bombay. Respondent 4 is the Union of India.

2. The petition relates to property consisting of land, building and plant and machinery situated at C42, MIDC, Amravati (for short, "the said property"). The said property belongs to the Company in Liquidation. The Company in Liquidation made a reference to BIFR which was dismissed by the BIFR by its order dated 16/8/2000. By the said order, the BIFR recommended that the Company in Liquidation be wound up. An appeal preferred from the said judgment was dismissed by AAIFR on 24/11/2000. On 7/10/2003, in Company Petition No.163 of 1998 winding up of the Company in Liquidation was ordered and respondent 3 was appointed as liquidator.

3. The Company in Liquidation has borrowed large amounts from various banks and financial institutions. To secure their advances, its assets including the said property were mortgaged. The said property was mortgaged to SICOM, IDBI, MSFC and the Bombay Mercantile Cooperative Bank Limited. As the Company in Liquidation failed to make payment to SICOM, SICOM invoked its powers under Section 29 of the State Financial Corporation Act, 1952 and issued a Take Over Notice on 10/1/2001. Pursuant thereto, on 8/2/2001, SICOM took possession of the said property and repeatedly advertised the same for sale on 27/3/2001, 2/6/2001 and 26/2/2002. An attempt to sell the said property by private treaty also failed.

4. Finally, at the auction held on 24/1/2003, one Global Net Services Private Limited quoted Rs.1.10 crores for the purchase of the said property. It appears that the said Global Net Services Private Limited did not pay the amount of Rs.1.10 crores. Petitioner 1 was the second highest bidder at the said auction and had submitted a bid of Rs.60 lakhs. The said property was then put up for auction yet again on 31/8/2005. At this auction, petitioner 1 was the highest bidder. Its bid in the sum of Rs.1.01 crores was accepted. An application was made in this court vide Company Application No.866 of 2005 for sanction of the sale to petitioner 1.  This court vide its order dated 23/12/2005 sanctioned the said sale.  In pursuance of this court's order dated 23/12/2005, petitioner 1 paid a sum of Rs.4 lakhs by way of demand draft as advance.  According to petitioner 1, it is obliged to and was desirous of paying and intends to pay the balance amount of Rs.97 lakhs to respondent 2 to perfect its title and to obtain a conveyance of the said property. It must be noted here that this court directed SICOM to file an undertaking to bring back such proportionate amount as may be found due and owing within 15 days of such demand being made by the Official Liquidator i.e. respondent 3 towards the claims of the workers of the Company in Liquidation.  As per this court's order, SICOM was to receive its prorata entitlement in the sale proceeds. The sale in favour of petitioner 1 was confirmed by this court noting that all secured creditors had approved it. The sale proceeds of the said property would be available for distribution to the creditors of the Company in Liquidation and as directed by the Company Court, the priorities of the creditors will be decided by respondent 3 as per the provisions of the Companies Act if the petitioners' prayers are granted by this court.

5. It appears that petitioner 1 learnt that there were Excise dues pending against respondent 3. Petitioner 1 by its letter dated 30/12/2005 inquired of respondent 1 as to what were their dues. Respondent 1 by its letter dated 3/1/2006 informed petitioner 1 that against the Company in Liquidation, the total outstanding dues of Central Excise duty, penalty and interest amounting to Rs.1,96,99,848/were pending. The letter further conveyed to petitioner 1 that the department had lodged claims before respondent 3 and that as per Section 11A of the Central Excise Act, 1944, the liability of the payment of Government's outstanding dues will be on the borrower. Learned counsel for respondent 1 has conceded that Section 11A is mentioned inadvertently. It should read as Section 11. With letter dated 3/1/2006, the petitioners had no quarrel because in terms of Section 11 of the Central Excise Act, it correctly placed the liability of payment of the outstanding dues on the Company in Liquidation. However, by a further letter/notice of the same date, respondent 1 informed petitioner 1 that the liability to pay the said sum of Rs.1,96,99,848/was that of respondent 3 (the Company in Liquidation) and whoever succeeds respondent 3 in acquiring the said property.  The relevant portion of the said letter/notice reads thus: "As per Section 11A of the Central Excise Act, 1944, the liability of payment of the Government outstanding dues will be on the borrower or whosoever owns it successively" (emphasis supplied).

6. As the sale in favour of petitioner 1 was sanctioned by this court in Company Appeal No.866 of 2005, petitioner 1 had applied to this court vide Company Application No.560 of 2006 in Company Petition No.163 of 1998 taking exception to the said letter/notice dated 3/1/2006. However, as legal issues about the maintainability of the company application arose, the said application was withdrawn. This court granted petitioner 1 liberty to adopt appropriate proceedings. Pursuant to the said order, the petitioners have filed the present petition.

7. We have heard Mr. Dhond, learned counsel appearing for the petitioners at some length. We have also perused the written submissions filed by him. Learned counsel submitted that the petitioners have purchased the property in the auction held pursuant to the order of the Company Court. Learned counsel submitted that the sale in favour of the petitioners was ordered and confirmed by this court. In view of the confirmation of the said sale, the petitioners had acquired a clear and marketable title to the said property. According to learned counsel, Section 11 of the Central Excise Act cannot override the provisions of the Companies Act.  Learned counsel submitted that it was not open to the respondents to contend that the liability of payment of Excise dues of respondent 3 i.e. the Official Liquidator, who is representing the Company in Liquidation was on the petitioners. He submitted that the proviso to Section 11 may operate only insofar as voluntary interparty sales effected with a view to defeating the claims of the Excise Department are concerned. It does not operate in case of sale by court or by third party in exercise of its statutory powers.  Learned counsel submitted that once the said property is sold and the sale proceeds are received, it is for respondent 3 to decide the priorities and make payments to the creditors.

8. Mr. Dhond submitted that the argument that since the sale was at the instance of SICOM, the Excise Department can follow the said property in the hands of the petitioners is absurd. He submitted that if this interpretation is accepted then the Excise Department would sell the property of a defaulter, realize and receive the sale proceeds; transfer the property to a purchaser, and immediately thereafter pursue it's claim for the remainder of Excise dues in the hands of the very purchaser to whom it sold the property. Such a situation cannot be countenanced. Mr. Dhond submitted that therefore the identity of the person at whose instance the sale is effected is not material.

9. In the alternative, Mr. Dhond submitted that proviso to Section 11 is inapplicable to the present case as it only applies to "a successor of the business". It does not apply to "a purchaser of the assets". He submitted that inasmuch as in the present case, what is sold to the petitioners are the assets of the company, the said proviso is not applicable to it. In this connection, learned counsel relied on the judgments of this court in Krishna Lifestyle Technologies Ltd. v. Union of India, 2008 (229) ELT 173 and Tata Metaliks Ltd. v. Union of India 2009 (234) ELT 596.  Learned counsel submitted that in the circumstances the letter/notice sent by respondent 1 intimating his intention to pursue his demands in the sum of Rs.1,96,99,848/against the said property in the hands of petitioner 1 is illegal and unjustified and deserves to be set aside.

10. We have also heard Mr. Desai, learned senior counsel appearing for the respondents. He submitted that respondent 1 is entitled in law to recover its dues on the sale of the property of the Company in Liquidation. He submitted that proviso to section 11 is clear on this aspect. He submitted that respondent 1 cannot be faulted for having issued letter dated 3/1/2006.

11. We have perused affidavit in reply of Mr. H.S. Pawar, Superintendent, Central Excise Range Amravati. Mr. Pawar has placed reliance on the Supreme Court's judgment in Macson Marble Private Limited v. Union of India, 2003 (158) ELT 424 (SC) and stated that the auction purchaser would be liable to pay the Excise duty of his predecessor. Action of the Excise Department is, thus, justified.

12. Affidavit in reply is filed on behalf of respondent 2, SICOM by Kalpana Harshan, its Assistant Manager (Legal). In the affidavit, it is, inter alia, submitted that respondent 2 took possession of the said property from the Company in Liquidation as a secured creditor having statutory power to do so under the provisions of the State Financial Corporation Act, 1951. After the Company in Liquidation went into liquidation and respondent 3 came to be appointed as the Official Liquidator, respondent 2 conducted the sale of the said property under orders of this court i.e. the Company Court. It is further submitted that since respondent 3 is now in control of all assets of the Company in Liquidation, respondent 1 should be directed to file its claim with respondent 3 who can adjudicate the same as per the provisions of the Companies Act, 1956.

13. Admittedly, the liability of the Excise duty of the Company in Liquidation is to the tune of Rs.1,96,99,848/.  Respondent 1 is relying on Section 11 of the Central Excise Act, 1944. This section states the manner in which the sums due to the Central Government can be recovered under the Central Excise Act, 1944.  This section, inter alia, states that in respect of duty and any other sums of any kind payable to the Central Government under any of the provisions of the Central Excise Act, 1944, the empowered officer may deduct the said amount so payable from any money owing to the person from whom such sums may be recoverable or due which may be in his hands or under his disposal or control, or may recover the amount by attachment and sale of excisable goods belonging to such person. Proviso to section 11 is of relevance to the present petition. It reads as under:

"[Provided that where the person (hereinafter referred to as predecessor) from whom the duty or any other sums of any kind, as specified in this section, is recoverable or due, transfers or otherwise disposes of his business or trade in whole or in part,

or effects any change in the ownership thereof, in consequence of which he is succeeded in such business or trade by any other person, all excisable goods, materials, preparations, plants, machineries, vessels, utensils, implements and articles in the custody or possession of the person so succeeding may also be attached and sold by such officer empowered by the

Central Board of Excise and Customs, after obtaining written approval from the Commissioner of Central Excise, for the purposes of recovering such duty or other sums recoverable or due from such predecessor at the time of such transfer or otherwise disposal or change.]"

14. The proviso enables the empowered officer to attach and sell, after obtaining permission from the Commissioner of Central Excise, excisable goods, materials, preparations, plants, machineries, vessels, utensils, implements and articles in the custody or possession of the successors of the person from whom Excise dues are recoverable. The proviso contemplates a situation where a person from whom Excise dues are recoverable transfers or otherwise disposes of his business or trade or effects a change in the ownership thereof. In such a situation, the proviso enables the empowered officer to attach and sell, after obtaining permission from the Commissioner of Central Excise, all excisable goods, materials, etc. in the custody or possession of the person to whom the business or trade is transferred or in whose favour a change in the ownership is effected for the purpose of recovering outstanding dues of the Excise Department as on the date of such transfer or disposal.

15. We have already noticed that in this case sale of the said property is sanctioned by this court and SICOM has been asked to give an undertaking to bring back proportionate amount as may be found due from the Company in Liquidation to the workers as directed by respondent 3 i.e. the Official Liquidator. This court has made it clear that the sale proceeds of the said property are available for disbursement to the creditors and priorities will have to be decided by respondent 3 as per the Companies Act. Under this court's order, SICOM is entitled to receive it's prorata entitlement from the said sale proceeds so are all other secured creditors. The Excise Department can also pursue its claim for Excise dues of the Company in Liquidation with respondent 3.

16. The question is whether the Excise Department after receiving its prorate entitlement from respondent 3, for the purpose of recovering remainder of its dues from the Company in Liquidation, follow the said property in the hands of the petitioners who are the purchasers in the auction sale sanctioned by this court in Company Petition No.163 of 1998 at the instance of SICOM who had issued a Take Over notice under Section 29 of the State Financial Corporations Act, 1951 and taken possession of the said property.

17. We have already noted the submissions of Mr. Dhond, learned counsel for the petitioners who has taken strong exception to such a course being adopted by the Excise Department. In this connection, it is necessary to refer to Mascon's case (supra) because the respondents have heavily relied on it.

18. In Macson' csase (supra), an industrial unit run by respondent 4 therein was brought to sale in terms of Section 29 of the State Financial Corporations Act, 1951 by the Rajasthan Financial Corporation, respondent 3 therein. The appellant participated in auction and its bid was accepted on 28/8/1987. On 4/12/1987, the Excise Department issued show cause notice under Section 11A of the Central Excise Act to respondent 4 in relation to its liability for Excise duty of Rs.1,04,586.17. The appellant by its letter contended that it had no liability to pay Excise dues of respondent 4. The Department not having accepted the appellant' scontention, the appellant filed a writ petition in the High Court. The High Court took the view that it was open to the Department to proceed against the plants and machineries of the appellant. Before the Supreme Court, it was argued that the sale having taken place under the State Act was free from encumbrances and the transferors' rights or liabilities cannot be that of transferee. The Supreme Court rejected this contention by observing that Section 29(2) of the State Financial Corporations Act, 1951 makes it clear that the property pledged, mortgaged, hypothecated or assigned to the Financial Corporation can be brought to sale and, such a sale if resulted in transfer of property, shall vest in the successor all rights in the property transferred as if the transfer has been made by the owner of the property. The Supreme Court further observed that when sale made by the Corporation is deemed to be a sale made by the owner of the property, necessarily Rule 230(2) of the Central Excise Rules would be attracted. The said Rule, observed the Supreme Court, clearly indicates that it is a mode of recovery of Excise dues from the assets owned by a predecessor and on his liabilities being assessed could be recovered from the successor.

19. There can be no debate over the law laid down by the Supreme Court by the above authoritative pronouncement. The Supreme Court has clarified that if the sale is effected at the instance of SICOM by reason of Section 29(2) of the State Financial Corporations Act, 1951, it is a sale made by SICOM as an owner of the property and such a sale shall vest in the transferee all rights in the property. The Supreme Court has further clarified that therefore in order to recover the dues of the person in default, the Excise Department can follow the property in the hands of the purchaser who is the successor of the property.

20. This judgment however does not lay down a proposition that if the dues of the Excise Department are not satisfied from the sale proceeds, it can follow the property in the hands of the successive purchaser for the remainder of its dues. The question with which we are concerned here is, where the sale proceeds are available for being appropriated towards realization of Excise duty, whether the Excise Department can attach the auctioned assets for the recovery of balance duty. This question never arose before the Supreme Court in Mascon'csase (supra).

21. If the Department's contention that such a course is permissible is accepted, it will lend to absurd results. Illustration can be given of a sale conducted by the Excise Department. If in a given case, the Excise Department dues are Rs.1,000/and the property is sold by it for Rs.100/, can it attach the same property in the hands of the buyer for remainder of its dues, thus jeopardizing the buyer's title? The answer to this question has to be in the negative.

22. We must however, make it clear that if the person who is liable to pay Excise duty enters into a clandestine sale with another person to defeat the Excise Department's dues, the proviso to Section 11 will clearly be attracted. Fraudulent inter parties sales would come within the purview of the proviso. Genuine sales conducted under the orders of the court which are not vitiated by fraud or collusion have a sanctity and must convey a clear and marketable title to the buyer. There is another vital aspect of this question. Though we are not directly concerned with it in this matter, it cannot be ignored. Quite often, such sales are conducted for the benefit of a body of creditors. Sometimes, it is difficult to get buyers due to market conditions. If sales which are not vitiated by fraud or collusion are made so vulnerable by putting a wrong interpretation on proviso to Section 11, it would be counterproductive. We are, therefore, of the opinion that the Excise Department cannot contend that liability of payment of its dues will be on whosoever owns the property of the borrower successively till it's dues are completely paid off.

23. We also feel that Mr. Dhond's alternative submission deserves to be accepted. The proviso to Section 11 refers to transfer or disposal of business or trade in whole or in part. It does not refer to the transfer or disposal of mere assets. It is not the case of the petitioners that they have purchased the business or trade of the Company in Liquidation. Neither respondent 2 nor the Excise Department in its affidavit has stated so. Learned Company Judge in his order dated 5/12/2003 has stated that other financial institutions have communicated their consent to the sale of the assets of the Company in Liquidation. He has observed that the quality and the value of the assets of the Company in Liquidation is deteriorating. It is, therefore, clear that the land, plant and machinery being the assets of the Company in Liquidation were brought to sell.

24. In this connection, we may usefully refer to the judgment of the Division Bench of this court in Krishna Lifestyle's case (supra), to which one of us (Devadhar, J.) was a party. This court was considering whether the mere purchase of the immoveable / moveable assets of a tax defaulter amounts to transfer or disposal of business or trade in whole or in part or result in effecting change in ownership thereof in such business or trade by any other person in consequence of which such person is succeeded in such business or trade by any other persons. In that case, the Excise Department was seeking to recover its dues from the petitioner who was declared highest bidder in the sale of the land, building and machinery of the person in default. This court held that there was no material on record to show that the business had been transferred to the petitioner and, therefore, the petitioner has succeeded in business. This court observed that though assets of the company were sold, sale of assets by itself would not be transfer of business in whole or in part. There must be material on record to show that the business has been transferred to the petitioner and consequent thereto the petitioner has succeeded in the said business. This court recorded that the Excise Department in that case had not proceeded on the proviso to Section 11. This court concluded that the issue of the petitioner being liable for the arrears of Central Excise dues will not, therefore, arise.

25. In Tata Metalik's case (supra), this court reiterated the same view.

26. Since in this case also, there is nothing to indicate that the petitioners have purchased the business or trade of the Company in Liquidation, we are of the opinion that proviso to Section 11 of the Central Excise Act, 1944 will not be attracted.

27. While concluding, we may also add that learned Company Judge of this court has noted in his order dated 15/12/2003 that SICOM had issued an advertisement for the sale of the said property on 27/3/2001, 2/6/2001 and 26/2/2002. There was no response to the advertisement. Effort to sell the said property by private treaty was also futile. Offers received were below the valuation. Global Net Services who had offered Rs.1.11 crores backed out and ultimately the petitioners' bid was accepted.  Learned Single Judge has rightly observed that the court must be mindful of the fact that the property is situated in Amravati region; that no higher bid is forthcoming and that further delay would lead in deterioration of the assets. Learned Single Judge has also observed that dues of the workmen have yet to be paid and their entitlement will have to be protected by respondent 3 upon adjudication.

28. Primarily considering the fact that proviso to Section 11 of the Central Excise Act, 1944 is not attracted to the present case and taking an overall view of the matter, in our opinion, the petitioners prayers deserve to be granted. Hence, we pass the following order :

ORDER
(i) It is declared that the sale of the said property to the petitioners duly sanctioned by this court by its order dated 23/12/2005 in Company Application No.866 of 2005 in Company Petition No.163 of 1998 is not subject to proviso to Section 11 of the Central Excise Act, 1944.

(ii) Upon the petitioners depositing the entire sale proceeds as directed by this court, respondent 3 i.e. the Official Liquidator shall take necessary steps as directed by this court by its order dated 5/12/2003 in Company Application (L) No.282 of 2003 and order dated 23/12/2005 in Company Application No.866 of 2005 in Company Petition No.163 of 1998.

(iii) Needless to say that the Excise Department can also file its claim before respondent 3. If such a claim is filed, respondent 3 shall adjudicate it in accordance with law. The petition is disposed of in the aforestated terms.

==========
T. STANES & Co. Versus COMMISSIONER OF CENTRAL EXCISE, COIMBATORE
 

Issue
Cultures of micro-organisms for biocontrol (microbes) namely, Bio-Catch, Bio-Cure (F), Bio-Cure (B), Bio-Power and Priority – microbes were live cultures of fungi or bacteria used for plant growth through biocontrol of insects/pests – CH 3808 covers insecticides, fungicides & rodenticides - therefore CH 3808 doesn’t cover insecticides & fungicides with cultures of microbes as basis - impugned microbes were cultures of micro-organisms which aided growth of plants and were classifiable u/ch 3002

 

Appeal No. - E/274-275, 324 & 393/2008

Order / Judgment No. - 1296-1299/2008

Dated - October 23, 2008

S/Shri P.G. Chacko, Member (J) and P. Karthikeyan, Member (T)
Shri S. Jai Kumar, Advocate, for the Appellant.
Shri V. V. Hariharan, JCDR, for the Respondent.
[Order per: P. Karthikeyan, Member (T)]. - During the period 9-4-1996 to 30-9-2006, M/s. T Stanes and Co. (Stanes) manufactured and cleared cultures of various micro-organisms for biocontrol (hereafter, microbes) namely, Bio-Catch, Bio-Cure (F), Bio-Cure (B), Bio-Power and Priority. The assessee had classified the microbes as biofertilizers in the classification lists filed under Rule 173B of the erstwhile Central Excise Rules, 1944. Biocontrol fertilizers falling under CSH 310100 attracted 'nil' rate of duty. On 2-4-2001, a Show Cause Notice was issued invoking larger period (covering the period from 9-4-96 to 28-2-01) and 15 other periodical Show Cause Notices covering the subsequent period upto 30-9-2006. The Show Cause Notices had alleged that the microbes were biofungicides biopesticides, correctly classifiable under CSH 3808 10 of the Central Excise Tariff. The original authority found that the impugned products did not contain any chemicals and they did not kill any pests directly. After examining the manner in which the microbes worked on insects and pests, he found that the microbes were live cultures of fungi or bacteria basically used for the, purpose of plant growth through biocontrol of insects and pests. Many organisms survived in nature by feeding on insects, parasites and pests. The microbes were used to control and manage pest population. This was biocontrol. Therefore the microbes were not pesticides/insecticides/fungicides of CH 3808 of the Central Excise Tariff (tariff). He also relied on F.O. No. 1837-1841/2005 dated 25-10-05 of the Bangalore Bench of the tribunal in arriving at the finding that the impugned microbes were cultures of micro-organisms which aided growth of plants and were rightly classifiable under CH 3002 of the tariff. Accordingly, vide Orders-in-Original No. 5/07 (ADC) dated 23-3-07 and No. 6/07 (ADC) dated 26-3-07, the original authority dropped the proposals to classify the microbes under CH 3808 and to demand the duty involved in the impugned clearances. Rs. 1,30,27,609/- in OIO No. 5/07 dated 23-3-07 and Rs. 99,09,517/- in OIO No. 6/07 ADC dated 26-3-07. The department filed appeals to the Commissioner (A) against both the above Orders-in-Original No. 5/07 (ADC) & No. 6/07 (ADC). In the impugned orders No. 50 & 51/08-CEX dated 29-2-08, the Commissioner (Appeals) held that the products in question were fungicides and pesticides which figured in CSH 3808.10 of the tariff. He remanded the orders to the original authority to re-quantify the demand considering the sale price as inclusive of the duty due. He also agreed with his predecessor and held that invocation of larger period in the Show Cause Notice covering the period 9-4-96 to 28-2-01 was not legally sustainable.

2. The assessee has assailed the impugned orders on various grounds. The Revenue has challenged the impugned orders for having allowed cum-duty benefit and ordered re-quantification of the demand.

3. Order No. 5/07 had been passed in terms of the directions contained in Order-in-Appeal No. 40/05-CX dated 28-2-05. The Commissioner (A) had observed in that order that both the parties had not substantiated their respective cases. Therefore, it was improper for him to hold the microbes to be fungicides as contended by the department or to be biofertilizers as claimed by the appellant. He felt that the right course was to obtain expert opinion on the goods. As regards the claim of the assessee that the microbes were classifiable under CH 3002, he observed that as per HSN note under CH 3002, cultures of micro organisms included, among others, cultures of micro-organisms for technical purposes (eg. for aiding plant growth). In the appellant's case the end-products were in fact spores of fungus and were removed as carrier based microbes. Whether it was for the plant growth was the moot point, which could be decided only on knowing the characteristics from biological examination.

4. Following the remand directions, relying on the test reports received from the department of Agricultural Microbiology, Tamil Nadu Agricultural University (TNAU), Coimbatore, in Order-in-Original No. 5/07-ADC dated 23-3-07, the original authority confirmed the classification of the microbes under CH 3002 of Central Excise Tariff. In the Order-in-Original No. 6/07-ADC dated 26-3-07, disposing Show Cause Notices issued for the subsequent period, the original authority dropped the proposal to classify the microbes under CH 3808.

5. The impugned products and their process of manufacture were furnished by Stanes as follows:

• Bio-Cure (F) is based on fungal spores in a medium (culture based on the fungal spores), namely, Trichoderma viridie, Trichoderma hamaturn and Trichoderma harzianum. These living microbial cultures are prepared in a solid medium like tapioca powder, maize powder or oats powder, where these fungal produces spores (seeds) of the respective fungus which is allowed to multiply by natural growth. Then these microbial spores are collected by scraping the medium in a sterilized environment and impregnated into another carrier medium, which is made up of decomposed tapioca and maize powder with kaolinic clay. Such impregnated microbial spores are packed and sold in retail. These spores per se cannot kill any fungus directly as opposed to chemical pesticides.

• Bio-Cure (B) is a bacterial culture based on the bacteria, namely, Pseudomonas flourescens and Bacillus subtilis. These microbial cultures are mixed in solid carrier medium which is made up of decomposed tapioca and maize powder with kaolinic clay. Such impregnated microbial cultures are packed and sold in retail.

• Bio-Power is a fungal culture (spores) based on the fungus Beauveria bassania. This microbial culture is similar to other cultures of entomopathogenic fungus and is prepared in a liquid medium and sold in retail.

• Bio-Catch is an entomopathogenic fungal culture based on the fungus Hirsutella thompsonii and Verticilium lacani. These microbial cultures are submerged in a liquid medium and allowed to multiply for seven days in a sterilized environment. This sediment is filtered and mixed with a carrier similar to that of Bio-Cure (F) and sold in retail.

• Priority is again a fungal culture similar to Bio-Catch with the difference in the fungus used. The fungus used in this microbial culture is Paeciliomyces fumosoreseus

6. Following are the grounds raised in the appeal.

Microbes were "cultures of micro-organisms" (as colony forming units) and had no chemicals present in it. Further, the product spores had no direct effect on the pathogens; but it had to grow into a filament in nature before acting, so what was sold and what was acting were different as opposed to chemical. A chemical fungicide directly acted through the chemical. The product was spores (seeds) and did not act. The impugned product as such had to be considered for taxing purposes. As per the test report from Department of Agricultural Microbiology, TNAU, it had been concluded that the products were live fungal/bacterial cultures. The department had accepted that the impugned goods were cultures of microorganisms. The impugned goods were sold as powder or liquid. Either they were applied at the roots (in the soil) or sprayed on the leaves.

6.1 A product like Bio-Cure (F) created a substrate competition to the pathogens i.e., the spores in the product grew into a fungus, different from the product and controlled the growth of harmful pathogens; thus aided the plant growth. In other words, the microbial cultures contained in the goods multiplied in geometrical progression and competed for the substrate against the harmful pathogens thereby leaving the harmful pathogens short of nutrition and thus causing their starvation and consequential extinction. In goods like entomopathogens, like Bio-power, the spores of microbial cultures grew into a filament and entered the insects through their cuticles and created a pathogenic disease symptoms to the cells of such insects causing starvation to the cells and consequential extinction.

6.2 Under CSH 3002 90 30 of the tariff there was a specific entry which included "cultures of micro-organisms (excluding yeast)". In HSN explanatory note under CH 3002, it was mentioned that cultures of micro under CH 3002 would include cultures of micro for technical purposes. (eg.: for aiding plant growth). As per the test report of the Department of Agricultural Microbiology, TNAU, the impugned goods were used for biocontrol of disease in crops. It showed that the impugned goods had inherent medicinal characteristics such as therapeutic property of controlling the diseases. The Chapter Heading 30 dealt with medicaments. Therefore, Chapter Heading 3002 was apt for the products and not 3008.10 as held in the impugned orders.

6.3 CH 3808 canvassed by the Revenue covered insecticides, rodenticides, fungicides etc. As per explanatory notes of the HSN under Chapter Heading 3808, it was clearly mentioned that the heading covered a range of products other than those having the character of medicines. The impugned goods had prophylactic values as evidenced by the certificate issued by TNAU, as per which "these cultures are normally used for biocontrol of the pests and disease in the crops". The proposal to classify the goods under Chapter Heading 3808 therefore failed. Chapter Heading 3808 referred to chemical compounds/ mixtures used as pesticides/fungicides and riot the pesticides/fungicides based on bio-organisms.

6.4 As per Rule 3(a) of the General Rules of Interpretation, the heading which provided the most specific description shall be preferred to the headings providing a more general description. "Cultures of micro-organisms" of Chapter Heading 3002 90 30 was more specific compared to the residual heading "Others" under CSH 380899 00.

6.5 In an identical case in NMS Babu v. CCE reported as 2006 (198) E.L.T. 528, the Bangalore Bench of the Tribunal classified a similar product under Chapter Heading 3002 of CET. It was held that Echoderma was classifiable under CH 3002 and not CH 3808.

6.6 As per explanatory note to HSN under Chapter Heading 3808, exclusion clause (v), cultures of micro-organisms used not only for rodenticides but rodenticides etc. were excluded from the purview of Chapter Heading 3808 of the tariff. In other words, not only the cultures of micro-organisms for rodenticides but all cultures of micro-organisms meant for other insecticides, fungicides, and herbicides got excluded from purview of Chapter Heading 3808 of the tariff by the above said exclusion.

6.7 Relying on CCE, Delhi v. Carrier Aircon [2006 (199) E.L.T. 577], assessee submitted that the Commissioner (A) had wrongly relied on end-use of the products as pesticides, fungicides etc., disregarding the fact that the impugned goods were cultures of micro-organisms as held in the above decision. End-use did not determine classification when the product fell under specific entry. Therefore the correct classification of the microbes was under 3002, as cultures of micro-organisms.

6.8 In the assessee's website a comparative table was given for the information of the farmers (users of the products) as to how much of the impugned goods could be mixed with other chemical based pesticides and in what proportion. The Commissioner (A) had erroneously concluded that Bio-Cure (F) contained chemicals i.e. Mancozeb, Carbendazim and Copper oxychloride. The table had indicated compatibility with chemical pesticides.

6.9 The Commissioner (A) had travelled beyond original direction given in the remand order by the Commissioner (A) by browsing the internet and using the information to arrive at, the impugned findings. The website advertised the product which was for consumption by customers such as farmers. This information could not be relied upon to determine the classification. In Blue Star Ltd. v. UOI & another [1980 (6) E.L.T. (280) (Bom.)], the Hon'ble High Court of Bombay observed thus "In any event what the petitioner may advertise by way of attracting customers can be no criterion for adjudicating upon the issue whether the duty is payable under a particular tariff item. In other words payment of duty under a particular tariff item must depend upon the facts of the case and not on the advertisement gimmick of the advertiser." Moreover, the packing cartons carried an unambiguous representation as cultures of microorganisms. Further, the cartons also carried a message "To protect your crop from fungal diseases".

7. In the revenue appeals, it is claimed that the assessee always cleared the goods on the basis that no duty was payable. Therefore, it could not be argued that the sale price included duty and the assessable value had to be deter mined under Section 4(4)(d)(ii) of the Central Excise Act. This was also the ratio of the judgment of the Apex Court in the case of M/s. Amrit Agro Industries Ltd. v. CCE reported in 2007 (210) E.L.T. 183 (S.C.).

8. The ld. Counsel for Stanes submitted that initial SCN had proposed classification of the microbes under CH 3808 as insecticide. HSN Explanatory notes under CH 3808 excluded cultures of micro-organisms used as a basis for rodenticide etc. from that chapter under clause (a)(v) of the note. Those cultures of micro-organisms fell under CH 3002. Microbes were micro-organisms and not preparations based on cultures of micro-organisms. They were removed on carriers such as tapioca powder and oats. The Commissioner (A) had found in his Order in Appeal No. 40/05 dated 28-2-05 that the moot point to be determined was whether the products were aids to plant growth classifiable under CH 3002. This being a deep biological question, the Commissioner (A) had remanded the question to original authority for making enquiries. No other question survived, These           organisms were applied at the base of the plant or on the leaves. They consumed and exhausted the nutrients in the neighbourhood so that other undesirable bacteria/fungi were deprived of any life sustaining material and perished, This was a prophylactic operation. Disease was prevented by annihilating harmful bacteria by starving them of nutrition. This could be an insecticidal operation. That the impugned products had an insecticidal application had basis in the opinion furnished by TNAU, Kovai which had indicated that the microbes could be used for the control of plant diseases. These microbes were bio -organisms cultivated for organically fighting harmful bacteria and fungi. The procedure was termed bio-control. The microbes did not directly act on pests like conventional pesticides. As per HSN notes the microbes had to be classified under CH 3002.

9. SDR brings to our notice the material on the website of Stanes i.e.www.tstanes.com and submits that the microbes are advertised unambiguously as insecticides/fungicides by the assessee.

10. We have studied the case records and submissions by both sides. The issue involved is classification of five products namely, Bio-Cure (F), Bio Cure (B), Bio-Catch), Priority and Bio-Power. These are cultures of microbes (bacteria and            fungi) prepared and sold on carriers such as tapioca powder and oats. Department had initially sought to classify them as fertilizer under CH 3101. The original authority decided them to be not fertilizer as the entry CH 3101 covered only chemical fertilizers. These preparations had no chemicals present in them. Vide Order-in-Appeal No. 40/25 dated 28-2-05 passed in appeal against the above order, Commissioner (A) had observed as under:

"It is seen that in the appellant's case, the end products were in fact spores of fungus and was removed as carrier based microbes. Whether it is for plant growth is a moot point, which could be decided only knowing characteristics from the biological examination, as directed above. The lower authority shall also consider the above point raised with regard to classification under 30.02 while deciding the matter afresh."

He remanded the case to decide whether the microbes were fertilizer, fungicide or goods of CH 3002. Following the remand, the Additional Commissioner examined the classification in the light of the opinion rendered by the Department of Agricultural Microbiology, TNAU, Coimbatore. TNAU had certified that the products were cultures normally used for bio-control of the pests and disease in the crops. Additional Commissioner found that the products found application in bio-control of pests. They were not insecticides/fungicides as they were not chemicals and did not kill pests. He dropped the proposal to classify the microbes as insecticides of CSH 3808 10. On appeal by the department against the above order, in the impugned orders, Commissioner (A) decided that the products were insecticides of CSH 3808 10. He found that CH 3808 for pesticides, fungicides etc. specifically covered the microbes in question. He found that CH 3808 for pesticides, fungicides etc. specifically covered the microbes in question and the Additional Commissioner had gone astray in his search when he had found that microbes were not conventional pesticides.

10.1 We find that in passing the impugned orders, the Commissioner (A) has not travelled beyond the confines of the SCN. We note that the website of Stanes explains the use and function of microbes as fungicides or insecticides as found by the Commissioner (A). However this finding is the outcome of investigation not envisaged in the remand order and hence not sustainable. Commissioner (A) rightly found that the original authority had ruled out classification of microbes under CH 3808 on wrong grounds that they were not chemicals and did not directly kill pests.

10.2 There is no dispute that the microbes are cultures of micro organisms. 'Cultures of micro-organisms (excluding yeasts)' figure in CH 3002 of the tariff. Relevant extracts of Chapter Heading 30.02 of the tariff are reproduced below.

3002 - Human blood; animal blood prepared for therapeutic, prophylactic or diagnostic uses; antisera and other blood fractions and modified immunological products, whether or not obtained by means of biotechnological processes; vaccines, toxins, cultures of micro-organisms (excluding yeasts) and similar products

3002 10 - Antisera and other blood fractions and modified immunological products, whether or not obtained by means of biotechnological processes:

 ...................................................

3002 90 -- Other:

3002 90 10 -- Human blood

3002 90 20 -- Animal blood prepared for therapeutic, prophylactic or diagnostic uses

3002 90 30 - -- Cultures of micro-organisms (excluding yeast)

HSN Explanatory notes to Chapter 3002 clarifies that the heading includes 'cultures of micro for technical purposes (eg. for aiding plant growth). 'Whether the microbes aided plant growth was a biological question, the Commissioner (Appeals) had left to the original authority when he had passed the Order-in-Appeal No. 40/05 dated 28-2-05. This is answered in the affirmative by the original authority. We note that his finding is correct. It is significant that the note on coverage of microbes under CH 3002 does not restrict it to those that serve as fertilizers but broadly to those that aid plant growth. Experts consulted certified that microbes treated diseases in the plants. In any case microbes being cultures of micro are covered by CH 3002.

10.3 In NMA Babu v. CCE, Bangalore [2006 (198) E.L.T. 528 (Tri.-Bang.)] cited by the assessee, the Tribunal had considered classification of Echoderma, a product that helped control pests by depleting nutrients necessary for harmful bacteria to survive at the roots of the plant. The Tribunal observed that Echoderma was a beneficial fast growth fungus which when applied to soil grew fast and prevented other harmful fungi from attacking the plant. Echodenna was a biochemical agent and an antagonistic fungus. The correct classification of Echoderma was under Chapter 30 of the tariff. We find that microbes are microorganisms (microbes) like Echoderma and operated in the same fashion as Echoderma. The assessee's case is supported by this decision of the tribunal. The tribunal did not consider Echoderma as an insecticide acting as a repellant by making the food or living conditions unattractive or offensive to the insects. The Commissioner (A) noted in the impugned orders that the Tribunal had erred in its finding. He held that the HSN note clause (a)(v) under CH 3808 applied only to rodenticides. We do not think so. We follow the ratio of this decision.

10.4 The HSN Explanatory notes for CH 3808 clarifies that the said heading does not cover rodenticides etc. with cultures of micro-organisms used as basis. They fall under CH 3002. This note in HSN reads as:

"This heading excludes:

(a) Products for disinfecting, insecticidal etc., uses, not answering to the description above. These products are classified according to their nature under the appropriate headings, for example:

(1)..............................................

(ii)..............................................

(iii).............................................

(iv).............................................

(v) Cultures of micro-organisms used as a basis for rodenticides, etc. (heading 30.02).

(vi)...........................................

Chapter Heading 3808 covers, inter alia, insecticides, fungicides and rodenticides. Therefore CH 3808 does not cover insecticides and fungicides with cultures of microbes as basis.

11. In the result we hold that Bio-Cure (F), Bio-Cure (B), Bio-Catch, Bio-Power and Priority manufactured by M/s. T. Stanes and Co., do not fall under CH 3808 and fall under CH 3002. We therefore allow the appeals filed by M/s. T. Stanes and Co., and dismiss the appeals filed by the Revenue.

(Operative part of the Order pronounced in Open Court on 23-10-2008)
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COMMISSIONER OF C. EX., VADODARA Versus BELL GRANITO CERAMICS LTD.
 

Issue
Different MRPs for different buyers affixed – revenue plea is that the highest MRP fixed on the like goods is to be adopted - Section 4A requires that where more than one retail price is declared, the maximum of such retail price shall be deemed to be retail sale price - It is not the Revenue’s case that more than one MRP is affixed on same packet - as goods are sold at declared MRP even though the same may be different on each packet, such MRP is required to be adopted as assessable value

 

Appeal No. - E/255 and 215/2005

Order / Judgment No. - A/2390-2391/2008-WZB/AHD

Dated - November 11, 2008

Ms. Archana Wadhwa, Member (J) and Shri B.S.V. Murthy, Member (T)
Shri Sameer Chitkara, SDR, for the Appellant.
Shri H.D. Dave, Adv,, for the Respondent.
[Order per: Archana Wadhwa, Member (J)]. - Both the appeals-one by Revenue and other by the assessee-though arising out of different orders of Commissioner (Appeals), are being disposed off by a common order as the issue involved in both the appeals is identical.

2. The assessee is engaged in the manufacture of goods which are covered under Section 4A of CEA, 1944 for valuation purposes. Different MRPs for different buyers was being affixed on the goods and as such Revenue entertained a view that the highest MRP fixed on the like goods is to be adopted for the purposes of duty payment. Accordingly, proceedings were initiated which resulted in confirmation of demand and imposition of penalty. In case of M/s. Bell Granito Ceramica Ltd. Commissioner (Appeals) accepted the assessee's stand that in terms of provisions of Section 4A, MRP fixed on the goods is the correct assessable value for payment of duty and the fact that the different MRPs were fixed on different packages, will not change the position in law. Accordingly, he set aside the impugned order of lower authority. Revenue is in appeal against the said order of Commissioner (Appeals).

3. In the case of M/s. Savana Ceramics, Commissioner (Appeals), by a different order, held that the appellants have cleared similar goods at different MRP to the same party/parties located in the same area in the same month and as such, the maximum MRP fixed by the appellant has to be treated as correct retail sale price for the purposes of Section 4A of the Act. He, accordingly, confirmed the order of the lower authority. The assessee is in appeal against the above order.

4. We have heard Shri S.C. Chitkara, learned SDR for the Revenue and Shri H.D. Dave, learned advocate for the assessee.

5. We have seen Revenue's appeal in case of M/s. Bell Granito Ceramica. We find that Commissioner (Appeals) has set aside the impugned order by observing as under:

"Sub-section (2) of Sec. 4A provides that where the goods specified in sub-section (1) are excisable goods and are chargeable to duty with reference to value, then the said value shall be deemed to be the retail sale price declared on such goods (less amount of abatement). If sub-section (2) of Sec. 4A is read with sub-section (1), there will be no doubt as to what is the basis far charging excise duty, as it refers to the retail sale price declared on such goods (Packages) less abatement. The purpose of explanation is to explain the meaning of word contained in the section. Explanation 2(a) refers to a situation where more than one retail sale price is declared on the package. Explanation 2(b) provides that where only one retail sale price is printed on the packages meant for sale in a region, then that price alone would be the retail sale price for the purposes of calculating the excise duty in respect of the goods cleared for the region and not some other higher retail sale price that is printed on another packages which are meant for sale in some other region. From this, it cannot be interpreted that there has to be one MRP for one region and the manufacturer is bound to affix the same MRP on similar goods for all the time to come. It should be understood that selling price whether wholesale price or MRP is influenced by commercial considerations and may vary from time to time. In other words, where only one retail sale price printed/affixed then that price alone would be the retail sale price for the purpose of calculating the excise duty, irrespective of region. There is no evidence that MRP affixed by the appellant is not the sole consideration. There is no allegation of the type contemplated in Sec. 4A(4) of the Central Excise Act, 1944. In my view, this explanation 2(a) has been added to remove the confusion when similar goods affixed with MRPs are to be cleared for different regions."

6. As is clear from the above, it is not the Revenue's case that the assessee has collected more sale price of the goods than the maximum retail price affixed by them. Section 4A requires payment of duty on the MRP required to be affixed in terms of provisions of Standards of Weights and Measures Act on each and every packet. There is no stipulation in the said Act that all the packages should bear the same MRP. It is the prerogative of the manufacturer to affix the MRP on the goods and if different MRPs are affixed keeping in view the market condition, different MRP so fixed would be the retail sale price in respect of that packet. Explanation 2 of Section 4A is to the effect that where more than one retail price is declared on the packet, the maximum of such retail price shall be deemed to be retail sale price for the purposes of this Section. It is not the Revenue's case that more than one MRP is affixed on the same packet. As such, we find no infirmity in the view adopted by Commissioner (Appeals).

7. We also note that the Tribunal in case of M/s. Amtrex Hitachi Appliances Ltd. vide order Nos. A/1417-1419/ WZB/ AHD/2008, dated 23-7-2008, has held that fixation of different MRP on different packages, depending upon the place of sale is in accordance with the provisions of Section 4A. Similarly, in case of M/s. Gujarat Goldcoin Ceramics Ltd. - 2008 (223) E.L.T. 556 (Tri.-Ahmd.), has re-affirmed that the retail price in terms of Section 4A is the maximum price on which the excisable goods in packet form are sold to the ultimate consumer. As such, maximum price would qualify for being considered as retail sale price. In the absence of any dispute that retail sale price so affixed stand altered and the sales being effected on price other than price so declared, the provisions of Section 4A are complied with.

8. On going through the provisions of Section 4A, we do not find any stipulation that the MRP on each packet of the goods is required to be identical. As far as the goods are sold at the declared MRP even though the same may be different in respect of each packet, such MRP is required to be adopted as assessable value, subject to permissible deduction in terms of provisions of Section 4A.

9. In view of the above, Revenue's appeal is rejected and the appeal filed by the assessee is allowed. Both the appeals are disposed off in above terms.

(Pronounced in Court on 11-11-2008) 
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COMMISSIONER OF C. EX. & C., VADODARA-I Versus CHLORITECH INDUSTRIES
 

Issue
Leviability of interest in case of price escalation - If neither side to the transaction was aware as to the amount which was to be charged and which was to be paid under the escalation clause on the date when the transaction was entered into, no liability to pay interest can arise under the provisions of Section 11AB – therefore, no interest as prescribed under the provisions of Section 11AB of the Act can be recovered when the differential duty is paid on price variation

 

Appeal No. - 185 of 2008

Order / Judgment No. - -

Dated - July 22, 2008

D.A. Mehta and H.N. Devani, JJ.
Shri Hriday Buch, Advocate for the Appellant.
None for the Respondent.
[Order per : D.A. Mehta, J. (Oral)]. - The appellant-revenue has proposed the following question:

"Whether in the facts and circumstances of the case the Tribunal erred in holding that no interest as prescribed under the provisions of Section 11AB of the Act can be recovered when the differential duty is paid on price variation?"

2. The facts briefly stated are that the respondent-assessee is manufacturing goods which are liable to duty of excise under The Central Excise Act, 1944 (the Act). It is the case of the appellant department that the respondent-assessee had issued supplementary invoices for rate difference on the basis of escalation clause in the purchase order and such supplementary invoices were issued between 01.04.2001 to 31.03.2004. That consideration to the tune of Rs.1,90,89,420/- was received towards such supplementary invoices and admittedly, excise duty to the tune of Rs.30,54,305/- has been paid voluntarily in discharge of legal obligation contained in Section 11A(2B) of the Act. That due to such delayed payments the respondent-assessee became liable to pay interest at the prescribed rate as provided in Section 11AB of the Act. After issuing show cause notice the adjudicating authority held that in light of provisions of Section 4 of the Act, and more particularly the definition of the term "transaction value" as appearing in sub-section (3) of Section 4 of the Act, duty was payable for the goods sold on the price actually paid or payable and, therefore, there was delayed payment of duty making the respondent-assessee liable to pay interest worked out at a sum of Rs.2,32,668/-. The order of the adjudicating authority has been confirmed by the Commissioner (Appeals). However, Customs, Excise and Service Tax Appellate Tribunal, Western Zonal Bench, Ahmedabad (the Tribunal) has allowed the appeal of the respondent-assessee by holding that no interest is leviable when differential duty is paid on price variation by relying upon two decisions of the Mumbai and Bangalore Benches of the Tribunal viz. (i) CCE Aurangabad v. Rucha Engineering (P) Ltd.- 2006, (206) E.L.T. 278 (Tri-Mumbai); and (ii) M/s. Bharat Heavy Electricals Ltd. v. CCE Bangalore- 2007-TIOL-173-CESTAT-BANG.

3. Learned advocate for the appellant has referred to provisions of Section 4 of the Act to point out that duty of excise is chargeable on any excisable goods with reference to the value of such goods, on each removal of the goods and for the purposes of working out the value on which such duty is leviable transaction value thereof is defined to mean the price actually paid or payable for the goods, when sold, and includes in addition to the amount charged as price, any amount that the buyer is liable to pay to the assessee, or by reason of, or in connection with the sale, whether payable at the time of the sale or at any other time. Therefore, according to the learned counsel, the Tribunal had committed an error in law giving rise to a substantial question of law as proposed.

4. On a plain reading of the definition of the term 'transaction value' it becomes clear that the same means the price actually paid or payable for the goods, when sold; thereafter, the definition includes, in addition to the amount charged as price, any amount that the buyer is liable to pay to the assessee, whether payable at the time of sale or at any other time, by reason of sale, or in connection with sale. Thus, it becomes apparent that the value, on which duty is chargeable, has to be the price actually paid or payable for the goods. Even the inclusive definition requires that the additional amount which the buyer is liable to pay to the assessee is by reason of or in connection with the sale, whether payable at the time of sale or at any other time. The emphasis is on the factum of the buyer being liable to make the payment. This becomes clear when one reads the word 'payable' and the latter part of the provision which talks of buyer being liable to pay. In other words, at the point of time when the transaction was entered into the buyer must be aware that a particular price is payable qua the transaction in question, or that he is liable to pay at a future point of time but that liability must have arisen at the point of time of the transaction. This is more than abundantly clear because Section 4(1) of the Act fastens charge on transaction value, i.e. value placed on the goods at the time of transaction.

5. If at the given point of time when the transaction took place the additional price was not fixed, the liability of the buyer to pay the additional amount was not known to the buyer, mere existence of an escalation clause in the contract between the parties cannot bring the subsequent escalation within the meaning of the definition for the purposes of levying interest. Duty of excise would become payable even subsequently in point of time and that is the admitted position between the parties, the respondent-assessee having already discharged that liability.

6. Section 11AB of the Act itself says that interest is to be paid on the amount short paid from the first date of the month succeeding the month in which the duty ought to have been paid under the Act. Therefore, the provisions of Section 4 of the Act have to be read in context of this requirement, namely, whether there was any liability to pay duty under the Act at the point of time when the transaction was entered into. If neither side to the transaction was aware as to the amount which was to be charged and which was to be paid under the escalation clause on the date when the transaction was entered into, no liability to pay interest can arise under the provisions of Section 11AB of the Act.

7. In the aforesaid set of facts and circumstances of the case, it is apparent that it is not even the case of the revenue that the buyer, who purchased the goods from the respondent-assessee, was aware as to the amount that the buyer was liable to pay upon operation of escalation clause on the day when the transaction took place. Hence, no substantial question of law arises from the impugned order of the Tribunal.

8. The appeal is accordingly dismissed.

============

COMMISSIONER OF CENTRAL EXCISE, CHENNAI Versus SRI BALAJI CYLINDERS
 

Issue
Finalization of the provisional assessments - refund claim on LPG cylinders supplied to oil companies - assesses have paid differential duty on cylinders consequent upon enhancement of price after clearance - department, having accepted such payments of differential duty, should not deny refund of differential duty in cases where the cylinder prices were reduced - orders for finalisation of the provisional assessments and for subsequent consideration of refund claims have to be sustained

 

Appeal No. - E/208-209/2003

Order / Judgment No. - 775-776/2008

Dated - July 24, 2008

S/Shri P.G. Chacko, Member (J) and P. Karthikeyan, Member (T)
Smt. R. Bhagyadevi, SDR, for the Appellant.
Shri S. Venkatachalam, Advocate, for the Respondent.
[Order per: P.G. Chacko, Member (J)]. - These appeals of the Revenue are against two remand orders of the Commissioner (Appeals). The respondents (hereinafter referred to as 'the assessee') had filed refund claims for the periods July, 1999 to October, 2000 and January to May, 2001 on the strength of price variation clauses of the relevant contracts which were invoked by the parties for reduction of price of the excisable goods. The original authority held to the effect that the refund claims were premature as well as time-barred. Aggrieved, the assessees preferred appeals to the Commissioner (Appeals) and the latter allowed those appeals by way of remand directing the lower authority to finalise the provisional assessments first and then to consider the refund claims. The present appeals of the Revenue are directed against such remand orders.

2. The appellant is of the view that the assessments were not provisional and, therefore, the remand ordered by the lower appellate authority for finalisation of provisional assessments is erroneous. The learned SDR has reiterated this view. It is submitted by the learned counsel for the assessees that the subject goods (LPG cylinders) had been cleared to oil companies at a provisional price and that a long time was taken by those companies to settle the price with the assessees. Such settlements were in terms of price variation clauses incorporated in the relevant contracts. The clearances of the cylinders were effected against B-13 bonds executed by the assessees. In such circumstances, according to the learned counsel, the view taken by the lower appellate authority is legal and factually correct. It is also submitted that, in similar facts and circumstances, this Tribunal has recognised the provisional character of assessments. In this connection, the learned counsel has relied on the Tribunal's decision in Commissioner of Central Excise, Hyderabad v. Hyderabad Cylinders Pvt. Ltd. [2006(205) E.L.T. 879 (Tri.-Bang.)] wherein a refund claim was held to be not hit by time-bar. In holding so, the Bench deemed the original assessments of LPG cylinders cleared to oil companies, to be provisional and accordingly it was held that a claim arising out of finalisation of such assessments would not be time-barred under Section 11B of the Central Excise Act. We have found striking similarity between the facts of the cited case with those of the instant case. In the cited case, the price of cylinders was reduced for the period from 01-7-1999 to 31-10-2000 by invoking the price variation clause contained in the relevant agreement and this led to a claim for refund of duty. The claim was rejected as time-barred as also on the ground that the assessee had not opted for provisional assessment. When the dispute reached the Tribunal, the assessee relied on Commissioner of Central Excise (Appeals), Hyderabad v. R.M. Cylinders Pvt. Ltd. [2006 (198) E.L.T. 45 (Tri.-Bang.)] and contended that the time-limit prescribed under Section 11B was not applicable. The Tribunal, on the facts of the case, recognised the assessments of cylinders cleared to the oil companies, as provisional and directed refund of excess duty upon finalisation of such assessment.

3. In the present case, it has been submitted by the learned SDR that, in a letter dated 26-3-1999, the respondents had informed the department that they would not resort to provisional assessment thenceforth. Therefore, they are precluded from claiming to the contra for the subsequent period. This submission has been countered by the learned counsel by submitting that, even after 26-3-1999, the assesses have paid differential duty on cylinders consequent upon enhancement of price after clearance. The department, having accepted such payments of differential duty, should not deny refund of differential duty in cases where the cylinder prices were reduced after 26-3-1999, counsel submits.

4. After giving careful consideration to the submissions, we have found a valid point for the assessees. The decision cited by the learned counsel is on a similar set of facts and the same squarely supports their plea that the assessments were provisional and the same required to be finalised. We have also come across another decision relating to a similar refund claim on LPG cylinders supplied to oil companies, which is Mauria Udyog Ltd v. Commissioner of Central Excise, Delhi-IV [2006 (205) E.L.T. 1012 (Tri.-Del.)], wherein an order of the Commissioner (Appeals) holding the assessments to be not provisional was set aside. It has not been claimed before us that any of the cited decisions was appealed against. In the result, the remand orders of the lower appellate authority for finalisation of the provisional assessments and for subsequent consideration of refund claims have to be sustained. It is ordered accordingly. The appeals get dismissed.

(Dictated and pronounced in open court) 

===========

