Case-Laws for Nov 2007 Attempt                                                                            Dippak Gupta

Case-Laws In Excise

	Basic Concepts

	
	Excisable Goods
Manufacture

Activity
Manufacture or Not
Judgment
Crushing beetle nuts into smaller pieces and sweetening the same with essential / non-essential oils, menthol, sweetening agents etc.
Not Manufacture 
CRANE BETELNUT POWDER WORKS – 2007 -SC [210 ELT 171]


	Valuation

	· 
	J J CONFECTIONERY (P) LTD. – 2007 - TRI [210 ELT 196]
Facts:  J.J. Confectionery (P) Ltd. entered into a contract with M/s Parry Confectionery Ltd for manufacture of confectionery. As per the contract, certain quantity has to be produced by the assessee. For the reason no being permitted by M/s Parry Confectionery to produce contract quantity, the assessee has been paid compensation. 
Issue: Whether this payment made as compensation shall be added to AV?
Held: NO

Reason: this payment is in nature of a penalty for breach of contract. This has nothing to do with goods manufactured and cleared. This payment, therefore, can not be said to be by reason of, or in connection with, sale.



	Classification

	
	Product

Possible Headings

Where

Judgment

Roasted Pea Nuts

Chapter 20: 

   20 01: Preparations of nuts (like almonds, peanuts, groundnuts)

Chapter 21: 

   21 08: Edible preparations not included elsewhere 
[Chapter Note: It shall include product commonly known as Namkeen/ Mixtures / Bhujia ]

20. 01

“Roasted Peanut is not a product commonly known as Namkeen. It cannot be compared to Bhujia”

  [AMRIT AGRO INDUS lTD-  – 2007 -SC [210 ELT 183]


	Cenvat Credit Rules, 2004

	
	Facts
CCr Admissible or not
Judgment

First-aid kit/box supplied along with vehicle manufactured by appellant as per statutory requirement under Motor Vehicles Act, 1988 and Central Motor Vehicles Rules, 1989 

Providing of a first-aid kit/box along with motor vehicle manufactured, as an accessory 

 --- Definition of input as given in Rule 2(k) of CCR, 2004 specifically provides that accessories of final product cleared alongwith FP is also eligible input

BAJAJ TEMPO LIMITED – 2007 -TRI
Credit of Courier Services and Internet Services

CCr admissible – as these are also eligble input service [as these also used in relation to an activity relating to business –hence, covered by “includes part” of definition of input service as given in Rule 2(l) of CCR, 2004

UNIVERSAL CABLES LTD – 2007- TRI

Credit of Mobile Phones 

CCr admissible – as these are also eligble input service [as these also used in relation to an activity relating to business –hence, covered by “includes part” of definition of input service as given in Rule 2(l) of CCR, 2004

Note: It was noted in the decision that “though under old rules, CCR was admissible only of phones installed in the premises in view of CBEC Circular, that old Circular is no longer relevant under new set of rules. There is no such stipulation (condition) in the new CCR, 2004.

INDIAN RAYON & INDUSTRIES LTD. – 2007- TRI (MUMBAI)
Credit of outward transportation from factory premises (place of removal) to depot /warehouse (another place of removal)

Such transportation service is eligible input service as “includes part” specifically covers such service

GUJARAT AMBUJA CEMENTS LTD. – 2007- TRI (Delhi)
Credit of outward transportation from factory premises (place of removal) to customers premise

Credit of such transportation service is not admissible as

· “includes part” specifically covers only transportation service upto place of removal ; and 

· “main part” does not mention transport service in particular (as it uses the word “clearance” and not “transportation”)

Authors Note:

    This decision is not principally correct. The reason being that 
· such service is definitely a service used in or in relation to clearance of final product from place of removal and hence, covered by means part. 

· even otherwise, this service is definitely the one used in relation to an activity relating to business and hence, covered by “includes part” also (even though it is not so specifically mentioned in includes part as the words stated in includes part (accounting, auditing, etc) are illustrative only.

Students shall write in exam that credit shall be admissible in principle. Tribunal decision is challengeable on merits.

GUJARAT AMBUJA CEMENTS LTD. – 2007- TRI (Delhi)

KEIHIN FIE PVT. LTD.-2007-TRIBUNAL
Cenvat on Capital goods - Assessee did not avail Cenvat credit during first financial year in which the capital goods were received - Assessee availed 100% credit in next financial year - No specific rule which prohibits, in clear terms, availment of more than 50% Cenvat credit even during next financial year - Credit not to be rejected

TEXMO INDUSTRIES- 2007-TRIBUNAL  (Imp)
Cenvat Credit - Common inputs used in dutiable and exempted products - Payment of 10% price of exempted final goods - 80% of the production of rough castings was cleared for home consumption on payment of duty, whereas 20% consumed captively in manufacture of pumps exempted from duty under Notification No. 4/97-C.E. - Separate accounts not maintained in respect of inputs used in manufacture of rough castings cleared for home consumption and those consumed captively in manufacture of pumps - Appellants liable to pay 10% of the price of rough castings which were captively consumed in manufacture of pumps and not 10% of the price of pumps which were cleared without payment of duty under Rule 6 of Cenvat Credit Rules, 2004. 



	Refund

	· 
	SPIC LTD--2007 - TRI [209 ELT 91]
Facts: Refund claim initially filed within the statutory time-limit—claim rejected by AC – Appeal filed against the rejection order – the appellate authority allowed the refund claim – Refund claim not filed subsequent to receipt of such favourable order from CCE(Appeals)
Issue: Whether fresh refund application is necessary in such situation?
Held: NO

Reason: “Sec 11-B of CEA, 1944 does not envisage that assessee should file fresh application following a successful appeal proceedings by the parties. Once a refund claim is filed, befoe the concerned authority, as has been done by the appellant in the present case, statutory requirement in this regard has been complied with by the claimant. Refund application need not be made at each stage if the initial claim before the AC/DC is not successful.”



	Settlement Commission 

	
	ARIES AGROVET INDUSTRIES LIMITED-- 2007 –Settlement Comm [213 ELT 461]
Facts: Show cause notice relates:

a. Classification of “Product X” and 

b. Payment of duty in respect of “Product Y” (Dept demanded duty on re-packing activity of assessee in respect of Product Y treating that as deemed manufacture--- there is no classification dispute relating to Product Y)

   Settlement commission is not entitled to settle case involving classification issue. So, applicant applied for settlement of duty on “Product Y”.
Issue: Whether the application is admissible by Settlement Commission?

Held: “the applicant has not filed the application for complete settlement of the matter arising out of the Show Cause Notice, and that the case involves interpretation of classification of excisable goods. Therefore, the application is not allowed to be proceeded in terms of Section 32F(1) of the Central Excise Act, 1944, on account of the entry condition that issues involving interpretation of classification cannot be brought before the Commission”


	Miscellaneous 

	· 
	GOLDSTONE TELESERVICES LTD-- 2007 - TRI [209 ELT 23]
Facts: Refund Amount Due = Rs 10,00,000

            Interest Due thereon= Rs 2,00,0000

                 Cheque issued by Dept in favour of assessee = Rs 10,00,000/-
Issue: How this Rs 10,00,00 shall be appropriated? Whether the whole amount shall be appropriated towards ED refund amount or shall it first be appropriated towards interest element?
Held: “when a debt carries interest, payments are appropriated in the first place, towards the interest (this principle is applicable to Excise law also). Thus, first interest liability has to be adjusted and then, duty amount shall be adjusted”



Case-Laws In Customs
CA, 1962
	Valuation of Goods
	· M S SHOES EAST LTD– 2007- SC  (210 ELT 641)
Facts:  Assessee imported a second hand car (Rolls Royce- 1993 Model) into India in the year 1996. the Bill of entry for clearance thereof was filed by him in Year 1996 (on 31-8-1996) itself. However, Customs Authority gave clearance of car in 2005 only (delay of 9 year). The valuation of machinery was done under Rule 8 taking “depreciated value” as assessable value. Though the mode of valuation was not challenged by the assessee, he claimed allowance of depreciation till year 2005 (the year of clearance).

       Issue: Assessable value whether shall take into account depreciation for post-import period (Year 2006 to Year 2009)?

      Decision: No . It was held that “the basic principle for levy of customs duty is that value of imported goods has to be determined at the time and place of importation. Sec 15 of customs Act makes it clear that the rate of duty and tariff valuation has to be determined on the date on which bill of entry is filed in respect of such goods. Thus, depreciation only upto Year 1996 (the year of importation of goods into India) shall be allowed.

   The submission of the assessee that there was delay of 9 years in releasing the car from the date of import has no relevance at all as the value has to be determined under Sec 14 of Customs Act for delivery at time and place of importation, which date is 31-8-1996.



Case-Laws In Service Tax
	Valuation

	· 
	BHARAT SANCHAR NIGAM LTD . – 2006 – SC [210 ELT 161]   (M. Imp)
Facts: BSNL is providing SIM card alongwith the telephone connection. The price charged for telephone connection service is inclusive of cost of SIM card.

Issue: Whether value of SIM card is deductible while computing the taxable value of telephone connection service?    (In other words, Whether sale of SIM card is sale of goods liable to sales tax and hence, not includible in value of telephone service or it shall be treated as part and parcel of taxable service and hence, shall remain includible in value of service?)
Held: “What a SIM card represents is ultimately a question of fact – 
· If it is not sold to subscribers and if its sale was merely incidental to service being provided, only facilitating identification of subscribers, their credit and other details, it could not be assessable to State Sales tax – 
· if they intended that the SIM card to be separate object of sale, it was liable to State Sales tax, and Centre could not include value of SIM cards in cost of service
the treatment will depend ultimately upon intention of parties.



	Import of Service – Sec 66_A

	
	WELPSON GUJARAT ROHRAN LTD. – 2007 – TRI (Mum) [210 ELT 161]
Facts: The assessee and M/s. Aurohill Global Commodities Ltd., Cyprus and M/s. Narafoamkar Co. Iran, entered into an agreement under which the companies abroad provided services of marketing and sale of goods produced by assessee, in their respective countries, namely Cyprus and Iran, for which they get commission from the applicants.

Held: In relation to any taxable service provided by a person, who is non-resident or is from outside India and does not have any office in India, as the person receiving taxable service in India, service tax can be levied only if the service is received in India while the agreements between 

                    In the instant case, the services rendered are provided by the foreign companies in countries outside India and not in India. Hence, no service tax leviable. 



Some old important decisions
	Basic Concepts

	Excisable Goods

· DHARAMPAL SATYAPAL ---2005 - SC    important 
Facts:  M/s. Dharampal Satyapal (assessee), is engaged in Blending(*mixing) of sada kimam with saffron, spices, menthol etc. to form a “Compound (Kimam)”. The said compound is then  packed in “balties” and cleared to licensed(*registered) factories of assessee where it is diluted and used in manufacture of TULSI ZAFRANI ZARDA (branded chewing tobacco) the manufacture of compound (kimam) containing chewing tobacco. 

                      The assessee claimed that the “Compound (Kimam)” is an intermediate item, not marketable is such and was, therefore, not excisable. Being of the view is that said product is non-excisable, the assessee has not even registered the said premise and is effecting all the clearances without payment of excise duty.

          Evidence on record: M/s. Globe Traders and M/s. Laxmi Fragrances Pvt. Ltd. were manufacturers of similar compound. That, the said M/s. Globe Traders and M/s. Laxmi Fragrances Pvt. Ltd. were manufacturing their compound in their registered units; they were license holders(*Registered Unit under Excise); they were maintaining records under the excise law and were paying excise duty. The assessee used to purchase duty-paid “Lucknowi kimam” from M/s. Globe Traders and M/s. Laxmi Fragrances Pvt. Ltd. 

      Issue: 
        i) Whether the “Compound (Kimam)” consumed captively is marketable item?

        ii)  Whether extended period of limitation (5 Years) is invokable for recovery of duty not paid by assessee unit.

      Decision: 
      (i)  YES. It was held that “That, the M/s. Globe Traders and M/s. Laxmi Fragrances Pvt. Ltd. were manufacturers of similar compound and were selling that in market…even the assessee has sometimes purchased that from them for use in manufacture of their final product, NAMELY TULSI ZAFRANI ZARDA.. In the circumstances, it can be concluded that the compound (kimam) manufactured by the assessee satisfies the test of “marketability”.
       (ii)  YES. It was held that “In the course of business, the assessee had dealt with similarly situated traders. It was fully aware that those traders who produced similar compounds had their units licensed or registered and yet the assessee herein did not take steps to get the unit, in which the impugned compound (kimam) was manufactured, registered or licensed. On the other hand, the assessee carried on their business of manufacturing the said compound without disclosing the existence of their units; they did not get their units licensed/registered; they did not maintain any records under the excise law; that they clandestinely manufactured their compound without informing the department. These circumstances constituted evidence of suppression brought on record by the department; and thus, the department was right in invoking the extended period of limitation.”

Point: Challenging the validity of invocation of extended period, learned counsel for the assessee submitted that the assessee was under a bona fide impression that the compound (kimam) was not excisable. In support of his contention he argued that the full quantity of the compound (kimam) manufactured was used captively and, therefore, Modvat/Cenvat credit was available to the assessee and, therefore, there was no intention to evade payment of duty.
 SC held that 

 “It cannot be held that in cases where the assessee is entitled to get the benefit of the Modvat/Cenvat Scheme, there can be no question of suppression of fact or invocation of the extended period of limitation under proviso to Section 11A.

  There can be number of eventualities where extended period of limitation in terms of proviso to section 11A may be available to the Department despite availability of Modvat/Cenvat credit to an assessee. 

· The availability of Modvat/Cenvat  credit to an assessee by itself is Not Conclusive Or Decisive Consideration. 

· It may be one of the relevant consideration. How much weight is to be attached thereto would depend upon the facts of each case.”

Manufacture
· PAN PIPES RESPLENDENTS LTD.---2006 - SC    important 
Facts: Mr A after obtaining plain glazed tiles which were duty paid processed them into decorated ceramic glazed wall tiles. The process was that of decorating glazed tiles which consisted of application of glass fritz of various colours as per the designs on the surface of the glazed tiles which on being fired would melt and blend with the surface of the tiles thereby turning the glazed tiles into decorative tiles.
Issue: Whether the said activity amounts to ‘manufacture on first principle’?

      Decision: NO. It was held that “the process for amounting to manufacture must be one which brings into being a new substance known to the market. There must be transformation and a new article must result, having a distinct name, character or use. 
                   These conditions are not satisfied in the instant case because ceramic glazed tiles remain ceramic glazed wall tiles even after process of printing and decorating. Persons dealing in this commodity recognize the same as wall tiles before and after printing and decorating. In the present case no distinct commodity comes into being as a result of process carried out by the assessee.”

· KORES INDIA LTD – 2004-  SC

>

 Facts: Kores (India) Ltd receives excise duty paid typewriter/telex ribbons in jumbo rolls of 210 mtrs. or more length. These typewriter rolls are then fed into cutting and spooling machines wherein the ribbons of standard length of 10 mtrs. and 5 mtrs. are cut and spooled into metal spools. The ribbons in spools are packed and sold by the assessee. Kores India Ltd is claiming that its activity of cutting of ribbons into standard pre-determined lengths doesn’t amount to manufacture and hence, it is not liable for payment of any further excise duty on such item. 

      Issue: Whether the said activity amounts to manufacture on first principle?

     Decision: YES. It was held that “Jumbo rolls and the resultant product is a distinct, identifiable article having distinct name, function and use. The resultant product is also commercially distinct as understood in commercial parlance and has a separate market. Their function and use are also completely different and both products are not inter-changeable. The ribbon in Jumbo rolls cannot be used in a typewriter and similarly a person who requires 30 pieces of spool ribbon will not be satisfied if he is offered Jumbo rolls of equal length. …. Therefore, the process involved amounts to manufacturing.”

· S.R. TISSUES (P) LTD. ---  2005  - SC

Facts: The assessee purchased duty-paid jumbo rolls of tissue paper of a width exceeding 36 cms. The jumbo rolls purchased by the assessee were of a kind normally used for household or sanitary purposes. The said jumbo-rolls are unwind, cut/slit and packed (reduced to width of less than 36 cms) making them suitable for use as toilet papers, table napkins or facial tissues. On such reduction of the width, the department sought to assess and demand duty based on the following grounds :

· that there exists separate tariff entry (48.18) for the tissue paper product of a smaller size obtained by cutting/slitting of jumbo rolls of tissue paper (48.03); &
· there is a value addition of 180% in the final product on account of price difference between the price of the jumbo roll and the price of the final product.

      Issue: Does the activity of cutting and slitting of jumbo rolls of tissue paper amount to manufacture on first principle? 
      Decision: NO. It was held that “the characteristics of table napkins, facial tissues and toilet rolls in terms of texture, moisture absorption capacity, feel etc. ARE THE SAME as the tissue paper in the jumbo rolls. The said jumbo rolls cannot be conveniently used for household or for sanitary purposes. Therefore, for the sake of convenience, the said jumbo rolls are required to be cut into various shapes and sizes so that it can be conveniently used as table napkins, facial tissues, toilet rolls etc. However, the end-use of the tissue paper in the jumbo rolls and the end-use of the toilet rolls, the table napkins and the facial tissues remains the same, namely, for household or sanitary use. … since the character and the end-use did not undergo any change on account of the above-mentioned activities and, therefore, there was no manufacture on first principles..”


  Further held that :

· Mere mention of a product in a tariff heading does not necessarily imply that the said product was obtained by the process of manufacturing. (so was held by SC in case of MARKFED VANASPATI)
· That, just because the raw material and the finished product came under two different headings, it cannot be presumed that the process of obtaining the finished product from such raw material automatically constituted manufacture. (so was held by SC in case of TECHNOWELD INDUSTRIES)
·  Value addition without any change in the name, character or end-use by mere cutting or slitting of jumbo rolls cannot constitute criteria to decide what is “manufacture” (so was declared by CBEC).

· MEENAKSHI & CO. – 2006- Tribunal

 Facts: M & Co. was purchasing leather chemicals in bulk and was selling them. The customers buying from them used to bring there own small containers in which chemical were poured by M& Co. In relation to chemicals, Chapter Note to CETA specifies the activity of “re-packing from bulk packs to small packs” as deemed manufacturing activity [Sec 2(f)(ii)]. 

Issue: Whether pouring of chemicals from bulk to small containers amounts to manufacture within the meaning of said Chapter Note or not?

Decision:  No

   “Pouring of Chemicals from a big container into a smaller one in the given situation can by no stretch of imagination be considered to be in the nature of “re-packing from bulk packs to small packs”.



	Valuation
	Rule 6 (Where sale price is not the sole consideration)

· IFGL REFRACTORIES LTD. – 2005 – SC    (M.Imp & Expected)
Facts: Mr A has entered into contract with Mr B for sale of product “x” at a particular price. Mr B, the buyer, was in possession of “Advance License” entitling them to import certain goods. Mr B surrendered that license in favour of Mr A on account of which Mr A was was issued “Advance Intermediate License” for import of inputs. Because of the “Advance Intermediate License”, Mr A could import the inputs without payment of customs duty as well as get them at a lower price than what they would have paid had they purchased the same in India. Mr A changes the earlier quoted price of product “x” after he procured inputs free of duty/concessional rate under “Advance Intermediate License”. Ultimately, goods were cleared to Mr B at reduced/depressed price and duty was paid taking this price as “assessable value” in terms of Sec 4(1)(a) of CEA, 1944.

   The Department claimed that the benefit derived by Mr A under the Advance Intermediate Licence, issued to them as a result of surrender of licence by MR B (the buyer) was “additional consideration” towards the value of the goods and that this “additional consideration” formed part of the price for purposes of excise duty. 

      Issue: Whether surrender of “advance license” by the buyer in favour of supplier manufacturer can be treated as flow of “additional consideration” from buyer to the assessee leading to application of Rule 6 for determination of AV for purposes of excise duty?

Decision: YES. It was held that “It is only because of the Advance Licence being surrendered by the buyer and in lieu thereof Advance Intermediate Licences being made available to the assessee manufacturer that the assessee manufacturer could offer lower prices. The surrendering of Licences by buyer resulted in additional consideration by way of “Advance Intermediate Licence” flowing from buyer to the assessee manufacturer. The value received therefrom is includible in the price.”

Monetary Value of Additional Consideration 

              = [Earlier Quoted Price – Subsequently charged price (in invoice)]



	Cenvat Credit Rules, 2004
	· MANIKGARH CEMENT LTD. --- 2005 – S.C.

Issue: Ropeway which connect the mines with factory whether entitled to Cenvat Credit (even if these are not used in the factory)?

Decision: Credit shall be available. “as ropeway is proceeding from the factory”.



	SSI Exemption
	· C.M.S. COMPUTERS (P.) LTD. --- 2005 --S.C

Facts:  Assessee is engaged in manufacture and sale of CPUs & Key Board. Apart from that, he is also trading (purchasing and thereafter, selling as such) of Monitors and Printers. His aggregated clearances of CPU & Key Board (the FPs manufactured by him) during the FY 2004-05 is Rs 350 lacs. The turnover of Montior and Printers for the same period is Rs 250 lacs.

 
     It has been contended by the Dept that the assesse can only be entitled to the benefit of SSI Notification for the Year 2005-06 if the aggregated value of clearances of the preceding FY (i.e., FY 2004-05) did not exceed Rs. 400 lakhs. It has further been contended that if the cost of the monitor and printer is taken into account, then the total turnover would exceed Rs. 400 lakhs.

      Issue:  Whether assessee is entitled to the benefit of SSI Notification? ---- Whether cost/turnover of “Montiors & Printers” (i.e., traded item) shall be included while computing the “aggregated value of clearances of FPs” affected by the assessee in the preceding FY 2004-05.

     Decision: NO. It has been held that 

                      “The argument of the Revenue/Dept may have been acceptable if the concerned Notification provided that THE TURNOVER should not exceed Rs. 400 lakhs. 

                        However, as seen, the SSI Notification is granting an exemption provided that the AGGREGATE VALUE OF CLEARANCES of all EXCISABLE GOOD does not exceed Rs. 400 lakhs in the preceding year. The value, therefore, necessarily has to be in respect of clearances of goods manufactured by the assessee which admittedly in this case are only the CPUs and Key Boards. Therefore, for the purposes of SSI Notification the value of traded items like monitors and printers was not to be included.”

Tutorial Note:. In simple words, clearances of “traded items (items which are purchased and then sold as such)” shall not be treated as “ELIGIBLE CLEARANCES” for the purposes of SSI Notification 8/2003. Further, it shall be noted that it shall be treated as “INELIGIBLE CLEARANCE” --- both for the purposes of computation of limits of

· “100 Lacs (the exemption limit of Current Year)”   -&   

· “400 lacs (the turnover limit of preceding year)

· GRASIM INDUSTRIES LTD. ---- 2005 -S.C.

Facts:  Dharani Cements Ltd., a subsidiary company of Grasim Industry Ltd. is engaged in the manufacture of Cement. On the bags of cement manufactured by them they use the following words :

“Manufactured by Dharani Cements Ltd.

 A Subsidiary of Grasim Industries Ltd.”

                   Dept has contended that Dharani Cement Ltd. are using the name of M/s. Grasim Industries Ltd. with the purpose of indicating a connection between the product i.e. the cement manufactured by them, and M/s. Grasim Industries Ltd. which is a well known cement manufacturer. In reply, it has not been denied that M/s. Grasim Industries Ltd. is a well known cement manufacturer. It has also not been denied that the purpose of putting the name “M/s. Grasim Industries Ltd.” was to show a connection between the product and M/s. Grasim Industries Ltd. However, what has been contended is that the words “M/s. Grasim Industries Ltd.” are neither a brand name nor a trade name. It is contended that mere use of the name of a company does not amount to using a brand name or trade name of some other company.
      Issue:  Whether Dharani Ltd is entitled to the benefit of SSI Notification? 

     Decision: NO. It has been held that “even an ordinary name or an ordinary mark is sufficient if it is used in relation to the product and for the purposes of indicating a connection with the other person…. Even the name of some other company, if it is used for the purposes of indicating a connection between the product and that company, would be sufficient. It is not necessary that the name or the writing must always be a brand name or a trade name in the sense that it is normally understood. The exemption is only to such parties who do not associate their products with some other person. Of course this being a Notification under the Excise Act, the connection must be of such a nature that it reflects on the aspect of manufacture and deal with quality of the products.

                          In this case there is no denial that M/s. Grasim Industries Ltd. were manufacturer of cement. There is also no denial that the purpose of using the words :

“Manufactured by Dharani Cements Ltd.

A Subsidiary of Grasim Industries Ltd.”

                             was with an intention of indicating a connection between the product i.e. the cement and M/s. Grasim Industries Ltd. In such cases, clearly the Dharani Ltd were using a trade name of some other company with the purpose of indicating a connection in the course of trade between the product and that person. Thus, they are therefore clearly not entitled to the benefit of the Notification.”



	Demand & Recovery
	LTC Ltd. – 2006- SC

  Whether pending finalization of provisional assessment, proceedings in terms of Sec 11-A c can be initiated against the assessee?

   No


	Refund
	· PANIHATI RUBBER LTD.-2006-SC

      Issue:  Whether “doctrine of unjust enrichment” shall be applicable to refund of duty paid which is held to be illegal?

Decision: Despite levy of excise duty in a given situation being held to be illegal, in the event it is found that the assessee in fact passed on burden of excise duty to its customers, applying principal on unjust enrichment, Court would not direct refund thereof.


	Appeals, Review & Revision
	· KUMAR COTTONS PVT LTD – 2005 – SC      (M.Imp & Expected)
      Issue: Is it possible to 

·      Issue fresh stay order at the end of the period of validity of initial stay order?; or 

· Extend the period of validity of stay order beyond 6 months?

       Decision: Yes. It was held that “Stay orders - Amendment to Section 35C(2A) of Central Excise Act, 1944 introducing the validity period of the stay order as six months, where the Tribunal has failed to dispose off the appeal within the stipulated period, -- the said amendment does not in any way curtail(*limit) the power of the Tribunal to grant stay exceeding six months.”

 Logic: [A situation can arise before the Tribunal where an appeal posted within 180 days could not be taken up for different reasons. It may be due to non-availability of time for the Bench or due to non-availability of the Bench itself. Unless the Tribunal has the power to extend stay beyond 180 days, the assessee’s interest will be in jeopardy for no fault of his. Even the order granting exemption from pre-deposit will be rendered nugatory(*redundant) as the assessee will be compelled to satisfy the demand during the pendency of the appeal. It has always the judicial view that no party should be prejudiced due to action or inaction on the part of the Court.]  Section 35-C(2A) cannot be construed as punishing assessee for matters which may be completely beyond their control. ]

     Tutorial Note: Caution of SC : However we should not be understood as holding that any latitude (*freedom from restriction) is given to the Tribunal to extend the period of stay except on good cause and only if the Tribunal is satisfied that the matter could not be heard and disposed of by reason of the fault of the Tribunal for reasons not attributable to the assessee.

              In simple words, it can be concluded that on a general basis, 180 days period can be taken as maximum period of stay which can be granted by the Tribunal. However, failure of Tribunal to take up the case for hearing or deciding within 180 days shall be taken as an exception to that. In such an eventuality, the stay period can be extending beyond 180 days period.




Case-Laws In Customs
CA, 1962
	Valuation of Goods
	· ISPAT INDUSTRIES LTD. – 2006 –SC   (M.Imp & Expected)
Facts: Freight paid by buyer importer (USA to Customs Port)= Rs 5,00,0000

But the cargo could not be discharged from the mother vessel to the dharamtar jetty due to lack of draft. Hence it was discharged from the mother ship/vessel to the barges at BFL, which carried the goods to the Dharamatar Jetty (the Customs Port)

   Charges incurred by importer buyer for use of barges (these are referred as “Lighterage Charges or Barging Charges”) in addition to the aforesaid freight = Rs 2,00,000/- 

       Issue: Whether the additional transportation charges (the charges for carrying the goods by barges from the mother ship to the Dharamtar Jetty) have to be added to the value of goods.

       Decision: Not Includible 

· The most important provision for the purpose of valuation of goods is Sec 14 of Customs Act. Sec 14(1) creates a legal fiction. It states that the value of the imported goods shall be the deemed price at which such or like goods are ordinarily sold or offered for sale, for delivery at the time and place of importation in the course of international trade. The word “ordinarily” in Sec 14(1) is of great importance. In Sec 14(1) we are not to see the actual value of the goods, but the value at which such or like goods are ordinarily sold or offered for sale for delivery at the time of import. Similarly, the words “in the course of international trade” are also of great importance. We have to see the value of the goods not for each specific transaction, but the ordinary value at which it would have in the course of international trade at the time of its import. 

· Rule 9 can not be given an interpretation which is in violation of Sec 14 of the Act. After all, the rules are subservient to the Act and can not deviate from the provisions of parent Act.

· Revenue has argued that barging charges shall be added in terms of Rule 9 (2). If we read Rule 9(2) of the CVR, 1988 independently without considering Sec 14 of the Act, then of course submission of Revenue could be sustained. However, in our opinion, Rule 9(2) has to be read alongwith Sec 14 and it can’t be read independently. As stated above, we have to see the ordinary value of imported goods in the course of international trade at the place and time of import.

  The fact that the mother ship could not come upto the Dharamtar Jetty is an extraordinary situation (due to lack of draft) and hence any extra transportation charge to meet this situation can not be added to the value of the goods.

    Admittedly, all the contracts entered into with the foreign sellers are either CIF contract or FOB Contracts with Bills of Lading nominating Mumbai Port / JNPT / Dharamtar as port of discharge. As such the cost of transport has already been included in the price paid to the seller under the CIF Contract or an ascertainable freight determined and paid by the buyer from the foreign port to the Indian Port. Hence, a further addition to the transport charges under Rule 9(2) in our opinion is clearly impermissible.

 Tutorial Note: CBEC has also issued a circular in Year 2004 on this issue. That Circular is contrary to this decision and should be withdrawn immediately. Till withdrawal of Circular, whether the Officer shall follow the Circular or SC decision? – This significant question is pending with the Larger Bench of SC.

· JAISINGH JHAVERI – 2005- TRIBUNAL.   (M.Imp & Expected)
Facts:  Mr X has imported a car from a dealer in USA. He has declared transaction value of the car as $ 70,000 USD. As the Customs doubted the value, the investigations were conducted. Investigations revealed that the manufacturer’s price (Price at which manufacturer is selling to the dealers/distributors)  of the car is $1,07,395 USD. The said price has also been confirmed by the manufacturer of car. Though no allegation as to making of any additional payment to the dealer been made by the Dept, but Dept still wants to reject the “transaction value”.

       Issue: Whether Transaction Value can be rejected in the aforesaid situation?

       Decision: Yes . It was held that ““As regards the value of the imported car, normally under the Customs Law the transaction value with adjustment in accordance with provisions of Rule 9 of the Customs Valuation Rules, 1988 is to be accepted for assessment purposes. There are certain situations where the transaction value will not be accepted by the Customs as per Rule 4(2) of the Customs Valuation Rules, 1988. As per Rule 4(2), the transaction value of imported goods shall be accepted provided that the same does not involve any abnormal discount or reduction from the ordinary competitive prices. In the instant case, the transaction value is US $ 70,000, however the investigation revealed that the manufacturers sold the same car to the Singapore dealer for a price of US $ 1,07,395. This fact is not disputed by the appellant. There is ample evidence for the same as the department has got the information by writing to the Original manufacturer who has confirmed the price and also received the actual amount from the Singapore dealer. When compared to the real price of US $ 1,07,395, the transaction value of US $ 70,000 no doubt is abnormally reduced from the ordinary competitive price, as a result, the Customs Department is not bound to accept the transaction value in view of Rule 4.”

    Tutorial Note: Customs Valuation provisions are different from Excise Valuation Provisions. Under excise valuation systems, provision is that “in the absence of any evidence as to involvement of any additional consideration (i.e. flow-back from buyer to the assessee), “transaction value” shall not be rejected [GURU NANAK REFIGRATION CORPORATION – 2003 –SC].” However, under customs valuation system, “NOTIONAL VALUE” is acceptable as the assessable value [GARDEN SILKS MILLS LTD. – 1999 – SC]. Thus, even in the absence of any allegation as to flow-back of any additional consideration from buyer to the assessee, the declared TV if appears to be low --- on account of its abnormally discounted or on account of allowance of special discounts -, such low TV can be rejected and valuation can be done proceeding to further Valuation Rules, 1988 (Rule 5 to Rule 8).

         The said decision has been confirmed later on by SC (as SLP of the assessee was dismissed by the SC).

· BUREAU VERITAS– 2005- SC.   (M.Imp & Expected)
Facts: Pride Foramer purchased an “Oil Rig” from Pride Global Ltd. in the Year 1999 for us $ 17 Millions and declared the same in the valuation declaration. The declared TV was rejected by the Proper Officer on the ground that the  that the buyer, Pride Foramer and seller, Pride Global Ltd. were related parties, each of them being a subsidiary company of Pride International Inc. The proper officer, accordingly, rejected the valuation under Rule 4 of Customs Valuation Rules and sought to determine value in terms of other valuation rules.

                The said rig was originally purchased by Pride International Inc (in Year 1997) at US $ 35.35 millions. The Proper Officer valued the rig by applying the rates of depreciation (as specified in the CBEC Circular) at US $ 35.35 millions, taking into account additional amounts which were subsequently spent on the rig. Accordingly, he arrived at the assessable value of rig.  

      Issue:   Whether Transaction Value can be rejected solely on the ground that parties involved are related parties?  

      Decision: No . It was held that “transaction value is not to be rejected solely on the ground of relationship   AND   unless it is shown that the relationship between the parties has influenced the price, transaction value has to be accepted even when the party to the sale and purchase are related [Rule 4(3) of CVR, 1988]. Oil rigs are not traded frequently, and number of such rigs available at a given time is limited. Most of the companies which owned the rigs lease them out for oil exploration. As number of such owners is limited, oil well drilling is a specialized task. The value of rigs mostly depends upon the day-rates. Whenever oil prices go up due to any reason, there is increase in exploitation of existing oil reserve and exploration for new field. At the relevant point of time the price of oil fell to very low level in 1999 from the high level in 1997. That explains the substantial difference between the price paid for the rig in 1997 and 1999. 


Evidences tendered by the assessee:
· Affidavit of one Mr. Gavin M.J. Strachan who is considered to be an expert on the valuation aspect. The affidavit of Mr. Gavin M.J. Strachan showed that day-rates fluctuate depending on the supply of and demand for a particular type of rig and the value go up and down accordingly and the prices of rigs of different types dropped by 50% or more between 1997 and 1999. Affidavit’s accuracy or reliability has not been doubted by the Revenue. The explanation offered by the assesses for the 50% drop in prices merited acceptance. 
· A Certificate obtained from a reputed ship broker in Paris who had indicated price to be between US $ 15 to 17 millions.
·  The fact that rig was insured for US $ 18 millions also shows that the transaction value was not influenced by the relationship.
 In the instant case various materials to which reference has been made by the assessee can by no stretch of imagination be termed irrelevant. The authenticity, credibility or reliability of the data has not been questioned. Accordingly it was held that there was enough evidence to justify the view that sale of rig in 1999 was uninfluenced by the relationship between buyer and the seller. The price, therefore, would be the transaction value in terms of Rule 4.”

Tutorial Note: SC also pointed out in the same decision that “It is only when the transaction value under Rule 4 is rejected, that under Rule 3(ii) the value shall be determined by proceeding sequentially through Rules 5 to 8 of the Rules. Conversely, if the transaction value can be determined under Rule 4(1) and does not fall under any of the exceptions in Rule 4(2), there is no question of determining the value under the subsequent rules”.
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