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AMENDMENTS (MAY 2009)

AMENDMENTS APPLICABLE FOR MAY 2009 (upto 31st October, 2008)

Note – Page No. given in these amendments belong to 9th edition of IDT notes by CA. Ajay Jain.

1. Explanation to Section 2(d) of Central Excise Act, 1944 (Pg. 4)
· “Goods” includes 
·  any article, material or substance which is capable of being bought and sold
·  for a consideration and
·  such goods shall be deemed to be marketable.
2. Section 3A of Central Excise Act, Duty Based on production capacity
 (To be incorporated after Rule 15 of CER at Page 30)

Duty Based on production capacity

Section 3A of Central Excise Act

Notwithstanding anything contained in Section 3, 

where the Central Government, is of the opinion that it is necessary to safeguard the interest of revenue 

· having regard to the nature of manufacture or production of excisable goods,

·  the extent of evasion of duty in regard to such goods

Provide for the manner of determination of duty 

· on the basis of annual capacity of production of the factory

· by an officer not below the rank of AC

· and such capacity shall be deemed to be the annual production capacity.

Provided that where the factory producing notified goods is in operation during a part of the year only, the annual production thereof shall be calculated on proportionate basis of the annual capacity of production

Provided further that where a factory producing notified goods 

· did not produce the notified goods 

· during any continuous period of fifteen days or more, 

· the duty calculated on proportionate basis 
· shall be abated in respect of such period.
3. Rule 12 of Central Excise Rules, 2002 (Pg. 37)
1. Return:-

Provided that in case where an assessee is availing area based exemption, he shall file a quarterly return, in the form specified, of production and removal of goods and other relevant particulars, within 20 days after the close of the quarter.

(2A) 
(a)
Every assessee shall submit to the Superintendent, an Annual Installed Capacity Statement in Form ER-7 declaring the annual production capacity of the factory for the F/Y to which the statement relates by 30th April of the succeeding F/Y.
(b) The CG may, specify class of assessees who may not require to submit such an Annual Installed Capacity Statement.
2. Annual Financial Information Statement:-

 Every assessee shall submit, an Annual Financial Information Statement for the every financial year in the specified form[ER-4] by 30th day of November of the succeeding year. 

 Any assessee who paid duty less than one crore [from account current] has been exempted from such statement.

Indian Ordnance Factories, Department of Defence Production, Ministry of Defence have also been exempted from filing annual information financial statement.

4. Rule 17of Central Excise Rules, 2002 (Pg. 39)
(1) If any goods are removed from 100% EOU to domestic tariff area, 

· then such removal shall be made under an invoice by following procedure of rule 11 and 
· on payment of appropriate duty before removal of goods by debiting the account current or utilizing the CENVAT credit in the manner specified in Rule 8.

(4)   The proper officer may on the basis of information contained in the return filed by the unit, 

·  and after such further enquiry as he may consider necessary,

·  scrutinize the correctness of the duty 

· assessed by the assessee on the goods removed, 

· in the manner to be prescribed by the Board.

(5)
Every assessee shall make available to the proper officer 
· all the documents and records for verification 

· as and when required by such officer.
5. Proviso to Section 3 of Central Excise Act, 1944 (Pg. 50)
Exemption
· Goods manufactured or produced by a 100% EOU/STP/EHTP and sold in Domestic Tariff Area 

· are exempt from 50% of Basic Custom Duty.
6. Rule 3(7)(b) of Central Credit Rules, 2004 (Pg. 52)
Restrictions on utilisation
NCCD on mobile phones

Provided that credit of any duty of excise except the NCCD on mobile phones, shall not be utilised for the payment of said NCCD.

7. Rule 9A of Central Credit Rules, 2004 (Pg. 68)
Applicability:-
But this rule is applicable only to those assessees 

(i) who are manufacturing goods specified under this rule and 

(ii) who have paid duty of one crore or more [through account current] during the preceding F/Y.
8. Exemption of goods bearing brand names (Pg. 77)
However in the following cases. even if the goods are bearing the brand name of other person still they shall be included in the limits:-

(e) Packing Materials

Where the specified goods are in the nature of packing materials, namely, printed cartons of paper or paper board, metal containers, adhesive tapes, stickers, metal labels etc.

9. Appeals to CESTAT (Pg. 97)
3. Departmental appeal

provided that 
· where the committee of commissioners differs in its opinion regarding the appeal against the order of the Commissioner (Appeals), 
· it shall state the points on which it differs to the Jurisdictional CCE who shall 
· after considering the facts of the order if is of the opinion that the order passed by the Commissioner (Appeals) is not legal or proper, direct any CEO to appeal to the Appellate Tribunal
10. Section 35FF of Central Excise Act, 1944 
(To be incorporated after Section 35F of CEA at Page 99)

Interest on delayed refund of amount deposited

· Where the amount deposited by the appellant u/s 35F is required to be refunded consequent upon the order of the appellate authority, 

· there shall be paid to the appellant, interest at the rate specified in Section 11BB 

· after the expiry of three months 

· from the date of communication of the order of the appellate authority ,

· till the date of refund of such amount.

11. Section 35E of Central Excise Act, 1944 (Pg. 100)
3. Direction to assessing officer

Provided that where the committee of chief CCE differs 

· in its opinion as to the legality or propriety of the decision or order of the CCE, 

· it shall state the points on which it differs to the board which, 

· after considering the facts of the decision or order, 

if is of the opinion that the decision or order passed by the CCE is not legal or proper, may direct such Commissioner to apply to the Appellate Tribunal.
12. Section 86 of Finance Act, 1994 (Pg. 102)
1A. The Board, may by notification, constitute such committees (each consisting two Chief CCE or two CCE) as may be necessary for the purpose of Appeal.

Provided that where the committee of chief CCE differs
· in its opinion against the order of the CCE,

· it shall state the point on which it differs and make a reference to the board which shall,

· after considering the facts of the order, 

· if it is of the opinion that the order passed by the CCE is not legal or proper,

· direct the CCE to appeal to the Appellate Tribunal against the order.
2. Departmental Appeal
(a) The Committee of Chief CCE may, if it objects to any order passed by the CCE, direct the CCE to appeal to the Appellate Tribunal against the order.

(b)  The Committee of Commissioners may, if he objects to any order passed by the CCE (A), direct the AC/ DC to appeal to the Appellate Tribunal against the order.


   Provided that where the committee of commissioners differs

· in its opinion against the order of the CCE(A), 

· it shall state the point or points on which it differs and make a reference to the jurisdictional Chief commissioner who shall,

· after considering the facts of the order, 

· if he is of the opinion that the order passed by the CCE(A) is not legal or proper,

· direct any CEO to Appeal to the Appellate Tribunal against the order.
13. Section 11D of Central Excise Act, 1944 (Pg. 110)
(1A) Every person, who has collected any amount
· in excess of the duty assessed or determined and paid on any excisable goods or
· has collected any amount as representing duty of excise on any excisable goods which are wholly exempt or are chargeable to NIL rate of duty from any person in any manner,

· shall forwith pay the amount so collected to the credit of the central government.

14. Section 11DD of Central Excise Act, 1944 (Pg. 110)
· Where an amount has been collected in excess of the duty from the buyer of such goods or from any person or where a person has collected any amount as representing duty of excise on any excisable goods which are wholly exempt or are chargeable to NIL rate of duty, the person,

· the assessee shall, in addition to the amount u/s 11D, be liable to pay interest 

· @ not below 10%, and not exceeding 36% p.a., fixed by Central Government, [Presently 15%]

· from the first day of the month succeeding the month in which the amount ought to have been paid, till the date of payment. 

15. Section 74 of Customs Act, (Pg. 173)
Reduction of drawback:-
Third Notification:-

In respect of other goods used after their importation and which have been out of Custom Control        the rate of duty draw back shall be as follows: 


                
	
     Length of period between 
· date of clearance for home consumption and 
· date when goods are placed under Customs Control for export
	Percentage of import duty to be paid as drawback.

	                                                                  not more than  3 months
	95%

	       More than 3 months but                not more than  6 months
	85%

	       More than 6 months but                not more than  9 months
	75%

	       More than 9 months but                not more than  12 months
	70%

	       More than 12 months but              not more than  15 months
	65%

	       More than 15 months but              not more than  18 months
	60%

	       More than 18 
	NIL


16. 




Assessment under Service Tax
	72
	Best Judgment Assessment
	If any person, liable to pay service tax – 

(a) fails to furnish the return or

(b) having made a return, fails to assess the tax in accordance with the provisions.

· The CEO may require the person to produce such accounts, documents or other evidence as he may deem necessary
and

· after taking into account all the relevant material which he has gathered,

· shall by an order in writing,

· after giving the person, an opportunity of being heard

· make an assessment to the best of his judgment
· determining the sum payable by or refundable to the assessee on the basis of such assessment.

	77
	· Failure to furnish any information or produce any documents called for by the CEO or appear before any CEO etc.
· Person required to pay tax electronically fails to do so
· Issues incorrect or incomplete invoices or fails to account for an invoice.
· Contravention of any provision for which no penalty is prescribed.
	Rs. 5,000 or Rs. 200 per day during which the offence continues, whichever is higher.

upto Rs. 5,000

	78
	Tax not paid by reason of fraud etc.

[As sec. 11AC in excise]
	Not less than, but not exceeding twice, the service tax sought to be evaded.

If service tax, interest and penalty are paid within 30 days of communication of order, penalty shall be 25%.

Provided that if the penalty is payable under this section,

Section 76 shall not apply.


17. Rule 6 of Service Tax Rules, 1994 (Pg. 192) 
(1) Due Date for payment:-   

Explanation:-
Gross amount charged also includes, 

· “book adjustment and any amount credited, or debited, as the case may be, 

· to any account, whether called “Suspense Account” or by any other name, 

· in the books of account of a person liable to pay service tax, 

· where the transaction of taxable service is with any associated enterprise.
18. Section 67 of Finance Act, 1994 (Pg. 197)
Explanation:-
Gross amount charged also includes, 

· “book adjustment and any amount credited, or debited, as the case may be, 

· to any account, whether called “Suspense Account” or by any other name, 

· in the books of account of a person liable to pay service tax, 

· where the transaction of taxable service is with any associated enterprise. 
19. Section 71 of Finance Act, 1994 (Pg. 4)
	Service Tax Return Preparer


(To be incorporated after Section 82 of Finance Act, 1994 at Page 196)

1. The Board may frame a scheme enabling specified persons to prepare and furnish a return u/s 70 through a Service Tax Return Preparer authorized to act as such under the Scheme.

2. Scheme framed shall specify the manner in which the Service Tax Return Preparer shall assist the persons furnishing the return of income.
3. The scheme shall provide:-

· the manner in which a Service Tax Return Preparer shall be authorized,

· educational and other qualifications to be possessed,

· training and other conditions to be fulfilled by a person to act as a Service Tax Return Preparer,

· the code of conduct for the Service Tax Return Preparer,

· the duties and obligations of the Service Tax Return Preparer.

20. Changes in Existing Services
1. “Consulting engineer” 





          

· Who is professionally qualified
· Includes any firm, body corporate
· advice, consultancy or technical assistance.  

· in one or more disciplines of engineering. 
· including hardware and software engineering.


2. Technical testing & analysis
· physical, chemical, biological 
· or other scientific testing or analysis of goods or material or information technology software or any immovable property.
· includes clinical testing of drugs and formulation


3. Cargo Handling service





Means 

· packing

· loading, 

· unloading, 

· or unpacking 

and includes 

service of packing together with transportation of cargo, with or without one or more of other services like loading, unloading, unpacking.

4. Business auxiliary service 

(a) Promoting, marketing goods or services including game of chance, by whatever name called, 
(b) customer care, 
(c) procurement of goods or service which are inputs for client
(d) production or processing of goods on behalf of client
(e) provision of service on behalf of client
(f) any incidental or auxiliary support service such as billing, collection, recovery of cheques, payments, maintenance of accounts and remittance, inventory management, evaluation or development of prospective customer or vendor, public relation services, management or supervision.
(g) Includes call centers or medical transcription centers.
Commission agent means any person who acts on behalf of another person and causes sale or purchase of goods or provision of service and includes person who 

(i)

deals with goods or services or documents of title; or 

(ii)
collects payment of sale price; or 

(iii) guarantees for collection or payment; or

Issue of consignment note

Rule 4B

Any goods transport agency which provides service in relation to transport of goods by road in a goods carriage shall issue a consignment note to the recipient of service:

5. Banking and other financial services
· banking co. or a financial institution including NBFC or commercial concern
· cover following services

· leasing, transfer of money in any mode

· services rendered as banker to an issue, merchant banking services, 

· securities and forex broking, purchase and sale of foreign currency, including money changing. (by any person), whether or not the consideration for such sale or purchase is specified separately. 
· asset management including  portfolio management 

· advisory and other auxiliary financial services including and portfolio advice, 

· advice on mergers and acquisitions and on corporate restructuring and strategy; 

· provision and transfer of information and data processing,
· cash management and chit fund
· other financial services, namely, lending, issue of pay order, demand draft, cheque, letter of credit and bill of exchange, providing bank guarantee, overdraft facility, bill discounting facility, safe deposit locker, safe vaults, operation of bank accounts.
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Cess paid on transfer of technology under Research and Development Cess Act is also exempt.





doesn’t include 


testing of humans beings or animals for identification or prevention of any disease.


Service related to Water quality testing undertaken by Laboratories run by Government.


Testing of newly developed drugs or vaccines by approved clinical research organisation.








does not include 		


export cargo or 


passenger baggage, Passenger baggage includes unaccompanied baggage or 


handling of agricultural produce or 


goods to be stored in cold storage.		





(A)   Does not include any activity that amounts to manufacture u/s 2(f) of Central Excise Act.





(B)     Service of production of goods on behalf of the client shall be exempt if 


such goods are produced using raw materials or semi-finished goods supplied by the client 


and goods so produced are returned back to the said client for use in or in relation to manufacture of any other dutiable goods.





(C)    processing of diamonds, gems, jewellery and other precious metal is exempt. 





(D)	Services referred to in (c), (d), (e) and (f) above are taxable only if provided by 


registered factory, company, partnership firm, registered societies, co-operative society or statutory corporation.  


Therefore if provided by others then such services shall be exempt.


But even such entities shall be exempt if these services are provided in relation to agriculture, printing, textile processing and education.





 (E)  Exemption to commission agent shall be restricted to business auxiliary services provided in 


        relation to agricultural produce.








Option to pay tax @ 0.25% of gross amount of currency exchanged in case of services in relation to purchase and sale of foreign currency. However this option is not available is not available in cases where the consideration for service is shown separately in the invoice.





Any services provided to Govt of India or state govt. in relation of collection of any duties or taxes levied by such govt. shall be exempt.





value of taxable service provided in relation to,-


overdraft facility;


cash credit facility; or


discounting of bills, bills of exchange or cheques,


       equal to interest on such overdraft, cash credit, shall be exempt if shown  separately.








