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CS FINAL, DEC 2008
Excise + Customs +Service Tax
	1.
	Choose the most appropriate answer from the given options in respect of the following:: 
(a)  The term “Adjudicating Authority” u/s 2(a) of the CEA, 1944 does not include the 

(i)   CBEC

(ii)  CEO

(iii) AC?
(b) A unit availing SSI exemption can avail cenvat credit on capital goods but such credit can be utilized only—
(i)   If the value of capital goods exceeds Rs 100 lakhs

(ii)  After clearances of Rs 150 lakhs

(iii) if the capital goods are exported
(c)  Once a registration certificate is granted by the Central Excise Authorities, it ?
(i)   will be valid for 5 years

(ii)    will be valid for 10 years

(iii) Has a permanent status unless it is suspended or revoked by the appropriate authority or is surrendered by the person/company concerned or it ceases to be valid on the death of the individual owner
(d)  the application for refund u/s 11-B of the CEA, 1944 has to be made within--
(i)  1 year from Relevant Date

(ii)  2 years from the end of relevant FY

(iii) 6 months from the end of relevant Assessment Year

(e)  If the pilfered goods are restored to the importer after pilferage-

(i)  the importer should reimburse the government of the expenses incurred in such restoration

(ii)  the importer becomes liable for payment of import duty

(iii) there will be remission of duty

(f)  the relevant date for determining the rate of duty in case of goods entered for export is--

(i)  the date of “let export” order by the proper officer permitting export and loading of cargo on board u/s 51 of the Customs Act, 1962

(ii)  the date of payment of duty

(iii) the date of invoice

(g)  An EGM (Export General manifest) or an ER (Export Report) in the prescribed form is to be delivered to the proper officer by the -

(i)  Person-in-charge of the conveyance carrying export goods

(ii)  Exporter

(iii) Company Secretary

(h)  Public warehouses under the Customs Act, 1962 are appointed by the-

(i)  Commissioner of Customs
(ii)  AC
(iii) Officer-in-charge of the concerned warehousing station
(i)  In case of a joint venture, an application for Advance ruling in respect of a question of law or fact regarding the liability to be ST, can be made only-

(i)  When all the partners of the Joint Venture are non-residents

(ii)  When the service proposed involves consideration not less than Rs 5 lakhs

(iii) When one of the partner is a non-resident

 (1 Mark each)
(b) Re-write the following sentences after filling-up the blank spaces with appropriate word(s) / figure (s):--

         (i)   Indirect taxes ………………. Affects the prices of commodities and services.
(ii)  At present, ST is levied under the Union Govt’s power to tax vide Entry ……….  Of List I of Schedule VII to the Constitution of India.

(iii) In the case of goods imported or exported by post, any label or declaration accompanying the goods which contains the description, quantity and value thereof shall be deemed to be …………… for import or export, as the case may be, for the purposes of the Customs Act, 1962.

(iv) As a measure of tax planning in the Central Excise, in case of doubt, it may be advisable to make payment of duty ………………
(1  Mark each)


	2.
	(a)  When should be excisable goods be valued on the basis of RSP?
(2  Marks)
(b)   Examine whether the valuation on RSP would apply in the following cases:

(i)  Sale of refrigerators of bottling companies like Pepsi, Coca-cola etc., packed in a package declaring MRP on them. However, MRP and contract price were different.

(ii)  Sale of 12 mineral water bottles of 200 ml capacity packed in a single package with MRP declared on the package of 12 bottles but not on individual bottles. Instead, it was written on the individual bottles (a) not for resale;   (b) specially packed for Bharti Airways.
(2  Mark each)
(c)  The registered officers of a manufacturing company and one of the bulk buyers of its products are situated in the same premises. Further, the factory of the assessee company was located in the industrial area owned by such bulk buyer of the assessee for which the assessee company pays a suitable rent. The assessee company gives 404 discounts to the said bulk buyer, which is similar to the discount given to other bulk buyers. The department questions the discount on the ground that the two parties can de deemed to be “related persons” as the registered offices of both the parties are located in the same premises. Examine.
(5  Marks)
(d)  A company imported certain goods and warehoused them initially for a period of 1 year. The company surrendered the goods and the auction of the goods was duly advertised. However, subsequently the company made a request for permission to re-export the goods u/s 69(1) of the Customs Act, 1962 and for cancellation of the auction sale. The request was not granted and the goods were auctioned. The company contends that it is entitled to withdraw the offer of surrender subsequently and hence, the auction was not valid. Examine

(4  Marks)

	3.
	(a)  Marwar Exports is a 100% EoU. It is selling part of its products in DTA. As per the present law, duty on clearances of goods to DTA from 100% EoU will be equal to 25% of the BCD, CVD u/s 3(1) of the CTA, 1975 plus additional duty u/s 3(5) of CTA, 1975, if applicable, and cess as applicable. A SCN was issued demanding customs duty in respect of clearances made by Marwar Exports (100% EoU) in DTA. The assessee is of the view that the SCN is defective in law because the duty to be paid by the assessee is the duty of excise and not the customs duty. Examine the vailidity of the demand in the light of decided case law, if any.
(4  Marks)
(b) Hitech Energy Ltd is engaged in oil exploration and has importer software containing seismic data. The importer is entitled to exemption from customs duty subject to the production of “essentiality certificate” issued by Director General of Hydrocarbons at the time of importation of the goods.

    The essentiality certificate was not made available to the importer within a reasonable time by the concerned government authority. The customs department therefore rejected the claim for exemption. Examine whether the Customs Department’s action is justified.
(5  Marks)


	4
	(a)  State, with reasons in brief, whether the following statements are correct or incorrect:

(i) “Waste and scrap” can be the goods and dutiable if specifically mentioned in the CETA, 1985.

(ii)  A Practising CS can appear before the CESTAT as an authorized representatives.

(iii) As per Sec 74(1) of the Customs Act, 1962, if imported goods are exported as such, without putting into use, the drawback given is 100% of the duty paid on import.

(iv)  the concept of “deemed value” contained in Sec 14 of the Customs Act, 1962 has been substituted with the concept of “transaction value” by the FA, 2007.

(v)  The recipient of taxable services provided from outside India and received in India is required to make an application for registration as per provisions of Sec 69 of the FA, 1994 and the rules made thereunder.

(2  Marks each)
(b)  Discuss whether the cenvat credit is required to be reversed in the following cases:

(a) Where on any goods manufactured or produced by an assessee, the payment of duty is ordered to be remitted under Rule 21 of the CER, 2002.

(3 Marks)

(b)  if inputs or capital goods before being put to use are written off fully or provision is made in the books of account to write off fully.

(2 Marks)



	5.
	(a) Define “principal inputs” under the CCR, 2004. What are the forms of returns to furnish information relating to principal inputs and when are these to be submitted.

(4 Marks)

(b) Which issues can be taken before the Settlement Commission under the Customs Act, 1962?

(5 Marks)

(c)  What does the term “DUTY DEMANDED” include for the purpose of deposit of duty, pending appeal, under section 35-F of the CEA, 1944.

(3 Marks)




ANSWER SHEET [Hint Answer]

	1.
	Most Appropriate Answer: 

(a)   (i)   CBEC

(b)   (ii)  After clearances of Rs 150 lakhs

(c) (iii) Has a permanent status unless it is suspended or revoked by the appropriate authority or is surrendered by the person/company concerned or it ceases to be valid on the death of the individual owner

(d)   (i)  1 year from Relevant Date

(e)   (ii)  the importer becomes liable for payment of import duty

(f)  (i)  the date of “let export” order by the proper officer permitting export and loading of cargo on board u/s 51 of the Customs Act, 1962

(g)   (i)  Person-in-charge of the conveyance carrying export goods

(h)   (ii)  AC

(i)    (iii) When one of the partner is a non-resident

(b) Re-write 

        (i)   LEVY.

(ii)   97   [Tutorial Note: ( Though at present Entry No 92-C has been inserted to specifically cover levy of ST but that entry is still lying dormant].

(iii)  ENTRY.

(iv)  ON PROVISIONAL BASIS in terms of Rule 7 of CER, 2002


	2.
	(a)  Sec 4-A of the CEA, 1944
AV = Abated MRP Value = [Declared MRP – Notified % of Abatement]
(b) JAYANTI FOOD PROCESSING PVT LTD-2007- 215 ELT 227-SC -( Valuation of goods will fall u/s 4-A only if goods are statutorily required under SWMA to declare MRP on the package. If they are not statutorily required to declare MRP, then such valuation shall not fall u/s 4-A even if MRP is declared on such package. In such a situation, valuation will fall u/s 4(1).

          SWMA requires mandatory printing of MRP on RETAIL PACKAGE. Retail package has been defined as stated below:
· Retail Package – means – the package intended for retail sale to the ultimate consumer for the purpose of consumption of commodity contained therein.
         Provided that for the purpose of this clause, the expression “ultimate consumer” shall not include industrial or institutional consumers.

          Considering the above stated position, answer to given situations are as follows:-
(i)   Sale of Refrigerators sold to bottling companies ( these packages are “retail package” and thus, MRP printing required on such package – thus, their valuation will fall u/s 4-A.
(ii)  Sale of Mineral Water to Jet Airways ( Jet Airway falls in category of institutional buyers and thus package sold to them are not retail package and thus, MRP printing not required on such package – thus, their valuation will fall u/s 4(1) and not u/s 4-A.
(c)  DAMNET CHEMICALS PVT LTD-2007- 216 ELT 3-SC

Merely because

a)  The registered officer of the bulk distributor and that of assessee are located in the same premises and The manufacturing unit of assessee is situated in industrial gala owned by such bulk distributor; and 

b) 40% discount is offered to such bulk distributor

They cannot be held to be related persons.

Reason for contending RP

Rejection of this ground

The registered officer of the bulk distributor and that of assessee are located in the same premises and The manufacturing unit of assessee is situated in industrial gala owned by such bulk distributor;
Manufacturing company is paying market rent for this. The buyer before entering into a lease agreement on each occasion obtained a valuation report from an independent Valuer for the purposes of fixing the quantum of rent. Buyer has entered into a lease agreement with manufacturing-company under the Board Resolution of the company. Mere fact that both the registered offices are situated in the same premises and the manufacturing unit of the respondent-company is situated in the industrial gala owned by the BBL would not make both the companies are related to each other. There is no mutuality of interest between both the companies.
40% discount is offered to such bulk distributor

If a special trade discount is given to such a customer who is a buyer of 90% of goods, it would amount to a normal trade practice. At any rate it would not be an impermissible trade practice. In fact such type of concessions are usually given by manufacturers whose goods are lifted by whole-buyers whose availability avoids lot of marketing and advertising costs for the manufacturer and also ensures a guaranteed quantity of sales year after year. In order to keep such a wholesale monopolistic buyer attached to it, if under such circumstances by way of business expediency, the manufacturer offers him a special trade discount, it cannot be said that it is not in accordance with normal practice of trade.”

.

(d)  SHAKTI LPG LTD-2008- 223 ELT 129-SC
Sec 23(2) of the Customs Act gives facility of relinquishment of title to goods at any time before their clearance. Once importer has surrendered its title to the goods, he is not allowed to withdraw the same. Such withdrawal shall not be allowed even if he is requesting for re-export of the goods.
  Thus, in given question, company cannot challenge the validity of auction conducted by department.

	3.
	(a)  EoU covered by Excise – even it is an excise assessee – Proviso to Sec 3(1) of CEA, 1944
   .   

      What EoU is required to pay is ED (though it is equivalent to Customs Duty). By nature it is ED – and thus, upon non-payment of its duty, SCN can be issued under Sec 11-A of CEA, 1944  (and not under Customs Act)  [Very recently so held by SC]
[Tutorial Note:( This question was asked in Nov, 2008 exams of CA Final]
(b)  Assessee shall not be burdened with duty liability on account of default not on his part. Exemption notifications are issued in interest of public and thus, shall be interpreted in a liberal manner. Conditions shall not be so interpretated so as to deny benefit of exemption notification [Very recently so held by SC in case of TULLOW INDIA OPERATIONS LTD- 2005]
[Tutorial Note:( This question was asked in Nov, 2006 exams of CA Final – refer our IDT SCaner- Customs (Chapter – miscellaneous)]


	4
	(a)  Correct Or Incorrect:

(i)  Correct ( Waste and scrap shall be covered even if these are not produced voluntarily [KHANDELWAL METAL & ENGG – SC].

(ii)    Correct ( Sec 35-Q of the CEA, 1944.

(iii)   Incorrect ( Sec 74 DBK = 98% of ID

(iv)   Correct ( Sec 14 says AV= TV.

(v)  Correct ( upon person liable to pay ST , all provisions of Chapter V shall be applicable [Sec 68(2)  of FA, 1994]
(b)  Reversal of cenvat credit:

(a)   CCr of Input shall be reversed once ED is remitted – Rule 3(5-C) of the CCR, 2004
(b)  CCr of related input and capital goods – Amount equivalent to such credit shall be paid --- Rule 3(5-B) of the CCR, 2004


	5.
	(a) Rule 9-A of CCR, 2004

      “Principal Inputs” ( Inputs whose cost is not less thatn 10% of the total cost of all raw-materials used for manufacture of a unit quantity of FP

      Returns of these inputs

1) Annual Return – ER-5—by 30th April of the FY 

2) Monthly Return – ER-6 – within 10 days of end of month

(b) Issues can be taken before the Settlement Commission

Any issue other than classification issue – in relation to which matter is pending before the adjudicating authority and in relation to which admitted additional duty liability exceeds Rs 3,00,000/-
 In relation to following no settlement is possible

1) Sec 123 goods

2) Goods in relation to which offence under NDPS (Narotics Drugs & Psychotropic Substances) has been committed

(c)  Section 35-F of the CEA, 1944.
        Duty Demanded shall also include—

a)  Amount determined u/s 11-D

b) Erroneous CCR taken

c) Amount payable under Rule 6 of CCR, 2004

d) Interest payable




