Custom
· Customs are the practices of a particular community or group which regulated the conduct of the society in their relationship with each other.

· Regarding the origin of customs there are different & divergent views.

· Historical jurists say that they originate from the common consciousness of the people.

· One view is that they come into existence due to necessity or convenience. Some say that man’s nature of imitation is the main cause of the origin of customs.

· Any particular conduct, imitated by a group of people for a long time becomes a custom. 

· Henry Maine, in his theory of legal evolution, says that in the beginning the judgments of the kings under divine inspiration were the basis of the customs. 

· Ihering supports the view of Maine, he further says that people will not impose liability upon themselves (which the customs sometimes do) by their own will until they are compelled by courts. Later on, these judgments became customs.

· Gray too says that custom often arises from judicial decisions. But the recent anthropological researches have exposed the falsity of such assumptions.

· Truly speaking, the origin & development of most of the customs is not due to any conscious thought on the part of the people. They are the results of tentative practice. When any problem  arose, some solution was found out.

· It was based more on the primitive notions than on any logic or principle of justice. Solutions were followed in similar cases & in this way it became a custom. 

· A question may arise as to any customs are so recognized and become part of the law, or are given the force of law.

· Salmond gives two reasons for it:

·  Custom is frequently the embodiment of those principles which have commended themselves to the national conscience as principles of justice and public utility. 

·  The national conscience may well be accepted by the courts as an authoritative guide; and of this conscience national custom is the external and visible sign.

· The existence of an established usage is the basis of a rational expectation of its continuance in the future.

· Usage; means, if the society has for a long time continued a practice which determined their rights and liabilities, and aroused expectation, & if it is not opposed to public or reason, there is no wisdom is disturbing or removing it. 

· It is not necessary that for each & every contingency, there must be an enacted law. The only requirement is that the law should be definite & clear.

· Custom have present as a source of law in various legal system like Roman Law, Hindu law, Mohammenden law, English law & French law.  

Types of custom

· The customs in their wider sense may be divided into two classes:

· Customs without sanction, and

· Customs having sanction.

  Customs without sanction are those customs which are non-obligatory. They are observed due to pressure of the public opinion. They are often known as positive morality. 

Customs having sanction are these customs which are enforced by the state. It is with these customs that we are concerned here. These may be of two types; 

    1-Legal and 2- conventional

· 1- Legal Customs- these customs operate as a binding rule of law. They have been recognized by the courts and have become a part of the law of the land. They are enforced by the courts. It further divide into two; (I) General customs    (II) Local Customs

· 2-Conventional Customs- conventional customs are those customs which govern the parties to an agreement. Parties, sometimes expressly & sometimes, impliedly (it means that they are considered to have agreed) agree to them. They are also called usage. Such customs are binding.

Essential of custom

· The essentials laid down by Blackstone. Allen and many other distinguished writers on the subjects have followed the same.

· Antiquity- A custom to be recognized as law must be proved to be in existence from time immemorial, ‘time whereof the memory of man runlet not to the contrary’.

    The presumption of law is that the customs which are old & whose time of origin cannot be ascertained must have started before the year 1189. 

In ancient Hindu law also, the antiquity was one of the essentials for the recognition of custom. Manu said: “Immemorial custom is transcendental law”.

· Continuance – Custom must have been practiced continuously.

    In England, the custom during the period from 1189 must have been enjoyed continuously without any interruption.

    If a custom has been disturbed for a considerable time, a presumption arises against it.

· Peaceable enjoyment- The custom must have been enjoyed peaceably. If a custom is in dispute for a long time in a law court, or otherwise, it negative the presumption that it originated by consent as most of the customs naturally might have originated.

· Obligatory force- the custom must have an obligatory force . It must have been supported by the general opinion & enjoyed as a matter of right.

· Certainty – A custom be certain. A custom which is a vague or indefinite cannot be recognized. 

· Consistency – Custom must not come into conflict with the other established customs. There must be consistency among customs. It is therefore, that one cannot be set in opposition to the other custom.

· Reasonableness – A custom must be reasonable. The reasonableness will not be judged with every change in social conditions. It has been settled that the time to decide reasonableness of a custom is the time of its origin. Prof. Allen says that the rule regarding reasonableness is not that a custom will be admitted, if reasonable, but that it will be admitted unless it is unreasonable.

· Conformity with statute law- A custom, to be valid must be in conformity with statute law. It is a positive rule in most of the legal systems that a statute can be abrogate a custom.

· Peaceable enjoyment- Local custom must be capable of peaceable enjoyment without any disturbance or consent. Unless this undisputed existence is proved to the satisfaction of the court, it cannot be said that the custom was based on the general consent of the people.

· Collector of Madura Vs Mootoo Ramaliga, 2 M.I.A. 439. court held that custom is independent source law, & when it is universally adopted, it should supersede the provisions of the written law for “under the Hindu system of the law, clear proof of usage will outweigh the written text of the Hindu law”.
· The customs lie in the foundation of all the legal system. They come into existence with the existence of the society. 

· With the development of society, many other forces come to exercise their influence on customs, such as jurists, codifiers, law givers and others.

· Now, customs are rationalized & are incorporated & embodied in legal rules. In any system these influences can be traced. In Roman law the creative role of magistrates, in English law that of equity judges, & in Hindu law that of Smritikars, the commentators & privy Council decisions have materially affected.

Precedent

· In ‘Oxford Dictionary’ precedent is defined as ‘a previous instance or case which is, or may be taken as an example of rule for subsequent cases, or by which some similar act or circumstance may be supported or justified’.

· A precedent is a statement of law enunciated by the superior court in the course of rendering a judgment which has to be followed by that court & by the inferior courts. This brings in certainty in legal matters & the litigant has an idea of how the court will act in similar situations and facts.

· Precedents are of greatest importance in any system of law which is mostly unwritten, as in England. Whatever may be the position in theory, it must be admitted that in practice the Common law of England has been the work of English Judges.

·  In the words of Salmond, “the importance of judicial precedents has always been a distinguishing characteristic of English Law.”

· A precedent is held in such high esteem in England that Salmond says that a judicial precedent speaks in England with authority; it is not merely evidence of the law but a source of it; & the courts are bound to follow the law that is so established.

· According to the Declaratory theory of precedents, a judge never make law. He merely declares what the existing rule of law is. It is the legislative that lays down the law, and the law function of the judges is merely to interpret the law & apply it to the facts of the case before them, i.e. judges never play a creative role in the process of making laws. 

· Thus, it is said that in England, the common law is merely customary law and not judge made law, and that judges merely declares what has been law since times immemorial.

· Blackstone puts it , judges are “sworn to determine, not according to their own private judgment, but according to the known law and custom of the land, not delegated to pronounce a new law, but to maintain & explain the law & not make the law.” 

· Thus , according to Blackstone, judges discover the law; they find the law, rather than make the law.

· Salmond and Bentham have also criticized the declaratory theory. They strongly maintain that judges do make new law also; they do make original precedents of a far- lasting value.

· For a proper understanding of the doctrine of precedents in the English system first of all it is  necessary to know the hierarchy of the courts in that country.

· The lowermost courts or the court of the first instance are the county courts & the Magistrate Courts.

·  Above it is the High Court. The High Court is divided into three Divisions. i.e. that Queen’s Bench Division, Chancery Division, Probate, Divorce & Admiralty Division.

· The courts immediately above it are the court of Criminal Appeal, the appellate court for criminal cases.

· The court of appeal where the appeals of the cases other than criminal go.

· The House of Lords is the highest judicial tribunal. The Privy Council is the highest appellate tribunal of the British colonies & the dominions. 

· Thus, nobody can deny that the precedent have developed the Common law, the doctrine of stare decisis has been, sometimes, causing great difficulty and justice. In recent years, the lower courts have departed from the strict rules of stare decisis.
Nature of precedent 

· Precedent makes new law. It is the function of a judge to make precedent, which binds not only the parties before him, but future ones also.

· The power of precedents to make law is purely constitutive & in no degree abrogative. 

· In other words, judicial decisions may make law, but they cannot alter it. Where there is a settled rule of law on any point, the judges have no authority to substitute for it a law of their own making.

· Their legislative power is strictly limited to supplying the vacancies of the legal system, to filling up with new law, the gaps which exist in the old, thus supplementing the imperfectly developed body of legal principles.

Doctrine of Stare Decisis
(binding force of precedents)

· The origin of the doctrine of Stare Decisis can be traced  to the practice of law reporting, i.e. reporting & publishing decisions of the Court. Until the fifteenth century, legal treatises seldom contained references to judicial decisions. 
· Thereafter, appeared Bracton’s ‘Notebook’ & The year books, the latter being regarded as the first Law Reports in England.

· However, it was only in the seventeenth century that decisions of only the Exchequer Courts ( not even of the House of Lords) came to possess binding efficacy.

· It was towards the end of the eighteenth century that the necessity for recognizing the binding force of precedents was realized.

· Then in 1833, the famous decision of chief justice Park in Mirehouse v Rennel (1833,ICI & F, 527) reiterated the urgent need for recognizing the binding force of precedent. Then came the Supreme Court of Judicature Acts of 1873 & 1875, finally the theory of stare decisis was firmly established.

· Today, it is a characteristic feature of both the English & the Indian legal system.

Doctrine of precedent in India

· Though there are ancient texts which suggest ‘that path is the right one which has been followed by virtuous men’, to say, on this basis, that there was theory of precedent in India, in ancient times, would be going too far.

· In the medieval period also we find no traces of any theory of precedent. No doctrine of precedent developed in India as it developed in England.

· After establishment of British rule in the country for sometimes, the English people administered justice according to the ‘personal law’ of the parties with the help of Pandits & Maulvis.

· Govt. of India Act 1935, federal Court was established in India by this Act. this was an interposition in the hierarchy of courts. This Act provided that the decision of the superior courts will have the binding effect on the courts below.

· Indian Constitution 1950, after independence of the country, the Privy Council ceased to be the appellate court from India federal Court was abolished. By the Indian Constitution, 1950 a Supreme Court has been established which is the final appellate tribunal.
· The doctrine of stare decisis has also been recognized by the Constitution Of India. Article 141 gives it constitutional sanction, & provides that the law declared by the Supreme Court shall be binding on all courts in India. Although the expression (Bengal Immunity Co, Ltd. V State of Bihar, AIR 1955 SC 661) “all courts is wide enough to cover the Supreme Court itself also”, it has been held that the expression does not include the supreme court. Thus, the Supreme Court is free like the House of Lords to depart from its previous decisions, if valid reasons exist for doing so.
· In Mahadeolal v Administrator- General of West Bengal (AIR 1960 SC 936) The SC has held that judges of co-ordinate jurisdiction should not set aside one another’s  judgments, for judicial decorum no less than judicial propriety, forms the basis of judicial procedure, & certainty in law is not only desirable, but essential. When a single judge of a High  Court is of the opinion that the previous decision of another single judge of the same High Court on a point of law is erroneous, he should refer the matter to a larger Bench, and should not himself hold that the previous decision wrong.

· Minerva Mills Ltd. V The Union of India [(1980) 3 SCC 625]  commenting on the decisions of stare decisis, SC held that certainty & continuity are essential ingredients of the rule of law.  Certainty in the applicability of law would be considerably eroded, & suffer a serious set back, if the highest court in the land were readily to overrule the view expressed by it in the field for a number of years…..It would create uncertainty, instability and confusion if the law propounded by this court on the faith of which numerous cases have been decided & many transaction have taken place is held to be not the correct law after a number of years.
Kinds of precedents

· Precedents may be authoritative and persuasive; declaratory and original.

· 1- Authoritative and Persuasive Precedents; An authoritative precedent is one which the judges must follow, whether they approve of it or not. It is binding upon them & excludes their judicial discretion for the future. The authoritative precedents recognized by English law are the decisions of the superior courts of justice in England.

· Authoritative precedents may be either unconditional or conditional

· A persuasive precedent is one which the judges are under no obligation to follow, but which they will take into consideration and to which they will attach such weight as they deem fit. Thus , judgments of American Courts are merely persuasive in their nature, as far as Indian courts are concerned.

· Declaratory and Original Precedents; A declaratory precedent is one which is merely the application of an already existing rule of law; an original precedent is one which creates & applies a new rule. A declaratory precedent is not a source of new law; an original precedent is.
Ratio Decidendi  
· A judicial decision contains two aspects- one a concrete decision binding on the parties to the litigation, & therefore having practical consequence, & the other, a judicial principle which is the basis of the concrete and practical decision. This judicial principle, which general in nature, operates as a precedent & has the force of law. This general principle applied in a particular decision is known as the Ratio Decidendi of a case.

· To determine Ratio Deceidendi, two test laid down by the two: 1- Reversal Test,    2- Material Facts Test.

Reversal test 

· According to Prof. Wambaugh; one should take the proposition of law put forward by the judge, reverse or negate it, & then see if its reversal would have altered the actual decision. If the reversal changes the actual decision, then the proposition is indeed the ratio of the case. But, if such reversal has no effect on the decision, the proposition cannot be the ratio. This is called Reversal Test.

· Material Fact Test: this test suggested by Dr. Goodhart: According to Goodhart to determine the ratio by ascertaining the facts treated as material by the judge together with the decisions on those facts. According to this test, what one should do is to ascertain what the judge did, & not what the judge said he would do. This some time referred to as the material fact test.

· State of Orissa v. Misra (AIR 1968 SC 647) The observations of the SC is that a decision is only an authority for what is actually decided. What is of the essence in a decision is its ratio & not every observation found therein, nor what logically follows from the various observations made in it.

Obiter Dicta

· Whereas the Ratio Decidendi is the general principle of a case & the very heart of a precedent, Obiter Dicta is what the judge said unwantedly, just by the way, judge often express legal opinion on issues they are not asked to decide. 

· These statements of law were not necessary for the decision, and go beyond the requirement of the particular case. Such dicta are therefore called obiter dicta.

· In Keeton’s Jurisprudence, obiter dicta are described as “statements of law made by a judge in the course of a decision, arising out of the circumstance of the case, but not necessary for the decision.

· Generally, as obiter dicta are merely things said by the way, they merely possess persuasive efficacy and not any binding authority.

· In England, an obiter dicta has no binding efficacy over a subordinate or a co-ordinate court.

· In India however, the obiter dicta of the supreme Court are binding on the various other courts in India, provided that such obiter dictum is on a question that arose for determination by the Supreme court.

· In Mohandas Vs Satanathan, 56 BLR 1156. In this case as chief Justice Chagla once remarked in a case decided by the Bombay HC “The SC has now taken the place of the Privy Council, & one must show the same respect for the obiter dicta of the SC as we did for those of Privy Council… All the HC must accept as binding the Obiter Dicta of the SC in the same sprit as the HC accepted the obiter dicta of the Privy Council”.
· In Rajput Rudra Meha v State of Gujrat (1980) 1 SCC 677. 

· The SC has held that a mere discussion by a court after “pondering over the issue in depth” would not be a precedent binding on the Court.

· In Keshvanand Bharti v State of Kerala AIR 1973 SC 1461.

· The SC held that judge do must legislate, but they can do so only interestlessly; they are confirmed from molar to molecular motions.

· This was referred to with approval in Gujarat Steel Tubes v Its Mazdoor Sabha.

Difference between “Ratio Decidendi” & “Obiter Dictum” 

· Ratio Decidendi constitute a legal source of law whereas obiter dicta can, at best, constitute only a historical source of law.

· The question which was necessary for determination of the case would be the Ratio Decidendi; the opinion of the tribunal on the question which was not necessary to decide the case would be only an obiter dictum.

· Allen points out such a distinction sounds admirably clear-cut in the abstract, but in practice it is not always easy to distinguish between deliberate expressions of opinion given after due considerations (Ratio Decidendi) & statements made by the way (obiter dicta).

Legislation

· Legislation consists in the declaration of legal rules by a competent authority, conferring upon such rules the force of law. Such ‘competent authority’ is styled as the ‘legislature of a country’, & its members are called ‘legislators’.

· According to Gray, legislation represents the formal utterance of the legislative organs of the society. Legislation, therefore means making laws.

· In another sense, legislation includes every expression of the will of the legislature, whether directed to the making of rules of law or not.

· Law which emanates from legislation is described as enacted or codified law (lex scriptum), as opposed to enacted or un codified law (lex non scriptum).

· Kinds of Legislation: The following are two main kinds of legislation-

· (A) Supreme & Subordinate legislation

    (B) Direct & subordinate

· (A) Supreme & Subordinate legislation:

· 1- Supreme Legislation: legislation is either supreme or subordinate. The former is that which proceeds directly from the sovereign power in the State, & is therefore free from any external control. It is also incapable of being annulled or repealed. 
· The British Parliament is in every sense a sovereign law making body, because there is no external restraint on its absolute authority. Its law cannot be questioned in any court of law.

·  Though the Parliaments of the USA & India are sovereign according to the literal meaning of the word, they are not really so, because the validity of their law can be challenged in a court of law, which may even declare them ultra vires.

·  But according to the modern concept of sovereignty, even legal restraints are not inconsistent with the idea of sovereignty. So looking at it from modern concept, all federalists legislatures also are sovereign & supreme bodies.

· Subordinate Legislation: 

· Subordinate legislation is that which proceeds from any authority from other than the sovereign power,& is therefore, dependent for its continued existence & validity on some supreme or superior authority.

· Forms of subordinate legislation;

· Subordinate legislation may take any of the following five forms:

· 1- Executive- The executive is entrusted with the working of the administrative department of the state, but it also enjoys certain subordinate legislative powers which have been expressly delegated to it by parliament or pertain to it by the common law.

· 2- Judicial-  The Superior Courts have the power of making rules for the regulation of their own procedure. Thus SC & HC are empowered to make rules to regulate their own procedure.                 

·   3- Autonomic-  The autonomic legislation is meant that species of enacted law which has its source in various of subordinate & restricted legislative.

· 4- Colonial-   The power of self-government entrusted of the colonies & other dependencies of the crown are subject to the control of the imperial legislature, which may repeal, alter or supersede any colonial enactment.                  

· 5- Municipal- Municipal authorities are entrusted with the power of establishing special law for the districts under their control. Theses are sometimes called bye-laws.

(B) Direct And Indirect Legislation

· Direct legislation is legislation in the strict (or narrower) connotation of the term, in the sense that it connotes enactment & declaration of legal rules of behavior which are enforceable in courts of law. 

   Indirect legislation is meant legislation in the widest sense i.e. legislation by judicial interpretation of statutes & the application of equitable principles by the judges.

    From this it follows that direct legislation means the making of rules & laws to be followed & enforced in the courts of State, & these rules can only be framed by a competent law making body.

    Autonomic law is function entrusted by the State to private persons. Whereas conventional law is the product of agreement & therefore, is law for none except those who have consented to its creation.

The Merits of Legislation over other Sources of Law

· In the words of Salmond, so great is the superiority of legislation over all other methods of legal evolution that the modern tendency is to acknowledge its claim exclusively, & to discard the other instruments as relics of the infancy of law.

· Of all the main sources of law, legislation is the most recent & the most powerful.

· In primitive & ancient societies, as law & religion were blended together, immutable custom was the most important source of law, & legislation had a very small role to play. It was at times even non-existent. 

· But immutable custom can hardly be an adequate source of law in the dynamic modern world. Therefore, custom can hardly be considered as a rival to legislation as a source of law, though it continues to be a subsidiary source of law, even in modern times.

· The other source of law with which the merits of legislation are to be compared is precedents or case-law. The advantages of legislation can be best considered by contracting it with precedent.

1- Abrogative power  Legislation is both constitutive & abrogative, while precedent merely possesses constitutive efficacy. In other words, whereas legislation can both make & unmake, precedent can only make new law.
2- Declaration

3- Provisions for future cases

4- Form

5-Efficency (division of functions)

6- Greater access & generality

7- Reliability

Defects of Legislation:

1- No scope for judicial discretion

2-Lack of clarity

3- Rigidity

