PAGE  
1

Export Procedures in Central Excise

In relation to Central Excise and customs, following are the concessions/incentives for exports : (1) Exemption from duty on final products (or refund of duty paid). (2) Exemption/Refund of excise and customs duties paid on inputs.

Inputs free of duty - Exporting units need raw materials without payment of customs/excise duty, to enable them to compete with world market. Government has devised following schemes for this purpose : (a) Special Economic Zones at various places where inputs are allowed to be imported without payment of duty and finished goods are exported. (b) Export Oriented Undertakings (c) Permission to avail Cenvat on inputs for other similar products (d) Refund of duty on inputs if Cenvat credit cannot be used (e) Duty Drawback Scheme. Elaborate procedures have been prescribed for the above, to ensure that the benefits are not misused. 

Exports free of duty on finished product - Exports of almost all excise goods except hides, skin and leather and salt and exports to all countries except to Nepal and Bhutan are exempt from Central Excise Duties. Exports to Nepal and Bhutan do not qualify for export incentives as payment is received in Indian rupees. However, export rebate can be obtained if export to Nepal is made (a) on payment of free convertible foreign exchange or (b) for specified capital goods to Government of Nepal against global tender, even if payment is received in Indian currency.

Even inputs received by the factory can be exported as such without payment of excise duty. If manufacturer had availed Cenvat credit of duty on such inputs, it need not be reversed [The Cenvat credit can be utilised for payment of duty on products cleared for home consumption].
Export can be made without payment of all types of duties like basic, special, ADE(GSI) and ADE (TTA) – - Chapter 7 Part I Para 1.1 of CBE&C’s CE Manual, 2001. 
Export Procedures for Excise - There are basically two procedures for dispatching the goods out of India. (a) In the first procedure, duties are paid and subsequently rebate (refund) is claimed after exportation of such goods. Alternatively, rebate is granted of duty paid on inputs used in the exported final product. (Rule 18 of Central Excise Rules). (b) Another procedure is to export goods under bond without payment of excise duty. On actual exportation of goods and on presentation of necessary proofs regarding exports, the bond is released. Regular Exporters can have a running bond for this purpose. (Rule 19 of Central Excise Rules).

CBE&C has clarified that exports under 'claim of rebate' and 'export under bond' are at parity, since intention of both the procedures is to make duty incidence 'Nil'. - CBE&C circular No. 283/117/96-CX dated 31-12-1996.
General procedures for exports – Export can be under bond without payment of duty or after payment of duty and then claiming rebate. Some procedures are common. These are discussed first.

Documents for export - The goods have to be cleared from factory under Invoice. In addition to the Invoice, a prescribed form ARE-1 has to be filled in by Exporter. [earlier AR-4]. 

Invoice for export – Invoice for export can be from same series from which goods for home consumption are cleared or a separate series of invoice can be maintained for export. General permission has been given to maintain separate series of Invoice for export purposes. The Invoice should be prominently marked as ‘FOR EXPORT WITHOUT PAYMENT OF DUTY’.

Copies and colour of ARE-1 form - The copies of ARE-1 form should have following colour : (i) Original : White. (ii) Duplicate : Buff (iii) Triplicate : Pink (iv) Quadruplicate : Green. Assessee can optionally have quintuplicate form which can be used for claiming other export incentives. - - It is sufficient if copies of ARE-1 (that time AR-4) contain a colour band on the top or right hand corner as per the aforesaid colour scheme. Thus, it is possible to take out copies on plain/computer stationery and affix colour band.

The 'Assessable Value' as per section 4 of CEA should be mentioned on ARE-1 and the Invoice. In view of new section 4, 'Transaction Value' is Assessable Value. Hence, strictly legally, the ‘value’ can be equal to, less or more than FOB Value. [Practically, FOB Value is usually accepted as ‘value’]. The running bond account should be debited by ‘value’ as shown in the Invoice and ARE-1.

Handling of ARE-1 forms - If export consignment is cleared under supervision of Excise Superintendent or Inspector, the excise officer will make endorsement on all copies of ARE-1. He will return original and duplicate copies to the exporter-assessee. He will send triplicate copy of ARE-1 directly to officer to whom bond was executed or letter of undertaking was given. This copy can also be handed over to the exporter in a tamper proof sealed cover to be submitted to the authority. Quadruplicate copy will be retained by excise officer. Exporter can have optionally quintuplicate copy which will be dealt with in same manner as the original copy. 

At the time of export, original, duplicate and quintuplicate (optional) will be submitted to customs officer, along with the goods. These will be examined and then export will be allowed. He will make endorsement of export on all copies of ARE-1. He will cite shipping bill number and date and other particulars of export on ARE-1. Original and quintuplicate (optional) will be returned to exporter. The duplicate copy will be sent directly by customs officer to the officer with whom bond was executed or to whom letter of undertaking was given. The duplicate copy can be sent either by post or by handing over to the exporter in tamper proof sealed cover. 

Thus, the officer where bond is executed will get two copies – one from Superintendent of Central Excise when goods are cleared from factory and other from customs officer after export. This will enable him to keep track to ensure that all goods cleared from factory or warehouse without payment of duty are actually exported.

If the goods are sent under self sealing and self certification, the export goods along with original, duplicate and quintuplicate (optional) copies of ARE-1 will be sent after self sealing and self certification to the port for export. [There will be no endorsement of excise officer on these copies]. Triplicate and quadruplicate copies will be submitted to Superintendent or Inspector of Central Excise within 24 hours after clearance from the factory. The excise officer will make endorsement on both the copies and then hand over triplicate copy to exporter in sealed envelope for submitting the same to authority to whom bond or letter of undertaking was given. Further procedure at the port will be same as above.

In case of export after payment of duty, under claim of rebate, the basic procedure is same as above, except that the triplicate copy (by excise officer) and duplicate copy (by customs officer) will be sent to the officer to whom rebate claim is filed. If claim of rebate is by electronic submission, these copies will be sent to excise rebate audit section at the place of export.

Signing of ARE-1 form – The ARE-1 form is required to be signed by manufacturer. If the export is under bond executed by Merchant Exporter, the form should be signed by both manufacturer as well as Merchant Exporter. 

Sealing of goods for export - Goods can be cleared from factory duly sealed. Goods can be cleared for export without sealing also. Self sealing and self certification is also permissible.

Clearance with seal of Central Excise - In this method, export goods are examined before despatch by Central Excise Officers. In such case, the goods are not examined by Customs Officers at the port or airport of shipment, unless seals are found to be tampered or if there is specific information. 

The CE officer will verify the goods, DSA and documents. If these are in order, he will seal the consignment. Sealing can be done of each package or container. Individual packages may be sealed by using wire and lead seals. An all side container may be sealed by using one time lock / bottled seals. The officer will then make necessary endorsement on ARE-1.

Factory stuffing of containers - Now most of the exports are through containers. Goods can be stuffed in containers at inland container depots (ICDs) situated in various places. Stuffing of containers inside the factory, under supervision of central excise officers is also permissible. Pre-shipment quality inspection, where required, should be carried out before stuffing. After the inspection by Central Excise Inspector and Superintendent, samples will be taken out as per guidelines. Then, the container is sealed. 

The Superintendent of Central Excise shall send an examination report of factory sealed packages/containers in form Annexure C1 as given in CBE&C circular No. 6/2002-Cus dated 23-1-2002. It has been reiterated that the examination report must accompany the export goods to port/airport of export. – CBE&C circular No. 630/21/2002-CX dated 27-3-2002.

After such sealing, the containers are not normally opened at the port, unless the seal is found to be tampered with or there is specific intelligence, in which case, permission of AC/DC is required before checking. 

Consolidation of cargo of different exporters – Often export goods of more than one manufacturers is required to be consolidated. For this, export goods of one factory have to be taken to another factory. This is permissible if done under supervision of excise authorities. - Chapter 7 Part V Para 4.1 and chapter 8 part IV para 3 of CBE&C’s CE Manual, 2001.
Clearance with self-sealing -. Any exporter who is a manufacturer or owner of warehouse can clear export consignment with self sealing and self certification. Such sealing should be done under supervision of owner, working partner, managing director or Company Secretary or a person duly authorised by such owner, working partner or Board of Directors of the company. 

He should certify on all copies of ARE-1 that goods have been sealed in his presence. If such certification is not done, the packages may be opened at port for detailed customs examination. – CCE, Rajkot TN 91/2001 dated 25.10.2001.

At the gateway port, examination will be carried out as per norms.  It is clarified that self-certification and self-sealing is permissible, but these will be examined at the port of export on the basis of examination norms prescribed under circular No. 6/2002-cus dated 23-1-2002. – MF(DR) circular No. 31/2002-Cus dated 7-6-2002. - - The permission for factory stuffing will be given on permanent basis and need not be renewed every 6 months. – CBE&C circular No. 60/2001-Cus dated 1.11.2001.

Self sealing even if export through merchant exporter – Self sealing is permitted even when goods are exported through merchant exporter. The sealing will be done by manufacturer following the same procedure as above. 

Removal under bond without payment of duty – The basic procedures for removal of goods without payment of duty under rule 19 are – (a) Execute a bond (in case of merchant exporter) or issue letter of undertaking (in case of manufacturer exporter) (b) Clear goods from factory under bond without payment of duty (c) Export the goods and obtain certificate of export on ARE-1 from customs authorities. Submit the proof of export and get self-credit in Running Bond Account. - - The procedures are prescribed in Notification No. 42/2001-CE(NT) dated 26.6.2001.

All duties exempt including NCCD – CBE&C has clarified that National Calamity Contingent Duty (NCCD) is also exempt when goods are exported under bond. It is policy of Government to grant relief from domestic taxes on goods which are exported.  – CBEC circular No. 641/32/2002-CX dated 26-6-2002.

bond by merchant exporter  – Merchant exporter is required to execute a bond. The bond can be executed by merchant-exporter in form B-1. Merchant exporter registered with recognised Export Promotion Council and Status Holders (Export House, Trading Hose etc.) do not have to furnish any security/surety while executing bond, unless they have come to adverse notice of department. – CBE&C circular No. 613/4/2001-CX dated 31-1-2002, confirmed in CBE&C circular No. 711/27/2003-CX dated 30-4-2003. - - -  If bond is executed by merchant exporter, he will obtain certificates in form CT-1 from Superintendent of Central Excise. 

The exporter shall ensure that debit in bond does not exceed the credit available in the bond any time. Goods can be cleared by manufacturer on the strength of this certificate, without payment of duty. Forms of bond, letter of undertaking and CT-1 certificate have been given in Notification No. 42/2001-CE(NT). If export is through merchant exporter, ARE-1 form should be signed both by manufacturer as well as merchant exporter. 

Types of bond for export - The exporter has to execute B-1 bond. The bond can be with surety or security or only guarantee. The bond should be at least equal to the duty chargeable on the goods, with such surety or security as the excise officer may approve. [For instructions about security / surety etc. see under ‘Bonds’]

Where bond can be executed – The bond can be executed with any one of the following – (a) Maritime Commissioners (b) Asstt. / Dy Commissioner under whose jurisdiction the factory is situated. (c) Assistant / Deputy Commissioner (Export) as officer authorised by Board. 

The ARE-1 should clearly indicate the full postal address of authority before whom the bond is executed, so that documents are submitted / transmitted to him for proof of export. 

Procedure of CT-1 certificate – The merchant exporter can obtain CT-1 forms in lot of 25. Part I of the form is certified by Superintendent of CE regarding bond executed. It is not necessary to obtain CT-1 for each consignment separately. CT-1 forms in lot of 25 should be issued to merchant exporter covering period of one to three months, depending on his track record. The merchant exporter shall send CT-1 form to the manufacturer from whom goods are to be procured for export. Before sending CT-1, the merchant exporter should debit estimated amount of duty liability. This amount is required to be specified in part II form CT-1. On the basis of this CT-1, the manufacturer can clear goods for export without payment of duty by making suitable entries in part II of CT-1. This provisional debit will be converted into ‘actual debit’ after the goods are cleared from the place of manufacturer. - Chapter 7 Part II Para 6.2 and 6.2-1 of CBE&C’s CE Manual, 2001.
Letter of undertaking - The manufacturer exporter can furnish a letter of undertaking (LUT) in form UT-1 as given in Annexure II of Notification No. 42/2001-CE(NT). The manufacturer exporter need not execute a bond. The LUT once given is valid for 12 calendar months. It is not necessary to submit LUT for each consignment. Though manufacturer exporter is not executing bond, submission of proof of export is required. If the manufacturer exporter repeatedly fails to comply with conditions of LUT, he can be asked to furnish B-1 bond with security / surety. The LUT will not be discharged unless proof of export is submitted or duty is paid upon deficiency with interest. - Chapter 7 Part II Paras 3.3 and 3.5 of CBE&C’s CE Manual, 2001.
Procedure at the time of export - The exporter or his agent will submit copies of ARE-1 form to customs officer at the time of export. These will be endorsed by him certifying export of goods. This will service as ‘proof of export’.

Running Bond Account – The merchant exporter will maintain a ‘Running Bond Account’ (RBA). Once bond is executed, the RBA will be credited by the bond amount i.e. the amount for which bond is executed. 

A manufacturer exporter does not execute a bond and hence need not maintain Running Bond Account. However, he should maintain similar record and submit proof of export following same procedure.

Export within 6 months - Goods must be exported within 6 months from date of removal from the factory, unless extension is granted. Extension can be granted by AC / DC / Maritime commissioner. - Chapter 7 Part II Para 2.2(i) of CBE&C’s CE Manual, 2001.
Proof of export – The exporter will get copy of ARE-1 with certificate from customs authorities certifying export of goods. The duplicate copy of ARE-1 will be obtained in sealed envelope to be submitted to the authority with whom the bond is executed. The exporter is required to submit a statement at least once a month to the authority with whom bond is executed. If bond was executed with jurisdictional AC / DC, the statement should be submitted to him through range office. The statement will be in form as given in Annexure 19 of CBE&C’s CE Manual, 2001. Assessee should submit duly certified copy of ARE-1, self attested copy of Bill of Lading and self attested copy of Shipping Bill (export promotion copy). This statement will be immediately acknowledged by office of bond accepting authority. On submission of the statement, the assessee can take credit in his running bond account. It is not necessary to wait for their approval or permission. The excise office will verify the correctness of statement and match ARE-1 sullied by range office with triplicate copy which is already with them. If goods are not exported within 6 months or extended period permitted, action for recovery should be initiated. - Chapter 7 Part II Paras 13.1 to 13.6 of CBE&C’s CE Manual, 2001. 

Control of Bond - Control over bond is exercised by the authority before whom the bond is executed and all proofs of export have to be submitted to that authority. Any demand for duty in case goods are not exported will have to be raised by authority before whom the bond is executed. – Bombay Dyeing and Mfg Co In re 2001(134) ELT 591 = 45 RLT 860 (GOI) – quoted and followed in Supreme Industries Ltd. In re 2002(144) ELT 729 (GOI).

Change of destination or buyer – If exporter intends to change destination or buyer or port / place of export after goods were cleared for export, he can do so. He should submit details to authority with whom bond was executed and make necessary changes in ARE-1 and Invoices. Alternatively, he can cancel previous invoice and ARE-1 and prepare fresh invoice and ARE-1 with permission and authentication by bond / LUT accepting authorities. The serial number and date of initial documents are endorsed on the fresh documents. - Chapter 7 Part V Para 1.2 of CBE&C’s CE Manual, 2001. 

Export under claim of rebate - The rebate of excise duty paid on exported goods is granted under rule 18. The procedure has been prescribed in Notification No 40/2001-CE(NT) dated 26.6.2001, supplemented in Chapter 8 Part I of CBE&C’s CE Manual, 2001. 

The rebate is available on all exports except exports to Nepal and Bhutan. In case of Nepal, the rebate is granted to Government of Nepal. In case of export to Nepal, Invoice in prescribed form has to be prepared and prescribed procedure has to be followed.

Clearance without bond, but under form ARE-1 - Export under claim for rebate should be made under ARE-1 form. Since the goods are being cleared after full payment of duty, execution of any bond is not necessary. Copies of ARE-1 form and its distribution is same as that for export under bond. Export can be under seal of Central Excise or without seal. Procedure for export and distribution of copies of ARE-1 after export is also identical.

Rebate claim - The rebate claim can be filed with Maritime Commissioner (if there is one for the port/airport/post). As per section 11B of CEA, claim must be filed within one year from date of export. Rebate claim can also be lodged with jurisdictional Assistant / Deputy Commissioner of Central Excise. Authorities are expected to point out deficiencies in application within 15 days. Rebate claim below Rs 500 is not acceptable. No form has been prescribed for submitting application for rebate. Application on letter head is sufficient. - - Supplementary Rebate Claim can also be filed, but that claim also must be within time limit. - Chapter 8 Part IV of CBE&C’s CE Manual, 2001.
Duty can be paid by cash or Cenvat credit - It is not necessary that rebate can be obtained only if duty is paid by cash. Duty on final products can be paid either through cash or PLA or Cenvat credit ( that time RG23A part II or RG23C part II) - CBE&C Circular No 262/96/96-CX 6 dated 6.11.1996.

Restrictions on grant of rebate - The rebate will not be granted if (i) The market price of goods exported is less than the amount of rebate. (ii) The amount of rebate of duty is less than Rs. 500. 

When rebate procedure may be useful - It is naturally advisable not to pay duty, than to pay it and then wait for refund from Government. However, in following situations, it may be beneficial to pay duty and claim rebate -

	
	If assessee has balance of duty in Capital Goods Cenvat Credit Account, it will be advisable to pay duty and claim refund, as balance in Capital goods Cenvat Credit Account is never refundable. This may happen when duty paid on capital goods is heavy and assessee may not be able to utilise the credit. 
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	An SSI unit may pay 60% duty and claim rebate, as getting refund of Cenvat credit of inputs is not an easy procedure. Moreover, he is not entitled to get refund of duty paid on capital goods. 
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	When duty paid goods are proposed to be exported.


Duties eligible for rebate – Following duties are eligible for rebate –(a) Basic Duty paid under Central Excise Act (b) Special excise duty (c) ADE (GSI) and (d) ADE (TTA). – Explanation I to Notification No. 40/2001-CE(NT).
Rebate of duty on inputs used in manufacture of export goods - Some times, final goods may be exempt from duty. In such case, the exporter can claim rebate of duty paid on excisable materials used in manufacture of export goods, except in case of export to Nepal and Bhutan. Provision for granting such rebate is made in rule 18 of CE Rules.

Input output ratio has to be informed to AC/DC. Goods can be procured at concessional rate of duty by following procedure prescribed under Central Excise (Removal of Goods at concessional rate of duty for manufacture of excisable goods), Rules. Inputs can be sent outside for job work and return. Export is required to be made under form ARE-2. After export, rebate claim should be filed. Procedure and form has been specified in Notification No. 41/2001-CE(NT) dated 26.6.2001.

Inputs free of Central Excise duty - A manufacturer of export goods can get his inputs without payment of Central Excise Duty. Input output ratio should be informed to Assistant / Deputy Commissioner. Goods can be procured without payment of duty by following procedure prescribed under Central Excise (Removal of Goods at concessional rate of duty for manufacture of excisable goods), Rules. Inputs received can be sent outside for job work and return. Final product has to be exported. Clearance for export is required to be made under form ARE-2. See Notification No. 43/2001-CE(NT) and Chapter 7 Part VI of CBE&C’s CE Manual, 2001 for detailed procedure.

Exports to Nepal/Bhutan - India has Rupee trade with Nepal and Bhutan and hence export incentives are not available if goods are exported to Nepal/Bhutan. The clearance should be on normal Invoice on payment of duty. Invoice should mention ‘For Exports to Nepal/Bhutan’ (as the case may be) and make declaration in prescribed form. Extra copy of Invoice should be made, which is to be used at India-Nepal border. After the goods are exported to Nepal, rebate is given to Government of Nepal (and not to the exporter). There is no rebate system for export to Bhutan.

Detailed procedure has been prescribed in para 4 of Notification No. 40/2001-CE-NT dated 26.6.2001 supplemented in Chapter 8 Part II of CBE&C’s CE Manual, 2001.

Invoice in prescribed form has to be prepared in quadruplicate. This will be endorsed by excise officer. Its copies should be submitted at land customs station at Nepal border. Then, the goods along with Invoice will be handed over to Nepalese customs officer. The Nepalese customs Officer will have to endorse details of effective rate of duty if goods are imported from country other than India and the amount of import duty assessed. After his endorsement on the Invoice, the duplicate copy will be sent to Indian customs office who will then forward it to Director General of Inspection, Customs & Central Excise (Nepal Refund Wing), New Delhi. After verification, the rebate will be paid to His Majesty’s Government of Nepal (and not to the exporter).

Exports to Nepal / Bhutan without payment of duty - Export to Nepal/Bhutan are allowed under bond without payment of duty if (a) payment is to be received in convertible foreign exchange or (b) Export of specified capital goods exported to Nepal against global tender issued by Government of Nepal or export against some specified projects. The procedure and conditions are given in Notification No. 45/2001-CE(NT) dated 26.6.2001. It is further elaborated in Chapter  7 Part IV of CBE&C’s CE Manual, 2001. 

Export incentives through Cenvat - Cenvat credit availed on inputs used for exported goods can be used for payment of duty on other similar products cleared for home consumption (i.e. within India). If it cannot be used, refund can be obtained. This aspect has been discussed under ‘Cenvat’.

Certificate regarding Non-availment of Cenvat on inputs if duty drawback to be claimed – (a) If the manufacturer-exporter or supporting manufacturer of merchant exporter is registered with Central Excise, fact of non-availment of Cenvat credit can be verified from ARE-1 form furnished (b) If the manufacturer-exporter or supporting manufacturer of merchant exporter is not registered with Central Excise, they have to submit self-declaration about non-availment of Cenvat. – MF(DR) circular No. 8/2003-Cus dated 17-2-2003.

The drawback rate consists of two components - customs portion (consisting of basic customs duty, surcharge and SAD) and excise portion (consisting of basic excise duty, special excise duty and CVD). The Cenvat credit is only in respect of central excise. Hence, it has been clarified that even if Cenvat credit has been availed, duty drawback in respect of customs portion will be available.

Export procedures by exempt SSI units and manufacturers of readymade garments - Small Scale Industries and manufacturers of readymade garments which are exempted from Central Excise Duty on account of their turnover below prescribe limit, do not have to follow ARE-1 and bond procedure. However, they have to follow ‘simplified procedure’ as specified in Chapter 7 Part III Paras 1 to 4 of CBE&C’s CE Manual, 2001. [The ‘simplified procedure’ is really quite complicated].

The simplified procedure is applicable to exporters of readymade garments, i.e. they can clear under their own documents and ARE-1 procedure is not required. – CBE&C circular No. 705/21/2003-CX dated 8-4-2003.

(a) Clearance should be under own invoice of the SSI unit. The SSI unit need not have separate series of Invoice for export (b) The Invoice should be machine serial numbered (or by franking machine) starting from 1 from 1st April every year (c) Invoice should be pre-authenticated by the SSI unit himself (d) Invoice should indicate name and address of buyer, destination, description, value, progressive total of total value of excisable goods cleared for home consumption since beginning of financial year, transport vehicle number, date and time of removal of goods from his factory. (e) If the export is direct, the SSI unit should mention "FOR EXPORT" on top and his own Export-Import Code Number, if any. If export is through merchant exporter, manufacturer should mention at top of Invoice - 'EXPORT THROUGH MERCHANT EXPORTER'. Export Import code No. of such merchant exporter should be mentioned in such case.

The SSI unit should maintain a simple record of production and clearance. Entries in production record should be made at close of the day or beginning of next day. No entry is necessary on the days when there is no production. The SSI unit should file a quarterly statement to jurisdictional Range Superintendent in prescribed form given in Annexure 20 of CE Manual, 2001. 

Bringing goods for repairs, re-making etc.

It is often necessary to bring the final products for various purposes like refining, repairs, re-making, reconditioning, testing etc. Rule 16 of Central Excise Rules make provisions in this regard. 

Procedure for receipt and clearance - As per the provisions, if the goods are brought for being re-made, refined, re-conditioned or for any other reason, assessee should take Cenvat credit of duty paid as if such goods are received as inputs under Cenvat Credit Rules. 

Goods can be brought ‘for any other reason’. Thus, if goods are returned to assessee by buyer as they were in excess or if buyer refuses to accept the goods, the goods can be brought back. There is no time limit for bringing goods for repairs and goods can be brought any time. 

Goods manufactured by others can also be brought for repairs etc.  - Rule 16 uses the words, ‘brought to the factory’. Thus, the goods brought for repairs/reconditioning /refining need not have been manufactured by assessee. Goods manufactured by any other person can be brought in the factory for repairs etc. However, if such goods brought are not accompanied by duty paying document, permission from Commissioner under rule 16(3) will be required.

Document for availing Cenvat credit - If the person sending the goods sends goods under his invoice after payment of duty, Cenvat credit can be taken on the basis of that invoice. However, such credit can be taken even on the basis of own Invoice which was raised when the goods were originally cleared. In Gujarat Containers Ltd. v. CCE 2000(125) ELT 495 (CEGAT), it has been held that assessee can take Cenvat credit on basis of his own invoice on returned goods.

In the opinion of author, Cenvat credit can be availed even on the basis of triplicate copy of invoice which is in record of assessee. The reason for the view is that ‘triplicate’ copy is also an ‘invoice issued under Central Excise Rules’. [However, a Xerox copy is not an ‘invoice issued under Central Excise Rules’]. 

Removal after repairs / re-making etc. - At the time of clearance, duty should be paid under Invoice as follows - (a) If the process carried out on the goods brought amounts to manufacture, assessee should pay duty at the rate applicable on date of removal. Value shall be determined under section 3(2), 4 or 4A as applicable. (b) If the process does not amount to manufacture, an ‘amount’ equal to Cenvat credit taken at the time of receipt of final product is payable. The buyer can avail Cenvat credit of this ‘amount’. [rule 16(2)]. - - The Cenvat credit available with assessee can be utilised for payment of ‘duty’ payable under rule 16(1) or ‘amount’ payable under rule 16(2). [Cenvat Credit Rule 3(3)(d)].

Goods can be sent to anyone after repairs - Note that after repairs, reconditioning etc., goods can be sent to any one. There is no requirement that goods must be sent only to the person from whom these were received.

goods brought themselves must be reprocessed – Note that the goods brought must themselves be reprocessed and then sent. If the goods brought are scrapped and fresh goods are sent, it is new manufacture. Fresh duty is payable and Cenvat credit of goods returned cannot be availed.

Cenvat credit of ‘amount’ – The buyer can avail Cenvat credit of ‘amount’ paid under rule 16(2) – Explanation to Rule 16(2).

If above procedure cannot be followed - At times, it may not be possible to follow aforesaid procedure. e.g. (a) the Invoice on which original goods were cleared may not be available, or (b) the invoice may be for full machine, out of which only some components might have been brought back for repairs / reconditioning. 

There might be any other reason too. If there is any difficulty in following the procedure, permission has to be obtained from Commissioner for bringing the goods for repairs, reconditioning etc.

Procedure prescribed – The assessee should obtain prior permission in obtaining such goods. If obtaining prior permission is not possible, intimation about receipt of goods should be given to Range Superintendent within 24 hours and then apply for permission through Range Superintendent in triplicate, indicating reasons for not applying in advance. Proper records should be maintained. The goods should be re-cleared within six months or the extended period as may be permitted by Commissioner. - CCE Pune-I TN 66/2001 dated 5.10.2001 * CCE, Ahmedabad II TN 20/2003 dated 6-2-2003 [152 ELT T46]

Bonds under Central Excise
The word ‘bond’ is used quite often in excise and customs e.g. manufacture under bond, clearance under bond, export under bond etc. ‘Bond’ means an undertaking given by the assessee to Government for due fulfilment of certain obligation e.g. export under bond means a ‘bond’ that goods cleared without payment of duty from factory for export will be exported and if not, appropriate duty will be paid.

Bond is an instrument by which the obligation to pay money is created expressly. It is also a legal agreement whereby a person undertakes to do or not to do anything subject to conditions stipulated in the agreement. Primary purpose of the bond is to secure due compliance with the rules and procedures laid down under CE Law. A bond is a collateral security, which the department is securing to ensure payment of appropriate duty, in addition to the statutory provisions available. - Chapter 14 Para 1.1 of CBE&C’s CE Manual, 2001. 
Nature of Bond - Bond is an agreement where a person executing a bond undertakes to fulfil certain conditions as per agreement. Bond does not need registration unless it relates to immovable property. Primary purpose of bond under excise is to secure due compliance with rules and procedures as per Act and Rules and to provide for payments to be made if the conditions are not complied with. Bond is a supplementary security which the Central Excise department can take in addition to provisions of duty payment. Thus, duty can be recovered under law even if bond is not executed or bond amount is not adequate.

Execution of Bonds - Assessee has to execute bond under various provisions of Act. Form of bond has been standardised by excise department and numbers have been given for identification. Bonds should be executed on a non-judicial stamp paper. If adhesive stamps are affixed to any instrument chargeable to duty, the stamps shall be cancelled so that it cannot be used again. Such cancellation may be done by drawing two lines across or by signing on the stamp or in any other effectual manner [If not cancelled, the instrument is treated as ‘unstamped’].- - Amount of stamp depends on the State in which it is executed. Indian Stamp Act authorises each State to prescribe stamp duty chargeable on various documents and hence it varies from State to State. 

Bond should be executed in favour of and in name of President of India.

Signing of Bond - If the assessee is a Company, bond can be signed by a person authorised by the Board of Directors by a resolution. In case of registered partnership firm, any partner can sign on behalf of the firm.

Acceptance of Bond – As per earlier instructions, bond should be executed before Superintendent of Central Excise or officer above that rank or Notary public or Magistrate. Bond should be accepted by Assistant/Deputy Commissioner of CE. [Presumably, the instructions are still valid].

Release of Bond – Bond will be preserved by excise officers till all the obligations are not discharged. After discharge of obligation, the bond can be got released if the terms of bond are fulfilled. Securities offered can be released and then encashed by guarantor. He can also get interest accrued on such securities. 

Forms of Bonds - Bonds are of different nature and for various purposes. Forms of bond etc. have been standardised. The main bonds are as follows : 

B-1 general bond - The bond is for due dispatch of excisable goods removed for export without payment of duty. The bond can be with surety or security. New form of B-1 bond has been given in Annexure-I of Notification No. 42/2001-CE(NT) dated 26.6.2001. 

An exporter-manufacturer can execute simple ‘Letter of Undertaking’ (LOU) in form UT-1 without executing any bond. The UT-1 form is given in Annexure-II of Notification No. 42/2001-CE(NT) dated 26.6.2001. It is clarified that if export is through merchant exporter, execution of bond is necessary. Export on basis of LUT of the manufacturer is not permissible in such case. - Chapter 7 Part II Para 5.4 of CBE&C’s CE Manual, 2001.
B-2 Bond - This is a General Bond for provisional assessment. It can be with security or surety. 

B-4 Bond - The bond is for provisional release of seized goods. It can be only security bond. Bond should be for whole value of seized goods. Amount of security will be as determined by adjudicating authority taking into consideration of gravity of offence (normally 25% ). [Earlier B-11 bond]. [The name B-4 has been mentioned in Chapter 14 para 2.2 of CE Manual, 2001, but actually, no form has been prescribed. Chapter 17 para 3.2 states that old form under previous rules may be used. This para mentioned B-8 bond. Later it is clarified that it should be read as ‘B-11’ – CBE&C circular No. 686/2/2003-CX dated 2-1-2003.].

B-8 Bond - This bond is for obtaining goods at Nil or concessional rate of duty under Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules. A bond is required to be executed under these rules. Since no form of bond has been prescribed, earlier  form B-8, which was prescribed under earlier Chapter X procedure may be used after making necessary changes. 

B-11 Bond – This is not prescribed under new rules. However, it has been clarified that the old B-11 form should be used to clear seized goods on provisional basis. – CBE&C circular No. 686/2/2003-CX dated 2-1-2003. [Then what is ‘B-4’ bond which is mentioned but not printed anywhere ?] – or departmental instructions, read under B-4.

B-17 Bond - This is a general surety / security bond to be executed by EOU, EHTP/ STP  units. It is for provisional assessment of goods for export of goods to foreign countries without payment of duty and for accountal / disposal of excisable goods procured without payment of duty. 

Types of Bond - Bonds are either surety or security type. Surety bonds are covered under provisions of Contract Act. Under Surety Bond, another person stands as surety to guarantee the performance on the part of obligor. Surety should be for full value of bond and the person standing as surety should be solvent to the extent of bond amount. Under the Contract Act, the liability of surety is co-extensive with that of the principal debtor and hence the department is at liberty to enforce the recovery of dues either from the obligor or from the surety. – - Chapter 14 Paras 2.1 of CBE&C’s CE Manual, 2001. 

Security Bond - Security Bonds are executed where security is offered instead of guarantee. Security can be in nature of Post Office saving deposit, National Saving Certificate or similar realisable Government papers of Central or State Government. Bank deposit receipt of large scheduled banks is also acceptable. Interest on such securities will accrue to person making such deposit. Security can also be furnished by cash deposit, but no interest will be receivable on such cash deposit (and hence it is advisable to provide security by way of NSC, Bank FD etc.). Cash should be deposited by way of TR-6 challan mentioning proper account head and other details. - Chapter 14 Para 7.1 of CBE&C’s CE Manual, 2001. 

Bank Guarantee as surety/security - Form of bank guarantee has been prescribed, both for scheduled and un-scheduled banks. Bank guarantee form when Court orders release of goods against bank guarantee has also been prescribed. 

Legal position of bank guarantee - The bank guarantee is given is respect of some contract. Such contract is called 'underlying contract', e.g. in case of excise bond, the bond executed by assessee is the 'underlying contract'. Supreme Court has consistently held that bank guarantee is independent of the underlying contract. The bank must honour the bank guarantee except in case of fraud or irretrievable injustice. The fraud should be of beneficiary and not of some one else. If Banks do not honour their guarantees, trust in commerce would be irreparably damaged. 

Further, even if bank guarantee specifies a limited period for enforcement of bank guarantee (e.g. one year etc.). The bank guarantee can be enforced any time during the period of limitation, which is usually three years in most of the cases.

One sided conditions in Bond - Many of the conditions in the standard form of bond are totally one sided, i.e. favouring revenue. Some times, the conditions are even against the provisions of law. The assessee has to sign the bond as per standard format as he has no option. These are dotted line contracts or contracts of adhesion. Normally, standard forms of contract are binding on the person even if the person has not read them. However, if the contracting parties do not have equal bargaining power, these are often one sided. Such contracts are ‘Adhesion Contracts’. These are standardised form of contract form offered on essentially ‘take it or leave it’ basis without affording consumer realistic opportunity to bargain. Court can grant relief if clauses in such contract are unreasonable and unconscionable. The aggrieved person can approach Courts for relief in case of such one sided contracts [see discussions and case law under ‘General Principles of Law’].

Receipt of Goods at concessional rate of duty
Some users of excisable goods can obtain goods at nil or lower rate of duty, subject to certain conditions. If they are entitled to obtain excisable goods at nil or concessional rate of duty, they are required to follow prescribed procedure. The provisions are contained in Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules, 2001.

procedure prescribed in some exemption notifications - Some exemption notifications prescribe that procedure as contained in Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules shall be followed. In such cases, the exemption will be available only if the required procedure is followed.

Procedure for availing the benefit - The manufacturer intending to avail the benefit of exemption notification issued u/s 5A shall apply to Assistant / Deputy Commissioner in quadruplicate in form specified at Annexure I to Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules. Separate application shall be filed for each supplier.

Bond to be executed - A bond in prescribed form should be executed with surety or security. Bond amount will be prescribed by Assistant / Deputy Commissioner, considering duty liability estimated to be involved at any given time. Form of new bond has not been prescribed. Hence, earlier B-8 bond form may be used with suitable modifications. [See under ‘Bonds’ for instructions about B-8 bond].

Certificate by AC/DC - The AC / DC will countersign the application submitted, certifying that necessary bond has been executed. 

Subsequent procedure - Copy of this application duly signed by AC/DC will be sent to supplier-manufacturer. [The earlier procedure of CT-2 certificate has been discontinued].  The supplier can clear goods on receipt of the certificate duly countersigned by AC / DC. The removal details will be recorded on the application by the supplier-manufacturer.

Accounts after receipt of goods - Goods obtained by the manufacture at concessional rate of duty should be properly accounted for and should be used only for the purpose for which they are brought. Simple account indicating quantity and value of subject goods, quantity consumed for intended purpose and quantity remaining in stock shall be maintained invoice wise.

Clearance to another unit – Goods received without payment of duty can be sent to another eligible unit/manufacturer under the same procedure. However, the another unit/manufacturer should be registered under rule 3 of Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules, 2001. [CBE&C circular No. 617/8/2002-CX dated 6-2-2002].

Return of goods to supplier – It may happen that goods received under the rules without payment of duty, may be found to be defective, damaged, unsuitable or surplus to the needs of manufacturer. In such case, the manufacturer can return the goods to supplier, i.e. original manufacturer. The original manufacturer will add this to his non-duty paid stock (in Daily Stock Account) and then deal with it. [Proviso to rule 6 of Removal of Goods at Concessional Rate of Duty Rules].

Monthly return - A monthly return in prescribed form should be submitted by 10th of following month. Form of monthly return has been prescribed in Annexure II to Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules.

Goods received at concessional rate not used for intended purpose - If the material received at concessional rate of duty is not used for intended purpose, manufacturer is liable to pay differential duty along with interest. 

Duty payable if goods lost or destroyed during transport - It has been clarified that if the goods are lost or destroyed by natural causes or by unavoidable accident during transport from place of procurement to the manufacturer’s premises or from place of manufacturer to the place of procurer (if goods are returned), during handling or storage in the manufacturer’s premises, it will not be treated as ‘used for intended purpose’. In other words, in such case, differential duty and interest will become payable. - Explanation to rule 6.

Intention to use is not enough - actual use necessary  - Goods should be used for intended purpose. Mere intention to use is not sufficient. If the goods are not used for intended purpose, duty is payable by the consignee along with interest. Provisions of sections 11A and 11AB shall apply. Thus, demand has to be raised within period prescribed u/s 11A. 

Liability is of consignee - The bond is executed by consignee. He has to give undertaking to pay differential duty. Thus, the duty liability is of the consignee.

No Cenvat to buyer in respect of goods received under the procedure - Since goods are cleared by supplier-manufacturer without payment of duty, the buyer will not be entitled to any Cenvat credit. - [Board Circular No. 33/33/94-CX-8 dated 4-5-1994 in respect of earlier Chapter X].
Moreover, supplier will have to pay 8% ‘amount’ of goods are removed at ‘Nil’ rate of duty. This ‘amount’ cannot be utilised for Cenvat purposes. 

Thus, the procedure of sending material at concessional rate of duty is not of use if buyer wants to avail Cenvat on inputs. 

Reversal of Cenvat on inputs or payment of 8% amount - If the final product is cleared under Chapter X procedure, Cenvat credit taken on inputs will have to be reversed or ‘amount’ of 8% of price will have to be paid as per Cenvat provisions. The buyer cannot avail Cenvat credit of this ‘amount’ as Cenvat credit can be taken only of ‘duty’. Hence, in the opinion of author, if buyer is in a position to avail Cenvat credit, it is advisable to pay full duty instead of availing the concession.

Rewarehousing certificate not required - In some cases, range superintendent having jurisdiction over manufacturer's factory insist on rewarehousing certificate from the user (to whom goods were despatched at concessional rate of duty). Rules do not provide for any such requirement.

Warehousing
Normally, goods are removed from factory on payment of duty. However, in respect of certain goods, provision has been made to store the goods in warehouses without payment of duty. - - The provisions are also available for goods cleared for export on payment of duty under claim for rebate of duty under rule 18 of CE Rules.

As per Rule 20 of Central Excise Rules, facility of warehousing can be extended for removal of excisable goods from factory of production to a warehouse or from one warehouse to another warehouse without payment of duty. CBE&C can prescribe conditions, limitations and safeguards. The rule clarifies that responsibility for payment of duty on the goods removed from factory or warehouse to another warehouse is that of consignee. However, if goods do not reach the destination warehouse, the duty liability is that of consignee.

At present, these provisions are applicable to following - 
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	(i) Petroleum products (ii) benzene, toluene and xylene (iii) Goods transferred to customs bonded warehouse as ‘Stores’. [These goods are cigarettes, aerated waters, prepared and preserved foods, Aluminium foil covers, stainless steel cutlery, butter and cheese]. These ‘stores’ are issued to foreign going vessels without payment of duty - Notification No. 47/2001-CE(NT) dated 26-6-2001.
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	Goods removed by export houses or star trading houses for subsequent exports under rule 18 or rule 19 of Central Excise Rules - Notification No. 46/2001-CE(NT) dated 26-6-2001.


The warehouses can be public or private. Permission for such warehouses has to be obtained from Commissioner. The goods are in custody of officer-in-charge of the warehouse. Goods can be removed from warehouse on payment of duty plus penalty, godown rent etc. Transfer from one warehouse to another without payment of duty is also permissible. Goods can be stored for maximum period of 3 years. [It may be noted that provisions of customs bonded warehouse also exist in respect of imported goods. That facility is available for all imported goods.]

Procedures to be followed - Procedure, as prescribed in CBE&C circular No. 579/16/2001-CX dated 26-6-2001 supplemented in Chapter 10 Part I of CBE&C’s CE Manual, 2001, is briefly as follows - 
1. Warehouse should be registered by Excise Commissioner. 
2. Consignor is required to prepare application in quadruplicate  in form attached to aforesaid notification. [Earlier AR-3]. He is also required to prepare invoice as required. Three copies of application and duplicate of invoice should be sent along with goods to consignee. 
3. On arrival at destination, rewarehousing certificate will be sent duly countersigned by Range superintendent to his counterpart at the end of consignee. 

4. If rewarehousing certificate is not received within 90 days, consignor shall pay the duty. 
5. Proper accounts shall be maintained at the warehouse. He will be responsible for payment of duty, penalty etc. 

6. Registered person can keep only goods belonging to him and not to someone else. He can keep other’s goods only with permission of Commissioner. 

7. Owner of warehouse can sort, pack or repack the goods in warehouse and make such alterations as may be necessary for preservation, sale or disposal thereof. 

