	The Commissioner of Customs (Exports), Nhava Sheva Versus Ashima Dyecott Ltd.

	 

	Head Note

	Power of commissioner (appeals) – power to remand the case - the law is very clear that the Commissioner (Appeals) has no power to remand the matter to the adjudicating authority. In this view of the matter, the impugned order is liable to be set aside and the matter is to be remanded to the Commissioner (Appeals) to decide the appeal afresh after hearing the parties in accordance with the law as expeditious as possible, in any case within a period of two months from the receipt of this order – revenue appeal dismissed – order of remand by commissioner (appeals) set aside.

	 

	Appeal No. - C/210/09

	Order / Judgment No. - -

	Dated - July 17, 2009

	 

	

	Mr. A. K. Srivastava,  Member (Technical) and Mr. Ashok Jindal,  Member (Judicial)
Appln.No.C/S/389/09
Shri.K.Lal, SDR for the Appellants.
Shri.Devan V Parikh, Advocate for the Respondents.
[Per: Ashok Jindal] - This appeal is filed by the Revenue against the order of the Commissioner (Appeals)  wherein the Commissioner (Appeals) has remanded back the  matter to the adjudicating authority to reconsider the same.

 2. The Ld. SDR submits that the Commissioner (Appeals) has no power to remand back the case to the adjudicating authority, which has been withdrawn by the Finance Act, 2001. He also placed reliance on MIL India Ltd., Vs. CCE, Noida, 2007 (210) ELT 188 (SC) wherein the Apex Court observed that the power of remand by the Commissioner (A) has been taken away by amending Section 35A with effect from11/05/2001 under the Finance Bill, 2001 and CCE, Jalandhar Vs. BC Kataria, 2008 (221)  ELT 508 (P&H) wherein it was held that the Commissioner (Appeals) is divested of the power to remand the case back to Adjudicating Authority after deletion of that power from Section 35A(3) of Central Excise Act, 1944 by amendment made by Finance Act, 2001.

 3. Thus the law is  very clear  that the Commissioner (Appeals)  has no power to remand  the matter to the adjudicating authority. In this view of the matter, the impugned order is liable to be set aside and the matter is to be remanded to the Commissioner (Appeals) to decide the appeal afresh after hearing the parties in accordance with the law as expeditious as possible, in any case within a period of two months from the receipt of this order.  Accordingly, the stay petition filed by the Revenue is also dismissed.

 4. In these terms the appeal and stay petition are disposed of.


	COMMISSIONER OF CUSTOMS, BANGALORE Versus MISRI APPARELS PVT. LTD.

	 

	Head Note

	Valuation – Imported Goods – Rejection of Value – Value of some goods has not been accepted and based on the NIDB data, the values have been enhanced. The Commissioner (Appeals) has clearly given a finding that the commercial level of the NIDB data cannot be compared with the commercial level of the imports made by the Respondent. – Held that – the findings of the commissioner (Appeals) are correct - Importer had directly imported the goods form the manufactures whereas the NIDB data refers to the goods received from the traders. Therefore there will always be a difference. – Importer had produced several evidences by way of Bills of Entry with regard to the import of similar items which it appears to have been ignored by the lower authority. - The NIDB data which they have tried to compare cannot be compared at all because of the vast difference in commercial levels. – Departmental appeal rejected.

	 

	Appeal No. - C/280/2008

	Order / Judgment No. - 87/2009

	Dated - December 23, 2008

	 

	

	S/Shri T.K. Jayaraman, Member (T) and M.V. Ravindran, Member (J)
Ms. Sudha Koka, SDR, for the Appellant.
Ms. Rukmani Menon, Advocate, for the Respondent.
[Order per : T.K. Jayaraman, Member (T)].- Revenue has filed this appeal against the Order-in-Appeal No. 145/2007, dated 29-11-2007 passed by the Commissioner of Customs (Appeals), Bangalore.

2. We heard both the sides in the matter.

3. The Respondent filed Bill of Entry dated 23-8-2006 for the clearance of the goods. There were actually five items namely, Zip in Coil, Plastic Zippers, Zipper Runners, Sealing tape and some assorted size zippers and pens supplied on FOC basis. The goods were supplied from China. The goods were initially examined and on the basis of the NIDB data, the assessable value declared by the Respondent was not accepted. Therefore on the basis of the NIDB data adopting a value of 20% below the such value under Rule 6, the goods were assessed. However, the Respondents were aggrieved and they filed appeal before the Commissioner (Appeals) who passed an Order-in-Appeal No. 122/06 dated 6-9-2006 and remanded the case back to the Original authority with certain observations. On remand, the Original authority passed an order dated 23-4-2007 and further he modified his first order. For two items out of the five items imported, the Original authority came to the conclusion that the value declared cannot be enhanced and therefore he accepted the same. But with regard to items Sl. Nos. 3, 4 and 5, he did not accept the declared value. He enhanced the value based on the NIDB data. Of course, he had given 20% deduction from the NIDB data. The Respondents were highly aggrieved over the order of the lower authority. Therefore again they approached the Commissioner (Appeals). The Commissioner (Appeals) after examining the matter in terms of law, had set aside the order of the Original authority and allowed the appeal of the Respondents and passed the impugned order. Revenue is aggrieved over the impugned order on the following grounds:-

(i) The Commissioner (Appeals) has erred in setting aside the value enhancement for the item Sl. No. 3 i.e., Plastic Zippers of size 30", on the ground that the comparison was done with reference to branded goods. The same is not acceptable for the reasons given below:

The impugned goods Sl. No 3 i.e. Plastic Zippers of Size 30" were imported at a unit price of Rs. 1.40/PC and a quantity of 30,000 Pcs. from Republic of China. The adjudicating authority on due verification of contemporary imports of the similar goods from Republic of China, based on the NIDB data available with the Department, it is revealed that the similar goods are being imported at around Rs. 35/Pc and has come to a conclusion that the goods are grossly Undervalued. Accordingly, the value enhancement was done by giving quantitative discounts up to 20% as per Rule 6 of Customs Valuation Rules, 1988 and the same was appraised at Rs. 28/Pc. Further the compared goods as mentioned, pertain to 'Ideal' brand. But the same has no reputation/quality standards in the international market and carry no extra weightage for valuation. So the same can be treated as unpopular brand or unbranded goods. So the comparison of the same with the impugned goods is legal and has to be upheld. The data submitted by the importer is for subsequent clearances done at other ports and not at the time of importation. As there was no sufficient ground to defend himself for the declared value the importer has not offered any explanation to the adjudicating authority at the time of adjudication. The non-offering of any explanation by the importer itself shows that the importer has accepted the value fixed by the Department. However, the learned Commissioner (Appeals) has erred in rejecting the values enhanced by the Department by going beyond the facts on record.

(ii) The learned Commissioner (Appeals) has erred in setting aside the value enhancements for the Zipper Runners (Sl. Nos. 4 and 5 above) on the ground that the transaction taken up for comparison is not at the same commercial level as that of the appellants. The enhancement of value of Zipper Runners (Sl. Nos. 4 and 5 above), the "Commercial level" aspect has been taken into account while enhancing the same by making a 20% reduction on the NIDB values for the quantity aspect. The Zipper Runners (Sl. Nos. 4, and 5 above of 3" and 5" size, respectively, for item Sl. No. 4, the value declared was Rs. 0.13/Pc and contemporaneous import price was Rs. 1.48/Pc. For item Sl. No. 5 the value declared was Rs. 0.22/Pc and Contemporaneous import price was Rs. 2.95/Pc. With due consideration to quantity a discount of 20% was given and price fixed at Rs. 1.18/Pc and Rs. 2.36/Pc for Sl. No. 4 (#3) and Sl. No. 5 (#5) respectively, under Rule 6 of Customs Valuation Rules, 1988. The same is in conformity with interpretation note 1© to Rule 5 of CVR, 1988 that also applies to Rule 6 under which the valuation was fixed. Note 1 © to Rule 5 of CVR, 1988 read as "(c) Where no sale referred to in clause (b) of sub-rule (1) of this rule is found, the transaction value of identical goods sold at a different commercial level or in different quantities or both, shall be, provided that such adjustments shall be made on the basis of demonstrated evidence which clearly establishes the reasonableness and accuracy of the adjustments, whether such adjustment leads to an increase or decrease in value." The Commissioner (Appeals) has rejected the value enhancements without giving any substantial reasons, which is not correct, in view of the facts cited above.

(iii) The Commissioner (Appeals) also held that relevance cannot be placed solely on NIDB data as there are clearances of similar goods at other points. This observation of the learned Commissioner (Appeals) appears to be not correct in the today's volatile market conditions. Moreover the goods imported are highly popular, moving and frequently used goods. Therefore the price of such goods is bound to vary with market conditions. Hence the NIDB data was referred to was at the time of import and the subsequent clearances cannot be compared.

4. The learned Advocate, Ms. Rukmani Menon appeared on behalf of the Respondents and urged the following points.

(i) The adjudication before the Commissioner (Appeals) is in the third round. The Assistant Commissioner had accepted the evidences and arguments put-forth by the Respondent in respect of 26" and 28" Plastic Zipper imported by them. However in respect of the other three items, he has not accepted the explanation of the Respondents. It is for this reason, the Commissioner (Appeals) has set aside the order of the Assistant Commissioner.

(ii) The Commissioner (Appeals) has rightly set aside the order of the Original authority. The Department is totally ignoring the fact that the NIDB data for 30" Zipper was for 800 pieces whereas the quantity imported by the Respondent was 30,000 pieces. Therefore these cannot be compared. Moreover, 30" Zipper in NIDB data was of Ideal brand though it has been contended by the Department in the present appeal that the Ideal brand had no reputation/quality in international market and carries no extra weight for valuation and hence the same should be treated as unpopular brand or unbranded goods. It was argued that the value of the branded item cannot be taken as comparison for an unbranded item. It is supported by several decisions cited by the Respondent before the lower adjudicating authority and the Commissioner of Customs (Appeals) has rightly taken into account the said decisions.

(iii) It is totally incorrect to say that the Respondent has not afforded any explanation to the adjudicating authority. In fact the Commissioner of Customs (Appeals) has recorded that the Respondent has submitted copies of Bills of Entry where similar goods were cleared more or less at the same value in different ports during the relevant time. Hence it cannot be said that the alleged non-offering of explanation showed that the Respondent had accepted the value fixed by the Department. The Respondent had relied on various CESTAT decisions and taking into consideration all these factors, the Commissioner (Appeals) has rejected the order of enhancement of the Asst. Commissioner with respect to the 30" Zipper.

(iv) With respect to the Zipper Runners at Sl. Nos. 3 and 5, it is submitted that the Commissioner (Appeals) has very clearly stated that as far as the sliders are concerned, the transaction value taken up for comparison were not at all at the same commercial level. He has observed that the quantity imported by the Respondent was huge when compared to the few 1,000 pieces which is imported by the other importer NIDB and he also taken into consideration the other Bills of Entry where similar goods were cleared by other Customs House at more or less of the same declared value.

(v) The Department has contended that the commercial level was taken into consideration while enhancing the value by giving 20% reduction on the NIDB values. It was argued that in the absence of any quantifiable data regarding identical goods, the data adopted by the Department is not acceptable.

(vi) A condition for adjustment because of different commercial level and different quantities is that such adjustment, whether it leads to an increase or a decrease in the value, be made only on the basis of demonstrate evidence that clearly establishes the reasonableness and accuracy of the adjustment, e.g. valid price lists containing prices referring to different levels or different quantities. It was argued that in the absence of such an objective measure, the determination of a value under the provisions of Rule 5 is not appropriate. In the present case the enhancement under Rule 6 is not on the basis of demonstrated evidence that clearly establishes the reasonableness and accuracy of the adjustment, e.g. valid price list containing prices referring to different levels and different quantities.

(vii) The Commissioner (Appeals) had appreciated the fact that the NIDB data relied upon by the Department was not corroborated by relevant Bills of Entry Moreover, it was for lesser quantity which had no comparison to the quantity imported by the Respondent. Moreover, the NIDB data relying upon the value of goods imported directly from traders whereas the Respondent had imported the goods from manufacturers. The Commissioner (Appeals) has very clearly held that the very same goods were being cleared at other ports for almost the same value. He had further taken into consideration that the lower authority had accepted the declared value in respect of two items, in almost same circumstances. Hence all these factors and various relevant decisions were taken into consideration by the Commissioner (Appeals) while rejecting the NIDB data.

5. We have gone through the records of the case very carefully. The issue relates to the valuation of the items imported by the Respondent. For a proper understanding, the comparative chart mentioned in the impugned order is reproduced herein below:-

Sl. No.
Item Description
Appellants Imports
NIDB Imports
Dept's final view
 

 

Qty Remarks (Rs./Pc.)
Price
Qty Remarks
Price (Rs.)
 

1.

No. 5' 26" Plastic Zipper

30000 Unbranded

1.32

3020 Branded

38.32

Declared price accepted

2.

No. 5'28" Plastic Zipper

40000 Unbranded

1.40

66 Branded

21.28

Declared price accepted

3.

No. 5'30" Plastic Zipper

300000 Unbranded

1.47

800 Branded

35.03

Declared price not accepted

4.

Slider Nylon No.3

650000 Unbranded

0.13

17900 Branded

1.48

Declared price not accepted

5.

No. 5 Slider

190000

0.22

31220 Branded

2.95

Declared price not accepted

It is seen that in respect of the items in Sl. Nos. 1 and 2, ultimately the value declared by the Respondent has been accepted. As regards to the items in Sl. Nos. 3, 4 and 5, the same has not been accepted and based on the NIDB data, the values have been enhanced. The Commissioner (Appeals) has clearly given a finding that the commercial level of the NIDB data cannot be compared with the commercial level of the imports made by the Respondent. This is a very correct reasoning. In fact, when the Adjudicating authority has accepted the declared value in respect of the items Nos. 1 and 2, on the same ground he could have accepted the transaction value in respect of the items Nos. 3, 4 and 5. Another important point which is mentioned in Commissioner's (Appeal) order is that the Respondent had directly imported the goods form the manufactures whereas the NIDB data refers to the goods received from the traders. Therefore there will always be a difference. Moreover in respect of the item in Sl. No. 3, the NIDB data is with regard to a branded item. Further the Respondent had produced several evidences by way of Bills of Entry with regard to the import of similar items which it appears to have been ignored by the lower authority. In our view the Commissioner (Appeals) has given well reasoned order for dismissing the order of the Original authority. It is very clear that the Department does not have sufficient grounds for rejecting the transaction value of the Respondent. The NIDB data which they have tried to compare cannot be compared at all because of the vast difference in commercial levels. In view of this we do not find any merit in the Revenue's appeal and the same is rejected.

(Operative portion of the order has been pronounced in the Court on completion of hearing on 23-12-2008)


	K & V ENTERPRISES Versus COMMISSIONER OF CUSTOMS, CHENNAI

	 

	Head Note

	Rejected waste paper – Classification – Assessee claimed classification under CTH 4707.90 as waste and scrap - The original authority held the goods to be seconds of tetra pack paper and classified the goods under CTH 4811.49 – Held that - In order to be classify the goods under 4707.90 as “waste of paper or paperboard” three possible criteria could be followed: (i) whether the goods are one of the specified categories viz, shavings, cuttings, clippings, torn sheets, old newspapers and journals, proof sheets, printers’ rejects and similar material, (ii) whether they are going to be used for pulping, (iii) whether they are presented in compressed bales. - In the instant case, the imported goods did not meet any one of the above criteria and hence they were not waste as described “normally” and “often - Impugned goods are seconds of tetra pack paper not suitable for packing beverages etc. and are meant for use in making paper plates as per the order of the original authority. - These goods are rightly classifiable under CSH 4707.90 of the Customs Tariff. The appeal is allowed

	 

	Appeal No. - C/40/2004

	Order / Judgment No. - 224/2009

	Dated - February 27, 2009

	 

	

	Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member (T)
Shri S. Murugappan, Advocate, for the Appellant.
Shri M.K.A.K. Mohiddin, JCDR, for the Respondent.
[Order per : P. Karthikeyan, Member (T)].- M/s. K&V Enterprises imported a consignment of 'rejected waste paper in reels' and filed Bill of Entry No. 503902 dated 26-6-2003 claiming its classification under CTH 4707.90 as waste and scrap. The original authority held the goods to be seconds of tetra pack paper and classified the goods under CTH 4811.49. The impugned order classified the goods under chapter Heading 48.11. The appeal seeks to vacate the classification ordered by the Commissioner (Appeals) and to restore the classification declared by them.

2. The impugned order followed the reasoning as under:

"6 Fact of the matter is that goods were described and declared as "Rejected Tetra Waste Paper in reels" and on physical examination, they were found to be 'impregnated/coated paper [Tetra pack in reels (paper in rolls)] with assorted width & length' Importer-appellant has not disputed the examination report but only the interpretation of nature of goods for purpose of classification.

7. CTH 4707.90 covers "other recovered (Waste & Scrap) paper or paperboard including unsorted waste and scrap". Sub-heading Explanatory Note states that, in principle, sub-headings 4707.10, 4707.20 & 4707.30 cover sorted waste and scrap.

CTH 4707 covers

(a) Waste of paper or paperboard which includes shavings, cuttings, clippings, torn sheets, old newspapers & journals, proof- sheets, printers' rejects and similar material.

(b) Scrap articles of paper or paper board The HSN Notes further classifies that such waste & scrap is

(a) normally used for pulping and

(b) often presented in compressed bales but

(c) its possible use for other purposes (e.g. packing) does not exclude its classification in this heading.

8. Where as CTH 48.11 covers "paper & paperboard for the manufacture of packaging for beverages and other foodstuffs, printed with texts and illustrations referring to the goods to be packaged therein, covered on both faces with thin transparent sheets of plastics, with or without a lining of metal foil. These products may be creased and marked to identify individual containers to be cut from the roll".

9. As per the examination report, goods are "impregnated/coated Tetra pack paper in rolls with assorted width and length" and the importer has not disputed this report. Importer has also accepted that goods are not for manufacturing pulp or for packaging but are meant for manufacture of paper plates. At the same time, the goods imported are not presented in compressed bales.

10. The question before me is whether the goods can be considered as "waste of paper or paperboard" to be classified under 4707.90

There are three possible criteria for deciding this;

(a) whether the goods are one of the specified categories viz. shavings, cuttings, clippings, torn sheets, old newspapers and journals, proof sheets, printers' rejects and similar material

(b) whether they are going to be used for pulping

(c) whether they are presented in compressed bales.

In this case, the imported goods do not meet any one of the above criteria and hence they are not waste as described "normally" and "often". In this case, goods are requested to be considered as waste, on grounds of relaxing the criteria of intended use viz, pulping. One can relax a criteria if other two criteria are met for example, had the goods been in compressed bales, or falling under illustrated types a benefit of doubt could have been given for the criteria of intended use. i.e., pulping.

11. Since the goods as such satisfies the criteria for classification under CTH 48.11 as discussed in Para 8 above mere fact of poor quality or assorted width or length will not render them unfit for being classified under CTH 48.11. Goods look more akin to goods falling under CTH 48.11 albeit deteriorate/damaged goods and as such value of goods vis-a-vis that of prime tetra pack material reflects this minor deterioration/damage without rendering it classifiable as waste. Since 48.11 is more specific heading it should prevail over general heading of 47.07."

3. Before the Tribunal the appellants submitted as under, inter alia, to support their claim of classification of the goods under CTH 4707.90.

"(g) The waste paper imported by the appellants arises during the production of the tetra pack packing material. There are various stages of production of the packing material and since the product is used for preserving food in liquid, solid, semi solid form, strict quality checks are maintained. Accordingly, during the processing and printing of such packing material considerable quantity of waste paper is being generated. Following are the circumstances, where the waste is generated.

During Printing:
Waste generated during the set up of the Printing Machines.

Waste generated due to ink spillage.

Waste generated due to improper markings

Waste generated due to illegible printing.

During Lamination:
During the set up of the Laminator Machines.

Waste generated due to Breakage of the foil and Paper.

Waste generated due to Creased developed during Lamination.

Waste generated due to Holes in the Paper.

(h) Once the material is defective on account of the above, the paper used whether it is in cut sheet form or roll form has to be discarded. Normally, these papers are used for regenerating pulp. However, it is possible to use them also for producing small and cheap paper articles such as paper plate."

It is also submitted with copy of tender notice issued by M/s. Hindustan Packaging Company Ltd. (HPC) that paper laminated with aluminium foil and plastics in reels/rolls, plain paper unprinted and printed in sheets were sold by HPC as scrap. Impugned goods were similar scrap. These grounds had been taken before the authorities during investigation, adjudication and first appeal.

4. We have heard both sides. HSN Explanatory Notes to Tariff Heading 4707 relied on in the impugned order are reproduced below.

"47.07

-

RECOVERED (WASTE AND SCRAP) PAPER OR PAPERBOARD (+)

4707.10

-

Unbleached kraft paper or paperboard or corrugated paper of paperboard

4707.20

-

Other paper or paperboard made mainly of bleached chemical pulp, not coloured in the mass.

4707.30

-

Paper or paperboard made mainly of mechanical pulp (for example, newspapers, journals and similar printed matter)

4707.90

-

Other, including unsorted waste and scrap.

Waste of paper or paperboard covered by this heading includes shavings, cuttings, clippings, torn sheets, old newspapers and journals, proof sheets, printers' rejects and similar material.

The heading also covers scrap articles of paper or paperboard.

Such waste and scrap is normally used for pulping and is often presented in compressed bales, but it should be noted that its possible use for other purposes (e.g. packing) does not include its classification in this heading."

Lower authorities have not rejected the importers' account of the generation of the impugned paper. The Commissioner (Appeals) found the imported goods not classifiable under CSH 4707.90 for the following reasons.

4.1 In order to be classify the goods under 4707.90 as "waste of paper or paperboard" three possible criteria could be followed:

(i) whether the goods are one of the specified categories viz, shavings, cuttings, clippings, torn sheets, old newspapers and journals, proof sheets, printers' rejects and similar material,

(ii) whether they are going to be used for pulping,

(iii) whether they are presented in compressed bales.

In the instant case, the imported goods did not meet any one of the above criteria and hence they were not waste as described "normally" and "often". Goods were requested to be considered as waste, relaxing the criteria of intended use viz, pulping. One could relax a criterion if other two criteria were met for example, had the goods been in compressed bales, or fell under categories specified in the illustrative list or was intended for use as pulping.

5. We find that the reasoning and finding are fallacious as, (i) above is not an exhaustive list of waste of paper and paperboard but some of the forms that fall under 'waste of paper and paperboard' of CH 4707. Such paper is normally used for pulping and is often presented in compressed bales but its possible use for other purposes (for example, packing) does not exclude its classification in this heading as per the explanatory notes. Impugned goods are seconds of tetra pack paper not suitable for packing beverages etc. and are meant for use in making paper plates as per the order of the original authority. These goods, we find, are rightly classifiable under CSH 4707.90 of the Customs Tariff. The appeal is allowed.

(Order pronounced in Open Court on 27-2-2009)


	GALAXY (TUTICORIN) AGENCIES Versus COMMISSIONER OF CUS. & C. EX., TRICHY

	 

	Head Note

	Import of dredger in CKD condition – classification - This report appearing in the order-in-original also listed the parts and accessories under import. The supplier had clarified that the goods involved were a suction type dredger which functioned from a floating structure such as pontoons. M/s. SGS India Limited also certified after inspecting the goods as pump for dredging sand, minerals etc. under water sans a floating structure. M/s. S.G.S. India Limited further clarified in response to queries from the department vide their letter dated 31-12-98 that the goods under import were a complete suction type dredger without pontoons and outlet pipes. – Held that - pontoons are not essential for a dredger as per the tariff and that the impugned goods were a dredger in CKD condition without outlet pipes - The absence of certain amount of outlet pipes or pontoons does not affect the claim of the impugned goods to be classified as a dredger under CSH 8905.10

	 

	Appeal No. - C/374/2001-MAS

	Order / Judgment No. - 211/2009

	Dated - February 13, 2009

	 

	

	Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member (T)
S/Shri S. Jaikumar, Advocate, M. Karthikeyan, Consultant, for the Appellant.
Shri V.V. Hariharan, JCDR, for the Respondent.
[Order per : P. Karthikeyan, Member (T)].- M/s. Galaxy (Tuticorin) Agencies cleared a consignment claimed to be a 'dredger' under Bill of Entry No. 648, dated 21-12-1998. The goods were assessed as dredger of CSH 8905.10 attracting 'nil' rate of duty under Notification No. 23/98-Cus., dated 2-6-98. After studying the information furnished by the supplier on the goods under import, certificate issued by M/s. SGS India Limited and the relevant explanatory notes to Sections XVI and XVII, the Assistant Commissioner of Customs found that the impugned goods comprised a dredger of CSH 8905.10 as it had the essential character of a complete dredger. He classified the consignment under CSH 8905.10 following Rule 2(a) of the Interpretative Rules as the consignment did not include pontoon and outlet pipes. Allowing the appeal filed by the Revenue against the order of the Assistant Commissioner, the Commissioner (Appeals) passed the impugned order vacating the order of the original authority as not sustainable. He found that the consignment comprised separately presented parts and accessories of dredger other than floating structure. The examination report of M/s. SGS India Limited identified the imported goods as hydraulic pump, hydraulic excavator, hydraulic power pack pipes etc. He concluded that, in the light of the certificate of M/s. SGS India Limited, the finding of the original authority that the goods under import could function as a dredger in the absence of pontoons was not based on the examination report or expert's opinion. The goods under import were not a complete dredger but some parts and accessories of dredger. The goods could not function as a dredger unless some more parts were fitted and pontoons or a floating structure were also available. He held that imported goods did not have the essential character of a dredger to classify them as dredger in terms of Rule 2(a) of the Interpretative Rules. As per the HSN Note under Chapter 89, all separately presented parts and accessories of vessels or floating structures, even if they were clearly identifiable as such, were excluded from Chapter 89 and had to be classified in appropriate headings elsewhere.

2. In the appeal before the Tribunal and during hearing, the appellants have submitted that a floating structure or pontoons is not essentially required for a dredger to carryout its function. A dredger could function also from land. As per the certificate issued by M/s. SGS India Limited, the impugned goods comprised a pump used for dredging sands, minerals etc. under water on a floating structure. The pump was of suction type. The impugned order did not indicate the appropriate classification of the diverse goods under import though it vacated the classification ordered by the original authority as not maintainable. In the absence of finding of appropriate alternate classification for the impugned goods, the order of the Commissioner (Appeals) which vacated the order of the Assistant Commissioner was not sustainable. The appellants also contended that the requirement of classifying separately presented parts of dredger under the respective entries in the tariff appropriate to them did not apply when a complete dredger was imported under knocked down condition. The order of the original authority had correctly classified the impugned goods and the same had to be restored.

2.1 We have also heard ld. JCDR who defends the impugned order.

3. We have carefully considered the facts of the case and the rival submissions. We find from the order of the Assistant Commissioner that the impugned goods had been examined by SIB of Customs House and found them to be separately presented parts and accessories of dredger (other than floating structure - pontoon). This report appearing in the order-in-original also listed the parts and accessories under import. The supplier had clarified that the goods involved were a suction type dredger which functioned from a floating structure such as pontoons. M/s. SGS India Limited, also certified after inspecting the goods as pump for dredging sand, minerals etc. under water sans a floating structure. M/s. S.G.S. India Limited further clarified in response to queries from the department vide their letter dated 31-12-98 that the goods under import were a complete suction type dredger without pontoons and outlet pipes. In these factual circumstances, we find that the original authority had correctly classified the impugned goods as a dredger in terms of Rule 2(a) of Interpretative Rules. We find that pontoons are not essential for a dredger as per the tariff and that the impugned goods were a dredger in CKD condition without outlet pipes. Under Note 1(B) to Chapter 89 of HSN Explanatory Notes, it is stipulated that -

"Contrary to the provisions relating to the transport equipment falling in other Chapters of Section XVII, this Chapter excludes all separately presented parts (other than hulls) and accessories of vessels or floating structures, even if they are clearly identifiable as such. Such parts and accessories are classified in the appropriate headings elsewhere in the Nomenclature, for example......"

The Commissioner (Appeals) interpreted this note to mean that a dredger imported in dismantled condition cannot be classified as a dredger and that the diverse parts comprising the structure had to be classified in appropriate headings outside Chapter 89. We find that the Commissioner (Appeals) has misread the note. The said note is to the effect that when parts and accessories of vessels or floating structures are imported, they have to be classified under the tariff entry appropriate to each part/accessory. The note is not to the effect that a dredger imported in CKD condition cannot be classified as dredger. On a perusal of the examination report by the SIB of the Customs House, certificate of M/s. SGS India Limited and the clarification from the supplier of the equipment, we are clear that the goods under import constituted a complete dredger in CKD condition. The absence of certain amount of outlet pipes or pontoons does not affect the claim of the impugned goods to be classified as a dredger under CSH 8905.10. In the circumstances we hold the impugned order to be unsustainable. We set aside the impugned order and allow the appeal filed by M/s. Galaxy (Tuticorin) Agencies.

(Dictated and pronounced in open court)


	DELL INDIA PVT. LTD. Versus COMMISSIONER OF CUSTOMS, NEW DELHI

	 

	Head Note

	Desk Top Computers - Import of various items - to be treated as sets or separate items - Exemption from CVD - Notification no;. 6/2006 CE dated 1-3-2006 - Held that - The article must be judged on the basis of its nature at the time of its importation. - In the present case as the CPU, monitor, key-board and mouse have been imported and one Bill of Entry has been filed in respect of all these items, therefore, it cannot be said that the same have not been imported in sets. Explanation in the notification in question provides that concessional rate of duty is applicable to the computer and for the purpose of exemption computer shall include CPU separately; or CPU with monitor, mouse and key board, cleared together as a set. After taking into consideration the provisions of the Notification the Tribunal in the appellants' own case held that Monitor imported along with CPU are entitled to the benefit of notification No. 6/2006

	 

	Appeal No. - C/114 & 292-398/2008

	Order / Judgment No. - C/425-532/2008-(PB)

	Dated - October 7, 2008

	 

	

	S/Shri S.S. Kang, Vice-President and Rakesh Kumar, Member (T)
Shri Ravi Raghavan, Advocate, for the Appellant.
Shri Sumit Kumar, DR, for the Respondent.
[Order per : S.S. Kang, Vice-President].- Heard both sides.

2. These appeals are filed against the common Order-in-Appeal, therefore, are being taken up together.

3. Brief facts of the case are that the appellants made import of Desk Top Computers. Various customers placed order with the appellants for purchase of Desk Top Computers. The appellants claimed benefit of Notification No. 6/2006, dated 1-3-2006 at the time of import which provides as under:-

S. No.
Chapter or heading or sub-heading or Tariff item of the First Schedule
Description of excisable goods
Rate
16

8471

"Computers

12%

Explanation. - For the purposes of this exemption, "computer" shall include central processing unit (CPU) cleared separately; or CPU with monitor, mouse and key board, cleared together as a set; but shall not include input or output devices or accessories such as monitor key board, mouse, modem, uninterrupted power supply system, or web camera cleared separately"

Benefit of notification was allowed in respect of CPU and the benefit is denied in respect of monitor. The Commissioner (Appeals), in the impugned order, held that in the Bills of Entry, filed by the appellants, the items are mentioned separately, therefore, they are to be assessed separately under their Tariff Headings and denied the benefit of notification to the monitor.

4. Contention of the appellants is that various customers, such as Seimens Ltd. placed order for supply of Desk Top Computers and the same were imported by filing Bills of Entry wherein two items are mentioned, one is optiplex with Intel Pentium (CPU with key board and mouse). Second item is mentioned as flat panel computer monitor. Contention is that as the computers were imported in sets, therefore, benefit of notification is available. The appellants relied upon the decision of the Tribunal in their own case i.e. Dell India Pvt. Ltd. v. CC., Bangalore, reported in 2008 (227) E.L.T. 241 (Tribunal) = 2008 (86) RLT 860 (CESTAT-Ban.) wherein benefit of notification No.6/2006 was allowed in respect of monitors which were imported along with CPU.

5. Contention of the Revenue is that as monitors were mentioned separately in the Bills of Entry, therefore, the same are to be assessed separately. Revenue relied upon the Larger Bench decision of Tribunal in the case of Sony India Ltd. v. CC., ICD, New Delhi, reported in 2002 (143) E.L.T. 411 and the decision of the Hon'ble Bombay High Court in the case of Glaxo Laboratories (India) Ltd. v. UOI & Ors., reported in 1985 (21) E.L.T. 72 (Bom.) to submit that the goods to be assessed as presented at the time of import.

6. We find that in the present case the appellants filed a Bill of Entry in respect of CPU, monitor, Key-board & mouse. It is not the case of the Revenue that separate Bills of Entry are filed in respect of monitor. The case law relied upon by the Revenue are not applicable on the facts of the present case. In the case of Sony India Ltd. components were imported into India under 94 different consignments over a period of 2 years. In this situation the Tribunal held that these are not to be assessed as complete T.V. sets. In other decision in the case of Glaxo Laboratories (India) Ltd. (supra) the Hon'ble Bombay High Court held that the end-use of an article is absolutely irrelevant for the purpose of its classification under a tariff entry where there is no reference to the end-use of the article in the entry itself. The article must be judged on the basis of its nature at the time of its importation. In the present case as the CPU, monitor, key-board and mouse have been imported and one Bill of Entry has been filed in respect of all these items, therefore, it cannot be said that the same have not been imported in sets. Explanation in the notification in question provides that concessional rate of duty is applicable to the computer and for the purpose of exemption computer shall include CPU separately; or CPU with monitor, mouse and key board, cleared together as a set. After taking into consideration the provisions of the Notification the Tribunal in the appellants' own case held that Monitor imported along with CPU are entitled to the benefit of notification No. 6/2006, the Tribunal held as under:-

"4.1 The lower authorities have not given the benefit of this Notification in respect of monitors imported along with CPU on the ground that monitors are separately classifiable under 85.28. We do not find that the stand of the department to be correct because the issue involved is only the applicability of the benefit of the Notification when CPU along with monitor, mouse and key board are cleared as a set. The reason for not extending the benefit of the Notification in respect of the monitor is that they are classified under 85.28 and the benefit of the exemption is available only to items classified under CH 84.71. They have also stated that the appellants had not claimed such benefits at the time of import. Another reason is that they themselves in their bill of entry indicated these items separately with separate classification. We have also gone through the impugned order of the Commissioner. On going through Para 11 and 12 of the impugned order, we find that he has not drawn the conclusions properly. For example, the last sentence of Para 11 reads as follows "In other words, even though the monitors are classified under 85.28, the fact remains that they are cleared along with other items as a set and therefore, the benefit cannot be denied to these items which are classifiable under 84.71 viz., CPU, mouse and key board." After stating that the monitors are cleared along with other items as a set, he cannot deny the benefit only to monitors. There is absolutely no logic in his conclusion. While going through the explanation irrespective of classification of the monitor under 85.28, the benefit of exemption or the benefit of concessional rate of duty is available to the monitors which are cleared along with CPU. It does not matter that they are indicated separately in the invoices, separately in the bills of entry. So long as the goods are presented together, the benefit of exemption Notification should not be denied. Therefore, we hold that in respect of the monitors, which are imported along with the CPU the benefit of exemption Notification No. 6/2006 dated 1-3-2006 is available."

7. In view of the earlier decision of the Tribunal in appellants' own case the impugned orders are set aside and appeals are allowed. The appellants are entitled for consequential relief, if any, in accordance with law.

(Dictated & pronounced in the Open Court)


	B.R. EXPORT Versus COMMISSIONER OF CUSTOMS, NEW DELHI

	 

	Head Note

	Duty Drawback – fraud – recovery of erroneous drawback - The Appellant’s plea, on the other hand, is that just on the basis of the declaration filed by the consignee before the Customs authorities of the importing country, it cannot be concluded that the Appellant have overinvoiced the goods, when no market inquiry for ascertaining the PMV of the goods was conducted and full remittance for these goods exported has been received – Held that market inquiry for ascertaining the PMV could not be conducted as neither any sample of the goods exported was available nor Appellant’s firm in spite of being repeatedly asked, produced the purchase bills for the socks and the fabrics. The price declared by the consignees before the Dubai Customs, has, therefore, to be seen in the background of the Appellant’s inability to either produce the purchase bills of the socks and fabrics used for making the garments exported – demand and penalty confirmed – fine in lieu of confiscation set aside since the goods were not available for confiscation.

	 

	Appeal No. - C/637-638/2005-Cus.

	Order / Judgment No. - C/82-83/2009-(PB),

	Dated - October 21, 2008

	 

	

	S/Shri S.S. Kang, Vice-President and Rakesh Kumar, Member (T)
Shri V.K. Agarwal, Advocate, for the Appellant.
Shri A.K. Madan, DR, for the Respondent.
[Order per : Rakesh Kumar, Member (T)].- The allegation against the Appellants is that during the period from Oct '2001 to Jan '2002, they grossly overinvoiced their exports of "Ready-made garments" and "Socks" to UAE and in this manner, have fraudulently claimed the drawback amounting to Rs. 21,55,788/-. The basis of this allegation is that -

(a) When the value of the exported goods declared by the consignees in the UAE in the "Import bill" filed by them, which was procured through Consulate General of India in UAE, was compared with the FOB value of the same goods declared by the Appellant in the respective shipping bills, the import value declared by the consignee in the UAE were found to be about 1/25th of the FOB value declared by the Appellant in the shipping bills, and this indicates that very cheap and inferior quality goods were being exported by the Appellants by heavily overinvoicing the same, with intention to fraudulently claim duty drawback, and

(b) Shri Vinod Kumar Gupta, who is running the Appellant-firm in the name of his uncle Shri Ram Prakash Gupta, has, in his statement dt. 10-5-02 stated that he was exporting Ready-made garments and socks to M/s. Hassan Abdullah Trading Co. UAE, and M/s. Saeed Al-Mutorshi Trading, UAE, that the company M/s. Hassan Abdullah Ali Trading is of his friend Shri Sanjay Agrawal who had told him to export the ready-made garments to his company in Dubai at any rate, that he had overinvoiced the consignments to claim higher drawback and that 20% of the profit being earned was being given by him to Shri Sanjay.

1.1 It is on this basis that the Commissioner vide the impugned order-in-original dt. 7-4-05, has -

(a) confirmed the demand of drawback amounting to Rs, 21,55,788/- under Rule 16A of the Customs and Central Excise Drawback Rules, 1995 read with Section 76(1)(b) of the Customs Act, 1962 along with interest on it at the applicable rate under Section 75A of the Act,

(b) held the ready-made garments and socks valued at Rs.1,60,60,739/- exported to Dubai under six shipping bills, listed in Annexure 'A' to the show cause notice, liable to confiscation under Section 113(d) of the Customs Act, but since the goods are not available for confiscation' has imposed fine of Rs. 2,00,000/- in lieu of confiscation, and

(c) imposed penalty of Rs.10 lakhs on Shri Vinod Gupta under Section 114 of the Customs Act, 1962.

2. Heard both the sides.

2.1 Shri V.K. Agarwal, Advocate, the learned Counsel for the Appellants, made the following submissions:

(1) The Appellants had exported three consignments of ready-made garments to M/s. Saeed Al Mutorshi Trading, UAE and three consignments of Socks to M/s. Hassan Abdullah Trading Co., UAE. The goods were allowed clearance after proper scrutiny and examination as the exports had been made under drawback claim. The Appellant have received the export proceeds in their bank account with the State Bank of Bikaner and Jaipur.

(2) So far as shipments of Ready-made Garments are concerned, except for one photocopy of declaration filed by the consignee before Dubai Customs, which is also unsigned and unattested, the Department has not produced any material evidence to challenge the price of ready-made garments declared by the Appellants. In respect of shipment of Socks, even the consignee's declaration is not produced.

(3) Drawback of Rs. 9,60,096/- had been claimed in respect of export of three consignment of socks. The socks had been purchased in India at Rs.18/- per pair and had been exported at the FOB price of Rs. 64/- per pair. No inquiry has been conducted by the Department that market price of the socks was less than the drawback claimed. Similarly, no such inquiry has been conducted in respect of readymade garments.

(4) If US$ 6380 mentioned by the consignee in Dubai in the Import bill filed before Dubai Customs in respect of the three shipments of ready-made garments, covered by the Shipping bills No.1185057 dt. 19-10-01, 1185139 dt. 19-10-01 and 1185243 dt. 20-10-01 is accepted as correct, it would mean per piece price of Rs.10/- which is not possible. Therefore, without any other independent evidence, the price declared by the importer in Dubai cannot be taken on the sole basis for determining the correctness of the FOB price of export from India. Moreover, no inquiry has been conducted with the Appellant about issue of parallel invoice by them and there is no evidence in this regard.

(5) Hon'ble Supreme Court in case of CC, New Customs House, Mumbai Vishal Exports Overseas Ltd. reported in 2007 (79) RLT 234 (SC), while dismissing the Revenue's appeal has held that when the declared FOB value of Rs.157/- per piece of mugs is supported by the bank's remittance certificate and there is no evidence of the FOB price being not genuine, the same cannot be rejected even if it is 450% of the local purchase price of Rs. 35/- per piece. Same view has been taken by the Tribunal in case of Guru Nanak Exports v. Commissioner of Customs, New Delhi reported in 2007 (215) E.L.T. 277.

(6) In view of Hon'ble Supreme Court's judgment in case of Priya Blue Inds. Ltd. v. CC reported in 2004 (172) E.L.T. 145 (S.C.) held that assessment cannot be reopened without review of shipping bill assessment. The Tribunal in case of Vittesse Export Import v. Commissioner of Customs (Export Promotion), Mumbai, reported in 2008 (224) E.L.T. 241 has held that when during the assessment of the shipping bill, the declared FOB value and PMV were reduced by the assessing officer and this assessment was not challenged by the Department by filing a review appeal, it attained finality and by invoking charge of misdeclaration, the Revenue cannot ask for reassessment of the consignment.

(7) No redemption fine in lieu of confiscation under Section 125 of the Customs Act, 1962 can be imposed, in respect of the six consignments exported to Dubai, as the same are neither available for confiscation nor theft export had been allowed against bond executed by the Appellant binding the Appellant to produce the goods when required by the Department. In this regard, reliance is placed on Tribunal's order in case of CC, Amritsar v. Indeep Impex reported in 2008 (228) E.L.T.100 (Tribunal) = 2008 (86) RLT 871 (CESTAT-Del.)

2.2 Shri A.K. Madan, the learned Departmental Representative made the following submissions:

(1) The proprietor of the Appellant's firm is Shri Ram Kumar Gupta but on enquiry it was found that it was being run by his nephew Shri Vinod Gupta which shows that this firm had been opened by Shri Vinod Gupta in the name of his uncle with a view to earning undue duty drawback fraudulently by exporting very cheap quality garments and socks at highly overinvoiced prices.

(2) Shri Vinod Gupta has not been able to provide the names of his suppliers of fabrics and socks and fabrication of garments.

(3) Shri Vinod Gupta in his statement dt. 10-5-02 has admitted over invoicing of the exports. Shri Gupta, in spite of ample opportunity having been given has not been able to produce the purchase invoice of the socks and the fabrics. The bills of the fabricators who are claimed to have made the garments, bear the dates after the dates of exports, which indicates that the same are bogus.

(4) The assessments can be re-opened in the cases of fraud. In this regard, reliance is placed on Hon'ble Supreme Court's judgment in the case of UOI v. Jain Shudh Vanaspati Ltd. reported in 1996 (86) E.L.T. 460 (S.C.) wherein it was held that SCN under Sect 28 of the Customs Act can be issued for demand of duty without revising under Section 130, the clearance order passed under Section 47, if the clearance order had been obtained by fraud.

(5) The redemption fine in lieu of confiscation under Section 125 is imposable even if the goods held to be liable for confiscation under Section 113, are not physically available for confiscation.

(6) Since the PMV of the goods is less than the drawback claimed and since no remittance have been received, the drawback already claimed by the Appellant is not admissible to them and the same is recoverable from them with interest.

3. We have carefully considered the submissions from both the sides and perused the records. The point of dispute in this case is as to whether three consignments of ready-made garments exported to M/s. Saeed Al Mutorshi Trading, UAE under shipping bills No.1185059 dt. 19-10-01, 1185139 dt. 19-10-01 and 1185243 dt. 20-10-01 with declared FOB value of US$ 1,76,595 (US$ 6.12 per piece) and three consignments of socks exported to M/s. Hassan Abdullah Trading LLC, UAE under shipping bills No.1202844 dt. 15-1-02, 1202846 dt. 15-1-02 and 1202847 dt. 15-1-02 with declared FOB value of US$ 5616 (US$ 1.30 per piece) are over invoiced and whether their prevailing market price (PMV) is less than the drawback claimed. Total drawback claimed in respect of three consignments of garments is Rs.11,95,694/- and in respect of three consignments of socks is Rs. 9,60,094/- and drawback has been denied by the impugned order on the basis that the PMV of the goods exported is much less than the drawback claimed. The basis of the allegation is -

(a) the "import bill" filed by the consignee - M/s. Saeed Al Mutorshi Trading before Dubai Customs, in respect of the garments exported by the Appellants under shipping Bills No.1185057 d 19-10-01, 1185137 dt. 19-10-01 and 1185243 dt. 20-10-01, in which the value of the goods, based on a parallel invoice issued by the Appellant, has been declared as US$ 6380 FOB, as against the value of US$ 1,76,595 in the three shipping bills filed before customs authorities in India, and

(b) statement dt. 10-5-2002 of Shri Vinod Gupta of the Appellant's firm, recorded under Section 108 of the Customs Act, 1962 and also the fact that in spite of having been given ample opportunity, Shri Vinod Gupta could not produce the purchase invoice in respect of the socks and the fabrics used for making the garments exported.

3.1 The Appellant's plea, on the other hand, is that just on the basis of the declaration filed by the consignee before the Customs authorities of the importing country, it cannot be concluded that the Appellant have overinvoiced the goods, when no market inquiry for ascertaining the PMV of the goods was conducted and full remittance for these goods exported has been received.

3.2 We find that in this case market inquiry for ascertaining the PMV could not be conducted as neither any sample of the goods exported was available nor Shri Vinod Gupta of the Appellant's firm in spite of being repeatedly asked, produced the purchase bills for the socks and the fabrics. The price declared by the consignees before the Dubai Customs, has, therefore, to be seen in the background of the Appellant's inability to either produce the purchase bills of the socks and fabrics used for making the garments exported or give the details of the  persons from whom the socks and the fabrics had been purchased, and also the fact that the price declared by the consignee in the "import bill" filed before Dubai Customs, is backed by the Appellant's invoice, which in fact, is a parallel invoice issued by the Appellant. There is no denial from the Appellant that this invoice has not been issued by them. Shri Vinod Gupta, in his statement dt. 10-5-02, which has not been retracted, has stated that overinvoicing was being done by him in order to claim higher drawback and that the profit earned in these exports was being shared by him with Shri Sanjay of M/s. Hassan Abdullah Trading       Co., UAE. We, therefore, agree with the Commissioner's finding that the goods have been grossly overinvoiced by the Appellant with intention to claim higher drawback and the PMV of the goods is much lower than the drawback claimed and therefore, in terms of the provisions of Section 76(1)(b) of the Customs Act, no drawback is admissible and the drawback paid to the Appellant is recoverable from them.

3.3 We do not accept the Appellant's plea that in view of Hon'ble Supreme Court's judgment in case of M/s. Priya Blue Ind. Ltd. (supra), the drawback cannot be recovered without reviewing the shipping bill assessment, as, as held by Hon'ble Supreme Court in case of Jain Shudh Vanaspati Ltd. (supra), this principle is not applicable in the cases of fraud. Since the value of the goods has been misdeclared with intention to claim higher drawback, the Appellant would be liable for penalty under Section 114(iii) of the Act. However, as regards the redemption fine in lieu of confiscation, we are of the view that the provisions of Section 125 are applicable only in those cases where either the goods are physically available for confiscation or the goods had been allowed to be released for export against a bond executed by the exporter binding him to produce the goods when asked and since in this case, the goods had been allowed to be exported without any bond and the same are not available for confiscation, no redemption fine in lieu of confiscation can be imposed under Section 125. We are supported in this view by the Tribunal's judgment in the case of CC, Amritsarv. Indeep Impex reported in 2008 (86) RLT 871 (CESTAT-DEL.).

4. In view of the above discussion, while we uphold the Commissioner's order confirming the demand of fraudulently claimed drawback of Rs. 21,55,788/- along with interest, under Rules 16 and 16A of the Customs and Central Excise Duties Drawback Rules, 1995 read with Section 75A of the Customs Act, 1962 and also the order imposing penalty of Rs.10 lakhs on Shri Vinod Gupta under Section 114 of the Customs Act, we set aside the redemption fine of Rs. 2 lakhs imposed on the goods held to be liable for confiscation, but which are not available for confiscation.

4.1 The appeal stands disposed off as above.

(Pronounced on 17-2-2009)


	CHANDRA MARITIME PVT. LTD. Versus CC, NEW DELHI

	 

	Head Note

	Transshipment of goods – nature of goods – ship sotres or otherwise - As per Section 87 of the Act any imported ship stores on board a vessel or aircraft could be consumed during the period the vessel or aircraft is a foreign going vessel or aircraft. As per Section 86 of the Act any ship stores imported in a vessel or aircraft may, with the permission of the proper officer, be transferred to any vessel or any aircraft as stores for consumption therein. In terms of the provisions of these two sections imported ship stores on board and aircraft or vessel could be transferred without payment of duty to another vessel or aircraft on foreign run without payment of duty with the permission of the proper officer – order of confiscation vacated – penalties set aside

	 

	Appeal No. - C/179/2001

	Order / Judgment No. - 456/2009

	Dated - April 20, 2009

	 

	

	Ms. Jyoti Balasundaram, Vice President and Shri P. Karthikeyan, Member (Technical)
(Final Order No. 456/2009 dt. 20.4.2009 certified on 28.4.2009 in Appeal No. C/179/2001)
Shri K. Ramachandran, Adv. for Appellants
Shri M.K.A.K. Mohiddin, JDR for Respondent
Per P. Karthikeyan:
This matter arises before us for the second time. A similar order of confiscation of the same equipment imported for use on a dredger and imposition of penalty on M/s. Chandra Maritime Pvt. Ltd. (CMPL), the appellants herein, had been remanded by this Tribunal for re-adjudication by the adjudicating authority as the said authority had not considered the plea of the importer that the impugned goods had been ship stores and their request for allowing transshipment of the same had not been considered by the Commissioner. The facts of the case are that the appellants CMPL had filed a Bill of Entry dated 24.1.2000 for the clearance of computer equipment namely DESO-25 15/210 Khz Echosounder valued at Rs.14,30,873/-. CMPL did not possess an IEC code and since the authorities held the impugned goods to be not ship stores orders had been passed confiscating the consignment and imposing penalty of Rs. four lakhs on CMPL. In the de novo proceedings vide the impugned order the Commissioner of Customs denied the facility of transshipment of the goods under Section 86 of the Customs Act, 1962 (the Act) on the ground that the equipment had been brought for use in a dredger which operated in Kakinada Airport; the facility provided under Section 86 of the Act was available only to a foreign going vessel or aircraft. Moreover, the equipment were not ship stores as defined in Section 2 (38) of the Act; they were neither fuel nor spare parts nor other articles or equipment for use in a foreign going vessel. The Commissioner found that the importer did not possess IEC code, had misdeclared the classification as CSH 8471.90 and the goods had not been imported for use in a foreign going vessel or aircraft. Accordingly, he confiscated the imported goods under Sections 111 (d) and (l) of the Act and allowed CMPL an option to redeem the goods on payment of a fine of Rs.1.50 lakh. He also imposed a penalty of Rs. one lakh on CMPL. The order allowed CMPL to redeem the goods on payment of duty due or to re-export them in accordance with the provisions of law. The appeal seeks to vacate the impugned order.

2. Heard both sides. We find that there is no dispute that the impugned goods had been imported for use in a dredger belonging to M/s. Dredging International, Belgium for which CMPL were the agents. As per Section 87 of the Act any imported ship stores on board a vessel or aircraft could be consumed during the period the vessel or aircraft is a foreign going vessel or aircraft. As per Section 86 of the Act any ship stores imported in a vessel or aircraft may, with the permission of the proper officer, be transferred to any vessel or any aircraft as stores for consumption therein. In terms of the provisions of these two sections imported ship stores on board and aircraft or vessel could be transferred without payment of duty to another vessel or aircraft on foreign run without payment of duty with the permission of the proper officer. During hearing the learned counsel had invited our attention to decisions of the Tribunal reported as 1998 (26) RLT 19 (CEGAT)=1998 (101) ELT 33 (Tribunal) and 1995 (79) ELT 262 (T) wherein the Tribunal had held that for granting benefit of Notification No. 234/82 dated 1.11.1982 and No. 262/58-Cus. respectively, the dredgers were to be considered as ocean going vessels. The second cited judgment was affirmed by the apex Court as reported in Collector Vs. Dredging Corporation of India - 1991 (55) ELT A33 (SC). The decision cited first had been passed following several judicial authorities. There is no dispute that the dredger in question came from Belgium and that the same returned before dispute on the import could be finally adjudicated. In the circumstances we hold that the impugned goods could be transferred from the aircraft in which the same had been imported to the dredger of M/s Dredging International, Belgium for use as ship stores without payment of duty. There was no requirement that the importer had to file a Bill of Entry for clearing the equipment. The import governed by the Sections 86 and 87 of the Act did not need an importer with an IEC code for its import. As CMPL had declared the description of the impugned goods correctly the charge of misdeclaration is also not sustainable. In the circumstances we vacate the order of confiscation on the finding of import without IEC code and misdeclaration of the description of the goods. Consequently the penalty imposed on CMPL also is set aside.

3. In the result the appeal is allowed.

(Dictated and pronounced in open Court.)


	RAMAVTAR JEWELLERS PVT. LTD. Versus COMMISSIONER OF CUSTOMS, JAIPUR

	 

	Head Note

	Valuation – Customs - goods were got assessed from one Shri Harish Badhalia, a person from the jewellery trade and also by the jewellery appraiser and as per the assessment the actual value of the goods was much more than declared by the importer. The goods were imported under a invoice issued by the son of importer – enhanced valuation upheld

	 

	Appeal No. - C/36/2006 CU(DB)

	Order / Judgment No. - C/549/2008(PB),

	Dated - October 8, 2008

	 

	

	S/Shri S.S. Kang, Vice-President and Rakesh Kumar, Member (T)
None, for the Appellant.
Shri L.B. Yadav, DR, for the Respondent.
[Order per : S.S. Kang, Vice-President].- Heard learned SDR. Appellant made a request vide letter dated August 18, 2008 to decide the appeal on merit. Brief facts of the case are that the appellant Ramavtar Agrawal, Proprietor of Ramavtar Jewellers brought some gem stones from Bangkok and declared the value of Rs.10,34,489/- (Rupees Ten Lakhs Thirty Four Thousand Four Hundred Eighty Nine). The Customs Authorities of the view that the goods were covered under an invoice, which was issued by the son of the appellant and the goods were undervalued hence the goods got re-assessed from a person from the jewellery trade and it was found that the actual value of the goods were Rs. 23,08,178/- (Rupees Twenty Three Laks Eight Thousand One Hundred Seventy Eight) and this fact is admitted by the importer. The adjudicating authority confiscated the goods and allowed the same on payment of redemption fine and personal penalties was also imposed. In the present appeal, the contention is that the transaction value was rejected without any reasonable cause. There is no evidence that the goods were under valued, with intend to evade the payment of duty.

2. Contention of revenue is that the goods were re-assessed by the person from the jewellery trade and also by the appraiser and it was found that the declared value was much less than the actual value. The invoice is issued by the son of the importer and these facts are in dispute.

3. We find that the goods were got assessed from one Shri Harish Badhalia, a person from the jewellery trade and also by the jewellery appraiser and as per the assessment the actual value of the goods was much more than declared by the importer. The goods were imported under a invoice issued by the son of importer. In these circumstances, we find no infirmity in the impugned order. The appeal is dismissed.

(Dictated and pronounced in the open court)


	SHITJI COMMERCIAL Versus COMMISSIONER OF CUSTOMS, CHENNAI

	 

	Head Note

	Import of goods – Valuation - the evidence relied upon by the Commissioner for loading of value was not made available to the importers - the impugned order set aside – matter remitted for fresh decision in accordance with law after furnishing copy of the Bill of Entry and after extending a reasonable opportunity to the appellants of being heard in their defence.

	 

	Appeal No. - C/310/2002

	Order / Judgment No. - 1455/2008

	Dated - December 17, 2008

	 

	

	Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member (T)
Smt. Sridevi, Advocate, for the Appellant.
Shri M.K.A.K. Mohiddin, JDR, for the Respondent.
[Order per : Jyoti Balasundaram, Vice-President].- Vide the impugned order the Commissioner has enhanced the value of 'carbendazim' imported by the appellants herein to Rs.19,44,038/- @ USD 3.10 per Kg, rejecting the transaction value of USD 1.125 per Kg, directed duty to be paid on the enhanced value, confiscated the goods for misdeclaration of value and for non-possession of registration certificate required for the item, it being a fungicide, with option to redeem the goods on payment of a fine of Rs.10 lakhs and also imposed a penalty of Rs.1,00,000/- on the importer.

2. We have heard both sides. The appellants do not dispute that the item imported can be imported only if registration certificate is possessed by the importer and that the registration certificate will normally be issued only to the actual user while the appellant was a trader. The only Contention is that the value has been enhanced without furnishing copy of any Bill of Entry for contemporaneous imports of similar/identical goods to them, so as to enable them to offer their comments thereon.

3. We find that the Commissioner has relied upon import by one M/s. Vijayalakshmi Insecticide, Hyderabad for clearance of 15 MTs of the same goods under Bill of Entry dated 26-6-2000 at USD 3.10 per Kg. The import by the appellant is on 23-6-2000. Both the imports are from China. The order does not indicate that the copy of the above mentioned Bill of Entry was given to the appellants. Since the evidence relied upon by the Commissioner for loading of value was not made available to the importers, we set aside the impugned order and remit the case to the jurisdictional Commissioner for fresh decision in accordance with law after furnishing copy of the Bill of Entry No. 280102 dated 26-6-2000 filed by M/s. Vijayalakshmi Insecticide relied upon in the impugned order for enhancing the value, and after extending a reasonable opportunity to the appellants of being heard in their defence.

4. The appeal is thus allowed by way of remand.

(Dictated and pronounced in open Court)


	ROSHANLAL LALIT MOHAN Versus COMMISSIONER OF C. EX. & CUS., DELHI-III

	 

	Head Note

	Remission of Customs Duty - loss, destruction or abandonment of the goods - Section 23 of the Customs Act - The goods imported in the instant case was clove. What is said to have been lost is the organic extraneous matter i.e. waste which the imported goods carried and for which the appellant have to blame themselves. It is clear that if the goods had not carried the extraneous matter beyond the prescribed limit and therefore adulterated and hazardous to the health of the people at large in view of the provisions of FFA, they would have been delivered the quantity of goods which they had imported. As the loss does not relate to loss of ‘goods’, the provisions of Section 23 are not attracted and the appellant was not entitled to remission of duty. – Remission is not granted – refund application rejected.

	 

	Appeal No. - C/222/2006

	Order / Judgment No. - C/341/2008-(PB),

	Dated - August 6, 2008

	 

	

	Justice S.N. Jha, President and Shri M. Veeraiyan, Member (T)
Shri H.S. Mew, Advocate, for the Appellant.
Shri Fateh Singh, DR, for the Respondent.
[Order per : M. Veeraiyan, Member (T)].- This is an appeal against the order of the appellate Commissioner No. 62/ GRM/GGN/2006 dated 21-2-2006 by which the order of the original authority rejecting the refund claim has been upheld by him.

2. Heard both sides.

3. The relevant facts, in brief, are as follows-

(a) The appellant imported cloves and filed bills of entries dated 17-7-2004 declaring the quantity as 200 MT of cloves (Net Weight).

(b) As the import of cloves were subject to the provisions of the Prevention of Food Adulteration Act, (PFA Act) 1954 and FFA Rules, 1955. Samples were drawn and sent for test by Central Food Laboratory (CFL). (Meanwhile the goods were kept in warehouse.) The samples were found to contain organic extraneous matters in quantity more than the maximum prescribed limit and hence held to be adulterated. On request by the party, Commissioner on 29-9-2004 permitted segregation of extraneous matter from the cloves and the cleaning operation was undertaken under the supervision of Customs staff and in the presence of representative of custodian. After segregating the extraneous materials net weight of the cleaned cloves were found to be 190.405 MTs. Fresh samples were drawn on 26-10-2004 and sent for re-testing. As there was dispute whether re-testing could be done under Prevention of Food Adulteration Act, 1954, the party filed petition before the High Court and in pursuance of order dated 22-2-2005 of Hon'ble High Court of Delhi, the samples were re-tested and as per report dated 11-3-2005, the fresh samples were found to be of required standards. The goods were cleared on 18-3-2005 and at the time of clearance the consignment was subject to weighment and the net weight at the time of clearance of goods was found to be 188.236 MTs. The consignments were cleared on payment of duty on the quantity of 200 MT as per the manifest and for which the bill of entry was filed.

4. The appellant thereafter contended that the customs authorities have delivered only 188.236 MTs and therefore there was loss which was for reasons other than pilferage and therefore they were eligible for remission under Section 23 of the Customs Act and accordingly claimed refund of Rs.11,04,843/- on total quantity of 11.746 MT stated to be short delivered to the importer. The claim was rejected by the original authority and the order of rejection was upheld by the first appellate authority.

5.1 Learned Advocate appearing for the appellant submits that they imported 200 MTs of cloves; filed bill of entry for the same quantity and ultimately paid duty on 200 MT. The examination report of the examining officers indicate that "the goods on open and examination found to contain cloves description weight of the goods as per invoice and bill of lading". Inasmuch as the customs have failed to deliver the entire quantity of 200 MT as found from the bill of entry, the demand of duty for the entire quantity was not justified, the remission should have been granted and refund should have been allowed.

5.2 He relies on the decision of the Tribunal in the case of Ferro Alloys Corporation Ltd. v. CC&CE reported in 1991 (52) E.L.T. 268 (Tribunal) and the decision of the single Member Bench of the Tribunal in Sonal Vyapar Ltd. v. Collector of Customs reported in 1993 (65) E.L.T. 653 (Tribunal).

6. Learned DR submits that this is not a case of any loss of goods; at the most it is a case of loss of weight due to long storage; and the reasons for long storage; and delay in customs clearance was not attributable to the Customs authorities as the goods were not in conformity with the provision of the Prevention of Food Act and the dispute having been resolved only by the order of the High Court dated 22-2-2005.

7. We have carefully considered the submissions from both sides. We have not been shown that the goods have been physically weighed at the time of landing in the port or subsequently when it was received in the warehouse. The goods have been imported in bags of 50 kg. net weight as seen from the record. The examination report of the examining officers, in our opinion, merely indicate that the goods were cloves as per invoice, the weight declared in the invoice/bill of lading tallied with the weight as per the recording on the bags. Further, the clearance of consignment was delayed as the report of Central Food Laboratory held that the goods were adulterated and therefore not permissible to be cleared from the customs area to the market and causing health hazardous to the people. However, efforts have been made and extraneous matter appears to have been segregated and after segregation a quantity of only 190.405 MT was found to be of good quality in October 2004. Even after this, there was delay in clearance. The dispute whether the re-testing of such cleaned cloves could be done under PFA Act was resolved by the Delhi High Court order dated 22-2-2005. In view of above there was a further loss of weight of about 2.169 MT. We are not able to appreciate that there was any loss of imported goods. It is a peculiar case where contaminated material to the tune of about 10 MT was found and segregated and the balance material was permitted to be cleared. Further loss of weight of about 2.45 MT is attributable to moisture loss. We have not been shown that the appellant has paid a lesser value to the foreign supplier based on alleged shortage. If it was wet season, there was a possibility of increase in weight. In our considered opinion, the variation in weight due to weather condition cannot result in loss or gain in the quantum of goods. The appellants claim include claim for abatement of extraneous material of about 10 MT. This also cannot be appreciated.

8. Reliance sought to be placed on the decision of the Tribunal in the case of Ferro Alloys Corporation Ltd. (supra) which dealt with "break bulk item" namely coke to the present case is not appropriate. The coke was being loaded not in pre-packed packages and the actual quantity was determined based on "draft survey method", an internationally accepted method of ascertaining quantity in respect of such break bulk. It would be appropriate to mention that similar method of determining estimating the quantity of liquid bulk by 'dip reading' is in vogue in international trade. The present case does not involve determining the quantity by any such method.

9. The decision of the single Member Bench in the case of Sonal Vyapar Ltd. (supra) is also not applicable to the present facts of the case. In the said case it appears that subject goods were cleared from the port area and they were being subject to weighment and it was treated as a case of short receipt or delivery of goods. Whether the short receipt was due to short landing of the goods or oth erwise is not clear from the facts described therein. Therefore, we hold that the said case cannot be treated as akin to the facts of the present case.

10. Section 23 of the Customs Act envisages remission of duty on account of loss, destruction or abandonment of the goods. The goods imported in the instant case was clove. What is said to have been lost is the organic extraneous matter i.e. waste which the imported goods carried and for which the appellant have to blame themselves. It is clear that if the goods had not carried the extraneous matter beyond the prescribed limit and therefore adulterated and hazardous to the health of the people at large in view of the provisions of FFA, they would have been delivered the quantity of goods which they had imported. As the loss does not relate to loss of 'goods', the provisions of Section 23 are not attracted and the appellant was not entitled to remission of duty.

11. In the light of the above, we hold that this was not a fit case for granting remission in terms of Section 23 of the Customs Act. Therefore, the order of the original authority as upheld by the Commissioner (Appeals), in rejecting the refund claim is proper and legal and no interference is warranted from us.

12. Appeal is rejected.

(Dictated and pronounced in the open Court on 5-9-2008)


	THIRU AROORAN SUGARS LTD. Versus COMMISSIONER OF CUSTOMS, TUTICORIN

	 

	Head Note

	Amendment to Bill of Entry - The prayer of the appellants is to allow them substitute CSH 1701.90 declared in the Bills of Entry for assessment of CVD on the imported goods under the Central Excise Tariff with CSH 1701.39. The appellants claimed that the amendment to the Bills of Entry could be allowed with reference to the Central Excise Tariff and the documents that were in existence at the time of assessment of the impugned Bills of Entry. Original authority declined the permission sought to make the amendment solely on the ground that the same would entail re-quantification of the duty leading to a lower amount of duty foregone. This is not a valid ground to deny an importer a facility provided in the Act. – Held that the assessing authority is directed to allow the appellants amend the Bills of Entry subject to the conditions prescribed under Section 149 of the Act. The appeals are allowed.

	 

	Appeal No. - C/511-512/2006

	Order / Judgment No. - 82-83/2009

	Dated - January 16, 2009

	 

	

	                            Shri P. Karthikeyan, Member (T)
Shri M.N. Bharathi, Advocate, for the Appellant.
Shri M.K.A.K. Mohiddin, JDR, for the Respondent.
[Order].- These are appeals filed by M/s. Thiru Arooran Sugars Ltd., Chennai and M/s. Shree Ambika Sugars Ltd., Chennai, against a common order of the Commissioner (Appeals), Trichy dated 26-06-06. The appellants had imported raw sugar for conversion into white sugar under the DEEC Scheme. Imports were made by the appellants under three consignments each in the year 2004 through the port of Tuticorin. The appellants approached DGFT for extension of time to fulfill export obligation. DGFT asked the appellants to pay 2% of the duty saved towards fee for extension of time. Thereupon the appellants approached the Commissioner (Customs), Tuticorin, for amendment of the Bills of Entry revising the Additional duty of Customs (CVD) applicable from 16% advalorem to Rs. 71/- per quintal by re-classifying the imported goods under CETH No.1701.39 for assessment of CVD in terms of Section 149 of the Customs Act, 1962. Vide his letter dated 15-02-06, the Assistant Commissioner of Customs, informed the appellants that the amendment sought could not be allowed as the same would lead to re-assessment and re-quantification of the duty forgone. The impugned order is passed in appeals filed by the parties against this communication of the Assistant Commissioner addressed to the appellants. In adjudicating the appeals, the Commissioner (A) found that the amendment sought involved revision of classification and assessment. The classification sought had not been declared at the time of filing the Bills of Entry for examination of the goods before they were cleared. There was no record of the importer filing any protest before the proper officer before payment of duty. He observed that in the case of M/s. Prem Nath Diesels Pvt. Ltd. v. Collector of Customs, Calcutta - 1997 (91) E.L.T. 130 (Tri.), the Tribunal had held that the description in the Bill of Entry could not be amended after the goods were cleared as the description could not be verified. The assessment of the Bills of Entry made by the proper officer had not been challenged. Therefore, the original assessment of the Bills of Entry had become final. In the case of M/s. J.M. Industries v. Commissioner - 2003 (156) E.L.T. 977 (Tri.), it was held that assessment of Bills of Entry was an appealable order and appeal could be filed against assessment of Bills of Entry. In C.C. v. M/s. Arvind Export - 2001 (130) E.L.T. 54 (Tri.-LB), it was held that an order under Section 47 of the Customs Act allowing clearance on Bill of Entry submitted by the importer was an adjudication order. The Commissioner (A) rejected the appeals filed by the importer and refused to interfere with the communication dated 15-02-06 of the Assistant Commissioner of Customs. In the appeal before the Tribunal, one of the grounds taken is that the communication of the Assistant Commissioner Customs deciding their representation for amending the Bills of Entry was issued without giving them an opportunity for presenting their case. The relevant Bills of Entry had shown the applicable CVD as 16% ad valorem instead of the correct Rs. 71/- per quintal. This error could be rectified by amending the relevant Bills of Entry in terms of Section 149 of the Act. The lower authorities had denied permission to amend the Bills of Entry as authorized under the Section 149 of the Act. It was submitted that the amendment was required in the wake of the DGFT requiring them to pay 2% of the duty saved for extending the time limit to complete the export obligation. They relied on a decision of the Tribunal in the case ofAshok Leyland Ltd. v. C.C.E., Chennai - 2004 (173) E.L.T. 518 (Tri.-Chen.), wherein it was held that amending of Bills of Entry meant alteration, addition and deletion of particulars allowed at the discretion of the proper officer and it would not mean reassessment of Bill of Entry.

2. At the time of hearing the Ld. Counsel for the appellants relied on the following decisions of the Tribunal in support of the prayer in the appeals.

(i) Brakes India Ltd. v. C.C., Chennai - 2008 (221) E.L.T. 300 (Tri.-Chen.)

In this case, the appellants had sought amendment of several Bills of Entry enabling them to pay the CVD in cash. The liability to CVD had been met by debiting credit in the DEPB book at the time of clearance of the goods involved. The amendment sought was revenue neutral. Rejecting the argument of the revenue that the assessment of the Bills of Entry involved in the appeals had become final and that the same could be modified only by recourse to appeal proceedings or review under Section 28 of the Act as held by the Apex Court in the case of C.C.E., Kanpur v. Flock (India) Pvt. Ltd., - 2000 (120) E.L.T. 285 (S.C.), the Tribunal held that the right of an importer to seek amendments in the Bills of Entry covering imported goods assessed and cleared was not removed or whittled down by the judgment of the Apex Court in the case of Flock (India) Pvt. Ltd., (supra) and Priya Blue Industries Ltd. v. C.C. (Preventive) - 2004 (172) E.L.T. 145 (S.C.). The Tribunal directed the authorities to permit the appellants therein to file amended Bills of Entry for reassessment.

(ii) Senka Carbon Pvt. Ltd. v. C.C., Chennai - 2007 (216) E.L.T. 397 (Tri.-Chen.)

In this decision, appellants were permitted to amend Bills of Entry under Section 149 of the Act even after clearance of goods were cleared, on the basis of documents that existed at the time of clearance. After reassessment of the Bills of Entry, consequential relief was admissible to the appellants.

(iii) I.P. Rings Ltd. v. C.C. (AIR) - 2006 (202) E.L.T. 61 (Tri.-Chen.). The Tribunal had recorded the following findings on the provisions of Section 149 of the Act in this decision.

"Amendment of Bill of Entry is permissible on the basis of documentary evidence which was in existence at the time when the goods were cleared. In the present case, when the goods were cleared, Customs Notification 21/2002 (un-amended) was in existence. As its amendment through corrigendum was retrospective in effect, the amended Notification should be deemed to have been in existence at the time of clearance of the goods and, consequently, in terms of Section 149, the subject Bills of Entry were open to be amended. It appears from the provisions of Section 149 that such amendment shall be made by the importer as 8 authorized by the proper officer. Thus the importer is expected to apply to the proper officer for permission to amend the Bills of Entry. Such amendment of the Hills of Entry should precede reassessment under Section 17 of the Act. Therefore, it would appear that the initiative for reassessment should come from the assessee. I am of the considered view that it is still open to the assessee to take this initiative, there being no period of limitation prescribed for reassessment under the Act."

3. The Ld. JDR defends the impugned order. He relies on the following decisions of the Tribunal:

(i) In the case of M/s. Prem Nath Diesels Pvt. Ltd. v. Collector of Customs, Calcutta (supra), the Tribunal had rejected the appeal filed by the importer for directions to the authorities to permit it to amend the declaration in the Bill of Entry. The description sought to be substituted was totally different from the original declaration. As the goods namely, oil filters other than fuel filters, had already been cleared and were not available for verification, the claim of the appellants was found to fall within the mischief of Section 149 as found by the lower authorities.

(ii) Ashok Leyland Ltd. v. C.C.E., Chennai (supra). The Tribunal made the observation that the assessment of Bill of Entry was an appealable order. Amending of Bill of Entry meant modification of particulars in the Bill of Entry. In this decision it was held that the assessment of the Bill of Entry challenged through refund claim under Section 27 of the Act, at the discretion of the proper officer, did not mean reassessment of Bill of Entry. The Tribunal held as follows:

"Amendment of a Bill of Entry under Section 149 only means alteration of any particulars therein, or addition of any particulars thereto, or deletion of any particulars there from. It is something to be done by the person who has presented the bill of Entry, if he is authorized so to do by the proper officer of Customs. This is abundantly clear from the language of Section 149. The provision does not authorize reassessment of Bill of Entry. It is only conferring discretion on the proper officer of Customs to permit the importer to amend his bill of Entry subsequent to clearance of the goods on the basis of anterior evidence. In the present case, the reduced prices were not in existence at the time of clearance of the goods and therefore the proper officer of Customs was barred, under the proviso to Section 149, from allowing the importer to amend the declared value of the goods in the Bill of Entry. The appellants did not apply for such amendment either. Hence Section 149 was not applicable to the facts of the case."

4. I have carefully considered the case records and the submissions made by both sides. The appellants seek a direction to the proper officer of the Customs to permit them to amend the Bills of Entry as regards the classification of the impugned goods under Central Excise Tariff from CSH 1701.90 to CSH 1701.39. Section 149 reads as follows:

SECTION 149 - Save as otherwise provided in sections 30 and 41, the proper officer may, in his discretion, authorise any document, after it has been presented in the custom house to be amended:

Provided that no amendment of a bill of entry or a shipping bill or bill of export shall be so authorised to be amended after the imported goods have been cleared for home consumption or deposited in a warehouse, or the export goods have been exported, except on the basis of documentary evidence which was in existence at the time the goods were cleared, deposited or exported, as the case may be.

Amendment sought does not call for verification of any aspect that would involve examination of the goods. Nor would there be any need to rely on any document that was not in existence at the time of assessment and clearance of the goods covered by the Bills of Entry. The judicial authorities cited by the appellants overwhelmingly support the prayer for amendment in the facts of the case. The decisions cited by the ld JDR dealt with cases of facts not comparable to the case on hand. They were cases not covered by the terms of Section 149 of the Act.

5. The prayer of the appellants is to allow them substitute CSH 1701.90 declared in the Bills of Entry for assessment of CVD on the imported goods under the Central Excise Tariff with CSH 1701.39. The appellants claimed that the amendment to the Bills of Entry could be allowed with reference to the Central Excise Tariff and the documents that were in existence at the time of assessment of the impugned Bills of Entry. I find that the original authority declined the permission sought to make the amendment solely on the ground that the same would entail re-quantification of the duty leading to a lower amount of duty foregone. This is not a valid ground to deny an importer a facility provided in the Act. In rejecting the appeals, the Commissioner (A) found that the amendment sought involved revision of classification and assessment. As per the scheme of the Act, this is one of the objects envisaged by an amendment u/s 149. In the circumstances, I find that the request of the appellants to amend the Bills of Entry for the purpose of assessment of CVD merits consideration under Section 149 of the Act. The assessing authority is directed to allow the appellants amend the Bills of Entry subject to the conditions prescribed under Section 149 of the Act. The appeals are allowed.

(Order pronounced in the open Court on 16-1-2009)


	SRF POLYMERS LTD. Versus COMMISSIONER OF CUSTOMS, CHENNAI

	 

	Head Note

	Goods Damaged in Warehouse – assessment / reassessment - Section 22 provides for assessment of imported goods damaged at various stages before their clearance - In the instant case, the impugned goods had been damaged before they had been warehoused - The importer informed the proper officer about the damage suffered only after expiry of warehousing period – As per the provisions goods are deemed to be removed after expiry of warehousing period – Held that importer is not eligible for the benefit of assessment of the impugned goods on its value in the damaged state.

	 

	Appeal No. - C/372/2007

	Order / Judgment No. - 1414/2008

	Dated - December 15, 2008

	 

	

	Shri P. Karthikeyan, Member (T)
Shri S Krishnanandh, Advocate, for the Appellant.
Shri M.K.A.K. Mohiddin, JDR, for the Respondent.
[Order].- This is an application for early hearing filed by M/s. SRF Polymers Ltd. (SRF). At the request of both parties, the appeal proper is taken up for hearing and disposal.

2. SRF imported a consignment of Nylon Filament Yarn (NFY) and warehoused the same in customs bonded warehouse by filing Into Bond Bill of Entry No. 902947 dt. 3-11-05. A quantity of 3250 kgs. of the warehoused goods was not cleared within the warehousing period of one year. The importer did not seek extension of the warehousing period. Thereupon the Asst. Commissioner of Customs (Bonds) initiated proceedings to recover the duty due on the goods that remained uncleared in the warehouse in terms of provisions of Section 72 of the Customs Act (the Act). The Assistant Commissioner (Bonds) vide his letter dt. 31-1-07 rejected the request of SRF to allow them to clear 3250 kgs. of NFY on payment of duty on its salvage value. He ordered payment of an amount of Rs.1,56,628/- under Section 72(1) of the Act in respect of the uncleared goods. These goods had been damaged and had deteriorated in quality. The impugned order was passed considering the representation of SRF against the communication dt. 31-1-2007 of the Assistant Commissioner (Bonds) as an appeal seeking relief in terms of Section 22 of the Act for assessment of the uncleared NFY on a lower value compared to the one at which the same had been assessed at the time of warehousing. The Commissioner (Appeals) found that the impugned goods had suffered damage before they had been warehoused in Nov. '2005. The first intimation regarding the damage suffered by the impugned goods was sent by SRF after the expiry of the warehousing period of the said goods. Section 22 of the Act required that the concerned Assistant Commissioner of Customs or Deputy Commissioner of Customs was shown by the importer that any imported goods had been damaged or deteriorated during or before unloading or before examination under Section 17 after unloading and, in the case of warehoused goods, before clearance for home consumption so that it can receive the relief envisaged under that Section. In the instant case, the goods had been damaged before the (sic) they had been warehoused. SRF did not intimate the damage suffered by the impugned goods to the proper officer of customs before the expiry of the warehousing period in respect of the impugned goods. Accordingly, he denied the benefit of assessment of the impugned goods on its value in the damaged state.

3. The appellants have taken the ground that the consignment was subjected to examination by insurance surveyor between 10-11-05 to 13-11-05. At the time of warehousing of the consignment, the deposit challan issued by the customs bonded warehouse had carried an endorsement that 130 cartons had been received in wet condition. Therefore, the department had 'constructive knowledge' of the fact that the impugned goods had been damaged at the time of their warehousing. The impugned order had rejected the legitimate relief sought by the SRF under Section 22 of the Act.

4. Heard both sides.

5. I find that there is no dispute that the subject goods had suffered damage before they had been warehoused in Nov. '05. The appellants had intimated the proper officer about the damage suffered by the impugned goods after the expiry of the warehousing period provided in Section 61 of the Act. Section 22 which provides for assessment of imported goods damaged at various stages before their clearance lay down that the relief is admissible where it is shown to the satisfaction of the Assistant Commissioner of Customs or Deputy Commissioner of Customs that imported goods had been damaged. In the instant case, the impugned goods had been damaged before they had been warehoused. The importer informed the proper officer about the damage suffered by the impugned goods only on 8-11-06. The warehousing period had expired on 7-11-06.  Such goods which are not removed from warehouse within the permissible period are treated as goods improperly removed from the warehouse as decided by the apex court in Kesoram Rayon v. Commissioner of Customs, Calcutta, 1996 (86) E.L.T. 464 (S.C.). The importer is required to pay Customs duty on them as applicable on the date of their deemed removal from the warehouse i.e. the date on which the permitted period of warehousing or its extension came to an end. The imported goods entered for warehousing under an Into Bond Bill of Entry are assessed to duty at the time of warehousing. in terms of Section 15(1)(b) of the Act, when an Ex-bond Bill of Entry or Bills of Entry are filed for clearance of the warehoused goods for home consumption, they are reassessed to duty only if there is any change in the rate of duty or tariff valuation, or when the value of the goods are re-determined in terms of Section 22. In the instant case, no Bill of Entry was filed for clearance of the impugned goods. No intimation was furnished to the proper officer as regards the damage suffered by the impugned goods before its warehousing even during the warehousing period. I find that the impugned order denied relief in terms of Section 22 as the importer had not taken steps as provided in the statute for the impugned goods to qualify for such relief. During the hearing, ld. consultant relied on a decision of the Tribunal in Atul Spices Pvt. Ltd. v. CC, Pune, 2006 (202) E.L.T. 540 (Tri.-Mumbai). I find that the said decision dealt with a case where imported goods had been ordered to be assessed at an enhanced value which was set aside by the Commissioner (Appeals). The Tribunal ordered that the goods involved in that case had been damaged before or during the unloading, or before their examination; they had to be reassessed under Section 17(4) following the order of the Commissioner (Appeals) vacating the enhancement of value by the lower assessing authority. The Tribunal also held that it was enough if the importer informed the proper officer of the damage/deterioration suffered by the goods for its assessment allowing the relief in terms of Section 22 of the Act. In the instant case, no Bill of Entry was filed for assessment of goods; no intimation of damage/deterioration of the impugned goods was also given by the importer before the goods ceased to be warehoused goods. The decision cited did not deal with warehoused goods. The ratio of the said decision is not applicable to the case on hand as the facts of the two cases are not similar. In the circumstances, I do not find that the impugned order calls for any interference. The appeal is dismissed. The early hearing application is also disposed of.

(Operative part of the order was pronounced in open court on 15-12-2008)


	FAIVELEY TRANSPORT INDIA LTD. Versus COMMISSIONER OF CUSTOMS, CHENNAI

	 

	Head Note

	Import of Goods – Valuation – Amount paid towards royalties for technical know how for manufacture and sale of goods using imported goods –Under the Rule 9(1)(c) of customs valuation rules, the cost of technical know-how and payment of royalty is includible in the price of the imported goods it the said payment constitutes a condition pre-recjuisite for the supply of the imported goods by foreign supplier - Held that the royalty is not paid as a condition of sale of the goods under import. – Commissioner has wrongly relied upon the ration of judgment of Essar Gujarat Ltd. Case since the facts are not similar – Order of demand and penalty set-aside.

	 

	Appeal No. - C/302/2008-MAS

	Order / Judgment No. - 183/2009

	Dated - February 11, 2009

	 

	

	Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member (T)
Smt. Rukmani Menon, Advocate, for the Appellant.
Shri M.K.A.K. Mohiddin, JDR, for the Respondent.
[Order per : P. Karthikeyan, Member (T)].- The appellant seeks stay of operation of the order impugned in the captioned appeal. After hearing both sides on the stay application, we find that the appeal itself can be disposed without further hearing. After allowing the stay application, we take up the appeal proper for disposal.

2. The appellants M/s. Faiveley Transport India Limited, formerly known as Sab Wabco (I) Ltd (SWIL) imports 'air dryers and assembly kits' from M/s. Graham White Manufacturing Corporation, USA (Graham White) under a licence Agreement entered into with Graham White. SWIL received technical know-how for manufacture of air dryers, etc., for rail bound vehicles. As per the licence Agreement, Graham White was to be compensated by payment of an initial lump sum payment and periodical payments of royalty. Royalty was mutually agreed at 5% of net ex-factory sale price or the licensed products exclusive of excise duties minus the cost of the standard bought out components and landed cost of imported components. After scrutiny of the relevant documents, the original authority found that royalty was not addable to the assessable value of goods imported from Graham White in terms of Rule 9 of Customs Valuation Rules, 1988. The decision appears to cover previous imports under provisional assessment. Relying on the judgment of the Apex Court in CC, Ahmedabad v. Essar Gujarat Limited [1996 (88) E.L.T. 609 (S.C.)], the Commissioner (Appeals) held that royalty paid by SWIL to Graham White is required to be added to the assessable value in terms of Rule 9(1)(c) of the Customs Valuation Rules, 1988. In passing the impugned order, he relied on Exhibit 10 to the Licence Agreement between SWIL and Graham White which reads as follows:-

"Added value shall be calculated as the net ex-factory price of product Exclusive of excise duties minus the cost of the standard bought out components and landed cost of imported components, irrespective of the source of procurement including ocean freight, insurance, customs duties etc."

As per the agreement, royalty is to be calculated on the added value.

3. The impugned order is challenged on the grounds that the Commissioner (Appeals) ordered that royalty was part of the assessable value without any finding substantiating the same. The impugned order was a non-speaking one. The Commissioner (Appeals) had gone beyond the scope of the appeal. The department had sought to vacate the order of the Additional Commissioner of Customs and to remand the matter for de novo adjudication. The agreement in question did not suggest that the impugned payment was related to the imported goods and was a pre-condition for the sale of the goods imported. Therefore, the order of the Commissioner (Appeals) to include the royalty charges in the assessable value was not sustainable. Ld. Counsel for the appellants relied on a judgment of the apex Court in CC v. Ferodo India Pvt. Ltd. [2008 (224) E.L.T. 23 (S.C.)] in support of the claim that in the facts of the case royalty amounts were not includible in the assessable value of the goods imported. We have heard ld. JDR who defends the impugned order.

4. On a careful consideration of the case records and the rival submissions, we find that the impugned order does not disclose the essential facts which led to the finding and the decision therein. The order does not indicate the description of the goods under import and why the royalty amounts paid to Graham White are includible in their value under Rule 9(1)(c) of the Customs Valuation Rules, 1988. The Commissioner (Appeals) found that in terms of the License Agreement the appellants were liable to pay 5% of the sale price of the licensed products excluding duties etc. to the suppliers of technical know-how. He relied on the observations of the apex Court in the Essar Gujarat Ltd. case (supra) to find that the impugned royalty was addable to the assessable value of the goods imported by the appellants.

4.1 From the records and the orders of the lower authorities, we find that the royalty is not paid to Graham White as a condition of sale of the goods under import. Under the Rule 9(1)(c), the cost of technical know-how and payment of royalty is includible in the price of the imported goods it the said payment constitutes a condition pre-recjuisite for the supply of the imported goods by foreign supplier. If such condition exists then the payment made towards technical know-how and royalty has to be included in the price of the imported goods. On the other hand, if such payment has no nexus with the pricing of the imported goods, then such payment is not includible in the price of the imported goods. We do not find anything in the licence agreement to justify a finding that payments made towards the technical know-how are a condition pre-requisite for the supply of imported goods by the foreign supplier. In the circumstances, the impugned order found the royalty charges includible in the assessable value in a vacuum.

5. In the Essar Gujarat Ltd. case (supra), the dismantled sponge iron plant imported could be operated only if the importer also bought the licensed technology owned by the supplier. Consideration for the licence to use the process was found by the apex court to be includible in the value as purchase of licence was a condition for sale of the imported plant. The facts of the instant case are not similar to the one in Essar Gujarat Ltd. case, and the Commissioner wrongly relied on the ratio of that judgment. In the circumstances, we set aside the impugned order and allow this appeal. Stay application also stands disposed of.

(Dictated and pronounced in open court)
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[Order per : P. Karthikeyan, Member (T)].- The appellants Pushpanjali Silk Private Ltd. Bangalore (Pushpanjali) imported a consignment of Mulberry Raw Silk from China weighing 8888 Kgs and filed Bill of Entry No. 727950 dated 29-4-08. They declared a unit price of US$21.3 per Kg CIF. The declared value was rejected and enhanced to US$24.07 CIF under Rule 5 of Customs Valuation Rules 2007 comparing the value of contemporaneous imports. In the impugned order Commissioner (A) sustained the above order of the original authority.

2. The appellant has argued that the declared value was rejected contrary to the relevant legal provisions. The Assistant Commissioner had called upon the importer to substantiate the declared value in a letter purported to be issued under Rule 12 of Customs Valuation Rules 2007 (CVR) without furnishing details of contemporaneous imports for similar goods assessed at higher values. In those cases also values declared were in a range including the appellant's value. As per Section 14 of the Customs Act ,'62 effective from 10-10-2007, subject to valuation rules, assessable value of imported goods shall be the transaction value, namely the price paid or payable for the consignment for delivery at the time and place of importation, provided that the importer and the supplier are not related and no extraneous consideration had influenced the price. Revenue had no case that the importer had remitted any consideration in excess of what was declared. Rule 12 could not be invoked as a previous import of Pushpanjali in January '08 of identical goods weighing 6221 Kgs had been assessed @US$21.6. The sole ground for enhancing the value has not been imports at higher values but the fact that declared value of some contemporaneous imports had been enhanced in adjudication which were higher than US$21.30. The CVR did not provide for enhancement of value in such circumstances, especially after the amendment to Section 14 of the Act in 2007. The payment for the import had been made through banking channels and the certified invoice had been produced along with all other relevant import documents such as Bill of Lading, Certificate of Origin, Packing list, Insurance Certificate and certificate as regards the description and conditioned weight of the consignment.

3. Every time a consignment was imported, the appellant was required to prove that the price was genuine as there were contemporaneous imports at higher prices by some other person. The provisions governing valuation did not cast such an obligation on the importer. Earlier, in January '08 a consignment of such goods (Weight 6221 Kgs) had been imported declaring unit price of US$21.30. After due process the same was enhanced to above US$24.84 which was affirmed by the Commissioner (A). On appeal, the CESTAT had remanded the matter for correct determination of price as per law. In remand proceedings, the original authority decided the price to be US$21.60 which has also been challenged in an appeal by Pushpanjali and was pending before the Commissioner (A). No value for any other contemporaneous import would have been more apt to be invoked for comparison under CVR than the value declared for the above consignment of identical goods from the same supplier. For various reasons and business contingencies, not necessarily that the declared price did not represent the transaction value, importers acquiesced in an enhancement of declared value for assessment and at times not finally accepting the same. Relying on such value as price of contemporaneous imports to determine assessable value may not be proper as the assessed value may change in appeal proceedings.

4. In the subject case, SCN was waived. Rule 12 of CVR 2007 provided for asking the importer to explain why the declared price should not be rejected. After hearing the importer and enquiry, value could be accepted or revised following the CVR sequentially. In the instant case the genuineness of transaction value was doubted solely for the fact that there were contemporaneous imports at higher value. Without further enquiry the doubt became the ground to reject the transaction value and the value was enhanced. This w not envisaged in law. The importer should not be asked to justify how some other importer purchased similar or identical goods at a higher value. The onus was on the department to establish that the declared value was depressed for noncommercial reasons for which the same was not acceptable. Pushpanjali was a regular exporter of finished silk and had established a rapport with its supplier which enabled it get raw silk at competitive prices. As the law provided for accepting transaction value, the authorities should follow the law and accept the declared value for assessment.

5. The appellant had cited the following case law in support of their case against rejection of transaction value and its enhancement:

(a) CC, Mumbai v. J.D. Orgochem Ltd. - 2008 (226) E.L.T. 9 (S.C.)

(b) CC, Hyderabad v. SPK Electricals - 2008 (224) E.L.T. 563 (Tri.-Bang.)

(c) Oswal Fats & Oils v. CC, Amritsar - 2007 (220) E.L.T. 795 (Tri.-Del.)

(d) Rashesh & Co. v. CC, Mumbai - 2008 (227) E.L.T. 573 (Tri.-Mum).

6. The ld SDR submits that Rule 12 of the CVR provided for the proper officer to ask the importer for explanation in cases of imports at significantly lower prices compared to the generality of imports of identical/similar goods at or about the time of import under assessment. The contemporaneous price adopted was the lowest of several such imports. Also, contrary to the submission by the ld. Counsel, the prices shown in the proposal were not all enhanced values but declared by the importers. Rule 12 provided a mechanism to ascertain the veracity of the declared value and also for the importer to establish the bona fide of the declaration in cases of extraordinarily low prices compared to the contemporaneous prices for import of identical goods/similar goods. The proper officer was authorized to raise queries and adopt the value of contemporaneous imports of Identical/similar goods for assessment. Rule 12 contained a machinery to reject the declared value. The impugned order was passed in accordance with the statutory provisions.

7. We have carefully studied the appeal, the case records and the rival submissions. In this case the value declared by the importer in the B/E has been rejected and a higher value adopted for assessment. The enhanced value has been determined in terms of Rule 5 of CVR 2007. Prices for imports of similar goods had been referred to. We find from the impugned order that the value has been determined with reference to revised values rejecting the corresponding declared value in several Bs/E for contemporaneous imports of similar goods. The commodity involved is an item of regular import through Chennai. We find that Rule12 provides for the assessing officer to doubt the genuineness of the declared value, inter alia, when there are contemporaneous imports of identical/similar goods at significantly higher values and ask the importer to substantiate the declared value. We find that the assessing officer (AO) had no ground to doubt the veracity of the declared value as per this rule in view of similar values declared in several imports. The AO not only initiated enquiries doubting the declared value as not genuine for the reason that there were imports of such goods at higher unit prices but rejected the transaction value for the same reason. The statute does not provide for rejecting the transaction value for such reasons. As per the relevant Section 14 of the Customs Act '62 (the Act), transaction value is the consideration paid or payable for the goods imported for delivery at the time and place of importation where the importer and the supplier are not related and if related, the relationship had not influenced the transaction. Transaction value cannot be rejected for the reason that the same is lower than the range of prices at which such goods are imported contemporaneously. There is no finding that the transaction value was under declared.

7.1 We find that the Commissioner (Appeals) had observed in the impugned order that the contemporaneous imports compared had been assessed at enhanced values. ("He submitted that all the six contemporaneous Bs/E were assessed based on the enhanced value and the said enhancement was accepted by the respective importers"). It means that the values compared to raise the transaction value of the subject import were not transaction value declared in all these cases. It is likely that these values are still in dispute or accepted for payment of duty under protest. It was too early for the AO to say that the enhancement had become final. The values considered as values of contemporaneous imports are arrived at like the enhanced value in the subject case; i.e., the one being disputed by the importer. We find that in such circumstances the range of lower prices could not have been raised in the absence of genuine higher transaction values at which contemporaneous imports took place. The lower prices would appear to represent the value of contemporaneous imports and not the enhanced values. A declared value cannot be validly enhanced with reference to higher values determined in adjudication and under dispute.

7.2 There is no finding or suggestion that the price declared in the instant case is not genuine and that the importer under declared the transaction value. In such a situation the AO is not authorized to choose a higher value for assessment of the imported goods as has been done in the instant case. The portion of Section 14 of the Act relevant to decide the dispute on hand is extracted hereunder:

"Valuation of goods.- (i) For the purposes of the Customs Tariff Act, 1975 (51 of 1975), or any other law for the time being in force, the value of the imported goods and export goods shall be the transaction value of such goods, that is to say, the price actually paid or payable for the goods when sold for export to India for delivery at the time and place of importation, or as the case may be, for export from India for delivery at the time and place of exportation, where the buyer and seller of the goods are not related and price is the sole consideration for the sale subject to such other conditions as may be specified in the rules made in this behalf:

Provided that such transaction value in the case of imported goods shall include, in addition to the price as aforesaid, any amount paid or payable for costs and services, including commissions and brokerage, engineering, design work, royalties and licence fees, costs of transportation to the place of importation, insurance, loading, unloading and handling charges to the extent and in the manner specified in the rules made in this behalf:

Provided further that the rules made in this behalf may provide for,-

(i) the circumstances in which the buyer and the seller shall be deemed to be related;

(ii) the manner of determination of value in respect of goods when there is no sale, or the buyer and the seller are related, or price is not the sole consideration for the sale or in any other case;

(iii) the manner of acceptance or rejection of value declared by the importer or exporter, as the case may be, where the proper officer has reason to doubt the truth or accuracy of such value, and determination of value for the purposes of this section:

Provided also that such price shall be calculated with reference to the rate of exchange as in force on the date on which a bill of entry is presented under Section 46, or a shipping bill of export, as the case may be, is presented under Section 50.

There is no finding that the declared value is not the transaction value envisaged in this Section.

Rule 12 of CVR reads as follows:

12. Rejection of declared value. - (1) When the proper officer has reason to doubt the truth or accuracy of the value declared in relation to any imported goods, he may ask the importer of such goods to furnish further information including documents or other evidence and if, after receiving such further information, or in the absence of a response of such importer, the proper officer still has reasonable doubt about the truth or accuracy of the value so declared, it shall be deemed that the transaction value of such imported goods cannot be determined under the provisions of sub-rule (1) of Rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer in writing the grounds for doubting the truth or accuracy of the value declared in relation to goods imported by such importer and provide a reasonable opportunity of being heard, before taking a final decision under sub-rule (1).

Explanation.- (1) For the removal of doubts, it is hereby declared that:-

(i) This rule by itself does not provide a method for determination of value, it provides a mechanism and procedure for rejection of declared value in cases where there is reasonable doubt that the declared value does not represent the transaction value; where the declared value is rejected, the value shall be determined by proceeding sequentially in accordance with Rules 4 to 9.

(ii) The declared value shall be accepted where the proper officer is satisfied about the truth and accuracy of the declared value after the said enquiry in consultation with the importers.

(iii) The proper officer shall have the powers to raise doubts on the truth or accuracy of the declared value based on certain reasons which may include -

(a) the significantly higher value at which identical or similar goods imported at or about the same time in comparable quantities in a comparable commercial transaction were assessed;

(b) the sale involves an abnormal discount or abnormal reduction from the ordinary competitive price;

(c) the sale involves special discounts limited to exclusive agents;

(d) the misdeclaration of goods in parameters such as description, quality, quantity, country of origin, year of manufacture or production;

(e) the non-declaration of parameters such as brand, grade specifications that have relevance to value;

(f) the fraudulent or manipulated documents.

These provisions do not empower the AO to reject the transaction value without establishing that the transaction value was not genuine. In the case law Rashesh & Co. v. CC, Mumbai - 2008 (227) E.L.T. (573) (Tri.-Mum) (supra) cited the Tribunal observed as under

"We find merit in the submission of the applicants that the transaction price can be rejected only if the exceptional circumstances stipulated in Rule 4(2) of the Valuation Rules are found to be attracted, as held by the Apex Court in Eicher Tractors Ltd. v. CC - 2000 (122) E.L.T. 321 (S.C.). In the present case, the transaction value has been rejected on the ground that the sale was not in the ordinary course of trade under fully competitive conditions and this finding has been arrived at on the ground that other importers were in porting the same goods from the same country at around the same point of time at higher prices. This, however, is not legally permissible, as held by the Tribunal in the case of Mark Auto Industries Ltd. v. CC, New Delhi - 2003 (162) E.L.T. 261 andDevika Trading Pvt. Ltd. v. CC, Mumbai - 2004 (167) E.L.T. 75. Since the only basis for rejecting the transaction value is the noticing of contemporaneous imports at higher prices, the transaction value was required to be accepted, and we, therefore, set aside the impugned order of rejection of transaction value and loading of value, and allow the appeal."

8. We find that the concept of transaction value did not undergo any essential change by enactment of the new Section 14 of the Act and CVR on 10-10-2007. Earlier, transaction value within a reasonable range on either side of the contemporaneous price in the international trade was acceptable as assessable value. Then also no price arrived at by negotiations in the course of trade on commercial basis could be rejected as transaction value. This position continues even after 10-10-07. The shift from a deemed normal price in the international trade for valuation of imported goods in the Section 14 to the transaction value has not resulted in arty change in practice. Therefore the ratio of the case law in 2008 (227) E.L.T. (573) (Tri.-Mum.) is still valid and relevant. The circumstances statutorily particularized in the erstwhile valuation Rule 4(2) of CVR 1988 to reject the declared value still exist in the CVR.

8.1 We find that in CC, Mumbai v. J.D. Orgochem Ltd., reported in 2008 (226) E.L.T. 9 (S.C.), the Apex Court relied on its decision in Eicher Tractors Ltd. v. CC, Mumbai [2000 (122) E.L.T. 321 (S.C.)] which is extracted hereunder.

"14. It is only when the transaction value under Rule 4 is rejected, then under Rule 3(ii) the value shall be determined by proceeding sequentially through Rules 5 to 8 of the Rules. Conversely if the transaction value can be determined under Rule 4(1) and does not fall under any of the exceptions in Rule 4(2), there is no question of determining the value under the subsequent Rules."

It was observed:-

"22. In the case before us, it is not alleged that the appellant has mis-declared the price actually paid. Nor was there a mis-description of the goods imported as was the case in Padia Sales Corporation. It is also not the respondent's case that the particular import fell within any of the situations enumerated in Rule 4(2). No reason has been given by the Assistant Collector for rejecting the transaction value under Rule 4(1) except the price list of vendor."

The following finding of the Apex Court in CC, Calcutta v. South India Television Pvt. Ltd. [2007 (214) E.L.T. 3 (S.C.)] endorsed the same views.

"Therefore, the transaction value under Rule 4 must be the price paid or payable on such goods at the time and place of importation in the course of international trade. Section 14 is the deeming provision. It talks of deemed value. The value is deemed to be the price at which such goods are ordinarily sold or offered for sale, for delivery at the time and place of importation in the course of international trade where the seller and the buyer have no interest in the business of each other and the price is the sole consideration for the sale or for offer for sale. Therefore, what has to be seen by the Department is the value or cost of the imported goods at the time of importation, i.e., at the time when the goods reaches the customs barrier. Therefore, the invoice price is not sacrosanct. However, before rejecting the invoice price the Department has to give cogent reasons for such rejection. This is because the invoice price forms the basis of the transaction value. Therefore, before rejecting the transaction value as incorrect or unacceptable, the Department has to find out whether there are any imports of identical goods or similar goods at a higher price at around the same time. Unless the evidence is gathered in that regard, the question of importing Section 14(1A) does not arise. In the absence of such evidence, invoice price has to be accepted as the transaction value. Invoice is the evidence of value. Casting suspicion on invoice produced by the importer is not sufficient to reject it as evidence of value of imported goods. Under-valuation has to be proved. If the charge of under-valuation cannot be supported either by evidence or information about comparable imports, the benefit of doubt must go to the importer. If the Department wants to allege under-valuation, it must make detailed inquiries, collect material and also adequate evidence."

The above judgment affirmed the reading of the Tribunal in Rashesh & Co. v. CC, Mumbai (supra). It was also observed that the evidence of contemporaneous imports from the same supplier produced by the importer had to be followed in the absence of contemporaneous evidence to reject the transaction value with the revenue. The onus to prove that the transaction value was not genuine was on the revenue.

8.2 The transaction value declared in the instant case has been rejected without the sanction of law in view of the above provisions. We therefore order that the enhancement of value in the instant case was not legal and set aside the impugned order. The appeal is allowed.

(Operative part of the Order pronounced in Open Court on 18-8-2008)


