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Here are synopses of the three uploaded documents:

1. Transaction Net Margin Method — Bridging Theory and Practice in Transfer
Pricing:

o

This document provides an in-depth analysis of transfer pricing, focusing on
the Transactional Net Margin Method (TNMM).

It explains various methods to determine arm’s length pricing, including
Comparable Uncontrolled Price (CUP), Resale Price Method (RPM), Cost
Plus Method (CPM), Profit Split Method (PSM), and TNMM.

It highlights challenges in applying TNMM, including profit shifting, base
erosion, and tax avoidance strategies by multinational enterprises
(MNEs).

A key case study covered is Kellogg India, where the TNMM approach was
used to justify the legitimacy of payments to its parent company.

The document discusses India's transfer pricing regulations, emphasizing
the need for stronger anti-avoidance rules to prevent MNEs from minimizing
taxable income in high-tax jurisdictions like India.

2. ICAl General Documents:

This document primarily contains organizational details of ICAI (Institute of
Chartered Accountants of India) for the year 2024-2025.

It includes a list of ICAI leadership, such as the President, Vice-President,
Secretary, and Committee Heads.

It details the various standing and non-standing committees, their
chairpersons, and responsibilities.

Additionally, it provides a brief history and role of ICAI in regulating the
Chartered Accountancy profession in India.

It outlines ICAI's role in audit and assurance standards, taxation policies,
ethics, and professional development.
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3. 100 Questions on Direct Taxes:

o This document is a question-answer guide covering fundamental
concepts of direct taxation.

o Itincludes definitions and explanations of Income Tax, Direct vs. Indirect
Taxes, TDS, Advance Tax, PAN, Tax Audit, and Transfer Pricing.

o Covers key tax provisions such as Section 80C (Deductions for
Investments), Section 44AD/44ADA (Presumptive Taxation), MAT
(Minimum Alternate Tax), and Capital Gains Tax.

o Explains various income tax return forms (ITR), assessment processes,
and dispute resolution mechanisms.

o Provides details on corporate tax rates, GST implications, and tax
planning strategies.

Would you like a detailed explanation of any specific section from these documents?

1 only

Synopsis of "Transaction Net Margin Method — Bridging Theory and
Practice in Transfer Pricing”

Introduction

« With the growth of global trade and cross-border investments, transfer pricing
has become crucial for multinational enterprises (MNEs) operating in multiple tax
jurisdictions.

o Transfer pricing helps in the allocation of profits across different countries while
ensuring tax compliance and preventing tax evasion and double taxation.

Transfer Pricing & the Arm’s Length Principle

o The Arm’s Length Principle (ALP), as per OECD guidelines (Article 9 of the
OECD Model Tax Convention), ensures that transactions between related parties
should be priced as if they were between unrelated parties.

 MNEs may exploit transfer pricing by shifting profits from high-tax jurisdictions
(like India) to low-tax jurisdictions (tax havens).

Methods for Determining Arm’s Length Price

The OECD recognizes the following transfer pricing methods:
1. Comparable Uncontrolled Price (CUP) Method

o Compares related-party transactions with similar third-party transactions.
o Suitable when identical or similar products/services exist.
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2. Resale Price Method (RPM)

o Works by subtracting a market-appropriate gross margin from the final
selling price to determine the transfer price.
o Best for distribution businesses.
3. Cost Plus Method (CPM)

o Determines transfer price by adding a profit margin to the production cost.
o Used for manufacturing or service transactions.
4. Profit Split Method (PSM)

o Divides total profits based on each entity's contribution to the transaction.
o Useful for complex, integrated businesses.
5. Transactional Net Margin Method (TNMM)

o Compares net profit margins of controlled transactions with those of
independent companies.
o Preferred when gross profit data is unreliable but net profit information is
available.
6. Other Methods

Includes alternative approaches that use market data to determine arm’s
length pricing.

Strengths and Weaknesses of TNMM

o Strengths:
o Simple to apply when comparative gross profit data is unavailable.
o Can be used even when product comparability is low.
o Weaknesses:
o Can be manipulated by MNEs to reduce taxable profits in high-tax countries.
o Profit shifting risks, where MNEs benchmark lower net margins to reduce
tax liabilities.

Case Study: Kellogg India

 Issue: Kellogg India was accused of artificially reducing taxable profits by paying
high royalties and service fees to its US-based parent company.
e Verdict: The court upheld Kellogg India’s use of TNMM and ruled that the pricing
was in line with the arm’s length principle.
o Key Takeaways:
o Courts recognize TNMM as a valid method but highlight the risk of profit
shifting strategies.
o Strengthened regulations are needed to prevent MNEs from misusing
TNMM.

Transfer Pricing in India & Challenges
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o MNEs often manipulate TNMM to move profits to tax havens.

« Intellectual property (IP) structuring is a common tactic, where MNEs charge
excessive royalties to Indian subsidiaries to reduce Indian taxable income.

» Base Erosion and Profit Shifting (BEPS) remains a major concern, impacting
India's tax revenue.

Recommendations for Improved Transfer Pricing Regulations

e Country-by-Country (CbC) Reporting: Requires MNEs to disclose global profit
allocation.

« Stronger benchmarking standards: Prevents MNEs from selecting low-margin
comparables to justify low Indian profits.

e Advance Pricing Agreements (APA): Helps pre-define acceptable transfer
pricing rules between companies and tax authorities.

o Stricter Anti-Avoidance Laws: Helps curb profit shifting practices.

Conclusion

e TNMM is widely used in transfer pricing but can be misused by MNEs for tax
avoidance.

o Strengthening regulatory frameworks and enhancing transparency can prevent
tax base erosion and protect India’s revenue interests.

Would you like a more detailed explanation of any specific section?
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Synopsis of "Bhatia Propcon: A Jurisprudential Failure?"

Overview

This article critiques the Delhi High Court’s decision in the case of Bhatia Propcon
Pvt. Ltd. vs. DCIT (W.P.(C) 17527/2022, dated 14.01.2025). The primary issue revolves
around a Section 148 notice for income escaping assessment, where the wrong
section of the Income-tax Act was invoked but was still upheld by the court.

Case Facts

e Bhatia Propcon Pvt. Ltd. sold a property at a price below the circle rate
(government-mandated minimum price).
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o The Assessing Officer (AO) issued a notice under Section 148A, alleging that
Section 50C (which applies to capital assets) was violated.

o The taxpayer argued that Section 50C did not apply because the property was
held as stock-in-trade, making Section 43CA (applicable to business assets) more
relevant.

o Despite the wrong section being applied, the Delhi High Court upheld the notice,
reasoning that the substance of the case (income escaping assessment)
remained valid.

Author’s Criticism

The article strongly criticizes the court’s decision on several grounds:
1. Violation of Natural Justice

o Section 148 is a jurisdictional notice, and applying the wrong section
invalidates the entire proceedings.
o The assessee was defending against Section 50C, only to later be told that
Section 43CA also covers the case—a procedural unfairness.
2. Misinterpretation of the Law

o Section 50C applies to capital assets, whereas Section 43CA applies to
business assets.
o The AO incorrectly insisted on applying Section 50C, which shows a
wrong assumption of jurisdiction.
3. Judicial Overreach in "Matching Provisions"

o The court wrongly equated Section 50C with Section 43CA, treating them
as interchangeable.
o The author argues that "matching the color of two provisions" is judicial
adventurism, violating settled legal principles.
4. Dangerous Precedent for Future Cases

o If allowed, AOs may freely invoke incorrect sections, assuming courts will
later validate their decisions based on other "similar" sections.
o This erodes taxpayer rights and increases arbitrary assessments.

Conclusion

The article concludes that the Delhi High Court’s decision is flawed, as it undermines
legal certainty and procedural fairness. The author urges a legal challenge to this
ruling to protect taxpayer rights.

Would you like any further details or clarifications?
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Synopsis of "ALLIED LAWS"

Topic: Evolution of Bail Jurisprudence under the Prevention of Money Laundering
Act, 2002 (PMLA)

Authors: Aditya Ajgaonkar & Rupal Shrimal, Advocates

Key Points:

1. Introduction to Bail Under PMLA

 PMLA is known for stringent bail conditions, making it difficult for accused
individuals to secure release.

o Bail under Section 45 of PMLA includes "twin conditions", making it
exceptionally difficult to obtain.

e The principle “Bail is the rule, Jail is the exception” is challenged under PMLA
due to strict statutory restrictions.

2. Definition of Bail under BNSS, 2023

o Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSS) defines bail as the release of
an accused under certain conditions.

o Bail is a constitutional right under Article 21, but PMLA places additional
burdens on the accused.

3. Stringent Conditions for Bail Under PMLA

o Twin Conditions of Section 45 (1)(ii):
1. Court must be satisfied that the accused is not guilty of money laundering.
2. The accused will not commit any further offense while on bail.
e Proving innocence at the bail stage is difficult, as the primary evidence available
is the Enforcement Complaint Information Report (ECIR) from the Enforcement
Directorate (ED).

4. Legal Challenges & Supreme Court Judgments

¢ Nikesh Tarachand Shah v. UOI (2018)
Supreme Court struck down the twin conditions, calling them arbitrary
and unconstitutional (violating Articles 14 & 21).
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« Vijay Madanlal Choudhary v. UOI (2022)
o Revived the twin conditions, stating that the 2018 amendment corrected

the legal defects.
o Justified the restrictions as necessary to combat economic offenses with

transnational implications.

5. Exceptions to Twin Conditions for Bail

o Section 45(1) proviso allows bail for:

1. Minors (below 16 years)

2. Women

3. Sick or infirm individuals

4. Cases where the alleged laundering amount is less than ¥1 crore
¢ Recent Judgments:

o Amar Sadhuram Mulchandani v. ED (2024): Bail granted on medical

grounds.
o Kalvakuntla Kavitha v. ED (2024): Bail granted as "women are entitled to
special treatment” under PMLA.

6. Long Periods of Incarceration Without Trial

e Many accused under PMLA languish in jail for long periods before trial even
begins.
e Supreme Court Observations:
o Manish Sisodia v. ED (2024):
» Long incarceration violates Article 21 (right to speedy trial).
= Courts should not withhold bail as a form of punishment.
o V. Senthil Balaji v. ED (2024):
Bail should be granted in cases of unreasonably long pre-trial
detention.

7. Recent Developments in Bail Jurisprudence

Vinod Chaturvedi v. ED (2024)
o Bail granted based on Section 479 of BNSS, 2023, allowing release after
one-third of sentence served.
o BNSS applies to under-trial prisoners, improving bail prospects under
PMLA.

8. Conclusion

o PMLA remains a strict law, but bail jurisprudence is evolving.
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e Courts are shifting towards balancing individual liberty (Article 21) with the
state’s interest in tackling money laundering.

e The “process as punishment” approach is being challenged, allowing more
flexibility in granting bail under specific conditions.

Would you like a more detailed breakdown of any section?
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Synopsis of "With Due Respect — No Contempt: Depth Analysis of the
Supreme Court Judgement of Rajeev Bansal"

Authors: Tushar Hemani, Sr. Advocate & Siddharth Hemani, Advocate

Key Contents of the Analysis

1. Background of the Case

o The Supreme Court decision in Rajeev Bansal’s case is a landmark judgment
concerning interpretation and application of tax laws.

o The case primarily revolves around jurisdictional errors, procedural fairness,
and adherence to principles of natural justice in taxation matters.

e The ruling has wider implications on tax assessments, reopening of cases
(Section 148), and the interpretation of substantive provisions of tax law.

2. Supreme Court’s Key Observations

e Procedural irregularities vs. jurisdictional errors: The Court differentiated
between minor procedural lapses and errors that vitiate proceedings entirely.

o Substance over form: It was emphasized that courts should not merely validate
tax notices based on technicalities but should ensure substantive compliance
with the law.

o Natural Justice: The ruling reiterated that taxpayers should be given a fair
chance to respond to assessments and reopening of cases.

* Precedential Impact: The judgment refers to earlier landmark rulings on
jurisdiction, reassessment, and fair hearings in tax matters.
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Counterarguments & Criticism of the Judgment

1. Overreach in Upholding Procedurally Flawed Notices

o Criticism: Some legal experts argue that the judgment dilutes taxpayer
protections by allowing tax authorities to rectify flawed proceedings
retrospectively.

o Counterargument: The Court justified its stance by emphasizing that as long as
the intent of the notice is clear, minor errors should not invalidate the entire
proceeding.

2. Risk of Arbitrary Tax Administration

o Criticism: By prioritizing substance over procedural requirements, the judgment
could set a dangerous precedent, enabling tax authorities to issue defective
notices with impunity.

o Counterargument: The Court maintained that not all procedural lapses are fatal,
provided the taxpayer had a reasonable opportunity to present their case.

3. Judicial Inconsistency in Interpretation

e Criticism: The judgment seems inconsistent with prior rulings, where courts
struck down tax reassessment notices for procedural non-compliance.

o Counterargument: The Court distinguished past cases by emphasizing that in
Rajeev Bansal’s case, the procedural lapses did not cause prejudice to the
taxpayer.

4. Erosion of Taxpayer Rights

o Criticism: The decision could reduce taxpayer confidence, as it appears to favor
tax authorities over procedural safeguards meant to protect individuals and
businesses.

o Counterargument: The ruling balances compliance with fairness, ensuring tax
assessments are not dismissed solely on technical grounds.

Conclusion

o The Rajeev Bansal judgment is a pivotal ruling with long-term implications for tax
reassessment, procedural fairness, and jurisdictional authority.

o While it reinforces the importance of substantive compliance, critics fear it
weakens procedural safeguards and could lead to administrative overreach.

e The judgment may influence future tax litigation, prompting either legislative
clarifications or a reconsideration by a larger Supreme Court bench.

Would you like a deeper analysis of any particular aspect?
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what do the authors feel about the judgement/

Authors’ Perspective on the Supreme Court Judgment in Rajeev Bansal’s
Case

The authors, Tushar Hemani (Sr. Advocate) and Siddharth Hemani (Advocate),
provide a critical yet respectful analysis of the Supreme Court's ruling in the Rajeev
Bansal case. Their views can be summarized as follows:

1. Concerns Over Judicial Overreach

o The authors express discomfort with the Court’s validation of tax notices despite
procedural flaws.

e They argue that allowing tax authorities to correct flawed reassessment
notices retroactively could set a dangerous precedent, weakening taxpayer
rights.

2. Violation of Natural Justice

* They emphasize that the ruling dilutes procedural safeguards, which are
essential in maintaining fairness in taxation.

e According to them, the taxpayer’s right to a fair hearing is compromised when
flawed proceedings are upheld in the name of “substance over form.”

3. Inconsistency with Established Legal Principles

e The judgment deviates from earlier Supreme Court rulings, where similar
procedural errors led to quashing of tax reassessment notices.

o The authors feel that this inconsistency could create confusion in future tax
litigation.

4. Concern Over Unchecked Power of Tax Authorities

e By prioritizing substance over procedural requirements, the judgment could
embolden tax officers to issue defective notices without fear of legal
repercussions.

o The authors fear that taxpayers may now bear a higher burden in contesting
arbitrary reassessments.

5. Call for a Re-evaluation of the Judgment

¢ The authors suggest that this decision needs a re-examination by a larger
Supreme Court bench to ensure that taxpayer protections are not undermined.

o They propose that a clearer legislative framework is needed to prevent misuse
of reassessment powers.

Final Takeaway
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The authors respectfully disagree with the Supreme Court's approach in the Rajeev

Bansal case. While they acknowledge the Court’s attempt to balance tax enforcement

with procedural fairness, they believe the ruling tilts too far in favor of tax
authorities, risking erosion of taxpayer protections.

Would you like a deeper dive into any specific argument made by the authors?
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Legal Interpretation of "Compensation Under RFCTLRR Act, Book Profit
U/S 115JB and ITR-6"

Author: CA Anilkumar Shah

This document analyzes the tax implications of compensation received under the Right
to Fair Compensation and Transparency in Land Acquisition, Rehabilitation, and
Resettlement (RFCTLRR) Act, 2013 and its treatment under Section 115JB of the
Income Tax Act, 1961 (Minimum Alternate Tax - MAT).

Key Legal Interpretations

1. Tax Exemption for Compensation Under RFCTLRR Act

o Section 96 of RFCTLRR Act provides that no income tax or stamp duty shall be

levied on any compensation received under this Act (except under Section 46).
o Scope of Exemption:
o No distinction between agricultural and non-agricultural land.
o Applies to all taxpayers, including companies, individuals, and HUFs.
» Legal Principle: Since RFCTLRR is a special law, it overrides general tax
provisions.

2. Conflict with Income Tax Act (Section 10(37))

o Section 10(37) of the Income Tax Act grants exemption only to individuals and
HUFs for compensation from the compulsory acquisition of agricultural land.
e Issue:
This creates a contradiction where RFCTLRR exempts all compensation,
but the IT Act restricts exemption to specific taxpayers.
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¢ Resolution via Circular No. 36/2016 (CBDT):
o Clarifies that compensation received under RFCTLRR is tax-exempt, even
for non-agricultural landowners.
o The absence of a direct provision in the IT Act does not make it taxable.

3. Applicability Under Section 115JB (Book Profit for MAT Calculation)

e Issue:
o Compensation is credited to the Profit & Loss account, which increases
book profits under MAT provisions.
o Can it be deducted while computing book profit u/s 115JB?
¢ Legal Position:
o Section 115JB Explanation 1(ii) allows exclusion of income exempt under
Section 10 (except Section 10(38)).
o Since CBDT Circular No. 36/2016 treats RFCTLRR compensation as
exempt, it should be excluded from book profits for MAT.

4. Judicial Precedents Supporting Exclusion from MAT

e Apollo Tyres Ltd. v. CIT (SC, 2002): AO cannot alter the company’s profit and loss
account except as per 115JB adjustments.

o Sri Hariram Hotels Pvt. Ltd. (Karnataka HC, 2016): Capital gains directly credited
to capital reserves are not part of book profits.

o JSW Steel Ltd. (ITAT Mumbai, 2020): Capital receipts not forming part of income
u/s 2(24) cannot be taxed under MAT.

e V.S. Promoters and Builders Pvt. Ltd. (ITAT Lucknow, 2020): Compensation
under RFCTLRR is exempt from normal and MAT taxation.

5. Practical Issues in ITR Filing

e Problem:
o ITR forms do not specifically recognize RFCTLRR exemptions.
o The only adjustment allowed in ITR-6 (for companies) is for Section 10
(except 10(38)).
e Solution:
o Declare the compensation under Section 10 exemption category in ITR.
o Use CBDT Circular 36/2016 as legal backing in case of scrutiny.

Final Conclusion & Legal Standpoint

1. Compensation received under RFCTLRR is fully exempt from income tax due
to Section 96 and CBDT Circular No. 36/2016.

2. Even though Section 10(37) applies only to individuals/HUFs, Circular 36
extends exemption to all taxpayers, including companies.

3. For MAT (Section 115JB), compensation should be excluded from book profits
as it qualifies under exempt income adjustments.
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4. ITR-6 does not explicitly allow this deduction, but companies can still claim it
using legal precedents and CBDT clarifications.

Would you like any further clarifications on a specific section?
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PDF
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Snapshot of "Analysis of Provisions of Sections 50C & 50CA Under
Income Tax Act, 1961"

Author: FCS Deepak P. Singh

Key Takeaways from the Document

1. Overview of Section 50C (Capital Gains on Transfer of Inmovable Property)

« Applicability: Section 50C applies when land or building (capital assets) is sold
for a consideration less than the Stamp Duty Value (SDV).
o Deemed Full Value of Consideration: If SDV exceeds the sale consideration,
SDV is treated as the actual sale value for capital gains computation.
» Relief Provided by Finance Acts:
o 2018 Amendment: Allowed a 5% tolerance limit (if SDV < 105% of sale
consideration, actual consideration is accepted).

o 2020 Amendment: Increased this threshold to 10% from AY 2021-22
onwards.

2. Legal Safeguards & Disputes Resolution Under Section 50C

o Date of Agreement vs. Date of Registration:
If payment is made before registration (via banking modes), the SDV as on
the agreement date is considered.
* Right to Challenge SDV:
o If the taxpayer disputes SDV, the Assessing Officer (AO) must refer the
case to the Departmental Valuation Officer (DVO).
o |f DVO’s valuation < SDV, DVO'’s valuation is considered.
o |f DVO'’s valuation > SDV, SDV remains applicable.
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3. Section 50CA (Transfer of Unquoted Shares)

o Similar to Section 50C but applies to "Unquoted Shares".

¢ If shares are sold below Fair Market Value (FMV), the FMV is deemed as full
value of consideration for capital gains computation.

e Introduced in Finance Act 2017, effective from April 1, 2018.

o Exceptions Introduced (Finance Act, 2019): CBDT can prescribe cases where
Section 50CA does not apply (e.g., transactions where valuation is outside the
seller's control).

4. Interplay Between Sections 50C, 50CA & Section 56(2)(x)

o Section 56(2)(x):
Taxpayer receiving property for inadequate consideration must pay tax on
the difference as "Income from Other Sources".
¢ Risk of Double Taxation:
o Example:
= Mr. A sells land for 60 lakh, but SDV is 1 crore.
= Under Section 50C, Mr. A must pay tax on 1 crore (not 60 lakh).
» Under Section 56(2)(x), the buyer (Mr. B) also pays tax on the
difference of 40 lakh as "income".
o Legal Concern: Taxing both the seller & buyer on the same amount
contradicts the principle that "one person’s gain is another’s loss".

5. Conclusion & Legal Analysis

» Both Sections 50C & 50CA can lead to excessive tax burdens if not carefully
interpreted.

* Need for Legislative Clarity: To avoid double taxation, provisions should be
harmonized.

* Relief under Case Laws: Courts have acknowledged potential hardships and
suggested that income should be taxed only once.

Final Thoughts

o Section 50C & 50CA were introduced to prevent tax evasion in property/share
transactions but can lead to unintended consequences.

o Taxpayers should be aware of relief mechanisms, such as DVO valuation, case
law precedents, and recent legislative amendments.

o Further clarifications from CBDT are necessary to prevent double taxation
issues under Section 56(2)(x).

Would you like a deeper analysis of any specific aspect?
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Snapshot of "Article on Ex-Parte Assessment”

Key Theme:

The article explains the remedies available to a taxpayer aggrieved by an ex-parte
assessment finalized by the Assessing Officer (AO) under Section 144 of the Income
Tax Act, 1961. It highlights legal recourse, judicial precedents, and the importance of
natural justice principles in tax proceedings.

1. Understanding Ex-Parte Assessment (Section 144)

e When is Section 144 invoked?

o If the taxpayer fails to respond to notices issued by the AO.
o If the taxpayer does not provide requisite details within the stipulated time.
o If the AO believes the taxpayer’s non-cooperation affects assessment
proceedings.
e Common Reasons for Non-Compliance:

o Taxpayer did not receive the notice due to a change of address.
o Unforeseen circumstances preventing timely response.
o Legal Principle: If a taxpayer has a genuine reason for non-compliance, they
can challenge the ex-parte assessment.

2. Remedies Available to the Taxpayer

o First Appeal:

File an appeal before CIT(A) using Form 35 within 30 days of receiving the
assessment order.
e Second Appeal:

If CIT(A) rules against the taxpayer, appeal before ITAT using Form 36 within
60 days.

3. Judicial Precedents Supporting Taxpayers

o Mumbai ITAT: Set aside an ex-parte order due to denial of a fair hearing.
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o Kolkata ITAT: Quashed an ex-parte order where the assessee was not served
notice before assessment.

e Pune ITAT (Pravin Pandurang Patil case): Held that dissatisfaction with the
taxpayer’s replies does not justify invoking Section 144.

o Jaipur ITAT: Stressed that effective opportunity of hearing must be given before
finalizing ex-parte assessments.

e Mumbai ITAT (Pravin Balubhai Zala case): Declared an ex-parte assessment
void if statutory notice under Section 143(2) was not issued.

4. Role of Natural Justice in Tax Proceedings

¢ Violations of Natural Justice:

Non-service of notice.
Denial of cross-examination.
Failure to provide adequate time for reply or adjournment.
Issuing additional tax demand without revised notice.
o Non-consideration of written submissions or documents relied upon.
o Constitutional Protection:

(o]

(o]

[e]

[e]

Article 14 (Equality before Law): Any tax order that violates principles of
natural justice is considered arbitrary and discriminatory, making it null
and void.

5. Conclusion & Legal Position

o Courts emphasize that taxpayers must be given a fair chance to present their
case.

o Ex-parte orders passed without following due process can be set aside.

« Faith in the tax system depends on transparent and just decision-making.

Would you like a detailed analysis of any particular section?
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Snapshot of "Defending Economic Liberty: India's Resistance to
Draconian Taxation Measures"
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Key Theme:

The article critiques the idea of implementing an Inheritance Tax in India, highlighting its
historical failures, economic inefficiencies, and potential harm to wealth creation. It
argues that high taxation stifles entrepreneurship, and a free-market approach is
essential for India's economic growth.

1. Historical Perspective on Inheritance Tax in India

o The Estate Duty Act, 1953 (India’s first Inheritance Tax law) was introduced under
Jawaharlal Nehru’s government.
e Post-1970s: The tax rate rose to 85% during the Emergency for properties
exceeding 20 lakhs.
* 1985 Abolition: Rajiv Gandhi’s government scrapped the law as it:
o Generated low revenue (%20 crores only).
o Led to excessive litigation.
o Harmed wealth creation.

2. Economic & Legal Criticism of Inheritance Tax

e India’s Family Business Culture:
o Most businesses, including MSMEs, are family-run.
o An Inheritance Tax would break down generational wealth transfer and
hurt small businesses.
¢ Double Taxation Issues:
o Economic Double Taxation: The same income is taxed twice (corporate tax
+ dividend tax).
o Jurisdictional Double Taxation: Assets in multiple countries may be taxed
under different tax regimes.
e Encourages Tax Evasion:
o Wealthy individuals shift assets to tax havens.
o Burden shifts to MSMEs & middle-class taxpayers.
o High Taxation in India’s Past:
o 97% income tax rates during Emergency.
o Socialist policies already impose heavy tax burdens.

3. Political Angle & Contradictions

o Sam Pitroda (Indian Overseas Congress) recently advocated for an
Inheritance Tax, citing the USA.

+ However, the USA does not have a federal Inheritance Tax—only six states
impose it.

o BJP leaders like Arun Jaitley & Jayant Sinha have also supported it, showing
that both Congress & BJP have debated similar policies.
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* Retrospective Taxation Issues: India’s tax laws, such as the Vodafone case,
suffer from unpredictability.

4. Free-Market Capitalism as a Solution

o Laissez-Faire Economy: India should encourage entrepreneurship & wealth
creation.

¢ Milton Friedman's Negative Income Tax Model: A better alternative to
redistributive taxation.

o Bureaucratic Corruption: Government-controlled wealth distribution leads to
misuse of power rather than fair redistribution.

5. Conclusion & Call to Action

¢ India must avoid reintroducing draconian tax laws.

e Encouraging MSMEs & trade is key to economic growth.

» A shift toward capitalist policies will ensure India’s rise as an economic
superpower.

Would you like a deeper analysis of any particular section?
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Snapshot of "Benami Law - Jurisdictional Issues"

Key Theme:

The article analyzes jurisdictional complexities under the Prohibition of Benami
Property Transactions Act, 1988 (PBPT Act), particularly after the 2016 amendments.
It raises concerns about improper notifications, legal inconsistencies, and
procedural ambiguities affecting enforcement.

1. Evolution of Benami Law & Jurisdictional Gaps

» 1988 Act (Original Law):
o Intended to prohibit benami transactions and allow confiscation of benami
property.
o Lacked effective enforcement mechanisms.
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e 2016 Amendment (PBPT Act):
o Expanded the law to 72 sections across 8 chapters.

o Introduced Initiating Officers (10), Approving Authorities, Adjudicating
Authorities, and Administrators under Section 18.
o Benami Property Transactions Rules, 2016 were also notified.

2. Core Jurisdictional Issues

e Absence of Proper Notification Under Section 18(2):
o Section 18(2) requires notification specifying the functions & powers of
Benami Law authorities.
o No such notification has been issued, leading to legal uncertainty.
» Use of Wrong Sections for Notification (S. 28 & 59):
o Authorities claim jurisdiction based on Notifications S.0. 3290(E) & S.O.
1621(E) (issued under Section 28 & 59, not Section 18).
o Section 28 deals with confiscated properties, not jurisdictional allocation.
o Section 59 allows the government to issue general instructions but does
not grant jurisdictional powers.
o Using Section 28 for jurisdictional purposes is legally flawed and makes
Section 18 redundant.

3. Legal Challenges & Supreme Court Precedents

 Interpretation of Statutes:
Courts have ruled that when a specific section exists for a function
(Section 18), it must be used, not substituted with other provisions.

¢ Chief Information Commissioner v. State of Manipur (SC, 2011):
Two different provisions (Sections 18 & 19 of RTI Act) cannot be
interchanged as they serve distinct purposes.

o Nathi Devi v. Radha Devi Gupta (SC, 2004):
A law must be interpreted to give effect to each provision; no provision
should be redundant.

e CCE v. Sayed Ali (SC, 2011):
Only officers specifically assigned jurisdiction can exercise powers—
mere territorial jurisdiction does not grant automatic powers.

4. Procedural Flaws in Jurisdiction Allocation

e Finance Ministry's Notifications Are Too Broad:
No clear criteria for assigning jurisdiction based on:
» Location of the benamidar (dummy owner).
» Location of the real owner (beneficial owner).
» Location of the benami property.

19/44



e CBDT’s Attempt to Fix the Issue (2017 SOP):
o Suggested a "first come, first serve" approach, where jurisdiction goes to
the first officer issuing a notice.
o This approach creates chaos and lacks legal backing.

5. Recommendations & Conclusion

o Authorities must issue a proper notification under Section 18(2) to legally
assign jurisdiction.

o Jurisdiction should be based on a structured framework, not arbitrary
notifications under incorrect sections.

o Past mistakes (such as retrospective amendments in Customs Law) should
be avoided to prevent unnecessary litigation.

Final Takeaway:

The Benami Law’s enforcement suffers from major jurisdictional defects, primarily
due to misuse of notifications under incorrect legal provisions. The lack of a proper
framework under Section 18(2) risks making many ongoing cases legally
unsustainable.

Would you like a deeper analysis of any particular issue?
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Snapshot of CAG Report Summary on Income Tax Search and Seizure
Assessments (Report No. 14 of 2020)

Key Theme:

The Comptroller and Auditor General of India (CAG) conducted a performance audit
on search and seizure assessments in the Income Tax Department (ITD) to evaluate
compliance with tax laws, effectiveness of tax enforcement, and systemic deficiencies.
The audit covered search assessments from FY 2014-15 to 2017-18.

1. Key Findings of the CAG Report
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A. Ineffective Centralization of Search Cases

e The ITD failed to centralize all search-related cases, leading to gaps in
assessment.

e As aresult, important issues flagged in Appraisal Reports remained
unaddressed.

B. High Failure Rate in Tax Appeals

e 76.5% of additions made in search assessments were overturned at the
appellate level (CIT(A)/ITAT).
* In some cases, the entire addition was deleted due to lack of legal basis.

C. Arbitrary & Inconsistent Tax Additions

* No uniform approach in assessing bogus purchases, accommodation entries, or
revised income.
e Additions were made randomly, ranging from 5% to 50% of income, without

justification.

D. Delayed Processing of Seized Material

Appraisal Reports were delayed between 1 to 14 months, reducing time
available for proper assessments.

E. Poor Verification & Coordination with Other Agencies

* No verification of sources of undisclosed income flagged in Appraisal Reports.

o Lack of coordination between tax authorities & other government agencies
(REIC, CBEC, etc.).

F. Non-Compliance with CBDT Instructions

Assessing Officers (AOs) ignored CBDT’s instructions/orders, leading to:
o Non-collection of taxes before allowing appeals.
o Not referring cases to the Transfer Pricing Officer (TPO) when required.
o Dropping penalty proceedings without approval.

2. Recommendations by CAG

A. Structural Reforms in Search & Seizure Operations

o Set a time limit for issuing notices under Section 153A/153C.
» Introduce specific provisions preventing the set-off of previous year losses
against undisclosed income.

B. Improve Tax Assessment Quality

+ Ensure consistency in assessments to avoid arbitrary tax additions.
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* Implement a tracking system to monitor tax compliance of new assessees added
due to search operations.

C. Strengthen Coordination Between Tax Authorities & Other Agencies

¢ Mandate real-time sharing of information between ITD, CBEC, and REIC.
» Improve record-keeping and data tracking for better enforcement.

D. Fix Accountability for Tax Officers

» Hold officers accountable for failing to prepare Action Notes & Narrative Reports
post-search.

o CBDT should investigate errors & take action against officers responsible for
poor assessments.

3. Conclusion & Takeaway

o The CAG report exposes serious inefficiencies in search & seizure
assessments.

» Poor case handling, arbitrary tax additions, and lack of coordination weaken
the effectiveness of ITD’s tax enforcement.

+ Reforms in assessment procedures, improved training, and stricter
compliance measures are essential to reduce tax disputes & enhance revenue
collection.

Would you like a deeper analysis of any particular section?
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Snapshot of "Survey Article — Admission and Retraction of Statements in
Search & Survey Cases"

Author: Narayan Jain, LL.M., Advocate

Key Theme:

The article examines the legal validity of statements recorded under Section 132(4)
of the Income Tax Act during search and survey operations and the conditions under
which such statements can be admitted, retracted, or used as evidence in tax
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proceedings. It provides insights into judicial precedents, procedural safeguards, and
key considerations for taxpayers facing scrutiny.

1. Search Authorization & Validity

o Search and seizure operations must be legally justified, and tax officers must
have credible information before issuing search warrants.

o Courts have ruled that blanket search warrants without specific reasons violate
fundamental rights.

Key Cases:

e H.L. Sibal v. CIT (1975) — Search warrants must be issued based on objective
evidence, not speculation.

e Dr. Nand Lal Tahiliani v. CIT (1988) — The existence of undisclosed income must
be established before invoking search powers.

2. Statements Recorded Under Section 132(4) & Presumptions Under
Section 292C

o Statements given during searches are admissible as evidence under Section
132(4).

¢ Presumption under Section 292C: Documents or valuables found during searches
belong to the taxpayer unless proven otherwise.

e Courts have ruled that mere presumption is not enough; evidence must be
corroborated.

3. Retraction of Statements — When is it Valid?

* Retraction is valid if made promptly and supported by evidence.
o Statements recorded under coercion, undue pressure, or mistaken facts can be
retracted.

o Courts have ruled that delayed retractions without evidence are not valid.
Cases Where Retraction Was Accepted:

e Pullangode Rubber Produce Co. Ltd. v. State of Kerala (1973) — Retraction was
allowed as statements are not conclusive proof.

e Lavanya Land Pvt. Ltd. (2017, Bombay HC) — Statement retracted after two

months, held valid as there was no corroborating evidence of undisclosed
income.

Cases Where Retraction Was Rejected:

e Priyanka Chopra v. DCIT (2018, ITAT Mumbai) — Retraction not accepted as it was
not made by the assessee but by her mother.
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e Bannalal Jat Constructions (2019, Supreme Court) — Retraction rejected as it was
unsupported by independent evidence.

4. Legal Principles Governing Retraction

o Timely retraction strengthens credibility.

o Burden of proof lies on the taxpayer to prove that the statement was made under
duress or mistaken facts.

o Courts prefer evidence-based retractions over simple denials.

5. Conclusion & Taxpayer Safeguards

* Do not give statements under pressure; request time to consult legal advisors.

* Retraction should be immediate and supported by documentary evidence.

o Statements made voluntarily are binding unless retracted with proof of coercion
or mistake.

Would you like a detailed explanation of any specific section?
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Crux of "International Taxation — Analysis of Basic Concepts and Case
Laws with Comments™

This document provides an in-depth examination of international taxation principles,
covering residence-based taxation, double taxation avoidance agreements (DTAAs),
and transfer pricing regulations. It also includes a discussion on important case laws
and statutory provisions under the Income Tax Act, 1961.

Key Takeaways

1. Residence Rule in International Taxation

e Section 6 of the Income Tax Act, 1961 determines residential status based on
days of stay in India.
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« Amendments (Finance Act, 2020):

o Indian citizens earning ¥15 lakh+ (other than foreign sources) and spending
120+ days but less than 182 days in India are considered "Not Ordinarily
Resident"” (NOR).

o Citizens who are stateless for tax purposes are deemed Indian residents
to prevent tax evasion.

2. Double Taxation Avoidance Agreements (DTAAS)

» Objective: Avoid taxation on the same income in two jurisdictions.
¢ India follows a "relief" approach:
o Bilateral Relief (Section 90): Treaties with foreign nations determine tax
liabilities.
o Unilateral Relief (Section 91): Applicable when no DTAA exists.
o Treaty Override Rule: DTAA provisions override Income Tax Act where they
benefit the taxpayer.

Case Laws on DTAA

1. UOI vs. Azadi Bachao Andolan (SC, 2003)
DTAA benefits are valid, even if the foreign country (e.g., Mauritius) does not
tax the income.

2. Formula One World Championship Ltd. (SC, 2017)
A Permanent Establishment (PE) was created in India due to control over
the racing event.

3. Samsung Heavy Industries Ltd. (SC, 2020)
A project office in India does not automatically constitute a PE unless
core business activities occur there.

3. Transfer Pricing Regulations (Section 92-92F)

o Objective: Ensure transactions between related enterprises (Associated
Enterprises, AEs) occur at Arm’s Length Price (ALP) to prevent profit shifting &
tax avoidance.

e Methods to Determine ALP (Rule 10B):

Comparable Uncontrolled Price (CUP) Method

Resale Price Method (RPM)

Cost Plus Method (CPM)

Profit Split Method (PSM)

Transactional Net Margin Method (TNMM)

(o]

[e]

(o]

o

(o]

Case Laws on Transfer Pricing

1. Morgan Stanley & Co. Inc. (SC, 2007)
No additional profit attribution if ALP is correctly determined.
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2. Airport Retail P. Ltd. (ITAT Mumbai, 2019)
RPM is the most appropriate method for resale transactions, not TNMM.
3. Firmenich Aromatics India P. Ltd. (ITAT Mumbai, 2017)
TPO cannot arbitrarily fix ad-hoc pricing—proper comparables must be
used.

4. Significant Economic Presence (SEP) & Digital Taxation

SEP Concept (Finance Act, 2018):
If a non-resident engages with Indian users digitally (without physical
presence), income is deemed to accrue in India.

Conclusion

« International taxation principles ensure fair tax distribution across nations.
o India’s DTAA framework & transfer pricing laws are evolving to address digital

economy challenges.
+ Key legal precedents help clarify complex cross-border tax disputes.

Would you like further details on any specific topic?
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Snapshot of "Why Banks Fail in India"

Author: T.S. Ramani (Lawyer & Academic, Bangalore)

Key Theme:

The article examines the causes of bank failures in India, highlighting regulatory
weaknesses, mismanagement, corruption, and structural flaws in the banking
system. It also critiques the Financial Resolution and Deposit Insurance (FRDI) Bill
and explores global best practices in banking regulations.

1. Causes of Bank Failures in India

e Poor loan underwriting & sanctioning loans without adequate security.
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 Mismanagement, regulatory failure, and political interference.
* High NPAs (Non-Performing Assets) & fraudulent lending practices.
* Inadequate risk assessment and compliance failures.

Examples of Past Bank Failures in India:

o Bank of Karad (1992 Scam) - Involved in Harshad Mehta fraud using fake
bank receipts.

o Madhavpura Mercantile Cooperative Bank (2001) — Overexposed to Ketan
Parekh’s fraudulent stock trading.

¢ Global Trust Bank (2004) — Excessive lending to speculative stock market
investors.

¢ Punjab & Maharashtra Cooperative Bank (2019) — Undisclosed bad loans to
HDIL group.

2. Role of Regulators & Structural Weaknesses

* RBI has limited control over cooperative banks, leading to high failure rates in
the sector.

» Lack of accountability for bank officials involved in fraudulent lending.

» Credit rating agencies fail to detect financial distress early (e.g., IL&FS crisis in
2018).

Standing Committee Report on Credit Rating (2019):

Suggested more transparency & mandatory rotation of rating agencies to
prevent over-reliance on misleading credit ratings.

3. FRDI Bill & "Bail-In" Concerns

o The FRDI Bill (Financial Resolution and Deposit Insurance) proposed a new
framework for failing banks.

o Key concern: The bill introduced a "bail-in" provision, which could force
depositors to bear losses instead of a government bailout.

o Public Outrage: Fear that deposits above 5 lakh (insured limit under DICGC)
could be converted into equity or written off.

Proposed Reforms:

e The government should give depositors a say in bank management
(representation on the board).

o Stronger due diligence in loan approvals & better fraud detection
mechanisms.

» Higher insurance coverage for bank deposits.
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4. Comparison with U.S. Banking System

e The U.S. Federal Deposit Insurance Corporation (FDIC) ensures deposits up to
$250,000 per account, reducing panic during bank failures.

 Indian deposit insurance under DICGC (Deposit Insurance and Credit Guarantee
Corporation) is only ¥5 lakh, which is inadequate.

5. Conclusion & Recommendations

Stronger governance & independent oversight of banking sector.
Mandatory credit rating reforms to ensure accuracy in risk assessment.
Enhanced depositor protection laws to prevent arbitrary "bail-ins."

Better accountability for bank officials and stricter regulations on political
interference.

Final Takeaway:

India’s banking sector needs major structural reforms to prevent future collapses.
The FRDI Bill should be revised to protect depositors, and credit rating agencies
should be held accountable for misleading ratings.

Would you like a detailed analysis of any specific section?
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Snapshot of "7 Reporting Clauses in Tax Audit Report Causing
Hardships"

This document highlights seven key reporting clauses in Form 3CD that create
practical difficulties for tax auditors and taxpayers when the tax audit due date
(31.12.2020) precedes the ITR filing due date (31.1.2021) for AY 2020-21. The
misalignment forces premature or speculative reporting, leading to compliance
dilemmas.

1. Clause 8A - Option Under Section 115BAA & 115BAB
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o Issue: Taxpayers can opt for lower corporate tax rates (22%/15%) until the ITR
filing due date (31.1.2021).

o Hardship: Tax auditors must report whether the option has been exercised by
31.12.2020, forcing premature decisions.

2. Clause 18 — Adjusted WDV of Fixed Assets

» Issue: If a company opts for 115BAA/115BAB, it forgoes additional depreciation
& certain deductions.

o Hardship: WDV adjustments depend on the final decision, which can be taken
until 31.1.2021, but auditors must report by 31.12.2020.

3. Clause 20(b) — Employee Contributions to PF/ESI

» Issue: Reporting on late deposits of employee contributions, interpreted by tax
officers as requiring Provident Fund Act due date compliance instead of ITR due
date compliance.

e Hardship: Supreme Court & High Court judgments allow deposits until the ITR
filing due date, but auditors may be forced to report them as defaults.

4. Clause 21(b)(i)(B) — Disallowance for Late TDS Payment

 Issue: Expenses are disallowed (30%) if TDS is unpaid before ITR due date
(31.1.2021).

o Hardship: Reporting TDS compliance on 31.12.2020 is premature, as companies
still have one more month to deposit TDS.

5. Clause 26(B) — Allowability of Certain Expenses Under Section 43B

» Issue: Section 43B allows deductions only if payment is made before ITR due
date (31.1.2021).

e Hardship: Auditors must report on 31.12.2020, even when payments can still be
made until the ITR filing due date.

6. Clause 32(a) — Brought Forward Losses & Additional Depreciation

o Issue: Companies opting for 115BAA/115BAB must forego certain losses &
additional depreciation.

o Hardship: Reporting must be done before the option is officially exercised,
creating uncertainty in tax audit reports.

7. Clause 33 — Deductions Under Chapter VI-A & Section 10AA
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Issue: Taxpayers choosing 115BAA/115BAB must forgo certain deductions under
Chapter VI-A & 10AA.

Hardship: Reporting before the final ITR filing decision forces either speculative
reporting or premature forfeiture of deductions.

Conclusion & Recommendation

The tax audit due date should align with the ITR filing due date (31.1.2021) to
avoid premature compliance reporting.

Auditors face speculative reporting dilemmas, while taxpayers may be forced
to take premature decisions affecting tax liabilities.

A statutory amendment or CBDT clarification is needed to address this
paradoxical inconsistency.

Would you like further clarification on any specific clause?

Hidden-Timebombs-in-Finance-Bill-2021-itatonline.pdf

PDF

Please scan this file an dprovide the contents

Snapshot of "Hidden Time Bombs in Finance Bill 2021"

This document highlights overlooked yet impactful amendments in the Finance Bill
2021 that were not mentioned in the Budget Speech. These provisions could have
significant tax and compliance implications for businesses and individuals.

1. Key Positive Announcements (Widely Covered)

Senior citizens (75+ years) with pension & interest income exempted from ITR
filing.

Advance tax on dividends to be paid only when declared.

Tax audit threshold increased from %5 crores to 10 crores (for businesses
with 95%+ digital transactions).

Time limit for reopening assessments reduced from 6 years to 3 years.
Faceless ITAT & Dispute Resolution Committee for small taxpayers (income <
R50L, disputed income < ¥10L).

Extension of benefits under Sections 80EEA (affordable housing loans) &
80IAC (startups) till 31.03.2022.

Exemption threshold for charitable trusts & hospitals raised from %1 crore to
%5 crores.
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2. Hidden "Time Bombs" in Finance Bill 2021

A. New TDS/TCS Compliance Burdens

o TDS @ 0.1% on goods purchases above %50 lakh (if turnover exceeds 10
crores in the preceding year).

o Higher TDS/TCS rates (twice the normal rate) for non-filers of ITR in the last 2
years (if TDS/TCS exceeds ¥50,000 per year).

B. Stricter Reassessment & Reopening of Cases (Section 147)

» Any flagged information from CAG or CBDT risk management system will be
treated as "income escapement evidence."

e For search, survey, or requisition cases (initiated on or after 01.01.2021), an
AO is presumed to have "information," enabling reopening.

C. Dilution of Advance Rulings & Settlement Mechanism

o Authority for Advance Rulings (AAR) replaced by a probable "faceless Board
of Advance Rulings."
¢ Income Tax Settlement Commission (ITSC) discontinued from 01.02.2021.

D. Stricter Rules for Charitable Trusts & Institutions

o Expenditure from corpus donations & borrowings won’t count toward the 85%
application rule.
» Stricter monitoring of income utilization.

E. Impact on ULIP & Business Goodwill Valuation

o ULIP tax exemption (Section 10(10D)) capped at *2.5 lakh annual premium.
o Goodwill of a business can no longer be treated as a depreciable asset.

F. Broadening of Taxable Transactions & Attachments

 All transfers under Section 2(47) now fall under slump sale taxation (Section
50B).

» Provisional attachment of property (Section 281B) extended to penalties for
fake invoices (Section 271AAD).

G. Changes in International Taxation & Refunds

o Definition of "liable to tax" expanded to include liability under foreign laws
(affecting DTAA interpretation).

¢ No interest on excess tax/surcharge/penalty refunds under the Income
Disclosure Scheme.
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3. Conclusion & Takeaway

o While Finance Bill 2021 introduces positive reforms, it also tightens tax
enforcement, compliance, and scrutiny mechanisms.

+ Businesses & taxpayers must prepare for increased TDS/TCS obligations,
stricter reassessment procedures, and reduced benefits for trusts & goodwill
valuation.

e These "hidden time bombs" aim to address the fiscal deficit (9.5% of GDP in
FY 2020-21, 6.8% in FY 2021-22).

Would you like a detailed analysis of any specific amendment?
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Snapshot of "Authority for Advance Ruling: Rules of the Game Altered"

Authors: CA Ketan Ved & CA Urvi Mehta

This article analyzes the abolition of the Authority for Advance Rulings (AAR) and its
replacement with the Board for Advance Rulings (BFAR) as proposed in the Finance
Bill 2021. It discusses the intent behind the change, procedural shifts, and concerns
about efficiency and fairness.

1. Background & Purpose of AAR

» AAR was introduced in 1993 to provide tax certainty, especially for non-
residents.

¢ Binding nature: Its rulings were binding on both taxpayers and tax authorities
unless there was a change in law or facts.

o Time-bound decisions: AAR was required to issue rulings within 6 months, but
delays increased to 4+ years due to case backlogs and vacancies.

Key Issues with AAR:

e Chronic vacancy in posts of Chairman & Vice-Chairman.
» High pendency of cases.
o Failure to meet the 6-month ruling deadline, making the system ineffective.
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Supreme Court’s Observation (National Co-operative Development Corporation v.
CIT, 2020):

o Stated that AAR had become ineffective due to delays and vacancies.
» Noted that AAR was failing to serve its purpose of reducing tax litigation.

2. Introduction of BFAR & Key Changes

o Abolition of AAR & Formation of BFAR:
o AAR will cease to function from a date notified by the government.
o BFAR will replace it with one or more benches.
o Composition of BFAR:
Each bench will have two members, both Chief Commissioners or
Commissioners of Income Tax.
¢ Non-Binding Nature of BFAR Rulings:
o Unlike AAR, BFAR rulings will not be binding.
o Either party (taxpayer or department) can appeal to the High Court within 60
days.
* Pending AAR cases to be transferred to BFAR.

3. Concerns & Potential Challenges

A. Lack of Independence

o Unlike AAR, BFAR is staffed with tax department officers, raising concerns
about bias.

* Rulings might favor revenue authorities over taxpayers, reducing trust in the
system.

B. Loss of Certainty in Advance Rulings

e The non-binding nature of BFAR rulings weakens the purpose of an Advance
Ruling system.
o Appeals to High Courts may lead to increased litigation instead of reducing it.

C. Effectiveness of Faceless Proceedings

BFAR may use a faceless mechanism for rulings, raising concerns about:
o Understanding of complex tax issues.
o Lack of direct interaction for fact-based arguments.

4. Recommendations for an Effective BFAR
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o Ensure judicial independence by appointing retired judges or tax law experts
instead of revenue officers.

o Time-bound rulings (max 6 months) to maintain efficiency.

o Consistency in rulings across the country to avoid tax uncertainty.

* Avoid unnecessary High Court appeals by ensuring taxpayer confidence in BFAR
decisions.

5. Conclusion: Will BFAR Succeed or Fail Like AAR?

 BFAR’s success depends on transparency, efficiency, and independence.
e If not structured properly, it could become another litigation-prone body, failing its

objective.
e For India to remain an attractive investment destination, BFAR must function
effectively and not follow AAR’s failures.

Would you like a detailed analysis of any specific aspect?

itatonline.org-Mergers and Acquisitions Understanding of Basic Concepts.pdf

PDF

Scan and explain

Snapshot of "Mergers and Acquisitions — Understanding of Basic
Concepts"

Author: CA Shubham Agarwal

This article provides an overview of Mergers & Acquisitions (M&A), their types, legal
framework, and strategic significance. It discusses how M&A transactions are
governed under the Companies Act, SEBI regulations, and international tax laws.

1. Meaning & Difference Between Mergers and Acquisitions

* Merger: The unification of two companies into one legal entity.

o Acquisition: One company buys another, but both remain separate legal entities.

o Takeover: A type of acquisition where control is acquired, often without mutual
agreement.

In India, mergers are legally termed as "Amalgamation™, which involves one company
transferring assets/liabilities to another or creating a new entity.
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2,

Types of Mergers

A.

Horizontal Merger

e Companies in the same industry merge to gain market share.
o Example: Two telecom companies merging to reduce competition.

. Vertical Merger

* A buyer-seller relationship merger where a company merges with its supplier or
distributor.
o Example: A car manufacturer merging with a tire supplier.

. Conglomerate Merger

o Companies from unrelated industries merge.
o Example: A tech company acquiring a food processing firm.

. Congeneric Merger

e The acquiring and target companies are related by technology, production
processes, or market overlap.

o Example: A mobile phone manufacturer merging with a semiconductor
company.

. Reverse Merger

» A private company acquires a public shell company to bypass the IPO process.
o Example: Startups using a reverse merger to go public faster.

. Legal & Regulatory Framework for M&A in India

o Companies Act, 2013 governs mergers, requiring approvals from NCLT &
shareholders.

+ SEBI (Takeover Code) regulates acquisitions of listed companies.

o Competition Commission of India (CCI) ensures mergers do not create
monopolies.

¢ Income Tax Act, 1961 affects cross-border transactions & tax exemptions in
mergers.

. Strategic Advantages of M&A

o Market Expansion: Gaining a larger customer base.
o Cost Synergies: Reducing operational costs by integrating businesses.
o Diversification: Entering new industries to reduce business risk.
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o Tax Benefits: Mergers can help carry forward losses under Section 72A of the IT
Act.

5. Conclusion

M&A transactions have become a key corporate strategy in India, driven by
globalization, competition, and market growth. Companies must navigate legal
complexities and regulatory approvals for a successful merger or acquisition.

Would you like a detailed explanation of any specific section?
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Snapshot of "Equalisation Levy — Explained"

This document explains India's Equalisation Levy, its impact on digital taxation, and
the conflict between India and the US over its implementation. It also discusses how

the scope of the levy has expanded over time through amendments in Finance Acts
2016, 2020, and 2021.

1. Background: US-India Trade Conflict Over Digital Taxation

o The US proposed 25% retaliatory tariffs on Indian goods like basmati rice,
shrimps, and gold in response to India's Equalisation Levy.

 Why? The tax affects operating in India without a physical presence.

« OECD is working on a global digital tax solution, but India introduced the levy
before an international consensus was reached.

2. What is the Equalisation Levy?

Traditionally, tax jurisdiction depends on physical presence. However, digital
companies earn revenue from Indian users without any physical presence, leading to
tax challenges.

2.1 Equalisation Levy (2016) — Initial Scope

e Introduced through Finance Act, 2016 (Sections 160-177).
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e Applied only to online advertisement services.
» Rate: 6% on payments made to non-resident digital advertisers.
e Threshold: ?1 lakh annual payment per payer.
o Deduction at source: Indian businesses had to deduct 6% tax before paying
foreign digital platforms.
e Non-compliance penalty:
o Failure to deduct levy — Penalty equal to the unpaid levy.
o Failure to deposit levy — 1,000 per day (up to the levy amount).

Example:

If ABC Ltd. (India) pays %2,00,000 to Instagram Inc. (USA) for advertising, it must
deduct 12,000 as Equalisation Levy and deposit it with the Indian government.

2.2 Expansion of Scope (Finance Act, 2020 — E-Commerce Levy)

¢ Introduced Section 165A, extending the levy to non-resident e-commerce
operators.
o Rate: 2% on revenues from e-commerce transactions.
o Applicability:
o Sale of goods/services to Indian residents.
o Sale of digital ads targeting Indian users.
o Sale of user data collected from Indian residents/IP addresses.
 Who Pays? The non-resident company itself (not the Indian buyer).

Example:

If Netflix earns 10 crore from Indian subscribers, it must pay %20 lakh as Equalisation

Levy to the Indian government.

» Exemption: If total e-commerce revenue is below 2 crore, the levy does not

apply.
o Key Concern: Since this levy is outside the Income Tax Act, foreign
companies cannot claim credit in their home countries.

2.3 Further Expansion (Finance Act, 2021 — Gross Basis Taxation)

e Levy applies on the total transaction amount, not just commission.

» Clarification: If a foreign e-commerce platform facilitates a sale, the entire sale

value is taxed, even if the platform earns only a small commission.

Example:

e Amazon.com sells a $1,000 product to an Indian buyer.

e The product is owned by a US seller, not Amazon.

» Even if Amazon only earns $10 in commission, the levy applies to the full
$1,000 transaction.
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Exception: If the seller is an Indian resident or has a Permanent Establishment (PE)
in India, only the commission is taxed.

3. US-India Dispute Over the Equalisation Levy

o The US launched an investigation (under Section 301 of the U.S. Trade Act,
1974) against India and other countries (Austria, UK, ltaly, Spain, Turkey).

e The US claims the levy unfairly targets American tech giants.

» US proposed tariffs equivalent to the expected tax revenue from US firms (~$880
million).

4. Conclusion: The Future of Digital Taxation

» India argues the levy ensures fair taxation of digital giants making money from
Indian consumers.

o The US insists taxation must be resolved through OECD’s global framework.

o Key Question: Should India withdraw the levy or continue until an international
digital tax solution is finalized?

Would you like further clarification on any specific aspect?
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Snapshot of "10(23C) vs 12A — Anomalies in Law, Comparative Analysis,
and Practical Doubts"

Author: CA Naresh Kumar Kabra

This document discusses the legal and procedural conflicts between Section 10(23C)
and Section 12A of the Income Tax Act, 1961, especially after amendments introduced
in Finance Act 2020. It highlights the confusion faced by charitable institutions,
educational institutions, and medical trusts in choosing between these two tax
exemptions.

1. Key Issue: Institutions Can No Longer Hold Both 10(23C) & 12A
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o Before Finance Act 2020: Institutions could hold both exemptions and switch
between them to maximize tax benefits.
o After Finance Act 2020: They must choose either 10(23C) or 12A, with only one

switch allowed.

e Result: Many institutions are unsure which exemption is better for them.

2. Comparative Analysis of Section 10(23C) vs. Section 12A

Basis of Difference

Nature of Activity

Section 12A (General
Charitable Registration)

Can engage in any
charitable activity under
Section 2(15)

Section 10(23C) (Specific
for Education/Medical
Institutions)

Must operate solely for
education or medical
purposes

Accumulation of
Income

Allowed via Form 10 (for
tax deferral)

No formal mechanism for
accumulation

Payments to Related
Parties (Sec 13(3))

Restricted—violations
lead to tax exemption
withdrawal

Allowed—no exemption
withdrawal

Eligibility for CSR
Funds (Form CSR-1)

Eligible if 80G approval
is obtained

Not eligible for CSR funds

Retrospective
Exemption

Once approved, applies
retrospectively

Only applies prospectively

Capital Gains
Exemption on
Reinvestment

Available

Not available

Consequence of Not
Spending Accumulated
Income

Key Takeaways:

Taxable in 6th year

Loss of exemption

« Institutions engaged in general charitable activities (not just
education/medical) should opt for 12A.
« Institutions relying on CSR funds must choose 12A, as 10(23C) is not eligible
for CSR-1 registration.
» 10(23C) offers more flexibility for related party transactions but lacks capital

gains exemption.

3. Why Institutions Previously Switched Between 10(23C) & 12A?
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Before the Finance Act 2020, institutions strategically switched exemptions depending
on their financial situation:

When 10(23C) was preferred When 12A was preferred

Presence of related party transactions (to avoid Absence of related party
exemption withdrawal under Sec 13) transactions

Engaged solely in education/medical activities Engaged in multiple charitable
activities

All income was utilized (no deferred income) Needed to defer tax on unspent
income (Form 9A filing)

New Restriction (Finance Act 2020):

Institutions must now choose either 10(23C) or 12A permanently, ending past
switching strategies.

4. Problems Created by the 2020 Amendment

A. Procedural Issues in Re-Registration

¢ Institutions must re-register under either 10(23C) or 12A.

 Form 10AB for re-registration is still unavailable on the Income Tax Portal,
causing compliance delays.

« Institutions previously holding 12A cannot easily re-activate it.

B. Confusion Regarding Effective Date

e 12A became inoperative from June 1, 2020, but institutions could not reapply
for activation until April 1, 2021.

o This created a gap period (June 2020 — March 2021) where institutions could
not claim exemptions.

C. Conflict with CSR Funding Eligibility

* 10(23C) institutions cannot receive CSR funds, as Form CSR-1 requires 12A
approval.

« Institutions wishing to receive CSR funds must surrender 10(23C) and apply
for 12A registration.

5. Practical Questions & Clarifications Needed from the
Government

Issue Concern
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Issue

Why was no "easy switch" option from
10(23C) to 12A given?

Concern

Institutions must go through detailed
inquiries to re-register under 12A.

Can institutions apply for both 10(23C)
and 12A during re-registration?

No clear answer—tax portal allows
applications, but future rejection risk
exists.

How can 10(23C) institutions apply for
CSR funding?

They must cancel 10(23C) and apply
for 12A & 80G, delaying CSR-1
eligibility.

Why is "Deemed Application of Income"
(Form 9A) unavailable for 10(23C)
institutions?

6. Conclusion & Recommendations

This creates an unfair tax burden for
institutions with accrued but unreceived
income.

« Institutions should carefully analyze their activities before choosing between

10(23C) and 12A.

e The government should allow a one-time transition period for institutions to

switch between 10(23C) and 12A.

+ CSR eligibility should be extended to 10(23C) institutions, or they will lose

vital corporate funding.

o Deemed application of income should be extended to 10(23C) institutions to

provide fair tax treatment.

Final Thought:

The Finance Act 2020 aimed to streamline tax exemptions but ended up creating
confusion and compliance challenges. Institutions must now strategically decide
their long-term tax exemption structure, as past flexibility is no longer available.

Would you like further clarification on any specific aspect?
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Narration of "Impact of Significant Economic Presence (SEP) on Indian

Businesses"
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This document explains Significant Economic Presence (SEP), its legal and tax
implications for foreign companies earning revenue from Indian users, and how it
differs from Equalisation Levy. It also covers practical scenarios and compliance
requirements for Indian businesses engaging with non-resident entities.

1. Background: Need for SEP in Digital Taxation

» Traditionally, tax jurisdiction is based on physical presence.

+ However, digital companies operate without a physical presence but earn
substantial revenue from Indian users.

* Many generate revenue from India without paying direct taxes.

o The OECD is working on a global framework, but India took an independent

approach by introducing Equalisation Levy (2016) and SEP (2018) to address
this issue.

2. Equalisation Levy vs. SEP

Equalisation Levy (Finance Act, 2016 & 2020)

Section Nature of Services Who Pays? Rate Threshold
165 Indian payer (TDS-like 6% 31
deduction) lakh/year
per payer
165A E-commerce transactions Foreign digital 2% 32 crore
(Amazon, Netflix, etc.) platform (self- annual
payment) turnover
o Example:

If Netflix earns ¥10 crore from Indian users, it must pay 20 lakh as
Equalisation Levy to the Indian government.
¢ Key Points:
o Equalisation Levy is outside the Income Tax Act, 1961, so foreign
companies cannot claim credit in their home countries.
o Income subject to Equalisation Levy is exempt from Income Tax under
Section 10(50).

3. Introduction of Significant Economic Presence (SEP) — Finance Act,
2018

o SEP expands "business connection" rules, treating foreign companies as taxable
in India even without a physical presence.
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e Objective:
To tax digital businesses directly if they earn from Indian users, even if they
are not covered under Equalisation Levy.

Criteria for SEP

A foreign company will be considered to have SEP in India if:

1. It sells goods/services/data in India and earns more than ¥20 million (%2 crore).
2. It has over 3 lakh Indian users engaged in business activity (e.g., digital platforms,
streaming services).

CBDT Notification (May 3, 2021) officially set these thresholds.

Effect:
o Foreign companies with SEP must pay tax on income attributable to
Indian operations (unless protected by a tax treaty).
o Indian businesses must deduct TDS @ 40% + surcharge + cess on
payments to SEP-qualifying foreign entities.

4. SEP’s Impact on Indian Businesses

e Increased TDS Compliance:
Indian payers must deduct TDS @ 40% on payments to non-residents with
SEP.

+ Expansion Beyond Digital Economy:
While SEP was meant for digital taxation, it also applies to non-digital
businesses that cross the 2 crore revenue limit in India.

o Overlap with Equalisation Levy:
Some transactions may be taxed under both Equalisation Levy & SEP,
leading to double taxation risks.

Example: Import of Goods & SEP Impact

o ABC Ltd. (India) imports goods worth ¥5 crore from DEF Ltd. (Azerbaijan),
which has no tax treaty with India.

e Since DEF Ltd. earns 2 crore+ from India, it has SEP.

o ABC Ltd. must deduct TDS @ 40% on DEF Ltd.'s taxable income portion.

5. Conclusion & Recommendations

o SEP aims to tax foreign digital businesses fairly, but its broad scope affects
even non-digital companies.

o Tax treaties override SEP, so foreign companies with DTAA protection will not
be affected.
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+ The government should clarify income attribution rules to avoid double
taxation conflicts.

Effective Date: SEP provisions apply from April 1, 2022.

Would you like a more detailed explanation of any specific section?
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