[bookmark: _Hlk130319392]			      SAMPLE REPLY TO S.148A NOTICE

In this article, author seeks to share sample replies to s.148A notice submitted in real proceedings, albeit removing necessary particulars of parties to maintain confidentiality.  One must appreciate however that the replies here are given in peculiar facts of a given case and are only shared for broad understanding / guidance and readers must contact their attorney to obtain advice with respect to any particular 148A notice received by them. 

INTERIM REPLY TO NOTICE U/S. 148A OF INCOME TAX ACT, 1961 SEEKING PARTICULARS

ABC PQR
PAN: 

Date: 

To,
The Income Tax Officer,
Ward _____,________
		SUB:  REQUEST TO SUPPLY REASONS/ INFORMATION/ MATERIAL
		   Re: 1. SCN dated ________
		          2. My preliminary response dated ________
		          3. Your communication dated ________
Sir,
I am in receipt of your communication / letter as referred to hereinabove at serial No.3, whereby you have extended time period to file response to SCN at reference serial No.1 until Dt. ________ and also supplied the copy of dissemination report.
I am indeed thankful for the same,however, most deferentially I may point out and submit to your good office that I still do not have reason/ information / material leading to establishment of escapement of income to the tune of INR _________, any material in support of such quantification, nor have I any clarity about whether the allegation is for escapement of income falling within ambit of s.149(1)(b)(i), 149(1)(b)(ii) or 149(1)(b)(iii). 
I therefore request you to provide me with above clarity and also the reason/ information / material leading to establishment of income amounting to INR ________.
Additionally, I see that dissemination report refers to statement of Mr.____________- a trusted employee looking after all financial affairs and keeping track of accounted and unaccounted transactions of _______ Group.   I humbly request for full copy of said statement.
Furthermore, the dissemination report refers to various annexures in submission made by Mr. _______; I humbly request copy of said submissions and annexures reliance whereupon is placed by you.
If your good office is of the view that details/ documents sought for are not required to be provided; I shall anyway file detailed reply without prejudice to my contentions regarding absence of furnishing of full details/ material/ documents to comment on relevance thereof and on other aspects and the same will run contrary to provisions of s.148A of ITA, 1961 and alsobe in violation of principles of natural justice.
At this juncture I may point out that much less than paying any on money, I never even interacted with or met XYZ Developers or any officers thereof prior to _______________, 20xx and the SCN therefore comes to me as utter shock; while I shall elaborate on said aspect in my detailed and substantive reply, you would appreciate that I can only have my defence and real opportunity of being heard after I get the details demanded.
While I appreciate extension of time up to Dt. ______, I humbly request for minimum of 7 days time which is statutory minimum. I respectfully submit that such 7 days period will have to be counted from the date of supply of last piece of information/ material, which will be Dt. _______ if the department is not to supply any other documents/ information / material.

Yours Sincerely, 

ABC PQR
PAN: 


		SUBSTANTIVE REPLY TO S.148A NOTICE


MNP PQR
PAN: ABCDXXXXB

Date:    XX.0X.20XX

To,
The Income Tax Officer,
Ward _______, City: _______
Sub.:- Response to Show Cause Notice dt. XXth March 20XY, issued under section 148A (b) of Income Tax Act, 1961 (“ITA, 1961”)
1. The show cause notice dt. XXth March 20XY(“SCN 1)
2. Preliminary Response dt. XXst March 20XY
3. Your Letter dated XX.03.20XY
4. My request letter dated XX.03.20XY to supply reasons/information/material and for grant of time.
5. My response dt. XXth March 20XY, to the SCN dt. XXth March 20XY.
6. Your SCN dt. XXth March 20XY(“SCN 2”).
Undersigned is in receipt of the Show Cause Notice dt. XXth March 20XY referred to above at Sr No.6, interalia alleging that your good office has information that suggests that the income chargeable to tax for assessment year 20XX-XX has escaped assessment within the meaning of section 147 of the ITA, 1961.
Before I deal with the response to said SCN 2, I find it apposite to narrate what transpired between XX.03.20XX and XX.03.20XX as under:-

1. Undersigned was in receipt of a show cause notice as referred to herein above at reference serial no. 1 for and in connection with AY 20XX – XX inter alia alleging that your good office had information suggesting that income chargeable to tax for AY 20XX-XX (Financial Year 20XX-XX) had escaped assessment within the meaning of section 147 of the Income Tax Act, 1961.
2. I was asked to reply to the said show cause notice on or before XXh March 20XY and I had submitted my preliminary response as referred to herein above at serial no. 2 inter alia asking for:-
I. The dissemination report OR at least, excerpt of dissemination report containing any reasons/information relating to the undersigned, 
II. Any material in support of the information/reasons, 
III. All/Any books of accounts or documents or evidence in terms of section 149 (1)(i) (b) reveling that income has escaped the assessment.

3. Vide your letter referred to at Sr No. 3 above, it was communicated that dissemination report was inadvertently not uploaded; your office was kind enough to upload the same on XX.03.20XX evening.  Said letter mentioned that case related information under the head “Unaccounted investment of related PAN” and “Dissemination report” were enclosed therewith as desired.   While I had dissemination report supplied to me, apart from the same, there was only one Annexure which was the same that was appended along with SCN 1 captioned as “Case Related Information Detail” and no further documents were on portal. For record and clarity, there was no document titled as “Unaccounted Investment of related PAN” on the portal.

4. On XX.03.20XX, I had indicated that I still did not have reason/ information / material leading to establishment of escapement of income as alleged, any material in support of quantification and clarity about under which exact limb of s.149, the case allegedly fell.  I had requested for above information /material and clarity and had also pointed out that dissemination report provided on XX.03.20XX referred to submission of Mr._____________, various annexures and statement of one Mr. ________and requested to be provided with these documents so as to be able to comment on relevance thereof and various other aspects.
5. I also requested for minimum time of seven days which I am entitled to per s.148A from the date of supply of last piece of information/ reasons / material.  I had thereafter not heard anything from the department and nothing was uploaded on portal.
6. In that circumstance, I had, filed a detailed reply as referred herein above at serial no. 5. I seek to annex the copy of the said reply hereto as Annexure 1 colly. and reiterate the contents thereof in totality. 


I now seek to submit my reply to SCN 2 as under:-
FRESH SCN2 DATED XX.03.20XY IS WITHOUT JURISDICTION AND VITIATES PROCEEDINGS OF BOTH-SCN 1 DATED XX.03.20XY AND SCN 2 DATED XX.03.20XX
1. I say and submit that narration above shall reflect that SCN 1 was issued on XX.03.20XX and I had, pursuant to the issuance of the SCN 1 dt. XXth March 20XX, requested for different material/information etc. vide my letters dt. XXst March 20XX and XXrd March 20XX. What was in possession of your good office at that point of time, which also was provided to me was the copy of “dissemination report”(Annexed hereto as Annexure 2) and a document captioned as “Case Related Information”(Annexed hereto as Annexure 3).

2. I dealt with the SCN 1 in detail vide my reply dated XX.03.20XX pointing out why notice u/s.148 should not be issued.

3. Shockingly, I am now in receipt of SCN 2 with additional assertions/ allegations and additional material/ information along with the same.

4. I say and submit that thus it is clear that at time of issuance of SCN 1, there was no information in your possession suggestive of income escaping assessment and the SCN 1 was issued randomly for roving exercise.   I am buttressed in my submission as the SCN 2 now seeks to provide the copy of sale deed of _____________ (which was produced by none else but the undersigned while replying to SCN 1) and seeks to rely upon the same as a piece of information in your possession for issuance of SCN 2.

5. If it is assumed purely for sake of argument that your good office had the information that is now provided along with SCN 2 even at time of issuance of SCN 1, the same would tantamount to a grossly illegal exercise in flagrant violation of principles of natural justice, established legal principles and also of the very provisions of s.148A of ITA, 1961 as the same would mean that the department conveniently did not share the details/information/material as had been requested repeatedly vide letters dt. XXst March 20XX and XXrd March 20XX and after getting my detailed reply and after perusing by defense, I am now issued with a fresh and improvised SCN dated XXth March 20XX.

6. I say and submit that in any case such course of action is illegal and SCN 2 is totally without jurisdiction and non est as Section 148 A does not prescribe for issuing two SCNs for the same income allegedly having escaped assessment, one at the initial stage and another one after looking at the response of the assesse and getting information from the assessee.  SCN 2 is therefore required to be withdrawn.

7. Such course vitiates proceedings of both SCN 1 and SCN 2 and both are required to be discharged on this sole ground.  I say and submit that SCN 1 is deemed to be discharged with issuance of SCN 2.

8. Without prejudice to my submission that the SCN 1 is automatically discharged with issuance of SCN 2, I say and submit that if at all department decides to rule on SCN 1, the same must be strictly considering the material provided along with SCN 1 and reply dated XX.03.20XX and material produced by me along with the same and no other material must be considered.

REPLY TO SCN 2

9. Without prejudice to the submission that SCN 2 is inherently illegal and without jurisdiction for reasons stated above, I anyway seek to file a reply thereto as under:-
9.1. I at the outset say and submit that non grant of time period of even 7 days which is statutory minimum vitiates the proceedings.  It is indeed troubling that I am not being granted with time despite being down with viral fever. I say and submit at further outset that your SCN 2 is anyway vague, unclear and lacks particulars and precise charge against me.  It mentions that you have information suggesting that income chargeable to tax for AY 20XX-XX has escaped assessment within the meaning of section 147 of ITA, 1961 and the annexure thereto mentions that case falls within ambit of s.149(1)(b)(i).  As enclosures it provides following documents:-
A. 
B. 
C. 
I say and submit that such notice is not specific in terms of charge or details and I am as such unable to understand specific charge as to how allegedly the income has escaped assessment and notice is bad on that sole count as well and is required to be discharged.
POSITION ON FACTS
9.2. Without prejudice to above submissions as regards illegality of SCN 2, I seek to reply to the same making inferences as regards the allegation being about on money payment to Mr. _____________in connection with purchase of __________.

9.3. As a responsible tax payer and citizen, I firstly seek to explain and elucidate  the factual aspect to satisfy the conscience of your good office and in that context I beg to point out that:-

i. I say that I totally deny any on money payment at any point of time. 
ii. I purchased _______ in ________________ from ___________________ Developers, a partnership firm.
iii. The __________ has been purchased jointly by me and ___________, who also faces similar notice. The payment of an amount of INR X,XX,000/- was made on  dt. XXth ________ 20XX, through cheque no. XXXXXX and an amount of INR X,XX,000/- had been paid on XXrd ________ 201X, through Cheque No. 40XXX1; the same is duly reflected in the conveyance deed that could be found in Annexure 1 colly.
iv. Above are the complete details of all the transaction with ______________ Developers and beyond this I have made no transactions at all of any on money payment.
v. I say that, I have met officials of __________ Developers for the first time in _______________ 20XX, and in the entire transaction of purchase of the property happened and completed in said months and the conveyance deed also is of November 20XX, and under such circumstance, it is impossible that I made any on money payment in financial year 20XX – XX.
vi. I further say that much less than making any on-money payment to the builder, I did not even meet the builder prior to _________, 20XX; the same could be verified by your good office by obtaining Call Data Record for any period prior to ____________ 20XX which will surely indicate that there has been no communication whatsoever between the undersigned and developers and any officer of the developers any point prior to ___________ 20XX; I as such demand and request your good office to exercise powers to seek Call Data Records.  I have verified that my service provider at the relevant point of time was ________ and I have independently tried to fetch information by talking to customer care but they are not giving any heed to my requests.  However, a request from you as a statutory authority invested with powers to call for such records would necessitate furnishing of such information by the then service provider.
 
vii. I further beg to point out that as such it is impossible to pay in financial year 20XX – XX. I draw your attention to the recitals contained in the conveyance deed executed by ______________ developers and especially to recitals which read as under:-
1.
2.
3.
4.
5.

viii. I say that as the recitals shall indicate, the land on which the ________________________is constructed (Survey No. XX/1) where I have Unit no. XXX, was granted with non-agricultural permission only on dt. XXst May 20XX(After completion of FY 20XX-XX) vide even dated order of deputy collector (N.A) being order no._____________ Case no. XX of 20XX; the commencement certificate for commencement of construction from Municipal Corporation was granted on XXth July 20XX, the revised and final commencement certificate was granted by Municipal Corporation to the developers on XXth June 20XX and the project was registered under The Real Estate (Regulation and Development) Act, 2016 and Gujarat Real Estate (Regulation and Development) (General) Rules, 2017, only on XXth November 20XX and in this scenario it is unfathomable and improbable that any payment could have been made prior to XXth November 20XX and even prior to XX.05.20XX (Date of N.A. Permission), for any purchase of a unit in the project named “__________”.
ix.  I say and submit that, the facts do reflect that neither the property was in existence nor was the property was even planed at the relevant point of time that is in financial year 20XX – XX and making any payment for the property in FY 20XX-XX is a literal impossibility. I request your good office to conduct an inquiry in this regard.

x. While I maintain that no one could have paid any money for Entice project prior to XXst May, 20XX (NA Permission date), if at all builder has reflected any such money towards entice project only reasonable inference could be that builder created false records to explain source of seized cash under the advice of a chartered accountant or a legal practitioner or for some other benefit as it is unfathomable as to how anyone could pay for nonexistent property which is not even planned.  Even after obtaining NA permission, when I have not even met the builder prior to ___________, 20XX, it is only possible that some investor/s may have invested for ___________ at some point of time and later on the developers may have returned any cash payment made by such investor after receipt of the amount of sale from the undersigned and _______ through banking channel. I would beg you to consider as well that I am the end user of the property currently having __________ at the place.

xi. I further beg to point out my personal and financial circumstances as existing prior to concerned financial year.  I beg to point out that _______________________________.  From above, your good office will appreciate that it is not possible for someone like me to pay a whopping sum as alleged in FY 20XX-XX.




RESPONSE ON MATERIAL PROVIDED TO ME
9.4 . That, I know seek to deal with the material provided to me in support of the fresh SCN as detailed in para 9.1 above and say and submit that:-
a. Material in the form of submissions of Mr.___________ is an unsigned document not bearing the signature of Mr. _______________; it is not digitally signed either and has no sanctity at all.
b. Assuming for sake of argument only that the same was a signed document, the document is nothing but in nature of pleadings/submissions of Mr. ______________ bearing PAN XXXXXXXXXX during the course of assessment proceedings in his case for AY 20XX-YY; the same is not any evidence to be considered for any purpose whatsoever much less than being relevant evidence establishing escapement of income from being assessed in my case. It is a settled position of law that pleadings are not evidence; such submission/pleadings are not in the nature of any statement made by any witness.

c. The summary in purportedly containing details of cash payment by different members again does not even satisfy the test of being evidence/material at all much less than being relevant/ admissible evidence/material for establishing escapement of income from being assessed in my case.  

d. The annexure sought to be relied upon by your good office is not even in a form of diary, loose sheets of papers seized during search but a summary purportedly (I use the word purportedly as the summary is not even signed by the concerned person) containing version of Mr. ________ about cash payment by different members submitted during course of assessment proceedings after 4 years from search operation with advice of the charted Accountant/Legal Practitioner handling the assessment proceedings. Such summary is neither relevant nor admissible.

e. Another piece of information/ material provided to me is sale deed in favor of myself and ____________ executed by ____________ Developers in ________, 20XX.  I say that the same is a document provided by me only in my reply to XX.03.20XX and I do not deny said document; the same does not even remotely suggest that any cash payment was made by me for purchase thereof; rather sale deed and recitals therein heavily help me as explained above. 

9.5 Based on the above, I say and submit that, the material sought to be relied upon by the department is neither admissible nor relevant and the notice is required to be discharged on that count. Without prejudice to the submission as regards inadmissibility and irrelevance of the so called material, I say and submit that, if at all the above material qualifies as relevant and admissible material constituting any information, the same at the most may lead a prudent person to form a reason to suspect  and not even a reason to believe that income escaped assessment; I say and submit that considering the scheme  contained in amended sections 147 to 153, the reopening of assessment proceeding of any income for escapement of any income could now not be done on the subjective satisfaction of the assessing officer even on foundation of reason to believe and rather the material on record should establish as a matter of fact that the income has actually escaped assessment. 

10 I further say and submit that section 148 requires that the notice for reassessment could only be issued if there is any information suggestive of escapement of income; in light of what is stated above, I say and submit in the facts at hand, I have not been provided with any information/reasons even remotely suggestive of escapement of income; apparently there is no nexus between the information and the establishment of factum of escapement of income and as such there could not be any nexus for I understand, survey was conducted in February, 20XX  against ________ Developers.   I say and submit that, thus survey itself had been conducted in 20XX, while my transaction of purchase of the property is initiated and completed totally in the month of ___________, 20XX, apparently any material seized during course of search is impossible to be suggestive of the factum of escapement of income in my case so called evidence in form of submissions of Mr._________ during course of assessment proceedings are his pleadings/ submissions made in 20XX with inputs and advice from his chartered accountant/ advocate and are no material/ evidence.


NECESSITY FOR MAKING AN INQUIRY
11 I further say and submit that as such no inquiry is conducted by you as indicated in Annexure to SCN 1, which stated “the information received had been perused and analyzed which needs no further enquiry”. I respectfully say and submit that reading entire section 148 A will reflect that the enquiry is not discretionary but mandatory unless the case falls within the ambit of  proviso to section 148 A and the notice is bad for want of necessary enquiry which also reflects lack of application of independent mind.  
12 Without prejudice to the above submission, I say and submit that in the facts at hand, before giving any credence to material in your possession, if your good office is not satisfied with my explanation about non existence of property in question and I having not met _______ Developers before ________, 20XX, it will be only just and proper to conduct an inquiry on the aspects of:-
i. Whether I at all was in touch with any officials of ________ Developers prior to ______, 20XX.    
ii. Whether the _________ was in existence in FY 20XX-XX for me to make any payment towards it and whether it was even planned at the relevant point of time?

PLACING REVERSE BURDEN OF PROOF
13 Without prejudice to above submission, with respect, I say and submit that the decision as to the case being a fit case to issue a notice under section 148 is required to be taken on basis of on material available on record including reply of the assesse; in the instant case, I am as such posed with the difficulty of establishing the negative i.e. I did not pay any on-money without department’s having established escapement and department has not shifted onus by sharing any admissible/ relevant material in that regard.  Placing such reverse burden of proof is not proper.

14 Without prejudice to the submission that saddling me with the task of proving the negative in the facts is not proper, I anyway seek to discharge such onus and for that purpose I have narrated my financial and personal circumstances which would be required to be considered; additionally, I request your good office to seek the Call Data Records from my the service provider- Vodafone for my cell phone No. 1234567890 and also or conduct an inquiry in any manner about whether I even talked to any officers of _______ Builders prior to __________, 20XX and the same will establish in absolute terms that neither I have been at the office of _________ Developers nor have ever talked over telephone with any official of __________ Developers at any time prior to _________ 20XX.   Your good office may also inquire into other aspects pointed out above.


REQUEST FOR MATERIAL
15 I had, even pursuant to receipt of SCN 1, requested that I may be provided with loose papers and diaries found and seized which were inventoried as per Annexure A-1 to A-12 and also I may be provided with the statement of Mr. ________________ - a trusted employee of the developers as referred to in dissemination report provided to me earlier.
16 It is painful that while department seeks to rely on inadmissible material having no nexus, I am not provided with above material.
17 I once again request for above annexures and statement of Mr. ___________; I am certain that none of them would indicate my name anywhere as I had never met the builders at that time; subsequent submissions of Mr. ________ in 20XX are an afterthought and made with advice of his chartered accountant/ advocate and no material/ evidence in any case.
18 I therefore request for above material and request for an opportunity to comment on same after perusal. 

CONDITIONS OF S.149(1)(b)(i) ANYWAY ARE NOT SATISFIED
19 I further say and submit that, though the allegation has been made that the  case is falling within the ambit of section 149 1 (b) (i), there is absolutely no clarity, that how the case follows within the ambit of section 149 1 (b) (i) and while I absolutely deny the allegation of “ON MONEY PAYMENT”and reply to the SCN 2 based on my understanding and absent any specific charges, the same any way does not satisfy the testscontained under section 149 (1) (b) and must fail for:-
i. The purchase of property, every single transaction, connection whereof happened through banking channel only and only in ____________, 20XX, remains fully disclosed and as pointed out and as such the same also is reflected in form no. 26AS, which will reflected that I have deducted a TDS of amount  of INR XXXXX/-.  I submit that there is no question of applicability of section 149 1 (b) (i) for an asset well disclosed already.
ii. Assuming that s.149(1)(b) could be invoked even for an asset that is fully disclosed and even if the material sought to be relied upon by the department is taken as relevant and admissible only for the sake of argument, the same at the most insinuates that total cash payment of INR XX,XX,XXX/- was made towards __________ and does not anyway indicate that such payment was made fully by the undersigned assessee for a jointly owned property.  Notice to two assesses for same alleged escapement proves that department lacks any material to show that income of more than INR 50 lacs escaped assessment in my hands and notice is based on hypothesis.
iii. Even if it is assumed that escapement of the income has been established and all other requirements are satisfied in terms of s.149(1)(b)(i), it cannot be stated that such escapement is reflected in the form of an asset for the asset is fully disclosed one and in any case the assessee- payee of consideration as evident from conveyance deed and the asses the PAN of the deductee/payee of consideration and the assessee explaining source of his cash income in his submissions are different; Mr. __________ was not the owner of _______________ and in that circumstance alleged payment made to him cannot be, by any stretch of imagination be considered to have been made for purchase of Unit No. XXX to satisfy the conditions contained in section 149 1 (b) (i).
iv. Additionally and as a necessary corollary of what is stated and submitted in para 19(iii) above, any alleged payment will not be for any investment for Unit No. XXX and will not therefore become income of concerned Financial Year and therefore also the stipulation of escapement of income in terms of s.149(1)(b)(i) remain not fulfilled.
20 I say and submit that in light of all the above stated reasons and material, the decision could not be arrived at for this being a fit case to issue a notice under section 148 A of ITA, 1961 and I request you to discharge the notice issued to me. 
I further demand for an opportunity of personal hearing prior to any adverse decision as various factual and legal aspects are required to be elaborated and explained.
Your Sincerely
MNP PQR
PAN:- ABCDXXXXB
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