FROM SUPREME COURT

2008-ITS-1993-SC-

COMMISSIONER OF INCOME TAX -Vs- RAMAN LAL C HATHI, Dated: April 7, 2008*

Income Tax - Whether penalty under s. 271(1)(c) could be levied if the returned income is a loss ? - Amendment in Sec 271 vide Finance Act, 2002 - Since decision of Virtual Soft Systems Ltd needs reconsideration matter placed before Larger Bench

*2008-ITS-1982-SC-

COMMISSIONER OF INCOME TAX-DELHI-VI -Vs- M/s ORIENTAL INSURANCE CO LTD, Dated: July 18, 2008*

Disputes between government undertakings – If the High-Powered Committee is unable to resolve the matter for reasons to be recorded by it, it shall grant clearance for the litigation

*2008-ITS-1981-SC-

C K GANGADHARAN -Vs- COMMISSIONER OF INCOME TAX,COCHIN, Dated: July 21, 2008*

Income Tax -merely because in some cases the revenue has not preferred appeal that does not operate as a bar for the revenue to prefer an appeal in another case where there is just cause for doing so or it is in public interest to do so or for a pronouncement by the higher Court when divergent views are expressed by the Tribunals or the High Courts.

FROM HIGH COURTS

*2008-ITS-2086-HC-

RAJENDRA PRASAD BORAH -Vs- INCOME-TAX APPELLATE TRIBUNAL AND OTHERS , Dated : April 3, 2008*

Income Tax - Rule 24 does not empower the Tribunal to dismiss an appeal for default in the absence of the appellant. Impugned Order Quashed. Matter remanded back for decision on merit.

*2008-ITS-2084-HC-

A S CHHACHHI -Vs- COMMISSIONER OF INCOME TAX , Dated : April 25, 2008*

Income Tax - capital gains - Deduction under s. 48(2) of the Act will have to allowed on the amount calculated under s. 48(1) (a) of the Act and before giving deduction under ss. 53 and 54 of the Act. 

2008-ITS-2083-HC-

COMMISSIONER OF INCOME TAX -Vs- DEPUTY CHIEF ACCOUNTS OFFICER, MARKFED , Dated : February 28, 2008*

Income Tax - TDS - Sec 194C - if a manufacturer purchases material on his own and manufactures a product as per the requirement of a specific customer, it is a case of sale and not a contract for carrying out any work.

*2008-ITS-2063-HC-

COMMISSIONER OF INCOME TAX-1, CHENNAI -Vs- M/s THE COROMANDEL ENGINEERING CO. LTD, Parry House, 3rd Floor, 43, Moore Street, Chennai-600001 , Dated: July 9, 2008*

Income Tax - When the assessee had no right to receive the money by virtue of the contract between the parties and the assessee also had no right to enforce payment, it could not be said that the right to receive payment of the remaining 10 percent, of the value of job had accrued 

*2008-ITS-2062-HC-

THE COMMISSIONER OF INCOME TAX -Vs- M/s STAR CHEMICALS (BOMBAY) P. LTD., Dated: February 27, 2008*

Income Tax - Bad debt - Deduction u/s 36(1)(vii) - claim for bad debt will be allowed in the year in which such a bad debt has been written off as irrecoverable in the accounts of the assessee.

*2008-ITS-2061-HC-

THE COMMISSIONER OF INCOME TAX-V -Vs- RELIANCE ELECTRONICS INDUSTRIES INDIA LIMITED, Dated: July 16, 2008*

Income Tax - Assessee is TV sets manufacturer - Since the assessee is into a type of business where technological obsolescence is well known and the Revenue has failed to find defect with the valuation report - Revenue's appeal dismissed

*2008-ITS-2060-HC-

THE COMMISSIONER OF INCOME TAX DELHI (CENTRAL)-III Vs- M/s D D SALES CORPORATION , Dated: July 22, 2008*

Income Tax - Search u/s 132 - The closure of the search recorded in the panchnama was at 3.45 pm on 30.08.1996. The Tribunal also noted that this was the only panchnama and there was no other panchnama prepared nor any further material was found in consequence of the search.

 *2008-ITS-2059-HC-

COMMISSIONER OF INCOME TAX TAMIL NADU-I, MADRAS -Vs- M/s ASHOK LEYLAND LIMITED, 19,Rajaji Salai, Chennai -600 001 ,Dated: July 14, 2008*

Income Tax - The Assessing Officer had bifurcated the expenditure and allowed only 40 per cent as revenue expenditure, without any basis. The Tribunal correctly held that the disallowance of 60 per cent is without any basis and the Assessing Officer was wrong in treating part of the expenditure as capital expenditure on the reasoning that at the time of redemption of debentures, the holders of the debentures would be entitled to certain shares. The issue of shares is a future event which may or may not happen.

*2008-ITS-2027-HC

M/s DELHI INTER EXPORTS PVT LTD -Vs- THE COMMISSIONER OF INCOME TAX , Dated: July 9, 2008*

Income Tax –assessee may have helped in procuring the export orders and may have incurred expenses in obtaining the information regarding markets outside India or on travel outside India or on the promotion or sale outside India, the same cannot be said to have been done in respect of such goods, services or facilities, as referred to in sub- clauses (ii) and (vii) of clause (b) of Section 35B of the Act.

2008-ITS-2026-HC-

THE PAY AND ACCOUNTS OFFICER (EAST), CHEPAUK, CHENNAI-600005 -Vs- THE INCOME TAX OFFICER, TDS-III, CHENNAI , Dated: July 8, 2008*

Income Tax - Failure to deduct tax at source - A litigant does not stand to benefit by resorting to delay, but he runs a serious risk. Courts are not respected on account of its power to legalise injustice on technical grounds but because it is capable of removing injustice and is expected to do so. Making a justice oriented approach from this perspective, there is sufficient cause for condoning the delay - Assessee's appeal allowed 

*2008-ITS-2025-HC-

GOVERNMENT OF MADHYA PRADESH -Vs- TAX RECOVERY OFFICER & ORS , Dated : March 25, 2008*

Income Tax - Every person including the State Government which is granting lease is liable to deduct tax on income earned by any person under the lease and deposit it with the Central Government. Mere absence of the word "every person" in the definition of "seller" as contained in Explanation cl. (c) to s. 206C cannot be construed to mean that the provisions of s. 206C do not apply to the State Government - Appellant's appeal dismissed 

*2008-ITS-2024-HC-

THE COMMISSIONER OF INCOME TAX -Vs- SH HARDAYAL SINGH (HUF) , Dated : July 1, 2008*

Income Tax - Tribunal has found that penalty proceedings were initiated by the Assessing Officer without recording the satisfaction that the assessee has concealed the income but it has also given a categoric finding that no specific infirmity has been pin pointed by the revenue in the conclusion of the Commissioner of Income Tax (Appeals). The Tribunal has also found that penalty is not imposable if there is no conscious breach of law. - Revenue's appeal dismissed.

*2008-ITS-2023-HC

COMMISSIONER OF INCOME TAX, CHENNAI -Vs- M/s APPASAMY REAL ESTATES LIMITED , Dated: June 11, 2008*

Assessment could not be made on surmises and conjectures

*2008-ITS-2002-HC-

THE COMMISSIONER OF INCOME TAX, THIRUCHIRAPPALLI-I -Vs- S CHANDRASEKHARAN, S ANNAJI RAO, G N BALAKRISHNAN, R CHANDRASEKHARAN , Dated: July 4, 2008*

Income Tax - Voluntary retirement - Payment under the voluntary retirement scheme is covered by the word "salary" which has been given a very wide definition in section 17.

*ITAT*

*2008-ITS-2093-ITAT-

DDIT(IT)-2(1) , R NO 120, SCINDIA HOUSE, BALLARD ESTATE N M ROAD, MUMBAI - 400 038 -Vs- M/s SUN CHEMICALS BV, C/O S R BATLIBOI & CO CAs, 18th FLOOR, EXPRESS TOWER, NARIMAN POINT, MUMBAI-21, PAN : AAGCS6577F , Dated : June 27, 2008*

Income Tax -Default or omission relating to the provisions of section 92 to 92F of the Act are not covered by the default or omission mentioned in Article 3(d) of DTAA and consequently, the stand of the Revenue denying the benefit of DTAA cannot be accepted. Consequently, the order of the CIT(A) allowing the benefit of DTAA is upheld.

2008-ITS-2092-ITAT-

ACIT, CENTRAL CIRCLE-I, LUCKNOW -Vs- M/s SAHARA INDIA, 1, KAPOORTHALA COMPLEX, ALIGANJ, LUCKNOW , Dated : May 30, 2008*

Income Tax - unless it can be shown that the transaction in question is sham or the value shown was not the value in the books of account or it was not a bona fide transaction, the taxing authorities cannot disregard the figures shown in the books of account. This was also the view taken long back by the Madras High Court in Sri Ramalinga Choodambikai Mills Limited vs. CIT (1955) 28 ITR 952. These decisions do support the assessee's claim. For all these reasons, we are in agreement with the decision of the CIT (Appeals) that there was no justification for the disallowance of the commission. 

*2008-ITS-2091-ITAT-
PREMCHAND KOTHARI, HYDERABAD -VS- INCOME TAX OFFICER, WARD 9(1), HYDERABAD , Date of decision : 16.05.2008 *

When the entire source of income was concealed from the department, there is no question of disclosing the income there from. The assessee is already being penalized for concealing the source of income and this in our view, should suffice to cover both the additions. Accordingly, penalty relatable to the addition of Rs.2,50,642 is confirmed and the one relatable to Rs. 1 lakh is deleted. 

 *2008-ITS-2090-ITAT-

JASHAN TEXTILE MILLS PVT LTD, 114, TURF ESTATE, 3,65 OFF DR E MOSES ROAD, MAHALAXMI, MUMBAI-400 018 -Vs- DCIT CIRCLE 4(2), AAYAKAR BHAVAN, M K ROAD, MUMBAI-400 020 , Dated : July 08,2008*

Income Tax - Deduction u/s. 80IA should not be reduced from the deduction allowable u/s. 80HHC. Grounds of the appeal of the assessee are allowed.

2008-ITS-2090-ITAT-

JASHAN TEXTILE MILLS PVT LTD, 114, TURF ESTATE, 3,65 OFF DR E MOSES ROAD, MAHALAXMI, MUMBAI-400 018 -Vs- DCIT CIRCLE 4(2), AAYAKAR BHAVAN, M K ROAD, MUMBAI-400 020 , Dated : July 08, 2008

Income Tax - Deduction u/s. 80IA should not be reduced from the deduction allowable u/s. 80HHC. Grounds of the appeal of the assessee are allowed.

2008-ITS-2066-ITAT-

THE ADDL CIT, RANGE-2 KANPUR -Vs- SHRI (DR) D P AGARWAL , 7/1428 SWAROOP NAGAR, KANPUR , Dated : 27 June, 2008

All the powers which vested in DCIT automatically got vested in JCIT. No fresh empowerment in this behalf was required.

2008-ITS-2031-ITAT-

THE DY DIRECTOR OF INCOME TAX (INTERNATIONAL TAXATION), Range 2(1), Mumbai -Vs.- M/s THORESEN CHARTERING SINGAPORE (PTE) LIMITED, C/o. J.M.Baxi & Co., 16 Bank Street, Fort, Mumbai 400001. Dated : June 26, 2008

Income Tax - DTAT with Singapore - Since the evidence reveals that the assessee was a mere agent in the chain of agencies involved between the cargo owner and the ship owner, it cannot claims benefits of Article 8 which mandates that it can be allowed

2008-ITS-560-ITAT-

HERBERT SMITH, SINGAPORE FIRM , C/o S.R. Batliboi & Co, 2nd Floor, The Capital Court, LSC Phase - III, Olof Palme Marg Munirka, New Delhi, PAN : AACFH 6941D -Vs- DY. DIRECTOR OF INCOME TAX, International Taxation, Circle 1(2), New Delhi , Dated : June 15, 2007

Income Tax - Assessee is a non-resident firm - Since there was ambiguity abotu the status of the assessee as per its return, the Revenue should have asked the same from the assessee and if it was not done, a view favourable to the assessee should have been taken.

2008-ITS-1817-ITAT-

ACIT - 11(1) ROOM NO 439, 4TH FLOOR AAYAKAR BHAVAN, M K ROAD, MUMBAI 400020 -Vs- M/s SANSKAR INFO TV PVT LTD, PLOT B-10, CENTRAL ROAD MIDC, ANDHEIR (E) MUMBAI 400093 , PAN - AACCM 4697 A , Dated : June 10, 2008

Fee paid for use of transponder and up-linking facility in the satellite is royalty and  hence TDS liable to be deducted.

2008-ITS-1721-ITAT-

EGAIN COMMUNICATION PVT LTD , 47/1, B.O. Bhawan, Pune Satara Road, Pune 411 009 -Vs- INCOME TAX OFFICER, Ward 1(4), Pune , Dated : June 10, 2008

Income Tax - Transfer Pricing - The depreciation is required to be worked out under the Indian Companies Act and, as provided in the Schedule thereto. Depreciation cannot be computed as per American rule's applicable to the parent company.

2008-ITS-1984-ITAT-

OIL COUNTRY TUBULAR LTD, HYDERABAD -Vs- ASSISTANT COMMISSIONER OF INCOME TAX, CENTRAL CIRCLE 1, HYDERABAD , Date of decision : 30.05.2008 

Exchange rate fluctuation has to be allowed as revenue expenditure

2008-ITS-1997-ITAT-

ITO, WARD 11(1), NEW DELHI -Vs- M/s EKTA PROMOTERS PVT LTD, 678/1, KABOOL NAGAR, SHAHDRA, NEW DELHI, PAN NO - AAACE0360L, Dated : July 11, 2008

No retrospective application for Section 234D - interest u/s 234-D could not be charged in respect of assessment years falling prior to assessment year 2004-05, therefore it is held that ld CIT (A) has rightly deleted the interest levied on assessee

