Important case laws:

1. Title : Saptarshi Services Ltd. [2004] 265 ITR 379 (Guj)

Summery : The controversy as to whether income from a business centre should be treated as business or property income was resolved with reference to the facts in Asst. CIT v. Saptarshi Services Ltd. [2004] 265 ITR 379 (Guj), where it was found after review of the case law on the subject, that the income of a sub-lessee developing the property as a business centre and providing various services like provision of lift, services as those of receptionist besides secretarial services, data processing, conference room, etc. with many facilities, has necessarily to be assessed as business income. Special leave against this decision has also since been refused by the Supreme Court [2003] 264 ITR (St.) 36.

2. Section : 28(iv) of Income Tax act 1961. 
Subject : Benefit or Perquisite arising out of Business or Profession. 
Case Name : Mafatlal Gangabhai & Co. (P.) Ltd. [1996] 219 ITR 644/85 Taxman 381 (SC) and R. Parthepan [2000] 72 ITD 289 (Mad.)/68 TTJ 239 and David Mitchell v. CIT [1956] 30 ITR 701 (Cal.) 

It is for the income-tax authorities to prove that a particular receipt is taxable. The word income used in the Act is wide and vague in its scope. It is a word of elastic import. Normally the word income in the Act connotes a periodical monetary return coming in with some sort of regularity or expected regularity from a definite source. But whatever may be the concept of income under the Act, voluntary payments made even for a longer period of time without consideration and without any source of income depending entirely on the whims of giver are not income. All receipts by an assessee cannot necessarily be deemed to be the income of the assessee for the purpose of the Act and whether any particular receipt is income or not depends on the nature of the receipt. The income-tax authorities cannot assess all receipts and they could assess only those receipts that would amount to income. In the instant case the amount in question was contributed by the Fans Association at the time of 100th day celebration of the film. It was purely a voluntary payment made by the Fans Association and there was no evidence on record that it was a continuous source of income. For acting in the films the assessee received amounts from the film producers as professional receipts. The receipt from the Fans Association which was voluntarily given to the assessee may be in appreciation of the services of the assessee as a professional artiste, but it was not income of the assessee in the sense that the receipt of Rs. 2.07 lakhs was not professional receipt of the assessee but only a voluntary contribution by the Fans Association. The payment of Rs. 2.07 lakhs was entirely dependent on the whims of the Fans Association and they were not obliged to give any contribution to the assessee. Therefore, it could be said that since the receipt of Rs. 2.07 lakhs was purely voluntary payment made by the Fans Association, it was not in the nature of `income liable to tax under the Act. The value of any benefit or perquisite whether convertible into money or not, as mentioned in section 28 (iv) should arise from the exercise of a profession. In other words, the value of benefit or perquisite should arise from the producers of the films to whom services were rendered by the assessee. Therefore, the provisions of section 28(iv) were not applicable in the assessees case in respect of cash gifted to him by the Fans Association. [image: image1.png]



3. It was always understood that it was open for the karta of a Hindu joint family to gift movable property on auspicious occasions to a female member, i.e., daughter to the extent commensurate with the wealth of the family even if it is ancestral property. In R. Kuppayee v. Raja Gounder [2004] 265 ITR 551 (SC), this proposition would appear now to have received some extension, when the Supreme Court decided that there is no reason why gift of immovable property also within reasonable limits in favour of his daughter on the occasion of her marriage or even long after her marriage, keeping in view the total extent of the property of the joint family, should not similarly be valid. Such a conclusion was arrived at after review of the case law on the subject. Where the gift is not vitiated by fraud or misrepresentation and was not shown to be unreasonable, the court would not interfere

4. Section 41(2) is a relic of the system of taxing the surplus or deficit arising out of difference between written down value and the realised value, to the extent depreciation has been allowed, as income. But the excess over the original cost, if any, realised was treated as capital gains, whether long term or short term with reference to the period of holding of the asset. Loss was also reckoned on the same basis. Now this system is confined to the power sector at the option of the assessee. The present system subject to this exception for the power sector would treat either surplus or deficit wholly as short term capital gains or losses. In the block of assets, the application of the principle cannot be asset-wise but only block-wise. 


5. The issue that arose in Kerala Shipping Corporation Ltd. v. CIT [2004] 265 ITR 13 (Ker) was treatment of loss on account of a ship missing at sea in the context of receipt of some insurance moneys. The issue related to a year, when section 41(2) was in vogue. The High Court found that section 41(2) would be applicable, where an asset is "demolished or destroyed" and not where it is merely missing. Though the insurance authority had paid compensation for loss, the High Court agreed with the assessee that "missing", when there was no evidence of destruction, cannot be presumed to be demolished or destroyed, so that any surplus of insurance moneys over the written down value cannot be brought to tax.

6. WEALTH TAX : AIRCRAFTS USED FOR BUSINESS PURPOSES. 

The wordings in section 2(ea) make it clear that there is difference between the term commercial purposes and the term used by the assessee in the business of running them on hire. Wherever the Legislature wanted that a particular asset should be used for hire for claiming exemption, they have specifically mentioned this fact (section 32). In other cases, the term commercial purposes has been used to indicate that the asset should be used for the purpose of business and there is no condition that it should be let out on hire. The term commercial purposes has to be distinguished from personal purposes. In other words, if the aircraft, i.e., helicopter, is used for personal purposes, it would be liable to wealth-tax. If it is used for commercial purposes, i.e., for business purposes, it would not be chargeable to tax. Thus aircraft used for business purpose is commercial use and will not be chargeable to wealth tax. Garware Wall Ropes Ltd (Mum)(AT)

7. Section : 154 of Income Tax act 1961. 
Subject : Rectification of mistake 
Title : India Cements Ltd. [2004] 265 ITR 479 (Mad) 

Summery : It is well established that the jurisdiction for rectification is not available, where the matter to be rectified is debatable. In respect of sales tax collected but not paid, because both sales tax collected and paid do not enter the profit and loss account, the departmental view has been that the tax collected should be treated as income, whether credited to profit and loss account or not and that to the extent it is unpaid section 43B would have application barring deduction. This inference, it was found in CIT v. India Cements Ltd. [2004] 265 ITR 479 (Mad) is debatable and that, therefore, it could not be subject matter of rectification under section 154.

