IT : Where assessee, a Government authority, was set up for providing housing, said activities were charitable in nature
■■■
[2014] 52 taxmann.com 25 (Jaipur - Trib.) 
IN THE ITAT JAIPUR BENCH
Jaipur Development Authority
v.
Commissioner of Income-tax -II, Jaipur*
R.P. TOLANI, JUDICIAL MEMBER 
AND T.R. MEENA, ACCOUNTANT MEMBER 
IT APPEAL NO. 182 (JP) OF 2012
SEPTEMBER  30, 2014 
Section 2(15), read with section 12AA, of the Income-tax Act, 1961 - Charitable purpose (Objects of general public utility/Housing authority) - Whether where assessee, a Government authority, was set up for providing housing, community facilities, civil amenities and other infrastructural facilities, since said activities were charitable in nature not carried out with object to earn profits, same would not be hit by proviso to section 2(15) - Held, yes [Para 4] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a Government authority wholly owned and controlled by Government of Rajasthan.

	■ 
	 
	The main purpose of forming the JDA Act, 1982 for setting up an authority for planning, coordinating and supervising for proper, orderly and rapid development of the areas in Jaipur region and of executing plans, projects and schemes for such development and to provide for the matters connected therewith, so that housing, community facilities, civil amenities and other infrastructural facilities were created.

	■ 
	 
	The registration was granted to the assessee authority under section 12AA. During the relevant year, the Commissioner withdrew the registration of JDA by observing that the objects of the institution were not charitable but came under the purview of last limb of section 2(15) of the Act, i.e., 'Advancement of any other object of general public utility'.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The whole order of withdrawal is on the wrong consideration that the activities are in the nature of trade, commerce or business only because the second proviso to section 2(15) applies as per section 12AA(3) of the Act where the trust or an institution has been granted registration under clause (b) of sub-section (1) of section 12AA of the Act. The Commissioner can cancel the registration in two situations (i) if the activities of the institution are not genuine and (ii) the activities assessee not carried out in accordance with the objects of the institution. Further it has been argued that the withdrawal of registration under section 12AA(3) of the Act is applied with effect from 1-6-2010 effective from assessment year 2010-11 it means prospective. The objects are genuine and activities are carried out as per the objects. As the authority is a government authority, its object is to prove civil amenities and infrastructure and no trade or business, therefore, withdrawal of registration by the Commissioner was not justified. The second proviso to section 2(15) of the Act is not applicable to the assessee even in those cases, where it is applicable, the new section 13(8) was inserted in budget 2012 with effect from 1-4-2009 where also the withdrawal of registration is not required to be made. [Para 4]

	■ 
	 
	The intention of the trustees and the manner in which the activities of the charitable trust institution are undertaken are highly relevant to decide the issue of applicability of the provision to section 2(15). The activities of the Trust should be carried out on commercial lines with intention to make profit. Where the trust is carrying out its activities on commercial lines with no motive to earn profits for fulfilment of its aims and objectives which are charitable in nature and in the process earn some profits, the same would not be hit by proviso to section 2(15) of the Act. [Para 4]

	■ 
	 
	The JDA was established in October, 1982 by JDA Act. Purpose of JDA is for planning, coordinating and supervising for proper, orderly and rapid development of the areas in Jaipur region, in which several government departments, local authorities and other organization are at present engaged within their own jurisdictions to provide also that such authority be enabled either itself or through other authority to formulate and execute plans, projects and schemes for the development of Jaipur region. So that housing, community facilities, civic amenities and other infrastructure are properly created for the population of Jaipur region in the prospective of 2001 AD or thereafter including the intermediate stage and to provide for matters connected with the purpose of aforesaid. Later on this Act further amended from time to time as per need of Jaipur region.

	■ 
	 
	The JDA is a tool of State Government for coordinated and planned development in Jaipur region. In practical, the main work of JDA is construction of roads, sewerage, parks, play grounds, provide plots for educational, health and cultural institution for over all development of the community. By making planned development it provides smooth transportation so that air pollution can be minimized and save time of the public. If it is left in the hands of private operator, these facilities would not be provided on similar price as provided by the JDA. Whatever, the revenue is generated through these activities are finally utilized for the benefit of the public. The intention of the institution is not to earn profit but recover the cost of the establishment as well as other expenditure to implement the object of the JDA.

	■ 
	 
	The appellant is a government agency and engaged in the coordinate and planned development of Jaipur region and which is predominant object of it. The Commissioner also erred in applying the provisions of section 293C of the Act, in this case, which applied withdrawal of approval granted under any provision of this Act, notwithstanding that a provision to withdraw such approval has not been specifically provided for in such provision. For cancellation of registration, the specific provision under section 12AA is provided. Therefore, the Commissioner had no right to withdraw the registration of the appellant from assessment year 2009-10. Accordingly, the order of the Commissioner (Appeals) is set aside. [Para 6]

	■ 
	 
	In the result, the appeal of the assessee is allowed. [Para 7]
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ORDER
 
T.R. Meena, Accountant Member - This is an appeal filed by the assessee against the order dated 29/12/2011 of the learned CIT(A)-II, Jaipur. The sole ground of appeal is against the learned CIT has withdrawn the registration of Trust and hold out that the assessee is carrying out activities in the nature of trade, commerce or business and activities and objects are not charitable.
2. The learned Commissioner of Income Tax, Jaipur observed that Jaipur Development Authority (In short JDA) was granted registration U/s 12AA of the Income Tax Act, 1961 (hereinafter referred as the Act) on 21/11/2008 w.e.f. 14/3/2007. Later on in compliance of ITAT's order dated 30/01/2009, it was made effective fro. 12/10/1982. The objects of institution are given in Chapter-IV of JDA Act 1982, which regulates the function of institution. The objections are reproduced as under:—
Power and functions of the Authority.
"16. Function of the Authority—The main object of the Authority shall be secure the integrated development of the Jaipur Region and for that purpose the functions of the Authority shall be:—
	(a)
	 
	Urban planning including the preparation of Master Development Plan and Zonal Development Plans and Carrying out surveys for the purpose and also making alterations therein as may be deemed necessary.

	(b)
	 
	Formulation and sanction of the projects and schemes for the development of the Jaipur Region or any part thereof.

	(c)
	 
	Execution of projects and schemes directly by itself or through a local authority or any other agency.

	(d)
	 
	To make recommendations to the State Government on any matter or proposal requiring action by the State Government, Central Government, any local authority or any other authority for overall development of the Jaipur Region.

	(e)
	 
	Participation with any other authority for the development of the Jaipur Region.

	(f)
	 
	Coordinating execution of projects or schemes for the development of the Jaipur Region.

	(g)
	 
	Supervision or otherwise ensuring adequate supervision over the planning and execution of any project or scheme, the expenses of which, in whole or in part are to be met from the Jaipur Region Development Fund.

	(h)
	 
	Preparing schemes and advising the concerned authorities departments and agencies in formulating and undertaking schemes for development of agriculture, horticulture, floriculture, forestry, dairy development, transport, communication, schooling, cultural activities, sports, medicare, tourism, entertainment and similar other activities.

	(i)
	 
	Execution of projects and schemes on the directions of the State Government.

	(j)
	 
	Undertaking housing activity in Jaipur region, provided that the delineation of responsibility for housing between Rajasthan Housing Board and the Authority will be made by State Government effective from the date to be fixed by it.

	(k)
	 
	To acquire, hold, manage and dispose of property, movable or immovable, as it may deem necessary.

	(l)
	 
	To enter into contracts, agreements or arrangements with any person or organization as the Authority may deem necessary for performing its functions.

	(m)
	 
	To prepare Master Plan for traffic, control and management, devise policy and programme or action for smooth flow of traffic and matters connected therewith.

	(n)
	 
	To perform functions designated by the State Government in the areas of urban renewal, environment and ecology, transport and communication, water energy resource management directly or through its functional Boards or other departments/agencies as the State Govt. may specify.

	(o)
	 
	Regulating the posting of bills, advertisement hordings, signpost, and name boards in Jaipur region or in any part thereof as specified by the Authority.

	(p)
	 
	Regulating the erection or re-erection of buildings and projections, making material alternations therein and providing for open spaces in Jaipur region or in any part thereof as specified by the Authority.

	(q)
	 
	Removing obstructions and encroachments upon public streets, open spaces and properties vesting in the Government or the Authority.

	(r)
	 
	To do all such other acts and things which may be necessary for or incidental or conducive to, any matters which arise on account or its activity and which are necessary for furtherance of the objects for which the Authority is established, and

	(s)
	 
	To perform any other functions that the State Government may designate in furtherance of the objectives or this Act."


It has been held that these objects are covered under the last limb of Section 2(15) of the Act i.e. advancement of any other objects of general public utility. The institution was granted registration on account of carrying out work of charitable purpose by way of advancement of any other object of general public utility as per prevailing provisions. However, in view of amendment in Section 2(15) of the Act by Finance Act, 2008 w.e.f. 01/4/2009, the advancement of any other object of general public utility shall not be a charitable purpose in certain circumstances. He reproduced the Section as under:—
'2. Definitions - (15) " Charitable purpose"- includes relief of poor, education medical relief, [preservation of environment (including watersheds, forests and wildlife) and preservation of monuments or places or objects of artistic or historic interest,] and the advancement of any other objects or general public utility:
Provided that the advancement of any other objects of general public utility shall not be a charitable purpose, if it involves the carrying on of any activity in the nature of trade, commerce or business, or any activity of rendering any service in relation to any trade, commerce or business, for a cess or fee or any other consideration, irrespective of the nature of use or application, or retention, of the income from such activity
2.2 The memorandum explaining the introduction of above proviso is as under:—
"5.1 Sub-section (15) of section 2 of the Act defines charitable purpose to include relief of the poor, education, medical relief, and the advancement of any other object of general public utility. It has been noticed that a number of entities operating on commercial lines are claiming exemption on their income either under sub-section (23C) of section 10 or section 11 of the Act on the ground that they are charitable institutions. This is based on the argument that they are engaged in the advancement of an object of general public utility as is included in the fourth limb of the current definition of charitable purpose. Such a claim, when made in respect of an activity carried out on commercial lines, is contrary to the intention of the provisions.
5.2 With a view to limiting the scope of the phrase advancement of any other object of general public utility, sub-section (15) of section 2 has been amended to provide that the advancement of any other object of general public utility shall not be a charitable purpose, if it involves the carrying on of any activity in the nature of trade, commerce or business, or any activity of rendering any service in relation to any trade, commerce or business, for a cess or fee or any other consideration, irrespective or the nature of use or application, or retention, of the income from such activity. Scope of this amendment has further been explained by the CBDT vide its circular No. 11/2008, dated 19th December, 2008."
2.3 Further second proviso was inserted by Finance Act, 2010 retrospectively w.e.f. 01/04/2009 as under:—
"Provided further that the proviso shall not apply if the aggregate value of the receipts from the activities referred to therein is ten lakh rupees or less in the previsions year."
Vide Finance Act, 2011 w.e.f. 01/04/20012, the limit of Rs. 10 lakh was raised to Rs. 25 lakh.
2.4 It has been held that as per newly added proviso to section 2(15), the advancement of any other object of general public utility shall not be a charitable purpose, if it involves the carrying on of any activity in the nature of trade, commerce or business, for a cess or fee or any other consideration, irrespective or the nature of use or application, or retention of the income from such activity, if such receipts exceeds Rs. 10/25 lakh.'
3. The learned CIT had given details of various receipts for F.Y. 2008-09, which includes receipt from sale of plot, receipts from built up properties, sewerage Inc., conversion charges, urban assessment (lease money), map release, transfer fee and penalties, rent, interest on FDR, misc. receipts. The learned CIT gave reasonable opportunity of being heard to the appellant. It was submitted by the institution that to meet the objective, JDA collect the development and other charges from the resident of the JDA region. The Government land in the JDA region vest to the JDA other than those which are held/transferred/allotted to the other agencies/board/department of the Government by the State Government. No amount is paid as cost of such lands transferred/vested by the State Government to JDA and therefore no stock of land is accounted for being no cost. It was further submitted that on sale of Government land, JDA has been directed to pay the 15% of the land sale amount to Jaipur Nagar Nigam, 20% to the State Government and remaining is with JDA for the development works. The JDA also collect the other charges like the urban assessment fee (ground rent) being known as lease money, conversion charges and interest/penalty or late payment thereof. All amount of lease money and 60% of the conversion charges are retained with JDA for development. 40% of the conversion charges are paid to the State Government. The learned CIT concluded that major source of income is sale of plots and built up properties. Remaining income is received from various charges, fees and penalties levied and collected by the institution. These charges/fees/penalties are related to certain powers given to the institution by State Government and relevant Acts and Rules to regulate various activities in its region. These are sewerage charges, conversion charges for converting residential land to commercial land, lease money, map release charges, transfer fee for transfer of property, Sub-division charges for division of a land into various plots, fee for site plan etc.. These charges are received for providing certain services by the institution to the persons.
Regarding sale of plots and built up properties, it was observed that most of the properties are sold through open auction where the property is sold to the person who is highest bidder. In auction, all type of properties such as residential and commercial are sold. For auction, minimum sale price is determined by Director (Finance) of the institution on the recommendation of Minimum Sale price Assessment Committee and in auction, property is sold to the highest bidder. Details of properties sold through auction in last three years were submitted by the institution during the course of hearing. Summary of the same is as under:—
	F.Y. 
	Amount received through auction (in crores) 

	2008-09
	81.22

	2009-10
	86.06

	2010-11
	169.36

	Total
	336.65


The learned CIT concluded that in terms of number, total 603 properties were sold through open auction. The number of the properties sold and amount received shows the magnitude and nature of the main activity carried out by the institution. Selling of the property through auction to the persons, who pays the highest amount, shows the commercial nature of the activity of the institution. Commercial principal of business is to derive maximum price of the product/service of the business and the institution is following the same principal by selling property in auction to the highest payer. Builder or real estate developers do the same activity which is being done by the assessee such as purchase and sale of land at commercial principles and rates, development of land and construction building and sale by auction or otherwise. There is no difference in any activity of the assessee and business man as both try to sell the property at the maximum rate which is evidenced by the act of assessee i.e. sell through open auction. If the assessee were not doing activities in the nature of business/commerce, it would have been selling the property at cost plus some reasonable percentage for maintenance and administrative expenses and not through open auction at the maximum price. If it were not doing activities in the nature of business, it would have been selling property at lesser rate to public charitable trust/institutions but this is not the case. In the auction, no concession is given considering the purpose of the purchaser, which may be charity or personal use or commercial. The same principal is followed by the business man then how the assessee can claim that its activities are not in the nature of trade, business or commerce. From the point to view of common man and general public the institution is doing same activity which is being done by a builder or developer. The institution is also purchasing/acquiring land, developing it, making construction over it and selling it to fetch the maximum price. This activity is considered by general public as business, trade or commerce. So this activity is in the nature of trade, commerce or business. Regarding other activities, mentioned above, it has been held that, it have nature of trade, commerce or business. The learned AR for the assessee replied on 18/10/2010, which has been reproduced by the learned CIT on pages 11,12 and 13 of his order. After considering the assessee's reply, it has been held that the activities of the institution come under the purview of last limb of Section 2(15) of the Act i.e. advancement of any other object of general public utility. Wherein the limitation has been prescribed by amending this section i.e. 25 lacs. The assessee's plea that it is not doing business or trade or commerce but doing charitable activities by providing housing and community facilities, civil amenities and other infrastructure for the population of Jaipur region was not found convincing i.e. there was no question of profit motive in any other activity and therefore, the amended part of section 2(15) does not apply on it on the ground that it is accepted that objects of the assessee are charitable but the issue is whether the activities are in the nature of trade, commerce or business or not. He has also not convinced with the finding given by the ITAT in its earlier order that the primary purpose and the predominant object of the assessee is not earning the profit but to secure integrated development of Jaipur, it is involved in several other functions and the earning of the profit in the process is incidental thereto. It is observed by the ITAT that after amendment in Section 2(15) of the Act, there remains no difference between main and primary object and other objects and even if there is no profit motive mentioned in any of the objects but it the assessee carries out its activity in the nature of trade, commerce or business then it will not remain charitable. The argument of the AR that by introducing provision 2(15) of the Act is for exclusion from charitable purpose is limited to those institutions, whose main activity is in the nature of trade, commerce business, was not found acceptable to the CIT. The learned CIT observed that insertion of second proviso is for absolute restriction on any receipt of commercial nature for which a limit has been prescribed in second proviso. He further reproduced the Hon'ble ITAT's order on page 17 and it has been concluded that after amendment made in Section 2(15), the assessee does not remain charitable institution. He also distinguished Hon'ble Supreme Court decision in the case of Addl. CIT v. Surat Art Silk Cloth Mfrs. Association [1979] 2 Taxman 501. The assessee's plea that registration U/s 12AA(3) can be withdrawn only in two conditions (i) the activities are not genuine or (2) the activities are not as per the objects of the assessee. Since none of these conditions is attracted in this case, registration cannot be withdrawn U/s 12AA(3) of the Act. As per learned CIT, the activities of the assessee was not found charitable in view of Section 2(15) of the Act. He further applied Section 293(c) of the Act and held that if the registration cannot be withdrawn U/s 12AA, he has power U/s 293(c) of the Act to withdraw the registration. It is observed that total value of receipts of the assessee is much more than Rs. 10 lacs and in view of the specific mandate of proviso of Section 2(15), the assessee institution's objects cannot be considered as charitable from A.Y. 2009-10 and onward. Accordingly, the registration granted U/s 12AA has been withdrawn U/s 12AA(3) read with Section 293(c) of the Act w.e.f. 1/4/2009 i.e. A.Y. 2009-10 onward.
4. Being aggrieved by the order of the learned CIT-II, Jaipur, the assessee is in appeal before us. He submitted brief facts of appellant, which is a government authority wholly, owned and controlled of government of Rajasthan. The main purpose of forming the JDA Act, 1982 for setting up an authority for planning, coordinating and supervising for proper, orderly and rapid development of the areas in Jaipur region and of executing plans, projects and schemes for such development and to provide for the matters connected therewith, so that housing, community facilities, civil amenities and other infrastructural facilities are created. The main functions of the authority are mostly those as mentioned in Schedule-XII of Article 243W of the constitution for the municipalities. The powers and functions of the authority are given in para 16 of chapter IV of the JDA Act from serial No. (a) to (s). Authority was exempted U/s 10(20/10(20A) of the Act. However, after amendment in Section 10(20), 10(20A), the authority was required to file return and get registration U/s 12AA of the Act. The registration was granted to the authority by the direction of the Hon'ble ITAT, Jaipur Bench with retrospective effect. The learned CIT has withdrawn the registration of JDA by observing that the objects of the institution are not charitable but comes under the purview of last limb of Section 2(15) of the Act i.e. Advancement of any other object of general public utility. The whole order of withdrawal is on the wrong consideration that the activities are in the nature of trade, commerce or business only because the second proviso to Section 2(15) applies as per Section 12AA(3) of the Act where the Trust or an institution has been granted registration under Clause(b) of Sub-Section (1) of Section 12AA of the Act. The learned CIT can cancel the registration in two situations (i) if the activities of the institution are not genuine and (ii) the activities assessee not carried out in accordance with the objects of the institution. Further it has been argued that the withdrawn U/s 12AA(3) of the Act is applied w.e.f. 01/6/2010 effective from A.Y. 2010-11 it means prospective. The objects are genuine and activities are carried out as per the objects. As the authority is a government authority, its object is to prove civil amenities and infrastructure and no trade or business, therefore, withdrawn of registration by the learned CIT was not justified. The second proviso to Section 2(15) of the Act is not applicable to the assessee even in those cases, where it is applicable, the new Section 13(8) was inserted in budget 2012 w.e.f. 01/4/2009 where also the withdrawn of registration is not required to be made. He further relied on the decision of Hon'ble ITAT Mumbai Bench in case of Indian Plastic Association in ITA No. 308/Mum/2012 A.Y. 2009-10 wherein it has been held by the Hon'ble Bench that insertion of first proviso to Section 2(15) is to cover those, which under the garb of general public utility carry on business on commercial activities to escape the liability under the Act gaining exemption U/s 11 of the Act. The Hon'ble Madras High court in the case of Tamilnadu Cricket Association v. DIT exemption [2014] 360 ITR 633/221 Taxman 275/[2013] 40 taxmann.com 250 has held that considering the provisions of Section 12AA(3) of the Act, the cancellation or registration in a given case could be done only under the stated circumstances U/s 12AA(3) of the Act. In the case of Lucknow Development Authority, the Hon'ble Allahabad High Court vide order dated 16/9/2013 held that mere selling some product at profit will not ipso facto hit assessee by applying proviso to section 2(15) and deny exemption available under section 11. The intention of the trustees and the manner in which the activities of the charitable trust institution are undertaken are highly relevant to decide the issue of applicability of the provision to section 2(15). The activities of the Trust should be carried out on commercial lines with intention to make profit. Where the trust is carrying out its activities on commercial lines with no motive to earn profits for fulfillment of its aims and objectives which are charitable in nature and in the process earn some profits, the same would not be hit by proviso to section 2(15) of the Act. In case of Sarvodaya Ilakkiya Pannai v. CIT [2012] 343 ITR 300/206 Taxman 115/20 taxmann.com 546 the Hon'ble Madras High Court vide order dated 25/1/2012 has held that under section 12AA, the Commissioner is empowered to grant or refuse the registration and after granting registration, would be empowered to cancel and that too, only on two conditions laid down under section 12AA(3) of the Act. Whether the income derived from such transaction would be assessed for tax and also whether the trust would be entitled to exemption under section 11 are entirely the matters left to the Assessing Officer to decide as to whether it should be assessed or exempted. In para 10 of the order, it has been held that none of the conditions U/s 12AA(3) were violated by the appellant. The Hon'ble Jodhpur Bench of ITAT in case of Jodhpur Development Authority v. CIT [2012] 27 taxmann.com 183 (Jodh. - Trib.) wherein the Hon'ble Bench had allowed the registration U/s 12AA to it. In another case of Rajasthan Housing Board v. CIT, the Hon'ble ITAT, Jaipur Benchy, Jaipur in granting registration U/s 12AA held that proviso to Section 2(15) are totally different. The exemption U/s 11 is to be examined on yearly basis, therefore, the exemption U/s 11 has no effect for granting registration U/s 12AA. In similar case of Gujarat Cricket Association, ITAT 'A' Bench, Ahmadabad in ITA No. 93/Ahmadabad/2011 has held that the registration cancelled by DIT(E) on the basis of amended provision of Section 2(15) of the Act was not justified as amended provision does not fall with the permissible limit of Section 12AA(3) of the Act. The Hon'ble ITAT Agra Bench in case of Agra Development Authority v. CIT [2013] 141 ITD 336/31 taxmann.com 40 (Agra - Trib.) has held that the learned CIT cancelled registration U/s 12A w.e.f. 2009-10, which is the period prior to 01/6/2010, the CBDT has also clarified circular No. 762 dated 18/2/1989 that the amended provision U/s 12AA(3) of the Act is applicable on A.Y. 2011-12. No opinion has been expressed whether Agra Development Authority's works was charitable or not. He also relied on the following case laws:
	(i)
	 
	The Institute of Chartered Accountants of India v. Director General of Income Tax (Exemption) [2012] 347 ITR 99/[2011] 202 Taxman 1/13 taxmann.com 175 (Delhi)

	(ii)
	 
	DIT (Exemption) v. Sabarmati Ashram Gaushala Trust [2014] 362 ITR 539/223 Taxman 43/44 taxmann.com 141 (Guj.).

	(iii)
	 
	CIT v. Improvement Trust [2009] 308 ITR 361 (Punj. & Har.)

	(iv)
	 
	Urban Improvement Trust v. CIT [2013] 142 ITD 313/33 taxmann.com 58 (Jodh.).

	(v)
	 
	Gujarat Industrial Development Corpn. v. CIT [IT Appeal No. 175 (Ahd) of 2011, dated 13-1-2012].


In case of Gujarat Industrial Development Corpn. (supra), the Hon'ble ITAT has held that the registration cancelled on the basis of definition of charitable purpose U/s 2(15) not invoking the provisions of Section 12AA(3) of the IT Act. Thus, cancellation of registration was not found justified. The learned AR prayed to direct the CIT to withdraw the cancellation of registration granted to the JDA.
5. The learned DR argued that earlier JDA is covered U/s 10(20A) of the Act, which has been amended from 01/4/2003. As per explanation of Section 10(20), the JDA is not also covered as local authority. Thereafter, the assessee has to file return as per Income tax law. The assessee applied for registration U/s 12A of the Act, which was allowed on the direction of Hon'ble ITAT, Jaipur Bench from 1982. Section 2(15) also changed the scenario of the authorities from 01/4/2009 and definition of charitable purpose had been limited for certain trust who were involving in carrying on of any activity in nature of trade, commerce or business or any activity of rendering any service in relation to any trade, commerce or business for a cess or fees or any other consideration, irrespective of the nature of use or application or retention, of the income from such activity. There was also a limit prescribed by second proviso of this section i.e. 10 lacs later on 25 lacs in previous year. The learned CIT has thoroughly discussed the aspects of Section 2(15) of the Act and also cited various case laws and now it is clear that JDA is not a charitable institution but the earning money like a builder, which can be concluded on the basis of objects and functions of the institution. The detail of receipts of different nature has been elaborately mentioned by the learned CIT in his cancellation order, which does not include any charitable activity, for which he relied upon the decision in case of Punjab Urban Planning & Development Authority v. CIT [2006] 156 Taxman 37 (Chd.) (Mag.) wherein identical issue had decided by the Bench by upholding that development authority is not a charitable institution and learned CIT rightly rejected the 12A. He further relied the decision in case of Jammu Development Authority in ITA NO. 164/Jammu/2012, the Hon'ble Jammu High Court had not found any question of law. The Hon'ble ITAT Amritsar Bench had decided the Jammu Development Authority's case against the assessee and by upholding that amendment brought in section 2(15) by the Finance Act, 2008, that Jammu Development Authority is an authority established with the motive of profit constituted under Jammu & Kashmir Development Act, 1970 and that the activities of such authority are hit by Section 2(15) of the Act. Therefore, he prayed to confirm the order of the learned CIT.
6. We have heard the rival contentions of both the parties and perused the material available on the record. The JDA was established in October, 1982 by JDA Act. Purpose of JDA is for planning, coordinating and supervising for proper, orderly and rapid development of the areas in Jaipur region, in which several government departments, local authorities and other organization are at present engaged within their own jurisdictions to provide also that such authroty be enabled either itself or through other authority to formulate and execute plans, projects and schemes for the development of Jaipur region. So that housing, community facilities, civic amenities and other infrastructure are properly created for the population of Jaipur region in the prospective of 2001 AD or thereafter including the intermediate stage and to provide for matters connected with the purpose of aforesaid. Later on this Act further amended from time to time as per need of Jaipur region. As per chapter (vi), functions of the authorities have been defined in item No. (a) to (s). As per item-(h), the authority is authorized to develop agriculture, horticulture, floriculture, forestry, dairy development, transport, communication, schooling, cultural activities, sports, medicare, tourism, entertainment and similar other activities. As per item-(n), it performs in the area of urban renewal, environment and ecology directly or through its functional boards, therefore, the JDA not only planning the urban area with master development plan and zonal development plan but also sanction projects and schemes for development. The JDA is a tool of State government for coordinated and planned development in Jaipur region. In practical, the main work of JDA is construction of roads, sewerage, parks, play grounds, provide plots for educational, health and cultural institution for over all development of the community. By making planned development it provides smooth transportation so that air pollution can be minimized and save time of the public. If it is left in the hands of private operator, these facilities would not be provided on similar price as provided by the JDA. Whatever, the Revenue is generated through these activities are finally utilized for the benefit of the public. The intention of the institution is not to earn profit but recover the cost of the establishment as well as other expenditure to implement the object of the JDA. The State Government also give the grant to it. As per Rajasthan Tenancy Act, the land is owned by the State Govt. but farmers are lessee for 99 years in perpetuity. It can be acquired for the public purposes. Various sports as well as community facilities provided by the JDA are not for profit motive but for the development of the whole urban community. The learned DR as well as learned AR cited various case laws against and in favour of the assessee but recently Hon'ble Allahabad High Court in the case of Lucknow Development Authority has held that mere selling some product at profit will not ipso facto hit assessee by applying proviso to section 2(15) and deny exemption available under section 11. The intention and manner of the assessee was not to earn profit. Further the amendment made in Section 2(15) is effective from 2011-12 as clarified by the CBDT in its circular mentioned above. The ITAT 'A' Bench of Lucknow in the case of Uttar Pradesh Avas Evam Vikas Parishad v. CIT [IT Appeal No. 405 (Lkw.) of 2012, dated 30-1-2014] has held that as per Section 12AA that the CIT is satisfied that the activity of such Trust or Institution are not genuine or are not being carried out in accordance with the object of the Trust or Institution, as the case may be. The CIT shall pass an order in writing cancelling the registration of such Trust or Institution. It is essential that one of these two conditions must be satisfied that either the activities of such Trust are not genuine or the activities are not being carried out in accordance with the object of the Trust. The Bench did not find any condition in assessee's case. Therefore, the ITAT 'A' Bench of Lucknow allowed the appeal in favour of the assessee. In our case, the conditions are not found by the CIT, he simply applied Section 2(15) of the Act for cancelling the registration of the institution. The Hon'ble Delhi High Court in case of GS1 India v. DGIT (Exemption) [2014] 360 ITR 138/[2013] 38 taxmann.com 364. has considered amended Section 2(15) of the Act and held that with regard to scenario prior to 2008 amendment applied test of predominant object of activity enunciated by the Hon'ble Supreme Court in the case of Surat Cloth Manufacturing Association case (supra) to determine whether primary object of the activity involved in carrying out the object of general public utility is to be subserved the charitable purpose or to earn profit. In case where the predominant object of the activity is to carry out charitable purpose and not to earn profit, it does not lose its character of charitable purpose merely because some profit arises from such activities. Therefore, money earned from business held under trust or otherwise, to feed the charity would not disentitle or negate the claim of engagement in charitable purpose defined under section 2(15) of the Act. It further held that CBDT circular No. 11/2008 emphasized that 2008 amendment is only applicable to residual category, charitable entity when it carries on any activity in the nature of trade, commerce or business, on any activity and to determine whether such activity is commercial will be decided on its own facts and no generalization is possible. However, the tax authorities in the context of the above circular denied tax exemptions on the premises that charitable activity was only a mask to cover business activity of the charitable entity to determine whether the residual category, charitable entity is engaged in any business activity, the issue of the self enrichment and self gain should be carefully looked into. A small contribution by way of fees should not be emulated the transaction or the give activity to be commercial in nature. As per Section 2(15), the charitable activity test means activity with a view to make or earns profit. The four integrates laid down are (a) profit motive is a critical factor to discern whether the activity is business, trade or commerce, (b) charitable activity should be devoid of selfishness or illiberal spirit, (c) the underline propelling motive is not for commercial exploitation but general public good and (d) fees charged if any should be nominal and based on commercial principle.
Applying the above test, the Hon'ble Delhi High Court opined that a mere levy of fees is neither reflective of business aptitude nor indicative of profit oriented intent. The Hon'ble Delhi High Court held that when propelling motive is not to earn profit but general public good, the charitable entity will fail the business test and meet the touchstone of charity. The Hon'ble Delhi High Court further held that charging fees on IPR sense profit motive does not amount to commercial exploitation. Moreover, when the fees charged is commensurate based on commercial or business principles, the charity activity test is fulfilled. The Hon'ble Delhi High Court ruled as primary and predominant activity is charitable in nature. The nominal fees charged are important for covering operational cost of the petitioner. Thus, keeping in view of the charitable activity test, it was held that business activity of the petitioner is integral to its charitable purpose and question of requirement of separate books of account for the business activity seems redundant. The Hon'ble Delhi High Court's findings is squarely applicable in the case of the appellant. Further proviso to Section 2(15) of the IT Act has held by the Hon'ble ITAT, Mumbai Bench in the case of Indian Plastic Association (supra), is to cover those, which under the garb of general public utility carry on business on commercial activities to escape the liability under the Act gaining exemption U/s 11 of the Act, we also feel that this section applied on such type of trust or institution who get registration U/s 12A of the Act for claiming the exemption U/s 11 of the Act. The appellant is a government agency and engaged in the coordinate and planned development of Jaipur region and which is predominant object of it. The learned CIT also erred in applying the provisions of Section 293(c) of the Act, in this case, which applied withdrawal of approval granted under any provision of this Act, notwithstanding that a provision to withdraw such approval has not been specifically provided for in such provision. For cancellation of registration, the specific provision U/s 12AA is provided. Therefore, we are of the considered view that learned CIT was no right to withdraw the registration of the appellant from A.Y. 2009-10. Accordingly, we set aside the order of the learned CIT(A) and directed to grant the registration to the JDA.
7. In the result, the appeal of the assessee is allowed.
SUNIL 

*In favour of assessee.
IT/ILT: Where DRP had made adjustments on account of advertising, marketing and promotional expenses, without considering contentions raised by assessee-company, matter was to be readjudicated
■■■
[2014] 51 taxmann.com 191 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'I'
Zimmer India (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle-2, Gurgaon*
J. SUDHAKAR REDDY, ACCOUNTANT MEMBER 
AND C.M. GARG, JUDICIAL MEMBER 
IT APPEAL NO. 1625 (DELHI) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  30, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer Pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2009-10 - Assessee-company a subsidiary of a foreign company was primarily engaged in business of importing, marketing and distributing orthopaedic implant and instruments to customers in India - Dispute Resolution Panel made transfer pricing adjustments on account of advertising, marketing and promotional expenses - It was observed that DRP had in a very cursory manner passed its order - Further, many contentions raised by assessee had also not been considered - Whether matter was to be restored back for fresh adjudication - Held, yes [Para 7.1][In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee was a subsidiary of Zimmer Holdings Inc. USA. The company was primarily engaged in business of importing, marketing and distributing orthopaedic implant and instruments to customers in India through direct sales and also through a dealer network.

	■ 
	 
	The assessee-company had undertaken several international transactions in Transfer Pricing documentation for the relevant assessment year.

	■ 
	 
	The TPO considered some of the comparables selected by the assessee and rejected the others. 

	■ 
	 
	On appeal, the Dispute Resolution Panel in its order noted the decision of the Special Bench of the Tribunal in the case of L.G. Electronics India (P.) Ltd. v. Asstt. CIT [2013] 29 taxmann.com 300/140 ITD 41 (Delhi) on the issue, but rejected all the contentions of the assessee.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The sole issue that arises is the transfer pricing adjustment on account of advertising, marketing and promotional expenses. The contention of the assessee are summarised as follows. The adjustment made by TPO/DRP is erroneous because:

	(a)
	 
	computation of the AMP expenses of the appellant: sales commission and discount allowed may be excluded.

	(b)
	 
	Sponsorship and sales promotion has not been appropriately considered - these do not lead to brand promotion and may be excluded.

	(c)
	 
	AMP expenses incurred by Zimmer India for its own benefits and profits earned by Zimmer India from its distribution function takes into account any alleged excessive AMP.

	(d)
	 
	AMP is not an international transaction.

	(e)
	 
	Misinterpretation or placing incorrect reliance on the international guidance on marketing intangibles - OECD transfer pricing guidelines 2010 UN Manual and the Australian Tax Office (ATO) Guidelines.

	(f)
	 
	No adverse inference in previous years.

	(g)
	 
	Erroneous ad hoc markup of 12.75 per cent on alleged excessive AMP expenditure.

	(h)
	 
	Bright Line is a tool not a method. [Para 7]

	■ 
	 
	Both the parties admit that the DRP has in a very cursory manner passed its order. While nothing that the facts in this case are similar to the case of L.G. Electronics India (P.) Ltd. (supra), it had not applied any of the propositions laid down by the Special Bench. Many contentions raised by the assessee have not been considered. There is force in the arguments raised by the assessee. In any event as the claims of the assessee have to be examined based on the facts of the case, it will be proper to restore the issue to the file of the TPO for fresh adjudication in accordance with law, after affording the assessee opportunity of being heard. The TPO is directed to apply the ratio laid down by the Delhi Special Bench of the Tribunal in the case of L.G. Electronics India (P.) Ltd. (supra) and to adjudicate each and every argument raised by the assessee. [Para 7.1]

	■ 
	 
	In the result, the appeal of the assessee is allowed. [Para 8]


CASE REVIEW
 
L.G. Electronics India (P.) Ltd. v. Asstt. CIT [2013] 29 taxmann.com 300/140 ITD 41 (Delhi) (para 7.1) distinguished.
CASES REFERRED TO
 
L.G. Electronics India (P.) Ltd. v. Asstt. CIT [2013] 29 taxmann.com 300/140 ITD 41 (Delhi) (para 3).
Dr. Rakesh Gupta, Ashwani Taneja and Rishabh Kapoor, Advocates  for the Appellant. Peeyush Jain, CIT DR and Yogesh Verma, CIT DR  for the Respondent.
ORDER
 
J. Sudhakar Reddy, Accountant Member - This is an appeal filed by the assessee directed against the order of the AO passed u/s 143(3) r.w.s.144C of the Act.
2. Facts in brief: The assessee is a Subsidiary of Zimmer Holdings Inc. USA. The company is primarily engaged in business of importing, marketing and distributing orthopaedic implant and instruments to customers in India through direct sales and also through a dealer net work. The international transactions undertaken by the assessee company in Transfer Pricing documentation for the FY 2008-09 is summarised below.
Table1 : International transactions undertaken by the appellant
	S.No. 
	Nature of transaction 
	Amount (INR crores) 
	Method Applied 

	Class - I transactions
	 
	 
	 

	1.
	Purchase of Hip, Knee, Trauma implants
	35.97
	Primary Method Transaction Net Margin Method (TNMM)

	2.
	Purchase of Instruments
	10.86
	 

	3.
	Purchase of catalogues
	0.07
	 

	4.
	Purchase returns
	0.32
	Corroborative Method Resale Price Method ('RPM')

	Class II transactions
	 
	 
	 

	5.
	Reimbursement of expenses
	0.55
	 

	6.
	Reimbursement of expenses received
	0.14
	Comparable Uncontrolled Price Method ('CUP')

	 
	Total:
	47.91
	 


The summary of the economic analysis given by the Appellant for its Class-I transactions is given in table below.
Table 2: Summary of economic analysis for Class I transactions As per TP Study
	Particulars 
	RPM Approach 
	TNMM Approach 

	No. of comparables
	14 (10 from Prowess and 4 from C line) (Refer page 54 of the paper book)
	(10 from Prowess and 4 from C line) (Refer page 51 of the paper book)

	Profit Level Indicator (PLI)
	GP/Sales
	OP/Sales

	Zimmer India's margin (A)
	43% (refer page 71 of the paper book)
	22% (Refer page 71 of the paper book)

	Comparables' margin (B)
	27% (Refer page 54 of the paper book)
	6% (Refer page 51 of the paper book)


Table 3: Computation of AMP expenses of the appellant by the TPO in TPO order
	Particulars 
	FY 2008-09 (Amount in INR) 

	Sponsorships and sales promotion expenses
	21,913,556

	Discount allowed
	2,415,599

	Sales commission
	17,813,260

	Total AMP
	42,142,415

	Sales
	665,284,265

	Total AMP/Sales
	6.33%


Further in order to arrive at bright line limit, the TPO considered some of the comparables selected by the appellant and rejected the others. The comparables selected by the appellant in the TP study have been dealt during the TP assessment proceedings as under.
Table 4: Comparables selected by appellant and rejected by the TOP
	S.No. 
	TP Study comparables 
	Show cause notice (Page 200 and 201 of the paper book) 
	APPELLANT'S REPLY TO Show Cause Notice (page 133 and 134 of the paper book) 
	Final TP order (page 77 of Appeal Memorandum) 

	1.
	Abott India Ltd.
	3.1%
	3.58%
	3.58%

	2.
	Aditya Medisales Ltd.
	0.80%
	0.29%
	0.29%

	3.
	Genetic Laboratories Ltd.
	-
	Rejected
	 

	4.
	Hicks Thermometers (India Ltd)
	 
	1.68%
	 

	5.
	Lifeline Drgus & Pharma Ltd.
	0.006%
	0.01%
	0.01%

	6.
	Pharma Ltd.
	Rejected by TPO
	18.2%
	Rejected by TPO

	7.
	Remi Sales & Engineering Ltd.
	0.68%
	0.51%
	0.51%

	8.
	Serum International Ltd.
	Rejected by TPO
	15.46%
	Rejected by TPO

	9.
	Sharon Bio-Medicine Ltd.
	Rejected by TPO
	0.19%
	0.19%

	10.
	Solumiks Herbaceuticals Ltd.
	Rejected by TPO
	10.77%
	Rejected by TPO

	11.
	BA & Brothers (Eastern) Ltd.
	0.00%
	0.00%
	0%

	12.
	Duchem Laboratories Ltd.
	Rejected by TPO
	0.00%
	Rejected by TPO

	13.
	Ortin Laboratories Ltd.
	0.32%
	0.33%
	0.33%

	14.
	Satyatej Commercial Co.Ltd.
	2.1%
	0.01%
	2.1%

	
	Mean
	1.0009%
	3.91%
	0.87%


3. The Dispute Resolution Panel-III, New Delhi in its order noted the decision of the Special Bench of the Tribunal in the case of L.G. Electronics India (P.) Ltd. v. Asstt. CIT [2013] 29 taxmann.com 300/140 ITD 41 (Delhi) on the issue, but rejected all the contentions of the assessee.
4. Aggrieved, the assessee filed this appeal before us on the following grounds.
"On the facts and circumstances of the case, and in law:
1. The Ld. Dispute Resolution Panel ('Ld. DRP') and the Ld. Deputy Commissioner of Income-tax ('Ld. AO~) pursuant to the directions of the Ld. DRP, erred in enhancing the income of the appellant by Rs. 4.10 crores by holding that the appellant should have received reimbursement for "alleged excessive" Advertising, Marketing and Promotion (,AMP') expenses from its Associated Enterprises ('AEs') and in doing so have grossly erred by:
1.1 misinterpreting or placing incorrect reliance on the international guidance in relation to the 'marketing intangibles' and 'bright line test' from Organisation for Economic Co-operation and Development ('OECD'), US TP Regulations and Australian Tax Office ('ATO') and relying on several erroneous/factually incorrect and contradictory statements/ observations in the TP order, which are not relevant to the instant case, only in order to justify an otherwise inappropriate and unwarranted TP adjustment;
1.2 incorrectly holding the AMP expenses incurred by the appellant to be "excessive" on the basis of a "bright line limit" arrived at by deriving a ad-hoc set of 8 comparables from the set of 13 originally produced by the appellant in its TP documentation;
1.3 in upholding that the appellant has rendered services to its AEs by incurring the AMP expenses and by holding that a mark-up of 12.75% has to be earned by the appellant in respect of the "alleged excessive" AMP expenses, without any basis for the same whatsoever; case of a distributor namely BMW India Private Limited for AY 2008-09 which was submitted before the Ld. DRP during the hearing on November 28, 2013 wherein Hon'ble ITAT had adjudged if a distributor is sufficiently compensated by the AE through the pricing of products, i.e. through higher margins, the same would have catered to extra AMP expenses spent by the distributor as compared to the comparables. Accordingly, no separate compensation in the form of reimbursement of excess AMP expenses was required from the AEs.
1.4 without prejudice to its above contentions, incorrectly computing AMP/expenses ratio of the appellant by taking into account the items like discount allowed of Rs. 0.24 crores and sales commission of Rs 1.78 crores which are purely linked with actual sales made by the appellant during Assessment Year ('AY') 2009-10 and thus contradicting the principles laid down by Special Bench of the Hon'ble Income-tax Appellate Tribunal ('ITAT') in the case of LG Electronics India Private Limited regarding the exclusion of selling expenses.
1.5 not controverting or even taking cognizance of itemized details of expenses amounting to Rs. 2.19 crores booked under the head sponsorship and sales promotion expenses presented before the Ld. DRP as additional evidence which clearly set forth that these expenses were incurred by appellant on various events organized i.e. conferences, cadaver workshops, camps for creating awareness on orthopaedic problems, educating surgeons and community at large on the usage of implants and thus had no nexus with brand promotion.
1.6 ignoring that the facts and circumstances of the appellant's case during the year under consideration remain unchanged from those during the earlier years, for which the appellant's international transactions were found to be at arm's length .
On the facts and in the circumstances of the case and in law, the Ld. AO erred in initiating penalty proceedings under section 271(1)(c) read with section 274 of the Act.
That the above grounds of appeal are without prejudice to each other."
5. We have heard Dr.Rakesh Gupta, the Ld.Counsel for the assessee and Shri Peeyush Jain, the Ld.CIT, D.R. on behalf of the Revenue.
6. On a careful consideration of the facts and circumstances of the case, on perusal of material on record, orders of the authorities below, case laws cited, we hold as follows.
7. The sole issue that arises for our consideration is the transfer pricing adjustment on account of advertising, marketing and promotional expenses. The contention of the assessee are summarised as follows.
The adjustment made by TPO/DRP is erroneous because:
	(a)
	 
	computation of the AMP expenses of the appellant : sales commission and discount allowed may be excluded (page 113 to 132 of the assessee's paper book - ground 1 read with sub ground 1.5)

	(b)
	 
	sponsorship and sales promotion has not been appropriately considered - these do not lead to brand promotion and may be excluded (ground 1 read with sub ground 1.6 - assessee's paper book 115, 119 to 125)

	(c)
	 
	AMP expenses incurred by Zimmer India for its own benefits and profits earned by Zimmer India from its distribution function takes into account any alleged excessive AMP (ground 1 read with sub ground 1.4 - paper book pages 115 and 132)

	(d)
	 
	AMP is not an international transaction :

	(e)
	 
	Misinterpretation or placing incorrect reliance on the international guidance on marketing intangibles - OECD transfer pricing guidelines 2010 UN Manual and the Australian Tax Office (ATO) Guidelines (ground 1 read with sub ground 1.1) (Refer page 140 of paper book)

	(f)
	 
	No adverse inference in previous years (ground 1 read with sub ground 1.7)

	(g)
	 
	erroneous adhoc mark up of 12.75% on alleged excessive AMP expenditure (ground 1 read with sub ground 1.3)

	(h)
	 
	Bright Line is a tool not a method (ground 1 read with sub ground 1.5).


7.1 Both the parties admit that the DRP has in a very cursory manner passed its order. While noting that the facts in this case are similar to the case of L.G. Electronics India (P.) Ltd. (supra), it had not applied any of the propositions laid down by the Special Bench. Many contentions raised by the assessee have not been considered. We find force in the arguments raised by the assessee. In any event as the claims of the assessee have to be examined based on the facts of the case, we deem it proper to restore the issue to the file of the TPO for fresh adjudication in accordance with law, after affording the assessee opportunity of being heard. We direct the TPO to apply the ratio laid down by the Delhi Special Bench of the Tribunal in the case of L.G. Electronics India (P.) Ltd. (supra) and to adjudicate each and every argument raised by the assessee.
8. In the result, the appeal of the assessee is allowed.
PAMPA 

*In favour of assessee/Matter remanded.
IT : Interest income earned on bank deposits utilized for providing security for obtaining Letter of credit, having direct nexus with business of assessee-exporter, was its business income eligible for section 80HHC deduction
■■■
[2015] 53 taxmann.com 41 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax, Goa
v.
V.S. Dempo & Co. Ltd.*
B. P. DHARMADHIKARI AND A.S. GADKARI, JJ. 
TAX APPEAL NOS. 64,66,69 & 70 OF 2006†
SEPTEMBER  30, 2014 
Section 80HHC, read with sections 28(i) and 56, of the Income-tax Act, 1961 - Deduction - Exporters (Computation of deduction) - Assessment years 1991-92 to 1995-96 - Assessee company was engaged in business of export of iron ore, cashew kernels and marine products - Assessee carried out money market operation as one of its business activities - Assessee had received interest in respective previous years on FDR in banks and inter-corporate deposits - These deposits were utilized for providing security for obtaining short-term loans or as a deposit towards LC opening - Whether interest received by assessee was having direct or proximate relationship with their main business activity and as such, same had to be treated as 'business income' eligible for deduction under section 80HHC - Held, yes [Para 15] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee company was engaged in the business of export of iron ore, cashew kernels and marine products.

	■ 
	 
	The assessee had received interest in the respective previous years on FDR in the banks and inter-corporate deposits and the same was utilized for providing security for obtaining short-term loans or as a deposit towards LC opening and, thus, deposits made by the assessee was having direct nexus with the business of the assessee.

	■ 
	 
	The Assessing Officer held that as the assessee was having surplus money, which had not been used for business purpose, the money was kept for earning interest and the interest earned by the assessee could not be treated as a business income. The Assessing Officer treated the interest income under the head "income from other soruces".

	■ 
	 
	The Commissioner (Appeals) in turn held that "income from interest" earned by the assessee was 'business income' and not "income from other sources".

	■ 
	 
	On further appeal, the Tribunal also held in favour of assessee.

	■ 
	 
	On further appeal :


HELD
 
	■ 
	 
	In the present case also as per the own findings of the Assessing Officer, the assessee is utilizing deposits for giving security to the banks and opening Letters of Credit etc. As per the records, investing surplus funds in the call money market or short-term deposit in favour of the banks for providing security for obtaining short-term loans or as a deposit towards LC opening is one of the business activities of the assessee and this had come for the scrutiny of the Tribunal for the assessment years 1967-68 to 1972-73 and it was held in favour of the assessee that the interest income accrued therefrom is a business income. The record is very clear that there is no material to demonstrate the substantial change in the said view for years which were followed thereafter. It was after substantial consistent following of the said view, it appears that the Assessing Officer took a distinct and separate view thereby treating the interest income as income from other sources in the year 1991-92 and thereafter. The department has not established in any case that the said interest has been spent for any other purpose except the business purpose. The important aspect which is to be considered here is that the assessee is earning this interest income for last many years and it was always treated as business income.[Para 14]

	■ 
	 
	The assessee has utilized the surplus money for making investments in the bank deposits or call money market or inter-corporate deposits and it always retained its character as business assets. The interest income earned by the assessee has direct nexus with its business activity, as the said amounts were invested by the assessee for availing short-term loans or for taking out LC opening. The object clauses of the Memorandum and Articles of Association particularly clauses (55) and (82) permit the company to lend, advance or deposit money as part of the business activity and the assessee company carries out money market which is one of its business activities. Therefore, it can be safely said that the interest income earned by the assessee is an earning out of its business activity only, as it has direct nexus with the said amount of business activity. The interest received by the assessee is having direct or proximate relationship with their main business activity and as such, the same has to be treated as "business income". The surplus money, having absolutely no nexus with amount or ancillary business activity deposited with bank only and solely with a view of earning interest by keeping said funds idle, then it can be treated as non-business income or income from the other sources. [Para 15]

	■ 
	 
	In view of the facts of the present cases, the interest earned by the assessee is "business income" only and the Tribunal has rightly held that the interest income earned by the assessee is a business income. [Para 16]


CASE REVIEW
 
Radhasoami Satsang v. CIT [1992] 193 ITR 321/60 Taxman 248 (SC) (para 14) followed.
CASES REFERRED TO
 
Godavari Sugar Mills Ltd. v. CIT [1991] 191 ITR 359/57 Taxman 47 (Bom.) (para 8), Bharti Televentures Ltd. v. Addl./Jt. CIT [2013] 213 Taxman 320/29 taxmann.com 326 (Delhi) (para 8), Collis Line (P.) Ltd. v. ITO [1982] 135 ITR 390/9 Taxman 129 (Ker.) (para 8), CIT v. Lok Holdings [2009] 308 ITR 356/[2010] 189 Taxman 452 (Bom.) (para 10), Radhasoami Satsang v. CIT [1992] 193 ITR 321/60 Taxman 248 (SC) (para 10), CIT v. Dalmia Promoters Developers (P.) Ltd. [2006] 281 ITR 346/151 Taxman 202 (Delhi) (para 10), CIT v. Tamil Nadu Dairy Development Corpn. Ltd. [1995] 216 ITR 535/87 Taxman 1 (Mad.) (para 10), CIT v. Paramount Premises (P.) Ltd. [1991] 190 ITR 259 (Bom.) (para 10) and Krishna Prasad & Co. Ltd. v. CIT [1955] 27 ITR 49 (SC) (para 12).
Ms. Asha Desai and Ms. Priyanka Parab, Advocates  for the Appellant. Mihir Naniwadekar and Ms. Vinita Palyekar, Advocates  for the Respondent.
JUDGMENT
 
A.S. Gadkari, J. - The aforesaid appeals preferred by the Revenue Department under Section 260-A of the Income Tax Act, 1961, involves common question of law and therefore are decided together by this common judgment. The aforesaid appeals came to be admitted by order dated 27/11/2006 on the following substantial questions of law:
	"(A)
	 
	Whether on the facts and in the circumstances of the case the ITAT was justified in law in holding that interest income earned by the assessee was in the nature of business income, though assessee has not shown any nexus to prove that it was earned in the course of their Export business, in order to claim deduction u/s 80HHC?

	(B)
	 
	Whether on the facts and in the circumstances of the case the ITAT erred in treating the interest earned on Bank deposit, Intercorporate deposit, call money deposit, debentures and interest received from Income Tax Department, as business income for the purpose of computing deduction u/s 80HHC?"


2. The present appeals are pertaining to Assessment Years 1991-1992 to 1995-1996 of the Respondent/Assessee Company. The Respondent/ Assessee Company is engaged in the business of export of iron ore, cashew kernels and marine products and also deals in auto accessories and general merchandise. As per the record, the company's Memorandum and Articles of Association in its object clauses (55) and (82) permit the Company to lend, advance or deposit the money as part of the business activities. The Assessee contended that, in pursuance to the object clauses of the Memorandum and Articles of Association, the Assessee carries out money market operation as one of its business activities.
3. The record discloses that, the Assessment Officer by its orders of different dates relating to the Assessment Years 1991-1992 to 1995-1996 has held that the interest income earned by the Assessee as the "income from other sources" and not as "income from business" and thereby declined to give benefit for the purpose of computing deduction as contemplated under Section 80HHC of the Income Tax Act, to and in favour of the Assessee.
4. The Respondent/Assessee feeling dissatisfied by the Assessment Orders passed by the Assessment Officer preferred appeals before the Commissioner of Income Tax (Appeals) who in turn held that the "income from the interest" earned by the Assessee is the " business income" and not the "income from other sources" and gave the necessary statutory benefits to the Respondent/Assessee.
5. The Revenue Department feeling aggrieved by the said orders passed by the Commissioner of Income Tax ( Appeals ) preferred different appeals before the Income Tax Appellate Tribunal, which in turn held that the income from the interest earned by the Respondent/Assessee is a " income from business" i.e. business income and not "income from other sources". The Income Tax Appellate Tribunal upheld the orders of the Commissioner of Income Tax (Appeals ) on that point.
6. The Revenue Department feeling aggrieved and dissatisfied by the said orders precisely dated 21.12.2005 and 30.12.2005 passed by the Income Tax Appellate Tribunal has preferred the present appeals. As stated herein above, the present appeals are admitted on the aforesaid substantial questions of law mentioned in para 1 herein above.
7. Heard Ms. Asha Desai, learned counsel appearing for the appellant Revenue Department and Shri Mihir Naniwadekar, learned counsel appearing for the Respondent/Assessee at length and also perused the records minutely.
The learned counsel appearing for the appellant has submitted that the Respondent/Assessee is in the habit of investing surplus funds in bank deposits and inter-corporate deposits. She submitted that there are instances that the Respondent/Assessee has made long term investments and also investing the said funds for last so many years. That makes it clear that it is an excess fund which is not required for business purpose of the Assessee. If it is surplus and excess funds which are invested, the same cannot be treated as having nexus with the business of the Assessee. She, therefore, urged before us that the findings recorded by the Commissioner of Income Tax ( Appeals ) and the Income Tax Appellate Tribunal are incorrect and wrong. She submitted that taking into consideration the investment made by the Assessee, the interest earned on the said investment should be treated as the "income from other sources" and not as "business income". She further submitted that it is the Assessee who has utterly failed to show any nexus about the said investments made by it with its business activities and, therefore, the Assessee is not entitled to claim deduction under Section 80 HHC of the Income Tax Act. She urged before this Court that the present appeals may be allowed.
8. The learned counsel appearing for the appellant i.e. Revenue Department relied on the following judgments.
	(i)
	 
	Godavari Sugar Mills Ltd. v. CIT [1991] 191 ITR 359/57 Taxman 47 (Bom.)

	(ii)
	 
	Bharti Televentures Ltd. v. Addl./Jt. CIT [2013] 213 Taxman 320/29 taxmann.com 326 (Delhi)

	(iii)
	 
	Collis Line (P.) Ltd. v. ITO [1982] 135 ITR 390/9 Taxman 129 (Ker.).


9. Shri Naniwadekar, learned counsel appearing for the Respondent/Assessee submitted that there is no error at all either on facts or on law, committed by the ITAT and whatever has been argued by the learned counsel appearing for the appellant constitute only the question of fact and does not involve any question of law. While supporting the orders passed by the Income Tax Appellate Tribunal, he submitted that, it is not disputed that for last many years the Respondent/Assessee is earning interest on fixed deposits and inter-corporate deposits or investments in the call money deposits. He further submitted that even the Assessing Officer in the Assessment Order relating to 1991-1992 has recorded a finding that the Assessee is investing surplus funds in the call money markets or short term deposits in various banks and the same is utilized for providing security for obtaining short term loans or as a deposit towards LC opening. He submitted that this shows that the deposits made by the Assessee is having direct nexus with the business of the Assessee. The learned counsel for the Respondent/Assessee further submitted that it is the one of the business activities of the Assessee. He contended that in pursuance of the object clauses of the Memorandum and Articles of Association, the Assessee carries out money market operations as one of its business activities. He further contended that the money which has been invested by the Assessee in the banks has direct nexus with Letters of Credit taken out by the Assessee. He, therefore, submitted that the interest earned on the said deposits for taking out Letters of Credit is incidental to the main purpose and, therefore, it has to be treated as "income from business. He contended that the said interest earned by the Respondent/Assessee does not arise from any other source as has been held by the Assessing Officer. He lastly contended that the interest income earned by the Respondent/Assessee falls within the purview of the expression "business income" as per the explanation (baa) to Section 80HHC. Shri Naniwadekar submitted that the authorities relied upon by the learned counsel appearing for the appellant have no application in view of the facts of the present cases. He contended that the present cases involve a mixed question of facts and law and, therefore, urged before us that the present appeals may be dismissed. He further submitted that the law in respect of the meaning to be given to the interest income as to whether it is business income or income from other sources is well settled by the various judgments, either of the Supreme Court or High Courts.
10. The learned counsel appearing for the Respondent/Assessee has relied upon the following judgments :
	(i)
	 
	CIT v. Lok Holdings [2009] 308 ITR 356/[2010] 189 Taxman 452 (Bom.)

	(ii)
	 
	Radhasoami Satsang v. CIT [1992] 193 ITR 321/60 Taxman 248 (SC)

	(iii)
	 
	CIT v. Dalmia Promoters Developers (P.) Ltd. [2006] 281 ITR 346/151 Taxman 202 (Delhi)

	(iv)
	 
	CIT v. Tamil Nadu Dairy Development Corpn. Ltd. [1995] 216 ITR 535/87 Taxman 1 (Mad.) and

	(v)
	 
	CIT v. Paramount Premises (P.) Ltd. [1991] 190 ITR 259 (Bom.).


11. The record reveals that the Assessee has received interest in the respective previous years on FDR in the banks and inter-corporate deposits. The Assessing Officer treated the interest income under the head "income from other sources" and excluded from the head " profits and gains of business or profession". The Assessing Officer was of the view that the Assessee is having surplus funds available which Assessee was investing in the call money deposit/short term deposit in various banks and only as and when it is required for providing security, the Assessee is availing/furnishing the said deposit as security for obtaining short term loans or as a deposit towards LC opening. That the entire deposits to a large extent were being renewed period after period and year after year and the Assessee is earning interest for years together on the said deposits. That the Assessing Officer has further held that as the Assessee was having surplus money, which has not been used for business purpose, the money was kept for earning interest and the interest earned by the Assessee cannot be treated as a business income. The learned counsel appearing for the appellant Revenue Department has supported these findings of the Assessing Officer and has relied on the aforesaid citations in support of her contentions.
12. (i) The first judgment relied upon by the learned counsel appearing for the appellant is in the case of Godavari Sugar Mills Ltd. (supra). The Assessing Officer has also after relying on the same has reached to the conclusion that the interest income of the Assessee is "income from other sources". In the case of Godavari Sugar Mills Ltd. (supra), the learned Single Judge of Bombay High Court has held that it was for the Assessee to place the material before the departmental authorities or the Tribunal to show that these monies on which the interest in dispute was earned were advanced in the course of the Assessee's business or that the amounts advanced/lent there for short term deposits not for earning interest as such but for not keeping the money idle.
(ii) The second judgment relied upon by the learned counsel for the appellant is in the case of Bharti Televentures Ltd. (supra) wherein the Division Bench of the Delhi High Court after relying on the judgment in the case of Krishna Prasad & Co. Ltd. v. CIT [1955] 27 ITR 49 (SC) has quoted the following paras :
" The term business" is a word of very wide, though by no means determinate, scope. It has rightly been observed in judicial decisions of high authority that it is neither practicable nor desirable to make any attempt at de-limiting the ambit of its connotation. Each case has to be determined with reference to the particular kind of activity and occupation of the person concerned. Though ordinarily business" implies a continuous activity in carrying on a particular trade or avocation, it may also include an activity which may be called, quiescent"."
It is pertinent to note here that, in the case of Bharti Televentures Ltd. (supra) itself, in para 12, the Delhi High Court has further held that, 
"while it is true that the term "business" is of wide connotation, the true and applicable test in the opinion of that Court was articulated in Tuticorin Alkali Chemicals & Fertilizers Ltd., v. CIT., [1997] 227 ITR 172"
(iii) The last judgment relied upon by the learned counsel for the appellant Revenue Department is in the case of Collis Line (P.) Ltd. (supra) wherein the learned Single Judge of the Kerala High Court has observed that,
"That investment, as found by the Commissioner, was only to secure the money which was lying idle. An income earned from that source is, therefore, not an income earned in the course of business so as to make it a part of the profits and gains of the assessees business. That is an income which has been found to be traceable to other sources". 
And, therefore, it was held by the Kerala High Court that the interest earned from such deposit was assessable as income from other sources and not as business income. On the facts of the said case, the Kerala High Court has held that the amount was deposited because money was lying idle and it was safer and wiser to put it in the bank. The interest thereby earned was incidental to the main purpose of the deposit, which was safe keeping and not earning profits. Therefore, it was held that such income was rightly found to be income from other sources.
13. Shri Naniwadekar, learned counsel appearing for the Respondent has relied upon the aforesaid five judgments in support of his contentions.
	(i)
	 
	In the case of Lok Holdings (supra), it has been held by the Division Bench of Bombay High Court in paras 7 and 8 of the said judgment that, the idle amounts were deposited with the bank or given on temporary loans until such time as they were required for construction. Thus, the interest was earned on these amounts. In due course the assessee's appeal was considered by the Tribunal and the Tribunal recorded a finding that the entire interest sprang from the business activity of the assessee and did not arise out of any independent activity. The High Court has further held that in that case, admittedly, the assessee company was engaged in the construction business and had deposited money received in the course of such business with the bank, earning interest thereon and treated the said income as "business income" and temporarily invested the surplus amounts with banks and other concerns, and that the interest earned thereon is "business income" and cannot be assessed as "income from other sources".

	(ii)
	 
	Next judgment relied upon by the learned counsel appearing for the Respondent/Assessee is in the case of Radhasoami Satsang (supra) wherein the Supreme Court has adopted the Rule of Consistency and held that, in the absence of any material change justifying the Department to take a different view from that taken in earlier proceedings, the question of the exemption of the assessee appellant should not have been reopened. The Supreme Court has observed that the assessments are certainly quasi-judicial in nature and strictly speaking, res judicata does not apply to income tax proceedings. It was held that each assessment year being a unit, what is decided is one year may not apply in the following year but where a fundamental aspect permitting through the different assessment years has been found as a fact one way or the other and parties have allowed that position to be sustained by not challenging the order, it would not be at all appropriate to allow the position to be changed in a subsequent year.

	(iii)
	 
	In the case of Dalmia Promoters Developers (P.) Ltd. (supra), the Division Bench of Delhi High Court after relying on the judgment in the case of Radhasoami Satsang (supra) has held that for rejecting the view taken for the earlier assessment years, there must be a material change in the fact situation. There is no gainsaying that the previous view will have no applicable even in cases where the law itself has undergone a change but before an earlier view can be upset or digressed from, one of the two must be demonstrated, namely, a change in the fact situation or a material change in law whether enacted or declared by the Supreme Court. The Delhi High Court has therefore, held that the amount received from the co-developers and investments of such amount in fixed deposit is directly related to business activities and the interest income earned on deposits held to be the business income for earlier Assessment Years. The Revenue accepting the Appellate orders and there was no material change in facts in subsequent years, the view taken for earlier years would continue on principles of consistency.

	(iv)
	 
	Next judgment relied upon by Shri Naniwadekar is in the case of Tamil Nadu Dairy Development Corpn. Ltd. (supra) wherein the Division Bench of Madras High Court has held that the interest accrued on short term deposits of the assessee -company which were made out of the business funds available with the assessee -company before the same were utilized for actual business and, and as such, the same is incidental to the business activity of the assessee- company and as such, the interest on the short term deposits should be treated as business income.

	(v)
	 
	The last judgment relied upon by the learned counsel appearing for the Respondent/Assessee is in the case of Paramount Premises (P) Ltd. (supra), wherein the Division Bench of the Bombay High Court has held that " idle amounts were deposited with the bank or given on temporary loans until such time as they were required for construction. Thus, interest was earned on these amounts. The assessee was also required to give a guarantee to the State Bank in respect of the land taken on lease for construction work. For this purpose, certain amounts were kept in fixed deposits on which the assessee earned interest. In these circumstances, the Tribunal has given a finding of fact to the effect that the entire interest sprang from the business activity of the assessee and did not arise out of any independent activity. Accordingly, interest income was considered as the business income of the assessee.


14. Thus, after taking into consideration the settled legal position as enumerated from the aforesaid citations and as stated earlier, in the present case also as per the own findings of the Assessing Officer, the Assessee is utilizing deposits for giving security to the banks and opening Letters of Credit etc. As per the records, investing surplus funds in the call money market or short term deposit in favour of the banks for providing security for obtaining short term loans or as a deposit towards LC opening is one of the business activities of the Assessee and this had come for the scrutiny of the Tribunal for the Assessment Years 1967-68 to 1972-1973 and it was held in favour of the Assessee that the interest income accrued therefrom is a business income. The record is very clear that there is no material to demonstrate the substantial change in the said view for years which were followed thereafter. It was after substantial consistent following of the said view, it appears that the Assessing Officer took a distinct and separate view thereby treating the interest income as income from other sources in the year 1991-92 and thereafter. The department has not established in any case that the said interest has been spent for any other purpose except the business purpose. The important aspect which is to be considered here is that the Respondent/Assessee is earning this interest income for last many years and it was always treated as business income. In view of the ratio laid down by the Supreme Court in the case of Radhasoami Satsang (supra) and by applying the said rule of consistency, we hold that, in the absence of any material change justifying the Department/Assessing Officer to take a different view from that taken in earlier proceedings, the question of the exemption of Respondent/Assessee should not have been reopened.
15. The Respondent/Assessee has utilized the surplus money for making investments in the bank deposits or call money market or inter-corporate deposits and it always retained its character as business assets. In our opinion the interest income earned by the Assessee has direct nexus with its business activity, as the said amounts were invested by the Respondent/Assessee for availing short term loans or for taking out LC opening. The object clauses of the Memorandum and Articles of Association particularly clauses (55) and (82) permit the company to lend, advance or deposit money as part of the business activity and the Assessee company carries out money market which is one of its business activities. Therefore, it can be safely said that the interest income earned by the Respondent/ Assessee is an earning out of its business activity only, as it has direct nexus with the said amount of business activity. The interest received by the Respondent/Assessee is having direct or proximate relationship with their main business activity and as such, the same has to be treated as "business income". As stated earlier, the money of the company was used for making investment in the bank deposits or call money market or inter-corporate deposits with the objective for availing short term loans or for keeping deposits for the purpose of LC's and said money had always retained its character as business assets. In our opinion, the surplus money, unless and until it is pulled out totally from the business and having absolutely no nexus with the amount or ancillary business activity and thereby the same is deposited with the bank only and solely with a view of earning interest by keeping the said funds idle, then it can be treated as non-business income or income from the other sources.
16. In view of the facts of the present cases, we are of the opinion that the interest earned by the Respondent/Assessee is "business income" only and we hold that the Income Tax Appellate Tribunal has rightly held that the interest income earned by the Respondent/Assessee is a business income. The questions framed hereinabove are answered accordingly.
17. For the reasons stated herein above, in our considered opinion, there are no merits in these appeals and the appeals are hereby dismissed with no order as to costs.
POOJA 

*In favour of assessee.
†Arising out of order of Tribunal dated 21-12-2005 and 30-12-2005. 
IT/ILT: Where in course of transfer pricing proceedings, Tribunal found that average mean margin earned by comparables was lower than profit margin charged by assessee-company to its AE, addition made by Assessing Officer to total income of assessee by way of TP adjustment was to be set aside
■■■
[2014] 51 taxmann.com 238 (Hyderabad - Trib.) 
IN THE ITAT HYDERABAD BENCH 'A'
Parexel International (India) (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Circle 16(3), Hyderabad*
P.M. JAGTAP, ACCOUNTANT MEMBER 
AND SMT. P. MADHAVI DEVI, JUDICIAL MEMBER 
IT APPEAL NOS. 144 & 607 (HYD.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  30, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments/TNMM) - Assessment year 2009-10 - Assessee challenged comparables selected by TPO for purpose of TP analysis and was objecting to selection of only five comparables out of twelve companies selected by TPO as comparables - Whether five comparables being functionally different could not be taken as comparables and had to be excluded - Held, yes - Whether arithmetic mean of margins of remaining seven comparables was lower than profit margin charged by assessee-company to its AE in relevant international transactions and thus no TP adjustment was required to be made in case of assessee - Held, yes [Para 21] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a company engaged in the business of providing IT enabled services to the other group concerns. It was a wholly owned subsidiary of 'P' International Holding (BV) Netherlands, which in turn was owned by 'P' International Corporation, USA. The assessee-company mainly provided routine services such as operationalising the 'case report form' in computer system and undertaking certain control tests of the images sent by the Associate Enterprises (AE).

	■ 
	 
	During course of assessment proceedings the Assessing Officer noticed that the assessee-company had provided IT enabled processing services to its AEs.

	■ 
	 
	The assessee used TNMM to benchmark said category of international transactions taking Operating Profit to Total Cost (OP/TC) as Price Level Indicator (PLI).

	■ 
	 
	Fourteen comparables were selected by the assessee by applying certain filters and since the Arithmetic Mean of OP/TC of the said fourteen comparables was 11.91 per cent, as against the OP/TC of 15.57 per cent of the assessee in relation to its international transactions with AEs., the price charged to the AE in respect of these transactions was claimed by the assessee to be as at arm's length.

	■ 
	 
	The TPO was of the opinion that the method adopted by the assessee for selecting the comparables suffered from defects and the same, therefore, had resulted in selection of inappropriate comparables and rejection of appropriate comparables.

	■ 
	 
	The TPO finally selected 12 companies as comparables with Arithmetic Mean of their OP/TP at 27.42 per cent.

	■ 
	 
	The TPO determined Arm's Length Price (ALP) of this set of international transactions at a margin of 26.71 per cent and, accordingly, proposed certain adjustment to assessee's ALP.

	■ 
	 
	Objections were filed by the assessee before the Dispute Resolution Panel, which inter alia did not find merit in the submissions made by the assessee on this issue and holding the action of the TPO to be proper, declined to interfere with the same. The DRP also overruled substantially the other objections raised by the assessee. Accordingly, final assessment order was passed by the Assessing Officer as per the directions given by the DRP under section 144C(5), making therein the addition of Rs. 2.41 crores to the total income on account of TP Adjustment.

	■ 
	 
	Aggrieved, the assessee filed appeal:


HELD
 
General 
	■ 
	 
	The assessee has challenged the comparables selected by the TPO for the purpose of TP analysis and is objecting to the selection of only five comparables out of the twelve companies selected as comparables.

	■ 
	 
	Thus, it is essential to determine if these comparables were rightly excluded/included by the TPO. The analysis in respect of each comparable objected to was done in following manner :


Accentia Technologies Limited 
	■ 
	 
	The assessee pointed out that there was acquisition of a company by Accentia Technologies Limited during the relevant year, and the said company, therefore, cannot be considered as comparable due to this extraordinary event which occurred in the relevant year as rightly held by the Tribunal inter alia in the case of Excellence Data Research (P.) Ltd. v. ITO [IT Appeal No.159 of 2014, dated 31-7-2014]. Although the revenue has sought to contend that the acquisition of a company by Accentia Technologies Ltd. took place at the fag end of the year under consideration, the assessee has pointed out that the process of acquisition had started on 15-5-2008 itself, i.e. in the earlier part of the year under consideration. Therefore, the decision of the coordinate bench of this Tribunal in the case of Excellence Data Research Services (P.) Ltd. (supra) is followed and the Assessing Officer/TPO is directed to exclude the Accentia Technologies Limited from the list of comparables.[Para 13]


Cosmic Global Ltd. 
	■ 
	 
	As regards the selection of Cosmic Global Ltd. as comparable, it is observed that this company was also excluded by the Tribunal from the list of comparables in the case of Excellence Data Research Services (P.) Ltd. (supra), following the decision of the Delhi Bench of the Tribunal in the case of Mercer Consulting (India) Ltd. v. Dy. CIT [2014] 47 taxmann.com 84/150 ITD 1, wherein Cosmic Global Limited was not accepted as comparable by the Tribunal.[Para 14]

	■ 
	 
	As pointed out by the assessee, substantial work was outsourced by Cosmic Global Limited in the relevant year, which is evident from the fact that the outsourcing cost was 57 per cent of the total Operating Cost of the said company. Keeping in view this position clearly evident from the relevant details furnished on record, which is not disputed even by the revenue, respectfully following the decision of the coordinate Bench of the Tribunal in the cases of Mercer Consulting India (P.) Ltd. (supra) and Excellence Data Research (P.) Ltd. (supra) to hold that Cosmic Global Limited cannot be considered as comparable with the assessee-company. Accordingly, the Assessing Officer is directed to exclude the same from the list of comparables.[Para 15]


Eclerx Services Ltd. 
	■ 
	 
	As regards selection of Eclerx Services Ltd. as comparable, it is observed that the said company was excluded by the Tribunal from the list of comparables inter alia in the case of Excellence Data Research (P.) Ltd. (supra), after having found the same to be functionally different.[Para 16]

	■ 
	 
	The revenue has raised a contention that Excellence Data Research P. Ltd. is not functionally similar with that of the assessee-company, and therefore, the decision of the Tribunal rendered in the case of Excellence Data Research Ltd. (supra) to exclude Eclerx Services Ltd. from the list of comparables on the ground of functional difference, cannot be straight away applied in the case of the assessee, to exclude this comparable. As noted by the Tribunal in its order, Excellence Data Research P. Ltd. was rendering back office/data segregation, content development and support services in relation to analysis, content research and projections for all types of business information, while the assessee-company in the present case, as pointed by the TPO in his order, is engaged in the business of providing IT enabled services to its group concerns, such as operationalising the case-report form in the computer system, and undertaking quality control tests of the images sent by the AEs. After having considered the nature of functions performed by the assessee-company vis-a-visExcellence Data Research (P.) Ltd. (supra), it was found that both these companies basically are providing data management and data processing services which are in the nature of low end services, and the same therefore, cannot be considered as functionally different for the purpose of comparability analysis. Therefore, the contention raised by the revenue is rejected and the Assessing Officer is direct to exclude Eclerx Services P. Ltd. from the list of comparables, it being a functionally different company.[Para 17]


Genesys International Ltd. 
	■ 
	 
	As regards the selection of Genesys International Ltd. as comparable, it is observed that this company was also excluded by the Tribunal from the list of comparables in the case of Excellence Data Research (P.) Ltd. (supra), following the decision of the Delhi Bench of the Tribunal in the case of Mercer Consulting (India) Ltd. (supra), wherein Genesys International Ltd. was not accepted as comparable by the Tribunal.[Para 18]

	■ 
	 
	At the time of hearing the revenue has raised a contention that Excellence Data Research P. Ltd. is not functionally similar with that of the assessee-company, and therefore, the decision of the Tribunal rendered in the case of Excellence Data Research (P.) Ltd. (supra) to exclude Genesys International Ltd. from the list of comparables on the ground of functional difference, cannot be straight away applied in the case of the assessee, to exclude this comparable. As noted by the Tribunal in its order, Excellence Data Research (P.) Ltd. (supra) was rendering back office/data segregation, content development and support services in relation to analysis, content research and projections for all types of business information, while the assessee-company in the present case, as pointed by the TPO in his order, is engaged in the business of providing IT enabled services to its group concerns, such as operationalising the case-report form in the computer system, and undertaking quality control tests of the images sent by the AEs. After having considered the nature of functions performed by the assessee-company vis-a-vis Excellence Data Research P. Ltd., it is found that both these companies basically are providing data management and data processing services which are in the nature of low end services, and the same therefore, cannot be considered as functionally different for the purpose of comparability analysis. Therefore, the contention raised by is rejected and the Assessing Officer is directed to exclude Genesys International Ltd. from the list of comparables, it being a functionally different company.[Para 19]


Infosys BPO 
	■ 
	 
	As regards selection of Infosys BPO as a comparable company, the assessee has contended that the said company cannot be taken as comparable because of its uncomparable size of operations. He has contended that the turnover of the said company was many times higher than that of the assessee during the year under consideration. Although the revenue has contended that the size of operations does not matter as far as selection of comparables is concerned especially in the sector of IT Enabled services, it is observed that similar issue has been decided by the Delhi High Court in the case of CIT v. Agnity Technologies (P.) Ltd. [2013] 219 Taxman 26/36 taxmann.com 289 holding that huge turnover companies like Infosys and Wipro cannot be considered as comparables with smaller companies like the assessee in the present case. Respectfully following the decision of the Delhi High Court in the case of Agnity Technologies P. Ltd. (supra), the Assessing Officer/TPO was to be directed to exclude Infosys BPO from the list of comparables.[Para 20]

	■ 
	 
	Thus, the five comparables, viz. (1) Accentia Technologies Limited, (2) Cosmic Global Ltd., (3) Eclerx Services Ltd., (4) Genesys International Ltd., (5) Infosys BPO, out of the twelve comparables selected by the TPO are thus liable to be excluded from the final list of comparables for the purpose of comparability analysis, and if it is done so, the Arithmetic mean of margins of the remaining seven comparables comes to 11.85 per cent, as pointed out by the assessee, on the basis of working furnished by him. The same being lower than the profit margin of 15.57 per cent charged by the assessee-company to its AE in the relevant international transactions, it follows that no TP adjustment is required to be made in the case of the assessee. Therefore, the addition made by the Assessing Officer to total income of the assessee by way of TP adjustment was to be deleted and accordingly ground of the assessee's appeal relating to same were to be allowed.[Para 21]


CASE REVIEW
 
Mercer Consulting (India) Ltd. v. Dy. CIT [2014] 47 taxmann.com 84/150 ITD 1 (Delhi) (para 15); Excellence Data Research (P.) Ltd. v. ITO [IT Appeal No.159 of 2014, dated 31-7-2014] (para 13) and CIT v. Agnity Technologies (P.) Ltd. [2013] 219 Taxman 26/36 taxmann.com 284 (Delhi) (para 20) followed.
CASES REFERRED TO
 
CIT v. Gem Plus Jewellery India Ltd. [2011] 330 ITR 175/[2010] 194 Taxman 192 (Bom.) (para 6), Capital IQ Information Systems (India) (P.) Ltd. v. Addl. CIT [2014] 49 taxmann.com 313 (Hyd.) (para 12), Excellence Data Research (P.) Ltd. v. ITO [IT Appeal No.159 (Hyd.) of 2014, dated 31.7.2014] (para 12), Hyundai Motors India Engg. (P.) Ltd. v. Dy. CIT [2014] 49 taxmann.com 290 (Hyd. - Trib.) (para 12), Mercer Consulting (India) Ltd. v. Dy. CIT [2014] 47 taxmann.com 84/150 ITD 1 (Delhi) (para 14) and CIT v. Agnity Technologies (P.) Ltd. [2013] 219 Taxman 26/36 taxmann.com 289 (Delhi) (para 20).
Ms. Kanchun Kaushal and Dhanesh Bafna for the Appellant. P. Soma Sekhar Reddy for the Respondent.
ORDER
 
P.M. Jagtap, Accountant Member - These two appeals, one filed by the assessee, being ITA No.144/Hyd/2014 and the other filed by the Revenue, being ITA No.607/Hyd/2014, are cross appeals, which are directed against the order of the Asst Commissioner of Income-tax, Circle 16(3), Hyderabad (Assessing Officer) dated 26.12.2013 passed under S.143(3) of the Act read with the directions given by the Dispute Resolution Panel(DRP) under S.144C(5) of the Act.
2. The relevant facts of the case giving rise to these appeals are as follows :- The assessee is a company which is engaged in the business of providing IT enabled services to the other group concerns. It is a wholly owned subsidiary of Parexel International Holding (BV) Netherlands, which in turn is owned by Parexel International Corporation, USA. The assessee company mainly provides routine services such as operationalising the 'case-report form' in computer system and undertaking certain control tests of the images sent by the Associate Enterprises (AE). The return of income for the year under consideration was filed by it on 30.9.2009 declaring total income of Rs.3,66,153 after claiming deduction of Rs.4,86,25,156 under S.10AA of the Act. During the course of assessment proceedings, it was noticed by the Assessing Officer that the assessee company has provided IT enabled processing services to its AEs and a total amount of Rs.28,90,32,391 is charged for such services as under—
	A.E. 
	Nature of transaction 
	Amount(Rs.) 

	Perceptive Informatics Inc. USA
	Provision of ITES
	28,26,28,797

	Parexel international Ltd., UK
	Payment for professional services
	56,20,434

	Parexel International Holding BV, The Netherlands
	Reimbursement of expenses
	7,83,160

	
	
	28,90,32,391


In order to determine the Arm's Length Price(ALP) of these international transactions of the assessee company with its Associated Enterprises(AE), a reference was made by the Assessing Officer to the Transfer Pricing Officer (TPO) under S.92CA(1) of the Act. In the TP Study Report submitted by the assessee, TP analysis was done by applying Transactional Net Margin Method (TNMM), taking Operating Profit to Total Cost (OP/TC) as Price Level Indicator (PLI). In the said report, fourteen comparables were selected by the assessee by applying certain filters and since the Arithmetic Mean of OP/TC of the said fourteen comparables was 11.91%, as against the OP/TC of 15.57% of the assessee in relation to its international transactions with AEs., the price charged to the AE in respect of these transactions was claimed by the assessee to be as at Arm's Length.
3. After going through the relevant documents maintained by the assessee and after analyzing the relevant transactions, the TPO was of the opinion that the method adopted by the assessee for selecting the comparables suffered from defects and the same, therefore, had resulted in selection of inappropriate comparables and rejection of appropriate comparables. He accordingly confronted the assessee with his observations in this regard, seeking the latter's explanation/objections and after taking into consideration the objections raised by the assessee, the new search conducted by him for selecting the appropriate comparables and the analysis of the data base, the relevant annual reports and the information collected under S.133(6) as made by him, the TPO finally selected the following 12 companies as comparables with Arithmetic Mean of their OP/TP at 27.42%.
	Sl. No. 
	Company Name 
	Operating Rev Rs.(in crores) 
	PBIT/Cost % 

	1.
	Accentia Technologies Limited
	78.73
	49.40

	2.
	Acropetal Technologies Ltd. (Seg.)
	33.13
	25.01

	3.
	Aditya Birla Minacs Worldwide Ltd.
	231.57
	0.53

	4.
	Cosmic Global Ltd.
	7.76
	48.20

	5.
	Crossdomain
	33.76
	29.38

	6.
	Eclerx Services Ltd.
	187.98
	53.44

	7.
	Infosys B P O Ltd.
	108.23
	16.90

	8.
	Jeevan Softech Technology Ltd.
	1.79
	16.56

	9
	Microland Limited
	144.05
	2.35

	10.
	Microgenetic Systems Ltd.
	1.27
	10.11

	11.
	R.Systems International Ltd.(Seg)
	26.55
	5.77

	12.
	Genesys International Ltd.
	83.18
	71.50

	
	AVERAGE
	
	27.42


4. After allowing working capital adjustment of 0.71%, Arithmetic Mean margin of the selected comparables at 26.71% was taken by the TPO as adjusted Arm's Length Margin and applying the same to the corresponding Operating Cost of Rs.24,89,73,773, the Arm's Length Price of the international transactions of the assessee company with its AE was worked out by him at Rs.31,54,74,618, as against the price of Rs.29,13,84,003 charged by the assessee. The difference of Rs.2,40,85,665 accordingly was worked out by the TPO, as TP adjustment that is required to be made in respect of international transactions of the assessee with its AEs.
5. When the addition on account of TP adjustment worked out by the TPO was proposed to be made by the Assessing Officer to the total income of the assessee in the draft assessment, objections were filed by the assessee before the Dispute Resolution Panel, which inter alia included the objections of the assessee in respect of comparability analysis carried out by the TPO and the application of additional filters by the TPO, which according to the assessee, resulted in inclusion of certain companies in the comparability analysis which did not satisfy the test of comparability. The Dispute Resolution Panel did not find merit in the submissions made by the assessee on this issue and holding the action of the TPO to be proper, they declined to interfere with the same. The DRP also overruled substantially the other objections raised by the assessee. Accordingly, final assessment order was passed by the Assessing Officer on 26.12.2013 under S.143(3) as per the directions given by the DRP under S.144C(5), making therein the addition of Rs.2,40,85,665 to the total income on account of TP Adjustment.
6. While computing the deduction allowable under S.10AA, the communication cost was reduced by the assessee from the export turnover as well as total turnover. According to the Assessing Officer, the reduction of communication costs from the total turnover as made by the assessee, while computing the deduction under S.10AA, was not correct as per the relevant provisions of the Act and accordingly, he recomputed the deduction allowable to the assessee under S.10AA by taking the total turnover at Rs.28,45,98,214 as against Rs.26,35,21,371 taken by the assessee. Accordingly, the deduction allowable to the assessee under S.10AA was computed by the Assessing Officer at Rs.4,50,21,046 as against Rs.4,86,25,156 claimed by the assessee, and the excess deduction of Rs.39,67,263 was disallowed by the Assessing Officer. The Dispute Resolution Panel, however, accepted the objection raised by the assessee on this issue and directed the Assessing Officer, relying inter alia on the decision of the Hon'ble Bombay High Court in the case of CIT v. Gem Plus Jewellery India Ltd. [2011] 330 ITR 175/[2010] 194 Taxman 192 to reduce communication charges of Rs.2,10,76,943 both from the export turnover as well as the total turnover. Accordingly, the entire claim of the assessee for deduction under S.10AA was allowed by the Assessing Officer in the assessment completed under S.143(3) as per the direction of the Dispute Resolution Panel.
7. Aggrieved by the order of the Assessing Officer passed under S.143(3) read with read with S.144C(5) of the Act, assessee as well as Revenue are in appeal before us.
Assessee's Appeal: ITA No.144/Hyd/2014:
8. In its appeal, the assessee company has raised the following grounds—
	"1.
	 
	That the Learned AO and Hon'ble DRP have erred in determining the arm's length mark-up for provision of IT enabled back office services as 26.71% (after working capital adjustment) and consequently made an addition of Rs.2,40,85,665 to the total income of the Appellant as an adjustment to the arm's length price under Section 92CA of the Act.

	2.
	 
	That on the facts and circumstances of the case, Hon'ble DRP erred in upholding the decision of the Learned Assessing Officer/Learned TPO in rejecting the transfer pricing ("TP") documentation.

	3.
	 
	That the Learned. Assessing Officer/Learned TPO erred in rejecting the comparability analysis carried out by the Appellant in the TP documentation and should not have carried out a fresh comparability analysis for determining the arm's length price.

	4.
	 
	That the Learned. Assessing Officer/Learned. TPO erred in rejecting the companies similar to the Appellant in functions, asset base and risk profile while performing comparability analysis.

	5.
	 
	That the Learned Assessing Officer/Learned TPO erred in rejecting companies similar to the Appellant in functions, asset base and risk profile while performing comparability analysis."


6. That the Learned Assessing Officer/Learned TPO erred in erred in selecting fresh companies which are larger in size as compared to the Appellant and companies that are earning super normal profits.
7. That the Learned Assessing Officer/Learned TPO erred in :
	 
	 
	Using the data available at the time of assessment proceedings instead of those available as on the date of preparing the TP documentation,

	 
	 
	Not applying multiple year data for comparable companies and using data for the financial year 2008-09 alone, and

	 
	 
	Collecting selective information of the companies by exercising power granted to him u/s. 133(6) of the Income Tax Act, 1961 that was not available to the Appellant in the public domain.

	8.
	 
	That the Hon'ble DRP/learned AO erred in ignoring the limited risk nature of the contractual services provided by the Appellant and in not providing an appropriate adjustment towards the risk differential even when the full fledged entrepreneurial companies are selected as comparables.


9. As submitted by the learned counsel for the assessee, grounds no.1 to 3 raised in the appeal of the assessee are general in nature seeking no specific decision thereon.
10. In grounds No.4 to 6, the assessee has challenged the comparables selected by the TPO for the purpose of TP analysis and as submitted by the learned counsel or the assessee, the assessee is objecting to the selection of only the following five comparables, out of the twelve companies selected as comparables-
	Sl. No. 
	Company Name 

	1.
	Accentia Technologies Limited

	2.
	Cosmic Global Ltd.

	3.
	Eclerx Services Ltd.

	4.
	Genesys International Ltd.

	5.
	Infosys B P O Ltd.


11. We have heard the arguments of both the sides on the issue of inclusion/exclusion of the above five companies as comparables and also perused the relevant material on record including the various decisions of the coordinate benches of the Tribunal cited by the learned counsel for the assessee.
Accentia Technologies Limited 
12. As regards the selection of Accentia Technologies Limited as comparable, the learned counsel for the assessee has relied on the decisions of this Tribunal in the cases of Capital IQ Information Systems (India) (P.) Ltd. v. Addl. CIT  [2014] 49 taxmann.com 313 (Hyd.); Excellence Data Research (P.) Ltd. v. ITO [IT Appeal No.159/Hyd/2014 dated 31.7.2014]; and Hyundai Motors India Engg. (P.) Ltd. v. Dy. CIT [2014] 49 taxmann.com 290 (Hyd, - Trib.), wherein Accentia Technologies Ltd.(Seg) was excluded by the Tribunal from the list of comparables on the ground that it was a case of mergers and acquisition, and the company was also found to be functionally different. The relevant observations of the Tribunal as recorded in para 19.2 of the order passed in the case of Excellence Data Research (P.) Ltd. (supra), being relevant in this case, are reproduced below—
"19.2 We have considered the rival contentions and noticed that this company operates in a different business strategy of acquiring companies for inorganic growth as its strategy. In earlier years on the reason of acquisition of various companies, being an extraordinary event which had an impact on the profit, this company was excluded. As submitted by the learned counsel, this year also, the acquisition of some companies by that company may have impact on the profit. Considering the profit margins of the company and insufficient segmental data, we are of the opinion that this company cannot be selected as a comparable. Moreover, this is also not a comparable in the case of M/s. Mercer Consulting (India) P. Ltd. (supra), which indicates that the TPO therein has excluded it at the outset. In view of this, we direct the Assessing Officer/TPO to exclude this comparable, from the list of comparables selected."
13. As pointed out by the learned counsel for the assessee, there was acquisition of a company by M/s. Accentia Technologies Limited during the relevant year, and the said company, therefore, cannot be considered as comparable due to this extraordinary event which occurred in the relevant year as rightly held by the Tribunal inter alia in the case of Excellence Data Research (P.) Ltd. (supra). Although the learned Departmental Representative has sought to contend that the acquisition of a company by M/s. Accentia Technologies Ltd. took place at the fag end of the year under consideration, the learned counsel for the assessee has pointed out that the process of acquisition had started on 15.5.2008 itself, i.e. in the earlier part of the year under consideration. We, therefore, follow the decision of the coordinate bench of this Tribunal in the case of Excellence Data Research Services (P.) Ltd. (supra) and direct the AO/TPO to exclude the Accentia Technologies Limited from the list of comparables.
Cosmic Global Ltd.
14. As regards the selection of Cosmic Global Ltd. as comparable, it is observed that this company was also excluded by the Tribunal from the list of comparables in the case of Excellence Data Research Services (P.) Ltd. (supra), following the decision of the Delhi Bench of the Tribunal in the case of Mercer Consulting (India) Ltd. v. Dy. CIT [2014] 47 taxmann.com 84/150 ITD 1 (Delhi), wherein M/s. Cosmic Global Limited was not accepted as comparable by the Tribunal for the following reasons given in paras 13.2 and 13.3 of its order—
"13.2 Now coming to the factual matrix of this case, we find from the material on record that outsourcing charges of this case constitute 57.31% of the total operating costs. This does not appear to us to be a valid reason for eliminating this case from the list of comparables. On going through the Annual accounts of Cosmic Global Limited, a copy of which has been placed on record, we find that its total revenue from operations are at Rs.7.37 crore divided into three segments, namely, Medical transcription and consultancy services at Rs.9.90 lacs, Translation charges at Rs.6.99 crore and Accounts BPO at Rs.27.76 lac. The ld. AR has made out a case that outsourcing activity carried out by this company constitutes 57% of total expenses. The reason for which we are not agreeable with the ld. AR is that we have to examine the revenue of this case only from Accounts BPO segment and not on the entity level, being also from Medical transcription and Translation charges. When we are examining the results of this company from the Accounts BPO segment alone, there is no need to examine the position under other segments. The entire outsourcing is confined to Translation charges paid at Rs.3.00 crore, which is strictly in the realm of the Translation segment, revenues from which are to the tune of Rs.6.99 crore. If this segment of Translation is not under consideration for deciding as to whether this case is comparable or not, we cannot take recourse to the figures which are relevant for segments other than accounts BPO. Thus it is held that this case cannot be excluded on the strength of outsourcing activity, which is alien to the relevant segment.
13.3 However, we find this case to incomparable on the alternative argument advanced by the ld. AR to the effect that total revenue of the Accounts BPO segment of Cosmic Global Limited is very low at Rs.27.76 lacs. We have discussed this aspect above in the context of CGVAK's case and held that a captive unit cannot be compared with a giant case and thus excluded CG-VAK with turnover from Accounts BPO segment at Rs.86.10 lacs. As the segmental revenue of BPO segment of Cosmic Global Limited at Rs.27.76 lac is still on much lower side, the reasons given above would fully apply to hold Cosmic Global Limited as incomparable. This case is, therefore, directed to be excluded from the list of comparables."
15. As pointed out by the learned counsel for the assessee from the relevant details placed at page No.391 of his paper-book, substantial work was outsourced by M/s. Cosmic Global Limited in the relevant year, which is evident from the fact that the outsourcing cost was 57% of the total Operating Cost of the said company. Keeping in view this position clearly evident from the relevant details furnished on record, which is not disputed even by the Learned Departmental Representative, we respectfully follow the decision of the coordinate Bench of the Tribunal in the case of Mercer Consulting India (P.) Ltd. (supra) and Excellence Data Research (P.) Ltd. (supra) to hold that M/s. Cosmic Global Limited cannot be considered as comparable with the assessee-company. Accordingly, the Assessing Officer is directed to exclude the same from the list of comparables. We may clarify here for the sake of completeness that the Learned Departmental Representative has pointed out at the time of hearing before us that M/s. Cosmic Global Limited was initially selected by the assessee company itself as a comparable in the TP study report. In our opinion, this aspect on its own is not sufficient to include M/s. Cosmic Global Ltd. in the list of comparables, as the assessee has always a right to object selection of a company taken as comparable earlier, if it is subsequently found to be not comparable, as a result of difference in functions performed etc., and such objection is required to be considered on merits.
Eclerx Services Ltd.
16. As regards selection of Eclerx Services Ltd. as comparable, it is observed that the said company was excluded by the Tribunal from the list of comparables inter alia in the case of Excellence Data Research P. Ltd. (supra), after having found the same to be functionally different. The relevant observations of the Tribunal as recorded in paragraph 16.2 of its order in that case are reproduced below—
"16.2 We have considered the issue and examined the annual Report and the objections of assessee. As seen from the Annual Report, the above company is involved in diverse nature of services, and there was no segmental data for diversified service port folio. Moreover this company can be considered as KPO and we are of the opinion that this company is not comparable to assessee's services. We therefore, direct the Assessing Officer/TPO to exclude this company."
17. At the time of hearing before us, the Learned Departmental Representative has raised a contention that M/s. Excellence Data Research (P.) Ltd. (supra) is not functionally similar with that of the assessee company, and therefore, the decision of the Tribunal rendered in the case of M/s. Excellence Data Research Ltd. (supra) to exclude Eclerx Services Ltd. from the list of comparables on the ground of functional difference, cannot be straight away applied in the case of the assessee, to exclude this comparable. As noted by the Tribunal in its order, Excellence Data Research (P.) Ltd. (supra) was rendering back office/ data segregation, content development and support services in relation to analysis, content research and projections for all types of business information, while the assessee company in the present case, as pointed by the TPO in his order, is engaged in the business of providing IT enabled services to its group concerns, such as operationalising the case-report form in the computer system, and undertaking quality control tests of the images sent by the AEs. After having considered the nature of functions performed by the assessee company vis-a-vis M/s. Excellence Data Research (P.) Ltd. case (supra), we find that both these companies basically are providing data management and data processing services which are in the nature of low end services, and the same therefore, cannot be considered as functionally different for the purpose of comparability analysis. We, therefore, reject the contention raised by the Learned Departmental Representative, and direct the Assessing Officer to exclude Eclerx Services P. Ltd. from the list of comparables, it being a functionally different company.
Genesys International Ltd.
18. As regards the selection of Genesys International Ltd. as comparable, it is observed that this company was also excluded by the Tribunal from the list of comparables in the case of Excellence Data Research (P.) Ltd.(supra), following the decision of the Delhi Bench of the Tribunal in the case of Mercer Consulting (India) Ltd. (supra), wherein M/s. Genesys International Ltd. was not accepted as comparable by the Tribunal for the following reasons given in paras 14.2 and 14.3 of its order—
"14.2 We have heard the rival submissions and perused the rival materials on record. It has been noticed supra that assessee is basically providing various services to the customers of its AEs in relation to human resources which are more or less centered around the employees of the prospective clients. When we consider the nature of services provided by Genesys International Corporation Ltd., it comes to the forefront that they are providing full range of geospatial services to its customers. In simple terms, geospatial services means the services relating to the relative position of things on the earth's surface. These basically include 3D mapping, Navigation maps, Image processing, Cadastral mapping, etc. If we take into account the nature of services provided by the assessee, being financial and retirement security, health, productivity of employees and employment relationships and then try to compare them with those rendered by Genesys, it is manifested that both are totally incomparable.
14.3 The TPO on page 48 of his order has examined CBDT Circular SO 890 (E) dated 26.9.2000 which provides a detailed list of products or services that can be covered under the ITES for the purposes of Section 10A and 10B of the Act. In this Circular, Information Technology Enabled Products/Services have been divided into fifteen categories, starting with Bank Office operations, Call centres etc. and ending with Website services. From the very description of such services, it is palpable that even though these fall under the overall ITES category, but some of them are quite different from each other. To cite, service at Sl.No. (vi) of this Circular is 'Geographic Information System services and at Sl. No. (vii) is 'Human Resources Services.' No doubt, all these fifteen categories of products/services have been included under the major head of 'Information Technology Enabled Services' (ITES), but most of them are quite distinguishable from others. In our considered opinion, the fifteen broad categories set out in this Circular cannot per se be claimed as similar to each other. A cursory look at these products/services transpires that some of them are functionally quite different from each other. Further the level of investment required for providing such services is also not consistent. In our considered opinion, the mere fact that two services are placed under this category do not become automatically comparable. If a case providing one category of services under ITES is claimed as comparable with another in the category of service under ITES as per this circular, then it must be shown ex facie that it is broadly similar. Adverting to the facts of the instant case, we find that the services rendered by Genesys fall under clause (vi) with the heading 'Geographical Information Systems Services', whereas those rendered by the assessee fall partly under clause (vii) with the heading 'Human Resources Services' and partly under clause (xi) with the heading 'Payroll'. On juxtaposition examination of these two sets of services, we find that there is a vast difference which make one quite distinct from the other. In view of such functional incomparability between assessee and Genesys, we hold that this company cannot be treated as comparable. We, therefore, direct to exclude this case from the list of comparables."
19. At the time of hearing before us, the Learned Departmental Representative has raised a contention that M/s. Excellence Data Research P. Ltd. is not functionally similar with that of the assessee company, and therefore, the decision of the Tribunal rendered in the case of M/s. Excellence Data Research Ltd. (supra) to exclude Genesys International Ltd. from the list of comparables on the ground of functional difference, cannot be straight away applied in the case of the assessee, to exclude this comparable. As noted by the Tribunal in its order, Excellence Data Research P. Ltd. (supra) was rendering back office/data segregation, content development and support services in relation to analysis, content research and projections for all types of business information, while the assessee company in the present case, as pointed by the TPO in his order, is engaged in the business of providing IT enabled services to its group concerns, such as operationalising the case-report form in the computer system, and undertaking quality control tests of the images sent by the AEs. After having considered the nature of functions performed by the assessee company vis-a-vis M/s. Excellence Data Research P. Ltd., we find that both these companies basically are providing data management and data processing services which are in the nature of low end services, and the same therefore, cannot be considered as functionally different for the purpose of comparability analysis. We, therefore, reject the contention raised by the Learned Departmental Representative, and direct the Assessing Officer to exclude Genesys International Ltd. from the list of comparables, it being a functionally different company.
Infosys BPO 
20. As regards selection of Infosys BPO as a comparable company, the learned counsel for the assessee has contended that the said company cannot be taken as comparable because of its uncomparable size of operations. He has contended that the turnover of the said company was many times higher than that of the assessee during the year under consideration. Although the Learned Departmental Representative has contended that the size of operations does not matter as far as selection of comparables is concerned especially in the sector of IT Enabled services, it is observed that similar issue has been decided by the Hon'ble Delhi High Court in the case of CIT v. Agnity Technologies (P.) Ltd. [2013] 219 Taxman 26/36 taxmann.com 289 holding that huge turnover companies like Infosys and Wipro cannot be considered as comparables with smaller companies like the assessee in the present case. Respectfully following the decision of the Hon'ble Delhi High Court in the case of Agnity Technologies P. Ltd. (supra), we direct the Assessing Officer/TPO to exclude Infosys BPO from the list of comparables.
21. As discussed above, the five comparables, viz. (1) Accentia Technologies Limited, (2) Cosmic Global Ltd., (3) Eclerx Services Ltd., (4) Genesys International Ltd., (5) Infosys BPO, out of the twelve comparables selected by the TPO are thus liable to be excluded from the final list of comparables for the purpose of comparability analysis, and if it is done so, the Arithmetic mean of margins of the remaining seven comparables comes to 11.85%, as pointed out by the learned counsel for the assessee, on the basis of working furnished by him. The same being lower than the profit margin of 15.57% charged by the assessee company to its AE in the relevant international transactions, it follows that no TP adjustment is required to be made in the case of the assessee. We, therefore, delete the addition made by the Assessing Officer to total income of the assessee by way of TP adjustment, and allow ground No.4 to 6 of the assessee's appeal.
22. As regards grounds Nos.7 to 8 of the assessee's appeal, it is observed that the issues raised therein have become infructuous as a result of our decision rendered above, while deciding ground Nos. 4 to 6, whereby the addition made on account of TP adjustment is held to be unsustainable. These grounds of the assessee's appeal are accordingly dismissed as infructuous.
Revenue's Appeal : ITA No.609/Hyd/2014
23. Now we shall take up the appeal of the Revenue, which involves a solitary issue regarding to the inclusion/exclusion of the communication costs from the total turnover, while computing the deduction under S.10AA.
24. At the time of hearing before us, the learned representatives of both the sides have agreed that this issue is squarely covered in favour of the assessee by the decision of the Hon'ble Bombay High Court in the case of Gem Plus Jewellery Ltd. (supra), wherein it was held that although the expression 'total turnover' has not been defined at all by the Parliament for the purposes of S.10A, when the definition of 'export turnover' excludes specifically certain items, the expression 'total turnover' cannot have a different meaning than the total turnover especially when the export turnover forms a constituent part of the total turnover for the purpose of the application of the formula. Hon'ble Bombay High Court thus held that any item which is excluded for the purpose of computing export turnover has necessarily to be excluded for computing the total turnover for the purpose of computing deduction under S.10A of the Act. Respectfully following the said decision of the Hon'ble Bombay High Court, we find no merit in the appeal of the Revenue. The same is accordingly dismissed.
25. In the result, appeal of the assessee is treated as allowed, whereas the appeal of the Revenue is dismissed.
JYOTI 

*In favour of assessee.
IT : Advance Against Depreciation (AAD) received by assessee, engaged in selling electricity to State Electricity Boards, was to be regarded as a liability and, thus, it could not be included in taxable income of assessee
■■■
[2014] 50 taxmann.com 221 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'C' 
Assistant Commissioner of Income-tax, Range -II, Faridabad
v.
NHPC Ltd.*
B.C. MEENA, ACCOUNTANT MEMBER 
AND C.M. GARG, JUDICIAL MEMBER 
IT APPEAL NOS. 3013 TO 3015 (DELHI) OF 2010
[ASSESSMENT YEARS 2000-01, 2001-02 & 2003-04] 
SEPTEMBER  30, 2014 
Section 4 of the Income-tax Act, 1961 - Income - Chargeable as (Advance Against Depreciation) - Assessment years 2000-01, 2001-02 and 2003-04 - Whether where assessee, a public sector company, engaged in selling electricity to State Electricity Boards, received Advance Against Depreciation (AAD) by way of tariff charge which was to be adjusted against future depreciation so as to reduce tariff in future years, amount so received was to be regarded as liability and, thus, not includible in computation of tax income - Held, yes [Paras 5 and 6] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a public sector enterprise. It was required to sell electricity to State Electricity Board's Discoms etc. at tariff rates notified by CERC. The tariff consisted of depreciation, Advance Against Depreciation (AAD), interest on loan, interest on working capital, operation and maintenance Expenses, and return on equity.

	■ 
	 
	The GOI introduced a mechanism to generate additional cash flow by allowing generating companies to collect AAD by way of tariff charge. It was decided that the year in which normal depreciation fell short of original scheduled loan repayment instalment (capped at 1/12th of the original loan) such shortfall would be collected as advance against future depreciation.

	■ 
	 
	Once the loan stood re-paid, the advance so collected would get reduced from the normal depreciation of the later years, and such reduced depreciation would be included in the tariff, in turn lowering the tariff.

	■ 
	 
	The Assessing Officer took a view that amount received by assessee as AAD was to be treated as taxable income.

	■ 
	 
	The Commissioner (Appeals), however, deleted the addition made by the Assessing Officer.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	It is well settled that advance against depreciation is not a reserve and also it is not an appropriation of profit, hence, the same cannot be added while computing the income under the regular provisions of the Act. The assessee's contention was also that advance against depreciation was not meant for uncertain purpose and it was for a definite purpose that is under obligation, right from the inception, and it is going to be adjusted in the future. Therefore, it cannot be designated as a reserve. 

	■ 
	 
	The assessee is a public sector undertaking engaged in the business of generation of power. The tariff for the power is determined by the Central Electricity Regulatory Commission (CERC) and accordingly assessee has to sell electricity to the various State Electricity Boards at the tariff rates notified by the CERC. This tariff is worked out on the basis of the cost of plant which consists of depreciation, interest on loans, operation and maintenance expenses and also a fixed return on equity. 

	■ 
	 
	The CERC determines the tariff for power generating companies. These power generating companies were not in a position to repay the instalment of the loan taken for the purpose of setting up of power plant for generation of the electricity. To meet such crisis, the Central Government devised a mechanism to help power generating companies including the assessee to raise funds to meet its obligation of repayment of loan in time. These companies were permitted to collect an amount in advance in the years in which the normal depreciation (90 per cent of the original cost of the plant spread equally over the useful life of plant) otherwise allowed to be recovered was not sufficient to meet loan repayment schedule and called it 'advance against depreciation'.

	■ 
	 
	On the payment of the loan, the advance so collected is to be adjusted from the normal depreciation allowable and included in the tariff of such later years and on this count, this issue arises how this advance received against future obligation is to be adjusted in the account of the assessee. The assessee company approached the Institute of Chartered Accountants of India (ICAI) for its opinion. The ICAI gave an opinion that it is in the nature of advance and should be shown as a liability in the balance sheet. The assessee company followed this accounting practice. 

	■ 
	 
	However, the Assessing Officer did not accept this contention and treated advance against depreciation as income while computing regular income as well as book profit. The assessee applied to the Authority for Advance Ruling. The Authority for Advance Ruling decided that the advance against depreciation is to be added to the book profit while determining Minimum Alternate Tax liability under section 115JB of the Act. 

	■ 
	 
	Against this order of the Authority for Advance Ruling, the assessee filed a Special Leave Petition before the Supreme Court. The assessee also filed appeals against the order of the Assessing Officer before the Commissioner (Appeals). The Commissioner (Appeals) confirmed the order of the Assessing Officer in so far as the addition to the book profit made for the purpose of Minimum Alternate Tax. The Commissioner (Appeals), however, did not decide the issue regarding addition made while computing the income under the regular provisions of the Act. 

	■ 
	 
	Against this, the assessee came in appeal before the ITAT and contended that the Commissioner (Appeals) has not decided the issue of taxing advance against depreciation while computing regular income as under the regular provisions of the Act. The Tribunal set aside the issue to the file of Commissioner (Appeals) for the assessment years 2000-01 and 2001-02. Meanwhile, the SLP filed by the assessee was decided by Supreme Court. The Commissioner (Appeals) after taking into consideration the decision of the Supreme Court held that advance against depreciation cannot be considered as income for the year under consideration. [Para 4]

	■ 
	 
	The Supreme Court has held that advance against depreciation is not meant for uncertain purposes. Advance against depreciation is an amount that is under obligation right from the inception as the same shall be adjusted in future, hence, cannot be designated as reserve. The Supreme Court has also held that advance against depreciation is nothing but an adjustment by reducing the normal depreciation including in the future years in such a manner that at the end of the useful life of the plant the same shall be reduced to nil. 

	■ 
	 
	The Supreme Court has also held that assessee cannot use the advance against depreciation for any other purpose except to adjust the same against future depreciation so as to reduce the tariff in future years. For this, the relevant observation of the Supreme Court is that there are broadly two types of reserves, viz., those that are routed through profit and loss account and those which are not carried vide profit and loss account, for example, a Capital Reserve such as Share Premium Account, advance against depreciation is not a reserve and it is not appropriation of profits. 

	■ 
	 
	The above findings by the Supreme Court are clear and decide the issue. It has been held that AAD is not appropriation of profit meaning thereby AAD is not taken out of profit. That it is not a deduction out of profit. The Supreme Court has further held that AAD is an amount that is under obligation, right from the inception. Thus it is a liability and hence not income. 

	■ 
	 
	When an amount is received by a person from another person, it can be of two nature. It can be income. If so it has to be taken to the profit and loss account and from profit and loss account it goes to the balance sheet as reserve. Alternatively it is a liability and straight away goes to the balance sheet under the head 'liability' not under the head 'reserve'. The Supreme Court has categorically held that it is an amount that is under obligation right from the inception. The Supreme Court has further gone to analyse the nature of 'reserve'. It has held that there are two types of reserves. One which is created out of profit and another which are capital reserve such as Share Premium Account. It has held that AAD is not a reserve created out of profit since AAD is not income but a liability. 

	■ 
	 
	If the contention of the revenue as is being argued is taken to the logical conclusion, then AAD will be income and hence part of profit and loss account. The liability created will be a 'reserve' by debit to the profit and loss account. The Supreme Court has categorically held that AAD is not a 'reserve'. Once AAD is considered as income as is being alleged by revenue the obvious implication will be that such income in the balance sheet is reserve. It cannot be that AAD is an income and then it vanishes. Income has to be carried to the balance sheet and such income carried to balance sheet will form part of the 'Reserve'.

	■ 
	 
	Since 'AAD' has been held by the Supreme Court as not a reserve, this contention of the revenue can't be accepted. It is to be further noted that Supreme Court has not stopped by just saying that AAD is not a reserve. It has gone further to define the nature of AAD and held that it is a liability and is to be discharged in future. [Para 5]

	■ 
	 
	In view of the categorical finding of the Supreme Court, it is held that the Commissioner (Appeals) was correct in holding that advance against depreciation cannot be added under the computation of the normal income. The order of the Commissioner (Appeals) is upheld and the appeal of the revenue is dismissed. [Para 5]


Sunil Bajpai, CIT DR for the Appellant.Ved Jain and Ms. Rano Jain, CAs  for the Respondent. 
ORDER 
 
B.C. Meena, Accountant Member - The bunch of these three appeals filed by revenue emanates from the common order of CIT (Appeals), Faridabad dated 05.04.2010 for three Assessment Years and in all these appeals, the common issue involved is with regard to the taxability of advance against depreciation" (AAD). The grounds of appeal are common except difference in figure of addition. The grounds of appeal in ITA No.3013/Del/2020 for Assessment Year 2000-01 read as under :—
	"1.
	 
	Whether, on the facts and in the circumstances of the case, the Ld. CIT(A) was right in law in deleting the addition of Rs. 1,40,58,00,000/- made by the Assessing Officer on account of 'Advance Against Depreciation', in spite of the Hon'ble Supreme Court's decision dated 05-01-2010 wherein, it was held that the advance against depreciation is "income received in advance", thus making the said income subject to "charge" under Chapter-II, as business income under Chapter-IV-D read with sub-clause (i) of sub-section (24) of section 2 of the Income Tax Act ?"

	2.
	 
	Whether, on the facts and in the circumstances of the case, the Ld. CIT(A) was right in law in deleting the addition of Rs. 1,40,58,00,000/ - made by the Assessing Officer under section 143(3) [and not under section 115JB] on account of "Advance Against Depreciation" ignoring the provisions of section 2(24) read with section 28 of the Income Tax Act, 1961 - which provides that "income" includes profits and gains and the profits and gains of any business or profession carried on by the assessee at any time during the previous year is taxable ?

	3.
	 
	That the appellant craves for the permission to add, delete or amend the grounds of appeal before or at the time of hearing of appeal."


2. The brief facts of the case are as under :—
Assessee is a public sector enterprise registered under the Companies Act, 1956. Its accounts are prepared in accordance with Parts II and III of Schedule VI to the Companies Act. The entire shareholding of the assessee is with Government of India. Its accounts are audited by Comptroller and Auditor General of India. They are laid before both the Houses of Parliament.
Assessee is required to sell electricity to State Electricity Board's Discoms etc. at tariff rates notified by CERC. The tariff consists of Depreciation, AAD, Interest on loans, Interest on working capital, Operation and Maintenance Expenses, Return on equity.
On 26.5.97, GOI introduced a mechanism to generate additional cash flow by allowing generating companies to collect AAD by way of tariff charge. It was decided that the year in which Normal Depreciation fell short of original scheduled loan repayment, instalment (capped at 1/12th of the original loan) such shortfall would be collected as Advance against Future Depreciation. In other words, once the loan stood re-paid, the Advance so collected would get reduced from the Normal Depreciation of the later years, and such reduced depreciation would be included in the tariff, in turn lowering the tariff.
3. In the first round of appeal, the ITAT in its order dated 11.01.2008 for the assessment years 2000-01 and 2001-02 has restored the issue to the file of the CIT(A) on the issue of advance against depreciation. Similarly, the issue on account of advance against depreciation was restored to the CIT (A) in Assessment Year 2003-04 vide ITAT order dated 09.02.2009. The CIT (A) has deleted the addition by passing a common order dated 05.04.2010, against which the revenue is in appeal. As per revenue's contention, advance against depreciation is an income to be taxed under the year under consideration.
4. Ld. DR submitted that the issue before the Hon'ble Supreme Court was with reference to the addition while computing the profit u/s 115JB of the Income-tax Act, 1961, hence same cannot be applied while computing the income under the regular provisions of Income-tax Act, 1961. Hon'ble Supreme Court, in assessee's case, has held that advance against depreciation is not a reserve and also it is not an appropriation of profit, hence, the same cannot be added while computing the income under the regular provisions of the Income Tax Act. Ld. AR's contention was also that advance against depreciation was not meant for uncertain purpose and it was for a definite purpose that is under obligation, right from the inception, and it is going to be adjusted in the future. Therefore, it cannot be designated as a reserve. The assessee is a public sector undertaking engaged in the business of generation of power. The tariff for the power is determined by the Central Electricity Regulatory Commission (CERC) and accordingly assessee has to sell electricity to the various State Electricity Boards at the tariff rates notified by the CERC. This tariff is worked out on the basis of the cost of plant which consists of depreciation, interest on loans, operation and maintenance expenses and also a fixed return on equity. The CERC determines the tariff for power generating companies. These power generating companies were not in a position to repay the instalment of the loan for the borrowed loan for the purpose of setting up of power plant for generation of the electricity. To meet such crisis, the Central Government devised a mechanism to help power generating companies including the assessee to raise funds to meet its obligation of repayment of loan in time. By notification dated 26th May, 1997, these companies were permitted to collect an amount in advance in the years in which the normal depreciation (90% of the original cost of the Plant spread equally over the useful life of Plant) otherwise allowed to be recovered was not sufficient to meet loan repayment schedule and called it "advance against depreciation". On the payment of the loan the advance so collected is to be adjusted from the normal depreciation allowable and included in the tariff of such later years and on this count, this issue arises how this advance received against future obligation is to be adjusted in the account of the assessee. The assessee company approached the Institute of Chartered Accountants of India (ICAI) for its opinion. The ICAI gave an opinion that it is in the nature of advance and should be shown as a liability in the balance sheet. The assessee company followed this accounting practice. However, the AO did not accept this contention and treated advance against depreciation as income while computing regular income as well as book profit. The assessee applied to the Authority for Advance Ruling. The Authority for Advance Ruling decided vide its order dated 17th December, 2004 that the advance against depreciation is to be added to the book profit while determining Minimum Alternate Tax liability under section 115JB of the Act. Against this order of the Authority for Advance Ruling, the assessee filed a Special Leave Petition before the Hon'ble Supreme Court. The assessee also filed appeals against the order of the Assessing Officer before the CIT(A). the CIT (A) confirmed the order of the Assessing Officer in its order dated 31.03.2005 in so far as the addition to the book profit made for the purpose of Minimum Alternate Tax. The CIT(A), however, did not decide the issue regarding addition made while computing the income under the regular provisions of the Act. Against this, the assessee came in appeal before the ITAT and contended that the CIT(A) has not decided the issue of taxing advance against depreciation while computing regular income as under the regular provisions of Income-tax Act, 1961. The ITAT set aside the issue to the file of CIT (A) vide its order dated 11th January, 2009 for assessment years 2000-01 and 2001-02. Meanwhile, the SLP filed by the assessee was decided by Hon'ble Supreme Court vide its order dated 05.01.2010. The CIT (A) after taking into consideration the decision of Hon'ble Supreme Court held that advance against depreciation cannot be considered as income for the year under consideration. The relevant portion of the order of the CIT (A) read as under :—
"4. I have carefully considered the above contentions of the Ld. A.R. and perused the impugned assessment orders passed u/s 143(3) in the instant case for all the above-mentioned assessment years, and the subsequent orders passed by the CIT(A) and the Ld. ITAT on the issue of AAD for the purposes of section 115JB of the Income Tax Act, 1961 in respect of which the Worthy AAR Authorities vide their order dated 17-12-2004 had given the ruling in favour of the Revenue by holding that the AAD had to be included in the computation of book profit for MAT u/s 115JB of the Income Tax Act, 1961 in the year of its receipt. I have also gone through the Notification of the Central Government issued in 1997 for Fixation Tariff for the supply of electricity u/s 43A of the Electricity (Supply) Act, 1948 dated 23-05-1997 as well as the opinion of the "Expert Advisory Committee of Institute of Chartered Accountants of India" alongwith the accounting treatment of AAD as advised by the I.C.A.I. I have also perused the Tariff Notification of Central Electricity Regulatory Commission ("CERC") dated 26-03-2001 effective for the period 01-04-2001 to 31-03-2004. I have also studied the Hon'ble Apex Court's order dated January 5, 2010 for the assessment year 2001-02 in the appellant's own case in Civil Appeal No.6 of 2010 adjudicating on the accounting treatment of AAD. After examining the status of the company being a public sector enterprise, whose accounts were prepared in accordance with Para II and III of Schedule VI to the Companies Act, 1956 and audited by Comptroller and Auditor General of India and laid before both the Houses of Parliament, the Hon'ble Supreme Court has also appreciated the business of the appellant public undertaking to sell electricity to State Electricity Board(s), Discoms, etc. at tariff rates noted by CERC which consisted of depreciation, advance against depreciation, interest on loans, interest on working capital, etc. The Apex Court analysed GOI's notification dated 26.05.1997 and after going into the merits of the issue as per the ruling of the AAR read with clause (b) of Explanation I to section 115JB of the Income Tax Act, 1961, finally concluded vide its para 11 that since the amount of AAD is reduced from sales and did not enter the stream of income for the purposes of determination of net profit at all, hence the clause (b) of Explanation I to section 115JB of the 1961 Act was not applicable. Further, the Apex Court held that the AAD is not a reserve, not appropriation of profits and not meant for an uncertain purpose and it is an amount that is under obligation, right from the inception to get adjusted in the future and hence it cannot be designated as a "reserve". At the most, the AAD is "income received in advance" and it is a timing difference that represents adjustment in future which is inbuilt in the mechanism notified on 26-05-1997. Hence the clause (b) of Explanation I to section 115JB is inapplicable and hence the AAD could not be added as adjustment under the provisions of section 115JB for the purposes of computation of book profit.
5. I have given a deep thought to the above ruling of the Hon'ble Supreme Court on the issue of AAD for the purposes of section 115JB. Although the decision of the Ld. Apex Court has been given in respect of the adjustments to be made for the MAT purposes under clause (b) of Explanation I to section 115JB, it is observed that the issue has been finally clinched by the Hon'ble Court, as to its nature and taxability, which would also be relevant for the computation of regular income as per the provisions of section 143(3) of the Income Tax Act, 1961. Since the AAD is a timing difference, it is not a reserve, it is not carried through P & L account and it is income received in advance subject to adjustment in future, it cannot be added/disallowed also under the computation of normal income u/s 143(3) of the Income Tax Act, 1961. The above ratio of the Hon'ble Supreme Court, being equally invokabale and applicable in the regular assessments, the addition made by the A.O. in the orders u/s 143(3) for these three years on account of AAD stand cancelled too.
6. In the result, all the three appeals are allowed, giving a relief of Rs.133,81,00,000/-, Rs.140,58,00,000/- and Rs.152,63,00,000/- respectively for the assessment years 2000-01, 2001-02 and 2003-04."
5. After hearing both the sides on the issue and considering the decisions of Hon'ble Supreme Court, we decide the issue as under Hon'ble Supreme Court has given finding after considering the observation of the Authority for Advance Ruling in para 11 which is reproduced as under :—
"11. Since the amount of "advance against depreciation" (AAD) is reduced from sales, there is no debit in the profit and loss account. The amount did not enter the stream of income for the purposes of determination of net profit at all, hence clause (b) of Explanation-I was not applicable. Further, "reserve" as contemplated by clause (b) of the Explanation-I to Section 115JB of the 1961 Act is required to be carried through the profit and loss account. At this stage it may be stated that there are broadly two types of reserves, viz, those that are routed through profit and loss account and those which are not carried via profit and loss account, for example, a Capital Reserve such as Share reserve. It is not appropriation of profits. AAD is not meant for an uncertain purpose. AAD is an amount that is under obligation, right from the inception, to get adjusted in the future, hence, cannot be designated as a reserve. AAD is nothing but an adjustment by reducing the normal depreciation includible in the future years in such a manner that at the end of useful life of the Plant (which is normally 30 years) the same would be reduced to nil. Therefore, the assessee cannot use the AAD for any other purpose (which is possible in the case of a reserve) except to adjust the same against future depreciation so as to reduce the tariff in the future years. As stated above, at the end of the life of the Plant, AAD will be reduced to nil. In fact, Schedule XII-A to the balance sheet for the years 2004-05 onwards indicates recouping. In our view, AAD is "income received in advance". It is a timing difference. It represents adjustment in future which is in-built in the mechanism notified on 26.5.1997. This adjustment may take place over a long period of time. Hence, we are of the view that AAD is not a reserve."
In this para, Hon'ble Supreme Court has held that advance against depreciation is not meant for uncertain purposes. Advance against depreciation is an amount that is under obligation right from the inception as the same shall be adjusted in future, hence, cannot be designated as reserve. Hon'ble Supreme Court has also held that advance against depreciation is nothing but an adjustment by reducing the normal depreciation including in the future years in such a manner that at the end of the useful life of the plant the same shall be reduced to nil. The Hon'ble Supreme Court has also held that assessee cannot use the advance against depreciation for any other purposes except to adjust the same against future depreciation so as to reduce the tariff in future years. For this, the relevant observation of the Hon'ble Supreme Court is that there are broadly two types of reserves, viz., those that are routed through profit and loss account and those which are not carried vide profit and loss account, for example, a Capital Reserve such as Share Premium Account, advance against depreciation is not a reserve and it is not appropriation of profits. The above findings by the Supreme Court are clear and decide the issue. It has been held that AAD is not appropriation of profit meaning thereby AAD is not taken out of profit. That it is not a deduction out of profit. The Supreme Court has further held that AAD is an amount that is under obligation, right from the inception. Thus it is a liability and hence not income. When an amount is received by a person from another person, it can have two nature. It can be income. If so it has to be taken to the profit and loss account and from profit and loss account it goes to the balance sheet as reserve. Alternatively it is a liability and straight away goes to the balance sheet under the head 'liability' not under the head 'reserve'. The Supreme Court has categorically held that it is an amount that is under obligation right from the inception. The Supreme Court has further gone to analyse the nature of "reserve". It has held that there are two types of reserves. One which is created out of profit and another which are capital reserve such as Share Premium Account. It has held that AAD is not a reserve created out of profit since AAD is not income but a liability. If the contention of the Revenue as is being argued is taken to the logical conclusion, then AAD will be income and hence part of Profit and Loss Account. The liability created will be a "reserve" by debit to the profit and loss account. The Supreme Court has categorically held that AAD is not a "reserve". Once AAD is considered as income as is being alleged by Revenue the obvious implication will be that such income in the Balance Sheet is a reserve. It can't be that AAD is an income and then it vanishes. Income has to be carried to the Balance Sheet and such income carried to Balance Sheet will form part of the 'Reserve'. Since 'AAD' has been held by Supreme Court is not a reserve, this contention of the Revenue can't be accepted. It is to be further noted that Supreme Court has not stopped by just saying that AAD is not a reserve. It has gone further to define the nature of AAD and held that it is a liability and is to be discharged in future as can be seen from the following observations:
"AAD is not meant for an uncertain purpose. AAD is an amount that is under obligation, right from the inception, to get adjusted in the future, hence, cannot be designated as a reserve. AAD is nothing but an adjustment by reducing the normal depreciation includible in the future years in such a manner that at the end of useful life of the Plant (which is normally 30 years) the same would be reduced to nil. Therefore, the assessee cannot use the AAD for any other purpose (which is possible in the case of a reserve) except to adjust the same against future depreciation so as to reduce the tariff in the future years."
In view of the categorical finding of the Supreme Court we hold that the CIT(A) was correct in holding that advance against depreciation cannot be added under the computation of the normal income. The order of CIT(A) is upheld and the appeals of the Revenue are dismissed. 
6. In the result, all the three appeals of the revenue are dismissed.
SUNIL 

*In favour of assessee.
IT: Where revenue failed to indicate complexity in accounts of assessee-company, order appointing special auditor to audit assessee's account was unjustified
■■■
[2015] 53 taxmann.com 144 (Bombay) 
HIGH COURT OF BOMBAY
Nickunj Eximp Enterprises (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Range 1(2)*
M. S. SANKLECHA AND N. M. JAMDAR, JJ. 
WRIT PETITION NO. 2798 OF 2012
SEPTEMBER  30, 2014 
Section 142 of the Income-tax Act, 1961 - Inquiry before assessment (Special Audit) (Books of account) - Assessment year 2009-10 - Whether where revenue did not indicate any reasons why accounts of assessee-company were found complex for relevant year, non-furnishing of reasons would cause prejudice to assessee, which would lead to breach of principles of natural justice - Held, yes - Whether, therefore, order appointing special auditor to audit assessee's account was unjustified - Held, yes [Para 5] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company filed writ petition challenging the Assessing officer order directing a special audit of the assessee's books of accounts under section 142(2A).

	■ 
	 
	On writ:


HELD
 
	■ 
	 
	The affidavit filed in reply to writ petition did not indicate even remotely the reasons why the accounts of the petitioner were found complex for the year in question so as to warrant a special audit. In this case, non-furnishing of reasons to the petitioner would cause prejudice to the petitioner as there would be no occasion to explain what part of the accounts found complex, are in fact not complex. This leads to breach of principles of natural justice. Therefore, the impugned order appointing the Special Auditor to audit the assessee's accounts for the assessment year 2009-2010 is to be set aside. [Para 5]


J.D. Mistry, Senior Advocate and Jitendra Singh, Advocate  for the Petitioner. Suresh Kumar, Advocate  for the Respondent.
JUDGMENT
 
1. At the request of the counsel, this petition is being disposed of at the stage of admission.
2. This petition challenges the order dated 22 February 2012 passed under Section 142 (2A) of the Income Tax Act, 1961 (the Act). By the impugned order, the Assessing Officer appointed a Special Auditor for the Assessment Year 2009-2010.
3. The petitioner had earlier filed Writ Petition (L) No.2720 of 2011 challenging the order dated 22 November 2011, directing a special audit of the petitioner's books of accounts under Section 142 (2A) of the Act. The petition bearing (L) No.2720 of 2011 was heard and disposed of along with other three petitions filed against the order dated 17 November 2011 directing the special audit for the Assessment Years 2005-2006, 2006-2007 and 2007-2008. This Court disposed of all the four petitions by an order dated 12 January 2012 by setting aside the order dated 17 November 2011 and 22 November 2011 appointing the Special Auditor and restored the matter to the Assessing Officer for fresh consideration. In the earlier proceedings before this Court leading to the order dated 12 January 2012, the respondent Revenue had filed affidavits in reply in respect of all four writ petitions relating to the Assessment Years 2005-2006, 2006-2007, 2007-2008 and 2009-2010. In these affidavits in reply filed for the Assessment Years 2005-2006, 2006-2007 and 2007-2008 the complexities in accounts were specifically mentioned making it necessary to subject the petitioner's books of accounts for those assessment years to the rigour of special audit. However, in respect of Assessment Year 2009-2010, although an affidavit in reply was filed by the respondent Revenue in Writ Petition (L) No.2720 of 2011, no mention of any complexities in the accounts for that year were indicated, even remotely.
4. The Assessing Officer thereafter has passed fresh orders dated 22 December 2012 in respect of all the assessment years i.e. 2005-2006, 2006-2007 and 2007-2008 while order dated 22 February 2012 for the Assessment Year 2009-2010 all of which were subsequent to the order dated 12 January 2012 directing reconsideration by the Assessing Officer the appointment of a Special Auditor under Section 142(2A) of the Act. The petitioner had challenged the fresh orders dated 22 December 2012 passed by the Assessing Officer appointing a Special Audit for the Assessment Years 2005-2006, 2006-2007 and 2007-2008 by filing Writ Petition Nos.1277 of 2012, 1278 of 2012 and 2867 of 2012. All the above three petitions were rejected by an order dated 26 August 2014. By the above order we inter-alia refused to interfere with the orders directing special audit for the Assessment Years 2005-2006, 2006-2007 and 2007-2008. This was inter-alia on the ground that, in the affidavit filed in the earlier proceedings leading to the order dated 12 January 2012, the Assessing Officer did indicate broadly the reasons i.e. particulars of complexities in the accounts of the petitioner for the Assessment Years 2005-2006, 2006-2007 and 2007-2008. Thus, the petitioner in those Assessment Years did have notice of the case to be met.
5. However, so far as the impugned order dated 22 February 2012 is concerned, as pointed out above, the affidavit in reply filed in the earlier Writ Petition (L) No.2720 of 2011 in respect of Assessment Year 2009-2010 did not indicate even remotely the reasons why the accounts of the petitioner were found complex for the year in question so as to warrant a special audit. In this case, non-furnishing of reasons to the petitioner would cause prejudice to the petitioner as there would be no occasion to explain what part of the accounts found complex, are in fact not complex. This leads to breach of principles of natural justice. Therefore, we set aside the impugned order dated 22 February 2012 appointing the Special Auditor to audit the petitioner's accounts for the Assessment Year 2009-2010. However, we make it clear that the Assessing Officer would consider afresh the need to appoint a Special Auditor for the Assessment Year 2009-2010 after indicating the reasons to the petitioner, why the special audit for the Assessment Year 2009-2010 is considered necessary.
6. We further make it clear that the bar of limitation will not operate from 4 April 2012 i.e. the date the petitioner filed this petition challenging the impugned order dated 22 February 2012 till the Assessing Officer passes a fresh order disposing of the notice seeking to appoint a Special Auditor under Section 142(2A) of the Act. Consequently, the assessment proceedings for the Assessment Year 2009-2010 will also continue to remain stayed till such time as the Assessing Officer disposes of the notice for appointment of the Special Auditor for the Assessment Year 2009-2010. The Assessing Officer is directed to dispose of the notice for appointment of a Special Auditor as expeditiously as possible preferably within a period of six weeks from today.
7. It is made clear that, in case the Assessing Officer directs an appointment of a Special Auditor, the same will not be given effect to for a period of two weeks from the date the direction is communicated to the petitioner.
8. The writ petition is disposed of with the above directions.
DHARMENDRA 

*In favour of assessee.
IT/ILT: Where TPO made addition to assessee's ALP in respect of software development services rendered to AE on basis of arithmetic mean of comparables selected by him, some comparables being inappropriate on account of functional difference had to be excluded and consequently no transfer pricing adjustment would be required to be made
■■■
[2014] 51 taxmann.com 339 (Pune - Trib.) 
IN THE ITAT PUNE BENCH 'B'
SunGard Solutions (India) (P.) Ltd.
v.
Deputy Director of Income-tax (International Taxation -I)*
SHAILENDRA KUMAR YADAV, JUDICIAL MEMBER 
AND G. S. PANNU, ACCOUNTANT MEMBER 
IT APPEAL NO. 122 (PN.) OF 2011
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  30, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2006-07 - Whether where TPO made addition to assessee's ALP in respect of software development services rendered to AE on basis of arithmetic mean margin of comparables selected by him, in view of fact that some of those were not comparable with tested transactions they had to be excluded - Held, yes - Whether assessee had submitted that on exclusion of those comparables, variation between arm's length price determined and stated value of international transaction would fall within +/- 5 per cent and therefore in terms of section 92C(2) no adjustment would be required to be made - Held, yes [Para 22] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee is branch office of a foreign company which is one of the subsidiaries of SDS a global leader in integrated IT and e-processing solutions for the financial services sector.

	■ 
	 
	The assessee carries out software development services for the subsidiaries of SDS, USA which include development of software and components of software products developed as per the requirements of the group entities.

	■ 
	 
	On account of the assessee having undertaken international transactions with its associated enterprises abroad by way of software development services, the Assessing Officer made a reference to the TPO under section 92CA(1) for determination of the arm's length price of such international transactions.

	■ 
	 
	The assessee benchmarked its international transactions by using Transactional Net Margin Method (TNMM) with the Profit Level Indicator (PLI) of operating profit/operating cost. On the basis of the FAR analysis, assessee had identified 38 comparables. The comparability analysis done by the assessee showed that the mean PLI of the comparable concerns engaged in software development services was 10.88 per cent by considering weighted average margin of three years; and, by using updated margins for the financial year under consideration it was 7.69 per cent. Since the margin of the assessee was 14.50 per cent, it was contended that the international transactions relating to the software development services rendered to the associated enterprises was at an arm's length price.

	■ 
	 
	The TPO however observed that 33 out of 38 comparable concerns chosen by the assessee deserved to be excluded. Further, as per the TPO, another 3 comparable concerns deserved to be included for the purposes of carrying out the comparability analysis. In the final analysis made by the TPO he considered a set of 8 comparables and the arithmetic mean of their margins was determined at 28.29 per cent. The margin of the assessee being 14.50 per cent, the TPO proceeded to make adjustment to the stated value of international transactions so as to work out their arm's length price. The TPO allowed an adjustment towards differences in working capital on the final set of comparables, which was determined by him at 1.68 per cent, as per a working annexed to his order. Accordingly, the arithmetic mean of the final set of 8 comparable concerns, after the working capital adjustment, was worked out by the TPO at 26.61 per cent (28.29 minus 1.68). Accordingly, he worked out an adjustment of Rs. 4.18 crores to the stated value of the international transaction of software development services rendered by the assessee to the associated enterprises in order to bring it to an arm's length price.

	■ 
	 
	As against an adjustment of Rs. 4.18 crores proposed by the TPO, the DRP directed the Assessing Officer to work out the total income of the international transaction by making an adjustment of Rs. 3.81 crores. Consequently, the Assessing Officer finalized the assessment by making an addition of Rs. 3.81 crores on account of arm's length price of the international transaction of software development services rendered by assessee to its associated enterprises.

	■ 
	 
	On appeal the assessee contended that the TPO erred in including in the list of comparables the following 3 concerns which were not considered by the assessee in its Transfer Pricing Study on the ground that the same are not comparable with the tested transactions: (i) Avani Cincom Technologies Ltd.; (ii) Compucon Software Ltd. and (iii) SIP Technologies and Export Ltd.


HELD
 
	■ 
	 
	On the inclusion of the Compucon Software Ltd. as a comparable by the TPO, the objection of the assessee is that the said concern has a substantial percentage of Related Party Transactions (i.e. 'RPTs') and therefore the same is liable to be excluded. In support, assessee has furnished a working of the RPTs which shows that the said concern has transactions by way of expenditure on services received from associated enterprises which is to the tune of 31.51 per cent of the total expenditure. The revenue has opposed the plea of the assessee by referring to the discussion made by the TPO in this regard in his order. As per the TPO, the receipts for services rendered and payment for services received vis-à-vis the associated enterprises are to the tune of Rs.15 lakhs and Rs. 5.15 crores respectively which according to him are less than 25 per cent of the total turnover of the assessee. For this reason, it is contended by the revenue that there are no substantial RPTs and the said concern being functionally comparable, the same should not be excluded from the list of comparables.[Para 7]

	■ 
	 
	The discussion made by the TPO in para 6.5.2 of his order on the impugned issue shows that he has considered a filter 25 per cent of the RPTs for the purpose of excluding a concern from the list of comparables. While applying the said filter in the case of Compucon Software Ltd. he has aggregated the receipts for services rendered and the payments made for services received and thereafter he has divided the total figure by the total turnover of the assessee. Quite clearly, the numerator considered by the TPO comprises of receipts for services rendered as also the payments made for services received meaning thereby that sales as well as expenses having a component of RPTs are included, whereas the denominator comprised of only the sales component. Ostensibly, the aforesaid formula would give a distorted picture of the ratio of RPTs to the total transactions. If total expenses incurred by the assessee by way of payments to associated enterprises is divided by the total expenses incurred, the ratio of RPTs to the total transactions exceed 25 per cent, as per the working made by the assessee. In view of the aforesaid incorrect approach of the TPO in order to calculate the level of RPTs, Compucon Software Ltd. has been wrongly included as a comparable. Moreover, the assessee has also referred to a decision of the Pune Bench of the Tribunal in the case of Bindview India (P.) Ltd. v. Dy. CIT [2013] 34 taxmann.com 164/145 ITD 436 relating to the assessment year 2006-07 wherein the RPTs in the case of Compucon Software Ltd. have been accepted as being in excess of 25 per cent of the total transactions. On this basis also, the plea of the assessee to exclude Compucon Software Ltd. from the list of comparables has been wrongly negated by the lower authorities. It is ordered accordingly and assessee succeeds on this aspect.[Para 8]

	■ 
	 
	Secondly, with respect to the inclusion of Avani Cincom Technologies Ltd. as a comparable by the TPO, assessee has objected to its inclusion on the plea that the financial data of the said concern used by the TPO was not contemporaneous, as it was not available in public domain when the assessee prepared its Transfer Pricing Study. The aforesaid objection of the assessee has been rejected by the TPO primarily on the ground that at the time of the transfer pricing proceedings being carried out by the TPO, the financial data of the said concern was available in public domain. On this aspect, there is no infirmity in the stand of the TPO. As per the appellant, sub-rule (4) of rule 10D of the rules prescribes that the information and documents to be kept and maintained should be contemporaneous and exist latest by the specified date referred to in section 92F(iv), which in the present case is the due date of filing of the return under section 139(1). On this basis, it is sought to be canvassed that the financial data to be used for carrying out the comparability analysis should be based on a data available on the date when the assessee carried out its Transfer Pricing Study or at least latest by the date of filing of the return under section 139(1). The plea of the appellant is quite misplaced inasmuch as rule 10D of the rules merely seeks to require an assessee to maintain information and documents with respect to the international transactions carried out by it and in that context, it is prescribed in sub-rule (4) of rule 10D of the rules that 'as far as possible', such information and documents should be contemporaneous and should exist latest by the date specified therein i.e. due date of filing of the return under section 139(1). So however, there is no embargo put either in the Act or in the Rules to say that the arm's length price of an international transaction, which is required to compute the income arising from an international transaction, should be based on an information which is contemporaneous so as to exist latest by the due date of filing of the return under section 139(1). Thus, the aforesaid plea of the assessee is rejected.[Para 9]

	■ 
	 
	Another reason advanced by the assessee to justify exclusion of Avani Cincom Technologies Ltd. as a comparable, is that the said concern is carrying out functionally different activities. The plea of the assessee is that the said concern is involved in products, consulting and other services apart from software development activities and therefore it is functionally different than the assessee, whose only activity is of software development services. It is also pointed out that there is no segmental data pertaining to the software development segment of the said concern and therefore the said concern is liable to be excluded. In support, a reference has been made to the decision of the Mumbai Bench of the Tribunal in the case of Telcordia Technologies India (P.) Ltd. v. ACIT [2012] 22 taxmann.com 96/137 ITD 1. [Para 10]

	■ 
	 
	On the other hand, the revenue submitted that the TPO as well as the DRP have rejected the objections of the assessee because the said concern was said to be engaged in providing State of Art Technology solution and services to different organizations. Therefore, according to him, broadly speaking the said concern was engaged in software development services also. The reliance placed by the assessee on the decision of the Mumbai Bench of the Tribunal in the case of Telcordia Technologies India (P.) Ltd. (supra) was also assailed on the ground that the said decision related to a different assessment year and further that Mumbai Bench of the Tribunal excluded the said concern on the ground of absence of relevant data. According to the revenue, on this basis it could not be established that the said concern was functionally different than the assessee.[Para 11]

	■ 
	 
	Thus it was found that the assessee is justified in seeking exclusion of Avani Cincom Technologies Ltd. from the final list of comparables. In-fact, the order of the TPO brings out that the said concern is engaged in providing State of Art Technology solution and services to organizations in different verticals like Travel, Insurance, Financial services, Healthcare, Law, Transportation and others. The factum of the said concern being engaged in development of products and sale thereof apart from being engaged in software development services is not denied by the authorities below. Therefore, in such a situation, only the segment relating to development of software services, which can be said to be similar to the assessee, can only be considered for the purposes of comparability analysis. The segmental data in this regard is not available and therefore it would be inappropriate to consider the financial results of the concern as a whole for the purposes of carrying out comparability 9 analysis vis-à-vis the tested transactions in the present case. Therefore, the said concern is liable to be excluded from the list of comparables and accordingly assessee succeeds on this aspect.[Para 12]

	■ 
	 
	Thirdly, appellant has assailed the inclusion of SIP Technologies and Export Ltd. as a comparable by the TPO on the ground that the financial data of the said concern which has been considered does not correspond to the financial year of the assessee. In terms of rule 10B(4), the data to be used in analyzing the comparability of an uncontrolled transaction with an international transaction shall be the data relating to the financial year in which the international transaction has been entered into. In the instant case, the financial data of SIP Technologies and Export Ltd. adopted by the TPO for the period ended 31-3-2006 does not relate to the financial year in which the international transaction has been carried out by the assessee because of the variation in the financial year of the two concerns. The financial year of SIP Technologies and Export Ltd. is from 1-10-2004 to 31-3-2006, whereas the financial year of the assessee in question is from 1-4-2005 to 31-3-2006. On this point, the plea of the assessee is upheld and the Assessing Officer is directed to exclude SIP Technologies and Export Ltd. from the list of comparables. Thus, on this aspect assessee succeeds.[Para 13]

	■ 
	 
	Another plea of the assessee is against the action of the TPO in including KALS Information Systems Ltd. as a comparable concern. The assessee has contended that the said concern is functionally engaged in a different activity inasmuch as it is engaged in development of software products which is quite distinct from the software development services being provided by the assessee. At the time of hearing, it has been submitted that similar distinction has been noticed by the Tribunal in the case of Bindview India (P.) Ltd. (supra) with respect to KALS Information Systems Ltd. for the assessment year under consideration. It has been pointed out that Bindview India (P.) Ltd. is a company which is engaged in software development activities, which is akin to the activities being carried out by the assessee for its associated enterprises. Therefore, the said concern i.e. KALS Information Systems Ltd. is liable to be excluded from the final set of comparables. The revenue has not disputed that the decision of the Tribunal in the case of Bindview India (P.) Ltd. (supra) covers the argument being setup by the assessee. In the context of benchmarking the services rendered by Bindview India (P.) Ltd. which is similar to the services being rendered in the instant case, the Tribunal observed that KALS Information Systems Ltd. was not a functionally comparable concern. [Para 14]

	■ 
	 
	Thus, the Assessing Officer was directed to exclude KALS Information Systems Ltd. from the final set of comparables. Thus, on this aspect also assessee succeeds.[Para 16]

	■ 
	 
	Another plea by the assessee is with respect to the exclusion of Transworld Infotech Ltd. from the final list of comparables. The exclusion of the said concern has been justified on the basis that the said concern has a financial year ending different from that of the assessee. The assessee has placed an extract from a copy of the Annual Report of Transworld Infotech Ltd. which shows that the financial period is ending on 30-6-2006 which clearly does not correspond to the financial year of the assessee which is ending on 31-3-2006. For the reasons explained in the context of the exclusion of SIP Technologies and Export Ltd. in the earlier paragraphs, herein also the said concern is directed to be excluded from the final set of comparables because the financial year of the said concern is different from that of the assessee. Thus, on this plea also assessee succeeds.[Para 17]

	■ 
	 
	Another issue raised by the assessee is with respect to the exclusion of Synetairos Technologies Ltd. from the list of comparables. The TPO as well as the DRP have included the said concern in the final set of comparables on the ground that the said concern is functionally comparable to the assessee and the margin of the said concern has been taken as 32.69 per cent (i.e. OP/OC). [Para 18]

	■ 
	 
	The plea of the assessee is that the said concern is engaged in functionally different activities inasmuch as it is involved in providing software professionals to other software companies. A website extract of the said concern has been furnished to support the said plea. Second reason advanced is that the Annual Financial Report of the said concern is not available in the public domain and therefore the said concern ought to be excluded from the list of comparables inasmuch as on similar ground the TPO/DRP had rejected certain other concerns also. In the alternative, it is submitted that if the said concern is to be retained as a comparable, the margin should be worked-out on the basis of the Annual Report of the said concern available for the subsequent year ending 31-3-2007, which contains the previous year's figures i.e. for the year ending under consideration i.e. 31-3-2006. The assessee pointed out that if the margin based on the Previous year's figures appearing in Annual Report of March, 2007 is taken, it would be 19.59 per cent as against the margin of 32.69 per cent adopted by the TPO as per the data available from the Prowess Data base.[Para 19]

	■ 
	 
	On this aspect, the revenue pointed out that assessee had itself included the said concern as a comparable concern in the Transfer Pricing Study undertaken by it and therefore there cannot be now a stand taken by the assessee that the said concern is excludible on the basis of functional dissimilarities.[Para 20]

	■ 
	 
	Having considered the rival submissions, the plea setup by the assessee for exclusion of Synetairos Technologies Ltd. from the list of comparables is quite justified. No doubt, assessee had included the said concern as a comparable in its Transfer Pricing Study. So however, in principle assessee cannot be denied an opportunity to seek exclusion of the said concern from the list of comparables if the same is founded on justifiable grounds. In this case, the fundamental issue sought to be brought by the assessee is that the said concern is engaged in not only providing software development services but is also engaged in providing software professionals to other software companies, an activity which is not being carried out by the assessee at all. The plea of the assessee is based on factual support. The Annual Financial report of the said concern relatable to the year under consideration is also not available in public domain, a fact which the TPO as well as the DRP were aware of. In absence of adequate credible information relating to the said concern, it would be inappropriate to consider it as a comparable concern for the purposes of carrying out the comparability analysis. Therefore, Synetairos Technologies Ltd. is to be excluded from the final set of comparables and thus assessee succeeds on this aspect also.[Para 21]

	■ 
	 
	At the time of hearing, it was stated by the assessee that if it were to succeed on its plea for the exclusion of (i) KALS Information Systems Ltd.; (ii) Avani Cincom Technologies Ltd.; (iii) Compucon Software Ltd.; (iv) Transworld Infotech Ltd.; (v) SIP Technologies and Export Ltd. and (vi) Synetairos Technologies Ltd. from the final set of comparables, then the variation between the arm's length price determined and the stated value of the international transaction would fall within the +/- 5 per cent and therefore in terms of section 92C(2) no adjustment would be required to be made. Since plea of the assessee for exclusion of (i) KALS Information Systems Ltd.; (ii) Avani Cincom Technologies; (iii) Compucon Software Ltd.; (iv) Transworld Infotech Ltd.; (v) SIP Technologies and Export Ltd. and (vi) Synetairos Technologies Ltd. from the final set of comparables has been upheld, the other Grounds of Appeal raised by the assessee in order to assail the addition of Rs. 3.81 crores on account of transfer pricing adjustment are rendered academic and are not being adjudicated.[Para 22]

	■ 
	 
	In the result, the appeal of the assessee is partly allowed.[Para 23]
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ORDER
 
G.S. Pannu, Accountant Member - The captioned appeal has been preferred by the assessee pertaining to the assessment year 2006-07, and is directed against the order of the Dy. Director of Income Tax (International Taxation)-I, Pune (in short 'the Assessing Officer') passed u/s 143(3) r.w.s. 144C(13) of the Income Tax Act, 1961 (in short "the Act") dated 26.11.2010, which is in conformity with the directions given by the Dispute Resolution Panel, Pune (in short 'the DRP') dated 30.09.2010.
2. In brief, background of the dispute can be summarized as follows. The appellant-assessee before us is branch office of a foreign company, M/s Sungard Trading Systems of USA (STS), which is one of the subsidiaries of Sungard Data Systems Inc (in short 'SDS'). SDS is a global leader in integrated IT and e-processing solutions for the financial services sector. The assessee before us carries out software development services for the subsidiaries of SDS, USA which include development of software and components of software products developed as per the requirements of the Sungard group entities. For the assessment year under consideration, assessee filed its return of income declaring a total income of Rs.49,44,080/-. On account of the assessee having undertaken international transactions with its associated enterprises abroad by way of software development services, the Assessing Officer made a reference to the Transfer Pricing Officer (in short 'TPO') u/s 92CA(1) of the Act for determination of the arm's length price of such international transactions. The TPO noticed from the Transfer Pricing Study submitted by the assessee that it had selected Transactional Net Margin Method (TNMM) as the most appropriate method in order to benchmark the international transaction relating to software development services rendered to the associated enterprises. In the TNMM analysis, the Profit Level Indicator (PLI) was taken as a ratio of Operating profits to Operating costs. On the basis of the FAR analysis, assessee had identified 38 comparables. The comparability analysis done by the assessee showed that the mean PLI of the comparable concerns engaged in software development services was 10.88% by considering weighted average margin of three years; and, by using updated margins for the financial year under consideration it was 7.69%. Since the margin of the assessee was 14.50%, it was contended that the international transactions relating to the software development services rendered to the associated enterprises was at an arm's length price.
3. The TPO has, however, differed with the assessee on various aspects, as detailed in the order passed by him u/s 92CA(3) of the Act dated 28.10.2009. Bereft of other details, for the present it would suffice to note that the TPO observed that 33 out of 38 comparable concerns chosen by the assessee deserved to be excluded. Further, as per the TPO, another 3 comparable concerns deserved to be included for the purposes of carrying out the comparability analysis. In the final analysis made by the TPO he considered a set of 8 comparables and the arithmetic mean of their margins was determined at 28.29%. The margin of the assessee being 14.50%, the TPO proceeded to make adjustment to the stated value of international transactions so as to work out their arm's length price. The TPO allowed an adjustment towards differences in working capital on the final set of comparables, which was determined by him at 1.68%, as per a working annexed to his order. Accordingly, the arithmetic mean of the final set of 8 comparable concerns, after the working capital adjustment, was worked out by the TPO at 26.61% (28.29% minus 1.68%). Accordingly, he worked out an adjustment of Rs.4,17,52,924/- to the stated value of the international transaction of software development services rendered by the assessee to the associated enterprises in order to bring it to an arm's length price.
4. Based on the order of the TPO dated 28.10.2009, the Assessing Officer proposed a draft assessment order u/s 143(3) r.w.s. 144C of the Act on 23.12.2009 proposing to compute assessee's total income by including a sum of Rs.4,17,52,924/- on account of adjustment to international transaction for the purposes of determining its arm's length price. The assessee raised objections to the draft assessment order by approaching the Dispute Resolution Panel (in short "DRP"). The DRP vide order dated 30.09.2010 disposed-off the objections filed by the assessee company. As against an adjustment of Rs.4,17,52,924/- proposed by the TPO, the DRP directed the Assessing Officer to work out the total income of the international transaction by making an adjustment of Rs.3,80,98,474/-. In coming to such conclusion, the DRP considered a set of 9 comparable concerns, as against 8 considered by the TPO. The arithmetic mean of the final set of 9 comparable concerns was determined at 26.78% and the working capital adjustment was determined by the DRP at 1.23% as against 1.68% determined by the TPO. Accordingly, the adjusted arithmetic mean of the final set of comparables was worked out by the DRP at 25.55% (i.e. 26.78% minus 1.23%). Consequently, the Assessing Officer has finalized the assessment u/s 143(3) r.w.s. 144C(13) of the Act dated 11.12.2010 by making an addition of Rs.3,80,98,474/- on account of arm's length price of the international transaction of software development services rendered by assessee to its associated enterprises. The aforesaid addition is the substantive dispute raised by the assessee in its appeal before us.
5. In the above background, rival counsels have been heard. On behalf of the appellant, a Paper Book has also been filed which, inter-alia, includes written submissions made before the lower authorities. The material referred to in the course of hearing and the relevant record has been perused.
6. At the time of hearing, the first and the foremost plea by the assessee is that the TPO erred in including in the list of comparables the following 3 concerns which were not considered by the assessee in its Transfer Pricing Study on the ground that the same are not comparable with the tested transactions : (i) Avani Cincom Technologies Ltd.; (ii) Compucon Software Ltd.; and, (iii) SIP Technologies and Export Ltd.
7. On the inclusion of the Compucon Software Ltd. as a comparable by the TPO, the objection of the appellant is that the said concern has a substantial percentage of Related Party Transactions (i.e. 'RPTs') and therefore the same is liable to be excluded. In support, assessee has furnished a working of the RPTs which shows that the said concern has transactions by way of expenditure on services received from associated enterprises which is to the tune of 31.51% of the total expenditure. The learned CIT-DR has opposed the plea of the assessee by referring to the discussion made by the TPO in this regard in para 6.5.2 of his order. As per the TPO, the receipts for services rendered and payment for services received vis-à-vis the associated enterprises are to the tune of Rs.15 lakhs and Rs.5.1 crores respectively which according to him are less than 25% of the total turnover of the assessee. For this reason, it is contended by the Revenue that there are no substantial RPTs and the said concern being functionally comparable, the same should not be excluded from the list of comparables.
8. We have carefully considered the rival submissions on this aspect and we are unable to uphold the stand of the Revenue. The discussion made by the TPO in para 6.5.2 of his order on the impugned issue shows that he has considered a filter 25% of the RPTs for the purpose of excluding a concern from the list of comparables. While applying the said filter in the case of Compucon Software Ltd. he has aggregated the receipts for services rendered and the payments made for services received and thereafter he has divided the total figure by the total turnover of the assessee. Quite clearly, the numerator considered by the TPO comprises of receipts for services rendered as also the payments made for services received meaning thereby that sales as well as expenses having a component of RPTs are included, whereas the denominator comprised of only the sales component. Ostensibly, the aforesaid formula would give a distorted picture of the ratio of RPTs to the total transactions. If total expenses incurred by the assessee by way of payments to associated enterprises is divided by the total expenses incurred, the ratio of RPTs to the total transactions exceed 25%, as per the working made by the assessee. In view of the aforesaid incorrect approach of the TPO in order to calculate the level of RPTs, Compucon Software Ltd. has been wrongly included as a comparable. Moreover, the assessee has also referred to a decision of the Pune Bench of the Tribunal in the case of Bindview India (P.) Ltd. v. Dy. CIT [2013] 34 taxmann.com 164/145 ITD 436 relating to the assessment year 2006-07 wherein the RPTs in the case of Compucon Software Ltd. have been accepted as being in excess of 25% of the total transactions. On this basis also, we find that the plea of the assessee to exclude Compucon Software Ltd. from the list of comparables has been wrongly negated by the lower authorities. We order accordingly and assessee succeeds on this aspect.
9. Secondly, with respect to the inclusion of Avani Cincom Technologies Ltd. as a comparable by the TPO, assessee has objected to its inclusion on the plea that the financial data of the said concern used by the TPO was not contemporaneous, as it was not available in public domain when the assessee prepared its Transfer Pricing Study. The aforesaid objection of the assessee has been rejected by the TPO primarily on the ground that at the time of the transfer pricing proceedings being carried out by the TPO, the financial data of the said concern was available in public domain. On this aspect, we do not find any infirmity in the stand of the TPO. In this context, it would be relevant to refer to sub-rule (4) of rule 10B of the Income Tax Rules, 1962 (in short "the Rules") which prescribes that the data to be used in analyzing the comparability of an uncontrolled transaction with an international transaction shall be data relating to the financial year in which the international transaction has been entered into. Quite clearly, the financial data of Avani Cincom Technologies Ltd. used by the TPO corresponds to the financial year in which the impugned international transactions have been entered into by the assessee with its associated enterprise. The case setup by the assessee is based on rule 10D of the Rules which enumerates the information and documents to be kept and maintained u/s 92D of the Act. Section 92D of the Act prescribes that a person who has entered into an international transaction shall keep and maintain such information and documents in respect thereof, as may be prescribed; and, such prescription has been enumerated in rule 10D of the Rules. As per the appellant, sub-rule (4) of rule 10D of the Rules prescribes that the information and documents to be kept and maintained should be contemporaneous and exist latest by the specified date referred to in section 92F(iv) of the Act, which in the present case is the due date of filing of the return u/s 139(1) of the Act. On this basis, it is sought to be canvassed that the financial data to be used for carrying out the comparability analysis should be based on a data available on the date when the assessee carried out its Transfer Pricing Study or at least latest by the date of filing of the return u/s 139(1) of the Act. In our considered opinion, the plea of the appellant is quite misplaced inasmuch as rule 10D of the Rules merely seeks to require an assessee to maintain information and documents with respect to the international transactions carried out by it and in that context, it is prescribed in sub-rule (4) of rule 10D of the Rules that "as far as possible", such information and documents should be contemporaneous and should exist latest by the date specified therein i.e. due date of filing of the return u/s 139(1) of the Act. So however, there is no embargo put either in the Act or in the Rules to say that the arm's length price of an international transaction, which is required to compute the income arising from an international transaction, should be based on an information which is contemporaneous so as to exist latest by the due date of filing of the return u/s 139(1) of the Act. Thus, the aforesaid plea of the assessee is rejected.
10. Another reason advanced by the assessee to justify exclusion of Avani Cincom Technologies Ltd. as a comparable, is that the said concern is carrying out functionally different activities. The plea of the assessee is that the said concern is involved in products, consulting and other services apart from software development activities and therefore it is functionally different than the assessee, whose only activity is of software development services. In support, a reference has been made to page 4 of the Paper Book wherein is placed a website extract of the said concern justifying the plea that the said concern is engaged in development of products and sale thereof and not in pure software development services. It is also pointed out that there is no segmental data pertaining to the software development segment of the said concern and therefore the said concern is liable to be excluded. In support, a reference has been made to the decision of the Mumbai Bench of the Tribunal in the case of Telcordia Technologies India (P.) Ltd. v. Asstt. CIT [2012] 22 taxmann.com 96/137 ITD 1 (Mum.).
11. On the other hand, the learned CIT-DR submitted that the TPO as well as the DRP have rejected the objections of the assessee because the said concern was said to be engaged in providing State of Art Technology solution and services to different organizations. Therefore, according to him, broadly speaking the said concern was engaged in software development services also. The reliance placed by the assessee on the decision of the Mumbai Bench of the Tribunal in the case of Telcordia Technologies India (P.) Ltd. (supra) was also assailed on the ground that the said decision related to a different assessment year and further that Mumbai Bench of the Tribunal excluded the said concern on the ground of absence of relevant data. According to the learned CIT-DR, on this basis it could not be established that the said concern was functionally different than the assessee.
12. We have considered the rival stands on this aspect and find that the assessee is justified in seeking exclusion of Avani Cincom Technologies Ltd. from the final list of comparables. In-fact, the order of the TPO especially para 6.5.2 brings out that the said concern is engaged in providing State of Art Technology solution and services to organizations in different verticals like Travel, Insurance, Financial services, Healthcare, Law, Transportation and others. The factum of the said concern being engaged in development of products and sale thereof apart from being engaged in software development services is not denied by the authorities below. Therefore, in such a situation, only the segment relating to development of software services, which can be said to be similar to the assessee, can only be considered for the purposes of comparability analysis. The segmental data in this regard is not available and therefore in our view it would be inappropriate to consider the financial results of the concern as a whole for the purposes of carrying out comparability analysis vis-à-vis the tested transactions in the present case. Therefore, in our considered opinion, the said concern is liable to be excluded from the list of comparables and accordingly assessee succeeds on this aspect.
13. Thirdly, appellant has assailed the inclusion of SIP Technologies and Export Ltd. as a comparable by the TPO on the ground that the financial data of the said concern which has been considered does not correspond to the financial year of the assessee. It is pointed out that the financial year of the assessee under consideration is from 01.04.2005 to 31.03.2006 whereas the financial year of SIP Technologies and Export Ltd. ending on 31st March, 2006 is comprised of a period of 18 months starting from 01.10.2004. In this context, an extract from the Annual financial statements of the SIP Technologies and Export Ltd. for the period ending on 31.03.2006 has been furnished which is placed at page 106 of the Paper Book. Factually speaking, the aforesaid position is not disputed by the Revenue. In terms of rule 10B(4) of the Rules, the data to be used in analyzing the comparability of an uncontrolled transaction with an international transaction shall be the data relating to the financial year in which the international transaction has been entered into. In the present case, the financial data of SIP Technologies and Export Ltd. adopted by the TPO for the period ended 31.03.2006 does not relate to the financial year in which the international transaction has been carried out by the assessee because of the variation in the financial year of the two concerns. The financial year of SIP Technologies and Export Ltd. is from 01.10.2004 to 31.03.2006 whereas the financial year of the assessee in question is from 01.04.2005 to 31.03.2006. On this point, we uphold the plea of the assessee and direct the Assessing Officer to exclude SIP Technologies and Export Ltd. from the list of comparables. Thus, on this aspect assessee succeeds.
14. Another plea of the assessee is against the action of the TPO in including KALS Information Systems Ltd. as a comparable concern. The assessee has contended that the said concern is functionally engaged in a different activity inasmuch as it is engaged in development of software products which is quite distinct from the software development services being provided by the assessee. At the time of hearing, it has been submitted that similar distinction has been noticed by the Tribunal in the case of Bindview India (P.) Ltd. (supra) with respect to KALS Information Systems Ltd. for the assessment year under consideration before us. It has been pointed out that Bindview India (P.) Ltd. (supra) is a company which is engaged in software development activities, which is akin to the activities being carried out by the assessee for its associated enterprises. Therefore, the said concern i.e. KALS Information Systems Ltd. is liable to be excluded from the final set of comparables. The learned CIT-DR has not disputed that the decision of the Tribunal in the case of Bindview India (P.) Ltd. (supra) covers the argument being setup by the assessee before us.
15. In this context, we have perused the decision of the Bindview India (P.) Ltd. (supra) which also is a concern engaged in rendering of software development services to its parent company abroad. In the context of benchmarking the services rendered by Bindview India (P.) Ltd. (supra), which is similar to the services being rendered in the instant case, the Tribunal observed that KALS Information Systems Ltd. was not a functionally comparable concern. The following discussion in the order of the Bindview India (P.) Ltd. (supra) is relevant :—
"16. Another issue relating to selection of comparable by the TPO is regarding inclusion of Kals Information System Ltd. The assessee has objected to its inclusion on the basis that functionally the company is not comparable. With reference to pages 185-186 of the Paper Book, it is explained that the said company is engaged in development of software products and services and is not comparable to software development services provided by the assessee. The appellant has submitted an extract on pages 185-186 of the Paper Book from the website of the company to establish that it is engaged in providing of IT enabled services and that the said company is into development of software products, etc. All these aspects have not been factually rebutted and, in our view, the said concern is liable to be excluded from the final set of comparables, and thus on this aspect, assessee succeeds."
16. Following the aforesaid decision, we direct the Assessing Officer to exclude KALS Information Systems Ltd. from the final set of comparables. Thus, on this aspect also assessee succeeds.
17. Another plea by the assessee is with respect to the exclusion of Transworld Infotech Ltd. from the final list of comparables. The exclusion of the said concern has been justified on the basis that the said concern has a financial year ending different from that of the assessee. At page 17 of the Paper Book, assessee has placed an extract from a copy of the Annual Report of Transworld Infotech Ltd. which shows that the financial period is ending on 30th June, 2006 which clearly does not correspond to the financial year of the assessee which is ending on 31.03.2006. For the reasons explained by us in the context of the exclusion of SIP Technologies and Export Ltd. in the earlier paragraphs, herein also the said concern is directed to be excluded from the final set of comparables because the financial year of the said concern is different from that of the assessee. Thus, on this plea also assessee succeeds.
18. Another issue raised by the appellant is with respect to the exclusion of Synetairos Technologies Ltd. from the list of comparables. The TPO as well as the DRP have included the said concern in the final set of comparables on the ground that the said concern is functionally comparable to the assessee and the margin of the said concern has been taken as 32.69% (i.e. OP/OC).
19. The plea of the assessee before us is that the said concern is engaged in functionally different activities inasmuch as it is involved in providing software professionals to other software companies. At page 107 of the Paper Book a website extract of the said concern has been furnished to support the said plea. Second reason advanced is that the Annual Financial Report of the said concern is not available in the public domain and therefore the said concern ought to be excluded from the list of comparables inasmuch as on similar ground the TPO/DRP had rejected certain other concerns also. In the alternative, it is submitted that if the said concern is to be retained as a comparable, the margin should be worked-out on the basis of the Annual Report of the said concern available for the subsequent year ending 31.03.2007, which contains the previous year's figures i.e. for the year ending under consideration i.e. 31.03.2006. A copy of the Financial Report of the said concern for year ending 31.03.2007 has been placed in the Paper Book at pages 80-90. The learned counsel pointed out that if the margin based on the Previous year's figures appearing in Annual Report of March, 2007 is taken, it would be 19.59% as against the margin of 32.69% adopted by the TPO as per the data available from the Prowess Data base.
20. On this aspect, the learned CIT-DR pointed out that assessee had itself included the said concern as a comparable concern in the Transfer Pricing Study undertaken by it and therefore there cannot be now a stand taken by the assessee that the said concern is excludible on the basis of functional dissimilarities. It has also been submitted that in the Transfer Pricing Study carried out by the assessee, the margin of the said concern has been taken at 32.69% for the period ending 2006, as is evident from page 101 of the Paper Book filed by the assessee. Therefore, it is contended that the aforesaid objections raised by the assessee are untenable especially when the TPO has merely proceeded to accept the inclusion of the said concern as a comparable and also its margins for the year under consideration, as reported by the assessee in its Transfer Pricing Study.
21. Having considered the rival submissions, in our considered opinion the plea setup by the assessee for exclusion of Synetairos Technologies Ltd. from the list of comparables is quite justified. No doubt, assessee had included the said concern as a comparable in its Transfer Pricing Study. So however, in-principle assessee cannot be denied an opportunity to seek exclusion of the said concern from the list of comparables if the same is founded on justifiable grounds. In this case, the fundamental issue sought to be brought by the assessee is that the said concern is engaged in not only providing software development services but is also engaged in providing software professionals to other software companies, an activity which is not being carried out by the assessee at all. The plea of the assessee is based on factual support. The Annual Financial report of the said concern relatable to the year under consideration is also not available in public domain, a fact which the TPO as well as the DRP were aware of. In absence of adequate credible information relating to the said concern, it would be inappropriate to consider it as a comparable concern for the purposes of carrying out the comparability analysis. Therefore, we hold that M/s Synetairos Technologies Ltd. be excluded from the final set of comparables and thus assessee succeeds on this aspect also.
22. At the time of hearing, it was stated by the learned Representative for the appellant that if assessee were to succeed on its plea for the exclusion of (i) Kals Information Systems Ltd.; (ii) Avani Cincom Technologies Ltd.; (iii) Compucon Software Ltd.; (iv) Transworld Infotech Ltd.; (v) SIP Technologies and Export Ltd.; and, (vi) Synetairos Technologies Ltd. from the final set of comparables, then the variation between the arm's length price determined and the stated value of the international transaction would fall within the +/-5% and therefore in terms of section 92C(2) of the Act no adjustment would be required to be made. Since we have upheld the plea of the assessee for exclusion of (i) Kals Information Systems Ltd.; (ii) Avani Cincom Technologies Ltd.; (iii) Compucon Software Ltd.; (iv) Transworld Infotech Ltd.; (v) SIP Technologies and Export Ltd.; and, (vi) Synetairos Technologies Ltd. from the final set of comparables, the other Grounds of Appeal raised by the assessee in order to assail the addition of Rs. 3,80,98,474/- on account of transfer pricing adjustment are rendered academic and are not being adjudicated for the present.
23. In the result, the appeal of the assessee is partly allowed.
JYOTI 

*In favour of assessee.
IT-I : In case of composite accounts, estimation of expenditure incurred to earn exempt income was to be made as per of Rule 8D
IT-II : Where assessee's claim for set off of long-term capital loss was not accepted in earlier assessment year, there was no question of same being carried forward for set off subsequent year/s
IT-III : Where property taken on lease was not used for business purpose and it was returned to lessor, assessee's claim of depreciation for renovation expenses incurred in respect of said property was to be rejected
■■■
[2015] 53 taxmann.com 34 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'B'
Metro Exporters (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Circle 6 (3), Mumbai*
I.P. BANSAL, JUDICIAL MEMBER 
AND SANJAY ARORA, ACCOUNTANT MEMBER 
IT APPEAL NO. 7315 (MUM.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  30, 2014 
I. Section 14A of the Income-tax Act, 1961 , read with rule 8D of the Income-tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Rule 8D) - Assessment year 2008-09 - Whether where assessee's accounts were composite and it was not possible to ascertain therefrom expenditure incurred in relation to earn exempt income, estimation of said expenditure had to be made in accordance with provisions of rule 8D of 1962 Rules - Held, yes [Para 3][Matter remanded] 
II. Section 74 of the Income-tax Act, 1961 - Losses under head capital gains - Set off of (Applicability of) - Assessment year 2008-09 - Whether where assessee's claim for set off of long-term capital loss was not accepted in earlier assessment year, there was no question of same being carry forward for being allowed to be set off against income for subsequent year/s - Held, yes [Para 4][Matter remanded] 
III. Section 32 of the Income-tax Act, 1961 - Depreciation - Allowance/Rate of (Leasehold premises) - Assessment year 2008-09 - Whether where assessee incurred expenses or renovation of premises taken on leave and licence basis, since said property had been vacated and handed over back to lessor and not used by assessee for business purpose during relevant year, assessee's claim for depreciation in respect of renovation expenses was to be rejected - Held, yes [Para 7] [In favour of revenue] 
FACTS-I
 
	■ 
	 
	During relevant year, assessee earned certain dividend income which was claimed as exempt from tax.

	■ 
	 
	The assessee's accounts did not reveal any correspondence between the expenses and the exempt income so as to determine that incurred in relation to such income. Accordingly, the Assessing Officer proceeded to apply the method prescribed under rule 8D(2)(iii) of 1962 Rules in order to disallow expenditure incurred for earning tax free income.

	■ 
	 
	The Commissioner (Appeals) confirmed said disallowance.

	■ 
	 
	On second appeal:


HELD-I
 
	■ 
	 
	The validity or otherwise of the assessee's claim of the expenditure incurred by it in relation to income not forming part of the total income, is limited to direct expenditure of Rs. 1.52 lakhs with reference to the assessee's accounts. The Assessing Officer has issued a definite finding, since endorsed by the Commissioner (Appeals), that in as much as the assessee's accounts are composite, it is not possible to ascertain therefrom the expenditure incurred by it in relation to such income.

	■ 
	 
	The assessee has not rebutted the said finding at any stage. Clearly if the assessee's accounts are not maintained activity-wise, the same would presumably bear expenditure incurred both in relation to incomes forming part of, and not so, of the total income, so that expenditure incurred, commonly for the latter, would require being estimated. An estimation toward said expenditure, therefore, would have to be made, and for which the prescription of rule 8D would have to be followed. That a good part of the investment, which is liable to yield income which is tax exempt, is in group companies, is of little moment. This is for the simple reason that the estimation mandated by law does not provide any exception in the matter, i.e., in estimating the expenditure, which is essentially a matter of fact, so that it would in fact vary with each fact situation and, perhaps, from year to year even from the same assessee.

	■ 
	 
	So, however, if one has to only provide an opportunity to the assessee to present its case, factually and/or legally, the matter is required to be restored back to the file of the Commissioner (Appeals), who shall decide the same in accordance with the law, disposing of each of the assessee's objections to estimation of such expenditure applying rule 8D, if any, made before him, with the onus to substantiate its claims being only on the assessee. [Para 3]


FACTS-II
 
	■ 
	 
	During relevant year, assessee's claim for set off of long-term capital loss for assessment year 2005-06 against long-term capital gain was rejected on ground that assessee's claim for assessment year 2005-06 not been accepted by the revenue, and there is no question of the same being carry forward for being allowed set off of against income for the subsequent year/s.

	■ 
	 
	On second appeal:


HELD-II
 
	■ 
	 
	The loss for assessment year 2005-06 has not been accepted by the revenue, so that it is in appeal before the Tribunal. There is as such no question of it being allowed carry forward of the same for set off against the income for the subsequent years, which could only be in terms of the specific provision of law, i.e., section 74, falling under Chapter VI of the Act. The assessee's plea of being in appeal for assessment year 2005-06 is though not without merit. But that by itself would not give rise for a claim for the current year inasmuch as the relevant order is only that for assessment year 2005-06, i.e., as modified by the appellate order (by the first appellate authority) for that year, which continues to be the operative order/s. If, when and to the extent the same is reversed or modified, the assessee would be entitled to all the consequential benefits, including the set off against the income for the subsequent years in terms of the relevant provisions of law. [Para 5]


FACTS-III
 
	■ 
	 
	The assessee had incurred an expenditure on repairs and renovation of premises taken on leave and licence basis, which expenditure stood capitalized in accounts and depreciation claimed thereupon.

	■ 
	 
	Upon vacation of the premises, the assessee wrote off the written down (book) value of the said asset as appearing in its books to the profit and loss account. Though the claim of write off stood disallowed, adding back the same in the computation of income, the assessee continued to claim depreciation on the said asset, no longer in 'existence'.

	■ 
	 
	The same did not find acceptance by the Commissioner (Appeals) inasmuch as the property having been vacated and handed over back to the lessor, the same was neither owned by the assessee nor used by it, i.e., for the current year, so that both the basic conditions entitling a claim for depreciation were not satisfied.

	■ 
	 
	The assessee's alternate claim for being allowed the entire WDV on the leased asset, since 'returned' to the lessor, also did not find his acceptance in the absence of the relevant details being furnished by the assessee.

	■ 
	 
	On second appeal:


HELD-III
 
	■ 
	 
	The decision by the Tribunal in the case of Asstt. CIT v. Rishiroop Ploymers (P.) Ltd. [2006] 102 ITD 128 (Mum.) rendered following the decision by the jurisdictional High Court in the case of Dineshkumar Gulabchand Agrawal v. CIT [2004] 267 ITR 768/141 Taxman 62 (Bom.), would apply in the facts and circumstances of the case. The said decisions, in ratio, which alone has precedence value, and in the instant case being by the jurisdictional High Court is judicially binding, is that the user, alongwith the ownership of a capital asset, represents a primary condition for the claim of depreciation allowance under section 32. As such non-satisfaction of this essential condition would disqualify a claim for depreciation.

	■ 
	 
	In the facts of the instant case, the assessee expended Rs. 19.20 lakhs on the renovation of premises of which it held right of occupancy. The same, though a capital expenditure, on a building not owned by it, would yet entitle it to depreciation thereon in view of Explanation 1 to section 32(1)(ii), which deems the assessee to be the owner of such building, i.e., qua the said expenditure. However, the building being not used by the assessee for the purpose of its business, no depreciation (claimed at the rate of 10 per cent at Rs. 1.92 lakhs) would be exigible for the current year.

	■ 
	 
	Coming to the assessee's claim for the entire expenditure, i.e., in view of section 32(1)(iii), the basis of its rejection by the Commissioner (Appeals), i.e., non-availability of the relevant details cannot be accepted. If that be so, he should have called for the details from the assessee or sought a remand report in the matter from the Assessing Officer, who would in that case also get an opportunity to examine the assessee's case, made in the alternative.

	■ 
	 
	The discarding of the asset has to be in the year other than the previous year in which the asset is first brought to use. In the present case, the asset has not been brought to use in any earlier year. Accordingly, there is no question of the same being allowed with reference to the said provision. In other words, there being no user in any earlier year, the same does not qualify to be depreciable asset, for the provision of section 32(1)(iii) to apply, i.e., on it being sold, discarded, destroyed, etc. The assessee's alternate claim would, therefore, also not hold. [Para 7]


CASE REVIEW III
 
Asstt. CIT v. Rishiroop Polymers (P.) Ltd. [2006] 102 ITD 128 (Mum.) and Dineshkumar Gulabchand Agrawal v. CIT [2004] 267 ITR 768/141 Taxman 62 (Bom.) (para 7). followed.
CASES REFERRED TO
 
Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) (para 2), CIT v. Maganlal Chhaganlal (P.) Ltd. [1999] 236 ITR 456/103 Taxman 602 (Bom.) (para 2), Cheminvest Ltd. v. ITO [2009] 121 ITD 318 (Delhi - SB) (para 2), AFL P. Ltd. v. Asstt. CIT [2013] 60 SOT 63/37 taxmann.com 274 (Mum), Kunal Corpn. v. Asstt. CIT [2013] 28 ITR (Trib) 277 (Mum.) (para 3), Asstt. CIT v. Rishiroop Polymers (P.) Ltd. [2006] 102 ITD 128 (Mum.) (para 6) and Dineshkumar Gulabchand Agrawal v. CIT [2004] 267 ITR 768/141 Taxman 62 (Bom.) (para 7).
Piyush Chhajed  for the Appellant. Vivek Batra  for the Respondent. 
ORDER
 
Sanjay Arora, Accountant Member - This is an Appeal by the Assessee directed against the Order by the Commissioner of Income Tax (Appeals)-12, Mumbai ('CIT(A)' for short) dated 27.09.2012, partly allowing the assessee's appeal contesting its assessment u/s. 143(3) of the Income Tax Act, 1961 ('the Act' hereinafter) for the assessment year (A.Y.) 2008-09 vide order dated 30.11.2010.
2. The appeal raises three issues per its three grounds, which we shall take up in seriatim. The first issue is in relation to the disallowance u/s.14A. The Assessing Officer (A.O.) during the course of assessment proceedings observed the assessee to have earned dividend income and long term capital gains (LTCG) at Rs.68.31 lacs and Rs.20.87 lacs respectively for the current year, claiming the same as tax exempt. The assessee had, per its computation of income, disallowed a sum of Rs.1,51,974/- u/s.14A. The assessee's accounts did not reveal any correspondence between the expenses and the exempt income so as to determine that incurred in relation to such income. Accordingly, he proceeded to apply the method prescribed under Rule 8D, mandatory w.e.f. the current year. The assessee having not incurred any interest expenditure, he estimated the indirect expenditure, other than interest, by applying rule 8D(2)(iii) @ 0.5% of the average investments for the year, reckoning the same at one half of the book value of the investment yielding tax exempt income as outstanding as at the beginning and close of the year, i.e., at Rs.14,45,674/-. The direct expenditure, disclosed by the assessee at Rs.1,51,794/-, which would fall to be covered u/r.8D(2)(i), was left undisturbed. It is this disallowance for Rs.14.46 lacs that stands agitated by the assessee. The assessee's plea before the ld. CIT(A) was that it had not incurred any expenditure, i.e., indirect, in relation to the income not forming part of the total income. Further still, the dividend cannot be said to be tax exempt in-as-much as the same is subject to dividend distribution tax, which only shifts the incidence of tax on dividend, for better administration, on the company distributing the same. The basis of the assessee's claim for non-incurring any expenditure was that it had not paid any portfolio management fee, and was being guided by its broker, who had not charged any fee for the same, being remunerated only by way of brokerage on the sale and purchase of shares, which stand accounted as a part of cost of acquisition or, as the case may be, sale of shares. Relying on the decision in the case of Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) and CIT v. Maganlal Chhaganlal (P.) Ltd. [1999] 236 ITR 456/103 Taxman 602 (Bom.), as well as that by the Tribunal, including by its Special Bench in the case of Cheminvest Ltd. v. ITO [2009] 121 ITD 318 (Delhi - SB), he was of the view that an estimation of the administrative expenses incurred by the assessee toward its investments in equity shares and mutual funds, yielding tax exempt income, would be required to be made. The assessee's accounts, being composite accounts for both the sets of income, i.e., income/s forming part of, and not so, the total income under the Act, not disclosing the said expenditure, the prescription of rule 8D shall apply. The disallowance as made was accordingly confirmed. Aggrieved, the assessee is in second appeal.
3. We have heard the parties, and perused the material on record. We find the Revenue's case as unexceptional. The validity or otherwise of the assessee's claim of the expenditure incurred by it in relation to income not forming part of the total income, which in the present case is limited to direct expenditure of Rs.1.52 lacs, is under law to be with reference to the assessee's accounts (refer section 14A(2) r/w s. 14A(3)). The A.O. has issued a definite finding, since endorsed by the ld. CIT(A), that in-as-much as the assessee's accounts are composite, it is not possible to ascertain there-from the expenditure incurred by it in relation to such income. The assessee has not rebutted the said finding at any stage, including before us. Clearly if the assessee's accounts are not maintained activity-wise, the same would presumably bear expenditure incurred both in relation to incomes forming part of, and not so, of the total income, so that that incurred, commonly for the latter, would require being estimated. An estimation toward said expenditure, therefore, would have to be made, and for which the prescription of rule 8D would have to be followed. Reference in this context may be made to the decision in the case of AFL P. Ltd. v. Asstt. CIT [2013] 60 SOT 63/37 taxmann.com 274 (Mum) and Kunal Corpn. v. Asstt. CIT [2013] 28 ITR (Trib) 277 (Mum), rendered following the decision in the case of Godrej & Boyce Mfg. Co. Ltd. (supra). That a good part of the investment, which is liable to yield income which is tax exempt, is in group companies, is in our view of little moment. This is for the simple reason that the estimation mandated by law does not provide any exception in the matter, i.e., in estimating the expenditure, which is essentially a matter of fact, so that it would in fact vary with each fact situation and, perhaps, from year to year even from the same assessee. So, however, we, if only to provide an opportunity to the assessee to present its case, factually and/or legally, restore the matter back to the file of the ld. CIT(A), who shall decide the same in accordance with the law, disposing of each of the assessee's objections to estimation of such expenditure applying r. 8D, if any, made before him, with the onus to substantiate its claims being only on the assessee. We decide accordingly.
4. The second issue projected by the assessee's ground no. 2 is in respect of the non-allowance of the set off of the long term capital loss of Rs.30,01,338/- for A.Y. 2005-06 against the LTCG for the current year. The basis of the said disallowance is that the assessee's claim for A.Y. 2005-06 stands not been accepted by the Revenue, and there is accordingly no question of the same being carry forward for being allowed set off of against income for the subsequent year/s. The assessee's case, which however did not find favour with the ld. CIT(A), resulting in the instant appeal, is that the assessee had not accepted the Revenue's stand and is in appeal, which is at present outstanding before the appellate tribunal. The assessee's claim, therefore, pending the disposal of its appeal, could not be dismissed.
5. We have heard the parties, and perused the material on record. We find no basis in the assessee's case. The loss for A.Y. 2005-06 has not been accepted by the Revenue, so that it is in appeal before the tribunal. There is as such no question of it being allowed carry forward of the same for set off against the income for the subsequent years, which could only be in terms of the specific provision of law, i.e., section 74, falling under Chapter VI of the Act. The assessee's plea of being in appeal for A.Y. 2005-06 is though not without merit. But that by itself would not give rise for a claim for the current year in-as-much as the relevant order is only that for A.Y. 2005-06, i.e., as modified by the appellate order (by the first appellate authority) for that year, which continues to be the operative order/s. If, when and to the extent the same is reversed or modified, the assessee would be entitled to all the consequential benefits, including the set off against the income for the subsequent years in terms of the relevant provisions of law. We decide accordingly.
6. The third and the final issue arising is in respect of the disallowance of the assessee's claim for deprecation on a 'leased premises' for the current year. The brief facts are that the assessee had incurred an expenditure of Rs.19.20 lacs on repairs and renovation of premises taken on leave and licence basis, which expenditure stood capitalized in accounts and depreciation claimed thereon. Upon vacation of the premises, the assessee wrote off the written down (book) value of the said asset as appearing in its books to the profit and loss account. Though the claim of write off stood disallowed, adding back the same in the computation of income, the assessee continues to claim depreciation on the said asset, no longer in 'existence'. The same forms the basis of the disallowance of the said claim for depreciation. The same found acceptance by the ld. CIT(A) in-as-much as the property having been vacated and handed over back to the lessor, the same is neither owned by the assessee nor used by it, i.e., for the current year, so that both the basic conditions entitling a claim for depreciation are not satisfied. Reliance for the purpose was made on the decision in the case of Asstt. CIT v. Rishiroop Polymers (P.) Ltd. [2006] 102 ITD 128 (Mum), clarifying the principles for the claim of depreciation. The assessee's alternate claim for being allowed the entire WDV on the leased asset, since 'returned' to the lessor, also did not find his acceptance in the absence of the relevant details being furnished by the assessee. Aggrieved, the assessee is in second appeal.
7. We have heard the parties, and perused the material on record. In our view, the decision by the tribunal in the case of Rishiroop Polymers (P.) Ltd. (supra), rendered following the decision by the hon'ble jurisdictional high court in the case of Dineshkumar Gulabchand Agrawal v. CIT [2004] 267 ITR 768/141 Taxman 62 (Bom.), would apply in the facts and circumstances of the case. The said decisions, in ratio, which alone has precedence value, and in the instant case being by the hon'ble jurisdictional high court is judicially binding, is that the user, along with the ownership of a capital asset, represents a primary condition for the claim of depreciation allowance u/s.32. As such non-satisfaction of this essential condition would disqualify a claim for depreciation. In the facts of the instant case, the assessee expended Rs.19.20 lacs on the renovation of premises of which it held right of occupancy. The same, though a capital expenditure, on a building not owned by it, would yet entitle it to depreciation thereon in view of Explanation 1 to section 32(1)(ii), which deems the assessee to be the owner of such building, i.e., qua the said expenditure. However, the building being not used by the assessee for the purpose of its business, no depreciation (claimed @ 10% at Rs.1.92 lacs) would be exigible for the current year.
Coming to the assessee's claim for the entire expenditure, i.e., in view of section 32(1)(iii), we are unable to agree with the basis of its rejection by the ld. CIT(A), i.e., non-availability of the relevant details. If that be so, he should have called for the details from the assessee or sought a remand report in the matter from the A.O., who would in that case also get an opportunity to examine the assessee's case, made in the alternative. Further, we would ourselves prefer to follow the same course. However, the issue that confronts is legal, and the provision of section 32(1)(iii), which reads as under, unambiguously clear:
"Depreciation.
32. (1) In respect of depreciation of—
	 
	(i) to (ii)**
	**
	**


(iii) in the case of any building, machinery, plant or furniture in respect of which depreciation is claimed and allowed under clause (i) and which is sold, discarded, demolished or destroyed in the previous year (other than the previous year in which it is first brought into use), the amount by which the moneys payable in respect of such building, machinery, plant or furniture, together with the amount of scrap value, if any, fall short of the written down value thereof:
Provided that such deficiency is actually written off in the books of the assessee.
Explanation. — For the purposes of this clause,—
(1) "moneys payable" in respect of any building, machinery, plant or furniture includes—
	(a)
	 
	any insurance, salvage or compensation moneys payable in respect thereof;

	(b)
	 
	where the building, machinery, plant or furniture is sold, the price for which it is sold,


so, however, ……"
The discarding of the asset has to be in the year other than the previous year in which the asset is first brought to use. In the present case, the asset has not been brought to use in any earlier year. Accordingly, there is no question of the same being allowed with reference to the said provision. In other words, there being no user in any earlier year, the same does not qualify to be depreciable asset, for the provision of section 32(1)(iii) to apply, i.e., on it being sold, discarded, destroyed, etc. The assessee's alternate claim would, therefore, also not hold. We decide accordingly.
8. In the result, the assessee's appeal is partly allowed for statistical purposes.
SUNIL 

*In favour of revenue/Matter remanded.
IT: Where in absence of record mentioning of a specific actual date on which assessee was served upon notice, assessment framed furtherance to said notice was invalid
■■■
[2014] 52 taxmann.com 18 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'H'
Deputy Commissioner of Income-tax, Circle-17 (1), New Delhi
v.
Vashistha Builders & Engineers (P.) Ltd.*
I.C. SUDHIR, JUDICIAL MEMBER 
AND PRAMOD KUMAR, ACCOUNTANT MEMBER 
IT APPEAL NO. 2546 (DELHI) OF 2011 
C.O. NO. 199 (DELHI) OF 2011
[ASSESSMENT YEAR 2007-08] 
SEPTEMBER  30, 2014 
Section 282, read with section 143 of the Income-tax Act, 1961 - Service of notice - General (Notice beyond time) - Assessment year 2007-08- Whether when there was nothing available on record to suggest that notice issued under section 143(2), sent through speed post on address of assessee-company was actually served upon assessee within time prescribed under proviso to section 143(2)(ii) nor was there any scope of presumption of service in absence of rule 19A, Order V of CPC, no notice was served upon assessee within time limit prescribed under proviso to section 143(2)(ii) - Held, yes [Para 20][In favour of assessee] 
Notification and Circular : CBDT Circular No. 1 of 2009, dated 27-3-2009
FACTS
 
	■ 
	 
	The assessee contended that the notice issued under section 143(2) had been served upon the assessee by Assessing Officer after the expiry of the time prescribed under proviso to clause (II) of section 143(2). It was further contended that the notice had been served upon the assessee using the address as FG-67-C, Vikaspuri, New Delhi which was not the correct address and the correct address of the assessee's company was 152, 2nd Floor, Sarai Julena, New Delhi from last several years which was also proved from the facts that the same address was available in the ITD Data Base on the website of the department. The assessee had been filing its Income-tax return mentioning the same address from the assessment year 2006-07 till date and for the assessment year 2007-08 and the correspondences relating thereto were also made on the said address at Sarai Julena. He also referred different relevant documents filed in the paper book by the assessee. The Assessing Officer did not prefer to entertain this objection.

	■ 
	 
	On the other hand, revenue submitted that as per PAN database, address at Vikaspuri still exists as Head Office of assessee. In support a copy of PAN database was also furnished. He further submitted that since notice under section 143(2) was sent through speed post it would be presumed that it was served upon assessee, well within prescribed time limit under proviso to section 143(2).

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the instant case even if one concurs with the revenue that the notice dated 17-9-2008 under section 143(2) sent through speed post on 19-9-2008 was on the correct address as shown in PAN as head office at Vikaspuri, New Delhi, it cannot be safely arrived at the conclusion that the said notice was served upon the assessee well within the prescribed time limit as per proviso to section 143(2)(ii) since after repealing of rule 19A of order V of Code of Civil Procedure and not in operation during the period there cannot be a presumption of service to agree with the revenue in this regard.

	■ 
	 
	Since the notice was issued on 19-9-2008, thus substituted proviso to section 143(2)(ii) with effect from 1-4-2008 (Finance Act, 2008) will be applicable in this case (CBDT Circular No. 1 of 2009, dated 27-3-2009 -310 ITR (St.)42). As per this proviso to section 143(2)(ii), no such notice shall be served on the assessee after the expiry of 6 months from the end of the month in which the return is furnished. The return in the instant case was filed on 30-11-2007 which was initially processed under section 143(1). Thereafter the case was selected for scrutiny and the first notice under section 143(2) stated to be dated 17-9-2008 was claimed to be issued through speed post on 19-9-2008 which was never served upon the assessee. Nothing is coming from record as to when this notice was served upon the assessee. The another notice issued under section 143(2) dated 17-9-2010 which was served upon the assessee was admittedly beyond the prescribed time limit provided under the proviso to section 143(2). The service of a notice under section 143(2) dated 17-9-2010 as reported by the Assessing Officer, to the Commissioner (Appeals) cannot be stated to be within the prescribed time limit. There is no dispute that service of notice issued under section 143(2) within the prescribed time limit is mandatory and condition precedent to proceed for framing of assessment under section 143(3). [Para 12]

	■ 
	 
	The provisions laid down under section 292BB regarding deeming of validity of a notice in certain circumstances are not helpful to the revenue as the proviso thereto extends shelter to the assessee who had raised objection about the validity of notice issued under section 143(2) to the Assessing Officer before the completion of the assessment in question. [Para 19]

	■ 
	 
	Respectfully following the ratio laid down by the jurisdictional Delhi High Court in Nulon India Ltd. v. ITO [2010] 323 ITR 681/[2009] 183 Taxman 229 (Delhi), CIT v. Vardhman Estate (P.) Ltd. [2006] 287 ITR 368 (Delhi), CIT v. Lunar Diamonds Ltd. [2006] 281 ITR 1/[2005] 146 Taxman 691 (Delhi) it is concluded that in the instant case when there is nothing available on record to suggest that notice issued under section 143(2) on the address that is FG-67-C, Vikashpuri, New Delhi sent through speed post on 19-9-2008 was actually served upon the assessee within the time prescribed under proviso to section 143(2)(ii) nor is there any scope of presumption of service in absence of rule 19A, Order V of CPC, no notice under section 143(2) was served upon the assessee within the time limit prescribed under the proviso to section 143(2)(ii) hence the assessment framed in furtherance to the said notice is not valid in the eyes of the law. The same is thus quashed as such. [Para 20]


CASE REVIEW
 
Nulon India Ltd. v. ITO [2010] 323 ITR 681/[2009] 183 Taxman 229 (Delhi); CIT v. Vardhman Estate (P.) Ltd. [2006] 287 ITR 368 (Delhi) and CIT v. Lunar Diamonds Ltd. [2006] 281 ITR 1/[2005] 146 Taxman 691 (Delhi) (para 20) followed.
CASES REFERRED TO
 
Nulon India Ltd. v. ITO [2010] 323 ITR 681/[2009] 183 Taxman 229 (Delhi) (para 6), CIT v. Vardhman Estate (P.) Ltd. [2006] 287 ITR 368 (Delhi) (para 18) and CIT v. Lunar Diamonds Ltd. [2006] 281 ITR 1/[2005] 146 Taxman 691 (Delhi) (para 18).
V.K. Sabarwal, Advocate and R.B. Gupta, CA  for the Appellant. Sameer Sharma, Sr. DR.  for the Respondent.
ORDER
 
I.C. Sudhir, Judicial Member - This appeal by the revenue is directed against order of CIT(A)- XIX, New Delhi dated 28.02.2011 and pertains to assessment year 2007-08.
2. In its cross objection, the assessee has raised objection against the action of the Ld. CITA to validate and uphold the proceedings conducted u/s 143(3) of the Act by the Assessing Officer vide his order dated 28.2.2011.
3. Since, the issue raised in objection no. 1 goes to the root of the matter, we preferred to adjudicate it first.
4. In support of the objection the Ld. AR submitted that vide letter dated 18.11.2009 to the Assessing Officer, the assessee had pointed out that the notice issued u/s 143(2) of the Act has been served upon the assessee after the expiry of the time prescribed under proviso to clause (II) of Section 143(2) of the Act. It was pointed out in that letter that the notice has been served upon the assessee using the address as FG-67-C, Vikas Puri, New Delhi which was not the correct address and the correct address of the assessee's company is 152, 2nd Floor, Sarai Julena, New Delhi- 110092 from last several years which is also proved from the facts that (I) the same address is available in the ITD Data Base on the Website of the department, the assessee has been filing its income tax return mentioning the same address from the assessment year 2006-07 till date and for the assessment year 2007-08 and the correspondences relating thereto were also made on the said address of the assessee at Sarai Julena, as mentioned above. He also referred different relevant documents filed in the paper book by the assessee.
5. A copy of the above stated letter dated 18.11.2009 has been made available at page no. 63 and 64 of the paper book filed on behalf of the assessee. At page no. 65, 66 has been placed the copy of the return filed for the assessment year under consideration showing the address at Sarai Julena. At page no. 61-62 of the paper book has been made available the copy of letter dated 20.7.2010 addressed to the Ld. CIT(A) requesting therein for permission to raise additional ground that the assessment order passed on 29.12.2009 is wrong on facts and erroneous on the point of law as contrary to the provisions of law contained u/s 143(2) (ii) proviso of the Income Tax Act, 1961, hence, illegal as barred by time limitation. At page no. 53-60 of the paper book has been placed a copy of written statements filed by the assessee before the Ld. CIT(A) raising issue of validity of service of notice u/s 143(2) of the Act also mentioning therein about the objection raised by the assessee in this regard before the assessing officer on 18.11.2009. The Ld. AR submitted that the AO did not prefer to entertain this objection. The Ld. AR referred page no. 41 of the paper book which is the copy of assessment order for the assessment year 2006-07 showing the address of the assessee at 152, 2nd Floor, Sarai Julena, New Delhi - 110092. He also drew our attention to page no. 42 of the paper book i.e. copy of the notice of demand u/s 156 of the IT Act for the assessment year 2006-07 addressed to the assessee at 152, 2nd Floor, Sarai Julena, New Delhi. At page no. 43 has been placed a copy of assessment order for the assessment year 2009-10 showing the same address of the assessee at Sarai Julena. At page no. 44 has been made available a copy of demand notice issued u/s 156 of the Act for the assessment year 2009-10 to the assessee on the said address at Sarai Julena.
6. The Ld. AR also pointed out that on 11.3.2014, the revenue was directed by the Tribunal to file the assessment record fixing the hearing on 25.8.2014 i.e. today. He pointed out that even on 16.12.2013 similar direction was given to the revenue fixing the date 11.3.2014 for the hearing on the issue. The Ld. AR submitted that service of notice u/s 143(2) (ii) of the Act upon the assessee within the prescribed time limit under proviso to section 143(2) is condition precedent and mandatory for framing assessment u/s 143(3) of the Act, in absence of which the assessment cannot be held as valid in law. In support he placed reliance besides other on the decision of Hon'ble Jurisdictional Delhi High Court in the case of Nulon India Ltd. v. ITO [2010] 323 ITR 681/[2009] 183 Taxman 229.
7. Ld. DR on the other hand tried to justify the orders of the authorities below on the issue and submitted that the first notice u/s 143(2) was issued on 17.9.2008 at the head office of the assessee i.e. FG-67-C, Vikaspuri, New Delhi through speed post dated 19.9.2008. He submitted that as per PAN data base, the above said address at Vikaspuri still exist as Head Office of the assessee. In support, he furnished a copy of PAN Data Base. The Ld. DR submitted that the above decision of Hon'ble Delhi High Court relied upon by the Ld. AR is having distinguishable facts, hence, it is not helpful to the assessee. He submitted further that since the notice u/s 143(2) was sent through speed post dated 19.9.2008 it was presumed that it was served upon the assessee, well within prescribed time limit under proviso to section 143(2) of the Act. The Ld. DR has also referred the provisions laid down under Section 292 BB of the Act.
8. Having gone through the above submissions as well as relevant provisions laid down u/s 282 of the IT Act and Code of Civil Procedure, 1908 as amended by the Code of Civil Procedure (amendment) Act, 2002 with effect from 1.7.2002, we find that as per section 282 of the Act any notice under the Income Tax Act has to be served on the person named therein either by post or as if it were a summons issued by Court under the Code of Civil Procedure. Section 282 of the IT Act as effective on the date of issue of notice as on 17.9.2009 deals with the service of notice in general. For a ready reference the provisions laid down therein are being reproduced herein :—
'282. Service of notice generally.—(1) A notice or requisition under this Act may be served on the person therein named either by post or as if it were a summons issued by a court under the Code of Civil Procedure, 1908 (5 of 1908).
(2) Any such notice or requisition may be addressed—
	(a)
	 
	in the case of a firm or a Hindu undivided family, to any member of the firm or to the manager or any adult member of the family;

	(b)
	 
	in the case of a local authority or company, to the principal officer thereof;

	(c)
	 
	in the case of any other association or body of individuals, to the principal officer or any member thereof;

	(d)
	 
	in the case of any other person (not being an individual), to the person who manages or controls his affairs."


The said provisions have been amended w.e.f 1.10.2009 as under :—
" Section 282. (1) The service of a notice or summon or requisition or order or any other communication under this Act (hereafter in this section referred to as 'communication') may be made by delivering or transmitting a copy thereof, to the person therein named,—
	(a)
	 
	by post or by such courier services as may be approved by the Board, or

	(b)
	 
	in such manner as provided under the Code of Civil Procedure, 1908 (5 of 1908) for the purposes of service of summons; or

	(c)
	 
	in the form of any electronic record as provided in Chapter IV of the information technology Act, 2000 (21 of 2000); or

	(d)
	 
	by any other means of transmission of documents as provided by rules made by the Board in this behalf.


(2) The Board may make rules providing for the addresses (including the address for electronic mail or electronic mail message) to which the communication referred to in sub-section (1) may be delivered or transmitted to the person therein named.
Explanation - For the purposes of this section, the expressions "electronic mail and "electronic mail message" shall have the meanings as assigned to them in Explanation to section 66A of the Information Technology Act, 2000 (21 of 2000).'
9. Nothing has however been brought to our notice by the department that the Board even as per sub section (2) hereinabove has made any rules providing for the addresses to which the communication referred to in sub-section (1) may be delivered or transmitted to the person therein named. However, there is no dispute that any notice under the Income Tax Act has to be served on the person named therein either by post or as if it were a summons issued by the Court under the Code of Civil Procedure.
10. Before the amendment in the Code of Civil Procedure, 1908 from 1.7.2002, there was a procedure of service provided under Rule 19A Order V. As per this procedure laid down therein there was a provision of deeming service in a case where summons were sent by registered post with acknowledgement due on the correct address of the addressee and did not return unserved within 30 days from the date when it was posted or there was no any return of acknowledgement due. It was deemed that the summons have been duly served upon the addressee. For a ready references the said Rule 19A is being reproduced hereunder :
"19A. Simultaneous issue of summons for service by post in addition to personal service.—
	(1)
	 
	The Court shall, in addition to, and simultaneously with, the issue of summons for service in the manner provided in Rules 9 to 19 (both inclusive), also direct the summons to be served by registered post, acknowledgment due, addressed to the defendant, or his agent empowered to accept the service, at the place where the defendant, or his agent, actually and voluntarily resides or carries on business or personally works for gain:

	
	 
	Provided  that nothing in this sub-rule shall require the Court to issue a summons for service by registered post, where, in the circumstances of the case, the Court considers it unnecessary.

	(2)
	 
	When an acknowledgment purporting to be signed by the defendant or his agent is received by the Court or the postal article containing the summons is received back by the Court with an endorsement purporting to have been made by a postal employee to the effect that the defendant or his agent had refused to take delivery of the postal article containing the summons, when tendered to him, the Court issuing the summons shall declare that the summons had been duly served on the defendant:


Provided that where the summons was properly addressed, prepaid and duly sent by registered post, acknowledgment due, the declaration referred to in this sub-rule shall be made notwithstanding the fact that the acknowledgment having been lost or mislaid, or for any other reason, has not been received by the Court within thirty days from the date of the issue of the summons."
11. But after the amendment in the Code of Civil Procedure with effect from 1.7.2002 the procedure laid down under the said Rule 19A has been repealed. As discussed above In that Rule 19A it was laid down that the Court issuing the summons shall declare that the summons had been duly served on the defendant "provided that where the summons was properly addressed, prepaid and duly sent by registered post, acknowledgement due, the declaration referred to in this sub rule shall be made notwithstanding the fact that the acknowledgement having been lost or misled or for any other reason, has not been received by the Court within 30 days from the date of the issue of the summons."
12. In the present case even if we concur with the Ld. DR that the notice dated 17.9.2008 u/s 143(2) sent through speed post on 19.9.2008 was on the correct address as shown in PAN as head office at Vikaspuri, New Delhi, it cannot be safely arrived at the conclusion that the said notice was served upon the assessee well within the prescribed time limit as per proviso to Section 143(2)(ii) of the Act since after repealing of Rule 19A of order V of Code of Civil Procedure and not in operation during the period there cannot be a presumption of service to agree with the revenue in this regard. Thus, we are of the view that in absence of mentioning of a specific actual date on which the assessee was served upon with the said notice sent on 19.9.2008 it cannot be arrived at a conclusion that the notice was served well within the prescribed time limit. Even in its remand report sent on 13.12.2010 to the Ld. CIT(A) , the AO is silent as to when notice issued under section 143(2) dated 17.9.2008 sent through speed post on 19.2.2008 was actually served upon the assessee. Since the notice was issued on 19.9.2008, thus substituted proviso to section 143(2)(ii) w.e.f. 01.04.2008 (Finance Act, 2008) will be applicable in this case (CBDT circular no. 1 of 2009 dated 27.3.2009 -310 ITR (st.)42). As per this proviso to Section 143(2) (ii) of the Act, no such notice shall be served on the assessee after the expiry of 6 months from the end of the month in which the return is furnished. The return in the present case was filed on 30.11.2007 which was initially processed u/s 143(1) of the Act. Thereafter the case was selected for scrutiny and the first notice u/s 143(2) of the Act stated to be dated 17.9.2008 was claimed to be issued through speed post on 19.9.2008 which was never served upon the assessee. Nothing is coming from record as to when this notice was served upon the assessee. The another notice issued u/s 143(2) dated 17.9.2010 which was served upon the assessee was admittedly beyond the prescribed time limit provided under the proviso to Section 143(2) of the Act. The service of a notice u/s 143(2) dated 17.9.2010 as reported by the AO, vide letter dated 16.12.2010 to the Ld. CIT(A) cannot be stated to be within the prescribed time limit. There is no dispute that service of notice issued u/s 143(2) within the prescribed time limit is mandatory and condition precedent to proceed for framing of assessment u/s 143(3) of the Act. In this regard we also find strength from the following decisions.
13. Almost similar are the facts before the Hon'ble Delhi High Court in the case of Nulon India Ltd. (supra). In that case assessee had filed its return of income on 31.10.2001. The AO issued notice dated 29.10.2002 u/s 143(2) of the Act and sent through speed post on 30.10.2002. It was issued at the address mentioned in the return of income being Nulon House, 10 Mile Stone, Mathora Road, New Delhi. The notice was redirected at A-74, Sector-S, Noida and it was served at the redirected address on 6.11.2002. The AO as well as Ld. CIT(A) held that the notice was issued at the address mentioned in the return and the change in address was not notified by the assessee and thus there is valid service of notice within the time prescribed and hence assessment made pursuant to the said notice is also valid. The Tribunal held that notice has been sent within the period of limitation and hence the assessment made pursuant to the such notice is a valid assessment. Before the Hon'ble High Court the assessee contended that there is no material before the authorities in support of service on 31.10.2002 and the re-direction could at all be done on 3rd November, 2002, the other date indicated by the post office on the envelope, in that case, the service cannot be taken before 3rd November, 2002 and since the notice was served after mandatory period, the assessment in question cannot be sustained.
14. The explanation of the revenue remained that the notice u/s 143(2) was issued on 29.10.2002 and was sent by speed post on 30.10.2002 and was received at the given address of the assessee on 31.10.2002. Thereafter at the instance of the AO it was redirected at the address of Noida so notice in question has been served upon the assessee within the prescribed period.
15. Considering the material available on record the Hon'ble High Court was pleased to observe that the notice in question has been dispatched on 30.10.2002 and thereafter it has been re-directed to the Noida address of the assessee. There is nothing on record to show as to on which date this notice was received at the given address of the assessee and on which date the same was re-directed. In his comment in response to the direction of Ld. CIT(A) placed on record, the AO vide its letter dated 12/20 October, 2004 had commented that the notice was served by speed post which must be delivered to the assessee within 24 hours, i.e., by morning of 31st October.
16. The Hon'ble High Court, thus, observed that the Assessing Officer is also not sure nor specific as to when the notice in question has been served upon the assessee. It is only a presumption that notice which have been sent by speed post on 30th October, 2002 must have delivered to the assessee by 31st October, 2002. There is no presumption under the law that any notice sent by speed post must have been delivered to the assessee within 24 hours.
17. Moreover, there is nothing on record to show as to on whose instance the notice was re-directed and sent at the address of Noida. The Hon'ble High Court accordingly, come to the conclusion that no notice u/s 143(2) of the Act which is mandatory requirement of law, has been served upon the assessee within prescribed time period. The Hon'ble High Court accordingly allowed the appeal filed by the assessee while setting aside the order of the Tribunal impugned by the assessee before it.
18. We have occasion to go through some more decisions of the Hon'ble jurisdictional High Court. In the case of CIT v. Vardhman Estate (P) Ltd. [2006] 287 ITR 368 (Delhi) It was held that in a case of service of notice under Sec. 143(2), the date of dispatch of notice is not deemed date of service and that where there was no material to suggest that the notice sent by speed post was served on any earlier date than that contended by the assessee, the Tribunal had correctly held that the assessment was not valid on the ground of limitation. Again in the case of CIT v. Lunar Diamonds Ltd. [2006] 281 ITR 1/[2005] 146 Taxman 691 (Delhi), notice u/s. 143(2) was stated by affidavit not to have been served, it was held that it was the burden of the department to prove service of notice within time and that in absence of such proof, the assessment was not valid.
19. Besides, the provisions laid down u/s 292BB of the Act regarding deeming of validity of a notice in certain circumstances are not helpful to the revenue as the proviso thereto extends shelter to the assessee in the present case who had raised objection about the validity of notice issued u/s 143(2) of the Act to the AO before the completion of the assessment in question.
20. Respectfully following the ratio laid down by the Hon'ble jurisdictional Delhi High Court in the above cited cases, we come to the conclusion that in the present case when there is nothing available on record to suggest that notice issued u/s 143(2) of the Act on the address that is FG-67-C, Vikashpuri, New Delhi sent through speed post on 19.9.2008 was actually served upon the assessee within the time prescribed under proviso to Section 143(2)(ii) of the Act nor is there any scope of presumption of servicein absence of Rule 19A order V of CPC we hold that no notice u/s 143(2) was served upon the assessee within the time limit prescribed under the proviso to Section 143(2)(ii) of the Act, hence the assessment framed in furtherance to the said notice is not valid in the eyes of the law. The same is thus quashed as such. The objection no. 1 of the cross objection is thus allowed.
21. In view of the above finding on the validity of the very assessment, the grounds raised by the revenue in its appeals on the merits of additions/disallowances deleted by the Ld. CIT(A) and the remaining objections raised by the assessee in its cross objection questioning the addition sustained by the Ld. CIT(A) have become infructuous and the same are disposed off accordingly.
22. Consequently appeal preferred by the revenue is dismissed and the cross objection of the assessee is allowed on legal issue.
PAMPA 

*In favour of assessee.
IT/ILT: Failure to furnish to assessee a draft assessment order, to which assessee is entitled under section 144C(15), renders proceedings illegal; a show cause notice cannot be equated with draft assessment order
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Section 92CA, read with section 144C, of the Income-tax Act, 1961 - Transfer pricing - Reference to TPO (Draft assessment order) - Assessment year 2007-08 - Whether where Assessing Officer did not furnish to assessee a draft assessment order, before passing a final assessment order, assessee was deprived of an opportunity of approaching DRP under section 144C(15) and hence assessment order passed by Assessing Officer was illegal and liable to be quashed - Held, yes - Whether show cause notice issued by Assessing Officer before making ALP adjustment cannot be treated as a draft assessment order, nor assessee could have approached DRP against same - Held, yes [Para 9][In favour of assessee] 
FACTS
 
	■ 
	 
	A transfer pricing adjustment under section 92CA(1) was made to the income of the assessee.

	■ 
	 
	However, the Assessing Officer did not furnish to the assessee a draft assessment order, before passing a final assessment order. The assessee was thus deprived of an opportunity of approaching the Dispute Resolution Panel.

	■ 
	 
	On appeal, the assessee raised his grievance of not being furnished a draft assessment order.

	■ 
	 
	The Commissioner (Appeals) rejected this grievance and observed that in the instant case, after receipt of the order passed by TPO, the Assessing Officer issued a show cause notice proposing to make additions as per the adjustments made by the TPO. In response to this, the assessee instead of filing objections, if any, with the DRP and the Assessing Officer had simply filed a brief note before the Assessing Officer giving a gist of the basis of adjustments made by the TPO with the remark that the explanation may be put on record for further reference.

	■ 
	 
	The show cause notice issued by the Assessing Officer was nothing but a draft assessment order as no other additions had been made by the Assessing Officer apart from the adjustments made by the TPO. If the assessee had any objections on the proposed additions by the Assessing Officer, it should have filed such objections within 30 days before the DRP and the Assessing Officer. However, since the assessee had not filed any objections before the DRP and the Assessing Officer his contentions in this regard were not tenable.

	■ 
	 
	On further appeal to Tribunal:


HELD
 
	■ 
	 
	The issue is covered in favour of the assessee by judgment of Madras High Court, in the case of Vijay Television (P.) Ltd. v. Dispute Resolution Panal [2014] 46 taxmann.com 100/225 Taxman 35, wherein High Court has, inter alia, observed that non-passing of draft assessment order after adjustments made by the TPO renders proceedings null and void.[Para 7]

	■ 
	 
	Departmental Representative, on the other hand, submits that this lapse on the part of the Assessing Officer is at best a procedural lapse and the matter should, therefore, be restored to the file of the Assessing Officer for adjudication de novo.[Para 8]

	■ 
	 
	However, no legally sustainable merits in the stand so taken by the Departmental Representative can be seen. Respectfully following the judgment of Madras High Court, in the case of Vijay Television (P.) Ltd. (supra), the impugned assessment order is quashed. It is a legal nullity. As for the show cause notice issued by the Assessing Officer, before making the ALP adjustment, this cannot be treated as a draft assessment order nor the assessee could have approached the DRP against the same. The Commissioner (Appeals) was thus clearly in error in equating the show cause notice with a draft assessment order and, thus, rationalizing the impugned assessment order. The stand of the Commissioner (Appeals) cannot be upheld. In a case in which no draft assessment order is furnished to the assessee, to which assessee is entitled under section 144C(15), the assessment order passed by the Assessing Officer is to be held illegal and liable to be quashed on this ground alone. It is accordingly done. [Para 9]

	■ 
	 
	As the assessment order itself is quashed, all other grievances, which deal with the issues dealt with therein on merits, are rendered infructuous and are dismissed as such.[Para 10]

	■ 
	 
	In the result, while the appeal of the assessee is allowed in the limited terms indicated above, the appeal filed by the Assessing Officer is dismissed as infructuous.[Para 11]


CASE REVIEW
 
Vijay Television (P.) Ltd. v. Dispute Resolution Panel [2014] 46 taxmann.com 100/225 Taxman 35 (Mad.) (para 9) followed.
CASES REFERRED TO
 
Vijay Television (P.) Ltd. v. Dispute Resolution Panel [2014] 46 taxmann.com 100/225 Taxman 35 (Mad.) (para 7).
Nitin Narang, Deepak Chopra, Harpreet Ajmani and Tarun Agarwal  for the Appellant. Yogesh Kumar Verma for the Respondent.
ORDER
 
Pramod Kumar, Accountant Member - These cross appeals, filed by the assessee as also the Assessing Officer, call into question correctness, though for different reasons, of the order dated 31st January 2011 passed by the learned CIT(A) in the matter of assessment under section 143(3) of the Income Tax Act 1961 (hereinafter referred to as 'the Act'), for the assessment year 2007-08.
2. When these appeals were called out for hearing, Shri Narang, learned counsel for the assessee, urged us to first take up assessee's grievance against validity of impugned assessment order having been passed without issuance of a draft assessment order under section 144 C, as set out in the first ground of appeal of the assessee, since in the event of this grievance being upheld, all other issues raised in the cross appeals will be rendered infructuous. Shri Verma, learned Commissioner - Departmental Representative, does not oppose this prayer even as he vehemently supports the stand of the authorities below on this issue.
3. In the first ground of appeal, which calls into question the very validity of impugned assessment order, the assessee has raised the following grievance:
"The learned Commissioner of Income Tax (Appeals) has erred both on facts and in law in upholding the action of the learned Assessing Officer in passing an invalid assessment order u/s 143(3) of the Act in as much as the learned Assessing Officer has failed to forward a draft of the proposed order of assessment to the appellant company and thereby not following the procedure laid down in Section 144C of the Income Tax Act, 1961."
4. So far as this grievance of the assessee is concerned, it is sufficient to take note of the fact that even though a transfer pricing adjustment under section 92CA(1) was made to the income of the assessee, and accordingly the assessee is covered by the provisions of Section 144C(15), the Assessing Officer did not furnish to the assessee a draft assessment order, before passing a final assessment order. The assessee was thus deprived of an opportunity of approaching the Dispute Resolution Panel. Aggrieved by the order so passed by the Assessing Officer, assessee carried the matter in appeal before the CIT(A) and raised, inter alia, his grievance against the assessee not being furnished a draft assessment order. Learned CIT(A) rejected this grievance and, while doing so, observed as follows:
'3.2 I have considered the issue and the submissions made by the AR. For the sake of ready reference, the relevant portions of section 144C are reproduced hereunder :— 
"144C. (1) The Assessing Officer shall, notwithstanding anything to the contrary contained in this Act, in the first instance, forward a draft of the proposed order of assessment (hereafter in this section referred to as the draft order) to the eligible assessee if he propose to make, on or after the 1st day of October, 2009, any variation in the income or loss returned which is prejudicial to the interest of such assessee.
(2) On receipt of the draft order, the eligible assessee shall, within thirty days of the receipt by him of the draft order,— 
	(a)
	 
	file his acceptance of the variations to the Assessing Officer, or 

	(b)
	 
	file his objections, if any, to such variation with,— 

	(i)
	 
	the Dispute Resolution Panel; and

	(ii)
	 
	the Assessing Officer,


(3) The Assessing Officer shall complete the assessment on the basis of the draft order, if— 
	(a)
	 
	the assessee intimates to the Assessing Officer the acceptance of the variation; or

	(b)
	 
	no objections are received within the period specified in sub-section


(4) The Assessing Officer shall, notwithstanding anything contained in section 153, pass the assessment order under sub-section (3) within one month from the end of the month in which,— 
	(a)
	 
	the acceptance is received; or

	(b)
	 
	the period of filing of objections under sub-section(2) expires.


(5) The Dispute Resolution Panel shall, in a case where any objection is received under sub-section(2), issue such directions, as it think it fit, for the guidance of the Assessing Officer to enable him to complete the assessment.
	 
	**
	**
	**"


3.3 In the present case, after receipt of the order passed by TPO dated .10.2010, the AO issued a show cause notice dated 2.11.2010 proposing to make additions as per the adjustments made by the TPO. In response to this, the assessee instead of filing objections, if any, with the DRP and AO, has simply filed a brief note dated 16.11.2010 before the AO giving a gist of the basis of adjustments made by the TPO with the remark that the explanation may be put on record for further reference. The show cause notice issued by the AO is nothing but a draft assessment order as no other additions have been made by the AO apart from the adjustments made by the TPO. If the assessee had any objections on the proposed additions by the AO, it should have filed such objections within 30 days before the DRP and the AO. However, the assessee has not filed any objections before the DRP and the AO. Instead the note dated 16.11.2010 was filed which is in form of synopsis of the adjustments made by the TPO rather than objections. The contention of the appellant in this regard is therefore not tenable and the ground of appeal is dismissed.'
5. The assessee is not satisfied with the stand so taken by the learned CIT(A) and is in further appeal before us.
6. We have heard the rival contentions, perused the material on record and duly considered factual matrix of the case as also the applicable legal position.
7. We find that the issue is covered is now covered in favour in of the assessee by judgment of Hon'ble Madras High Court, in the case of Vijay Television (P.) Ltd v. Dispute Resolution Panel [2014] 46 taxmann.com 100/225 Taxman 35, wherein Hon'ble High Court has, inter alia, observed as follows:
'20. Under Section 144 (C) of the Act, it is evident that the assessing officer is required to pass only a draft assessment order on the basis of the recommendations made by the TPO after giving an opportunity to the assessee to file their objections and then the assessing officer shall pass a final order. According to the learned senior counsel for the petitioners, this procedure has not been followed by the second respondent inasmuch as a final order has been straightaway passed without passing a draft assessment order.
21. As rightly pointed out by the learned senior counsel for the petitioners, in the order passed on 26.03.2013, the second respondent even raised a demand as also imposed penalty. Such demand has to be raised only after a final order has been passed determining the tax liability. The very fact that the taxable amount has been determined itself would show that it was passed as a final order. In fact, a notice for demand under Section 156 of the Act was issued pursuant to such order dated 26.03.2013 of the second respondent. Both the order dated 26.03.2013 and the notice for demand thereof have been served simultaneously on the petitioner. Therefore, not only the assessment is complete, but also a notice dated 28.03.2013 was issued thereon calling upon the petitioner to pay the tax amount as also penalty under Section 271 of the Act. Thereafter, the petitioner was given an opportunity of hearing on 12.04.2013. Subsequently, the second respondent realised the mistake in passing a final order instead of a draft assessment order which resulted in issuing a corrigendum on 15.04.2013. In the corrigendum it was only stated that the order passed on 26.03.2013 under Section 143C of the Act has to be read and treated as a draft assessment order as per Section 143C read with Section 93CA (4) read with Section 143 (3) of the Act. In and by the order dated 15.04.2013, the second respondent granted thirty days time to enable the assessee to file their objections. On receipt of the corrigendum dated 15.04.2013, the petitioner company approached the first respondent, but the first respondent declined to issue any direction to the assessment officer on the ground that the first respondent has got jurisdiction only to entertain such an appeal if the order passed by the second respondent is a pre-assessment order. Therefore, it is evident that the first respondent declined to entertain the objections raised by the petitioner company on the ground that the order passed by the second respondent is not a draft assessment order, rather it is a final order. Thus, the first respondent had treated the order dated 26.03.2013 of the second respondent as a final order and therefore it refused to entertain the objections filed on behalf of the petitioner company.
22. As mentioned supra, as per Section 144C (1) of the Act, the second respondent-assessing officer has no right to pass a final order pursuant to the recommendations made by the TPO. In fact, the second respondent-assessing officer himself has admitted by virtue of the corrigendum dated 15.04.2013, that the order dated 26.03.2013 is only a final order and it was directed to be treated as a draft assessment order. In this context, it is worthwhile to refer to the decision of the Honourable Supreme Court in the decision Deepak Agro Foods (supra) wherein in Para No.10, the Honourable Supreme Court discussed as to when an order could be construed as a final order:—
"10. Shri Rajiv Dutta, learned senior counsel appearing on behalf of the appellant, submitted that in the light of its afore-extracted observations and a clear finding that the assessment order for the assessment year 1995-96 had been anti-dated, the order was null and void. It was urged that assessment proceedings after the expiry of the period of limitation being a nullity in law, the High Court should have annulled the assessment and there was no question of a fresh assessment. Thus, the nub of the grievance of the appellant is that in remanding the matter back to the Assessing Officer, the High Court has not only extended the statutory period prescribed for completion of assessment, it has also conferred jurisdiction upon the Assessing Officer, which he otherwise lacked on the expiry of the said period."
23. It is evident from the above decision of the Honourable Supreme Court that if an order is passed beyond the statutory period prescribed, such order is a nullity and has no force of law. In that case before the Honourable Supreme Court, the period for assessment proceedings expired and thereafter, fresh assessment orders have been issued by anti-dating it. In those circumstances, it was held that the High Court ought not to have remanded the matter back to the assessment officer and by doing so, the statutory period prescribed for completion of assessment has been extended by conferring jurisdiction upon the Assessing Officer, which he otherwise lacked on the expiry of the said period. In that case, the Honourable Supreme Court also held that there is a distinction between an order which is a nullity and an order which is irregular and illegal. Where an authority making order lacks inherent jurisdiction, such an order will be null and void ab initio, as the defect of jurisdiction goes to the root of the matter and strikes at his very authority to pass any order and such a defect cannot be cured even by consent of the parties.
24. This decision squarely applies to the facts of this case. In this case, the order passed by the second respondent lacks jurisdiction especially when it is beyond the period of limitation prescribed by the statute. When there is a statutory violation in not following the procedures prescribed, such an order cannot be cured by merely issuing a corrigendum.
25. In the decision rendered by the Honourable Supreme Court of India in the case of (L. Hazari Mal Kuthiala (supra), which was relied on by the learned standing counsel for the respondents, it was held that the mistake or defect on the part of the Commissioner to consult the Central Board of Revenue did not render his order invalid since the provision about consultation in terms of Section 5 (3) of Patiala Act was merely directory and not mandatory. In the present case, the procedure that was required to be followed by the second respondent to pass a draft assessment order is mandatory and it is prescribed by the statute. Therefore, this decision relied on by the learned standing counsel for the respondents cannot be made applicable to this case.
26. The learned senior counsel for the petitioners relied on the decision of the Allahabad High Court in the case of Shital Prasad Kharag Prasad (supra) wherein the Division Bench of the Allahabad High Court held that a notice contemplated under Section 148 of the Income Tax Act is a jurisdictional notice and it is not curable by issuing a notice under Section 292 B of the Act, if it was not served in accordance with the provisions of the Act.
27. Similarly, the Division Bench of this Court in the decision in the case of V. Ramaiah (supra) Madras held that when an order is passed under Section 158BC of the Act instead of Section 158BD, it is not valid since it is not a defect curable under Section 292B of the Act. It was also held that an order passed after the period of limitation laid down in Section 158BC is not a valid order. It was further held that when there is a prescribed procedure contemplated under the Act or in a particular section and it is violated, then it cannot be cured. In the present case, certain procedure has been contemplated under Section 144C of the Act and they have been violated by the second respondent by passing final order of assessment and therefore such order passed by the second rspondent has got no jurisdiction or it can be cured by virtue of issuing a corrigendum.
28. By referring to the decision of the Division Bench of this Court dated 10.02.2014 passed in Tax Case (Appeal) No. 2412 of 2006, the learned standing counsel for the respondents sought to make a distinction with the decision of the Division Bench of this Court mentioned in the preceding paragraph. That is a case where the facts relating to the order covered in the decision of the Honourable Supreme Court, which the Division Bench relied on, could not be made applicable to the facts of that case and therefore it was not discussed by the Division Bench in the order dated 10.02.2014. For more clarity, the relevant portion of the decision of the Division Bench of this Court in the case of V. Ramaiah (supra) is extracted hereunder:—
"Certainly passing an order of assessment under Section 158BC instead of Section 158BD (inspite of clear terminology used in both the sections) would not amount to a mistake, a defect or an omission, much less a curable one. When different contingencies are dealt with under different sections of the Act, allowing an illegality to be perpetrated and then taking a plea by the Revenue that such an action adopted on their part would not nullify the proceedings, cannot be appreciated since by virtue of such actions, the Revenue has attempted to nullify the scheme of things of limitations legally propounded under the Act...."
29. In yet another decision of the Division Bench of this Court in the case of Smt. R.V. Sarojini Devi (supra), which was relied on by the learned senior counsel for the petitioners, it was held as follows:—
"Under Section 158BC of the Act empowers the assessing officer to determine the undisclosed income of the block period in the manner laid down in Section 158BB and 'the provisions of Section 142, sub-sections (2) and (3) of Section 143, Section 144 and Section 145 shall, so far as may be apply. This indicates that this clause enables the Assessing Officer, after the return is filed, to complete the assessment under Section 143 (2) by following the procedure like issue of notice under Section 143 (2)/142. This does not provide accepting the return as provided under Section 143 (1) (a). The Officer has to complete the assessment order under Section 143 (3) only. If an assessment is to be completed under Section 143 (3) read with Section 158BC, notice under Section 143 (2) should be issued within one year from the date of filing of the block return. Omission on the part of the assessing officer to issue notice under Section 143(2) cannot be a procedural irregularity and is not curable."
30. It is evident from the above decision of the Division Bench of this Court that where there is an omission on the part of the assessing officer to follow the mandatory procedures prescribed in the Act, such an omission cannot be termed as a mere procedural irregularity and it cannot be cured.
31. In identical case as that of the case on hand, the Division Bench of the Andhra Pradesh High Court, in an unreported decision, had an occasion to consider the scope of the validity of the demand notice issued by the assessing officer in the case of Zuari Cement Ltd. (supra), wherein it was held as under:—
"A reading of the above section shows that if the assessing officer proposes to make, on or after 01.10.2009, any variation in the income or loss returned by an assessee, then, notwithstanding anything to the contrary contained in the Act, he shall first pass a draft assessment order, forward it to the assessee and after the assessee files his objections, if any, the assessing officer shall complete assessment within one month. The assessee is also given an option to file objections before the Dispute Resolution Panel in which event the latter can issue directions for the guidance of the Assessing Officer to enable him to complete the assessment.
In the case of the petitioner, admittedly the TPO suggested an adjustment of Rs.52.14 crores u/s.92CA of the Act on 20.09.2011 and forwarded it to the Assessing Officer and to the assessee under sub-section (3) thereof. The assessing officer accepted the variation submitted by the TPO without giving the petitioner any opportunity to object to it and passed the impugned assessment order. As this has occurred after 01.10.2009, the cut off date prescribed in sub-section (1) of S.144C, the Assessing Officer is mandated to first pass a draft assessment order, communicate it to the assessee, hear his objections and then complete assessment. Admittedly, this has not been done and the respondent has passed a final assessment order dated 22.12.2011 straight away. Therefore, the impugned order of assessment is clearly contrary to S.144C of the Act and is without jurisdiction, null and void.
The contention of the Revenue that the circular No.5/2010 of the CBDT has clarified that the provisions of S.144C shall not apply for the assessment year 2008-09 and would apply only from the assessment year 2010-2011 and later years is not tenable in as much as the language of Sub-section (1) of Section 144C referring to the cut off date of 01.10.2009 indicates an intention of the legislature to make it applicable, if there is a proposal by the Assessing Officer to make a variation in the income or loss returned by the assessee which is prejudicial to the assessee, after 01.10.2009. Therefore, this particular provision introduced by Finance (No.2) Act, 2009, would apply if the above condition is satisfied and other provisions, in which similar contrary intention is not indicated, which were introduced by the said enactment, would apply from 01.04.2009 i.e., from the assessment year 2010-2011.
It is not disputed that the memorandum explaining the Finance Bill and the Notes and clauses accompanying the Finance Bill which preceded the Finance (No.2) Act, 2009 clearly indicated that the amendments relating to S.144C would take effect from 01.10.2009. In our view, the circular No.5/2010 issued by the CBDT stating that S.144C(1) would apply only from the assessment year 2010-2011 and subsequent years and not for the assessment year 2008-09 is contrary to the express language in S.144C(1) and the said view of the Revenue is unacceptable. The circular may represent only the understanding of the Board/Central Government of the statutory provisions, but it will not bind this Court or the Supreme Court. It cannot interfere with the jurisdiction and power of this Court to declare what the legislature says and take a view contrary to that declared in the circular of the CBDT (Ratan Melting and Wire Industries Case (1 Supra), Indra Industries (2 supra). The Revenue has not been able to pursuade us to take a contra view by citing any authority.
In this view of the matter, we are of the view that the impugned order of assessment dated 23.12.2011 passed by the respondent is contrary to the mandatory provisions of S.144C of the Act and is passed in violation thereof. Therefore, it is declared as one without jurisdiction, null and void and unenforceable. Consequently, the demand notice dated 23.12.2011 issued by the respondent is set aside."
32. As against this order of the Division Bench of the Andhra Pradesh High Court, the Revenue went on appeal before the Honourable Supreme Court. The record of proceedings of the Supreme Court indicate that the Special Leave Petition was dismissed on 27.09.2013.
33. The decision of the Division Bench of the Andhra Pradesh High Court deals with an identical issue as that of the present case. In this case, against the order passed by the second respondent on 26.03.2013, the petitioner filed objections before the DRP, the first respondent herein and the first respondent refused to entertain it by stating that the order passed by the second respondent is a final order and it had jurisdiction to entertain objections only if it is a draft assessment order. While so, the order dated 26.03.2013 of the second respondent can only be termed as a final order and in such event it is contrary to Section 144C of the Act. As mentioned supra, in and by the order dated 26.03.2013, the second respondent determined the taxable amount and also imposed penalty payable by the petitioner. According to the learned senior counsel for the petitioners, even as on this date, the website of the department indicate the amount determined by the second respondent payable by the company inspite of issuance of the corrigendum on 15.04.2013 as a tax due amount. Thus, while issuing the corrigendum, the second respondent did not even withdraw the taxable amount determined by him or updated the status in the website. In any event, such an order dated 26.03.2013 passed by the second respondent can only be construed as a final order passed in violation of the statutory provisions of the Act. The corrigendum dated 15.04.2013 is also beyond the period prescribed for limitation. Such a defect or failure on the part of the second respondent to adhere to the statutory provisions is not a curable defect by virtue of the corrigendum dated 15.04.2013. By issuing the corrigendum, the respondents cannot be allowed to develop their own case. Therefore, following the order passed by the Division Bench of the Andhra Pradesh High Court, which was also affirmed by the Honourable Supreme Court by dismissing the Special Leave Petition filed thereof, on 27.09.2013, the orders, which are impugned in these writ petitions are liable to be set aside.'
8. Learned Departmental Representative, on the other hand, submits that this lapse on the part of the Assessing Officer is at best a procedural lapse and the matter should, therefore, be restored to the file of the Assessing Officer for adjudication de novo.
9. We are, however, unable to see any legally sustainable merits in the stand so taken by the learned Departmental Representative. Hon'ble High Court's esteemed views, as extracted above, bind us and we have to respectfully follow the same. Accordingly, in due deference to this binding judicial precedent, and other binding judicial precedents referred to therein, we quash the impugned assessment order. It is a legal nullity. As for the show cause notice issued by the Assessing Officer, before making the ALP adjustment, this cannot be treated as a draft assessment order nor the assessee could have approached the DRP against the same. Learned CIT(A) was thus clearly in error in equating the show cause notice with a draft assessment order against, and thus rationalizing the impugned assessment order. The stand of the CIT(A) cannot be upheld. In a case in which no draft assessment order is furnished to the assessee, to which assessee is entitled under section 144C (15), the assessment order passed by the AO is to be held is illegal and liable to be quashed on this ground alone. We do so.
10. As the assessment order itself is quashed, all other grievances, which deal with the issues dealt with therein on merits, are rendered infructuous and are dismissed as such.
11. In the result, while the appeal of the assessee is allowed in the limited terms indicated above, the appeal filed by the Assessing Officer is dismissed as infructuous.
JYOTI 

*In favour of assessee.
IT/ILT: Where Authority for Advance Rulings refused to look into Indo-Portugese DTAA or Indo-USA DTAA and memorandum of understanding between India and USA on ground that only Indo-Netherlands DTAA needed to be looked into, matter was to be remanded to consider entire matter afresh
■■■
[2014] 52 taxmann.com 161 (Delhi) 
HIGH COURT OF DELHI
Perfetti Van Melle Holding. B.V.
v.
Authority of Advance Ruling*
BADAR DURREZ AHMED AND SIDDHARTH MRIDUL, JJ. 
W.P.(C) NO. 1502 OF 2012†
SEPTEMBER  30, 2014 
Section 29, of the Income-tax Act, 1961, read with article 12 of Indo-USA DTAA - Income - Deemed to accrue or arise in India (Royalty) - Whether where Authority for Advance Rulings refused to look into Indo-Portugese DTAA or Indo-USA DTAA and memorandum of understanding between India and USA on ground that only Indo-Netherlands DTAA needed to be looked into, impugned ruling could not stand - Held, yes - Whether therefore same was to be set aside and matter was to be remitted to consider entire matter afresh - Held, yes [Paras 1 & 3][In favour of assessee] 
EDITOR'S OPINION
 
The instant writ petition was filed against the ruling of AAR wherein it was held that expression 'make available' defined in India-USA DTAA read with memorandum of understanding could not be imported to interpret make available clause of India-Netherland DTAA. The High Court allowed the writ petition and remanded the case to AAR.
In recent times, the issue of applicability of MFN clause had been a matter of dispute between judiciary and taxpayers. The instant case was also based on applicability of MFN clause. In following cases the applicability of MFN clause was also disputed: 
	• 
	 
	In the case of Steria (India) Ltd., In re [2014] 45 taxmann.com 281 (AAR - New Delhi), it was held by the AAR that MFN clause could not be used to import make available clause of India-UK DTAA into the India-France DTAA.

	• 
	 
	In case of Deputy DIT v. IATA BSP India [2014] 46 taxmann.com 150 (Mumbai - Trib.) it was held that MFN clause could be used to import make available of India-USA DTAA into the India-France DTAA.


CASE REVIEW
 
Perfetti Van Melle Holdings B.V. In re [2011] 16 taxmann.com 207 (AAR - New Delhi) (para 3) reversed.
Percy Pardiwala Sr. Advocate, Nageswar Rao, Ms. Sayaree Mallik and Sandeep Karhail for the Petitioner. Rohit Madan, Ruchir Bhatia and Akash Vajpai for the Respondent.
ORDER
 
1. This writ petition is directed against the ruling dated 09.12.2011 in AAR No.869/2010 given by the Authority for Advance Rulings. One of the pleas raised by the petitioner was that the said authority had not considered the Double Taxation Avoidance Agreement between India and Portugal which is an OECD country. The learned counsel for the petitioner submitted that any agreement between India and an OECD country could be looked into while construing the Indo-Netherlands Double Taxation Avoidance Convention. The learned counsel for the petitioner had also raised the plea that the memorandum of understanding concerning fees for included services referred in Article 12(4) of the Indo-USA DTAA concerning the expression? make available? was also not considered by the Authority for Advance Rulings. It was submitted that the said Authority refused to look into the Indo-Portugese DTAA or the Indo-USA DTAA and memorandum of understanding between India and USA on the ground that only the Indo-Netherlands DTAC needed to be looked into.
2. The learned counsel for the respondent states that the Authority for Advance Rulings was correct in not looking into the Indo-Portugese DTAA, but insofar as the Indo-USA DTAA is concerned, a provision similar to that DTAA has been incorporated in the Indo-Netherlands DTAC by virtue of paragraph 5 of Article 12 of the same, whereby the very same make available clause, which is to be found in the DTAA between India and USA read with the memorandum of understanding connected therewith, has been incorporated into Indo-Netherlands convention by way of amendment on 30.08.1999, by notification No. S.O. 693 (E) [reported in (1999) 239 ITR (Stat) 56]. It is evident that the Authority for Advance Rulings had not considered the said amendment.
3. In these circumstances, the impugned Ruling cannot stand. The same is set aside and the matter is remitted to the Authority for Advance Rulings to consider the entire matter afresh uninfluenced by any observations made in the impugned Ruling.
The writ petition stands allowed as above.
RANJAN 

*In favour of assessee.
†Arising out of order of AAR in Perfetti Van Melle Holdings B.V. In re [2011] 16 taxmann.com 207 (AAR - Delhi). 
IT/ILT : Where assessee was only a restrictive service provider of IT enabled design engineering services to its parent company, TPO could not make addition to its ALP by selecting comparables who were full fledged risk bearers owning intellectual property rights both related to technology and brand name
IT/ILT : TPO could not make addition to assessee's ALP for rendering ITES services to its parent company by selecting a comparable having related party transactions of 30 per cent because threshold limit of said transactions was only 25 per cent
■■■
[2014] 52 taxmann.com 447 (Pune - Trib.) 
IN THE ITAT PUNE BENCH 'A'
Behr India Ltd.
v.
Additional Commissioner of Income-tax, Range -8, Pune*
SHAILENDRA KUMAR YADAV, JUDICIAL MEMBER 
AND G.S.PANNU, ACCOUNTANT MEMBER 
IT APPEAL NOS. 1376 (PN) OF 2010 AND 568,647 & 648 (PN.) OF 2013
[ASSESSMENT YEARS 2006-07 TO 2008-09] 
SEPTEMBER  30, 2014 
I-Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments/TNMM) - Assessment year 2006-07 - Assessee-company was engaged in providing IT enabled design engineering services in field of automotive products components to its parent company 'B', Germany - Assessee adopted TNMM as most appropriate method for comparing profit level indicator (PLI) of Operating Profit to Total Cost with peer companies selected by it - In transfer pricing proceedings, TPO on basis of arithmetic mean arrived at in case of its own set of comparables, made addition to assessee's ALP - It was noted that two comparables selected by TPO were functionally not comparable as those companies were full fledged risk bearers owning intellectual property rights both related to technology and brand name vis-a-vis assessee who was only a restricted service provider - Whether in view of above, impugned addition was to be set aside and, matter was to be remanded back for disposal afresh - Held, yes [Para 3.8] [Matter remanded/In favour of assessee] 
II-Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2008-09 - Whether where TPO made addition to assessee's ALP in respect of ITES services rendered to its parent company, in view of fact that one of comparable selected by TPO had related party transactions of 30 per cent, going by threshold filter of 25 per cent, impugned addition was to be set aside and matter was to be remanded back for disposal afresh after excluding aforesaid comparable from list of comparables - Held, yes [Para 6.2] [Matter remanded/In favour of assessee] 
CASE REVIEW-I
 
24/7 Customer.com (P.) Ltd. [2013] 140 ITD 344/[2012] 28 taxmann.com 258 (Bang.) and 3DPLM Solutions Ltd. v. Dy. CIT [2014] 42 taxmann.com 333 (Bang. - Trib.) (para 3.8) followed.
CASE REVIEW-II
 
Dy. CIT v. Quark Systems (P.) Ltd. [2010] 38 SOT 307 (Chd. Trib.); Stream International Services (P.) Ltd. v. Asstt. DIT (International Taxation) [2013] 141 ITD 492/31 taxmann.com 227 (Mum.) (para 6.2) followed.
CASES REFERRED TO
 
Amdocs Business Services (P.) Ltd. v. Dy. CIT [2012] 54 SOT 46 (URO)/26 taxmann.com 120 (Pune) (para 2.3), Agilent Technologies (International) (P.) Ltd. v. Asstt. CIT [2013] 33 taxmann.com 425 (Delhi - Trib.) (para 3.4), Zavata India (P.) Ltd. v. Dy. CIT [2013] 35 taxmann.com 423 (Hyd.) (para 3.4), E Gain Communication (P.) Ltd. v. ITO [2009] 118 ITD 243 (Pune) (para 3.5), Vedaris Technology (P.) Ltd. v. Asstt. CIT [2011] 44 SOT 316 (Delhi) (para 3.6), 24/7 Customer.com (P.) Ltd. v. Dy. CIT [2013] 140 ITD 344/[2012] 28 taxmann.com 258 (Bang.) (para 3.8), 3DPLM Solution Ltd. v. Dy. CIT [2014] 42 taxmann.com 333 (Bang. - Trib.) (para 3.8), Dy. CIT v. Quark Systems (P.) Ltd. [2010] 38 SOT 307 (Chd. - Trib.) (para 6), Thyssen Krupp Industries India (P.) Ltd. v. Addl. CIT [2013] 33 taxmann.com 107 (Mum.) (para 6.1) and Stream International Services (P.) Ltd. v. Asstt. DIT (International Taxation) [2013] 141 ITD 492/31 taxmann.com 227 (Mum.) (para 6.2).
R.D. Onkar  for the Appellant. Smt. M.S. Verma, CIT  for the Respondent.
ORDER
 
Shailendra Kumar Yadav, Judicial Member - Two appeals filed by the assessee and other two appeals filed by the Revenue against the respective orders of Commissioner of Income Tax, Pune for A.Ys 2006-07, 2007-08, and 2008-09. For the sake of convenience, all appeals are being decided in this consolidated order.
2. In ITA No. 1376/PN/2010, the assessee has filed the appeal on the following grounds.
	"1.
	 
	The learned A.O. erred in confirming addition of Rs. 38,41,754/- by way of upward adjustment to the prices charged by the appellant in respect of appellant's international transactions namely rendering of IT enabled design engineering services to its associated enterprises.

	2.
	 
	The learned A.O. erred in confirming disallowance of revenue expenses incurred wholly and exclusively by the appellant on Product Development Rs. 2,20,03,000/- in the ordinary course and for the purpose of its business during the relevant previous year and in holding the said expenses as capital expenditure.

	3.
	 
	Your appellant craves leave to add to, alter, amend, modify or delete any of the above grounds of appeal, if necessary."


2.1 The assessee is engaged in providing IT enabled design engineering services in the field of automotive products and components viz. Heating Ventilation Air Conditioning (HVAC), Cooling module, EGR and components thereof in automotive sector to its parent company Behr Gmbh, Germany and/its affiliates. It is in respect of the said international transaction viz. exports of the said services, that an upward adjustment of Rs. 38,41,754/- to the Operating Profit has been made by the TPO and confirmed by the DRP.
2.2 The first issue is with regard to allowing of adjustment in respect of the adverse impact on the operating profit of excess depreciation Rs. 12.87 lakhs charged by the assessee due to change in its accounting policy in respect of charging of depreciation on fixed assets for the said A.Y. 2006-07. The Transfer Pricing Officer (TPO) did not allow the adjustment asked for by way of reduction of excess depreciation charged on the fixed assets at rates higher than the rates prescribed in Schedule XIV to the Companies Act in pursuance of change in policy brought in for the first time in the relevant previous year and which resulted in excess charge of depreciation in the hands of the assessee vis-a-vis depreciation charged by the external comparables. The TPO stated that the adjustment should have been made to the profit margin of comparables and not that of profits of the assessee.
2.3 It was submitted on behalf of the assessee that Dispute Resolution Panel (DRP) has not dealt with this issue in its direction. The stand of the assessee before us has been that the external comparables including the ones selected by the TPO have followed the policy of charging depreciation as per the rates prescribed in Schedule XIV to the Companies Act and it is clear from the Notes to Account in the Audited Annual reports of such comparables. The assessee has claimed that during the relevant previous year it changed its policy of charging depreciation and has adopted higher rates of depreciation than the rates prescribed in Schedule XIV to the Companies Act. Such a change has resulted into excess charge of depreciation of Rs. 12.87 lakhs for the relevant previous year and adversely affected the profit of the assessee company. The assessee therefore asked for adjustment to reduce the impact of said excess depreciation on its profit of the previous year relevant to the A.Y. 2006-07. The TPO has stated that such an adjustment is contemplated to be made to the profits of the external comparables and not to the profits of the assessee. The stand of the assessee has been that depreciation, which can have varied basis and is allowed at different rates is not an expenditure which must be deducted in all situations. The object and purpose of the transfer pricing is to compare like with the like and to eliminate differences, if any, by suitable adjustments. In this regards, the stand of the assessee has been that Rule 10 B (1) (e ) (iii) requires adjustment to be made to the profit margins under TNMM and is not something which is unreasonable. In this regards, the assessee has placed reliance on the decision of ITAT, Pune in the case of Amdocs Business Services (P.) Ltd. v. Dy. CIT [2012] 54 SOT 46 (URO)/26 taxmann.com 120 wherein identical issue raised by the learned TPO that margins of comparable parties are to be adjusted and not of the tested party. The Tribunal in such a situation has upheld the validity of such an adjustment to the profits of the assessee. It was also claimed that the DRP has not adjudicated this issue. Nothing contrary has been brought to our knowledge on behalf of the Revenue. So, in the interest of justice, we restore this issue to the DRP with a direction to decide the same as per fact and law after providing an opportunity of being heard to the assessee.
3. The next issue raised under transfer pricing is as under:
"DRP and the AO/TPO ought not to have compared the giant companies with the appellant being a pigmy company and all the three companies chosen by the TPO did not satisfy the comparability criteria as laid down in Rule 10 B (2) viz. functions performed, risks assumed and assets employed and size of the comparable companies."
3.1 The TPO rejected the external comparables selected by the assessee for the following reasons:
	Name of Comparable 
	Reason for rejection 

	Ace Software Exports Ltd.
	Functionally not comparable

	Federal Technologies Ltd.
	Data for FY 2005-06 (A.Y.2006-07) not available

	Infotech Enterprises Ltd., WTI Advance Technology Ltd. and Pentasoft Technologies Ltd.
	Data for preceding years viz. FY 2003-04 and 2004-05 used. In the relevant previous year i.e. FY 2005-06 (AY 2006-07) the parties had transactions exceeding 25% with their related parties.


The TPO rejected the external comparables mainly on three parameters namely :
	(a)
	 
	The assessee did not use data of the relevant financial year i.e. 2005-06.

	(b)
	 
	One of the comparables viz. Ace Software Exports Ltd. not functionally comparable and the remaining comparables had related party transactions.


3.2 The TPO made his own search and selected three external comparables viz. Rolta India Limited, KLG Systel Ltd. and Powersoft Global Solutions Ltd. The TPO thereafter benchmarked the average PLI of Operating Profit to Total Cost of the said three comparables chosen by him and compared the same with the PLI of the assessee company without taking into account adjustment for excess depreciation asked for by the assessee. The TPO accordingly made upward adjustment of Rs. 38,41,754/- to the export price of the services rendered Rs. 1.31 cr. by the assessee to its AE during the previous year relevant to the A.Y. 2006-07.
3.4 We find that the assessee has adopted Transactional Net Margin Method (TNMM) as the Most Appropriate Method for comparing the profit level indicator (PLI) of Operating Profit to Total Cost with the peer companies selected by it. The assessee is a captive service provider of ITES catering to automotive sector. It does not own Intellectual Property. It does not provide services to Owner-operators of Infrastructure, Construction , Oil and Other sectors. It bears limited risk. It has limited scale of operations.
	a.
	 
	The stand of the assessee has been that all the three companies chosen by the TPO as comparables for benchmarking did not satisfy the comparability criteria viz. functions performed, risks assumed, size of the company in terms of sales revenue and assets deployed in consonance with Rule 10B (2) (b) of the Income Tax Rules 1962. The stand of the assessee has been that each of comparable chosen by the TPO are having the distinguishing features as under:

	a.
	 
	Rolta India is a well diversified company engaged in providing integrated engineering, design, procurement and construction management services for the power, process, infrastructure and marine business lines. It is engaged predominantly in providing services in the Engineering Design Automation domain for Owner - Operators in the aforesaid business segment viz. Oil, Power, Infrastructure and Construction management. The company is engaged predominantly in Project business and the aforesaid services comprise of designing of equipments, preparation of technical specifications for procurement of equipment, generation of fabrication drawings, technical bid evaluation, vendor co ordination and follow up. The aforesaid contracts are fixed price fixed time frame contracts or time and material basis. The revenue on such long term contracts is recognised on percentage of completion basis. Rolta for that purpose is purchasing boughtouts i.e. hardware and peripheral items and the material cost predominantly involves cost of sub contracted third party costs. The said expenses are therefore grouped by Rolta under Cost of Traded Software Packages in the Profit & Loss Statement for the year ended 30th June 2006. The expenses on material consumed are therefore more than employee costs. It is stated in the annual report that Rolta has over the years through investments in people, technology Research & Development built a critical mass of intellectual property (IP) in Geo Spatial/ GIS, Engineering Design Automation and eBusiness Solutions. Cost drivers in case of Rolta are a distinctive set consisting of its scale of operations, scope, past experience, work force skills, technology and last but not the least own intellectual property viz. Technology Research & Development. Business model of Rolta is completely different and distinct from that of the assessee.

	b.
	 
	KLG and Powersoft are engaged in trading of software packages and the said fact has been clearly borne by the information disclosed in the Audited Financial Statements of the said companies for the relevant F.Y. 2005-06. The said two companies are employing completely different business model and instead of having their own skilled personnel they are buying software licenses and packages and therefore the significant portion of operating costs viz. Manpower cost is very low vis-a-vis the assessee company. In case of KLG Systel the Cost of sales which comprised the cost of bought out software exceeded the manpower cost almost by 9 times for the financial year ended 31st March, 2006 in the audited Profit and Loss Account. Which is placed at page 38 of the Paper Book filled by the assessee. KLG Systel also has inventory disclosed under Current Assets in the Balance Sheet. The Auditors' report clearly states that the company has maintained proper records of inventory of software licenses and packages and they have been physically verified. As detailed in page No 37 of Paper book filed by the assessee, KLG is in the business of providing Plant/Product life cycle solutions in Power sector and Automation of processes.

	
	 
	In case of Powersoft Global the Cost of Sales is almost 81% of the total expenses and did not have manpower cost in the audited Profit and Loss Account for the Financial Year ended 30th September, 2006. Powersoft Global is operating in providing products and services for financial services segment. In the Auditors' report it is stated that Powersoft Global has inventory of software rights and semi finished software package and that the internal control procedures need to be strengthened with regard to purchase of software and sale of software packages and services as referred on Papes 41 & 42 of the Paper Book filed by the assessee. In this background, it was submitted that Powersoft has acquired CADGIS Consultants for expanding into business segments during the relevant previous year. In view of this, Powersoft Global ought to have been excluded by the TPO.IN this regards, the assessee has relied on the decisions of decisions Delhi Tribunal in the case of Agilent Technologies International (P.) Ltd. v. Asstt. CIT [2013] 33 taxmann.com 425 and Hyderabad Tribunal in Zavata India (P.) Ltd. v. Dy. CIT [2013] 35 taxmann.com 423 In both the aforesaid cases Hon'ble Tribunal has held that companies having merger/acquisition with another company in the relevant previous year should be excluded from the comparables. Powersoft Global had drawn up its accounts upto 30th September 2006 as it had adopted October to September as its accounting year. In the light of this fact the financial results of Powersoft are not comparable with those of the assessee company for its financial year ended 31st March, 2006.

	b.
	 
	It was further submitted that the functions performed by all the aforesaid so called comparables selected by the TPO were subject to distinctive set of cost drivers as different functions were performed differently. The difference in PLI of OPM to Operating cost therefore reflected in terms of margins earned by the aforesaid purported peer companies vis-a-vis that of the assessee company. In case of the so called comparables chosen by the TPO the entrepreneurial risk is borne by them being independent entities whereas the assessee company is compensated as captive service provider. The following are the comparative figures of the parties with that of the assessee.

	Name of the company 
	Sales Rs. Cr. 
	Capital employed Rs. cr. 

	Rolta India Ltd.
	456.73
	787.14

	KLG Systel Ltd.
	51.30
	58.70

	Powersoft
	9.11
	6.23

	Behr India
	1.31
	1.00


3.5 It was is that the figures of Capital employed exclude investments. The external comparables chosen by the TPO have been excluded on similar set of facts in the succeeding years A.Y. 2007-08 and 2008-09 by the CIT(A) in the assessee's own case. Material differences exist in terms of functions performed, assets deployed and risks borne. It bears vital notice that Rolta India being one of the three new comparables had not been chosen suo motu by the assessee and the TPO has imosed it on the assessee without having regard to the differences manifest in the functions performed taking into account assets employed and risks assumed (FAR analysis) and which FAR analysis forms the very basis of comparability as laid down in the Rule 10 B (2) (b) and other TP regulations. The assessee had rejected Rolta India as comparable on the basis of said FAR analysis and not on the basis of turnover criteria only. A similar view has been taken by ITAT, Pune in the case of E Gain Communication (P.) Ltd. v. ITO [2009] 118 ITD 243 wherein on page 272, the Tribunal has held as under:
"OECD Guidelines on application of TNMM lay down the same principles as are reflected in rule 10D. If there are material differences, then those differences are to be considered and suitable adjustments are to be made. The revenue authorities were in error in not making those adjustments. Now the assessee has placed clinching evidence to show that the above two companies had income from other sources like interest on deposit; dividend income and income from sale of licenses, which jacked up profit margin of these companies. Thus line of business of these companies was different from the business of the assessee which was involved exclusively in the development of software for its parent company. Therefore, these two companies could not be taken as comparable companies and were required to be excluded."
3.6 A similar view has been taken by ITAT, Delhi in case of Vedaris Technology (P.) Ltd v. Asstt. CIT [2011] 44 SOT 316 wherein the Tribunal has held as under:
"Rule 10B specifically mentions that the functions performed, taking into account assets employed or to be employed and risk assumed, by respective parties to the transaction shall be one of the criteria for the purpose of comparability. The assessee is engaged in the business of development of software while Kushal Software Ltd. is engaged in the business of trading in software. The two companies are performing totally different functions and, therefore, this case is not a valid comparable case. The differences in the business models are irreconciably different and no reasonably accurate adjustment can be made to make them comparable cases. The ld. AR was not able to furnish any valid reason for taking this to be a comparable case under Rule 10-B. In view of the basic difference in business models, we need not refer to the case law to come to the conclusion that the aforesaid Kushal is not a valid comparable case. Therefore, we are of the view that the ld. DR rightly argued that this case was not a comparable case. Coming to the annual accounts of Tera Software Ltd. for financial year 2001-02, it is seen that the company has taken three activities of sales, technical services and sales of software. The sales amounted to about Rs. 5.60 crore, technical service receipts stood at about Rs. 3.44 crore and sale of software amounted to Rs. 57.02 lakh. The company had other income of about Rs. 54.94 lakh. It is further seen that the company purchased software of about Rs. 51.34 lakh. The material consumed amounted to about Rs. 5.19 crore and the personnel cost was about Rs. 40.78 lakh. From the narration above, it can be seen that this company is also trading in software and it is not a software development company. From the Directors' report, it is seen that the company is mainly engaged in the business of providing integrated solutions and also undertakes the man-power supply. Therefore, the sales of about Rs. 5.59 crore appear to be in respect of providing integrated solutions, which may be in the nature of project development rather than software development. The technical services receipts are in respect of the man-power supply. Thus, this company is engaged in providing technical services, integrated solutions and sale of software. Therefore, the business model of this company is also different from that of the assessee, which is stated to be development of software for the Vedaris, U.K. In the light of this discussion, the mention about future focus of the company regarding computer education in government schools becomes of no significance. Thus, we find that the argument taken by the ld. DR is valid that this case should be excluded from the consideration as a comparable, mainly for the reasons discussed in the case of KS Ltd".
3.7 One of the external comparables selected by us viz. Ace Software Exports Ltd. is having similar functionality and since TNMM has been chosen to be most appropriate method for benchmarking the PLI it is tolerant to product/service dissimilarity. The said comparable therefore should have been considered by the TPO. The stand of the assessee has been that all the three comparables chosen by the TPO are not comparable considering the functions performed, risks assumed, size of the company in terms of sales revenue and assets deployed in consonance with Rule 10B (2) (b) of the Income Tax Rules 1962 which should not be invoked.
3.8 With regard to the criteria to be applied in selecting external comparables had come up for consideration of Bangalore Bench in the case of 24/7 Customer.com (P.) Ltd. v. Dy CIT [2013] 140 ITD 344/[2012] 28 taxmann.com 258 and 3DPLM Solutions Ltd. v. Dy. CIT [2014] 42 taxmann.com 333 (Bang. - Trib.), wherein in both cases it was held that comparables viz. Infosys Technologies Ltd. and Wipro Limited selected by TPO are giants, functionally not comparable and are full fledged risk bearers owning intellectual property rights both related to technology and brand name vis-à-vis the assessee who was only a restricted service provider. The Tribunal has excluded the said companies as comparables on the said criteria. The ratio of 24/7 Customer.com (P.) Ltd. case (supra) and 3DPLM Soluations Ltd. (supra) supports the case of the assessee because the assessee is only the restricted service provider.
3.9 In view of the above discussion the AO/TPO is directed to omit these three companies chosen by the TPO from the set of comparables for the year under consideration and the matter is restored back to the TPO/AO who shall carry the search of comparables afresh in terms of criteria laid down in Rule 10B(2) of Income Tax Rules 1962 after giving an opportunity of being heard to the assessee.
4. In non Transfer Pricing issue in A.Y. 2006-07 Assessee's Appeal No. 1376/PN/10, the assessee has raised the second ground as under:
"The learned AO erred in confirming disallowance of revenue expenses incurred wholly and exclusively by the appellant on Product Development Expenditure Rs. 2,20,03,000/- in the ordinary course and for the purpose of its business during the relevant previous year and in holding the said expenditure as capital expenditure.
	a.
	 
	In respect of Product Development Expenses Rs. 2,20,03,000/- the DRP has given the finding at Para 6.3 Page 19 that perusal of the details shows that the expenses relate to quality testing and validation, soft tooling for testing, proto samples. The DRP and the A.O. have disallowed the expenditure on the premise that it is of enduring nature. The stand of the assessee has been that in respect of disallowance of Product Development Expenses it was submitted that identical issue had come up before the ITAT, Pune in assessee's own case for the A.Y. 2001-02, A.Y. 2004-05 and A.Y. 2005-06, wherein the Tribunal has held that prima facie the expenditure is towards testing of products manufactured by the assessee and has remitted the matter back to the A.O. for verification of facts in support of contention of the assessee that the expenditure is for testing of products and is entirely revenue expenditure fully deductible in the relevant previous year. The relevant portion of the same is reproduced as under:


10. In this connection, it appears from the record that both the authorities below have proceeded on the basis that the expenditure was incurred on payment to Behr GmbH & Co. Germany for preparation of design, drawings and development of prototype samples. Ostensibly, the said assumption of facts by the Assessing Officer is on the basis of the statements made by the assessee. Before the Commissioner of Income-tax (Appeals) and, in a more detailed manner before us, it has been pleaded that the expenditure was on account of product testing and validation and was distinct from the expenditure for preparation of design and drawings and development of prototype samples. In our considered opinion, before addressing the legal aspects of the controversy, it is imperative that the complete and true particulars of the expenditure are culled out. Before us, the assessee has submitted photocopies of invoices raised by Behr Gmbh & Co. Germany, which have been placed at pages 26 to 67 of the Paper Book, which prima facie support the assertion of the assessee that the expenditure is towards testing of the products manufactured by the assessee. So, however, it is apparent that the aforesaid factual assertion was not made before the Assessing Officer. Such a plea, though in a generalized formulation, was made before the Commissioner of Income-tax (Appeals) as it appears from para 17 of the order of the Commissioner of Income-tax (Appeals). Of-course there is no determination on this aspect made by the Commissioner of Income-tax (Appeals) who has proceeded on the same basis as that of the Assessing officer. Be that as it may, in our view, it is imperative that the complete particulars of the expenditure are culled out and since the same requires factual appreciation, we deem it fit and proper to restore the matter to the file of the Assessing officer. The orders of the authorities below are accordingly set aside and the issue is restored to the file of the Assessing Officer, who shall cull out the appropriate facts and thereafter, determine the nature of the expenditure in accordance with law. Needless to mention, the Assessing Officer shall allow the assessee a reasonable opportunity of being heard in support of its claim of treating the amount of expenditure represented by Rs 42,21,665/- as a revenue expenditure. The Assessing Officer shall consider the submissions and material that may be put-forth by the assessee and then adjudicate the matter in accordance with law. We hold so".
4.1 Nothing contrary has been brought to our knowledge on behalf of the Revenue. Facts being similar, so following the same reasoning, we remit the issue back to the Assessing Officer with direction to decide the issue as per fact and law after providing an opportunity of being heard to the assessee.
5. Revenue for the A.Y. 2007-08 and A.Y. 2008-09 in ITA Nos.647 & 648/PN/2013 regarding transfer pricing issue that the three external comparables chosen by the TPO viz. Rolta India Limited, KLG Systel Ltd. and Powersoft Global Solutions Ltd. should be retained for benchmarking the PLI of the assessee. The TPO rejected the external comparables mainly on following parameters:
	a.
	 
	The assessee did not use data of the relevant financial year

	b.
	 
	Some of the comparables were not functionally comparable


5.1 The TPO has for the A.Y. 2007-08 retained only one comparable viz. Onward Technologies Ltd. after rejecting four comparables viz. Ace Software Exports Ltd., Federal Technologies Ltd., Genesys International Ltd., Pentasoft Technologies Ltd. For the A.Y. 2008-09 the TPO has retained three external comparables selected by the assessee viz. Caliber Point Business Solutions Ltd., Cosmic Global Ltd. and Informed Technologies India Ltd. However the learned TPO has made his own search once again and chosen three external comparables viz. Rolta India Limited, KLG Systel Ltd. and Powersoft Global Solutions Ltd. for both the years viz. A.Y. 2007-08 and A.Y. 2008-09.
5.2 In appeals, the CIT(A) has given the finding in favour of the assessee that the three new comparables chosen by the TPO namely Rolta India Ltd., KLG Systel Ltd. and Powersoft Global Solutions Ltd. are not comparable for the following reasons.
	a.
	 
	Rolta India Ltd has huge turnover difference.

	b.
	 
	Powersoft Global Solutions Ltd has financial year of the company differs by six months.

	c.
	 
	KLG Systel Ltd is functionally not comparable.


5.3 The learned Departmental Representative has supported the order of TPO and submitted that for retaining Rolta India in the set of comparables on the ground that the learned CIT A in A.Y. 2007-08 and 2008-09 had observed that Rolta India was functionally comparable but had excluded it on the basis of huge difference in turnover and turnover filter could not be applied. The stand of the assessee has been that all the three companies chosen by the TPO as comparables for benchmarking did not satisfy the comparability criteria viz. functions performed, risks assumed, size of the company in terms of sales revenue and assets deployed in consonance with Rule 10B (2) (b) of the Income Tax Rules 1962.
5.4 The issue stands covered by our decision in the assessee's Appeal No. 1376 for A.Y. 2006-07 and on the backdrop of same set of facts and reasons stated therein we direct that the said three companies chosen by the TPO be omitted from the set of comparables for the said two years under our consideration. We hold accordingly.
6. With regard to the assessee`s appeal No 568/PN/2013 for A.Y. 2008-09 wherein vide modified ground prays for direction to exclude Caliber Point Business Solutions Limited from the set of independent comparables as the said company is having related party transactions of 30% of its Gross operating revenue for the impugned A.Y. 2008-09 as referred in pages 39 and 67 of the Paper Book filed by the assessee. At the time of furnishing the updated PLI the assessee inadvertently did not apply the said filter of RPT in the case of Caliber Point Business Solutions Ltd. and the said company was taken as comparable by the TPO. The said ground was not taken before the CIT Appeals due to inadvertence. However it is submitted that relevant facts are on record as evident from Para 7(6) page 4 of TPO`s order and in terms of TP regulations as well as OECD Guidelines such RPT cannot be considered as uncontrolled transaction and inclusion of comparable having RPT of more than 25% of gross revenue would be an error. In this regard, the assessee has submitted that he may be allowed to point out the error. In this regard, the assessee has placed reliance on the decision of Special Bench of Chandigarh Tribunal in the case of Dy. CIT v. Quark Systems (P.) Ltd. [2010] 38 SOT 307 wherein, the Tribunal held as under:
"Appeal (Tribunal) - Additional ground - Admissibility - Ground raised by the assessee that one of the independent comparable which has been included by the assessee as also by the TPO while computing ALP has been wrongly included in the comparable admitted by the Tribunal- Taxpayer is not stopped from pointing out a mistake in the assessment through such mistake is the result of evidence adduced by the taxpayer".
6.1 In this background, the assessee has submitted that Caliber Point Business Solutions Ltd be allowed to be excluded from the set external comparables as it is having RPT of 30% of gross revenue for the A.Y. 2008-09. In this regard, the reliance placed on the decision of Mumbai Bench in the case of Thyssen Krupp Industries Ltd v. Addl. CIT [2013] 33 taxmann.com 107 wherein, the Tribunal held as under:
"The related party transaction in this case are admittedly a litter more than 20% but less than 25%. From the order passed by the TPO, it can be seen that he adopted filter of related party transaction at 25 percent. In the case of ACPIS Advisors ( P.) Ltd v. Dy. CIT [2011] 10 Taxmann.com 24 the Delhi Bench of Tribunal has held that a case can be taken as uncontrolled if its related parties transactions do not exceeds 25 percent of the total revenue. In reaching this conclusion, the Tribunal took assistance from various provisions of the Act. This, not expressly, set out in the statute, cannot at the same time be branded as ad hoc. The Delhi bench of Tribunal has taken assistance from certain other provisions of the Act for the adoption of such limit. Following the precedent, the TPO is approved in preference to 10 percent as applied by the assessee on ad hoc basis. Going by this filter, it is found that since the related party transactions in case of TRF Ltd are less than 25 percent, the TPO was justified in admitting this case in the list of comparable cases."
6.2 And in the case of Stream International Services (P.) Ltd v. Asstt. DIT (International Taxation) [2013] 141 ITD 492/31 taxmann.com 227 Mumbai, the ITAT, Mumbai has held as under:
"Since the TPO applied the filter of having companies less than 25 per cent related party transactions, it is not open to argue that the transactions of reimbursement of the expenses duly reported by 'D' as an international transaction within the meaning of section 92B should be ignored simply because they represent reimbursement of expenses. If the contention of the revenue that the reimbursement of expense not involving profit element should not be construed as transaction, is taken to a logical conclusion, it would mean that all such dealing will cease to be transaction for the purpose of chapter X. Once these dealings are not considered as 'transaction', these will also cease to be international transactions, going out of the purview of section 92 itself. Such view point is contrary to the clear intention and the language of the relevant provision. A pure reimbursement of expenses by one AE to another AE is very much a 'transaction' as per section 92F(v) And, consequently, is equally in international transaction as per section 92B requiring consideration as per section 9. The revenue could not demonstrate the fact that such reimbursement of expenses was without any mark-up. 'D' is liable to be excluded from the final list of comparables as it involves related party transactions at a much higher level as against the filter adopted by the TPO himself, being companies with less than 25 per cent related party transactions".
In the light of the facts and the decisions of the co ordinate benches cited before us we find that one of the comparables Caliber Point Business Solutions has related party transactions of 30% of Revenue and going by the threshold filter of 25% of the related party transactions the said comparable cannot be said to be uncontrolled comparable and ought to be excluded from the list of comparables. We direct the TPO/AO to exclude the said comparable from the list of comparables taken for the purpose of benchmarking for the said A.Y. 2008-09.
7. In the result, appeals filed by the assessee are allowed as indicated above and the appeals filed by the Revenue are dismissed.
SUNIL 

*In favour of assessee/Matter remanded.
IT : Where assessee had already discharged his tax liability in earlier year in respect of surrendered/recovered income, assessee could not be taxed once again for same income in relevant assessment year
■■■
[2015] 53 taxmann.com 395 (Punjab & Haryana) 
HIGH COURT OF PUNJAB & HARYANA
Deputy Commissioner of Income-tax,Investigation Circle, Faridabad
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Om Parkash Aggarwal (HUF)*
RAJIVE BHALLA AND AMIT RAWAL, JJ. 
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SEPTEMBER  30, 2014 
Section 69A, read with section 263, of the Income-tax Act, 1961 - Unexplained moneys (Surrendered income) - Assessment year 1989-90 - Whether where assessee had already discharged his tax liability in earlier year in respect of surrendered/recovered income and proceedings initiated under section 263 had admittedly been dropped, assessee could not be taxed once again for same income in relevant assessment year - Held, yes [Para 11] [In favour of assessee] 
FACTS
 
	■ 
	 
	Subsequent to search in the business and residential premises of the assessee, an HUF cash and jewellery was recovered. The assessee surrendered Rs. 1.25 lakhs as cash and Rs. 75 thousand being the value of silver articles seized from the premises.

	■ 
	 
	The Assessing Officer passed an order making additions on account of declared cash, value of silver seized from the premises and unexplained investment in property during the assessment year 1988-89.

	■ 
	 
	The assessee accepted the assessment and deposited the tax demanded by the department. The Assessing Officer, however, included the surrendered income etc. in the assessment year 1989-90.

	■ 
	 
	On appeal, the Commissioner (Appeals) dismissed the appeal but granted relief by reducing the addition of Rs. 75 thousand to Rs. 42 thousand.

	■ 
	 
	Both, the assessee and the revenue filed separate appeals. The Tribunal set aside the order passed by the Commissioner (Appeals) as well as the assessment order primarily on the ground that as additions, had already been made in the year 1988-89, the assessee had already discharged his tax liability in assessment year 1988-89 and proceedings initiated under section 263 had admittedly been dropped, the assessee could not be taxed once again for the same surrendered/recovered income in the subsequent assessment year 1989-90.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Admittedly, though in violation of section 69A, the assessee was assessed for the declared income as well as the seized silver in assessment year 1988-89. It is not disputed that tax on the declared income and seized silver etc. was paid in compliance with assessment order passed in assessment year 1988-89. Thus, even if, section 69A that the assessee was to be assessed, in view of the search dated 28-4-1988, in assessment year 1989-90, the tax effect namely any benefit to the revenue would be nil. The revenue having already received tax payable by the assessee, restoration of the order passed by the Assessing Officer would not result in any revenue gain or loss to the revenue and, therefore, while holding that the assessee should have been assessed in assessment year 1989-90, are in complete agreement with the opinion recorded by the Tribunal. [Para 10]

	■ 
	 
	It would also be appropriate to point out that the Commissioner had initiated proceedings under section 263, a provision that enables the Commissioner to revisit an order or proceedings that have led to a loss of revenue or are in any manner prejudicial to the interest of the revenue. The proceedings as admitted by counsel for the revenue and recorded by the Tribunal were dropped thereby in essence lending credence to the findings recorded by the Tribunal that even if the assessment order passed in the assessment year 1989-90 is not restored, it would not cause any loss to the revenue. [Para 11]

	■ 
	 
	Appeal is dismissed. [Para 12]


Tejinder K. Joshi, Adv.  for the Appellant. Sanjay Bansal, Sr. Adv. and Ms. Rajni Pal, Adv.  for the Respondent.
JUDGEMENT
 
Rajive Bhalla, J. - The revenue is before us challenging order dated 30.11.1998, passed by the Income Tax Appellate Tribunal, Delhi Bench 'B', New Delhi, (hereinafter referred to as the 'ITAT') dismissing an appeal filed by the revenue while accepting an appeal filed by the assessee.
2. Before we refer to the arguments and record our opinion, it would be appropriate to briefly refer to the facts.
3. The respondent-assessee is an HUF which filed its return for assessment year 1989-90, declaring an income of Rs.23,280/-alongwith agricultural income. The Income Tax Department searched the business and residential premises of the assessee on 28.04.1988 and recovered cash and jewellery. The assessee surrendered Rs.1,25,000/- as cash and Rs.75,000/- being the value of silver articles seized from the premises. The assessing officer passed an order making additions on account of declared cash, value of silver seized from the premises and unexplained investment in property during the assessment year 1988-89. The assessee accepted the assessment and deposited the tax demanded by the department. The assessing officer, however, included the surrendered income etc. in the assessment year 1989-90.
4. Aggrieved by the assessment order, the assessee filed an appeal. The Commissioner of Income Tax (Appeals), Faridabad, (hereinafter referred to as the 'CIT (Appeals)') dismissed the appeal but granted relief by reducing the addition of Rs.75,000/- to Rs.42,000/-.
5. Both, the assessee and the revenue filed separate appeals. After due consideration of the arguments, the record and the impugned orders, the ITAT set aside the order passed by the CIT (Appeals) as well as the assessment order primarily on the ground that as additions, had already been made in the year 1988-89, the assessee had already discharged his tax liability in assessment year 1988-89 and proceedings initiated under Section 263 of the Income Tax Act, 1961 (hereinafter referred to as the 'Act') had admittedly been dropped, the assessee could not be taxed once again for the same surrendered/recovered income in the subsequent assessment year 1989-90.
6. Counsel for the revenue submits that as the search took place on 28.04.1988, the assessee was to be assessed for these additions in the year 1989-90, in view of Section 69-A of the Act. The mere fact that the assessee may have been wrongly assessed in assessment year 1988-89, does not absolve the assessee of his liability to be assessed in assessment year 1989-90. If the assessee was wrongly assessed in the year 1988-89, it could have filed an appeal and assessment if erroneous, would have been set aside. The substantial question of law, therefore, must necessarily be answered in favour of the revenue by setting aside the order passed by the ITAT.
7. Counsel for the respondent while not denying the factual matrix of the revenue's plea, submits that as the assessee had already been assessed and paid the requisite tax, even if the assessment order passed in the present case is restored, the tax effect would be nil. The appeal in the present case is but an academic exercise and as the ITAT has taken a rational view of the matter even if the substantial question of law is answered in favour of the revenue, the order passed by the ITAT may be affirmed.
8. We have heard counsel for the parties, perused the impugned orders as well as the substantial question of law, which reads as follows: —
"Whether on the facts and in the circumstances of the case, the Hon'ble ITAT was justified in law in deleting legally and correctly made additions in A.Y. 1989-90 just because some addition was not so correctly made in some other assessment year?"
9. An answer to the substantial question of law framed does not pose any degree of difficulty as Section 69-A of the Act necessarily requires an assessee, who is found to be owner of any money, bullion, jewellery, or valuable article, to be assessed in the relevant assessment year and not in the financial year in which the assessee was found to be owner or in possession of such money, bullion and jewellery etc. The assessing officer was, therefore, required to assess the assessee in assessment year 1989-90. The question of law is, therefore, answered in favour of the revenue in so far as it concerns the year in which the assessee was required to be assessed but this answer, in our considered opinion, would not suffice to set aside the order passed by the ITAT.
10. Admittedly, though in violation of Section 69-A of the Act, the assessee was assessed for the declared income as well as the seized silver in assessment year 1988-89. It is not disputed that tax on the declared income and seized silver etc. was paid in compliance with assessment order passed in assessment year 1988-89. Thus, even if we were to hold by relying upon Section 69-A of the Act that the assessee was to be assessed, in view of the search dated 28.04.1988, in assessment year 1989-90, the tax effect namely any benefit to the revenue would be nil. The revenue having already received tax payable by the assessee, restoration of the order passed by the assessing officer would not result in any revenue gain or loss to the revenue and, therefore, while holding that the assessee should have been assessed in assessment year 1989-90, are in complete agreement with the opinion recorded by the ITAT, which reads as follows: —
"7. In the circumstances, ordinarily the addition is called for in the A.Y. 1989-90, the one under appeal. However, it is a fact that the addition in this regard has already been made in A.Y. 1988-89. From the facts as stated above it is clear that in addition to the surrender made by the assessee both in respect of the cash as well as jewellery, the assessing officer further added a sum of Rs.75,000/- bringing the total to Rs.2,75,000/-. Though the basis were not given the fact remains that the addition called for from his point of view was the one as made. It is also a fact that proceedings initiated under section 236 of the also dropped. It is not known whether they were dropped because the assessment for assessment year 1989-90 had been made or for the reasons given in the letter as addressed to be the assessee or otherwise. The fact remains that the matter attained finality at the end of the learned Commissioner of Income-tax (Administration). In the circumstances, it is difficult to hold that the addition for the same items could be made in two assessment years. This is more so when the facts pertaining to the search as well as the explanation rendered by the assessee were before the assessing officer while framing assessment for assessment year 1988-89. No new facts had come to the notice of the subsequent assessing officer to warrant the addition made for assessment year 1989-90. In view of this it is not necessary to offer comments on the merits of the addition.
8. Coming to the appeal filed by the revenue the order of the Ld. CIT(A) has been challenged on the following grounds: —
On the facts and in the circumstances of the case, the Ld. CIT(A) has erred in law and facts
	(i) 
	 
	In restricting addition of Rs.65,000/- to R.40,553/- on account of unexplained investment in silver stock.

	(ii) 
	 
	Restricting addition of Rs.96,226/- to Rs.35,200/- on account of gold jewellery belonging to Smt. Shakuntala Devi."


11. It would also be appropriate to point out that the Commissioner of Income Tax had initiated proceedings under Section 263 of the Act, a provision that enables the Commissioner to revisit an order or proceedings that have led to a loss of revenue or are in any manner prejudicial to the interest of the revenue. The proceedings as admitted by counsel for the revenue and recorded by the Income Tax Appellate Tribunal were dropped thereby in essence lending credence to the findings recorded by the Tribunal that even if the assessment order passed in the assessment year 1989-90 is not restored, it would not cause any loss to the revenue.
12. Consequently, while answering the question of law in favour of the revenue, we are not inclined to set aside the order passed by the ITAT and, therefore, dismiss the appeal.
PAMPA 

*In favour of assessee.
†Arising out of order of Tribunal, dated 30-11-1998. 
IT : Reimbursement of medical expenses by assessee-employer was not subject to fringe benefits tax
IT : In respect of sales promotion expenses, since no benefits were derived by employees of assessee, fringe benefits tax was not attracted
IT : Where trainees were not employees of assessee-company, scholarships paid to trainees would not attract fringe benefits tax
■■■
[2015] 58 taxmann.com 220 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'B'
Deputy Commissioner of Income-tax
v.
Wipro Ltd.*
N.V. VASUDEVAN, JUDICIAL MEMBER 
AND JASON P. BOAZ, ACCOUNTANT MEMBER 
IT APPEAL NOS. 1224 TO 1226 (BANG.) OF 2013
[ASSESSMENT YEARS 2007-08 TO 2009-10] 
SEPTEMBER  30, 2014 
I. Section 115WB, read with section 17, of the Income-tax Act, 1961 - Fringe benefits - General (Reimbursement of medical expenses) - Assessment years 2007-08 to 2009-10 - Whether reimbursement of medical expenses of employees by assessee-employer cannot be subjected to fringe benefits tax - Held, yes [Para 8] [In favour of assessee] 
II. Section 115WB, read with section 115WC, of the Income-tax Act, 1961 - Fringe benefits - General (Sales promotion expenses) - Assessment years 2007-08 to 2009-10 - Whether where in respect of sales promotion expenses, no benefits were derived by employees of assessee, and only customers were beneficiaries, fringe benefits tax was not attracted - Held, yes [Para 14] [In favour of assessee] 
III. Section 115WB, read with section 115WC, of the Income-tax Act, 1961 - Fringe benefits (Scholarships) - Assessment years 2007-08 to 2009-10 - Whether where trainees were not employees of assessee-company, scholarships paid to trainees would not attract fringe benefits tax - Held, yes [Paras 19 and 20] [In favour of assessee] 
CASE REVIEW-I,II,III
 
Wipro Ltd. v. Dy. CIT [IT Appeal No. 24 (Bang.) of 2010] (paras 8,14 and 20) followed.
Farahat Hussain Qureshi  for the Appellant. B.K. Manjunath, C.A. for the Respondent.
ORDER
 
N.V. Vasudevan, Judicial Member - These are appeals by the Revenue against three different orders, all dated May 30, 2013 of the Commissioner of Income-tax (Appeals)-III, Bangalore relating to the assessment years 2007-08 to 2009-10. The grounds of appeal raised by the Revenue in all these appeals are also identical.
2. Grounds 2 and 3 raised by the Revenue read as follows :
"2. On the facts and in the circumstances of the case the Commissioner of Income-tax (Appeals) has erred in holding that the assessee is not liable for fringe benefits tax in respect of reimbursement of medical expenses to the employees up to Rs. 15,000 without appreciating the fact that such amount is not subject to tax in the hands of the employee inasmuch as the medical expenses in excess of Rs. 15,000 is only considered as perquisites as per proviso (v) to sub-section (2) of section 17 of the Income-tax Act.
3. On the facts and in the circumstances of the case the Commissioner of Income-tax (Appeals) has erred in law in deleting the addition made by the Assessing Officer by merely placing reliance on the decision of the hon'ble Income-tax Appellate Tribunal in the assessee's own case for the assessment year 2006-07 without appreciating the fact that the order of the Income-tax Appellate Tribunal was not accepted by the Department and filed further appeal before the hon'ble High Court of Karnataka, which is pending for adjudication."
3. The assessee is a company engaged in the manufacture of computer software and providing related services. The return of fringe benefits for the assessment years 2007-08 to 2009-10 was filed by the assessee. The Assessing Officer passed an order of assessment determining the chargeable value of fringe benefits under section 115WE(3) of the Income-tax Act, 1961 ("the Act"). The assessee filed details including the divisions and expenses attributable to the permanent establishment of the assessee outside India, which have been excluded for computing the fringe benefits tax liability. After considering the same, the Assessing Officer observed that the assessee has made reimbursement of medical expenses to its employees and it has claimed that up to Rs. 15,000 is exempt in the hands of the employee and they are not liable to fringe benefits tax (FBT). It was submitted to the Assessing Officer that these expenses are incurred by the company, pursuant to the contract of employment and it is a part of compensation to its employees and falls within the purview of "consideration for employment" used in section 115WB(1) but is not taxable, as it is a perquisite taxable in the hands of the employee and fringe benefits tax is not attracted merely on the ground that the medical benefit is not taxed in the hands of the employee up to Rs. 15,000. The contention of the assessee was not accepted by the Assessing Officer and he held that the exempt portion of the medical reimbursement, i.e., up to Rs. 15,000 is liable to fringe benefits tax as it is a fringe benefits under sub-clause (e) of section 115WB(2) of the Act. He accordingly, brought to tax the following amounts :
	Assessment year 
	Amount (Rs.) 

	2007-08
	7,74,27,268 (20 %of 38,71,36,341)

	2008-09
	2,25,38,931 (20 % of 11,26,94,658)

	2009-10
	16,43,25,077 (20 % of 82,16,25,385)


4. On appeal by the assessee, the Commissioner of Income-tax (Appeals), following the decision of the Tribunal in the assessee's own case for the assessment year 2006-07 in I.T.A. No. 24(BNG.)/2010, order dated December 21, 2012 held that the additions made by the Assessing Officer to the value of taxable perquisite had to be deleted.
5. Aggrieved by the order of the learned Commissioner of Income-tax (Appeals), the Revenue has raised ground Nos. 2 and 3 before the Tribunal.
6. We have heard the submissions of the learned Departmental representative, who submitted that the aforesaid order of the Tribunal has not been accepted by the Department and therefore to keep the matter alive, the aforesaid grounds have been raised by the Revenue.
7. We have considered the submissions of the learned Departmental representative. We find that this Tribunal in the assessee's own case for the assessment year 2006-07 in I.T.A. No. 24(BNG)/2010 had dealt with this issue as follows :
"8. Having heard both parties and having considered the rival contentions, we find that the 'B' Bench of this Tribunal in the case of Bosch Ltd., cited supra, has considered the issue at length and has held that the payments made by the employees to the approved hospitals and the subsequent reimbursement of such payments to the employees by the employer do not attract fringe benefits tax. It was held that when an item which is to be treated as perquisite in the hands of the employees, is exempt in the hands of the individual employee the same cannot be subjected to fringe benefits tax. As one of us, i.e., the Accountant Member is a signatory to the said order, respectfully following the decision of the co-ordinate Bench, these grounds of appeals are allowed."
8. In view of the aforesaid decision of the Tribunal on the same issue, we are of the view that there is no merit in grounds Nos. 2 and 3 raised by the Revenue. The fact that the Revenue has preferred an appeal against the order of the Tribunal will not be a bar at this stage to follow the decision of the Tribunal.
9. Ground No. 4 raised by the Revenue reads as follows :
"4. On the facts and in the circumstances of the case the learned Commissioner of Income-tax (Appeals) has erred in holding that the provisions of fringe benefits tax are not applicable in respect of sales promotion expenses including publicity expenses incurred by the assessee during the course of business activities without appreciating the fact that by virtue of deeming provisions of section 115WB(2), there is no distinction between expenses incurred towards employees and towards non-employees."
10. The assessee-company is engaged in the business of fast-moving consumer products, with a scheme in which some products are bundled as free along with other product sold by the company to its customers. According to the assessee, the arrangement is in the nature of a collateral contract and as such the expenditure incurred is in the nature of a purchase cost and not cost of sales promotion. However, the Assessing Officer by invoking the provisions of section 115WB(2)(D) and 115WC(1)(c) of the Act rejected the assessee's contention and held that the expenditure incurred on bundled products is liable to fringe benefits tax. He accordingly added the following amounts being 20 per cent. of the total outlay as fringe benefits tax.
	Assessment year 
	Amount (Rs.) 

	2007-08
	2,17,10,148 (20% of 10,85,50,740)

	2008-09
	2,84,22,415 (20% of 14,21,12,079)

	2009-10
	4,18,85,731 (20% of 20,94,28,654)


11. On appeal by the assessee, the Commissioner of Income-tax (Appeals) following the decision of the Income-tax Appellate Tribunal in the assessee's own case for the assessment year 2006-07 in I.T.A. No. 24(BNG)/2010, deleted the addition made by the assessee.
12. The learned Departmental representative reiterated the stand of the Revenue as contained in the ground of appeal.
13. This Tribunal in the assessee's own case in I.T.A. No. 24(BNG)/2010 dealt with an identical issue and held as follows :
"11. Learned counsel for the assessee while reiterating the submissions made before the authorities below, submitted that there is no benefit derived by the employees of the assessee-company from bundling of one product with another and therefore, fringe benefits tax is not attracted. In support of his contention, he placed reliance upon the decision of the Income-tax Appellate Tribunal in the case of Toyota Kirloskar Motor Pvt. Ltd., in I.T.A. Nos. 20(B)/2011 and 88(B)/2011 for the assessment year 2008-09 dated May 11, 2011.
12. On the other hand, the learned Departmental representative supported the orders of the authorities below.
13. Having heard both parties and having considered the rival contentions, we find that the Tribunal in the case of Toyota Kirloskar Motor Pvt. Ltd., has held that any expenditure which is not incurred directly or indirectly for the benefit of employees is not liable for fringe benefits tax. In the case before us also, the employees of the assessee-company are not the beneficiaries. The customers are the beneficiaries. Therefore, respectfully following the decision of the coordinate Bench of the Tribunal to which one of us i.e., the Judicial Member is a signatory, these grounds of appeals are allowed."
14. In view of the aforesaid decision of the Tribunal on the same issue, we are of the view that there is no merit in the ground raised by the Revenue and dismiss the same.
15. Ground No. 5 raised by the Revenue reads as follows :
"5. On the facts and in the circumstances of the case the learned Commissioner of Income-tax (Appeals) has erred in holding that the provision of fringe benefits tax are not applicable in respect of expenses incurred towards payment of fees, venue hiring charges on trainees enrolled as students in BITS and scholarship given to the trainees incurred by the assessee during the course of business activities without appreciating the fact that by virtue of deeming provisions of section 115WB(2), there is no distinction between expenses incurred towards employees and towards non-employees."
16. The facts of this issue are that the assessee-company sponsors science graduates to pursue post graduate courses (with a stipend) which is exempt under section 10(16) as it is granted to meet the cost of education. However, the assessee also incurred an expenditure of Rs. 4,10,81,201 towards course fee, charges towards conducting exams, etc., on the course at BITS. The assessee's contention was that the said amount is not in the nature of scholarship falling within the ambit of fringe benefits tax. However, the Assessing Officer, invoking the provisions of section 115WB(2)(P) held that the expenditure of Rs. 4,10,81,201 incurred is in the nature of scholarships chargeable to fringe benefits tax at 50 per cent. as prescribed in clause (d) of section 115WC(1). He accordingly added the following amounts as taxable fringe benefits :
	Assessment year 
	Amount (Rs.) 

	2007-08
	2,05,40,600 (50 % of 4,10,81,201)

	2008-09
	6,08,72,200 (50 % of 12,17,44,401)

	2009-10
	8,15,76,830 (50% of 16,31,53,660)


17. On appeal by the assessee, the Commissioner of Income-tax (Appeals) following the decision of the Income-tax Appellate Tribunal in the assessee's own case for the assessment year 2006-07 in I.T.A. No. 24(BNG)/2010, deleted the addition made by the assessee.
18. The learned Departmental representative reiterated the stand of the Revenue as contained in the ground of appeal.
19. We have heard the submissions of the learned Departmental representative and we find that similar issue had been dealt with by this Tribunal in the assessee's own case for the assessment year 2006-07 in I.T.A. No. 24(BNG)/2010, wherein it was held as follows :
"14. As regards grounds Nos. 7 and 8 relating to treating the payments towards fees, venue hiring charges etc., for trainees enrolled as students in Birla Institute of Technology and Science (BITS) and treating the scholarships given to the trainees as fringe benefits and bringing the same to tax, learned counsel for the assessee submitted that this issue is also covered in favour of the assessee by the decision of the Tribunal in the case of Toyota Kirloskar Motor Pvt. Ltd. (cited supra).
15. The learned Departmental representative however, supported the orders of the authorities below.
16. Having heard both parties and having considered the rival contentions, we find that the assessee, in association with BITS, has incurred certain expenditure on training programme of fresh graduates to prepare them to work with the application programmes and for this purpose has incurred an expenditure of Rs. 4,41,96,480 towards payment of stipend to the trainees which is in the nature of salary, course fees, venue hiring charges etc. It is the contention of the assessee that the amount paid towards training is taxable in the hands of the trainees as perquisites under section 17(2) which is exempt under section 10(16) as the same is paid to meet the cost of education of student and hence, it is not to be included as fringe benefits under section 115WB(2). We find that the Tribunal in the case of Toyota Kirloskar Motor Pvt. Ltd., after considering the decision of the Tribunal in the case of Vijaya Bank v. Jt. CIT LTU in I.T.A. No. 1066(B)/2010 dated October 26, 2011 has held that fringe benefits tax is not leviable in the absence of collective enjoyment of benefits by its employees. In the case before us, the trainees are not the employees of the assessee-company and therefore, there is no benefit to the employees. Therefore, respectfully following the decision of the coordinate Bench, these grounds are allowed."
20. Respectfully following the aforesaid decision of the Tribunal, we uphold the order of the Commissioner of Income-tax (Appeals) and dismiss ground No. 5 raised by the assessee.
21. In the result, all the appeals by the Revenue are dismissed.
RAHUL 

*In favour of assessee.
IT : In terms of provisions of section 144C(8), DRP does not have power to set aside any proposed variation in draft assessment order and issue direction for further enquiry
■■■
[2014] 50 taxmann.com 392 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'F'
PGS Geophysical as [Successor of PGS Exploration (Norway) AS]
v.
Additional Director of Income-tax, Range-2 (International Taxation), New Delhi*
SMT. DIVA SINGH, JUDICIAL MEMBER 
AND J.S. REDDY, ACCOUNTANT MEMBER 
IT APPEAL NOS. 1570 & 1571 (DELHI) OF 2014 
S. A. NOS. 201 & 202 (DELHI) OF 2014
[ASSESSMENT YEARS 2008-09 & 2010-11] 
SEPTEMBER  26, 2014 
Section 144C of the Income-tax Act, 1961 - Transfer pricing - Reference to DRP - Assessment years 2008-09 and 2010-11 - Whether in terms of section 144C(8) DRP has to confirm, reduce or enhance variation proposed by Assessing Officer in draft assessment order however, DRP does not have power to set aside any proposed variation and issue direction for further enquiry - Held, yes [Para 5.1] [Matter remanded] 
FACTS
 
	■ 
	 
	The assessee was a company incorporated in Norway. During the year under consideration, the assessee earned income from providing services in relation to 3D seismic data acquisition and processing in terms of contract with 'B' and 'R' i.e., companies incorporated in India.

	■ 
	 
	In return of income, the assessee declared taxable income on basis of applying deemed profit rate of 10 per cent under section 44BB on revenue earned from contracts entered into with two companies.

	■ 
	 
	The Assessing Officer in the original draft assessment order denied the applicability of section 44BB to the assessee on the ground that the services rendered by the assessee were in the nature of FTS and accordingly same were to be brought to tax under section 9(1)(vii) read with section 115A.

	■ 
	 
	The assessee raised objections before the DRP against the proposed addition. In support of said objections, the assessee also filed certain additional evidence.

	■ 
	 
	The DRP instead of deciding the objections raised by assessee, remanded the matter back to the Assessing Officer for disposal afresh.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The provisions of section 144C provide the entire mechanism for making a reference to the DRP; the power of the DRP and also the procedures which have to be followed to issue the direction to the Assessing Officer are fully set out therein. On a perusal of the statutory provisions it can be seen that (a) where the objections have been filed by the assessee the DRP has to issue directions to the Assessing Officer for his guidance so as to enable him to complete the assessment; (b) such directions can be given after considering the various factors which have been elaborated in sub-section (6); (c) the DRP has also been conferred with the power to make an enquiry and to issue any directions as per sub-section (7); (d) sub-section (8) places a limitation on the powers of the DRP to either confirm, reduce or enhance the variation proposed by the Assessing Officer in the draft assessment order.

	■ 
	 
	The Statute does not stop there, it further clarifies that the DRP does not have any power to set aside any proposed variation or issue direction for further enquiry and passing of the assessment order thereby meaning the DRP has to come to a clear cut direction to be given to the Assessing Officer; (e) sub-section (9) address the procedures where the DRP members differ; (f) Sub-section (10) makes the direction given by the DRP binding on the Assessing Officer; (g) sub-section (11) enunciates the rules of fair play and natural justice by ensuring that in the eventuality a direction under sub-section (5) which is pre-judicial to the interests of the assessee or the revenue has been given in such an eventuality an opportunity of being heard has to be granted to the assessee or the Assessing Officer by the DRP; (h) the sub-section 12 gives the limitation within which the direction under sub-section (5) is to be given effect to by the Assessing Officer; (i) sub-section (13) mandates the Assessing Officer to pass an order in conformity with the direction of the DRP without providing an opportunity to the assessee. [Para 5.1]

	■ 
	 
	Accordingly it is seen that the statute has provided sufficient powers to the DRP for considering all the material placed before it and equipped it with vast powers to conduct enquiry before issuing any direction to the Assessing Officer. The Statute contemplates that after empowering the DRP, with such wide powers the DRP shall given clear and speaking directions to the Assessing Officer for passing the assessment order and the Statute ensures that the said power is not delegated to the Assessing Officer. [Para 5.2]

	■ 
	 
	Considering the scheme of the Act, it is opined that the order of the DRP is in excess of jurisdiction and the challenge posed to the same by the assessee is well founded. The impugned orders as a result thereof are set aside. The Assessing Officer is directed to pass a speaking draft assessment order considering the fresh evidences admitted by the DRP and calling for whatever evidences the said authority deems fit. [Para 5.5]

	■ 
	 
	Accordingly the above grounds raised are allowed for statistical purposes. [Para 5.6]


CASES REFERRED TO
 
IBM India (P.) Ltd. v. Jt. CIT [2014] 149 ITD 191/46 taxman.com 129 (Bang. - Trib.) (para 4), Swiber Offshore Construction Pte. Ltd. v. Addl. DIT (International Taxation) [2014] 48 taxmann.com 131 (Mum.) (para 4) and Ford India (P.) Ltd. v. Dy. CIT [2013] 140 ITD 171/[2012] 28 taxmann.com 40 (Chennai) (para 4).
Ajay Vohra and Rohit Garg, Advocates  for the Appellant. Sanjeev Sharma and Vivek Kumar , Sr. Dr.  for the Respondent.
ORDER
 
Diya Singh, Judical Member - The present appeals have been filed by the assessee against the separate orders dated 30.01.2014 passed by the AO u/s 144C(13)/ 143(3) read with section 254 of the Income Tax Act, 1961 pertaining to 2008-09 and 2010-11 assessment years pursuant to the directions of the DRP-II, New Delhi dated 24.12.2013 and 26.12.2013 respectively. The Ld. AR right at the outset submitted that the sole grievance in the present appeals which the assessee would want to address is the action of the DRP in remanding the issue to the AO instead of deciding the objections of the assessee raised before it. The said decision it was stated is in violation of the mandate of Section 144C(8) of the Income Tax Act, 1961.
2. In the light of the above submissions our attention was invited to the following grounds which ventilate the above grievance. The grounds read as under:—
"1.2 That on the facts and circumstances of the case and in law, the" impugned assessment order is bad in law, being a non-speaking order passed in complete disregard of the factual details and submissions filed by the Appellant during the course of the set aside proceedings.
2. Directions issued by the Dispute Resolution Panel ("DRP") are ultra-vires the provisions of the Act and bad in law.
2.1 That on the facts and circumstances of the case and in law, the directions issued by the DRP are ultra-vires the provisions of section 144C(5) read with section 144C(8) of the Act.
2.2 That on the facts and circumstances of the case and in law, the impugned assessment order is bad in law, to the extent it has been passed in pursuance of directions issued by the DRP which are in violation of the provisions of the Act."
2.1 It was a common stand of the parties that the arguments advanced in ITA No-1570/Del/2014 would also address the grievance in ITA No-1571/Del/2014 as the submissions of the parties on facts and circumstances qua the issue raised would remain the same.
3. A perusal of the record shows that the assessee is a company incorporated in Norway. In 2008-09 assessment year it returned an income of Rs.26,87,46,256/- (In 2010-11 the income returned was Rs.17,82,75,002/-). During the year under consideration, the assessee has earned income from providing services in relation to 3D seismic data acquisition and processing in terms of contract with BG Exploration and Production India Ltd. (BGEPIL) and Reliance Industries Ltd. (RIL). The assessee had shown total income of Rs.26,87,46,256/- in respect of revenue earned from the above two contracts in its return of income after applying the deemed profit rate of 10% u/s 44BB of the Act. The AO in the original draft assessment order denied the applicability of section 44BB to the assessee on the ground that the services rendered by the assessee were in the nature of FTS. The AO accordingly brought the gross revenue of Rs.268,74,62,563/- to tax u/s 9(1)(vii) read with section 115A of the Act. Against this draft assessment order, the assessee is found to have filed Objections before the DRP however the DRP, confirmed the action of the AO. The AO, thereafter, passed the final assessment order. Against this order the assessee filed appeal before the ITAT. A perusal of the order of the DRP shows that the Co-ordinate Bench vide their order dated 20.04.2012 remitted the issue back to the file of the AO with the following directions:—
(i) Determine whether assessee has a PE or not; and 
(ii) Thereafter determine the taxable income of the assessee in accordance with the law by taking into consideration the order of ITAT also in the case of CGG Verotas Services SA.
3.1 The DRP order sums up the order of the Co-ordinate Bench further and after addressing the facts comes to the following conclusions:—
'Hon. ITAT further held that after examining the existence of PE, income has to be determined on the basis of following four categories:
	(i)
	 
	"Fees for Technical Services" rendered in connection with prospecting for or extraction or production of mineral oil having business PE or fixed place of profession [Sec. 44DA)

	(ii)
	 
	"Fees for Technical Services" rendered in connection with prospecting for or extraction or production of mineral oil without business E or fixed place of profession (Sec. 115A) 

	(iii) 
	 
	Other fee for technical services having business PE or fixed place of profession (Sec. 44DA)

	(iv)
	 
	Other fee for technical services without business PE or fixed place of profession (Sec. 115A)


4.2 In pursuance of the above order of the Hon'ble ITAT. the AO has passed the impugned draft appeal effect order u/s 144C read with section 254. In the said order, the AO has held that the assessee did not have a PE in India on the ground that no approval was received by the assessee from RBI for setting up Project Office (PO) in India till end of January, 2008 and also the assessee did not furnish any document suggesting that the activities of seismic survey etc as per contract were carried out from the said PO. The AO has accordingly proposed to bring the amount to tax u/s 115A only.
4.3 During the DRP proceeding. it was argued by the Ld. AR that the AO had had not given adequate opportunity to the assessee before passing the draft appellate order and that it had been brought to the notice of the AO that the assessee had set POs in India for execution of seismic contracts and that the said POs were in operation in India for the duration of the contracts, i.e. 140 days in case of contract with BGEPIL and 709 days (173 days in the subject year) for RIL and accordingly the assessee had a PE in India during the period under consideration. It is submitted that the establishment of Pos in India is regulated by the FEMA Regulations, 2000 and that the RBI vide Notification no.95/2003-RB had allowed a general permission to all foreign companies to set up PO in India provided the foreign company had secured contract from an Indian company to execute a project in India. Further, the RBI vide AP(DIR) Circular No. 37 dated 15.11.2003 prescribed the details which a foreign company is required to intimate to the RBI for setting up a PO in India. It is submitted that the assessee had in compliance with the above Notifications/circulars dully intimated RBI about setting up of PO in India and copies of the intimation were submitted to the AO vide submission dated 02.07.2012. It is submitted that the AO has grossly erred in assuming that an approval required for setting up PO in India, whereas only an intimation is required to be filed with the RBI in relation to setting up of PO. It is submitted that the above intimation is a conclusive proof of having set up PO in India.
4.3.1 Further, the assessee also filed additional evidence vide letter dated 29.10.2013 filed on 08.11.2013 before the DRP enclosing copy of 'Certificate for Establishment of Place of Business in India issued by ROC on 11.12.2007 and other documents in support of its claim. The above additional evidence was forwarded to the AO vide letter dated 11.11.2013 by the DRP with direction to examine the matter and submit remand report. However, the AO in his report dated 14.11.2013 has merely repeated his old stand with regard to taxability u/s 115A and has stated that the additional evidence is not admissible under Rule 46A of the Income Tax Rules, 1962. In response to the above remand report it is submitted by the Ld. AR vide letter dated 17.12.2013 that there was no additional evidence per se and that the ROC Certificate and other documents were filed only to further establish its earlier claim regarding existence of PO in India and carrying out of the seismic service etc from the said PO.
4.3.2 On careful consideration of the matter, we are of the opinion that Rule 46A referred to by the AO relates to proceedings before CIT(A) and not before the DRP which is governed by the Income Tax (Dispute Resolution Panel) Rules, 2009. As per Rule 9 of the said Rules, the Panel is specifically empowered to permit the assessee to produce any document to enable it to issue proper directions. In view of the above, the said additional evidence are permitted to be produced by the assessee in the interest of justice The AO is directed to take into account the submissions and additional evidence filed by the assessee and decide the issue as directed by the Hon'ble ITAT while passing the appeal effect order. In doing so, the AO will provide adequate opportunity of being heard to the assessee. The above grounds of objection are accordingly disposed of.' (Emphasis supplied)
4. Referring to para 4.3.2 of the DRP's order and relying upon IBM India (P.) Ltd. v. Jt. CIT [2014] 149 ITD 191/46 taxmann.com 129 (Bang. - Trib.) and Swiber Offshore Construction Pte. Ltd. v. Addl. DIT (International Taxation) [2014] 48 taxmann.com 131 of the order of the Chennai Bench in Ford India (P.) Ltd. v. Dy. CIT [2013] 140 ITD 171/[2012] 28 taxmann.com 40, it was the prayer of the Ld. AR that the issue may be remanded back to the AO with the direction to pass a fresh draft assessment order in accordance with law after providing an opportunity of being heard to the assessee.
4.1 The Ld. CIT DR though placed reliance upon the orders however in the face of the statutory mandate he had no objection to the prayer of the assessee. Ld. AR inviting further attention to ITA No.-1571/Del/2014 pertaining to 2010-11 assessment year, submitted that the DRP vide its order dated 26.12.2013 have given an identical finding herein also in para 4.3.1. In the said appeal also based on similar grounds identical prayer was made. The DRP finding under challenge is reproduced below:—
"4.3.1 Further, the assessee also filed additional evidence vide letter dated 29.10.2013 filed on 08.11.2013 before the DRP enclosing copy of 'Certificate for Establishment of Place of Business in India' issued by ROC on 11.12.2007 and other documents in support of its claim. It is also submitted by the Ld. ARs that the above documents are not strictly not additional evidence per se and that the ROC Certificate and other documents were filed only to further establish its earlier claim regarding existence of PO in India and carrying out of the seismic service etc from the said PO. In view of the above, the said additional evidence are permitted to be produced by the assessee in the interest of justice under rule 9 of the Income Tax (Dispute Resolution Panel) Rules, 2009. The assessee will file copy of the above additional evidence before the AO who is directed to examine the same after providing adequate opportunity of being heard to the assessee."
5. In the afore-mentioned peculiar facts and circumstances on considering the material available on record, the provisions of law and the judicial precedents cited, we are of the view that the prayer on behalf of the assessee has to be accepted. Before we address the specific reason for coming to the said conclusion we first deem it appropriate to extract the relevant provisions under consideration:—
"144C. (1)The Assessing Officer shall, notwithstanding anything to the contrary contained in this Act, in the first instance, forward a draft of the proposed order of assessment (hereafter in this section referred to as the draft order) to the eligible assessee if he proposes to make, on or after the 1st day of October, 2009, any variation in the income or loss returned which is prejudicial to the interest of such assessee.
(2) On receipt of the draft order, the eligible assessee shall, within thirty days of the receipt by him of the draft order—
	(a)
	 
	file his acceptance of the variations to the Assessing Officer; or

	(b)
	 
	file his objections, if any, to such variation with-

	(i)
	 
	the Dispute Resolution Panel; and

	(ii)
	 
	the Assessing Officer.


(3) The Assessing Officer shall complete the assessment on the basis of the draft order, if-
	(a)
	 
	the assessee intimates to the Assessing Officer the acceptance of the variation; or

	(b)
	 
	no objections are received within the period specified in sub-section (2).


(4) The Assessing Officer shall, notwithstanding anything contained in section 153 [or section 153B], pass the assessment order under sub-section (3) within one month from the end of the month in which-
	(a)
	 
	the acceptance is received; or

	(b)
	 
	the period of filing of objections under sub-section (2) expires.


(5) The Dispute Resolution Panel shall, in a case where any objection is received under sub-section (2), issue such directions, as it thinks fit, for the guidance of the Assessing Officer to enable him to complete the assessment.
(6) The Dispute Resolution Panel shall issue the directions referred to in sub-section (5), after considering the following, namely:-
	(a)
	 
	draft order;

	(b)
	 
	objections filed by the assessee;

	(c)
	 
	evidence furnished by the assessee;

	(d)
	 
	report, if any, of the Assessing Officer, Valuation Officer or Transfer Pricing Officer or any other authority;

	(e)
	 
	records relating to the draft order;

	(f)
	 
	evidence collected by, or caused to be collected by it; and

	(g)
	 
	result of any enquiry made by, or caused to be made by, it.


(7) The Dispute Resolution Panel may, before issuing any directions referred to in sub-section (5),-
	(a)
	 
	make such further enquiry, as it thinks fit; or

	(b)
	 
	cause any further enquiry to be made by any income tax authority and report the result of the same to it.


(8) The Dispute Resolution Panel may confirm, reduce or enhance the variations proposed in the draft order so, however, that it shall not set aside any proposed variation or issue any direction under sub-section (5) for further enquiry and passing of the assessment order.
Explanation. — For the removal of doubts, it is hereby declared that the power of the Dispute Resolution Panel to enhance the variation shall include and shall be deemed always to have included the power to consider any matter arising out of the assessment proceedings relating to the draft order, notwithstanding that such matter was raised or not by the eligible assessee.
(9) If the members of the Dispute Resolution Panel differ in opinion on any point, the point shall be decided according to the opinion of the majority of the members.
(10) Every direction issued by the Dispute Resolution Panel shall be binding on the Assessing Officer.
(11) No direction under sub-section (5) shall be issued unless an opportunity of being heard is given to the assessee and the Assessing Officer on such directions which are prejudicial to the interest of the assessee or the interest of the revenue, respectively.
(12) No direction under sub-section (5) shall be issued after nine months from the end of the month in which the draft order is forwarded to the eligible assessee.
(13) Upon receipt of the directions issued under sub-section (5), the Assessing Officer shall, in conformity with the directions, complete, notwithstanding anything to the contrary contained in section 153 [or section 153B], the assessment without providing any further opportunity of being heard to the assessee, within one month from the end of the month in which such direction is received.
(14) The Board may make rules for the purposes of the efficient functioning of the Dispute Resolution Panel and expeditious disposal of the objections filed under sub-section (2) by the eligible assessee.
	 
	(14A) & (15)**
	**
	**"


5.1 A perusal of the above shows that the provisions of section 144C provides the entire mechanism for making a reference to the DRP; the power of the DRP and also the procedures which have to be followed to issue the direction to the AO are fully set out therein. On a perusal of the statutory provisions it can be seen that (a) where the objections have been filed by the assessee the DRP has to issue directions to the AO for his guidance so as to enable him to complete the assessment; (b) such directions can be given after considering the various factors which have been elaborated in sub-section (6); (c) the DRP has also been conferred with the power to make an enquiry and to issue any directions as per sub-section (7); (d) sub-section (8) places a limitation on the powers of the DRP to either confirm, reduce or enhance the variation proposed by the AO in the draft assessment order. The statue does not stop there, it further clarifies that the DRP does not have any power to set aside any proposed variation or issue direction for further enquiry and passing of the assessment order thereby meaning the DRP has to come to a clear cut direction to be given to the AO; (e) sub-section (9) address the procedures where the DRP members differ we are not concerned in the present proceedings with the same; (f) sub-section (10) makes the direction given by the DRP binding on the AO; (g) sub-section (11) enunciates the rules of fair play and natural justice by ensuring that in the eventuality a direction under sub-section (5) which is pre-judicial to the interests of the assessee or the Revenue has been given in such an eventuality an opportunity of being heard has to be granted to the assessee or the AO by the DRP; (h) the sub-section 12 gives the limitation within which the direction under sub-section (5) is to be given effect to by the AO; (i) sub-section (13) mandates the AO to pass an order in conformity with the direction of the DRP without providing an opportunity to the assessee.
5.2 Accordingly it is seen that the statute has provided sufficient powers to the DRP for considering all the material placed before it and equipped it with vast powers to conduct enquiry before issuing any direction to the AO. The statute contemplates that after empowering the DRP, with such wide powers the DRP shall give clear and speaking directions to the AO for passing the assessment order and the statute ensures that the said power is not delegated to the AO.
5.3 The above conclusion is evident from a bare perusal of sub-sections (5) and (8) of section 144C extracted hereunder:-
"Sub-section (5) of Section 144C
(5) The Dispute Resolution Panel shall, in a case where any objection is received under sub-section (2), issue such directions, as it thinks fit, for the guidance of the Assessing Officer to enable him to complete the assessment.
Sub Section (8) of Section 144C
(8) The Dispute Resolution Panel may confirm, reduce or enhance the variations proposed in the draft order so, however, that it shall not set aside any proposed variation or issue any direction under sub-section (5) for further enquiry and passing of the assessment order.
Explanation. — For the removal of doubts, it is hereby declared that the power of the Dispute Resolution Panel to enhance the variation shall include and shall be deemed always to have included the power to consider any matter arising out of the assessment proceedings relating to the draft order, notwithstanding that such matter was raised or not by the eligible assessee."
5.4 The wide sweeping powers vested in the DRP in order to ensure that remand is not made is evident from sub-section (6), (7) and (11) of section 144C extracted hereunder:—
"Sub-section (6) of Section 144C
(6) The Dispute Resolution Panel shall issue the directions referred to in sub-section (5), after considering the following, namely:—
	(a)
	 
	draft order;

	(b)
	 
	objections filed by the assessee;

	(c)
	 
	evidence furnished by the assessee;

	(d)
	 
	report, if any, of the Assessing Officer, Valuation Officer or Transfer Pricing Officer or any other authority;

	(e)
	 
	records relating to the draft order;

	(f)
	 
	evidence collected by, or caused to be collected by it; and

	(g)
	 
	result of any enquiry made by, or caused to be made by, it.


Sub Section (7) of Section 144C
(7) The Dispute Resolution Panel may, before issuing any directions referred to in sub-section (5),-
	(a)
	 
	make such further enquiry, as it thinks fit; or

	(b)
	 
	cause any further enquiry to be made by any income tax authority and report the result of the same to it.


Sub Section (6) of Section 144C
(11) No direction under sub-section (5) shall be issued unless an opportunity of being heard is given to the assessee and the Assessing Officer on such directions which are prejudicial to the interest of the assessee or the interest of the revenue, respectively."
5.5 Considering the scheme of the Act we are of the view that the order of the DRP is in excess of jurisdiction and the challenge posed to the same by the assessee is well founded. The impugned orders as a result thereof are set aside. However, after hearing the submissions of the parties, we direct the AO to pass a speaking draft assessment order considering the fresh evidences admitted by the DRP and calling for whatever evidences the said authority deems fit. Needless to say that a reasonable opportunity of being heard shall be afforded to the assessee.
5.6 Accordingly the above grounds raised are allowed for statistical purposes.
6. In the result the appeals of the assessee are partly allowed for statistical purposes.
7. The stay petitions filed by the assessee accordingly become infructuous.
SUNIL 

*In favour of assessee/Matter remanded.
IT : Security deposit made by affiliates in normal course of business won't constitute loan/advance under section 2(22)(e)
■■■
[2014] 51 taxmann.com 569 (Allahabad) 
HIGH COURT OF ALLAHABAD
Commissioner of Income-tax, Agra
v.
Atul Engineering Udyog*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 223 OF 2011†
SEPTEMBER  26, 2014 
Section 2(22) of the Income-tax Act, 1961 - Deemed dividend (Loans and advances to shareholders/Commercial transaction) - Assessment year 2006-07 - Assessee-firm entered into an agreement with its sister concern to supply its generator sets against a floating security deposit by said concern - In turn, sister concern would supply electricity to assessee at concessional rate - Assessing Officer treated security deposit as deemed dividend in hands of assessee - Whether since deposit made by sister concern was a business transaction arising in normal course of business between two concerns and assessee-firm was not a shareholder in said company, said deposit could not be treated as deemed dividend - Held, yes [In favour of assessee] 
Words and Phrases : 'Loans' occurring in section 2(22) of the Income-tax Act, 1961
FACTS
 
	■ 
	 
	An agreement was executed between the assessee-firm and its sister concern whereby generators of assessee were supplied by the assessee to said concern for which a floating security deposit of Rs. 80 lakhs was given by the concern and in return, the sister concern would supply electricity to the assessee at concessional rate.

	■ 
	 
	The Assessing Officer held that even though the relationship between the assessee-firm and its sister concern was symbiotic and not unilateral since both the concerns were taking advantage by way of this business transaction, the amount given by the sister concern was not a floating deposit, but was deemed dividend in the hands of the assessee under section 2(22)(e) and accordingly made addition.

	■ 
	 
	The Commissioner (Appeals) deleted the said addition.

	■ 
	 
	Tribunal confirmed said order.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	From a reading of section 2(22)(e), it is apparent that it has the effect of bringing to tax as dividend where any payment of any sum is made by way of advance or loan to a shareholder in which a shareholder holds a substantial interest or any payment is made on behalf of a shareholder or any payment is made for the individual benefit of a shareholder. Any of the above three conditions would be taxed if the "advance" or "loan" is made to a shareholder and the company possesses a cumulative profit at the time it makes the payment and, therefore, such payment would be deemed to be a dividend only to the extent of such profits.[Para 9]

	■ 
	 
	The Tribunal, after considering the matter in detail found that the assessee-firm was having a business dealing with its sister concern, which showed various job works being carried out by the sister concern. The Tribunal also found that the sister concern was bound to make payment to Gas Authority of India Ltd. of the minimum contracted quantity to the extent of 80 per cent of the natural gas irrespective of its use. The Tribunal further found that a commercial transaction had taken place between the assessee and its sister concern whereby the assessee was getting in return concessional rate of electricity at the rate of Rs. 2 per unit and, for such business expediency, the sister concern had furnished a refundable interest free security deposit to the assessee. The Tribunal found, that on account of this commercial transaction the sister concern had paid Rs. 80 lacs to the assessee as interest free refundable security deposit, which was subsequently refunded by the assessee to the sister concern and, consequently, held that the said amount given by the sister concern was a security deposit and not a loan or an advance. The finding arrived at by the Tribunal is a finding of fact based on appreciation of evidence, which has not been doubted by the assessee.[Para 10]

	■ 
	 
	The only ground urged that since the partners of the assessee firm had worked as shareholders in the company and had a substantial interest, such deposit of loan was by way of diversion of the profits of the company and, therefore, such deposit has to be treated as a deemed dividend under section 2(22)(e). [Para 11]

	■ 
	 
	The word "loan" means anything lent, especially money on interest. On the other hand, "deposit" means something which is deposited or put down, namely, a sum of money paid to secure an article, service, etc. The legislature has made a conscious distinction between the expression "loan" and "deposit". The two are not identical in meaning.

	■ 
	 
	In the case of a deposit the delivery of money is usually at the instance of the giver and it is for the benefit of the person who deposits the money. The benefit normally being earning of interest from the party who accepts the deposit. The deposit could also be for safe keeping or as a security for the performance of an obligation undertaken by the depositor. On the other hand, in the case of a loan, it is the borrower at whose instance and for whose needs the money is advanced. The borrowing is primarily for the benefit of the borrower although the person, who lends the money, may also stand to gain by earning interest on the amount lent. Another distinction is the obligation to return the money so received. In the case of a deposit, the deposit becomes payable when a demand is made and, in the case of the "loan", the obligation to repay the amount arises immediately on receipt of the loan.[Para 14]

	■ 
	 
	In the light of the aforesaid, the deposit made by the sister concern was a business transaction arising in the normal course of business between the two concerns.[Para 15]


CASE REVIEW
 
CIT v. Sunil Chopra [2011] 201 Taxman 316/12 taxmann.com 496 (Delhi); CIT v. National Travel Services [2011] 202 Taxman 327/14 taxmann.com 14 (Delhi); P.K. Badiani v. CIT [1976] 105 ITR 642 (SC); Sadhana Textiles Mills (P.) Ltd. v. CIT [1991] 188 ITR 318 (Bom.); M.D. Jindal v. CIT [1987] 164 ITR 28/[1986] 28 Taxman 509 (Cal.); CIT v. P.K. Abubucker [2003] 259 ITR 507/[2004] 135 Taxman 77 (Mad.) and CIT v. C.P. Sarathy Mudaliar [1972] 83 ITR 170 (SC)distinguished.
Dy CIT v. Atul Engineering Udyog [2011] 10 taxmann.com 162 (Agra) (para 16) affirmed.
CASES REFERRED TO
 
CIT v. Sunil Chopra [2011] 201 Taxman 316/12 taxmann.com 496 (Delhi) (para 11), CIT v. National Travel Services [2011] 202 Taxman 327/14 taxmann.com 14 (Delhi) (para 11), P.K. Badiani v. CIT [1976] 105 ITR 642 (SC) (para 11), Sadhana Textiles Mills (P.) Ltd. v. CIT [1991] 188 ITR 318 (Bom.) (para 11), M.D. Jindal v. CIT [1987] 164 ITR 28/[1986] 28 taxmann 509 (Cal.) (para 11), CIT v. P.K. Abubucker [2003] 259 ITR 507/[2004] 135 Taxman 77 (Mad.) (para 11), CIT v. C.P. Sarathy Mudaliar [1972] 83 ITR 170 (SC) (para 11) and CIT v. Creative Dyeing & Printing (P.) Ltd. [2009] 318 ITR 476/184 Taxman 483 (Delhi) (para 12).
JUDGMENT
 
Tarun Agarwala, J. - The present appeal has been filed by the Department under Section 260-A of the Income Tax Act (hereinafter referred to as the "Act") against the order of the Tribunal for the Assessment Year 2006-07.
2. The facts leading to the filing of the appeal is, that the assessee is a partnership firm and also has a sister concern, which is a Private Limited Company known as M/s Atul Generators Pvt. Ltd.
3. The assessee was incurring heavy losses. On the other hand, the sister concern was unable to utilise the natural gas that was being supplied by M/s Gas Authority of India Limited (hereinafter referred to as "GAIL") under a contract wherein the sister concern was under an obligation to obtain 80% of the quantity of gas as a minimum guarantee. The assessee had generators worth Rs.93 lacs for the purpose of generating power, but had no gas. Accordingly, an agreement was executed between the assessee and its sister concern whereby generators were supplied by the assessee for which a floating security deposit of Rs.80 lacs was given by the sister concern. In this agreement, the sister concern was to use the generators and generate electricity on the basis of the gas supplied by the GAIL. In return, the sister concern would supply electricity to the assessee at concessional rate. The deposit was made by the sister concern to the assessee in the ordinary course of business. The assessee firm is not a shareholder in the Company though its partners are shareholders in the Company. The payment received by the assessee was utilised for payment to the creditors from whom the assessee had purchased the raw material for manufacture of its products and other statutory liabilities.
4. The assessing officer did not agree with the contention of the assessee that the amount received by the assessee from its sister concern was a security deposit for the loan of the generator. The assessing officer held, that even though the relationship between the assessee firm and its sister concern was symbiotic and not unilateral since both the concern were taking advantage by way of this business transaction, the amount given by the sister concern was not a floating deposit, but was a deemed dividend in the hands of the assessee under Section 2(22)(e) of the Act. The assessing Officer consequently added the said amount in the income of the assessee. The assessee, being aggrieved, filed an appeal, which was allowed and the addition was deleted. The Department thereafter filed a second appeal before the Tribunal, which was dismissed. The Department has now filed the present appeal, urging that a substantial question of law arises for consideration, namely-
	"(I)
	 
	Whether Hon'ble Tribunal was justified in law holding that the security deposit of Rs.80,00,000/- received through mutual agreement by the assessee with its sister concern cannot be assessed u/s 2(22)(e) of the Act, ignoring that the said agreement is nothing but a colourable device adopted to avoid the incidence of tax ?

	(II)
	 
	Whether Hon'ble Tribunal was justified in law in differentiating the security deposit from loan/advance ?"


5. The Tribunal held, that the amount given by the sister concern to the assessee was not a loan or an advance, but was a security deposit. Further, the amount given by the sister concern to the assessee was given in the course of business and was not given to a shareholder and, consequently, the provision of Section 2(22)(e) was not applicable.
6. In this backdrop we have heard Sri Dhananjai Awasthi, the learned counsel for the appellant and Sri Rahul Agarwal, the learned counsel for the assessee.
7. The short point involved is, whether the amount of Rs.80 lacs given by the sister concern to the assessee is a deemed dividend under Section 2(22)(2) of the Act. For facility, the said provision is extracted hereunder:
'2(22) "dividend" includes—
(e) any payment by a company, not being a company in which the public are substantially interested, of any sum (whether as representing a part of the assets of the company or otherwise) [made after the 31st day of May, 1987, by way of advance or loan to a shareholder, being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power, or to any concern in which such shareholder is a member or a partner and in which he has a substantial interest (hereafter in this clause referred to as the said concern)] or any payment by any such company on behalf, or for the individual benefit, of any such shareholder, to the extent to which the company in either case possesses accumulated profits;
(ii) any advance or loan made to a shareholder [or the said concern] by a company in the ordinary course of its business, where the lending of money is a substantial part of the business of the company;'
From a perusal of the aforesaid provision "dividend" includes any payment by a Company by way of advance or loan to a shareholder or to any concern in which such holder is a member or a partner and in which he has a substantial interest would be a deemed dividend, but such dividend would not include any advance or loan made to a shareholder by a Company in the ordinary course of its business.
8. The essential ingredient is a "loan" or an "advance" to a shareholder or to a concern in which such shareholder has a substantial interest. Under this provision a deemed fiction is created whereby the scope and ambit of dividend has been enlarged to cover "loan" and "advance" granted by closely held Companies to their shareholders.
9. From a reading of Section 2(22)(e) of the Act, it is apparent that it has the effect of bringing to tax as dividend where any payment of any sum is made by way of advance or loan to a shareholder in which a shareholder holds a substantial interest or any payment is made on behalf of a shareholder or any payment is made for the individual benefit of a shareholder. Any of the above three conditions would be taxed if the "advance" or "loan" is made to a shareholder and the Company possesses a cumulative profit at the time it makes the payment and, therefore, such payment would be deemed to be a dividend only to the extent of such profits.
10. The Tribunal, after considering the matter in detail found that the assessee firm was having a business dealing with its sister concern, which was apparent from the books of account of the assessee, which showed various job works being carried out by the sister concern. The Tribunal also found that the sister concern was bound to make payment to M/s Gas Authority of India Ltd. of the minimum contracted quantity to the extent of 80% of the natural gas irrespective of its use. The Tribunal further found that a commercial transaction had taken place between the assessee and its sister concern whereby the assessee was getting in return concessional rate of electricity @ Rs.2/- per unit and, for such business expediency, the sister concern had furnished a refundable interest free security deposit to the assessee. The Tribunal found, that on account of this commercial transaction the sister concern had paid Rs.80 lacs to the assessee as interest free refundable security deposit, which was subsequently refunded by the assessee to the sister concern and, consequently, held that the said amount given by the sister concern was a security deposit and not a loan or an advance. The finding arrived at by the Tribunal is a finding of fact based on appreciation of evidence, which has not been doubted by the appellant.
11. The only ground urged that since the partners of the assessee firm had worked as shareholders in the Company and had a substantial interest, such deposit of loan was by way of diversion of the profits of the Company and, therefore, such deposit has to be treated as a deemed dividend under Section 2(22)(e) of the Act, in view of the ratio laid down in CIT v. Sunil Chopra [2011] 201 Taxman 316/12 taxmann.com 496 (Delhi), CIT v. National Travel Services [2011] 202 Taxman 327/14 taxmann.com 14 (Delhi), P.K. Badiani v. CIT [1976] 105 ITR 642, Sadhana Textiles Mills (P.) Ltd. v. CIT [1991] 188 ITR 318 (Bom.), M.D. Jindal v. CIT [1987] 164 ITR 28/[1986] 28 Taxman 509 (Cal.), CIT v. P.K. Abubucker [2003] 259 ITR 507/[2004] 135 Taxman 77 (Mad.), CIT v. C.P. Sarathy Mudaliar [1972] 83 ITR 170 (SC).
We find that the aforesaid decisions are distinguishable and not applicable as in these cases the advance was made to a shareholder and, therefore, a finding was given that it was a deemed dividend.
12. In CIT v. Creative Dyeing & Printing (P.) Ltd. [2009] 318 ITR 476/184 Taxman 483 (Delhi), an advance was given to the said assessee by the sister concern, which held 50% of the share holding in the assessee concern for mordenisation project. The advance so given was adjusted against the dues for job work to be done by the assessee. The Delhi High Court held that it was a business transaction and the advance was not assessable as a deemed dividend under Section 2(22)(e) of the Act. The said decision was affirmed by the Supreme Court when the appeal of the Department in S.L.P. No.8558 of 2010 was dismissed by the Supreme Court on 7.7.2010. The said decision is squarely applicable in the instant case.
13. Apart from the aforesaid, the word "loan" means anything lent, especially money on interest. On the other hand, "deposit" means something which is deposited or put down, namely, a sum of money paid to secure an article, service, etc. The legislature has made a conscious distinction between the expression "loan' and "deposit". The two are not identical in meaning.
14. In the case of a deposit the delivery of money is usually at the instance of the giver and it is for the benefit of the person who deposits the money. The benefit normally being earning of interest from the party who accepts the deposit. The deposit could also be for safe keeping or as a security for the performance of an obligation undertaken by the depositor. On the other hand, in the case of a loan, it is the borrower at whose instance and for whose needs the money is advanced. The borrowing is primarily for the benefit of the borrower although the person, who lends the money, may also stand to gain by earning interest on the amount lent. Another distinction is the obligation to return the money so received. In the case of a deposit, the deposit becomes payable when a demand is made and, in the case of the "loan", the obligation to repay the amount arises immediately on receipt of the loan.
15. In the light of the aforesaid, we find that the deposit made by the sister concern was a business transaction arising in the normal course of business between the two concerns. This is a finding of fact, which is based on the appreciation of evidence.
16. Consequently, we find that the order of the Tribunal does not suffer from any manifest error of law. No substantial question of law arises for consideration.
17. The appeal fails and is dismissed.
POOJA 

*In favour of assessee.
†Arising out of order of Tribunal in Dy. CIT v. Atul Engineering Udyog [2011] 10 taxmann.com 162 (Agra). 
IT : Cash payment of making charges to workers being customary in jewellery business deserved allowance under section 37(1)
IT : Where additional evidence placed on record was sufficient to show that transactions were genuine, addition, as cash credit could not be sustained
■■■
[2014] 52 taxmann.com 23 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-XI
v.
Rama Krishna Jewellers*
SANJIV KHANNA AND RAJIV SAHAI ENDLAW, JJ. 
IT APPEAL NOS. 455 TO 460 OF 2014
SEPTEMBER  26, 2014 
I - Section 37(1), read with section 145, of the Income-tax Act, 1961 - Business expenditure - Allowability of (Jewellery business) Assessment years 2000-01 to 2004-05 and 2006-07 - Assessee claimed deduction on account of making charges paid to its Karigars - Assessing Officer held said making charges were partly paid in cash and vouchers with complete address of Karigars to whom payments were made, were not furnished - Accordingly, 50 per cent disallowance was made - On appeal, assessee submitted that it was customary in jewellery business to pay making charges in cash and it filed relevant details and confirmations - No defects being pointed out by Assessing Officer, in said details, Commissioner (Appeals) deleted disallowance - Whether there was no infirmity in Commissioner (Appeals)'s order - Held, yes [Para 6] [In favour of assessee] 
II - Section 68 of the Income-tax Act, 1961 - Cash credit (Unsecured loan) - Assessment years 2000-01 to 2004-05 and 2006-07 - Various additions were made under section 68 for relevant years as confirmations, bank accounts statements, Income tax returns of persons who had given unsecured loans and cash credits to assessee were not brought on record - Assessee, before Commissioner (Appeals), had filed several details including their PAN, bank statements and Income-tax returns - Commissioner (Appeals) had deleted additions being based on no material - Whether there was no reason to interfere with said finding - Held, yes [Para 23] [In favour of assessee] 
FACTS
 
	■ 
	 
	The Assessing Officer observed that the assessee, jeweller, had not furnished details of expenses towards 'making charges' and that the said making charges were partly paid in cash and vouchers with complete address of the Karigars to whom payments were made, were not furnished. Accordingly, 50 per cent disallowance was made in hands of assessee.

	■ 
	 
	On appeal : the assessee had stated that as a jeweller, it was normal and customary to pay 'making charges', in cash. The making charges were merely 2 per cent of the sales and per se, very reasonable. Commissioner (Appeals), in view of the evidence and submissions, asked for a remand report from the Assessing Officer and thereafter observed that no specific defect being pointed out by the Assessing Officer the addition made was ad hoc and assumptuous.

	■ 
	 
	The aforesaid finding had been affirmed by the Tribunal.

	■ 
	 
	On appeal:


HELD - I
 
	■ 
	 
	Genuineness of the documents was not doubted. The similar expenditure had been allowed in the earlier years also. The finding being factual, there was no reason to interfere with the order passed by the Tribunal. The submission that the Tribunal has not gone into specific details and, therefore, the impugned order requires interference, is without merit. The revenue was appellant before the Tribunal and should have pointed out the defects in the reasoning given by the Commissioner (Appeals) with reference to specific documents and papers or the inquiries made by them. No such attempt, it is apparent, was made by the revenue. [Para 6]


FACTS - II
 
	■ 
	 
	The Assessing Officer made additions under section as confirmations, bank account statements, Income-tax returns of the persons who had given unsecured loans and cash credits to the assessee were not brought on record for relevant years.

	■ 
	 
	The assessee, before the Commissioner (Appeals), had filed several details including their PAN, bank statements and Income-tax returns.

	■ 
	 
	The Commissioner (Appeals) called for the remand report.

	■ 
	 
	The Assessing Officer in the remand report had not given any adverse comments on the evidence produced.

	■ 
	 
	Commissioner stated that in view of the additional evidence furnished, credit/loan was genuine. Accordingly, the said addition was deleted.

	■ 
	 
	Said order was upheld by the Tribunal.

	■ 
	 
	On further appeal:


HELD - II
 
	■ 
	 
	The Court while exercising appellate jurisdiction under section 260A is not an appellate Court for facts reprise. Factual findings can be challenged only on the ground that the factual findings recorded are perverse or relevant evidence has not been considered or irrelevant material has been relied. In such cases, pleadings in this regard have to be specific, erudite and should indicate clearly the error or mistake. [Para 22]

	■ 
	 
	In the present case, the Assessing Officer in the second remand report on several accounts/additions accepted that additional evidence placed on record was sufficient to show that transactions were genuine and addition could not be sustained. In spite of second remand report, revenue has preferred appeals on issues or amounts, which were accepted as genuine. In further, revenue was aggrieved by the order passed by the Commissioner (Appeals) and was the appellant before the Tribunal. They should have highlighted and pointed out the factual inaccuracies and the incorrect findings recorded by the first appellate authority. Except for the remand reports, which have been filed in some appeals, no other details and particulars have been filed to challenge the factual findings recorded as perverse. [Para 22]

	■ 
	 
	Given the facts of the present case, the decision of the Commissioner (Appeals), upheld by the Tribunal, cannot be termed as being perverse and accordingly there was no reason to interfere with the same. [Para 24]


CASES REFERRED TO
 
CIT v. Sunaero Ltd. [2012] 345 ITR 163/209 Taxman 67/22 taxmann.com 12 (Delhi) (para 22).
N.P. Sahni,S.R. Standing Counsel and Nitin Gulati, Jr. Standing Counsel  for the Appellant. Dr. Rakesh Gupta, Advocate  for the Respondent.
ORDER
 
Sanjiv Khanna, J. - This common decision will dispose of the aforestated income tax appeals filed by the Revenue relating to assessment years 2000-01 to 2004-05 and 2006-07. As the issues involved are similar, we are disposing of the appeals by this order, though the facts of each individual year have been noticed.
2. The respondent-assessee, a partnership firm, was at the relevant time engaged in jewellery business. The assessee was subjected to search and seizure operation under Section 132 of the Income Tax Act, 1961 ('Act', for short) on 20th January, 2006. Residential premises of the partners were also searched. Assessment proceedings under Section 153A of the Act were initiated followed by issuance of notice by the Assessing Officer for filing true and correct return of total income. The assessee vide his letter dated 22nd March, 2007 stated that the returns as filed according to the following table be treated as filed in response to notice under Section 153A of the Act:—
	Assessment Year 
	Return filed 

	 
	Date 
	Amount (Rs.) 

	2000-01
	31/10/2000
	32,030/-

	2001-02
	31/10/2001
	52,560/-

	2002-03
	31/10/2002
	69,225/-

	2003-04
	28/11/2003
	68,258/-

	2004-05
	01/11/2004
	1,79,879/-

	2005-06
	31/10/2005
	1,82,762/-

	2006-07
	31/10/2006
	2,26,15,330/-


3. For the purpose of record, we note that the assessment year 2005-06 is not subject matter of the present appeals and is a subject matter of ITA 461/2014. In ITA 461/2014 relating to assessment year 2005-06, we have issued notice on the addition made by the Assessing Officer of Rs.1,74,17,828/- for unaccounted sales and Rs.99,88,104/- on account of unaccounted purchases.
Disallowance of 50% expenditure/payments to contractors 
4. The first issue raised in the present appeals relates to disallowance of 50% of expenditure as declared or shown on account of 'making charges' paid to Karigars. The details of the said expenditure as declared in the respective assessment years and the ad hoc disallowance made by the Assessing Officer of 50% are as under:—
	Assessment Year 
	ITA No. 
	Total Payments made to Karigars (as claimed) (Rs.) 
	Ad hoc disallowance made by AO (50% of charges claimed) (Rs.) 

	2000-01
	457/14
	3,26,439/-
	1,63,220/-

	2001-02
	456/14
	4,88,831/-
	2,44,415/-

	2002-03
	459/14
	6,87,174/-
	3,43,587/-

	2003-04
	455/14
	6,79,915/-
	3,39,957/-

	2004-05
	460/14
	7,56,881/-
	3,78,440/-

	2006-07
	458/14
	11,57,837/-
	5,78,918/-


5. The Assessing Officer held that the assessee had not furnished details of expenses towards 'making charges' inspite of letter dated 6th December, 2007. It was observed that the said making charges were partly paid in cash and vouchers with complete address of the Karigars to whom payments were made, were not furnished. Accordingly, 50% disallowance should be made. It may be noted that the assessment order under Section 153A of the Act was passed on 28th December, 2007, i.e. shortly after the assessee was asked to furnish the aforesaid details. The Commissioner of Income Tax (Appeals) deleted the said additions after the assessee had filed relevant details, documents and confirmations. The assessee had stated that as a jeweller, it was normal and customary to pay 'making charges', in cash. The making charges were merely 2% of the sales and per se, very reasonable. It was stated that the makers, i.e. karigars were persons of meagre means and their addresses were not readily available and had to be ascertained. The assessment proceedings were being undertaken for seven years at the same time and voluminous details, figures and confirmations were asked for and had to be furnished. The Commissioner of Income Tax (Appeals), in view of the evidence and submissions, asked for a remand report from the Assessing Officer and thereafter observed that no specific defect could be pointed out. In the earlier years also, 'making charges' had been accepted. The addition made was ad hoc and assumptuous. The aforesaid finding has been affirmed by the Income Tax Appellate Tribunal ('Tribunal', for short).
6. Revenue submits that additional evidence should not have been taken on record. We do not agree that the said submission raises a substantial question of law. The Commissioner of Income Tax (Appeals), after applying his mind and after perusal of the remand report, both before and after admitting the evidence, had decided the issue in favour of the respondent-assessee. The Assessing Officer in the remand report could not point out and controvert the documents and details provided. Genuineness of the documents was not doubted. The similar expenditure had been allowed in the earlier years also. The finding being factual, we do not find any reason to interfere with the order passed by the Tribunal. The submission that the Tribunal has not gone into specific details and, therefore, the impugned order requires interference, is without merit. The Revenue was appellant before the Tribunal and should have pointed out the defects in the reasoning given by the Commissioner of Income Tax (Appeals) with reference to specific documents and papers or the inquiries made by them. No such attempt, it is apparent, was made by the Revenue.
Additions under Section 68 of the Act and other additions 
7. The second addition made by the Assessing Officer was under Section 68 of the Act on account of unexplained cash credits. It would be appropriate and proper to deal with the figures and the details involved separately for each assessment year. We shall also examine other additions made and subject matter of each appeal.
ITA No. 457/2014 - Assessment year 2000-01 
8. The Assessing Officer made an addition of Rs.26,67,188/- under Section 68 of the Act. The Commissioner of Income Tax (Appeals) deleted the addition of Rs.24,84,868/-, received from M/s Sheenu Finance Company, while addition of Rs.1,82,320/- made on account of credit received from Rekha Goyal was upheld. The assessee, before the Commissioner of Income Tax (Appeals), had filed several details and pointed out that one Kewal Garg was proprietor of both M/s Sheenu Finance Company as well as M/s Gold Craft. They filed copy of the ledger of M/s Sheenu Finance Company for the relevant period. The additional evidence was accepted on record as it was submitted that the confirmations were asked by a questionnaire dated 6th December, 2000 and the assessment was made on 28th December, 2000. Bulky information, confirmation and evidences were required to be furnished at a short notice. Due to paucity of time and the fact that many cases were taken up simultaneously, relevant details and confirmations could not be furnished. The said additional evidences were then furnished to the Assessing Officer for his comments, who in the remand report, given by the Deputy Commissioner of Income Tax, Central Circle-XXIII, stated that in view of the additional evidence furnished, credit/loan was genuine. Accordingly, the said addition was deleted.
ITA No. 456/2014 - Assessment Year 2001-02 
9. Addition under Section 68 of the Act on account of unverified or unexplained cash credit of Rs.1,00,000/- was made on account of credit from Raju Bhutani. The Assessing Officer observed that there were unsecured loans of Rs.54,61,535/-, which were asked to be explained. Confirmations and details were filed to account for the said loans except for two unsecured loans of Rs.1,00,000/- each from Ashok Kumar Khanna and Raju Bhutani. Their addresses and Permanent Account Numbers (PAN) also were not furnished. Details with regard to Ashok Kumar Khanna, including the copy of his bank statement, the factum that the amount was returned on 31st March, 2003 by way of cheque, were noticed. In the subsequent remand report, the Assessing Officer observed that the loan from Ashok Kumar Khanna appeared to be genuine. Thus this addition was deleted. It is noticeable that in respect of cash credit of Rs.1,00,000/- from Raju Bhutani, the addition made by the Assessing Officer has not been deleted. The appeal filed by the Revenue on the assumption that the addition made in the case of Raju Bhutani is deleted, is factually wrong and incorrect.
ITA 459/2014 (Assessment Year 2002-03) 
10. Addition of Rs.10,14,947/- was made under Section 68 of the Act on account of failure to substantiate and file confirmation of loans from Shyam Arora of Rs.3,00,000/-, Suman Girdhar of Rs.2,64,947/- and M/s Ashish Impex of Rs.4,50,000/-. For the reasons noted earlier, the Commissioner of Income Tax (Appeals) took on record the additional evidence after calling for remand report, in respect of credit from Shyam Arora, Suman Girdhar and M/s Ashish Impex. Shyam Arora had sent a copy of statement of accounts including his income tax return which was accepted by his Assessing Officer. Similarly, in case of Suman Girdhar, the loan was taken on interest and tax was deducted at source on the interest paid. Bank statement of Suman Girdhar establishing availability of funds, income tax return, etc., were filed. Confirmation of M/s Ashish Impex, PAN, bank statement and income tax returns were also filed. The Assessing Officer, in the remand report accepted that the aforesaid loans were genuine. In these circumstances, addition of Rs.10,14,947/- was deleted and the said order has been affirmed by the Tribunal.
ITA 455/2014 (Assessment Year 2003-04) 
11. In this year, addition of Rs.10,00,000/- was made on account of unverified, undisclosed and unsecured loan from Renu Pruthi as this could not be substantiated by producing confirmation, etc. before the Assessing Officer. However, the Commissioner of Income Tax (Appeals) accepted the application for taking on record the additional evidence after recording the reasons set out and noticed earlier. The respondent assessee had placed on record, copy of PAN card and confirmation from Renu Pruthi. She was an income tax assessee and acknowledgment of return was filed. In the second remand report, the Assessing Officer observed that the creditworthiness of Renu Pruthi had not been proved as she had returned income of Rs.1,74,535/- only. The Commissioner of Income Tax (Appeals), however, recorded that the assessee had made payments of Rs.1,07,400/- on 20th March, 2003 and Rs.38,821/- on 28th March, 2003. The Commissioner of Income Tax (Appeals) examined the copy of accounts and held that it has been established that Renu Pruthi had sufficient opening balance of Rs.10,38,921/- and no fresh amount was received during the year. The Assessing Officer in the remand report had not commented on the said aspect. The Commissioner of Income Tax (Appeals) recorded that the loan had not been received in the year under assessment and deleted the said addition of Rs.10,00,000/-. Aggrieved, Revenue had preferred an appeal before the Tribunal, but apparently no evidence was put on record by the Revenue to contend that the loans were raised in the assessment year. Hence, we see no reason to interfere or say anything on this aspect.
12. Another ground raised relates to addition of Rs.7,00,000/- on account of unexplained capital credited in the account of Mukta Chaudhary, a partner of the assessee firm. The Assessing Officer held that the genuineness of the transaction, creditworthiness of Mukta Chaudhary to make the said contribution to the capital account was not established. He observed that the father of Mukta Chaudhary, i.e. R.C. Dandona had made a gift of Rs.25,00,000/- and she had received another gift of Rs.40,000/-from her uncle H.C. Dandona., but the total amount of credit to her capital account was Rs.32,40,000/-, and, therefore addition of Rs.7,00,000/- was made. The Commissioner of Income Tax (Appeals) has deleted addition of Rs.5,00,000/-, and not the entire addition of Rs.7,00,000/- as has been wrongly stated in the grounds of appeal filed before us. Several contentions were raised before the Commissioner of Income Tax (Appeals) including the legal submission that the addition should not be made in the hands of the assessee firm but in the hands of the individual partner. Mukta Chaudhary had enclosed and filed evidence/material in the form of bank statement, acknowledgment of income tax return in which she had declared and accounted for the investment in the capital account of the assessee firm. She had received another gift of Rs.5,00,000/- from her father and evidence in that regard was enclosed. In the second remand report, the Assessing Officer accepted that, Mukta Chaudhary had made payments towards capital account by way of two cheques of Rs.2,00,000/- and Rs.5,00,000/-, and she had established that Rs.5,00,000/- was gifted to her by her father but in respect of Rs.2,00,000/- confirmation and details were not filed and the said amount remained unexplained. Accordingly, the Commissioner of Income Tax (Appeals) deleted addition of Rs.5,00,000/-, and confirmed addition of Rs.2,00,000/-. The said decision has been affirmed by the Tribunal.
ITA No. 460/2014 (Assessment Year 2004-05) 
13. Assessing Officer made an addition of Rs.2,62,292/- as representing unexplained and unsecured credit of Rs.1,07,200/- given by Anita Saini and Rs.1,55,092/- given by Naresh Girdhar for failure to file confirmation, bank account statement, etc. The assessee had submitted that Rs.40,000/-was received from Naresh Girdhar during the year and Rs.1,10,000/- was the opening balance, and he had filed confirmation of Naresh Girdhar, his bank statement, acknowledgment of income tax return to substantiate the same. Respondent assessee also claimed that the Assessing Officer had issued summons to Naresh Girdhar who had appeared and confirmed the loan. The Commissioner of Income Tax (Appeals) observed that this was factually correct and addition in relation to Naresh Girdhar was deleted, but addition in case of unsecured loan given by Anita Saini of Rs.1,07,200/-has been affirmed. We notice that it has been wrongly stated in the ground of appeals that addition of Rs.1,07,200/- also stands deleted.
14. Another addition of Rs.5,26,446/- was made by the Assessing Officer on account of discrepancy in the total weight of jewellery purchased as shown in the party wise list, viz. the jewellery weight as mentioned in Form 3CD. The Assessing Officer held that there was a difference of 957.173 gms. Before the Commissioner of Income Tax (Appeals), it was explained that the total weight of jewellery purchased was 81,423.292 gms, whereas as per the tax audit report the jewellery purchased was shown as 80,466.118 gms. The jewellery purchased was old gold which was converted into ornaments and, therefore, there was weight loss. The purchase details given related to old gold, whereas in the books of account net weight of the ornaments was shown. It was further stated that there was no evidence to show sale of jewellery outside the books. Without prejudice and in the alternative, it was submitted that the respondent assessee had surrendered Rs.2,50,00,000/- and as corollary, addition on account of undisclosed sale should not be made. The Commissioner of Income Tax (Appeals) observed that the Assessing Officer in the remand report had not made any adverse comments on the arguments put forth and, therefore, he accepted the statement of the assessee and hence addition of Rs.5,26,446/- was deleted. The Commissioner of Income Tax (Appeals) has also observed that this addition has to be considered along with surrender of Rs.2,50,00,000/-made in the subsequent year on account of excess gold found during the search. The aforesaid finding has been affirmed by the Tribunal. Looking at the amount involved and the remand report which was submitted, we are not inclined to interfere with the finding recorded by the Tribunal. It is factual. However, we record that this would not affect and should not be construed as a positive finding by the High Court on question of telescoping surrender of Rs.2,50,00,000/- and the impact or effect thereof. We have issued notice in ITA No. 461/2014 relating to the Assessment Year 2005-06 and this order will not be considered as final and binding on the said question.
ITA No. 458/2014 (Assessment Year 2006-07) 
15. As noticed above, the assessee for this year had filed income tax return of Rs.2,26,15,330/- in response to notice under Section 153A.
16. The Assessing Officer made an addition of Rs.32,34,250/- under Section 68 of the Act as confirmations, bank accounts statements, income tax returns of the persons who had given unsecured loans were not brought on record. The Assessing Officer noticed that as per the balance sheet, the respondent assessee had shown unsecured loans and was asked to furnish confirmation, copy of bank statement and returns of the said creditors. Some details were furnished but copy of income tax returns and bank statements in respect of Ruma Bhutani (Rs.2,00,000/-), Karuna Nagpal (Rs.5,00,000/-) and Sneh Arora (Rs.15,00,000/-) was not made available to verify their creditworthiness. Besides, confirmations were not furnished from Komal Gaba (Rs.2,00,000/-), Kapil Gaba (Rs.1,00,000/-), Rajinder Gaba (Rs.1,00,000/-), Rajinder Kr. Gaba (HUF) (Rs.4,09,212/-) and Anita Saini (Rs.2,25,038/-). Accordingly, addition of Rs. 32,34,250/- was made. The Assessing Officer noticed that interest had been paid to Ruma Bhutani, Karuna Nagpal and Sneh Arora but the said expenditure was disallowed. In the present appeal, disallowance of interest has not been made subject matter of challenge.
17. The Commissioner of Income Tax (Appeals), for the reasons stated earlier, admitted additional evidence on record after calling for remand report. It was pointed out that on the interest paid, tax was deducted at source and the copies of the bank statements etc. were brought on record. The confirmation of Ruma Bhutani, Karuna Nagpal, Komal Gaba, Kapil Gaba, Rajinder Gaba and Rajinder Kumar Gaba (HUF) had been filed. The Assessing Officer, after examining and verifying the documents, observed that the claim appeared to be genuine. The Commissioner of Income Tax (Appeals) in view of the statement made in the remand report by the Assessing Officer accepted the genuineness of the credit to the extent of Rs.15,09,212/-.
18. In the case of Sneh Arora, copy of her return and statement of income in the assessment year 2006-07 were placed on record and it was noticed that she had been paid Rs.1,77,041/- but she had not shown any interest in her return for the assessment year 2006-07. The Assessing Officer in the remand report had observed that Rs.15,00,000/- may be undisclosed income of the assessee. It was noticed that during the year in consideration, only Rs.1,00,000/- had been received from Anita Saini. It was also observed that confirmation of Anita Saini had not been brought on record. The Commissioner of Income Tax (Appeals) deleted the addition in the case of Sneh Arora after noticing the facts observing that confirmation had been filed, bank statement and copy of her income tax return had also been filed. She had accepted the factum that she had given the loan. However, the Commissioner of Income Tax (Appeals), had confirmed addition of Rs.1,00,000/-, as no confirmation had been filed in the case of Anita Saini. The balance amount represented the opening balance of the earlier year. Thus, in all addition of Rs.1,17,838/- was confirmed and the balance addition of Rs.31,16,412/- was deleted.
19. The Commissioner of Income Tax (Appeals) observed that the Assessing Officer in the remand report had not given any adverse comments on the evidence produced. Non-declaration or failure of Sneh Arora to show that interest would not prove that the loan was not genuine. In the absence of any other reason mentioned by the Assessing Officer, the addition was deleted. It is noteworthy that Sneh Arora had been identified and had duly confirmed having given the loan. We notice that a part payment had also been made to her.
20. In the grounds of appeal raised by the Revenue in the Assessment Year 2006-07, another issue raised relates to the bills for exhibition expenses of Rs.1,23,225/-. It is stated that the bills by themselves would not establish that the expenses were incurred wholly and exclusively for business. Confirmation from Sercon India Pvt. Ltd. for payment of Rs. 1,23,225/- for participating in the Delhi Gold Festival exhibition was filed. However, no evidence had been furnished in respect of balance amount of Rs.10,933/-, and, therefore, the said disallowance should be upheld.
21. The contention of the Revenue is that the aforesaid addition has not been examined and dealt with by the Tribunal in the impugned order. We do not know whether this aspect was argued before the Tribunal or not, especially in view of the remand report of the Assessing Officer in which he had accepted that the exhibition expenditure to the extent of Rs.1,23,225/- stands proved and established. Nevertheless, in case Revenue is of the opinion that this matter was argued and has not been adjudicated, it is open to them to file an application under Section 254(2) before the Tribunal. If any application is filed, the same will be considered and decided in accordance with law.
22. It is apparent from the aforesaid discussion that the issues raised in the present appeals are factual and this Court while exercising appellate jurisdiction under Section 260A of the Act is not an appellate Court for facts reprise. Factual findings can be challenged only on the ground that the factual findings recorded are perverse or relevant evidence has not been considered or irrelevant material has been relied. In such cases, pleadings in this regard have to be specific, erudite and the should indicate clearly the error or mistake. This Court in CIT v. Sunaero Ltd. [2012] 345 ITR 163/209 Taxman 67/22 taxmann.com 12 at page 187, regarding perversity of a decision of the Tribunal, has observed:—
"A factual decision is perverse if the authority has acted without any evidence or on view of facts, which cannot be reasonably entertained. A perverse finding is one, if it is arrived at without any material or if it is arrived at or inference is made on material, which would not have been accepted or relied upon by a reasonable person conversant with the law. If the finding is based upon surmises, conjectures or suspicion and is not rationally possible. A factual conclusion is regarded as perverse when no person duly instructed or acting judicially could act upon the record before him, have reached the conclusion arrived at by the tribunal/authority"
23. In the present case the Assessing Officer in the second remand report on several accounts/additions accepted that the additional evidence placed on record was sufficient to show that the transactions were genuine and addition could not be sustained. In spite of second remand report, Revenue has preferred appeals on even issues or amounts, which were accepted as genuine. In respect of other amounts/transactions, not accepted by the Assessing Officer in the remand report, we have referred to the findings recorded by Commissioner of Income Tax (Appeals) in favour of the respondent-assessee and observed why and for what reason we do not think the said findings can be treated as perverse or based upon no material or evidence. Further, Revenue was aggrieved by the order passed by the Commissioner of Income Tax (Appeals) and was the appellant before the Tribunal. They should have highlighted and pointed out the factual inaccuracies and the incorrect findings recorded by the first appellate authority. Even before us, except for the remand reports, which have been filed in some appeals, no other details and particulars have been filed to challenge the factual findings recorded as perverse.
24. Given the facts of the present case, we are of the opinion that the decision of the Commissioner of Income Tax (Appeals), upheld by the Tribunal, cannot be termed as being perverse and accordingly we find no reason to interfere with the same.
25. The appeals are accordingly dismissed, but with the observations as made in paragraph 21 above.
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IT/ILT : Where value for import of capital goods, tools and spares covered 93 per cent of total aggregated value of import transactions and third party CUP (international CUP) analysis for same would cover 75 per cent of total aggregated value of such transactions, no adjustment could be made
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Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (CUP Method/Comparables and adjustments) - Assessment year 2009-10 - Assessee started manufacturing/job work services to third party customers in India for which it imported capital goods from AEs - Whether since value for import of capital goods, tools and spares covered 93 per cent of total aggregated value of import transactions and third party CUP (international CUP) analysis for such import covered 75 per cent of total aggregated value of such transactions, no adjustment could be made in respect of such transactions - Held, yes [Para 5] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a subsidiary of TRUMPF group company. It had following business activities : (a) marketing support and after sales support services for the goods sold by its Associated Enterprises (AEs.) in the territory of SAARC region for which assessee was remunerated by way of commission; and (b) manufacturing/job work services to third party consumer in India for which it imported capital goods from its AEs.

	■ 
	 
	The assessee claimed that in respect of market support activities, its margin was within 5 per cent range as per section 92C(2). With respect to import of spares, consumer goods, tools and capital goods, it claimed that goods being sold by AEs in India were not similar to the one being imported by the assessee from its AEs and, therefore, there was no CUP available. The assessee submitted the valuation from Chartered Engineer on the basis of which it was claimed that transactions were at fair market value.

	■ 
	 
	The TPO was of the firm belief that though indenting of machine tools had different profit margin than manufacturing of machines, assessee's annual report had no segmental accounts of indenting of machine tools and manufacturing of machine tools. He further observed that 91 per cent of assessee's revenue was coming from indenting and, therefore, all the reported transactions had to be aggregated and TNMM indenting was to be done at entity level to benchmark assessee's transactions. He, accordingly, made certain adjustment.

	■ 
	 
	The DRP confirmed the finding of the TPO.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	It is an undisputed fact that segmental reporting was not part of the audited annual accounts. It is an admitted fact that Accounting Standard - XVII on segmental report was not applicable. However, it is also an undisputed fact that segmental results were made available to the TPO during the course of assessment proceedings. The TPO has not pointed out any default or error in the segmental analysis provided by the assessee. Once the segmental results were made available, it was incumbent upon the TPO to consider the same for determining the ALP. Therefore this issue is restored to the file of the TPO/Assessing Officer. The TPO is directed to consider the segmental results provided by the assessee and decide the issue afresh after giving a reasonable and proper opportunity of being heard to the assessee.

	■ 
	 
	In respect of international transactions pertaining to capital goods, import of spares and consumables, import of tools, it was found that the valuation certificates for import of capital goods, tools and spares covered 93 per cent of the total aggregated value of such transactions and third party CUP (international CUP analysis) for import of capital goods, tools and spares covered 75 per cent of the total aggregated value of such transactions. The TPO has got no cogent material available on record to establish the contrary. Therefore, there is no merit in making any adjustment in respect of these transactions. It was further found that the import of software of Rs. 1,15,590 has been sold by the assessee at Rs. 1,23,656 which is higher than the price at which it was procured. Therefore, no adverse inference should be drawn in respect of this.[Para 5]

	■ 
	 
	In the result, appeal filed by the assessee is allowed in part.[Para 6]


CASES REFERRED TO
 
Honeywell Electrical Devices & Systems India Ltd. v. Asstt. CIT [2014] 42 taxmann.com 223/64 SOT 118 (Chennai - Trib.) (para 5) and 3i Infotech Ltd. v. ITO [2013] 35 taxmann.com 582 (Chennai - Trib.) (para 5).
Kanchun Kaushal  for the Appellant. Akhilendra P. Yadav  for the Respondent. 
ORDER
 
N.K. Billaiya, Accountant Member - This appeal by the assessee is preferred against the order of TPO dated 16-1-2013 in pursuance to the directions of the Dispute Resolution Panel -II (DRP), Mumbai dated 17-12-2013.
2. The assessee has raised five substantive grounds of appeal. The sum and substance of the grievance of the assessee is that the DRP/TPO/A.O. erred in law as well as on fact in making the adjustment of Rs. 6,62,00,363/-to the international transactions of the assessee with its Associated Enterprises (AEs). The assessee is a subsidiary of TRUMPF Group Company TRUMPF International Beteiligungs - GmbH and TRUMPF Finance GmbH. The assessee has the following business activities (a) marketing support and after sales support services for the goods sold by its Associated Enterprises (AEs) in the territory of SAARC region for which the assessee is remunerated by way of commission, (b) manufacturing plus job work activities which was started during the year under consideration by which the assessee has started manufacturing/job work services to third party customer in India The activity involved in "(a)" above as international transactions and in respect of activity mentioned in ("b") above only the import of capital goods from AEs involve international transaction. The TPO proceeded by determining the Arm's Length Price (ALP) in relation to the international transactions with the AEs. The following transactions were considered for bench marking:—
	Sr. No. 
	Nature of International transaction 
	Value in (Rs.) 
	Method 

	1
	Commission received
	8,33,02,434
	TNMM

	2
	Service Inc.
	2,33,304
	TNMM

	3
	IT service paid
	13,19,137
	TNMM

	4
	Service charge paid
	32,49,369
	TNMM

	5
	Cost allocation
	4,09,072
	TNMM

	6
	Training fees
	1,87,417
	TNMM

	7
	Imports of spares and consumables & tools
	86,14,083
	#

	8
	Import of capital goods
	3,89,05,095
	#

	9
	Import software for sale
	1,15,590
	#

	10
	Import of software for machinery
	1,22,050
	#

	11
	Reimbursement of expenses
	48,10,052
	At cost

	12
	Recovery of expenses
	58,35,799
	At cost


The TPO observed that the assessee has benchmarked the transactions No. 1 to 6 on TNMM as per the assessee's average margin of its comparable is 12.95%. The assessee's margin is 7.99%. Accordingly, it was claimed by the assessee that assessee's margin is within 5% range as per section 92C(2) of the Act. With respect to import of spares, consumers goods, tools and capital goods, the assessee claimed that goods being sold by its AEs in India are not similar to the one being imported by the assessee from its AEs, therefore, there is no CUP available. Though the assessee submitted the valuation from Chartered Engineer on the basis of which it was claimed that transactions are at fair market value. The TPO was of the firm belief that assessee's annual report has no segmental accounts of indenting of machine tools and manufacturing of machine tools. The TPO was of the opinion that indenting of machine tools have different profit margin whereas manufacturing of machines has different profit margin. The TPO further observed that 91% of assessee's revenue is coming from indenting therefore all the reported transactions have to be aggregated and TNMM - indenting is to be done at entity level to benchmark assessee's transactions. The assessee was asked to explain as to why appropriate adjustment should not be made to its transactions. The assessee filed a detail reply which did not find any favour from the TPO and proceeded by making an adjustment of Rs. 6,62,00,363/-. Objections were raised before the DRP. It was claimed before the DRP that although the annual accounts do not contain segmental accounts but the same were provided to the TPO. Segmental accounts were also provided to the DRP. The DRP though accepted that segmental accounts have been given by the assessee but at the same time the DRP was of the view that the assessee has not been able to controvert the basic issue raised by the TPO i.e. the largest transaction of the assessee with AEs is receipt of commission. In so far as the international transactions pertaining to import of capital goods, import of spares, consumables and tools and import of software is concerned, the assessee claimed that it has furnished relevant valuation certificates covered 93% of the total aggregated value of the transactions. The DRP observed that the assessee has not submitted valuation certificate regarding import of software for the machinery. The DRP went on to confirm the findings of the TPO. Aggrieved by this, the assessee is before us.
3. The ld. Counsel for the assessee vehemently stated that segmental analysis were provided to the TPO as well as to the DRP which is not at all been considered by the Revenue Authorities. It is the say of the ld. Counsel for the assessee that on identical set of facts in the subsequent A.Y. i.e. 2010-11, the TPO has accepted these two segments as separate segment and has also considered the segmental results. In respect of international transactions pertaining to import of capital goods, import of spares, consumables and tools, import of tools and import of software, valuation certificates have been submitted before the Revenue Authorities. No evidence to the contrary has been brought on record by the TPO. In respect of transactions of import of software of Rs. 1,15,590/-, the ld. Counsel for the assessee stated that the same was further sold to third party at Rs. 1,23,656/- which is higher than the resultant price at which it was procured.
4. Per contra, the ld. D.R. strongly supported the findings of the Revenue Authorities.
5. We have considered the rival submissions and carefully perused the orders of the lower authorities. It is an undisputed fact that segmental reporting was not part of the audited annual accounts. It is an admitted fact that Accounting Standard - XVII on segmental report was not applicable. However, it is also an undisputed fact that segmental results were made available to the TPO during the course of assessment proceedings. The TPO has not pointed out any default or error in the segmental analysis provided by the assessee. In our considered opinion, once the segmental results were made available, it was incumbent upon the TPO to consider the same for determining the ALP. A similar view has been taken by the Chennai Bench of the Tribunal in the case of Honeywell Electrical devices & Systems India Ltd. v. Asstt. CIT [2014] 42 taxmann.com 223/64 SOT 118 and 3i Infotech Ltd. v. ITO [2013] 35 taxmann.com 582 (Chennai - Trib.) respectively. Drawing support from the decision of the co-ordinate Bench (supra), we restore this issue to the file of the TPO/A.O. The TPO is directed to consider the segmental results provided by the assessee and decide the issue afresh after giving a reasonable and proper opportunity of being heard to the assessee. In respect of international transactions pertaining to capital goods, import of spares and consumables, import of tools, we find that the valuation certificates for import of capital goods, tools and spares covered 93% of the total aggregated value of such transactions and third party CUP (international CUP analysis) for import of capital goods, tools and spares covered 75% of the total aggregated value of such transactions. We find that the TPO has got no cogent material available on record to establish the contrary. We therefore do not find any merit in making any adjustment in respect of these transactions. We further find that the import of software of Rs. 1,15,590/- has been sold by the assessee at Rs. 1,23,656/- which is higher than the price at which it was procured, therefore, no adverse inference should be drawn in respect of this.
6. In the result, appeal filed by the assessee is allowed in part for statistical purpose.
VARSHA 

*In favour of assessee.
IT : Where jurisdiction under section 263 ought to be exercised with reference to an issue which was covered by original date of assessment under section 143(3) and it did not form part of re-assessment, limitation must necessarily begin to run from order under section 143(3)
■■■
[2014] 51 taxmann.com 121 (Hyderabad - Trib.) 
IN THE ITAT HYDERABAD BENCH 'A' 
Louis Berger Group Inc.
v.
Assistant Director of Income-tax (International Taxation), Hyderabad*
P.M. JAGTAP, ACCOUNTANT MEMBER 
AND SMT. P. MADHAVI DEVI, JUDICIAL MEMBER 
IT APPEAL NO. 1048 (HYD.) OF 2014
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  26, 2014 
Section 263, read with sections 143 and 147, of the Income-tax Act, 1961 - Revision - Of orders prejudicial to interest of revenue (Limitation Period) - Assessment year 2006-07 - Whether period of limitation has to be reckoned from date of original assessment passed under section 143(3) and not from date of re-assessment passed under section 143(3) read with section 147, if issues on which assessment is sought to be revised are not subject matter of re-assessment made under section 143(3) read with section 147 - Held, yes [Para 14] [In favour of assessee] 
FACTS
 
	■ 
	 
	In the assessment originally completed under section 143(3), the income declared by the assessee from the projects started after 1-4-2003 as per the provisions of section 44DA, was accepted by the Assessing Officer, and the same was brought to tax. Thereafter, it came to the notice of the Assessing Officer that service tax payable by the assessee company was liable to be disallowed under section 43B as the same was not paid by the assessee.

	■ 
	 
	Accordingly, the assessment under section 143(3) read with section 147 was completed by the Assessing Officer vide making an addition to the income of the assessee and tax at the rate of 40 per cent was levied thereon as per the provisions of section 44DA.

	■ 
	 
	Subsequently, the assessment records in the case of the assessee for the year under consideration, i.e. assessment year 2006-07 came to be examined by the Director (International Taxation & Transfer Pricing) and on such examination, he found that the assessee company had reported income of Rs.1.81 crores as 'expenses reimbursed' and claimed expenditure of Rs. 5.25 crores as 'reimbursable expenses'. According to him, the Assessing Officer, however, did not verify the agreement on record to ascertain the exact amount of expenditure incurred, claim made by the assessee and the additional expenditure incurred over and above the budgeted amount etc. He was also of the opinion that the Assessing Officer even did not verify as to whether the assessee had offered the reimbursable receipts to the extent claim made on the clear cut budgeted amounts and whether the assessee's claim with regard to the amounts incurred over and above the budgeted cost was accepted by the Government agency. He noticed from the record that no such enquiry was ever initiated by the Assessing Officer. 

	■ 
	 
	The Director keeping in view the errors pointed out by him in the order of the Assessing Officer, issued a notice under section 263 on 21-3-2014, requiring the assessee to show cause as to why the assessment made by the Assessing Officer should not be treated as erroneous and prejudicial to the interests of the revenue and the same should not be revised under section 263. After considering and discussing the submissions of the assessee in detail, the Director held that the failure on the apart of the Assessing Officer in not conducting such enquiries or not examining the claim of the assessee in accordance with law, rendered the assessment order erroneous and prejudicial to the interests of revenue and the same was set aside by him to be made afresh by the Assessing Officer.

	■ 
	 
	On appeal to the Tribunal:


HELD
 
	■ 
	 
	The assessee, raised a preliminary legal issue challenging the validity of the impugned order passed by the Director under section 263 on the ground that the same is barred by limitation. [Para 8]

	■ 
	 
	It is observed that the Director by the impugned order passed under section 263, has sought to revise the assessment made in the case of the assessee for the year under consideration, i.e. assessment year 2006-07, a perusal of the order passed by the Assessing Officer under section 143(3) read with section 147 clearly shows that this was the solitary issue, which was considered and decided by the Assessing Officer in the said assessment. The assessment completed originally under section 143(3) thus was neither reopened on the issue of income offered by the assessee on account of 'expenses reimbursed' and deduction claimed by the assessee on account of 'reimbursable expenses' nor the said issues were considered or dealt with in any manner in the assessment completed under section 143(3) read with section 147. [Para 10]

	■ 
	 
	In the case of Ashoka Buildcon Ltd. v. Asstt. CIT [2010] 191 Taxman 29/325 ITR 574 (Bom.) it was held that where an assessment has been reopened under section 147 in relation to particular grounds or in relation to certain specified ground, and subsequent to the passing of the order of re-assessment, jurisdiction under section 263 is sought to be exercised with reference to the issue which did not form the subject of re-opening of the assessment or order of re-assessment, the period of limitation provided in sub-section (2) of section 263 would commence from the date of the order of assessment and not from the date on which the order reopening the assessment has been passed. [Para 11]

	■ 
	 
	In the case of CIT v. ICICI Bank Ltd. [2012] 19 taxmann.com 143/[2013] 212 Taxman 130/343 ITR 74 (Bom.) it was held that where the jurisdiction under section 263(1) ought to be exercised with reference to an issue which is covered by the original order of assessment under section 143(3) and it does not form part of the re-assessment, limitation must necessarily begin to run from the order under section 143(3). [Para 13]

	■ 
	 
	Keeping in view the legal position emanating from the judicial pronouncements discussed above, including the decision of the Supreme Court in the case of CIT v. Alagend ran Finance Ltd. [2007] 162 Taxman 465/293 ITR 1 and having regard to the facts of the case, the period of limitation as provided under section 263(2) has to be reckoned from the date of the original assessment passed under section 143(3) and not from the date of re-assessment passed under section 143(3) read with section 147 as the issues on which assessment was sought to be revised were not the subject matter of re-assessment made under section 143(3) read with section 147. Accordingly it is held that the impugned order passed by the DIT under section 263 revising the assessment passed under section 143(3) on 31-12-2008 is barred by limitation, having been passed after a period of two years form the end of the financial year in which the order under section 143(3) sought to be revised was passed. The said order is accordingly cancelled, treating the same as invalid in the eyes of law, and this appeal of the assessee is allowed. [Para 14]
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Ms. Kanchan Kaushal and Dhanesh Bafna for the Appellant. P. Soma Sekhar Reddy for the Respondent.
ORDER 
 
P.M. Jagtap, Accountant Member - This appeal filed by the assessee is directed against the order of the learned Director of Income-tax (IT&TP), Hyderabad dated 27.3.2014, passed under S.263 of the Income Tax Act, 1961.
2. The relevant facts of the case giving rise to this appeal are as follows : The assessee in the present case is a company which is tax non-resident in India. It is incorporated under the laws of United States of America and runs consultancy services in India in respect of various road projects, other public infrastructure projects by entering into agreements with National Highways Authority of India and Public Works Departments of different State Governments. For the purpose of rendering its services, the assessee company has a Permanent Establishment in India in terms of Article 5 of DTAA between India and USA in the form of project/site offices. The return of income for the year under consideration was filed by the assessee on 1.12.2006, declaring total income of Rs.14,78,07,194, In the assessment originally completed under S.143(3) vide order dated 31.12.2008, the income declared by the assessee from the projects started in India after 1.4.2003 at Rs.1,24,55,756, at the tax rate of 40% as per the provisions of S.44DA of the Act, was accepted by the Assessing Officer, and the same was brought to tax in India. The income of the assessee from the projects started in India before 1.4.2003, however, was determined by the Assessing Officer at Rs.18,86,95,273 as follows:—
	I. Remuneration Received in Foreign currency
	Rs. 7,98,89,239

	II. Remuneration received in Local currency
	Rs. 3,78,24,605

	III. TDS receipts borne by the clients
	Rs. 1,80,91,356

	IV. TDS on taxes received
	Rs. 3,44,809

	V. Reimbursable expenditure
	Rs. 5,25,45,264

	
	Rs. 18,86,95,273


3. The above income was brought to tax by the Assessing Officer in the hands of the assessee in India at the rate of 20% as per the provisions of S44D read with S.115A of the Act, and accordingly, the total tax payable by the assessee in India for assessment year 2006-07 was determined by the Assessing Officer at Rs.4,46,65,189.
4.Thereafter, it came to the notice of the Assessing Officer that service tax payable by the assessee company to the extent of Rs.8,67,107 was liable to be disallowed under S.43B of the Act, as the same was not paid by the assessee on or before the due date of filing of the return by the assessee for the year under consideration and by not making the said disallowance in the assessment originally completed under S.143(3) of the Act, income chargeable to tax had escaped assessment. He, therefore, reopened the assessment and issued a notice under S.148 to the assessee on 28.9.2011. During the course or re-assessment proceedings, the assessee agreed for the disallowance under S.43B on account of service tax payable to the extent of Rs.8,677,107 as the same had not been admittedly paid on or before the due date of filing of the return. Accordingly, the assessment under S.143(3) read with S.147 was completed by the Assessing Officer vide order dated 23.11.2011 making an addition of Rs.8,67,107 to the income of the assessee from the projects started after 1.4.2003 and tax at the rate of 40% was levied thereon as per the provisions of S.44DA of the Act.
5. Subsequently, the assessment records in the case of the assessee for the year under consideration, i.e. assessment year 2006-07 came to be examined by the learned Director of Income-tax (International Taxation & Transfer Pricing) and on such examination, he found that the assessee company had reported income of Rs.1,81,88,656 as 'expenses reimbursed' and claimed expenditure of Rs.5,25,33,190 as 'reimbursable expenses'. According to him, the Assessing Officer, however, did not verify the agreement on record to ascertain the exact amount of expenditure incurred, claim made by the assessee and the additional expenditure incurred over and above the budgeted amount etc. He was also of the opinion that the Assessing Officer even did not verify as to whether the assessee had offered the reimbursable receipts to the extent claim made on the clear cut budgeted amounts and whether the assessee's claim with regard to the amounts incurred over and above the budgeted cost was accepted by the Government agency. He noticed from the record that no such enquiry was ever initiated by the Assessing Officer. He also noted that in the absence of the itemized break up of reimbursed amounts, it was not possible to relate what was the expenditure incurred by the assessee under a particular head and what part of that claim was admitted and reimbursed by the client to the assessee company. He further noted that no current asset in the form of receivable was shown by the assessee, clearly indicating that 'reimbursed receipts' were offered by the assessee on cash basis. According to the learned DIT, this amounted to hybrid method of accounting followed by the assessee, which was inconsistent with the provisions of S.145(1) of the Act.
6. Keeping in view the errors pointed out by him in the order of the Assessing Officer, as narrated above, the learned DIT issued a notice under S.263 of the Act on 21.3.2014, requiring the assessee to show cause as to why the assessment made by the Assessing Officer should not be treated as erroneous and prejudicial to the interests of the Revenue and the same should not be revised under S.263 of the Act. In response to the said notice, a detailed reply was filed by the assessee, raising objections to the assumption of jurisdiction by the DIT under S.263 as well as offering its explanation as to how there was no error in the order of the Assessing Officer, as alleged by the learned DIT. After considering and discussing the submissions of the assessee in detail, the learned DIT held that the Assessing Officer either at the time of assessment or at the time of re-assessment, did not consider verification, genuineness, accounting and allowability of reimbursable expenses claimed by the assessee. He also held that there was no verification by the Assessing Officer with regard to reimbursable receipts offered by the assessee to tax, and there was no enquiry whatsoever that was conducted by the Assessing Officer in respect of projects started after 1.4.2003. He held that the failure on the apart of the Assessing Officer in not conducting such enquiries or not examining the claim of the assessee in accordance with law, rendered the assessment order erroneous and prejudicial to the interests of revenue. and the same was set aside by him to be made afresh by the Assessing Officer as per the following directions-
	"1.
	 
	In respect of projects started after 01.04.2003 the assessee debited an amount of Rs.5,25,33,190/0 to P&L Account. The Assessing Officer shall examine the allowability of the same by making proper enquiry on the expenditure so claimed.

	2.
	 
	The Assessing Officer shall verify the 'reimbursable receipts' that should have been offered to tax as per the clauses of the agreement."


7. Aggrieved by the order of the learned DIT passed under S.263, assessee has preferred this appeal before the Tribunal.
8. Learned counsel for the assessee, at the time of hearing before us, raised a preliminary legal issue challenging the validity of the impugned order passed by the DIT under S.263 on the ground that the same is barred by limitation. He submitted that the original assessment order in this case under S.143(3) was passed by the Assessing Officer on 31.12.2008, after taking into consideration all the relevant aspects including the 'expenses reimbursed' and 'reimbursable expenses'. He submitted that the said assessment was reopened by the Assessing Officer only on the issue of disallowance of Rs.8,67,107 to be made under S.43B on account of service tax payable and in the assessment completed under S.143(3) read with S.147 on 23.11.2011, the said issue alone was considered and decided by the Assessing Officer. He contended that vide his impugned order passed under S.263, the learned DIT has sought to revise the assessment on the issue of income offered by the assessee on account of 'expenses reimbursed' and deduction claimed on account of 'expenses reimbursable'. He contended that since these issues were not involved in the re-assessment made by the Assessing Officer under S.143(3) read with S.147, what the learned DIT has actually revised by the impugned order passed under S.263 is the order passed by the Assessing Officer under S.143(3) of the Act on 31.12.2008, and the same therefore, is barred by limitation, as per S.263(2) which provides that no order under S.263(1) shall be made after the expiry of two years from the end of the financial year in which the order sought be revised was passed. In support of this contention, the learned counsel for the assessee placed reliance on the following judicial pronouncements-
	(a)
	 
	CIT v. Alagendran Finance Ltd. [2007] 293 ITR 1/162 Taxman 465 (SC)

	(b)
	 
	CIT v. Shriram Engg Construction Co. Ltd. [2011] 330 ITR 568/11 taxmann.com 151 (Mad)

	(c)
	 
	Ashok Buildcon Ltd. v. Asstt. CIT [2010] 325 ITR 574/191 Taxman 29 (Bom.)

	(d)
	 
	CIT v. ICICI Bank Ltd. [2012] 343 ITR 74/[2013] 212 Taxman 130/19 taxmann.com 142 (Bom)

	(e)
	 
	CIT v. Bharti Airtel Ltd. [2013] 218 Taxman 112/37 taxmann.com 218 (Delhi)

	(f)
	 
	Decision of Hyderabad Bench 'A' of the Tribunal in GVK Industries Ltd. v. Asstt. CIT Circle 2(2), Hyderabad dated 18.10.2013 in IT Appeal No.620/Hyd/2009 for assessment year 2002-03


9. Learned Departmental Representative, on the other hand, strongly supported the impugned order passed by the DIT under S.263 on the issue of limitation, relying on the amendment made to S.147 by the insertion of Explanation (3) by the Finance Act, 2009 with retrospective effect from 1.4.1989. He contended that the case-laws relied on by the learned counsel for the assessee are rendered prior to this amendment and the effect thereto, which clearly supports the case of the Revenue on the issue of limitation, as raised by the learned counsel for the assessee has not been considered in the cited cases.
10. We have considered the rival submissions and also perused the relevant material on record. It is observed that the learned DIT by the impugned order passed under S.263 of the Act, has sought to revise the assessment made in the case of the assessee for the year under consideration, i.e. assessment year 2006-07, on the issues relating to income offered by the assessee on account of 'expenses reimbursed' and deduction claimed on account of 'reimbursable expenses' which, according to him, were not properly verified and examined by the Assessing Officer at any stage. It is pertinent to note that the assessment originally completed under S.143(3) for the year under consideration was subsequently reopened by the Assessing Officer only on the issue of disallowance made under S.43B on account of service tax payable and a perusal of the order passed by the Assessing Officer under S.143(3) read with S.147 clearly shows that this was the solitary issue, which was considered and decided by the Assessing Officer in the said assessment. The assessment completed originally under S.143(3) thus was neither reopened on the issue of income offered by the assessee on account of 'expenses reimbursed' and deduction claimed by the assessee on account of 'reimbursable expenses' nor the said issues were considered or dealt with in any manner in the assessment completed under S.143(3) read with S.147.
11. In the case of Alagendran Finance Ltd. (supra), cited by the learned counsel for the assessee, similar fact situation was involved in as much as the claim made by the assessee under the head "Lease Equalization Fund' was accepted by the Assessing Officer in the assessment originally completed under S.143(3) and the said assessment was subsequently reopened only in respect of three items, viz. (1) the expenses claimed for share issue; (2) bad and doubtful debts; and (3) excess depreciation on gas cylinder and good containers. Although the issue relating to assessee's claim in respect of Lease Equalization Fund was not the subject matter of the re-assessment proceedings, the learned Commissioner purported to invoke his revisional jurisdiction in terms of S.263 of the Act and directed the Assessing Officer by an order dated 29th March, 2004 to check and assess the lease rental from lease equalization fund, if any, and to bring to tax the same. In these facts and circumstances of the case, which are similar to the facts involved in the present case, the Hon'ble Supreme Court, after discussing elaborately the legal position on the issue of scope of re-assessment proceedings and the doctrine of merger, held that the learned CIT having exercised his revisional jurisdiction to reopen the order of assessment only in relation to Lease Equalization Fund, which was not the subject matter of re-assessment proceedings, the period of limitation provided for in Sub-section (2) of S.263 of the Act would begin to run from the date of order of original assessment and not from the date of order of re-assessment. Accordingly, the order passed by the CIT under S.263 was held to be invalid by the Hon'ble Supreme Court, having been passed beyond the period of limitation as provided in sub-section (2) of S.263 of the Act. To the similar effect is the decision of the Hon'ble Bombay High Court in the case of Ashoka Buildcon (supra) cited by the learned counsel for the assessee, wherein it was held that where an assessment has been reopened under S.147 in relation to particular grounds or in relation to certain specified ground, and subsequent to the passing of the order of re-assessment , jurisdiction under S.263 is sought to be exercised with reference to the issue which did not form the subject of re-opening of the assessment or order of re-assessment, the period of limitation provided in sub-section (2) of S.263 would commence form the date of the order of assessment and not from the date on which the order reopening the assessment has been passed.
12. At the time of hearing before us, the Learned Departmental Representative has relied on the amendment made to S.147 by the insertion of Explanation 3 by the Finance Act, 2009 with retrospective effect from 1.4.1989, in order to support the impugned order of the DIT on the issue of limitation. It is observed that a similar stand was taken on behalf of the Revenue in the case of ICICI Bank Ltd. (supra), before the Hon'ble Bombay High Court relying on explanation (3) to S.147, as inserted by the Finance Act, 2009 with retrospective effect from 1.4.1989. It was contended that as a result of insertion of the said explanation, once assessment is reopened, the Assessing Officer is entitled to assess or re-assess the income in respect of any issue which has escaped the assessment, though the reasons in respect of such issues have not been included in the reasons recorded under S.148(2). It was urged that when the Assessing Officer reopened the assessment, the entire assessment was at large, as per Explanation (3) and hence, he ought to have applied his mind to all the issues involved in the case of the assessee. This plea raised on behalf of the Revenue relying on Explanation (3) to S.147 however, was not accepted by the Hon'ble Bombay High Court relying on its decision in the case of Ashoka Buildcon Ltd. (supra), wherein it was held after taking into consideration the effect of the said Explanation as under:—
"Where a reassessment has been made pursuant to a notice under Section 148 the order of reassessment prevails in respect of those items which form part of reassessment. On items which do not form part of the reassessment, the original assessment continues to hold the field. When the Assessing Officer reopens an assessment on a particular issue, it is open to him to make a reassessment on that issue as well as in respect of other issues which subsequently come to his notice during the course of the proceedings under Section 147. The submission of the revenue is that by not passing an order of reassessment in respect of other independent issues. The order of the Assessing Officer can be construed to be erroneous and to be prejudicial to the interests of the Revenue within the meaning of Section 263. The submission cannot be accepted in the facts of the present case. The substantive part of Section 147 as well as Explanation enables the Assessing Officer to assess or reassess income chargeable to tax which he has reason to believe had escaped assessment and other income which has escaped assessment and which comes to his notice subsequently in the course of the proceedings under the section. There is nothing on the record of the present ease to indicate that there was any other income which had come to the notice of the Assessing Officer as having escaped assessment in the course of the proceedings under Section 147 and when he passed the order of reassessment. The Commissioner, w\hen he exercised his jurisdiction under Section 263, in the facts of the present case, was under a bar of limitation since limitation would begin to run from the date on which the original order of assessment was passed. We must however clarify that the bar of limitation in this case arises because the revisional jurisdiction under Section 263 is sought to be exercised in respect of issues which did not form the subject matter of the reassessment proceedings under Section 143 (3) read with 147. In respect of those issues, limitation would commence with reference to the original order of assessment. If the exercise of the revisional jurisdiction under Section 263 was to be in respect of issues which formed the subject matter of the reassessment after the original assessment was reopened, the commencement of limitation would be with reference to the order of reassessment. The present case does not fall in that category."
13. Hon'ble Bombay High Court in the case of ICICI Bank Ltd. (supra) accordingly proceeded to hold that the order under S.143(3) passed originally cannot stand merged with the order of re-assessment in respect of those issues which did not form the subject matter of re-assessment and Explanation (3) of S.147 will not alter this position. It was held that Explanation (3) only enables the Assessing Officer, once an assessment is reopened, to assess or reassess the income in respect of an issue in respect of which no reasons were indicated in the notice under S.148(2), but this will not obviate the bar of limitation under S.263(2). It was held that where the jurisdiction under S.263(1) ought to be exercised with reference to an issue which is covered by the original order of assessment under S.143(3) and it does not form part of the re-assessment, limitation must necessarily begin to run from the order under S.143(3).
14. Keeping in view the legal position emanating from the judicial pronouncements discussed above, including the decision of the Hon'ble Supreme Court in the case of Alagendran Finance Ltd. (supra) and having regard to the facts of the case, we are of the view that the period of limitation as provided under S.263(2) has to be reckoned from the date of the original assessment passed under S.143(3) and not from the date of re-assessment passed under S.143(3) read with S.147 of the Act, as the issues on which assessment was sought to be revised were not the subject matter of re-assessment made under S.143(3) read with S.147. This view also gets support from the decision of the coordinate bench of this Tribunal dated 18.10.2013 in the case of GVK Industries Ltd. (supra). Accordingly we hold that the impugned order passed by the DIT under S.263 revising the assessment passed under S.143(3) on 31.12.2008 is barred by limitation, having been passed after a period of two years form the end of the financial year in which the order under S.143(3) sought to be revised was passed. The said order is accordingly cancelled, treating the same as invalid in the eyes of law, and this appeal of the assessee is allowed.
15. In view of our decision on the preliminary legal ground raised by the learned counsel for the assessee, whereby we have held the order under S.263 to be invalid in the eyes of law, we are not inclined to go into other grounds raised by the assessee on merits, as the issues involved therein have become academic in nature.
16. In the result, appeal of the assessee is allowed.
RANJAN 

*In favour of assessee.
IT/ILT : Where TPO had not taken any comparable for benchmarking international transaction of assessee and TPO had not mentioned anything against benchmarking of this international transaction by assessee, TP adjustment by taking ALP at nil was to be deleted 
IT/ILT : Where entire job was sub-contracted on back to back basis, there can be no alocation of cost of said work
■■■
[2014] 52 taxmann.com 137 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K'
International Metro Civil Contractors
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Assistant Commissioner of Income-tax, Range - 18 (1), Mumbai*
N.K. BILLAIYA, ACCOUNTANT MEMBER 
AND AMIT SHUKLA, JUDICIAL MEMBER 
IT APPEAL NOS. 8160 OF 2010, 2368 & 3732 OF 2011 
2961 & 3608 OF 2012, 5787 & 6383 (MUM.) OF 2013
[ASSESSMENT YEARS 2004-05 TO 2008-09] 
SEPTEMBER  26, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment years 2004-05 and 2005-06 - Assessee JV came into existence with independent enterprises coming together for executing contract for DMRC - As per agreement between assessee and its JV partners, overhead office expenses of respective JV partners were to be allocated to assessee with a cap of 8.5 per cent of turnover of assessee - TPO had arrived at ALP of this international transaction at Nil on basis that assessee was awarded a single contract work in earlier years and more than 85 per cent of said contract had already been assigned to various sub-contractors including AEs on back to back basis - However, TPO had not taken any comparable for benchmarking this international transaction - Moreover, he had not mentioned anything against benchmarking of this international transaction by assessee - Whether, on facts, TP addition was to be deleted - Held, yes [Paras 29 and 30] [In favour of assessee] 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment years 2004-05 and 2005-06 - Assessee had sub-contracted work to its AE based on lowest bidding - Entire job was sub-contracted on back to back basis - TPO had also not brought on record any comparable or set of comparable in support of adjustment on account of excess cost claimed - Whether there could be no allocation of cost of said work - Held, yes [Paras 30 and 31] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee JV came into existence with 5 independent enterprises coming together for executing a contract for DMRC. As per the agreement between the assessee and its JV partners, overhead office expenses of the respective JV partners were to be allocated to the assessee with a cap of 8.5 per cent of the turnover of the assessee.

	■ 
	 
	TPO noticed that the assessee was awarded a single contract work in the earlier years and more than 85 per cent of the said contract had already been assigned to various sub-contractors including AEs on back to back basis. The TPO further observed that the assessee had not furnished any details or evidences regarding the nature of these head office expenses. The TPO proceeded by taking the ALP of the allocation of overhead expenses at Rs. Nil and made an adjustment.

	■ 
	 
	DRP confirmed said order.

	■ 
	 
	On appeal:


HELD-I
 
	■ 
	 
	The TPO had not brought out any fact to indicate that the extents of overhead expenses were in excess of any overhead expenses debited in any of the comparable or the set of comparable and in fact the TPO had not taken any comparable for benchmarking this international transaction. Moreover, the TPO has not mentioned anything against the benchmarking of this international transaction adopted by the assessee and how the same was not acceptable. No defect has been pointed out by the TPO on the documentation maintained by the assessee as required under the relevant rules. The observation of the TPO that more than 85 per cent of the contract is assigned to various sub-contractors including AEs on back to back basis cannot be accepted for the simple reason that the ultimate responsibility of the contract lies with the assessee. Further, the observation of the TPO that the assessee has not furnished any details is not correct as the assessee has furnished copy of the certificate from the auditors of the members of the JV confirming the overhead charging rate and its apportionment to the assessee's operation and debit note raised by the members of the JV supporting the overhead so charged by them. [Para 29]

	■ 
	 
	It is an undisputed fact that this charge of overhead cost had been examined in the earlier years also and no adverse inference has been drawn and the charging of overhead cost was found to be at arm's length price. Considering all these facts in totality and keeping in mind that such allocation of overhead expenses has been right from the inception of JV, there was no reason to accept the conclusion reached by the TPO. Accordingly, the findings of the lower authorities were set aside and the Assessing Officer was directed to treat this international transaction at arm's length price. [Para 30]


FACTS-II
 
	■ 
	 
	The assessee gave sub-contract to the AE on 'back to back' basis by keeping a gross margin of 12.5 per cent based on the lowest bidding by the AE.

	■ 
	 
	It had paid sub-contract expenses namely Tunnel ventilation charges to its AE and applied CUP method to justify ALP of said transaction.

	■ 
	 
	The TPO was of the firm belief that all the overhead expenses of the assessee were to be taken into account while deciding the gross margins in awarding the sub-contracts especially to the AEs.

	■ 
	 
	According to the TPO, 1.43 per cent needs to be factored while determining the sub- contract value of the tunnel ventilation work given to the AE (Samsung Corporation) and on receiving no details of segmental analysis of data/profitability of contract works with the AEs and the non AEs, the TPO computed the ALP of the sub-contract price.

	■ 
	 
	DRP confirmed said order.


HELD-II
 
	■ 
	 
	In so far as determination of ALP of Tunnel ventilation charges paid to AE Samsung Corpn., Japan, we find that the assessee had retained a gross profit margin of 12.5 per cent of the VAC works. The assessee had done no portion of the work and the entire job was sub-contracted on back to back basis. Therefore, there can be no allocation of the cost of the VAC work. We, further find that the assessee has awarded this sub-contract to Samsung Corpn., based on the lowest bidding by the AE. The TPO had also not brought on record any comparable or set of comparable in support of the adjustment on account of excess cost claimed. [Para 31]

	■ 
	 
	Assessment years 2004-05 and 2005-06. No adverse inferences have been drawn in respect of the ALP for this international transaction in earlier year therefore, there was no merit in the findings of the TPO. We, Accordingly, the adjustments made on account of arm's length price in relation to these international transactions was to be deleted. [Para 32]


CASES REFERRED TO
 
Goetze (India) Ltd. v. CIT [2006] 157 Taxman 1 (SC) (para3.7), Brics Securities Ltd. v. Dy. CIT [IT Appeal Nos. 4515 & 4516 (Mum.) 2008, dated 25-2-2011] (para 6), Oracle India (P.) Ltd. v. CIT [2013] 39 taxmann.com 150 (Delhi) (para 6) and Mukand Global Finance Ltd. v. Dy. CIT [2009] 117 ITD 20 (Mum.) (para 34.3).
Sunil M. Lala, Varun Sankhesara and Harsh Shah for the Appellant. Pritam Singh and Akhilendra P. Yadav for the Respondent.
ORDER 
 
PER BENCH - ITA Nos. 2368 & 3732/M/2011 & 8160/M/2010 are appeals by the assessee for assessment years 2004-05 to 2006-07. ITA Nos. 3608 & 2961/M/2012 are the cross appeals by the assessee and the Revenue for assessment year 2007-08 and ITA Nos. 5787 & 6383/M/2013 are the cross appeals by the assessee and the Revenue for A.Y. 2008-09. All these appeals were heard together and dispose of by this common order for the sake of convenience.
ITA No. 2368/Mum/2011 - A.Y. 2004-05 
2. The assessee is a joint venture comprising of 5 members namely
	S. No. 
	Name of Member 
	Participating Interest 

	a.
	Dyckerhoff & Widmann AG, Germany (later changed to Dywidag International Gmbh)
	29.0%

	b.
	Larsen & Toubro Ltd., India
	26.0%

	c.
	Samsung Corporation, Korea
	26.0%

	d.
	Ircon International Ltd. India
	9.5%

	e.
	Shimizu Corpon, Japan
	9.5%

	
	
	100.0%


3. The Joint venture is engaged in execution of a project for construction of the Rail Corridor from ISBT upto Central Secretariat packaged as MCIB for the Delhi Metro Rail Corporation. The return for the year was filed on 30.10.2004 declaring a loss of Rs. 6,59,74,376/-. The return was selected for scrutiny assessment and statutory notices were issued and served upon the assessee.
3.1 During the course of the assessment proceedings, a proposal u/s. 142(2A) for audit of the books of account was forwarded to the Commissioner of Income Tax-18, Mumbai. The CIT granted approval which was challenged by the assessee vide a Writ petition. The Hon'ble Bombay High Court set aside the order. Again a proposal was sent for Special Audit u/s. 142(2A) which was approved by the Commissioner. Against this order, the assessee approached the Hon'ble Bombay High Court in a Writ Petition and the Hon'ble Bombay High Court dismissed the petition. The assessee filed a Special Leave Petition before the Hon'ble Supreme Court against the order of the Hon'ble Bombay High Court. The Hon'ble Supreme Court dismissed the Special Leave Petition and the audit u/s. 142(2A) consequently conducted by the auditors.
3.2 The Assessing Officer noticed that the auditors have made the observation in relation to the accounting of the assessee. The specific observations related to the accounting treatment of sales, the assessee explained that it is following the Accounting Standard AS-7 issued by the Institute of Chartered Accountants of India (ICAI) on "Construction Contracts. This method of accounting was outrightly rejected by the Special auditors/AO with the observation that Accounting Standard AS-7 issued by the ICAI is mandatorily applicable only for the limited purpose of preparing annual account and declaring sales and cost of sales by all enterprises engaged in the execution of civil construction contracts. However, the mandatory nature of this Accounting standard does not extend to the computation of the assessable income under the Income-tax Act. The Special Auditors/AO further observed that only two accounting standards have been notified by section 145(2) of the Act which are namely (i) Accounting Standard-I relating to disclosure of accounting policies, and (ii) Accounting Standard-II relating to disclosure of prior period and extraordinary items and changes in accounting policies. Except for these two accounting standards, no other accounting standards have been prescribed in respect of any class of assesses or any class of income. According to the AO, the assessable income of any person engaged in carrying on a business or profession is to be computed in accordance with the provisions contained in Chapter IV-D of the Act, basically provides that all incomes from business arising and accruing during a previous year must be assessed to tax after reducing all expenses pertaining to that business incurred during the relevant previous year and also after allowing any deductions permissible under Chapter VI-A of the Act. The AO was of the firm belief that assessable income has to be computed independent of AS-7 issued by the ICAI by considering all incomes and expenses of previous year. It was further observed that the assessee has shown a turnover of Rs. 4,94,75,18,674/- in its books as per AS-7. However, the turnover declared in the returns of work contract was at Rs. 5,30,46,88,602/-. The turnover as per running account (RA) was at Rs. 5,00,68,52,523/-. The AO was of the strong belief that the turnover as per running account should be considered as the actual turnover for the year.
3.3 The assessee was asked to justify its claim of turnover of Rs. 4,94,78,18,674/-. The assessee filed a detailed reply stating that it has been consistently following AS-7 and it is incorrect to hold that it is not mandatory under the Income tax Act. The assessee claimed that this method was accepted in the earlier years also. This explanation of the assessee did not find favour from the AO. The AO was of the belief that income assessable under the Income Tax Act has to be computed in accordance with the Act and since the accounts have been drawn by the assessee on the basis of AS-7 which is neither recognized nor mandatory under the Act. The AO proceeded by taking the turnover as per the Running Account statement as the actual turnover for the year under consideration and added the difference of Rs. 5,90,33,849/- to the income of the assessee.
3.4 Proceeding further, it was noticed that the assessee has debited depreciation of Rs. 43,42,76,155/- to the profit and loss account. On perusal of the depreciation chart, it was found that the assessee has provided depreciation based on the useful life of the asset over the contractual period of the project and the value of asset for this purpose has been arrived at the cost of acquisition minus its estimated residual value. The AO was of the opinion that under the Act, depreciation has to be provided as per the prescribed rule. The assessee was asked to justify its claim. It was explained by the assessee that in the case of large civil construction contracts like that executed by the assessee, correct method of computing depreciation was the amortization method adopted by it. The AO did not accept this contention of the assessee. According to the AO, the depreciation as per the I.T. Rules allowable for the year under consideration works out to Rs. 19,81,46,925/- and disallowed the difference of Rs. 23,61,29,230/- and completed the assessment.
3.5 Aggrieved by this, the assessee carried the matter before the Ld. CIT(A) and reiterated its claim that it is consistently following Accounting Standard AS-7 which has been accepted in earlier years therefore, the AO has grossly erred in rejecting its method of accounting. The Ld. CIT(A) although accepted the fact that assessee has been consistently following AS-7 for preparing its account at the same time agreed with the findings of the AO that raising bills for the work completed is an objective and reasonable basis for determining the sales. The method adopted by the assessee will amount to factoring many unforeseen events which are yet to occur at the time of closing of the year. According to the Ld. CIT(A), only ascertained liabilities can be allowed as deduction for the purpose of determining income. The Ld. CIT(A) further dismissed the submission of the assessee that AS-7 has already been accepted in earlier years since in earlier years, the project did not exceed completion of 50%. The Ld. CIT(A) concluded by holding that the method of accounting prescribed in ICAI could be mandatory for the assessee. However, for the purpose of income tax, the assessee has to modify the results according to the provisions of the Income tax Act and accordingly confirmed the additions made by the AO.
3.6 In so far as the claim of depreciation by amortization method by the assessee is concerned, after considering the facts and the submission, the Ld. CIT(A) was of the opinion that depreciation is a charge on current year's income by prescribed rate mandated by the statute. Therefore, there is no option available either for the assessee or for the AO to deviate from the prescribed rate mandated by the statute. The Ld. CIT(A) further observed that the difference amount between the statutory depreciation and excess as per amortization also cannot be allowed u/s. 37 of the Act as Sec. 37 is not applicable to depreciation. The Ld. CIT(A) concluded that there is no evidence to show that expenses on machineries were revenue in nature and accordingly upheld the findings of the AO in relation to the claim of depreciation.
3.7 Before the Ld. CIT(A), the assessee raised an additional ground which related to the claim of foreseeable losses of Rs. 4,42,31,018/-. The Ld. CIT(A) observed that the assessee itself has disallowed the claim in the return of income. Since he has rejected the method adopted by the assessee and further relying upon the decision of the Hon'ble Supreme Court in the case of Goetze (India) Ltd. v. CIT [2006] 157 Taxman 1, the Ld. CIT(A) was of the firm belief that no such claim can be made without filing a revised return and accordingly dismissed the claim of foreseeable losses of Rs. 4,42,31,018/-.
3.8 Aggrieved by this, the assessee is before us.
4. Ground No. 1 relates to the addition of Rs. 5,90,33,849/- on account of alleged difference in sales.
4.1 The Ld. Counsel for the assessee strongly submitted that the Revenue authorities have grossly erred in rejecting the method of accounting of the assessee when the assessee has followed a well recognized method following the Accounting Standard AS-7 issued by ICAI specifically in respect of construction contracts. It is the say of the Ld. Counsel that in the immediately preceding assessment years i.e. A.Y. 2002-03 and 2003-04, the same method was followed and the matter travelled upto the Hon'ble Jurisdictional High Court and the Revenue lost in successive appeals. Therefore, a different view taken for the year under consideration is uncalled for.
4.2 The Ld. Departmental Representative strongly submitted that facts of the year under consideration are distinguishable from the facts of the earlier year as in the earlier year, the percentage of completion was much less than 50% and the assessee did not offer any taxable income during those years. Relying upon the findings of the lower authorities, the Ld. DR stated that the income has to be computed as per provisions of the Act and the Revenue authorities have done no error in computing the income as per provisions of law.
4.3 We have heard the rival submissions and carefully perused the orders of the lower authorities. It is an undisputed fact that the assessee has been following AS-7 right from its inception. The sales are booked as per Accounting Standard AS-7. It is an admitted fact that no adverse inference has been drawn in earlier assessment years in so far as the method of recording sales in the books is concerned. The entire dispute revolves around the application of AS-7 issued by ICAI. The Revenue authorities have dismissed the application on the ground that it is not a notified Accounting Standard as per the provisions of Sec. 145 of the Act.
4.4 The principal problem relating to accounting for construction contracts is the allocation of revenues and related costs to accounting periods over the duration of the contract. For solving this problem, the Institute of Chartered Accountant of India came out with Accounting Standard AS-7 on account for construction contracts. Construction contracts are formulated in a variety of ways in general fall into two basic types (1) fixed price contracts and (2) cost plus contract. Two methods of accounting for contracts commonly followed by the contractors are the percentage of completion method and the completed contract method.
4.5 Under the percentage of completion method, Revenue is recognized as the contract activity progresses based on the stage of completion reached. The cost incurred in reaching the costs of completion are matched with revenue resulting in the reporting of results which can be attributed to the proportion of the work completed. Although as per the principle of prudence, Revenue is recognized only when realized under this method, the revenue is recognized as the activity progresses even though in certain circumstances it may not be realized. Under the percentage of completion method, the amount of revenue recognized is determined by reference to the stage of completion of the work activity at the end of each accounting period. The addition of this method of accounting for contract, revenue is that it reflects revenue in the accounting period during which activity is undertaken to earn such revenue. In accounting for construction contract in financial statement, either the percentage of completion method or the completed contract method may be used. When a contractor used a particular method of accounting for a contract, then the same should be adopted for all contracts. The assessee is following the percentage of completion method and during the year under consideration, the percentage of completion is accepted at 62.66%.
4.6 Coming to the provisions of Sec. 145 of the Act, Sec. 145(2) provides that the Central Government may notify in the Official Gazette from time to time accounting standards to be followed by any class of assessee or in respect of any class of income. It is a fact that AS-7 has not been notified by the Central Government. This does not mean that the assessee is precluded from following AS-7. What section 145 provides is that the Accounting Standards which have been notified by the Central Government have to be mandatorily followed by the assessee. But this does not mean that the assessee cannot follow the other Accounting standards issued by ICAI. The ICAI is the highest accounting body of the country created by an Act of parliament therefore accounting standards issued by it cannot be brushed aside lightly. On the contrary, if an assessee is following the accounting standards issued by ICAI, it would give more credibility and authenticity to its account. Further, Sec. 145(1) of the Act provides that "Income chargeable under the head "Profits and gains of business shall be computed in accordance with either cash or mercantile system of accounting regularly employed by the assessee which means that in either of the situation i.e. mercantile system or cash system, if the assessee is consistently following accounting standards issued by the ICAI, the same will become part of the method of accounting of the assessee and the income for the purpose of tax has to be computed as per the method of accounting followed by the assessee. No doubt, the Central Government has notified only two accounting standards. This means that if the method of accounting followed by the assessee is in contravention to the notified accounting standards, the provisions of Sec. 145 will prevail. This does not mean that if the assessee is following a particular accounting standard issued by ICAI which is not notified by the Central Government, the method of accounting of the assessee would be out-rightly rejected. As there is no doubt that the assessee has been consistently following accounting standard-7, in our considered opinion, the method followed by the assessee has to be accepted. We, therefore, do not find any justification in not accepting the sales recorded by the assessee in its books of accounts as per Accounting Standard AS-7. We set aside the findings of the Ld. CIT(A) and direct the AO to delete the addition of Rs. 5,90,33,849/-. Ground No. 1 is accordingly allowed.
5. Ground No. 2 relates to the disallowance of Rs. 23,61,29,230/- out of amortization of cost of specific equipment.
5.1 During the course of the assessment proceedings, it was noticed that the assessee has debited depreciation of Rs. 43,42,76,155/- to the profit and loss account. On perusing the schedule, it was found that the assessee has provided depreciation on the useful life of the asset over the contractual period of the project and the value of an asset for this purpose has been arrived at by the cost of acquisition minus its estimated residual value. It was further noticed that the assessee has claimed the same amount of depreciation under the Income Tax Act also. The AO was of the firm belief that the assessee has not followed the procedure for computing depreciation as per the rates prescribed in the Income Tax Rule which are mandatorily required to be followed by all assessees without any exception.
5.2 It was explained by the assessee that in the case of large civil construction contract, correct method of computing depreciation was the amortization method adopted by the assessee. It was further explained that the equipments are purchased specifically for the particular project only and in many cases the specialized equipment and machinery is not capable of being used for other projects. To substantiate this proposition, the assessee stated that the AOP have been formed only for the purpose of executing the contract with DMRC. The residual values of the assets have been evaluated by technical experts and the cost of the assets as reduced by the residual value is written off over the period of the project. The AO was of the opinion that there is no option available to the assessee to claim depreciation otherwise than what is prescribed under Rule 5 of the Income-tax Rules. The AO further denied the claim u/s. 37 of the Act stating that Sec, 37 is applicable on any expenditure of revenue nature which is wholly and exclusively laid out for the purpose of the business but which is not an expenditure of the nature prescribed in Sections 30 to 36 of the Act. The AO accordingly disallowed and added a sum of Rs. 23,61,29,230/-.
6. Before us, the assessee reiterated its claim of amortization. It is the say of the Ld. Counsel that even if specific rates are provided in the Act for the claim of depreciation, there is no prohibition in claiming the amount as expenditure. To substantiate, reliance was placed on the decision of the Tribunal Mumbai Bench in the case of Brics Securities Ltd. v. Dy. CIT IT Appeal Nos. 4515 & 4516 (Mum.) 2008, dated 25-2-2011]. Further reliance was placed on the decision of the Hon'ble Delhi High Court in the case of Oracle India (P.) Ltd. v. CIT [2003] 39 taxmann.com 150.
7. Per contra, the Ld. Departmental Representative supported the findings of the Revenue authorities.
8. We have carefully considered the rival submissions and perused the orders of the lower authorities and the decisions relied upon by the assessee. The assessee has followed a particular method of claiming depreciation/amortization. However, the Income tax Act u/s. 32 specifically provides the method of computing the depreciation and the Income Tax Rules provide the relevant rates. All assessees are bound to follow the rates prescribed under the rules and compute the depreciation as per the procedure laid down u/s. 32 of the Act. The assessee has followed none. The corporate assessees compute depreciation in their books of account as per the Companies Act 1956. The same is recomputed for filing the Income tax returns in line with the provisions of the Income tax Act. By similar analogy, the assessee is free to compute the depreciation in its books in whatever manner/whatever method it wants to adopt but for income-tax purpose, the depreciation shall be computed and allowed as per the provisions of the Income-tax Act. The reliance on the judicial decisions placed by the AR do not support the facts of the case. The decision relied upon by the assessee relate to the fact that whether the expenditure is of revenue or capital in nature. In both the cases relied upon by the assessee the expenditure relates to the purchase of software and the judicial authorities have taken a view that even if specific rate of depreciation is provided in the rules in respect of softwares, yet software expenditure can be allowed as revenue expenditure considering the nature of the software expenditure. The same analogy cannot be applied on the facts of the case in hand because the assessee has never claim the entire cost of equipment as revenue expenditure. Thus, facts are clearly distinguishable. As the revenue authorities have rightly allowed the depreciation as per provisions of the Act, no interference is called for. Ground No. 2 is accordingly dismissed.
9. Ground No. 3 relates to the provision of foreseeable losses aggregating to Rs. 4,42,31,018/-.
10. This claim was made for the first time before the Ld. CIT(A) and the Ld. CIT(A) declined to entertain the claim following the decision of the Hon'ble Supreme Court in the case of Goetz India Ltd. As we have held the applicability of Accounting Standard AS-7 in favour of the assessee, we restore this issue to the file of the AO. The assessee is directed to furnish the claim of foreseeable losses before the AO. The AO is directed to decide this issue afresh in the light of the Accounting Standard AS-7. Ground No. 3 is set aside for statistical purpose.
11. In the result, the appeal filed by the assessee is partly allowed for statistical purpose.
ITA No. 3732/M/2011 - A.Y. 2005-06
12. Ground No. 1 relates to the addition of Rs. 21,74,20,707/- on account of alleged difference in sales.
13. The entire issue revolves around the applicability of Accounting Standard AS-7. We have considered this issue in detail in ITA No. 2368/M/2011 qua ground No. 1 of that appeal. For our detailed discussion in the said appeal and for similar reasons, ground No. 1 is decided in favour of the assessee and against the revenue.
14. Ground No. 2 relates to the disallowance of expenditure of Rs. 1,31,59,717/- being prior period expenses.
14.1 It was noticed that the assessee has charged spare parts imported at Rs. 84,13,454/- and Rs. 47,46,263/- for freight packing, forwarding and rates and taxes which in the opinion of the Revenue authorities pertain to earlier years and accordingly were disallowed as prior period expenses.
15. Before us, the Ld. Counsel for the assessee stated that since the assessment year 2004-05 is also under consideration, the expenses may be allowed in that year. We find force in the contention of the Ld. Counsel. It is not in dispute that the expenditure of Rs. 1,31,59,717/- has been disallowed as it pertain to A.Y. 2004-05. We, accordingly, restore this issue to the file of the AO. The AO is directed to entertain the claim of the assessee in A.Y. 2004-05. Ground No. 2 is treated as allowed for statistical purpose.
16. Ground No. 3 relates to the disallowance of Rs. 3,84,018/- out of salary.
16.1 It was noticed that the assessee has claimed TDS liability of Rs. 1,15,68,355/- being TDS on salary to expatriate employees by JV. The sum was reduced to Rs. 1,08,84,337/- through a rectification entry by debiting TDS payable by Rs. 3,84,108/- and crediting salary account. Accordingly, Rs. 3,84,10-8/- was treated as excess credit of salary. It was explained by the assessee that this mistake has crept up and has been rectified by the accountant. However, the same was disallowed as excess salary.
16.2 Before us, the Ld. Counsel for the assessee stated that it was a genuine mistake on the part of the accountant and the sum of Rs. 3,84,018/- has been added back in A.Y. 2006-07.
17. We find that there is no dispute that there was an excess credit of salary by Rs. 3,84,018/-. We, therefore, do not find any infirmity in the finding of the Revenue authorities. However, in the interest of justice, we direct the AO to verify whether this amount was added back in A.Y. 2006-07 and if found added back, the same may be reduced accordingly. Ground No. 3 is allowed in part for statistical purpose.
18. Ground No. 4 & 5 are not pressed and are dismissed as not pressed.
19. Ground No. 6 relates to the disallowance of Rs. 6,70,16,775/- out of amortization of cost of specific equipment.
19.1 This issue has been discussed by us in detail in ITA No. 2368/M/11 qua ground No. 2 of that appeal. For our detailed discussion therein, this ground is dismissed.
20. Ground No. 7 is not pressed and is accordingly dismissed.
21. Ground No. 8 relates to the disallowance of Rs. 3,25,340/- u/s. 40(a)(ia) of the Act.
21.1 It was noticed that payment of Rs. 1,98,790/- to Times of India and payment of Rs. 1,26,550/- to Thomson Press was disallowed as no tax was deducted at source u/s. 40(a)(ia) of the Act.
21.2 Before us, the Ld. Counsel for the assessee stated that the same should be allowed in the year of payment.
21.3 We do not find any merit in this submission of the Ld. Counsel. If in subsequent year, it is found that the assessee has deposited the tax, it will automatically be allowed as per provisions of the law. It requires no specific direction. Ground No. 8 is accordingly dismissed.
21.4 In the result, the appeal filed by the assessee is partly allowed for statistical purpose.
ITA No. 8160/Mum/2010 - A.Y. 2006-07- Assessee's appeal
22. Ground No. 1 relates to the grievance that the revenue authorities have not accepted the applicability of Accounting Standard AS-7.
22.1 This issue has been discussed and decided at length by us in ITA No. 2368/M/2011 qua ground No. 1 of that appeal. For our detailed discussion in that appeal ground No. 1 is decided in favour of the assessee and against the revenue.
23. Ground No. 2 relates to the disallowance of amortization of the cost of asset.
23.1 This issue has also been decided by us in ITA No. 2368/M/11 qua ground No. 2 of that appeal. . For our detailed discussion therein ground No. 2 is decided against the assessee and in favour of the Revenue.
24. Ground No. 3 is against adjustment of Rs. 11.48 crores to arm's length price in relation to international transaction entered into with Associated Enterprises (AE).
24.1 Facts relating to this issue are that the assessee has entered into the following international transaction with its AE.
	Sr. No. 
	Name of the Associated Enterprise 
	Nature of International Transaction 
	Method used for determining ALP 
	Amount in INR 

	1.
	Gtckerhoff & Widmann AG
	Purchase of old equipments
	Comparable uncontrolled price method
	2,939,660

	2.
	Samsung Corporation
	Tunnel ventilation and station Air conditioning & ventilation works
	Comparable uncontrolled price method
	690,805,808

	3.
	Samsung Corporation
	Head Office Overheads
	Cost Plus Method
	43,893,690

	4.
	Dytwidag International Gmbh
	Head Office Overheads
	Cost plus method
	53,420,531

	5.
	Shimizu Corpn.
	Head Office Overheads
	Cost Plus Method
	17,499,829

	6.
	Samsung Corporation
	Direct expenses
	Cost
	1,114,860

	7.
	Dytwidag International GmbH
	Direct Expenses
	Cost
	11,543,328

	8.
	Shimizu Corporation
	Direct Expenses
	Cost
	464.236

	
	Total
	
	
	821,681,942


24.2. The nature of international transaction is as under:
	Sr. No. 
	Name, Address and country of tax residence of the Associated Enterprise.
	Relationship with IMCC 
	Nature of business 

	1.
	Dyckerhoff & Widmann AG Landstrasse 1, Post Sach, 810280, D 81902, Munich, Germany
	Member of UJV
	Specialized Civil Construction

	2.
	Dywidag International GmbH Erdinger Landstrasse 1, 81902 Munchen, Germany, Tax Residence: Germany
	Member of UJV
	Specialized Civil Construction

	3.
	Samsung Corporation Seongnam-si,Gyeongi-do, Korea, Tax Residence: Korea
	Member of UJV
	Specialized in International trade, export, import, project financing, construction & development.

	4.
	Shimizu Corporation Seavans South, 1-2-3, Shibaura, Minato-Ku, Tokyo 105-8007 Tax Residence: Japan
	Member of UJV
	Contracting for building, Civil engineering and other construction works


24.3 During the course of the TP proceedings, the TPO noticed that the assessee was formed with the object of bagging the contract from DMRC and executing the same. The contract was already awarded to the assessee in the earlier years and the project is under continuation. It was further observed that more than 85% of the said contract has already been assigned to various sub-contractors including AEs in the form of sub-contract on "back to back" basis. According to the TPO, there cannot be any further overhead expenses in respect of these sub-contract works assigned to others. The assessee explained that there is an agreement between the assessee and all the 5 Joint Venture (JV) partners as per which all the JV partners are permitted to allocate their head office expenses to the assessee to the extent of 8.5% of the turnover of the assessee. Similarly, the allocation of head office expenses to the assessee also should not exceed 8.5% of their turnover i.e. JV partners turnover constituted in the contract receipts of the JV. The TPO further observed that the assessee has not furnished any details or evidences regarding the nature of these head office expenses.
24.4 It was further noticed that there are other expenses of the JV partners debited in the books of the assessee by way of other direct expenses indicating that all the expenses incurred by the JV partners relating to the assessee are separately calculated and charged to the assessee. The TPO was of the firm belief that under these circumstances, there was no justification for allocating the head office overheads of JV partners to assessee to the extent of 8.5%. It was further observed that the assessee has failed to give details of services availed by the assessee from the JV partners which could justify the allocation of overheads to the assessee. The only piece of evidence available is the agreement entered between the assessee and its JV partners.
24.5 The TPO finally concluded by stating that in respect of all the international transactions with the AE, it is the responsibility of the assessee to justify/prove the nature of services availed from the AEs and also to prove as to how the said services have been utilized in the income earning process by the assessee during the financial year before determining the ALP of the transaction and the final allowability of the said expenditure under the provisions of Income tax Act. The TPO proceeded by taking the ALP of the allocation of overhead expenses at Rs. Nil and made an adjustment of Rs. 11,48,14,050/-.
25. The second TP adjustment is in relation to the determination of ALP of Tunnel Ventilation charges paid to AE at Rs. 69.08 crores. The assessee has paid sub-contract expenses to Samsung Corporation, Japan which is a JV partner for which the assessee claimed CUP method for justifying the ALP of transaction. It was explained that the sub-contract was given to the AE on "back to back" basis by keeping a gross margin of 12.5%. It was explained by the assessee that even after the allocation of head office expenses to the extent of 8.5%, the assessee's net profit remains at 4% and is justified. The TPO noticed that the assessee has awarded the sub-contract to Samsung Corporation, Japan for a sum of Rs. 69.08 crores by retaining a gross margin of 12.5%. It was claimed by the assessee that the sub-contract was awarded to the AE based on the lowest bidding by the AE. The TPO was of the firm belief that all the overhead expenses of the assessee are to be taken into account while deciding the gross margins in awarding the sub-contracts especially to the AEs. According to the TPO, if the allocation of the head office costs of the JV partners and overhead expenses of the assessee are considered, the sub-contract will be at a loss. The TPO computed the loss as under:
	Cost of the sub-contract given to the AE
	Rs. 69.08 crs

	Add: Profit margin retained @ 12.5% thereon
	Rs. 8.64 crs

	Corresponding value (income) of the sub-contract
	Rs. 78.95 crs …….. (A)

	Expenses: 1. Cost of the subcontract given to AE
	Rs. 69.08 crs

	2. Allocation of Samsung's head offices costs
3.Proportionate overheads of the assessee
	Rs. 4.39 crs
Rs. 12.60 crs.

	Total expenses
	Rs. 86.07 crs………..(B)

	Thus, Net loss in the sub-contract to AE (A-B)
	Rs. 7.11 crs.


25.1 The TPO further observed that Samsung Corporation was admitted into the JV partnership with a beneficial interest of 26%. The assessee's budgeted profits of 5.5% automatically gets transferred to Samsung Corpn. to the extent of its beneficial interest which is 26% which means that the assessee has already foregone 1.43% of the total project receipts in favour of Samsung Corpn. According to the TPO, 1.43% needs to be factored while determining the sub-contract value of the tunnel ventilation work given to the AE (Samsung Corporation). Accordingly, the amount to be factored was determined at Rs. 3.88 crores. The TPO proceeded by determining the arithmetic mean of the assessee's comparables by using the data for the year under consideration. Arithmetic mean was determined at 8.17% as under:
	Sr. No. 
	Name of the company 
	Net sales 
	Profit before tax 
	Profit/sales (%) 

	1.
	Air conditioning Corpn. Ltd.
	4.40
	0.98
	22.27%

	2.
	Associated Building Co. Ltd.
	1.74
	-0.04
	-2.30%

	3.
	Ethos Hvac Systems Ltd
	8.12
	0.17
	2.09%

	4.
	Flakt (India)Ltd.
	93.43
	10.03
	10.74%

	5.
	Voltas Ltd.
	1382.35
	111.07
	8.03%

	
	Arithmetic mean of all cases
	
	
	8.17%


25.2 On receiving no details of segmental analysis of data/profitability of contract works with the AEs and the non-AEs, the TPO computed the ALP of the sub-contract price paid to the AE as under:
	Total value of contract receipt during the year
	Rs. 271.44 crores

	Total Operating expenses as per assessee
	Rs. 281.30 crores

	Total Operating Loss as per the assessee
	Rs. 9.86 crores

	Determination of ALP by applying arithmetic mean:
	 

	Total value of contract receipts during the year
	Rs. 271.44 crores

	Desired profit margin @ 8.17% of comparables
	Rs. 22.18 crores

	Desired total costs based arithmetic mean
	Rs. 249.26 crores

	Actual total operating expenses claimed by assessee
	Rs. 281.30 crores

	Excess expenses claimed requiring adjustment
	Rs. 32.04 crores

	Desired total costs as determined above
	Rs. 249.26 crores

	Less: Total costs (other than AE-sub-contract cost) Claimed by assessee (281.30-69.08)
	Rs. 212.22 crores

	Desired cost of sub-contract to AE
	Rs. 37.04 crores

	Actual cost of subcontract to AE, as per assessee
	Rs, 69.08 crores

	Excess cost claimed requiring adjustment
	Rs. 32.04 crores


25.3 The TPO finally concluded by making the adjustment as under:
	Sr. No. 
	Transaction 
	ALP as per assessee 
	ALP determined as above 
	Adjustments required 

	1.
	Allocation of office overheads to assessee
	Rs. 11.48cr
	Rs. 0.00 Cr.
	Rs. 11.48 cr

	2.
	Sub-contract to AE
	Rs. 69.08 cr
	Rs. 48.52 cr
	Rs. 20.56 cr

	
	Total
	Rs. 80.56 cr
	Rs. 48.52 cr
	Rs. 32.04 cr


25.4 The objections before the DRP were dismissed and therefore the assessee is before us.
26. The Ld. Counsel for the assessee stated that the Revenue authorities have failed in following rules of consistency inasmuch as since A.Y. 2002-03 to 2005-06, no such TP adjustments were made and similarly the TP adjustments made in A.Yrs. 2007-08 and 2008-09 have been deleted by the Ld. CIT(A) therefore, on the same set of facts and the same set of transaction, the Revenue authorities have grossly erred in taking a different stand for the year under consideration. The Ld. Counsel further stated that in so far as the adjustment on account of overhead expenses is concerned, there was a tacit agreement between the assessee and its JV partner by which JV partners are permitted to allocate the head office expenses to the assessee subject to upper cap of 8.5% of the turnover of the assessee. Similarly, the allocation of head office expenses to the assessee also should not exceed 8.5% of JV partner's turnover constituted in the contract receipts of the assessee. The Ld. Counsel further stated that in respect of the expenses paid to Larsen & Toubro and M/s. Ircon International Ltd. which are also JV partners, no adverse inferences have been drawn by the Revenue authorities although the transactions with them are not treated as international transaction.
27. It is the say of the Ld. Counsel that Revenue authorities have grossly erred in stating that the assessee had not furnished any details in relation to the services utilized by the assessee from its JV partners. The Ld. Counsel stated that all the related documents were furnished before the lower authorities. The Ld. Counsel concluded by stating that since in earlier years the same transactions, the same set of facts have been accepted. There is no reason for taking a different view during the year under consideration.
28. Per contra, the Ld. DR strongly supported the order of the lower authorities.
29. We have carefully perused the orders of the authorities below and the relevant documentary evidences brought on record before us. The TPO has arrived at the ALP of this international transaction at Nil on the basis that the assessee was awarded a single contract work in the earlier years and more than 85% of the said contract had already been assigned to various sub-contractors including AEs on back to back basis. We find that the assessee JV came into existence with 5 independent enterprises coming together for executing the contract for DMRC. As per the agreement between the assessee and its JV partners, overhead office expenses of the respective JV partners were to be allocated to the assessee with a cap of 8.5% of the turnover of the assessee. We find that the TPO has not brought out any fact to indicate that the extents of overhead expenses are in excess of any overhead expenses debited in any of the comparable or the set of comparable. Infact the TPO has not taken any comparable for benchmarking this international transaction. Moreover, the TPO has not mentioned anything against the benchmarking of this international transaction adopted by the assessee and how the same was not acceptable. We further find that no defect has been pointed out by the TPO on the documentation maintained by the assessee as required under the relevant rules. The observation of the TPO that more than 85% of the contract is assigned to various sub-contractors including AEs on back to back basis cannot be accepted for the simple reason that the ultimate responsibility of the contract lies with the assessee. Further, the observation of the TPO that the assessee has not furnished any details is not correct on the facts as we find that the assessee has furnished copy of the certificate from the auditors of the members of the JV confirming the overhead charging rate and its apportionment to the assessee's operation and debit note raised by the members of the JV supporting the overhead so charged by them.
30. It is an undisputed fact that this charge of overhead cost had been examined in the earlier years also. We find that in assessment of assessment year 2002-03 to 2005-06, no adverse inference has been drawn and the charging of overhead cost was found to be at arm's length price. Considering all these facts in totality and keeping in mind that such allocation of overhead expenses has been right from the inception of JV, we do not find any reason to accept the conclusion reached by the TPO. We, accordingly, set aside the findings of the lower authorities and direct the AO to treat this international transaction at arm's length price.
31. In so far as determination of ALP of Tunnel ventilation charges paid to AE Samsung Corpn., Japan, we find that the assessee has retained a gross profit margin of 12.5% of the VAC works. The assessee has done no portion of the work and the entire job was sub-contracted on back to back basis. Therefore, in our considered opinion, there can be no allocation of the cost of the VAC work. We, further find that the assessee has awarded this sub-contract to Samsung Corpn., based on the lowest bidding by the AE. The TPO has also not brought on record any comparable or set of comparable in support of the adjustment on account of excess cost claimed.
32. We have also the benefit of going through the orders for A.Yrs 2004-05 and 2005-06. No adverse inferences have been drawn in respect of the ALP for this international transaction. We, therefore, do not find any merit in the findings of the TPO. We, accordingly, set aside the findings of the TPO and direct the TPO to delete the adjustments made on account of arm's length price in relation to these international transactions entered into by the assessee with its AE. Ground No. 3 with its sub-grounds are accordingly allowed.
32.1 In the result, the appeal filed by the assessee is partly allowed.
ITA No. 3608/M/2012 - A.Y. 2007-08 - Assessee's appeal 
33. The first ground relates to addition of Rs. 29,23,55,121/- on account of alleged difference in sales.
33.1 The issue relates to the applicability of Accounting Standard AS-7. We have discussed this issue in detail in ITA No. 2368/M/2011 qua ground No. 1 of that appeal. For our detailed reasons given in that appeal ground No. 1 is allowed.
34. Ground No. 2 is not pressed and is accordingly dismissed.
34.1 The assessee has taken an additional ground relating to disallowance of depreciation u/s. 32(1)(iii) of the Act.
34.2 The assessee has claimed a loss of Rs. 20,57,29,970/-. The loss was as a result of the difference between written down value less value realized on disposal of the assets. The assessee claimed that the same should be allowed in pursuance of provisions of Sec. 50(2) r.w. Sec. 48 & 49 of the Act or as terminal depreciation u/s. 32(iii) of the Act. The claim was denied because the Ld. CIT(A) was of the opinion that u/s. 32(iii), terminal depreciation is allowable provided that the deficiency is actually written off in the books of account. The Ld. CIT(A) further observed that the assessee has been claiming amortized expenses on capital assets which claim has been denied. Therefore, it cannot be said that the assessee has actually written off the deficiency.
34.3 Before us, the Ld. Counsel for the assessee drew our attention to the decision of the Tribunal in the case of Mukand Global Finance Ltd. v. Dy. CIT [2009] 117 ITD 20 (Mum.). It is the say of the Ld. Counsel that this decision of the Tribunal is directly on the facts of the case.
34.4 Per contra, the Ld. DR stated that with the insertion of Sec. 50, terminal depreciation is no more available to the assessee.
34.5 We have carefully considered the rival submissions and perused the orders of the lower authorities. In our considered opinion, the facts related to this issue needs verification at the assessment stage. We, therefore, restore this issue to the files of the AO. The AO is directed to verify whether assessee has actually written off the difference of WDV and the sale realizable value of the assets in its books of account. The AO is further directed to decide the issue in the light of the decision of the Tribunal in the case of Mukand Global Finance Ltd. (supra). The additional ground raised by the assessee is treated as allowed for statistical purpose.
34.6 In the result, the appeal filed by the assessee is partly allowed for statistical purpose.
ITA No. 2961/M/2012 -A.Y. 2007-08 - Revenue's appeal 
35. The short grievance of the Revenue relates to the deletion of the adjustment of Rs. 4,56,97,201/- to arm's length price in relation to international transaction entered into with an associated enterprises.
35.1 Facts and issues are identical to ground No. 3 of ITA No. 8160/M/2010 for A.Y. 2006-07. For our detailed discussion in that appeal, this appeal by the Revenue is dismissed.
35.2 In the result, the appeal filed by the Revenue is dismissed.
ITA No. 5787/M/2013 - 2008-09 - Assessee's appeal 
36. The only ground relates to the addition of Rs. 17,127,258/- on account of the alleged difference in sales. The issue revolves around the applicability of Accounting Standard AS-7. We have discussed this issue in detail in ITA No. 2368/M/2011 qua ground No. 1 of that appeal. For our detailed reasons given in that appeal this ground of the assessee is allowed.
36.1 In the result, the appeal filed by the assessee is allowed.
ITA No. 6383/Mum/2013 - A.Y. 2008-09 - Revenue's appeal 
37. The sole grievance of the Revenue relates to the deletion of the adjustment of Rs. 19,45,367/- to arm's length price in relation to international transaction entered into with an associate enterprises.
38. Facts and issues are identical to ground No. 3 of ITA No. 8160/M/2010 for A.Y. 2006-07. For our detailed discussion in that appeal, this appeal by the Revenue is dismissed. This ground of the Revenue is dismissed.
39. In the result, the appeals filed by the assessee in ITA Nos. 2368 & 3732/M/2011 for A.Yrs 2004-05 & 2005-06, ITA No. 3608/M/12 for A.Y 2007-08 are partly allowed for statistical purpose & ITA No. 8160/M/10 for A.Y. 2006-07 is partly allowed, ITA No. 5787/M/13 for A.Y. 2008-09 is allowed and ITA Nos. 2961/M/12 for A.Y. 2007-08 & 6383/M/13 for A.Y. 2008-09 filed by the Revenue are dismissed.
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Section 2(29B), read with sections 45 and 148, of the Income-tax Act, 1961 - Capital gains - Long term capital asset (Land) - Assessment year 2000-01 - Petitioner got converted lease hold land into free hold on 25-3-1998 and sold a portion of property - Assessing Officer issued notice under section 148 as assessee was required to pay short-term capital gains tax on ground that property was sold within three years after said conversion resulting into short-term capital gain - However, petitioner already had rights on property since, 1953 subject to covenant of lease and said conversion was only an improvement of rights over property - Whether therefore where property was held by petitioner for more than three years, short-term capital gains would not be applicable - Held, yes [Para 28] [In favour of assessee] 
FACTS
 
	■ 
	 
	The petitioner alongwith four other persons had obtained a lease deed dated 25-12-1953 and was in possession since then. The lease expired on 7-6-1969 and was renewed for a period of 30 years with a further option of renewal for another term of 30 years. The lease deed permitted transfer of succession, sale, assignment, etc. with the previous approval of the State Government.

	■ 
	 
	The State Government introduced a policy for conversion of lease land into free hold. The petitioner applied for conversion of lease hold land into free hold land and, thereafter, a free hold sale deed was executed.

	■ 
	 
	The petitioner sold a portion of the property. The petitioner received a notice under section 133(6) directing the petitioner to furnish certain information. The petitioner vide his letter furnished the requisite information, inspite of which, the Assessing Officer issued the impugned notice under section 148. The reasons indicated that the petitioner after converting the lease land into free hold sold off the property within three years resulting into short-term capital gain.

	■ 
	 
	Subsequently, the petitioner received a notice under section 142. In response, the petitioner filed a copy of the return alongwith a detailed computation sheet of total income in respect of assessment year 2000-01. The petitioner also filed a detailed objection dated 24-8-2007 objecting to the notice under section 148 praying that the proceedings be dropped.

	■ 
	 
	Inspite of filing the objection, the Assessing Officer did not decide the matter, instead issued a notice dated under section 143(2).

	■ 
	 
	On writ petition:


HELD
 
	■ 
	 
	The reason so recorded by the Assessing Officer is, that the petitioner has indicated the computation of long-term capital gains tax liability, whereas the petitioner was liable to pay short-term capital gains tax since the petitioner had sold off a portion of the property within three years from the date of conversion of lease land into a free hold land. [Para 25]

	■ 
	 
	The difference between 'short-term capital asset' and 'long-term capital asset' is the period over which the property has been held by the assessee. It has nothing to do with the nature of the title over the property. The petitioner already had rights as owner of the property subject to the covenant of the lease for all purposes such as transfer of the lease hold rights of the property with the previous consent of the lessor. The petitioner's father was the lessee since 1958. The conversion of the rights of the lessee in the property from lease hold to free hold was only an improvement of the rights over the property, which the petitioner enjoyed and this would not have any effect on the taxability of capital gains from such property. Since the property was held by the petitioner for more than three years, short-term capital gains would not be applicable. The conversion from lease hold to a free hold being an improvement of the title, does not have any effect on the taxability of profits as short-term capital gains. [Para 28]

	■ 
	 
	For the reasons stated aforesaid, the notices issued under section 148 does not comply with the proviso to sections 147 and 149. The reasons recorded does not indicate that the assessee has failed to disclose fully and truly all material facts necessary for his assessment and that the escaped income was likely to be Rs. 1 lakhs or more. [Para 30]

	■ 
	 
	Consequently, the notice issued under section 148 cannot be sustained and is quashed. All proceedings initiated in pursuance of the notice under section 148 would be wholly illegal and without jurisdiction and are also quashed. The writ petition is allowed. [Para 31]


CASE REVIEW
 
CIT v. Dr. V.V. Mody [1996] 218 ITR 1/85 Taxman 125 (Kar.) (para 19) and CIT v. Dr. D.A. Irani [1998] 234 ITR 850/[2000] 111 Taxman 600 (Ban.) (para 29) distinguished.
CASES REFERRED TO 
 
CIT v. Dr. V.V. Mody [1996] 218 ITR 1/85 Taxman 125 (Kar.) (para 6), GKN Driveshafts (India) Ltd. v. ITO  [2003] 259 ITR 19/[2002] 128 Taxman 963 (SC) (para 7), Mahesh Kumar Gupta v. CIT [2014] 363 ITR 300/[2013] 215 Taxman 114/33 taxmann.com 409 (All.) (para 21), Jai Kishan Srivastava v. ITO [1960] 40 ITR 222 (All.) (para 22), K.S. Rashid & Son v. ITO [1964] 52 ITR 355 (SC) (para 23) and CIT v. Dr. D.A. Irani [1998] 234 ITR 850/[2000] 111 Taxman 600 (Ban.) (Para 29). 
ORDER
 
Tarun Agarwala, J. - By means of this writ petition, the petitioner Sri Amar Nath Agrawal is challenging the validity and legality of the notice dated 26th March, 2007 issued under Section 143(2) of the Income Tax Act.
2. The facts leading to the filing of the writ petition is, that the petitioner along with four other persons had obtained a lease deed dated 25th December, 1953 and is in possession since then. The lease expired on 7th June, 1969 and was renewed for a period of 30 years with a further option of renewal for another term of 30 years. The lease deed permitted transfer by succession, sale, assignment, etc. with the previous approval of the State Government.
3. The State Government introduced a policy for conversion of lease land into free hold. The petitioner applied for conversion of lease hold land into free hold land before the District Magistrate, Allahabad on 2nd August, 1997. The petitioner deposited the necessary charges as demanded by the State Government and, thereafter, a free hold sale deed dated 25th March, 1998 was executed by the District Magistrate, Allahabad.
4. The petitioner sold a portion of the property during the Financial Year 1999-00 relevant to the assessment year 2000-01 for a sum of Rs.5,26,694/-. The petitioner received a notice dated 13th March, 2007 under Section 133(6) of the Act directing the petitioner to furnish certain information. The petitioner vide his letter dated 16th March, 2007 furnished the requisite information, inspite of which, the Assessing Officer issued the impugned notice dated 26th March, 2007 under Section 148 of the Act.
5. The petitioner vide letter dated 4th April, 2007 approached the Assessing Officer to supply a copy of the reasons, which was supplied. The reasons so recorded by the Assessing Officer is reproduced in paragraph 24 of the writ petition, which is extracted hereunder:—
"REASONS FOR INITIATING PROCEEDINGS u/s 148 OF THE I.T. Act, 1961
During the F.Y. 1999-2000 relevant to A.Y. 2000-2001 Shri Amar Nath Agarwal, S/o Vishweshwar Prasad Agarwal, R/o 5, Tashkent Marg, Allahabad has sold property/land within three years after converting the lease land into free-hold, resulting into Short Term Capital Gain in view of judgement of Hon'ble Karnataka High Court in the case of CIT vs. Dr. V.V. Mody (218 ITR page 1).
I have, therefore, reasons to believe that income chargeable to tax under the head Short Term Capital Gains has escaped assessment for which notice U/s 148 has been issued. Prior approval of learned Addl. CIT, Range-I, Allahabad has been obtained.
Sd/-(C.K. Bartariya) Income Tax Officer, Range1(I), Allahabad"
6. The reasons indicate that the petitioner after converting the lease land into free hold sold off the property within three years resulting into short term capital gain in view of the judgment of the Karnataka High Court in CIT v. Dr. V.V. Mody [1996] 218 ITR 1/85 Taxman 125 (Kar.) and, therefore, has reasons to believe that income chargeable to tax had escaped assessment under the head Short Term Capital Gains.
7. Subsequently, the petitioner received a notice dated 13th August, 2007 under Section 142. In response, the petitioner filed a copy of the return along with a detailed computation sheet of total income in respect of assessment year 2000-01. The petitioner also filed a detailed objection dated 24th August, 2007 objecting to the notice under Section 148 of the Act praying that the proceedings be dropped. This objection was filed in view of the decision of the Supreme Court in GKN Driveshafts (India) Ltd. v. ITO [2003] 259 ITR 19/[2002] 125 Taxman 963.
8. The petitioner in his objection contended that the decision of the Karnataka High Court is distinguishable as it was a case of hire purchase agreement, whereas the petitioner case was one of conversion from lease hold to free hold, which was only an improvement of his title and existing rights. It was also contended that short term capital gains tax was not applicable, inasmuch as the petitioner held the capital assets for more than three years.
9. Inspite of filing the objection, the Assessing Officer did not decide the matter, instead issued a notice dated 9th October, 2007 under Section 143(2) of the Act. The petitioner, at this stage, approached the writ Court and filed the present writ petition for the quashing of the notice issued under Section 148 of the Act.
10.During the pendency of the writ petition, the petitioner died and, in his place, his son has been substituted.
11. We have heard Sri Nikhil Agrawal along with Rahul Agarwal, the learned counsel for the petitioner and Sri Shambhu Chopra, the learned counsel for the department.
12. The learned counsel for the petitioner contended that the notice issued under Section 148 of the Act was without jurisdiction. The learned counsel contended that admittedly four years had elapsed from the end of the relevant assessment year and, consequently, it was imperative for the Assessing Officer to record in his reasons, as per Section 149(1)(b) of the Act that income chargeable to tax, which has escaped assessment amounts to or in likely to amount to Rs.1 lac or more for that year. Since no reasons to that effect was given, the satisfaction recorded by the competent authority under Section 151 of the Act was wholly illegal and that the notice issued under Section 148 of the Act was barred by time.
13. The learned counsel consequently submitted that the proceedings initiated under Section 148 of the Act was barred by limitation. It was further contended that the reasons to believe recorded by the Assessing Officer was nothing else but a change of opinion based on a decision of the Karnataka High Court in  Dr. V.V. Mody case (supra).
14.On the other hand, the learned counsel for the department contended that the Assessing Officer has wide powers to reopen the assessment, if he has reasons to believe that the income had escaped assessment. The learned counsel submitted that even after the expiry of four years, reassessment proceedings could be opened upon permission being granted by the competent authority, which in the instant case was taken and, therefore, the notice was not barred by limitation. The learned counsel submitted that in the instant case the petitioner was liable to pay short term capital gains tax and, therefore, urged that the reasons disclosed by the Assessing Officer justified his action in issuing a notice under Section 148 of the Act.
15. Before proceeding further, it would be appropriate to peruse Section 147 and 148 of the Act which existed at the relevant moment of time and which is extracted hereunder:—
"147. Income escaping assessment.— If the Assessing Officer has reason to believe] that any income chargeable to tax has escaped assessment for any assessment year, he may, subject to the provisions of sections 148 to 153, assess or reassess such income and also any other income chargeable to tax which has escaped assessment and which comes to his notice subsequently in the course of the proceedings under this section, or recompute the loss or the depreciation allowance or any other allowance, as the case may be, for the assessment year concerned (hereafter in this section and in sections 148 to 153 referred to as the relevant assessment year)
Provided that where an assessment under sub-section (3) of section 143 or this section has been made for the relevant assessment year, no action shall be taken under this section after the expiry of four years from the end of the relevant assessment year, unless any income chargeable to tax has escaped assessment for such assessment year by reason of the failure on the part of the assessee to make a return under section 139 or in response to a notice issued under sub-section (1) of section 142 or section 148 or to disclose fully and truly all material facts necessary for his assessment, for that assessment year:
Provided further that the Assessing Officer may assess or reassess such income, other than the income involving matters which are the subject matters of any appeal, reference or revision, which is chargeable to tax and has escaped assessment.
Explanation 1 : Production before the Assessing Officer of account books or other evidence from which material evidence could with due diligence have been discovered by the Assessing Officer will not necessarily amount to disclosure within the meaning of the foregoing proviso.
Explanation 2 : For the purposes of this section, the following shall also be deemed to be cases where income chargeable to tax has escaped assessment, namely :—
(a) Where no return of income has been furnished by the assessee although his total income or the total income of any other person in respect of which he is assessable under this Act during the previous year exceeded the maximum amount which is not chargeable to income-tax;
(b) Where a return of income has been furnished by the assessee but no assessment has been made and it is noticed by the Assessing Officer that the assessee has understated the income or has claimed excessive loss, deduction, allowance or relief in the return;
(c) Where an assessment has been made, but —
(i) Income chargeable to tax has been under assessed; or
(ii) Such income has been assessed at too low a rate; or
(iii) Such income has been made the subject of excessive relief under this Act; or
(iv) Excessive loss or depreciation allowance or any other allowance under this Act has been computed."
Explanation 3. — For the purpose of assessment or reassessment under this section, the Assessing Officer may assess or reassess the income in respect of any issue, which has escaped assessment, and such issue comes to his notice subsequently in the course of the proceedings under this Section, notwithstanding that the reasons for such issue have not been included in the reasons recorded under sub-section (2) of section 148.
"148. Issue of notice where income has escaped assessment.— (1) Before making the assessment, reassessment or recomputation under section 147, the Assessing Officer shall serve on the assessee a notice requiring him to furnish within such period, as may be specified in the notice, a return of his income or the income of any other person in respect of which he is assessable under this Act during the previous year corresponding to the relevant assessment year, in the prescribed form and verified in the prescribed manner and setting forth such other particulars as may be prescribed; and the provisions of this Act shall, so far as may be, apply accordingly as if such return were a return required to be furnished under section 139.
Provided that in a case —
	(a)
	 
	where a return has been furnished during the period commencing on the 1st day of October, 1991 and ending on the 30th day of September, 2005 in response to a notice served under this section, and

	(b)
	 
	Subsequently a notice has been served under sub-section (2) of section 143 after the expiry of twelve months specified in the proviso to subsection (2) of section 143, as it stood immediately before the amendment of said subsection by the Finance Act, 2002 (20 of 2002) but before the expiry of the time limit for making the assessment, reassessment or recomputation as specified sub-section (2) of section 153, every such notice referred to in this clause shall be deemed to be a valid notice:


Provided further that in a case —
	(a)
	 
	where a return has been furnished during period commencing on the 1st day of October, 1991 and ending on the 30th day of September, 2005, in response to a notice served under this section, and

	(b)
	 
	Subsequently a notice has been served under sub-clause (ii) of sub-section (2) of section 143 after the expiry of twelve months specified in the proviso to clause (ii) of sub-section (2) of section143, but before the expiry of the time limit for making the assessment, reassessment or recomputation as specified sub-section (2) of section 153, every such notice referred to in this clause shall be deemed to be a valid notice.


Explanation. — For the removal of doubts, it is hereby declared that nothing contained in the first proviso or the second proviso shall apply to any return which has been furnished on or after the 1st day of October, 2005 in response to a notice served under this section.
(2) The Assessing Officer shall, before issuing any notice under this section, record his reasons for doing so."
Section 149 provides a time limit for issuance of a notice under Section 148 of the Act and, if a notice after four years but before six years is issued, the same could only be issued if the income chargeable to tax has escaped assessment amounts to or is likely to amount to Rs.1 lac or more for that year. For facility, Section 149(1(b) of the Act is extracted hereunder:—
"149. Time limit for notice.— (1) No notice under section 148 shall be issued for the relevant assessment year —
	 
	(a)**
	**
	**


(b)if four years, but not more than six years, have elapsed from the end of the relevant assessment year unless the income chargeable to tax which has escaped assessment amounts to or is likely to amount to one lakh rupees or more for that year.'
16. From the aforesaid, it is clear that two distinct conditions must be satisfied before the Assessing Officer can assume jurisdiction to issue a notice under Section 148 of the Act, namely, that he must have reasons to believe that the income of the assessee had escaped assessment and, that he must have reasons to believe that such escapement was by reasons of the omission or failure on the part of the assessee to disclose fully and truly all material facts necessary for his assessment. If either of these conditions are not fulfilled, the notice issued by the Assessing Officer would be without jurisdiction.
17.Further, from a perusal of Section 149(1)(b) of the Act, it is imperative that the Assessing Officer, in his reasons, should also state that the escaped income is likely to be Rs.1 lac or more, which is an essential ingredient for seeking the approval and satisfaction that is to be recorded by the Competent Authority under Section 151 of the Act.
18. Consequently, before taking any action, the Assessing Officer is required to substantiate his satisfaction in the reasons recorded by him. If the conditions mentioned are not satisfied, then the issuance of notice would be invalid. 
19.The reasons recorded by the Assessing Officer is, that the assessee had sold the property within three years after converting lease hold land to free hold resulting into short term capital gains in view of the judgment in Dr. V.V. Mody (supra).
20.The aforesaid reasons, makes it clear that the assessee was required to pay short term capital gains tax instead of long term capital gains tax and, therefore, the Assessing Officer had reasons to believe that the income had escaped assessment. In the instant case, admittedly, the notice was issued after four years but before six years. In our opinion, the reasons so recorded by the Assessing Officer was not sufficient to intiate proceedings under Section 148 of the Act. We find from the reasons recorded by the Assessing Officer that no such reasons has been recorded to the effect that the escaped income is likely to be Rs.1 lac or more except for the assessment year 2001-02.
21. In Mahesh Kumar Gupta v. CIT [2014] 363 ITR 300/[2013] 215 Taxman 114/33 taxmann.com 409 (All) a coordinate Bench of this Court held that it is imperative for the Assessing Officer to record in his reasons that the escaped income is likely to be Rs.1 lac or more so that the Chief Commissioner or Commissioner may record his satisfaction under Section 151 of the Act. The Court further held that if the said reason has not been recorded by the Assessing Officer, the initiation of the reassessment proceedings after more than four years would be clearly barred by time.
22. A similar provision, namely, Section 34(1A)(ii) existed under the Income Tax Act, 1922. A Full Bench of this Court in Jai Kishan Srivastava v. ITO [1960] 40 ITR 222 (All) held that non-recording of the reason by the Assessing Officer that the escaped income was likely to be Rs.1 lac or more was fatal to the issuance of the notice for reassessment.
23. In K.S. Rashid & Son v. ITO [1964] 52 ITR 355 (SC) a Constitutional Bench of the Supreme Court held:
"The second point which is very important is that in regard to the cases falling under Section 34(1A), action can be taken only where the income which has escaped assessment is likely to amount to Rs.1 lakh or more. In other words, it is only in regard to cases where the escaped income is of a high magnitude that the restriction of the period of limitation has been removed."
24. Since no reasons were recorded that the escaped income is likely to be Rs.1 lac or more so that the Chief Commissioner or Commissioner may record his satisfaction under Section 151, the initiation of reassessment proceedings after more than four years was clearly barred by time.
25. There is yet another aspect of the matter. The reason so recorded by the Assessing Officer is, that the petitioner has indicated the computation of long term capital gains tax liability, whereas the petitioner was liable to pay short term capital gains tax since the petitioner had sold off a portion of the property within three years from the date of conversion of lease land into a free hold land.
26. Short term capital asset is defined under Section 2(42A), which is extracted hereunder:—
"2(42A) 'short-term capital asset' means a capital asset held by an assessee for not more than thirty-six months immediately preceding the date of its transfer."
27. Section 2(29B) of the Act defines long term capital gains as under:
"2(29B). 'long term capital gain' means capital gain arising from the transfer of a long-term capital asset ."
28. The difference between "short term capital asset" and "long term capital asset" is the period over which the property has been held by the assessee. It has nothing to do with the nature of the title over the property. The petitioner already had rights as owner of the property subject to the covenant of the lease for all purposes such as transfer of the lease hold rights of the property with the previous consent of the lessor. The petitioner's father was the lessee since 1958. The conversion of the rights of the lessee in the property from lease hold to free hold was only an improvement of the rights over the property, which the petitioner enjoyed and this would not have any effect on the taxibility of capital gains from such property. Since the property was held by the petitioner for more than three years, short term capital gains would not be applicable. The conversion from lease hold to a free hold being an improvement of the title, does not have any effect on the taxibility of profits as short term capital gains.
29. Reliance by the Assessing Officer in his reasons to believe on a decision of Karnataka High Court in Dr. V.V. Mody (supra) case is misplaced. In that case, the assessee was allotted a site by the Banglore Development Authority. The assessee had no transferable right. Subsequently, a sale agreement was executed pursuant to which the assessee became the owner and landlord and thereafter, within a period of three years, the said assessee sold the land. In that scenario, the Assessing Officer held that it was a case of short term capital gains since the assessee had sold the same within three years from the date of becoming the owner. The order of the Assessing Officer was upheld by the Karnataka High Court. The said decision is clearly distinguishable and is not applicable in the instant case. Similarly, reliance by the department on the decision of the Bombay High Court in CIT v. Dr. D.A. Irani [1998] 234 ITR 850/[2000] 111 Taxman 600 is also misplaced and is clearly distinguishable, in as much as in the instant case, the petitioner continued to remain in possession of the property and only improved his title, when it converted its lease hold rights into free hold rights.
30. For the reasons stated aforesaid, we are of the opinion that the notices issued under Section 148 of the Act does not comply with the proviso to Section 147 and 149 of the Act. The reasons recorded does not indicate that the assessee has failed to disclose fully and truly all material facts necessary for his assessment and that the escaped income was likely to be Rs.1 lac or more.
31. Consequently, the notice issued under Section 148 of the Act cannot be sustained and is quashed. All proceedings initiated in pursuance of the notice under Section 148 of the Act would be wholly illegal and without jurisdiction and are also quashed. The writ petition is allowed.
32. In the circumstances of the case, parties shall bear their own costs.
RANJAN 

*In favour of assessee.
IT/ILT : Where Assessing Officer included reimbursement of expenses for computing commission income but did not examine relevant agreement between parties matter should be remanded back
IT/ILT : Assessee wasn't dependent agent of NR as it didn't have authority to conclude contract and product liability risk
IT/ILT : While determining ALP, gross profit ratio, and not the employee ratio would be appropriate to allocate various expenses like rent, depreciation, etc.
■■■
[2014] 51 taxmann.com 404 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K' 
Varian India (P.) Ltd.
v.
Additional Director of Income-tax (International Taxation) Range-2, Mumbai*
N.K. BILLAIYA, ACCOUNTANT MEMBER 
AND AMIT SHUKLA, JUDICIAL MEMBER 
IT APPEAL NO. 160 (MUM.) OF 2013
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  26, 2014 
I. Section 9 of the Income-tax Act, 1961, read with article 7 of DTAA between India and USA - Income - Deemed to accrue or arise in India (Business profit) - Assessment year 2008-09 - Assessing Officer held that reimbursed amount had to be included in commission income earned by assessee on sales made to its AE - Relevant agreement provided that commission was not to be computed on sale orders which required procurement of local content by assessee - Whether since said agreement was not examined by Assessing Officer, matter was to be remanded for fresh adjudication - Held, yes [Para 4] [Matter remanded] 
II. Section 9 of the Income-tax Act, 1961, read with articles 5 and 7  of DTAA between India and USA - Income - Deemed to accrue or arise in India - (Permanent Establishment) - Assessment year 2008-09 - Assessee was Indian branch of company named VIPL which in turn was a 100 per cent subsidiary of Varian USA - VIPL entered into distribution and representation agreement with assessee for supply and sale of analytical lab instruments manufactured by them to Indian customers directly and assessee carried out pre-sale activities like liasoning and other incidental post-sale support activities for which it was entitled to commission - Assessee had no authority and also could not negotiate or conclude contracts - None of risks, like, market risk, product liability risk, R&D risk, credit risk, price risk, inventory risk or foreign currency risk was undertaken by assessee - Whether, on facts, assessee was not a dependent agent of Varian group of companies and did not constitute a PE for said company in India - Held, yes - Whether commission earned could not be taxed in hands of assessee - Held, yes [Paras 8 and 9] [In favour of assessee] 
III. Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of ALP - (Comparables and adjustments) - Assessment year 2008-09 - For allocation of expenses, assessee had adopted ratio of employee for rent, depreciation etc. - TPO was of firm belief that gross profit ratio would be appropriate to allocate various expenses - Whether since expenses like rent, depreciation, electricity, insurance charges, office maintenance and other miscellaneous expenses had no co-relation with number of employees and had a direct bearing to revenue generation, method adopted by TPO was slightly better than method adopted by assessee particularly when allocation by assessee was not supported by any certificate from management - Held, yes [Para 14] [In favour of revenue] 
Kanchun Kaushal, Dhanesh Bafna and Arpit Agrawal for the Appellant. Akhilendra P. Yadav for the Respondent.
ORDER 
 
N.K. Billaiya, Accountant Member - This appeal by the assessee is preferred against the order of TPO dated 31-03-2011 in pursuance to the directions of the Dispute Resolution Panel - I (DRP), Mumbai dated 21-09-2012.
2. The assessee has raised four substantive grounds of appeal. Ground No. 1 relates to the addition of Rs. 44,22,168/- on account of inclusion of reimbursement of expenses for the purpose of computing commission income.
3. At the very outset, the ld. Counsel for the assessee stated that this issue has been decided by the Tribunal in assessee's case for A.Y. 2007-08 in ITA No. 8950/Mum/2010 dtd. 28-02-2014. The ld. D.R. fairly conceded to this.
4. We have carefully perused the orders of the authorities below and the decision of the Tribunal in assessee's own case in ITA No. 8950/Mum/2010. The Tribunal has considered this issue at para 11 on page 7 of its order which read as under:-
"11. If the aforesaid Schedule 'A' categorically provides that commission is not to be computed on the sale orders which requires the procurement of local content by the assessee, then on such procurement of equipments by the assessee, commission cannot be imputed, because it is the reimbursement of the cost of local equipments procured. Further, it appears that this relevant piece of document which is also a part of "Distribution and Representation Agreement", has not been examined by the Assessing Officer. Therefore, for the purpose of verification and examining of the content of this Schedule, we restore the matter back to the file of AO, to adjudicate this issue afresh in light of the aforesaid document, because it changes the entire colour of the conclusion drawn by the AO. The AO will also examine the fact, whether the commission is on sale of Variation products only or not. The quantum of commission is a question of fact and cannot be imputed or presumed. In case of reimbursement of expenses from Varian Germany also, the matter is set-aside for examining, whether the commission is on gross sales or on the net of sales of the equipments directly procured by the associate enterprises. If the arrangement with this AE is also the same, then the same conclusion should be drawn in this case also. In the result, ground no.1 is treated as allowed for statistical purpose."
5. Facts and issues being identical, respectfully following the findings of the co-ordinate Bench of this Tribunal, we restore the matter back to the file of the A.O. to adjudicate this issue afresh in the light of the direction given by the Tribunal in A.Y. 2007-08. Ground No. 1 is treated as allowed for statistical purpose.
6. Ground No. 2 relates to the addition of Rs. 24,46,542/- on account of attribution of profits to Permanent Establishment.
7. Onceagain the ld. Counsel for the assessee stated that the issue has been decided by the Tribunal in assessee's own case in A.Y. 2007-08 vide ITA No. 8950/Mum/2010. The ld. D.R. fairly conceded to this.
8. We have carefully perused the orders of the authorities below and the decision of the Tribunal in assessee's own case in ITA No. 8950/Mum/2010. We find that an identical issue has been decided by the Tribunal vide para 13 on page No. 8 of its order which read as under:-
"13. On perusal of the assessment order, it is seen that the Assessing Officer while adjudicating the issue whether, the Varian Group of Companies have PE in India in the form of the Branch of the assessee company, has followed the reasoning given in the assessment order for the A.Y.2002-03. The detail reasoning of the Assessing Officer which in turn is based on the finding given in assessment year 2002-03 has been dealt by the Assessing Officer from paras 6.1 to para 13. This issue, whether the assessee is a PE of various Varian group of companies or not, has been discussed in detail by the Tribunal in assessee's own case in ITA No.4672 to 4676/Mum/2011 for the assessment years 2002-03 to 2006-07 vide order dated 27/02/2013. After detail analysis, the Tribunal has finally held that, the Indian branch of the VIPL is not dependent agent of VGCs and therefore, it does not constitute PE for various Varian companies in India, as per Article 5(4) 5(5), respective DTAAs. The relevant finding of the Tribunal has given from para 25 to para 43 of the order. Thus, in view of the findings given therein and as a matter of judicial precedence, we hold that the assessee branch, does not constitute PE of Varian-Italy and, therefore, the addition of Rs.10,80,117/-, being 10% of gross made by Varian Italy to its customer in India, cannot be taxed in the hands of the assessee. Thus ground no.2 as raised by the assessee is treated as allowed."
9. As no distinguishing facts have been brought on record before us, respectfully following the findings of the co-ordinate Bench, we hold that the assessee branch does not constitute PE of Varian-Italy and therefore the addition of Rs. 24,46,542/- cannot be taxed in the hands of the assessee. Ground No. 2 is accordingly allowed.
10. Ground No. 3 relates to the Transfer Pricing adjustment of Rs. 87,34,979/-.
11. Following heads of expenditure were considered for allocation:-
	Sr. No. 
	Particulars 
	Amt (In Rs.) 

	1
	Rent
	94,79,508

	2
	Depreciation
	33,52,935

	3
	Staff welfare
	19,91,869

	4
	Travelling and Conveyance expenses
	3,45,14,589

	5
	Communication expenses
	35,77,100

	6
	Electricity
	7,54,401

	7
	Office maintenance
	5,20,524

	8
	Insurance charges
	19,61,101

	9
	Other Misc. expenses
	10,08,491


12. The TPO observed that for the allocation of expenses, the assessee has adopted the ratio of employee for the expenses mentioned hereinabove. It was the claim of the assessee that since these expenses are "directly attributable costs" which can be clearly ascribed to and are caused by a particular activity i.e. employees activities, therefore, it is an appropriate mechanism to use employee headcount ratio to allocate such expenses. The TPO was of the firm belief that gross profit ratio will be appropriate to allocate various expenses. It was explained by the assessee that gross profit ratio has been applied to allocate cost which are not attributable in nature and which requires an approach that somehow spread the costs across the various business activities. Therefore, gross profit ratio cannot be applied to those costs which are directly attributable to the activities and therefore manpower ratio has been identified as a more appropriate allocation key to allocate the costs. The explanations/submissions made by the assessee did not find favour with the TPO. The TPO was of the opinion that the expenses have no direct relation to the number of employees employed. The TPO further observed that it is a prerequisite under the agreement that the Indian branch maintained a sales and service organization for rendering the marketing services to be provided under the agreement. Hence, it is appropriate that these expenses are apportioned in proportion to the gross profit turnover. The TPO proceed by making an adjustment of Rs. 87,34,979/-. Aggrieved by this, the assessee is before us.
13. The ld. Counsel for the assessee reiterated what has been stated before the lower authorities. Per contra, the ld. D.R. strongly supported the findings of the TPO.
14. We have carefully perused the orders of authorities below. The assessee has used allocation key of employee head account. The expenses like rent, depreciation, electricity, insurance charges, office maintenance and other miscellaneous expenses have no co-relation with the number of employees. On the contrary, these expenses have a direct bearing to the revenue generation. As per Rule 10-B(1) of the Act, determination of ALP u/s 92CA(2) of the Act, the ALP in relation to an international transaction has to be determined by the most appropriate method. In our considered opinion, the method adopted by the TPO is slightly better than the method adopted by the assessee. More so when the allocation by the assessee is not supported by any certificate from the management. Considering the nature of expenses in totality, we do not find any merit in the case of the assessee. Adjustment of Rs. 87,34,979/- is accordingly confirmed. Ground No. 3 of the assessee's appeal is accordingly dismissed.
15. Ground No. 4 relates to short credit of TDS to the extent of Rs. 2,95,335/-. We restore this matter to the file of the A.O. The A.O. is directed to verify the detail and allow proper credit of TDS to the assessee. Ground No. 4 is allowed for statistical purpose.
16. Ground No. 5 relates to levy of interest under section 234B of the Act. Levy of interest is mandatory though consequential. The A.O. is directed to levy interest as per the provisions of the law.
17. In the result, appeal filed by the assessee is allowed in part for statistical purpose.
POOJA 

*Partly in favour of assessee.
IT : Where Commissioner (Appeals) admitted additional evidence but not called for remand report or had not examined said evidence matter was to be restored back
■■■
[2014] 51 taxmann.com 507 (Panaji - Trib.) 
IN THE ITAT PANAJI BENCH
Sai Prasad Properties Ltd.
v.
Joint Commissioner of Income-tax, Range-2, Panaji, Goa*
P.K. BANSAL, ACCOUNTANT MEMBER 
AND D.T. GARASIA, JUDICIAL MEMBER 
IT APPEAL NOS. 214 AND 286 (PNJ.) OF 2014
[ASSESSMENT YEAR 2010-11] 
SEPTEMBER  26, 2014 
Section 269SS, read with section 271D, of the Income-tax Act, 1961 - Deposits - Mode of taking /accepting (Additional evidence) - Assessment year 2010-11 - Assessing Officer found that assessee company had accepted cash deposits in contravention of section 269SS and therefore, he levied penalty - Commissioner (Appeals) allowed assessee's claim partly on basis of additional evidence produced before him - Whether where Commissioner (Appeals) admitted additional evidence but not called for remand report or had not examined evidence produce before him, matter was to be restored back - Held, yes [Para 3] [In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The Assessing Officer found that the assessee had accepted cash deposits to the tune of Rs. 96 crores which was contradictory to the provisions of section 269SS, and accordingly, he levied penalty.

	■ 
	 
	On appeal, the Commissioner (Appeals) partly allowed the assessee's claim.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	In the instant case, the Commissioner (Appeals) has admitted the additional evidence but not called for remand report or he has not examined the evidence produce before him. In this circumstances, no alternative except to restore the matter back to the file of Commissioner (Appeals) to pass an order after giving proper opportunity of hearing to the assessee. [Para 3]


CASES REFERRED TO
 
CIT v. Kanpur Coal Syndicate [1964] 53 ITR 225 (SC) (para 3), Smt. Prabhavati S. Shah v. CIT [1998] 231 ITR 1/100 Taxman 404 (Bom.) (para 3) and CIT v. Gani Bhai Wahab Bhai [1998] 232 ITR 900/97 Taxman 310 (MP) (para 3).
Kishore B. Phadke, CA  for the Appellant. Smt. Asha Desai, Ld. DR  for the Respondent.
ORDER
 
D.T. Garasia, Judicial Member - These cross appeals have been filed against the order of CIT(A)-Panaji dated 19.06.2014 for the Assessment Year 2010-11.
2. The following grounds are raised by the assessee.
	"1.
	 
	The learned CIT(A)-Panaji, erred in law and on facts in holding that the 271D penalty order passed by the JCIT on 29/01/2014 was barred by limitation since passed beyond the permissible time limit as provided under the law; especially when in a similar case ITAT Jaipur bench has held it that way.

	2.
	 
	The learned CIT(A), Panaji erred in law and on facts in not holding that the AO had changed his opinion from his own findings during the assessment order. The learned CIT(A), Panaji ought to have appreciated that the amounts accepted by the appellant were observed by the AO as "JV participations" in the 143(3) order whereas, the same amounts were classified by him as "deposits" in his reference dated 26/3/2013 made to JCIT, Panaji.

	3.
	 
	The learned CIT(A), Panaji erred in law and on facts in not holding that the AO was functus officio at the time of making reference to the JCIT and hence, in turn, the jurisdiction assumed by the learned JCIT was invalid.

	4.
	 
	The learned CIT(A), Panaji erred in law and on facts in not appreciating that the amounts received by the appellant were IV Participations and not deposits which violate provisions of 269SS of the ITA, 1961. The learned CIT(A), Panaji ought to have appreciated that considering the JV Participation Agreement, it's contents and related documents, etc.; the said amounts could not have been characterized as deposits.

	5.
	 
	The learned CIT(A), Panaji, further erred in law and on facts in not appreciating that characterizing the amounts received by the appellant as "deposits" was contrary to findings of the regulatory authorities i.e. Ministry of Corporate Affairs, SEBI & CBI, etc. who have categorically held that the said amounts as collective investment scheme, i.e. CIS; (and not into deposits).

	6.
	 
	The learned CIT(A), Panaji erred in law and on facts in not deleting the entire 271D penalty of Rs. 96 CR when he was satisfied that most of the IV participants hail from mofussil & rural areas and have agricultural background. The learned CIT(A), Panaji erred in retaining part of 271D penalty in an arbitrary manner.

	7.
	 
	Without Prejudice to any of the above grounds, the learned CIT(A), Panaji erred in law and on facts in not appreciating that the appellant had a reasonable cause to have a bonafied belief that there was no violation of section 269SS. The appellant carried a belief that; the form and the nature of transaction was that of JV participation and not deposit and that stringent penalties were never meant for genuine transactions.

	8.
	 
	Without Prejudice to any of the above grounds the learned CIT(A) erred in facts and law in not deleting the 271D penalty on the basis of critical analysis on the basis of Google Maps, though for a sample of 1887 cases.

	9.
	 
	Without Prejudice to any of the above grounds the learned CIT(A) erred in facts and law in sustaining the 271D penalty to a rounded ad-hoc amount of Rs.20 CR. The learned CIT(A), Panaji ought to have sustained the 271D penalty at Rs. 16.95 CR considering the test & method of objective filters used on the data-file".


Wherein the department has raised the following grounds.
	"1.
	 
	The Ld. CIT(A) has violated the provisions of Rule 46A of the IT Rules in admitting the new evidences on the issue that out of total number of 17419 records, the urban applicant records are 2885 and the remaining applicants are from rural areas where banks are not existing without giving any opportunity to the AO to verify the new evidence submitted by the assessee first time before the CIT(A). The AO was also not present for hearing before CIT(A) when this evidence was admitted by the CIT(A).

	2.
	 
	The Ld. CIT (A) has also violated the provisions of Rule 46A of the I.T. Rules in admitting the new evidence that the amount of deposits collected from urban area is only Rs16.95 crores and the balance amount of Rs.106 crores relates to the deposits collected from rural areas where banking facilities are not existing without giving any opportunity to the AO to verify the new evidence submitted by the assessee first time before the CIT(A). The AO was also not present for hearing before CIT(A) when this evidence was admitted by the CIT(A).

	3.
	 
	The Ld. CIT (A) erred in working out the Urban and rural area deposits based on the ratio of number of records of urban and rural area without actually verifying the deposits record-wise.

	4.
	 
	The CIT(A) erred in accepting the distance analysis method based on the depositors addresses through Google maps to segregate the urban and rural area depositors without actually verifying the availability of the banking facilities in the areas of the depositors considering the fact that these days banking facilities are available in almost all the rural areas.

	5.
	 
	The Ld. CIT(A) erred in not appreciating the Supreme Court decision in the case of ADIT vs. A. B. Shanti reported in 255 ITR 258 wherein it „ was clearly laid down that the assessee has to prove the reasonable cause/urgency of situation for acceptance of deposits in cash to cover its case u/s 273B.

	6.
	 
	The CIT (A) failed to appreciate the decision of Madras High Court in the case of Kasi Consultant Corpn. Vs. DCIT reported in 311 ITR 419 wherein it held that it is the duty of assessee to produce the evidence to prove that the depositors have no bank accounts and consequently to accept the deposits in cash and hence the facts of this case is squarely applicable to the assessee's case wherein assessee company also failed to produce any evidence to prove that depositors have no bank accounts and hence it was forced to accept the deposits in cash.

	7.
	 
	The CIT(A) failed to appreciate the decision of Madras High Court in the case of P. Bhaskar v. CIT reported in 350 ITR 560 that unless the assessee proves that the deposits in cash accepted for the business exigency to meet the liquidity, the penalty is leviable u/s. 271D of the IT Act.

	8.
	 
	The Ld. CIT(A) erred in relying on the Delhi High Court decision in the case of M/s. Sahara India Corporation Ltd reported in (2012) 26 Taxman.com 269 (Delhi) as the facts and circumstances of the cases are not identical and the decision is blindly applied without actually verifying the assessee 's submission regarding number of urban and rural applicants and the amount involved and without giving any opportunity to the AO to verify the assessee's submission on the above issue, which resulted in miscarriage of justice and therefore perverse in law. "


2.1 The brief facts of the case are that the assessee has filed the return of income for the A.Y.2010-11 declaring the total income of Rs.62,86,200/-. The assessee company is incorporated with business objective of establishing a business enterprise for buying and selling of properties and real estate having its Corporate Office situated at Pune and registered office at Sai Plaza Complex, 4th floor, No. 402, Gomantak Times, Panaji, Goa. The assessee has accepted cash deposits to the tune of Rs. 96 crores which is contradictory to the provisions of section 269SS of the IT. Act and liable for penalty proceedings u/s. 27ID of the Act.
2.2 The matter carried to CIT(A) and CIT(A) has partly allowed the appeal. Therefore, the assessee is in appeal and department is also in appeal before us.
2.3 During the course of hearing learned DR submitted that the CIT(A) has admitted the fresh evidence. The CIT(A) has admitted the additional evidence regarding the addresses of the JV participants given in four (4) columns. These address columns contain the data.
	(i)
	 
	Adress-1 Information of village/ Post of applicant.

	(ii)
	 
	Address-2- Nearby Taluka/Tehsil/ known place

	(iii)
	 
	Address-3-City/ District and State

	(iv)
	 
	Address-4- State


The assessee has mapped the distance between village (Address-1) Taluka (Address-2) and profiled the same as Primary distance. The distance between Taluka and City is profiled as Secondary distance. There are totally 232 pages of listing. About 7-8 cases on each page were selected at random for the said Google mapping. The said exercise was based Google Maps website. This exercise was carried out for 1887 cases. Summary of such distances is enclosed herewith and marked as Annesure-21. Along with the said summary, printouts of all Google Maps downloaded for each such distance mapping was also enclosed. From the said summary, it will transpire that in about 1.32% cases are between 0-2 KM primary distance range, 1.70% cases are in 2.5 KM primary distance range and so on. The banking channels have reached upto Tehsil levels yet, majority of the JV participants are staying at places which are beyond 5 KM from the Tehsil Places. The assessee has submitted the data filtering exercise and the data relates to many persons from the villages and urban applicants are 2885 in number. The learned DR submitted that this additional evidence was submitted before CIT(A) for the first time.
2.4 The learned AR objected the remanding of matter back to the CIT(A) on the ground that the Jt. CIT was present at the date of hearing, therefore, matter cannot be restored. The learned AR further submitted that if the matter is restored to the CIT(A) then the assessee's appeal may also be restored to the file of CIT(A) and CIT(A) should be directed to consider his arguments on merit. The CIT(A) has not considered his argument on merit and there is no discussion on this issue, therefore, the Commissioner may be directed to decided the appeal on merit also. Learned AR has no objection if both the matters are restored to the file of CIT(A) to consider the matter afresh.
3. We have heard the rival contention of both the parties. Looking to the facts and circumstances of the case, we find that before the CIT(A) the assessee has submitted the additional evidence which is on page 77 of the CIT(A)'s order. The assessee has submitted the following evidence which read as under:
	"(a)
	 
	Distance analysis of addresses of the participants - The addresses of the JV participants are given in four (4) columns. These address columns contain the following data.

	(i)
	 
	Address-1 -Information of village / Post of applicant

	(ii)
	 
	Address-2 -Nearby Taluka/ Tehsil / known place

	(iii)
	 
	Address-3-City/District and State

	(iv)
	 
	Address-4 - State

	
	 
	In the analysis, the appellant has mapped the distance between village (Address-i) and Taluka (Address-2) and profiled the same as Primary distance. Further, the distance between Taluka and City is profiled as Secondary distance. There are totally 232 pages of listing. About 7-8 cases on each page were selected at random for the said Google mapping. The said exercise was based on Google Maps website. This exercise was carried out for 1887 cases (out of total 17,410 cases). About 10% cases were accordingly analyzed. Summary of such distances is enclosed herewith and marked as Annexure-21.Along with the said summary, printouts of all Google Maps downloaded for each such distance mapping is also enclosed. „From the said summary, it will transpire that in about 1.32% cases are between 0-2 KM primary distance range, 1.70% cases are in 25 KM primary distance range and so on. Similar range distance is mapped and worked out for secondary distance. It is a belief that banking channels have reached upto Tehsil levels, though, at times, this is not the case. Assuming that banking channels exist at Tehsil levels, yet, majority of the JV participants are staying at places which are beyond 5 KM from the Tehsil places.

	(b)
	 
	Data filtering exercise - The detailed listing of CASH JV participations is available in soft form. The said data is in an excel file. Appellant has applied filters to the columns Address-1, Address-2, Address-3 and Address-4. Address-1 and Address-2 fields contain actual village / Vasti / Wadi details of the JV participant. By using excel filter facility, appellant has filtered out all those records which contain the following key words in Address-1 and Address-2 fileds.

	(i)
	 
	VIL

	(ii)
	 
	PO

	(iii)
	 
	P.O.

	(iv)
	 
	AT


At each step of filtering, the work "Rural" is added to the flat file at the end of the columnar data. Thus, after adding the flag "Rural", the records which could be logically attributed to the rural (non- urban) area can be culled out. In other words, by applying the filter of (blank) in the last column (i.e. flag column), the net urban transactions can be located. Purpose of filtering out the records by usage of these filters was to retain only such records which logically relate to JV participants from urban areas. Result of the process demonstrates that as against 17,419 records, the urban applicants records remain at 2885 number. Now, as against the total amt of Rs. 106 CR, the emerging amount relating to urban area collection works out to Rs. 16.95 CR. Out of the said amount of Rs. 16.95 CR, some amount is from CHQ transactions. Considering for the same may please be appreciated. The said exercise can be demonstrated live and can also be carried out independently by using the above stated filters."
Against the disallowance made in assessment order, the assessee filed the appeal to the CIT(A). Many times so happens that for the several reasons like not getting proper opportunity to submit the details for not informing properly on what grounds, AO is not satisfied with explanation furnished or he wants additional information, and suddenly without informing or giving opportunity AO makes the addition or disallowance on different points or some times the assessee is prevented by sufficient cause from being able to submit the details called for. In such cases when the matter comes up for appeal before first Appellate Authority, the additional evidence is required to be furnished at appellate stage. We find that in this case the assessee has submitted the additional evidence in support of distance analysis of addresses of the participants from the Google Maps that assessee could not submit before AO, therefore, this additional evidence was submitted before CIT(A). The CIT(A) in his order on page 77 has held that assessee has submitted the additional evidence.
While disposing the appeal the CIT(A) has power either to confirm, reduce, enhance and annul the assessment and in case of penalty, he may confirm, cancel or vary the penalty and he has also power to pass an order as he thinks fit under section 251(1) of the IT Act. As per provisions of Section 250(4) and 250(5) of the Income Tax Act the CIT(A) may dispose of the appeal after making such enquiry as he thinks fit or may ask the AO to carry out certain further enquiry. The CIT(A) can also admit such other additional ground which is not specified in the ground of the appeal if he is satisfied that the omission of the ground from the form of appeal was not wilful or unreasonable. As per Rule 46A of the IT Act the assessee is not entitled to produce any evidence orally or documentary other than the evidence produce before AO. The following exception have been provided in the said Rule. (a) The AO has refused to admit the evidence which ought to have admitted. (b) The assessee was prevented by sufficient cause from producing the evidence which he was called upon to produce by the AO. (c) The assessee was prevented by sufficient cause from producing the evidence before the AO which is relevant to the ground of the appeal. The AO has made the order without giving sufficient opportunity to the assessee to adduce the evidence relevant to any ground in appeal. Before admission of additional evidence the CIT(A) has to give reasonable opportunity to the AO either to examine the additional evidence or to produce any evidence or document as any witness in rebuttal to the additional evidence produce by the assessee. As per Rule 46A(iv), notwithstanding anything contended in 46A(iv) the CIT(A) has power to direct the assessee for production of any document or the examination of any witness, to enable him to dispose of the appeal, or for any other substantial cause including enhance or imposing the penalty.
The power of CIT(A) by IT Act are wider then power of an ordinary court of appeal. Once the assessment comes before the CIT(A), his jurisdiction is not restricted to examining only those aspect of assessment which are complaint by the assessee, but ranges over the whole assessment and it is open to him to correct the assessment order not only with regards to the matters raised by the assessee in appeal but also with regards to any matter considered by AO and determined in course of assessment. However, CIT(A) cannot introduce in assessment, new source of income and he should confine to the subject matter of original assessment order only. In other words the power of CIT(A) is co-terminus with that of the Assessing Officer. He can do whatever AO can do and can also direct AO to do what he has failed to do. In the case of CIT vs. Kanpur Coal Syndicate[1964] 53 ITR 225 (SC) wherein the Hon'ble Supreme Court has taken view that there is no reason to justify the curtailment of power of CIT(A) to entertain the additional grounds of appeal raised by assessee in seeking modification of assessment order passed by AO. Section 250(4) and 250(5) of the Income Tax Act permits the CIT(A) to make further enquiry on his own and direct AO to do so he may thinks fit. Therefore, CIT(A) is within his powers if he asks or allows to produce or file the additional evidence or papers in the matter he thinks fit.
In the case of Smt. Prabhavati S. Shah v. CIT [1998] 231 ITR 1/100 Taxman 404 (Bom.) had occasioned to consider whether Rule 46A is intended to put fetters on the right of the assessee to produce before CIT(A) any additional supporting evidence. After considering the Section 250 Rule 46A the Bombay High Court has held that if the certain evidence is necessary for deciding the controversy the CIT(A) has all the rights called for additional evidence. However before admitting the additional evidence the CIT(A) has to give opportunity to the Assessing Officer to consider or cross examine or rebut the additional supporting evidence furnished by the assessee.
In the case of CIT v. Gani Bhai Wahab Bhai [1998] 232 ITR 900/97 Taxman 310 (MP), we find that the additional evidence can be admitted at any stage but while admitting the additional evidence CIT(A) should ensure that whenever the additional evidence filed before CIT(A). Subject to his approval gaps his file with AO or request is made to CIT to AO for his comments. We find that in the instant case the CIT(A) has admitted the additional evidence but not called for remand report or he has not examined the evidence produce before him. In this circumstances we have no alternative except to restore the matter back to the file of CIT(A) to pass an order after giving proper opportunity of hearing to the assessee.
During the course of hearing the learned AR objected to restore the matter on the ground that the Assessing Officer was present during the course of hearing. Therefore, matter may be decided on merit. The second limb of his argument that the CIT(A) has not decided the matter on merit though the written submission was made therefore, if the matter is restored to CIT(A) the CIT(A) should be directed to decide the appeal on merit as well as.
After hearing both the parties we are of the view that CIT(A) has not given proper opportunity to the AO, therefore, we reverse the finding of the CIT(A) and we remand back to the file of CIT(A) to decide the appeal on merit after giving sufficient opportunity of hearing to the Assessing Officer.
4. In the result, the above Cross Appeals are allowed for statistical purpose.
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Section 92C of the Income-tax Act, 1961 read with rule 10D of the Income-tax Rules, 1962 - Transfer pricing - Computation of arm's length price (Comparables & Adjustments) - Assessment year 2008-09 - Whether when assessee was not able to bring on record anything to show any services to have been rendered by AE to it and there were no documentations to show any services to have been received from AE, it was rightly concluded that no services were in fact rendered by AEs to assessee - Held, yes - Whether since no services were received by assessee from its AEs, lower authorities were justified in considering ALP to be nil - Held, yes [Para 9][In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee was engaged in software development, catering to the needs of global scientific engineering community and was also the parent company of SSI-US and SSI-UK and had international transactions for export of software on expenditure for services and for import of services, with its AEs.

	■ 
	 
	For evaluating the international transactions entered with the AE, the Assessing Officer made reference under section 92CA to the TPO. The TPO was of the opinion that the profit level indicator of the taxpayer was higher than the PLI worked out by him for the transactions relating to export of software and import of service. However, vis-à-vis the apportionment of expenditure for services obtained from AEs, the TPO was of the opinion that the assessee was unable to substantiate the outgo through any credible TP documentation.

	■ 
	 
	Therefore, since the assessee had not demonstrated the benefits it received on account of any services rendered by the AE, the Assessing Officer treated the arms length price of such services to be nil and recommended an addition of Rs.7.15 crores.

	■ 
	 
	The assessee submitted before the DRP that it could not furnish the required TP documentation before the TPO due to non-availability of data at the point of time when the TPO was seized of the matter. Thus, the DRP gave the assessee an opportunity for explaining its case before the TPO.

	■ 
	 
	As per the TPO the assessee could not substantiate any services to have been rendered by the AE pursuant to the above agreements and in his opinion what was furnished by the assessee, were mere expression of intent of the parties and nothing more.

	■ 
	 
	As per the DRP, since the assessee was unable to prove rendering of services by AE and since no documentations were furnished by the assessee, for justifying the payments made by it to the AE, nor were any comparison done by it with similar independent transactions, ALP of such services was rightly treated as nil. The assessment was thereafter completed by making an addition of Rs.7.15 crores as ALP adjustment.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The assessee did not provide before the TPO or the DRP, the TP documentations required in relation to its international transaction of apportionment of expenditure for services received. Rule 10D of the Income-tax Rules, clearly sets out the documents which are to be kept and maintained under section 92D. Clause (d) to sub-rule (1) thereof clearly say that it is the duty of the assessee to maintain documents which will show the details of property transferred or services provided and the quantum and value of each class of such transactions. Clause (a) requires a FAR analysis with respect to the assessee and AE as are relevant to the concerned in the international transactions. Clause (g) requires analysis of uncontrolled transactions which were taken into account for analyzing the comparability of the international transactions entered by the assessee. Not only had the assessee failed to maintain any of the documents of the nature mentioned above, but it did not even suggest a method for determination of the ALP with reference to the services which it claimed to have received from the AEs. The only document produced by it were agreements. These agreements no doubt mention that the AEs were to render certain services to the assessee. In the case of SSI-US it had also raised certain invoices on the assessee. The description of the services mentioned therein are as either management fee or cost of services rendered in US or UK in connection with Sigma project. What were the services rendered by SSI-US to the assessee, nature of such services and the comparable international transactions of independent parties were never brought on record by the assessee.

	■ 
	 
	Similar is the case of the credit notes issued by the assessee in favour of SSI-UK. It simply states that the credits were for commission for UK channel distributors' revenue or revenue share of Europe channel. None of these documents would go to show any services to have been actually rendered by the AE to the assessee. When assessee is not able to bring on record anything to show any services to have been rendered by AE to it and there are no documentations to show any services to have been received from AE, it will be fair conclusion that no services were in fact rendered by AEs to the assessee. There is no dispute that both the AEs were subsidiaries of the assessee. Therefore, the agreements between such subsidiaries, which have been brought before us as well as lower authorities for justifying the payments could be best considered only as self-effectuating documents. There was considerable onus on the assessee to show that actual services were rendered by its subsidiaries. It is a well settled principle of law that a court has to go into substance and not be satisfied with the form and has to get behind the smoke screen to find the true state of affairs. The assessee was unable to show any services to have been received from sister concerns. When no services were received then lower authorities were justified in considering the ALP to be zero.[Para 9]

	■ 
	 
	In both the cases relied on by the assessee i.e Fosroc Chemical India (P.) Ltd. v. Dy. CIT [IT(TP) Appeal No. 1256 of 2011, dtated 5-4-2013] and Festo Controls (P.) Ltd. v. Dy. CIT [2014] 150 ITD 305/[2013] 30 taxmann.com 16 (Bang. - Trib.) rendering of actual services by AE was proved and it was for this reason that co-ordinate benches held that zero value could be given for the transactions concerned. On the other hand here, the assessee has not been able to show any services having been rendered by the AE to it. As to the claim of the assessee that natural justice was denied to it, a number of opportunities were given by not only the DRP but also the TPO. Even during the remand proceedings before the TPO the assessee was unable to show any TP documentation with regard to the TP services rendered by AE. Therefore, the grounds of the assessee are dismissed.[Para 10]


CASE REVIEW
 
Fosroc Chemical India (P.) Ltd. v. Dy. CIT [IT (TP) Appeal No. 1256 of 2011, dated 5-4-2013] and Festo Controls (P.) Ltd. v. Dy. CIT [2014] 150 ITD 305/[2013] 30 taxmann.com 16 (Bang. - Trib.) (para 10) distinguished.
CASES REFERRED TO
 
Fosroc Chemical India (P.) Ltd. v. Dy. CIT [IT (TP) Appeal No. 1256 (Bang.) of 2011, dated 5-4-2013] (para 7), Festo Controls (P.) Ltd. v. Dy. CIT [2014] 150 ITD 305/[2013] 30 taxmann.com 16 (Bang. - Trib.) (para 7), CIT v. Western Outdoor Interactive (P.) Ltd. [2012] 349 ITR 309/210 Taxman 229/25 taxmann.com 340 (Bom.) (para 15), CIT v. Heartland Delhi Transcription Services (P.) Ltd. [2014] 366 ITR 523 (Delhi) (para 15), CIT v. Shri Renuga Textiles Mills Ltd. [2014] 366 ITR 649 (Mad.) (para 16) and CIT v. Sonata Software Ltd. [2012] 343 ITR 397/207 Taxman 129/21 taxmann.com 23 (Bom.) (para 15).
V. Srinivasan, C.A.  for the Appellant. Ms. Priscilla Singsit, CIT-III  for the Respondent.
ORDER
 
Abraham P. George, Accountant Member - In this appeal filed by the assessee against an order of assessment passed by the Assessing Officer u/s.143(3) of the Act, pursuant to directions issued by Dispute Resolution Panel (DRP) u/s.144C(5) of the Act, it has taken all together 15 grounds. Out of these grounds, ground nos.1, 14 and 15 are general and ground no.13 is consequential, needing no specific adjudication. Ground nos.2 and 3 assails the total additions made and mentions violation of principle of natural justice. These grounds are inherently connected to ground nos.4 to 12 through which assessee has raised four issues.
2. Issue raised in ground nos.4 to 7 is on a TP adjustment of Rs.7,15,27,453/-. The assessee engaged in software development catering to the needs of global scientific engineering community, is also the parent company of M/s. Systat Software Inc.,US (SSI-US) and M/s. Systat Software Inc.,UK (SSI-UK). It had international transactions worth Rs.27,98,59,603/- for export of software, Rs.7,15,27,453/- on expenditure for services and Rs.2,10,61,199/- for import of services, with these AEs. These transactions were reported in form 3CEB filed along with return of income. As per the annual report of the assessee, margin on came to 50.4%. In other words, the Profit Level Indicators (PLI), viz., profit before interests and tax were 50.4% of the total costs.
2.1 For evaluating the international transactions entered with the AE, Assessing Officer made reference u/s.92CA to the TPO. TPO based on the replies given by the assessee and the TP documentation furnished by it, was of the opinion that the profit level indicator of the tax payer was higher than the PLI worked out by him for the transactions relating to export of software and import of service. However, vis-à-vis the apportionment of expenditure for services obtained from AEs, the amount of which came to Rs.7,15,27,453/-, the learned TPO was of the opinion that the assessee was unable to substantiate the outgo through any credible TP documentation. The sum of Rs.7,15,27,453/- mainly consisted of payment of Rs.4,32,27,000/- to M/s SSI-US and Rs.2,81,90,576/- to M/s. SSI-UK.
3. The TPO issued a show cause notice seeking justification for the payment of Rs.7,15,27.453/- as allocation or apportionment of expenditure, and the benefits or services received by the assessee from its AEs mentioned above. As per the TPO, assessee did not respond to such notice nor gave any submission justifying the payment as at arms length. As per the TPO, in such circumstances it was not possible to ascertain what services were rendered to the assessee by the AE for payment of Rs.7,15,27,453/- made to them. Since the assessee had not demonstrated the benefits it received on account of any services rendered by the AE, the Assessing Officer treated the arms length price of such services to be zero. In other words, he took the ALP of the transaction to be nil and recommended an addition of Rs.7,15,27,453/-.
4. When the Assessing Officer proposed this addition through a draft assessment order dt 05.12.1011 assessee preferred to move the DRP. Submission of the assessee before the DRP was that it could not furnish the required TP documentation before the TPO due to non-availability of data at the point of time when the TPO was seized of the matter. In the light of this, the DRP gave the assessee an opportunity for explaining its case before the TPO. The TPO in his report dt 03.09.2012 stated that assessee could produce only following documentation in support of the services that it claimed to have received from the AE :
	(i)
	 
	Management service agreement;

	(ii)
	 
	Software management agreement;

	(iii)
	 
	Software distribution agreement;

	(iv)
	 
	Sales and distribution support and service agreement ; and

	(v)
	 
	Copies of debit notes/credit notes

	
	 
	As per the learned TPO the assessee could not substantiate any services to have been rendered by the AE pursuant to the above agreements and in his opinion what was furnished by the assessee, were mere expression of intent of the parties and nothing more.


5. The DRP based on the report of the TPO and the submissions of the assessee reached a conclusion that the AEs even if they incurred some expenditure for its stewardship or share holder activities, such expenditure need not be charged to the group entities. As per the DRP, it was necessary to show that direct benefit was derived out of the payments made to the AE, commensurate with such payments. Hence according to the DRP, ALP of such services was rightly treated as nil. Reasons for coming to the above conclusions given by the DRP are summarized hereunder :
	(i)
	 
	Tax payer was unable to prove rendering of services by AE ;

	(ii)
	 
	No documentations were furnished by the assessee, for justifying the payments made by it to the AE, nor were any comparison done by it with similar independent transactions ;

	(iii)
	 
	If the expenditure was incurred by the AEs for the benefit of the group as a whole, charging of such expenditure on the assessee or all entities in the group was not required, since the benefit of the expenditure were also be available to all the members of the group.


The assessment was thereafter completed by making an addition of Rs.7,15,27,453/- as ALP adjustment.
6. Now before us, the learned AR strongly assailing the orders of the authorities below submitted that the expenditure allocated or apportioned by M/s. SSI-US, comprised of the following :
	(a)
	Management fee for the month of April, May and June
	Rs.11.002,500

	(b)
	Fees towards Sigma development cost Oct to Dec 07
	Rs.10,640,700

	(c)
	Cost of services rendered in USA and Europe for research
	Rs.10,791,900

	(d)
	Cost of services rendered in USA and Europe for research
	Rs.10,791,900

	 
	Total
	Rs.43,227,000


As per the learned AR, SSI-US was developing Sigma suite software products and also upgrading this software. SSI-US had raised a debit note for the expenditure incurred by it for development and support done by them. The AR pointed out that similar expenses were incurred in the earlier years as well, and these were allowed by the Department. As per the AR, the revenue generated by the assessee from the sale of sigma suite software products during the relevant previous year came to Rs.30 crores and the expenditure apportioned to the assessee by the AE when considered from this angle, was reasonable and justified. Vis-a-vis, the expenditure apportioned to the assessee by SSI-UK. As per the learned AR, the break-up was as follows :
	Nature of cost 
	Amount 
	Basis of allocation 

	Commission cost for 1st quarter
	62,80,227
	Sales for the two quarters Rs.2,91,17,062/-

	Commission cost for 2nd quarter
	44,02,119
	

	Revenue share of Europe channels quarter (40% of revenue)
	1,33,01,347
	Total revenue for the two quarters Rs.4,37,70,576/-

	Revenue share of Europe channels quarter (40% of revenue)
	 42,06,882
	

	Total
	2,81,90,576
	 


Ld. AR submitted that SSI-UK was marketing the sigma suite products which were developed by the assessee. They provided services in UK to the customers of the assessee. The debit notes raised by the said party was for commission due to it. Later in the year, a modified revenue sharing agreement was entered with SSI-UK. According to him, in the above circumstances it was not fair for the lower authorities to hold that no services were received by the assessee from SSI-US and SSI-UK. Reliance was placed on the following agreements :
	(i)
	 
	Management Services Agreement entered with SSI-US on 01.04.2005 placed at pages 197 to 199 of the paper book ;

	(ii)
	 
	Software Manufacturing Agreement entered with SSI - US on 01.04.2004, placed at pages 200 to 205 of the paper book ;

	(iii)
	 
	Invoice/debit Notes raised by SSI-US, placed at page 206 to 209 of the paper book ;

	(iv)
	 
	Software distribution Agreement entered with SSI-US on 01.04.2004 placed at pages 210 to 217 of the paper book ;

	(v)
	 
	Sales and Distribution Support Services Agreement entered with SSI-UK on 15.07.2005, placed at pages 218 to 220 of the paper book ; and

	(vi)
	 
	Credit notes issued by the assessee in favour of SSI-UK, placed at pages 221 to 224 of the paper book.


7. Continuing his argument, ld.AR submitted that the conclusion reached by the lower authorities that assessee had not received any services from the two AEs was entirely wrong in the fact of the documents produced. In any case according to him, to say that the ALP of the services received by the assessee from AE was zero cannot be accepted in view of the decision of the coordinate bench of this Tribunal in the case of Fosroc Chemical India (P.) Ltd. v. Dy. CIT [IT (TP) A.1256/BNG.)/2011, dated 05.04.2013] and Festo Controls (P.) Ltd. v. Dy. CIT [2014] 150 ITD 305/[2013] 30 taxmann.com 16 (Bang. - Trib.). The AR also pointed out that the TPO had not made any ALP adjustment with regard to the similar transactions entered by the assessee in the previous year relevant to A. Y. 2005-06. Copy of the order dt 17.07.2008 of the TPO was also placed on record.
8. Per contra, the learned DR supported the order of the lower authorities.
9. We have perused the orders and heard the rival submissions. What we find is the assessee did not provide before the TPO or the DRP, the TP documentations required in relation to its international transaction of apportionment of expenditure for services received. Rule 10D of the Income-tax Rules, clearly sets out the documents which are to be kept and maintained u/s.92D of the Act. Clause (d) to sub-rule (1) thereof clearly say that it is the duty of the assessee to maintain documents which will show the details of property transferred or services provided and the quantum and value of each class of such transactions. Clause (a) requires a FAR analysis with respect to the assessee and AE as are relevant to the concerned in the international transactions. Clause (g) requires analysis of uncontrolled transactions which were taken into account for analyzing the comparability of the international transactions entered by the assessee. Not only had the assessee failed to maintain any of the documents of the nature mentioned above, but it did not even suggest a method for determination of the ALP with reference to the services which it claimed to have received from the AEs. The only document produced by it were those narrated by us at para 06 above. These agreements no doubt mention that the AEs were to render certain services to the assessee. In the case of SSI-US it had also raised certain invoices on the assessee, copies of which have been placed at pages 206 to 209 of the paper book. The description of the services mentioned therein are as either management fee or cost of services rendered in US or UK in connection with Sigma project. What were the services rendered by SSI-US to the assessee, nature of such services and the comparable international transactions of independent parties were never brought on record by the assessee. Similar is the case of the credit notes issued by the assessee in favour of SSI-UK. It simply states that the credits were for commission for UK channel distributors' revenue or revenue share of Europe channel. In our opinion, none of these documents would go to show any services to have been actually rendered by the AE to the assessee. When assessee is not able to bring on record anything to show any services to have been rendered by AE to it and there are no documentations to show any services to have been received from AE, in our opinion it will be fair conclusion that no services were in fact rendered the by AEs to the assessee. There is no dispute that both the AEs were subsidiaries of the assessee. Therefore, the agreements between such subsidiaries, which have been brought before us as well as lower authorities for justifying the payments could be best considered only as self-effectuating documents. There was considerable onus on the assessee to show that actual services were rendered by its subsidiaries. It is a well settled principle of law that a court has to go into substance and not be satisfied with the and form has to get behind the smoke screen to find the true state of affairs. In our opinion, the assessee was unable to show any services to have been received from sister concerns. When no services were received then lower authorities in our opinion were justified in considering the ALP to be zero.
10. Coming to the decisions relied on by the Ld. AR viz., Fosrock Chemicals India (P.) Ltd.  (supra) and Festo Controls (P.) Ltd. (supra), in the former case, the personnel of the AE had visited India and the assessee had reimbursed traveling and living expenditure of such personnel. Assessee was also able to produce records which sufficiently evidenced rendering of service by AE to the assessee. In the latter case the finding of the TPO was that the assessee was not benefited from the knowhow/brand and the payments effected were not justified. However there were clear evidence to show that knowhow/brand of the AE was used by the assessee. In other words, in both the cases relied on by the AR, rendering of actual services by AE was proved and it was for this reason that coordinate benches held that zero value could be given for the transactions concerned. On the other hand here, the assessee has not been able to show any services having been rendered by the AE to it. As to the claim of the assessee that natural justice was denied to it, we find that a number of opportunities were given by not only the DRP but also the TPO. Even during the remand proceedings before the TPO the assessee was unable to show any TP documentation with regard to the TP services rendered by AE. We therefore dismiss grounds 4 to 7 of the assessee.
11. The next issue raised by the assessee is the disallowance of Rs.90,11,87,334/- claimed u/s.10A of the Act. Related grounds are grounds 8 and 9.
12. Assessee had in its computation income claimed deduction of Rs. 90,11,87,334/- u/s.10A of the Act. During the course of assessment proceedings, it was noted by the Assessing Officer that the STPI licence of the undertaking which had claimed such deduction was in the name of Systat Software Asia Pacific Ltd., (SSAPL) and not in assessee's name. Assessee had taken over SSAPL along with employees thereof in January 2006. As per the Assessing Officer all the contracts and obligations of M/s. SSAPL and the softwares held by them were also taken over by the assessee. Fixed assets and plant and machinery of the said company were also a part of the transfer. Assessing Officer came to a conclusion that claim of the assessee u/s.10A of the Act was in relation to a restructured / reconstituted business. He proposed a disallowance of Rs. 90,11,87,334/-.
13. Before DRP, argument of the assessee was that SSAPL was granted approval for setting up a STPI unit on 16.08.2005. The said licence was transferred to the assessee on 06.01.2006. As per the assessee when it took over the business there was no reconstitution / reorganization. SSAPL did not have any outstanding contracts or obligations which were taken over by the assessee. As per the assessee, the said company did not own any software proprietary licence at all. Assessee also relied on the profit and loss account of SSAPL for the year ended 31.03.2006 in support of its contention that major part of the revenue of the said company were for software services. As per the assessee plant and machinery taken over from SSAPL were less than 20% of the cost of new machinery installed by the assessee. Further, as per the assessee, sale proceeds in respect of exports were all received by it and it had satisfied every condition required for claiming a deduction u/s.10A of the Act.
14. However, the DRP was not impressed by the above argument. According to them assessee had taken over assets as well as employees of SSAPL and this was clear from the business transfer agreement dt 26.12.2005. Hence, as per the DRP, the claim of the assessee was on a reconstituted / reorganized business. They upheld the view taken by the Assessing Officer. Assessment was therefore completed by the Assessing Officer denying the claim of deduction u/s.10A of the Act.
15. Now before us the learned AR assailing the orders of the authorities below submitted that SSAPL did not cease to exist. There was no reorganization / reconstitution of business. As per the AR a restructuring meant restructuring made by an existing assessee to its business and it necessarily required continuation of the same business. In any case, according to him, STPI unit was taken over by assessee by virtue of agreement dt 26.12.2005, copy of which has been placed at pages 283 to 285 of the paper book. STPI licence was transferred on 06.01.2006, vide approval letter of STPI placed at page 286 of the paper book. According to him, similar claim for deduction u/s.10A of the Act for A. Y. 2006- 07 was allowed by the Revenue. Relying on the assessment order for A. Y. 2006-07, placed at pages 287 to 298 of the paper book the AR submitted that deduction u/s.10A was given to the assessee for the said assessment year, for the export turnover relatable to the very same STPI. According to him Hon'ble Bombay High Court in the case of CIT v. Western Outdoor Interactive (P.) Ltd. [2012] 349 ITR 309/210 Taxman 229/25 taxmann.com 340 had held that when exemption was granted for an earlier year similar exemption could not be denied to an assessee in a subsequent year unless there were change in facts. In relation to his contention that it was not formed by splitting up or restructuring of a business already in existence, nor by transfer of machinery or plant to a new business, AR relied on the decisions of the Delhi High Court in the case of CIT v. Heartland Delhi Transcription Services (P.) Ltd. [2014] 366 ITR 523 and that of Hon'ble Madras High Court in CIT v. Shri Renuga Textiles Mills Ltd. [2014] 366 ITR 649. According to him, meaning of reconstruction of a business did not include sale of business and this was so held by Hon'ble Bombay High Court in the case of CIT v. Sonata Software Ltd. [2012] 343 ITR 397/207 Taxman 129/21 taxmann.com 23.
16. Per contra, the learned DR submitted that assessee had not satisfied the conditions enumerated in sub-section (2) of section 10A of the Act. The claim u/s.10A of the Act was preferred on export sales from a STPI unit taken over by the assessee lock, stock and barrel. Therefore, according to the DR, lower authorities were justified in denying the claim of deduction to the assessee.
17. We have perused the orders and considered the rival submissions. There is no dispute that the business transfer agreement through which assessee purchased the business of SSAPL was entered on 26.12.2005. It is also not disputed that this is a sole unit on which the assessee had preferred claim for deduction u/s.10A of the Act. What was taken over by assessee through this deed of business transfer is set out in clause (i) of agreement dt 26.12.2005 and reproduced by us hereunder :
'Now, therefore, in consideration of the mutual covenants hereinafter recited, the sufficiency of which is hereby acknowledged, the parties agree as follows :
1. Sale and Transfer :
1.1 The vendor hereby sells, transfers, grants, conveys and assigns fully and absolutely to the purchaser all the right, title and interest in the following business, assets and liabilities :
1.1.1 On-going contracts and projects for development of software and related rights and obligations
1.1.2 Identified employees
1.1.3 Furniture, fixture, moveable assets, equipment, computers, telephone instruments and connections etc
1.1.4 Sundry debtors
1.1.5 Sundry creditors
1.1.6 STPI Registration of the Development Centre being transferred hereunder (the "Business")'
There is also no dispute that the take over was approved by STPI by its letter dt 06.01.2006, copy of which has been placed at page 286 of the paper book. The reason why assessee was denied the deduction claimed u/s.10A of the Act on the export benefits received from this unit was that it was formed by splitting up or reconstruction of a business already in existence. By virtue of the agreement mentioned supra, we cannot say that there was a split up or reconstruction of a business already in existence. There is neither any split up or reconstruction of business of the assessee nor SSAPL. At this juncture, it would be proper to reproduce sub-section (2) of section 10A of the Act :
"(2) This section applies to any undertaking which fulfils all the following conditions, namely :—
	(i)
	 
	it has begun or begins to manufacture or produce articles or things or computer software during the previous year relevant to the assessment year—

	(a)
	 
	commencing on or after the 1st day of April, 1981, in any free trade zone ; or

	(b)
	 
	commencing on or after the 1st day of April, 1994, in any electronic hardware technology park or, as the case may be, software technology park ;

	(c)
	 
	commencing on or after the 1st day of April, 2001, in any special economic zone ;

	(ii)
	 
	it is not formed by the splitting up, or the reconstruction, of a business already in existence ;

	
	 
	Provided that this condition shall not apply in respect of any undertaking which is formed as a result of the re-establishment, reconstruction or revival by the assessee of the business of any such undertakings as is referred to in section 33B, in the circumstances and within the period specified in that section ;

	(iii)
	 
	it is not formed by the transfer to a new business of machinery or plant previously used for any purpose.


Explanation. - The provisions of Explanation 1 and Explanation 2 to sub-section (2) of section 80-I shall apply for the purposes of clause
(iii) of this sub-section as they apply for the purposes of clause (ii) of that sub-section."
The only clause which could possibly be attracted is sub-clause (iii). We cannot say that the undertaking on which the assessee preferred the claim of deduction u/s.10A was formed by transfer of a new business, machinery or plant. Assessee as well as the STPI were already in existence when the business of the STPI was acquired by the assessee. Deduction u/s.10A of the Act was already claimed by the assessee for the very same STPI unit in A. Y. 2006-07. It was allowed as well. Copy of the assessment order for A. Y. 2006-07, placed at pages 287 to 298 of the paper book specifically say that deduction u/s.10A of Rs.9,96,95,076/- was being granted to it. That assessee has preferred such a claim and it was already considered by the Assessing Officer is clear from para 6 of the assessment order, relevant part of which is reproduced by us hereunder :
"6. The assessee-company claimed deduction u/s.10A of the I. T. Act, 1961. In support of this, it had filed Form 56F. From this form it was noticed that the assessee has not deduction communication expenses incurred for delivery of software outside India. In this context, the assessee was asked to furnish the details of the communication expenses attributable to export turnover of the eligible undertaking. The issue of deducting the communication expenses from the export turnover alone while calculating the deduction u/s.10A was discussed with the assessee. The assessee contended that the communication expenses need not be deducted from the export turnover. However, in view of the provisions as provided in Explanation 2 (iv) of sec.10A, the communication expenses needs to be deducted from export turnover. Since there is no explicit definition of total turnover in the provisions of the Act as in Sec.10A the natural meaning of total turnover is to be considered. This view has been consistently taken by the department…"
It is not the case of the Revenue that the claim of the assessee for A. Y. 2006-07 was for different undertaking. In such circumstances, the decision of the Mumbai High Court in the case of Western Outdoor Interactive (P.) Ltd. (supra), comes to its aid. Their Lordships held that unless there was any change in facts, exemption granted u/s.10A of the Act, in an earlier year could not be denied in a later year. In such circumstances, we hold that deduction u/s.10A could not have been denied. The disallowance made under the said section is deleted. Ground nos.8 and 9 are allowed.
18. Vide its ground no.10 grievance raised by the assessee is with regard to an addition of Rs.1,22,67,831/- made under the head Short term capital gains (STCG). When the issue came up, learned counsel for the assessee submitted that the above amount claimed by the assessee as STCG was reduced from the net profits and separately shown in the computation of income. When the bench pointed out that there was no revenue implication, the Ld. AR submitted that he was aggrieved on the change of head. What we find is that Assessing Officer had deducted Rs.1,22,67,831/- from the net profit and considered it separately under the head STCG. We do not find any revenue implication in this treatment, whether the amount is considered as a part of net profit or treated separately. Tax effect so far as the assessee is concerned is the same. The ground raised is therefore purely academic needing no adjudication. Ground no.10 is dismissed.
19. The last issue raised by the assessee appears in its grounds 11 and 12 and it is on a disallowance of Rs.47,51,229/- made u/s.14A of the Act.
20. Assessee had claimed exempt income of Rs.8,87,677/-. The opening value of its investments were Rs.34,47,20,392/- and the closing value was Rs.80,13,48,647/-. Statutory auditors of the assessee in their Tax audit Reports mentioned that a disallowance of Rs.113,91,75,666/- was disallowance required to be made u/s.14A of the Act. Though the assessee was put on notice, it seems it did not give any explanation to the Assessing Officer. He proposed an addition of Rs.113,91,75,666/-.
21. Before the DRP first argument of the assessee that the sum of Rs.113,91,75,666/- was expenditure incurred by it in relation to the STPI unit and was in no way related to any investments giving rise to exempt income. As per the assessee out of the total investments, Rs.64,66,54,847/-were investments in its foreign subsidiaries. Out of the balance, Rs.3,30,857/- were in mutual funds and Rs.15,43,62,943/- alone were invested in Indian subsidiaries. As per the assessee in so far as investments made in foreign subsidiaries were concerned, the income that could arise from such holdings were taxable under the Act and therefore, Sec.14A could not be applied. Further as per the assessee average investments that could result in exempt income would be Rs.12,29,87,773/-. Therefore the interest disallowance that could be there under Rule 8D(2)(ii) would be only Rs.41,36,290/- and under Rule 8D(2)(iii) would be Rs.6,14,939/-aggregating to Rs.47,51,229/-. As per the assessee, disallowance of interest could be made only on the net interest amount and not the gross interest amount. The DRP directed the Assessing Officer to finalise the issue considering the above submissions of the assessee. The Assessing Officer however made a disallowance of interest considering the gross interest of Rs.33,51,69,433/- and applying the formula prescribed in Rule 8D(2)(ii) on the gross interest. In other words, he did not accept the contention of the assessee that net interest alone should be considered for the purpose of applying Rule 8D(2)(ii).
22. Ld. AR, relying on Schedule 18 to its profit and loss account for the year ending 31.03.2008 placed at page 43 of the paper book, submitted that the sum of Rs.33,51,69,433/- considered for applying Rule 8D(2)(ii) was the total interest paid by the assessee before deducting the interest received on FDs. According to him assessee had received interest of Rs.20,28,11,511/- and the net interest outgo was Rs.13,23,57,922/- only. Contention of the Ld. AR assessee was that application of Rule 8D(2)(ii) should be limited to the net interest and not the gross interest. No arguments were advanced by learned AR on its ground that satisfaction contemplated under the scheme of the Act was not recorded by Assessing Officer, before invoking Section 14A of the Act.
23. Per contra the learned DR supporting the orders of the lower authorities submitted that gross interest alone chould be considered for working out the disallowance under Rule 8D(2)(ii).
24. We have perused the orders and heard the rival submissions. Dispute is whether application of the formula provided in Rule 8D(2)(ii) is to be on gross interest or net interest. As per the assessee only the net interest and not the gross interest should be considered. Schedule 18 to the audited final accounts of the assessee which is relevant on this issue is reproduced hereunder :
	Schedule - 18 : Interest & Financial Charges (Net)
	 

	Fixed Loans
	.. 173,928,588

	Others
	.. 161,240,845

	
	335,169433

	Less : Interest received on Fixed Deposit (TDS : Rs.42,115,670)
	.. 202,511,511

	[Previous Year TDS : Rs.23,858,403] Balance
	..132,357,922


It is clear from the narration in the (above) schedule that interest received were on FDs. In our opinion such interest ordinarily cannot be considered as having nexus with the business of the assessee. Such interest would normally fall under the head ' income from other sources'. No doubt, in assessee's case the Assessing Officer has not considered the interest receipt separately under the head 'income from other sources'. But this will not, in our opinion, change the nature of the transaction or character of the receipts. Rule 8D(2) prescribes application of the formula set out therein on the expenditure incurred by way of interest which is not directly attributable to any particular income or receipt. There is no case for the assessee that the interest expenditure of Rs.335,169,433/- incurred by it were attributable to any particular income or receipt. There is nothing in the said rule which would allow for netting of interest. Rule 8D(2)(ii) states expenditure by way of interest. If we allow netting of interest income on such expenditure, it would be equivalent to adding something which is not there in the Rule book. Especially so, since interest received was not from any business activity but from FDs. We are, therefore, of the opinion that application of Rule 8D does not allow for netting of any interest income with interest expenditure. We therefore find no merit in these grounds raised by the assessee. Ground nos.11 and 12 of the assessee are dismissed.
25. In the result, appeal of the assessee is partly allowed.
JYOTI 

*In favour of revenue.
IT/ILT : Commission paid by assessee to its foreign agent on export sales would not fall within definition of 'fee for technical services' and, therefore, there was no need to deduct tax at source while making said payment
■■■
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SEPTEMBER  26, 2014 
Section 9 of the Income-tax Act, 1961, read with articles 7 and 12 of Model OECD Convention - Income - Deemed to accrue of arise in India (Business profits) - Assessment year 2009-10 - Whether where assessee paid commission to its foreign agent on export sales, it would not fall within definition of 'fee for technical services' and, therefore, assessee was not liable to deduct tax at source while making said payment - Held, yes [Para 6][In favour of assessee] 
FACTS
 
	■ 
	 
	During relevant year, the assessee paid commission to foreign agents on export sales.

	■ 
	 
	The Assessing Officer opined that the amount paid by the assessee to non-resident agent was fee for technical services and since the assessee did not deduct TDS under section 195 the said expenditure was not allowable under section 40(a)(i). 

	■ 
	 
	The Commissioner (Appeals) deleted said disallowance. 

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	The Assessing Officer while completing the assessment disallowed commission payments made to foreign agents on the ground that assessee has not deducted TDS. The Assessing Officer was of the view that sales commission paid by the assessee shall be deemed to accrue or arise in India, if such income is accrued or arisen from any business connection in India. According to the Assessing Officer in the instant case payments were made for assessee's business purposes which is carried on in India and therefore such commission paid to non-residents abroad is deemed to have been arisen in India. The Assessing Officer is not disputing that the commission paid by the assessee is not for export sales. Further he has not brought on record to suggest that non-residents provided technical services to the assessee. The Commissioner (Appeals) in respect of sales commission paid to 'C' and 'M' deleted the disallowance relying on the decision of this Tribunal in the case of ITO v. Faizan Shoes (P.) Ltd. [2013] 58 SOT 245/34 taxmann.com 79 (Chennai) where the facts were identical as foreign agents have no permanent establishments in India, no part of their services have been rendered in India and in such situation there is no obligation on the assessee to deduct tax at source under section 195. The decision relied on by the Commissioner (Appeals) has been after affirmed by the Madras High Court in the case of ITO v. Faizan Shoes (P.) Ltd. [2014] 48 taxmann.com 48. [Para 5]

	■ 
	 
	The High Court held that the services rendered by the non-resident agent can at best be called as a service for completion of export commitment, therefore commission paid to non-resident agents will not fall within the definition of fees for technical services. Further it was also held that commission amounts earned by non-resident assessee's for services rendered outside India cannot be deemed to be incomes which have either accrued or arising in India. Thus, following the said decision the order of the Commissioner (Appeals) in deleting the disallowance made under section 40(a)(i) is upheld. [Para 6]


CASE REVIEW
 
ITO v. Faizan Shoes (P.) Ltd. [2014] 48 taxmann.com 48 (Mad.) (para 6) followed.
CASES REFERRED TO
 
ITO v. Faizan Shoes (P.) Ltd. [2013] 58 SOT 245/34 taxmann.com 79 (Chennai) (para 2) and ITO v. Faizan Shoes (P.) Ltd. [2014] 48 taxmann.com 48 (Mad.) (para 4).
C.V. Pavana Kumar, Jt. CIT  for the Appellant. G. Baskar, Advocate  for the Respondent.
ORDER
 
Challa Nagendra Prasad, Judicial Member - This appeal is filed by the Revenue against the order of the Commissioner of Income Tax (Appeals)-III, Chennai dated 15.11.2013 for the assessment year 2009-10 arising out of assessment order passed under section 143(3) of the Act. The only grievance of the Revenue in its appeal is that Commissioner of Income Tax (Appeals) erred in restricting disallowance under section 40(a)(i) of the Act in respect of commission paid to foreign agent on export sales.
2. The Revenue contended that the services rendered by Calzados Jose and M.G. Diffusion International also fall under fee for technical services as per section 9(1)(vii) of the Act. The Assessing Officer while completing the assessment disallowed sales commission of Rs. 82,30,847/- paid to four non-resident agents as under:—
	Name of the Party 
	Amount Paid Rs. 

	CEC France
	7,43,662

	Calzados Jose
	37,37,665

	Modern Amusement
	2,35,185

	M.G.Diffusion International
	35,14,335


The Assessing Officer was of the view that the amount paid by the assessee to non-resident agents is fee for technical services and since the assessee did not deduct TDS under section 195 of the Act the said expenditure is not allowable under section 40(a)(i) of the Act. On appeal, Commissioner of Income Tax (Appeals) while partly allowing the appeal sustained the disallowance in respect of CEC France and Modern Amusement holding that these parties might have rendered technical services on the ground that the buyer and the consignee are placed in different countries i.e. agent CEC France at Hong Kong and Modern Amusement, USA in Canada. However, in respect of two other foreign agents are concerned, the Commissioner of Income Tax (Appeals) deleted the disallowance following the decision of co-ordinate Bench of this Tribunal in the case of ITO v. Faizan Shoes (P.) Ltd. [2013] 58 SOT 245/34 taxmann.com 79 (Chennai).
3. Departmental Representative submits that the assessee did not deduct TDS on the sales commission and therefore Assessing Officer made disallowance under section 40(a)(i) of the Act . He further submits that there were no agreements between the assessee and the non-resident agents in respect of export sales and in the absence of any such agreements it is not known as to whether the assessee has paid sales commission or it is fee paid for technical services. Departmental Representative submits that Commissioner of Income Tax (Appeals) is not justified in partly deleting the disallowance made by the Assessing Officer.
4. Counsel for the assessee submits that the assessee paid only sales commission based on the orders procured by the non-resident agents and there was no agreement for any technical services to be provided to the assessee by the non-resident agents. Counsel submits that since the assessee has paid only export sales commission, the said commission is not taxable in India and therefore provisions of section 195 have no application and in which case disallowance under section 40(a)(i) is not warranted. Counsel further submits that the decision relied on by the Commissioner of Income Tax (Appeals) in the case of Faizan Shoes (P.) Ltd. (supra) has been affirmed by the Hon'ble Madas High Court in CIT v. Faizan Shoes (P.) Ltd. [2014] 48 taxmann.com 48, copy of which is placed on record.
5. Heard both sides. Perused orders of lower authorities and the decisions relied on. The Assessing Officer while completing the assessment disallowed commission payments made to foreign agents on the ground that assessee has not deducted TDS. The Assessing Officer was of the view that sales commission paid by the assessee shall be deemed to accrue or arise in India, if such income is accrued or arisen from any business connection in India, The Assessing Officer was of the opinion that in the instant case payments were made for assessee's business purposes which is carried on in India and therefore such commission paid to non-residents abroad is deemed to have been arisen in India. The Assessing Officer is not disputing that the commission paid by the assessee is not for export sales. Further he has not brought on record to suggest that non-residents provided technical services to the assessee. The Commissioner of Income Tax (Appeals) in respect of sales commission paid to Calzados Jose and M.G. Diffusion International deleted the disallowance relying on the decision of this Tribunal in the case of Faizan Shoes (P.) Ltd. (supra) where the facts were identical as foreign agents have no permanent establishments in India, no part of their services have been rendered in India and in such situation there is no obligation on the assessee to deduct tax at source under section 195 of the Act. The decision relied on by the Commissioner of Income Tax (Appeals) has been affirmed by the Hon'ble Madras High Court in the case of  Faizan Shoes (P.) Ltd. (supra). While affirming the said decision, the Hon'ble High Court held as under:—
"7. On a reading of Section 9(1)(vii) of the Act, we are not inclined to accept the plea taken by the learned Senior Standing Counsel appearing for the Revenue that commission paid by the assessee to the non-resident agent would come under the term fees for technical services . In the case on hand, for procuring orders for leather business from overseas buyers wholesalers or retailers, as the case may be, the non-resident agent is paid 2.5% commission on FOB basis. That appears to be a commission simpliciter. What is the nature of technical service that the so-called non-resident agent has provided abroad to the assessee is not clear from the order of the Assessing Officer. The opening of letters of credit for the purpose of completing export obligation is an incident of export and, therefore, the non-resident agent is under an obligation to render such services to the assessee, for which commission is paid. The non-resident agent does not provide technical services for the purposes of running of the business of the assessee in India. The services rendered by the non-resident agent can at best be called as a service for completion of the export commitment. We are, therefore, of the considered opinion that the commission paid to the non-resident agent will not fall within the definiition of fees for technical services.
8. The other plea raised by Mr.T.Ravikumar, learned Senior Standing Counsel appearing for the appellant referring to Explanation to Section 9(2) of the Act is that the income of the non-resident shall be deemed to accrue or arise in India under Clauses (v) or (vi) or (vii) of Section 9(1) of the Act and shall be included in the total income of the non- resident, whether or not the non-resident has rendered services in India.
9. The Explanation to Section 9(2) of the Act was substituted by the Finance Act, 2010 with retrospective effect from 1.6.1976. The above said explanation would come into play only if the said amount paid would fall under the headings: (i)income by way of interest as set out in Section 9(1 )(v) of the Act; or (ii)income by way of royalty as set out in Section 9(1)(vi) of the Act; or (iii) income by way of fees for technical services as set out in Section 9(1)(vii) of the Act.
10. While dealing with Section 9(1) of the Act, the Supreme Court in Commissioner of Income Tax v. Toshoku Limited, (1980) 125 ITR 525, on considering a transaction where tobacco was exported to Japan and France and sold through non-resident assessees who were paid commission, held as under:
8. The second aspect of the same question is whether the commission amounts credited in the books of the statutory agent can be treated as incomes accrued, arisen, or deemed to have accrued or arisen in India to the non-resident assessees during the relevant year. This takes us to s. 9 of the Act. It is urged that the commission amounts should be treated as incomes deemed to have accrued or arisen in India as they, according to the department, had either accrued or arisen through and from the business connection in India that existed between the non-resident assessees and the statutory agent. This contention overlooks the effect of cl. (a) of the Explanation to cl. (i) of sub-so (1) of s. 9 of the Act which provides that in the case of a business of which all the operations are not carried out in India, the income of the business deemed under that clause to accrue or arise in India shall be only such part of the income as is reasonably attributable to the operations carried out in India. If all such operations are carried out in India, the entire income accruing therefrom shall be deemed to have accrued in India. If however, all the operations are not carried out in the taxable territories, the profits and gains of business deemed to accrue in India through and from business connection in India shall be only such profits and gains as are reasonably attributable to that part of the operations carried out in the taxable territories. If no operations of business are carried out in the taxable territories, it follows that the income accruing or arising abroad through or from any business connection in India cannot be deemed to accrue or arise in India (See CIT v. R. D. Aggarwal and Co. [1965] 56 ITR 20 (SC) and Carborandum Co. v. CIT [1977] 108 ITR 335 (SC) which are decided on the basis of s. 42 of the Indian IT. Act, 1922, which corresponds to s. 9(1)(i) of the Act).
9. In the instant case, the non-resident assessees did not carry on any business operations in the taxable territories. They acted as selling agents outside India. The receipt in India of the sale proceeds of tobacco remitted or caused to be remitted by the purchasers from abroad does not amount to an operation carried out by the assessees in India as contemplated by cl. (a) of the Explanation to s. 9(1)(i) of the Act. The commission amounts which were earned by the non-resident assessees for services rendered outside India cannot, therefore, be deemed to be incomes which have either accrued or arisen in India. The High Court was, therefore, right in answering the question against the department.
11. The facts of the present case are akin to the facts of the decision in Toshoku Limited case, referred supra. In the instant case also the assessee engaged the services of non-resident agent to procure export orders and paid commission. That apart, the Commissioner of Income (Appeals) as well as the Tribunal have correctly applied the principle laid down in GE India Technology Cen. (P) Ltd. case, referred supra, to hold that the assessee is not liable to deduct tax at source when the non-resident agent provides services outside India on payment of commission.
12. In the light of the above said decisions and the finding rendered by us on the earlier issue that the services rendered by the non- resident agent can at best be called as a service for completion of the export commitment and would not fall within the definition of fees for technical services , we are the firm view that Section 9 of the Act is not applicable to the case on hand and consequently, Section 195 of the Act does not come into play. In view of the above finding, the decision of the Supreme Court in Transmission Corporation of A.P. Ltd. case, referred supra, relied upon by the learned Standing Counsel for the Revenue is not applicable to the facts of the present case. We find no infirmity in the order of the Tribunal in confirming the order of the Commissioner of Income Tax (Appeals).
13. For the foregoing reasons, the substantial questions of law raised for our consideration are answered against the Revenue and we find no reason to differ with the concurrent findings rendered by the Commissioner of Income Tax (Appeals) and the Tribunal.
In the result, this appeal is dismissed. No costs."
6. The Hon'ble High Court held that the services rendered by the non-resident agent can at best be called as a service for completion of export commitment, therefore commission paid to non-resident agents will not fall within the definition of fees for technical services. Further it was also held that commission amounts earned by non-resident assessees for services rendered outside India cannot be deemed to be incomes which have either accrued or arising in India. Thus, respectfully following the said decision we uphold the order of the Commissioner of Income Tax (Appeals) in deleting the disallowance made under section 40(a)(i) of the Act and reject the grounds of appeal raised by the Revenue.
7. The assessee filed cross objection against the order of the Commissioner of Income Tax (Appeals) in sustaining the disallowance to the extent of commission paid to CEC France and Modern Amusement, USA.
8. Counsel for the assessee submits that Commissioner of Income Tax (Appeals) sustained the disallowance on the ground that buyer (other than consignor) and the consignee are in different places. The counsel submits that in the case of CEC France, agent is in France and the buyer is at Hong Kong and in the case of Modern Amusement, USA consignee is in Canada. Counsel submits that the reason that the agent and buyer are at different countries and therefore, the agents have rendered technical services to the assessee for procuring orders is not correct.
9. Departmental Representative supported the order of the Commissioner of Income Tax (Appeals) in sustaining disallowance.
10. Heard both sides. Perused orders of lower authorities. The only reason for sustaining the disallowance given by the Commissioner of Income Tax (Appeals) that agent and the buyer are at different countries and therefore agents might have rendered technical services to the assessee is misplaced. Simply because the parties are at different countries one cannot presume that foreign agents have rendered technical services to the assessee. Thus, we delete the disallowance sustained by the Commissioner of Income Tax (Appeals) and allow the cross objection of the assessee.
11. In the result, appeal of the Revenue is dismissed and the cross objection of the assessee is allowed.
SUNIL 

*In favour of assessee.
IT : Where false evidence had been adduced by assessee to give colour of genuineness to bogus entries through bank accounts and deposits which were mostly by cash, Assessing Officer was justified in making addition under section 68
IT : PANs are issued without de facto verification, these cannot solely divulge real identity of individual
■■■
[2014] 51 taxmann.com 387 (SC) 
SUPREME COURT OF INDIA
N. Tarika Property Invest. (P.) Ltd.
v.
Commissioner of Income-tax*
MADAN B. LOKUR AND C. NAGAPPAN, JJ. 
SPECIAL LEAVE TO APPEAL (CIVIL) NO. 7784 OF 2014†
SEPTEMBER  26, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credit (Share application money) - Assessment year 2001-02 - Assessee company was required to give information about respective persons who had subscribed to its share capital - On enquiry, Assessing Officer found that subscribers bank account statements were forged and fabricated as there were corresponding cash deposits in bank accounts before issue of share application cheques and that deposits were through cash or transfer entries from same bank of entry operators - High Court by impugned order held that since false evidence had been adduced by assessee to give colour of genuineness to bogus entries through bank accounts and deposits which were mostly by cash, Assessing Officer was justified in making addition - Whether Special leave petition filed against impugned order was to be dismissed - Held, yes [In favour of revenue] 
Section 139A of the Income-tax Act, 1961 - Permanent Account Number (Relevance of) - High Court by impugned order held that PAN were allotted on basis of applications without actual de facto clarification of identity or ascertainment of active nature of business activity, just as a facility to revenue to keep track of transactions and, thus, PAN could not be blindly and without consideration of surrounding circumstances treated as sufficiently disclosing identity of individual - Whether special leave petition filed against impugned order was to be dismissed - Held, yes [In favour of revenue] 
CASE REVIEW
 
CIT v. N. Tarika Properties Investment (P.) Ltd. [2013] 40 taxmann.com 525 [2014] 221 Taxman 14[SLP dismissed.]
Y.K. Kapur, K. Kapur, Bhushan Kapur, and Rajinder Mathur, Advocates  for the Petitioner. Rupesh Kumar, Ms. Shipra Ghose, and Mrs. Anil Katiyar, Advocates  for the Respondent.
ORDER
 
1. Delay Condoned.
2. The Special leave petition is dismissed.
■■ 

*In favour of revenue.
†Arising out of order of High Court of Delhi in CIT v. N. Tarika Properties Investment (P.) Ltd. [2013] 40 taxmann.com 525/[2014] 221 Taxman 14 (Delhi). 
IT: Where subsequent to completion of original assessment, Assessing Officer, on basis of search carried out in case of another person, came to know that loan transactions of assessee with a finance company were bogus as said company was engaged in providing accommodation entries, it being a fresh information, he was justified in initiating reassessment proceeding in case of assessee
■■■
[2014] 51 taxmann.com 383 (SC) 
SUPREME COURT OF INDIA
Yogendrakumar Gupta
v.
Income-tax Officer*
ANIL R. DAVE AND UDAY UMESH LALIT, JJ. 
SPECIAL LEAVE TO APPEAL (CIVIL) NOS. 15381 OF 2014†
SEPTEMBER  26, 2014 
Section 69A, read with section 147 of the Income-tax Act, 1961 - Unexplained moneys (Accommodation entries) - Assessment year 2006-07 - Assessing Officer noted that assessee had taken loans and advances from 'B' Ltd. and having accepted validity of those transactions, completed assessment under section 143(3) - Subsequently, Assessing Officer, on basis of search carried out in case of another person, came to know that loan transactions of assessee with a finance company were bogus as said company was engaged in providing accommodation entries - On basis of said investigation report, Assessing Officer initiated reassessment proceedings - High Court upheld validity of reassessment proceedings as assumption of jurisdiction on part of Assessing Officer was based on fresh information - Whether special leave petition was to be dismissed - Held, yes [In favour of revenue] 
CASES REVIEW
 
Yogendrakumar Gupta v. ITO [2014] 46 taxmann.com 56 (Guj.)[SLP dismissed.]
J.P. Shah, Adv. Manish J. Shah, Adv. D.N. Ray, Adv. Lokesh K. Choudhary Adv. and Mrs. Sumita Ray Adv.  for the Petitioner. 
ORDER
 
Delay Condoned.
We find no reason to entertain this Special Leave.
Petition, which is, accordingly, dismissed.
■■ 

*In favour of revenue.
†Arising out of order of High Court of Gujarat in Yogendra Kumar Gupta v. Income-tax Officer [2014] 46 taxmann.com 56 . 
IT/ILT: Where companies selected by TPO were functionally different, and had high turnover and high RPT filter, same had to be excluded from list of comparables 
■■■
[2014] 52 taxmann.com 517 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'A'
Agile Software Enterprise (P.) Ltd.
v.
Income-tax Officer, Ward 11 (1), Bangalore*
N.V. VASUDEVAN, JUDICIAL MEMBER 
AND ABRAHAM P. GEORGE, ACCOUNTANT MEMBER 
IT (T.P.) APPEAL NO. 1172 (BANG.) OF 2010
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  26, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2006-07 - Assessee a software development service provider had rendered international transactions in respect of software development services, to its AE - Whether where comparable was having turnover far in excess of assessee which was a miniscule company, same had to be excluded from list of comparables - Held, yes - Whether a software product company could not be compared with that of assessee a software services company and, hence, had to excluded - Held, yes - Whether where related party transaction (RPT) of company was more than RPT filter of 15 per cent adopted by Tribunal in a host of decisions, same had to be excluded from list of comparables - Held, yes - Whether in view of above, Assessing Officer was to be directed to recompute Profit Level Indicator and work out arithmetic mean margin of comparables - Held, yes [Paras 8.1.2 to 9] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee during the relevant previous year had rendered international transactions on software development services, to its AE called, 'Agile, USA'. 

	■ 
	 
	The Assessing Officer made a reference of the international transactions to the TPO for fixing the arm's length price ('ALP'). 

	■ 
	 
	The TPO accepted the claim of the assessee that it was a software development service provider. As per the TPO, comparison of the working results of the company had to be done with entities which were having revenue from software development services in excess of 75 per cent of their total revenues. The TPO after applying filters selected 20 comparable companies. Though the assessee had raised objections with regard to 13 companies considered for comparison by the TPO, such objections were overruled. 

	■ 
	 
	On appeal to DRP against the draft assessment order proposed by the Assessing Officer in line with the TPO directions, the DRP confirmed the selection of the comparables done by the TPO. 

	■ 
	 
	On appeal to the Tribunal the assessee objected to the inclusion of 13 companies as comparables:


HELD
 
	■ 
	 
	The specific plea taken by the assessee and reply of the revenue on each of the above companies and also the findings in regard to the 13 companies are as follows:- 


Infosys Ltd. 
	■ 
	 
	The assessee submitted that turnover of the Infosys Ltd. was Rs. 9,028 crores whereas turnover of the assessee was only Rs.16.11 crores. 

	■ 
	 
	There is no dispute that Infosys Ltd. was having turnover far in excess of the assessee. The assessee was a miniscule company when compared to Infosys Ltd. That turnover filter can be adopted for selection of comparables has been held by coordinate Benches of this Tribunal in a number of decisions.[Para 8.1.2]

	■ 
	 
	In the case of EMC Data Storage Systems India (P.) Ltd. (supra) also, their turnover was less than 200 crores. Respectfully following the above decision, it was held that Infosys Ltd. cannot be considered as a comparable and has to be excluded for working out the average PLI of the comparables. [Para 8.1.3]


Flextronics Software Systems Ltd., iGate Global Solutions Ltd., Mindtree Consulting Ltd., Persistent Systems Ltd. and Sasken Communication Ltd. 
	■ 
	 
	All the above companies were also rejected as comparables on the basis of turnover filter in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra). Accordingly, these companies cannot be considered as proper comparables for working out the ALP. Though the revenue has taken an objection that the assessee had not made any objection before the TPO with regard to Mindtree Consulting Ltd. and Persistent Systems Ltd., that it is hardly of any consequence. The turnover of such companies did exceed Rs.200 crores, and the point of time or stage at which assessee assails its exclusion is not, a yardstick for applying the filter.[Para 8.6]


KALS Information Systems Ltd. 
	■ 
	 
	The assessee submitted that this company was a software product company and could not be compared with that of the assessee. The assessee was a software services company and not a software product company. However, the revenue submitted that KALS Information Systems Ltd. could not be considered as a software product company. 

	■ 
	 
	Upon perusal of the orders it is found that KALS Information Systems Ltd. was considered as a software product company in both Trilogy e-business Software (India) (P.) Ltd. v. Dy. CIT [2013] 140 ITD 540/29 taxmann.com 310 (Bang.),as well as EMC DataStorage Systems (India) (P.) Ltd. (supra) wherein it was held that this company was developing software products and not purely or mainly software development service provider.[Para 8.7.2]

	■ 
	 
	It might be true that a number of software development companies in their TP studies might have considered KALS Infosystems Ltd. as a comparable and not as a software product company. However this will not dilute the findings in this regard given by the Tribunal. The assessee having relied on the decision of the Tribunal wherein it has been held that KALS is a software product company, unless the decision of a higher authority which is different from the one given by the coordinate Bench is shown by the revenue, it will not be possible to deviate from the view earlier taken by a coordinate Bench. Accordingly, direction was given to exclude KALS Information Systems Ltd. from the comparables.[Para 8.7.3]


Accel Transmatics Ltd. 
	■ 
	 
	The assessee raised similar contentions for exclusion of this company as was made in the case of KALS Information Systems Ltd. The revenue also raised similar objections. It was found that Accel Transmatics Ltd. has also been considered as a software product company by this Tribunal in Trilogy e-business Software (India) (P.) Ltd. (supra). Accordingly, direction was given to exclude Accel Transmatics Ltd. from the comparables.[Para 8.8]


Tata Elxsi Ltd. 
	■ 
	 
	The assessee relying upon decision of the Tribunal in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra) submitted that this company was engaged in research & development which resulted in creation of Intellectual Property Rights and, therefore, was a software product company. However, the revenue submitted that Tata Elxsi Ltd. was not a software product company, but was engaged only in development of software.[Paras 8.9 & 8.9.1]

	■ 
	 
	Whether Tata Elxsi Ltd. could be considered as a software development company was one of the issues which came up for consideration before this Tribunal in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra), wherein it was held that Tata Elxsi is engaged in development of niche product and development services, which is entirely different from the assessee company. Thus, the nature of product developed and services provided by this company are different from the assessee. Even the segmental details for revenue sales have not been provided by the TPO so as to consider it as a comparable party for comparing the profit ratio from product and services. Therefore, this company is to be excluded from the list of comparable companies.[Para 8.9.2]

	■ 
	 
	The assessee is not developing any niche product. As held by the coordinate Bench of the Tribunal, Tata Elxsi Ltd. could not be considered as a software development company simplicitor. That Tata Elxsi Ltd. was functionally different, has been held by the coordinate Bench of the Tribunal in the case of Yodlee Infotech (P.) Ltd. v. ITO [2013] 57 SOT 457/31 taxmann.com 230 (Bang.) as well. Therefore, direction was to be given to exclude Tata Elxsi Ltd. from the comparables.[Para 8.9.3]


Lucid Software Ltd. 
	■ 
	 
	The assessee raised similar contentions as in the case of Tata Elxsi Ltd. here also. According to him, Lucid Software Ltd. was functionally dissimilar and was developing products and was not a software development services company.[Para 8.10]

	■ 
	 
	It was found that Lucid Software Ltd. was also one of the comparables which came up for consideration before the coordinate Bench of this Tribunal in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra). EMC Data was also doing software development services in one of its segments and TPO had considered Lucid Software Ltd. also for comparison. The coordinate Bench in the aforesaid decision held that for the purpose of comparability analysis, it is essential that the characteristics and the functions are by and large similar as that of the assessee-company and T.P. analysis/study can be made with fewest and most reliable adjustment. If a company has employed heavy capital in development of a product then profitability in the sale of product would be entirely different from the company, who is involved in service sector. Therefore, this company cannot be treated as having same function and profitability ratio. Thus, it was opined that, due to non-availability of full information about the segmental details as to how much is the sale of product and how much is from the services, therefore, this entity cannot be taken into account for comparability analysis for determining arm's length price in the case of the assessee.[Para 8.10.1]

	■ 
	 
	Respectfully following the said decision, it was held that Lucid Software Ltd. was not functionally similar to the assessee and the same has to be excluded from the comparables.[Para 8.10.2]


Megasoft Ltd., Aztech Software Ltd. and Geometric Software Ltd. 
	■ 
	 
	The assessee submitted that in each of the above companies the RPT filter exceeded 15 per cent. According to him, RPT filter has been upheld by this Tribunal in a host of decisions including that of EMC Data Storage Systems (India) (P.) Ltd. (supra). However, the revenue supported the orders of authorities below. 

	■ 
	 
	Application of RPT filter while selecting the comparables has been held to be an appropriate criteria by this Tribunal in a number of decisions. There is no dispute that RPT filter in the case of Megasoft Ltd. was 17.08 per cent, that of Aztech Software Ltd. was 17.78 per cent and that of Geometric Software Ltd. was 19.34 per cent. Coordinate Benches of the Tribunal are consistently following 15 per cent as cut off mark for applying the RPT filter. Accordingly, it was directed to exclude Megasoft Ltd., Aztech Software Ltd. and Geometric Software Ltd. from the comparables.[Para 8.13]


Conclusion 
	■ 
	 
	Based on the above, the Assessing Officer was directed to recompute the Profit Level Indicator and work out the arithmetic mean margin of the comparables. Thereafter, the Assessing Officer has to decide whether the PLI of the assessee is within +/- 5 per cent range of the arithmetic mean of the comparables as set out under section 92C(2) and decide on the adjustment, if any, required on the ALP. [Para 9]


CASE REVIEW
 
EMC Data Storage Systems India (P.) Ltd. v. Dy. CIT [IT (TP) Appeal No. 1274 (Bang.) of 2010, dated 18-7-2014] (para 8.1.3) and Trilogy e-business Software (India) (P.) Ltd. v. Dy. CIT [2013] 140 ITD 540/29 taxmann.com 310 (Bang.) (para 8.7.3) followed.
CASES REFERRED TO
 
EMC Data Storage Syatems (India) (P.) Ltd. v. Dy. CIT [IT (TP) A No. 1274 (Bang.) of 2010, dated 18-7-2014] (para 8.1), Genesis Integrating Systems India (P.) Ltd. v. Dy. CIT [IT Appeal No. 1231 (Bang.) of 2010, dated 5-8-2011] (para 8.1), Trilogy E-Business Software (India) (P.) Ltd. v. Dy. CIT [2013] 140 ITD 540/29 taxmann.com 310 (Bang.) (para 8.1), 24/7 Customer.com v. Dy. CIT [2013] 140 ITD 344/[2012] 28 taxmann.com 258 (Bang.) (para 8.1), Capgemini India (P.) Ltd. v. Asstt. CIT [2014] 147 ITD 330/[2013] 33 taxmann.com 5 (Mum.) (para 8.1.1), Yodlee Infotech (P.) Ltd. v. ITO [2013] 57 SOT 457/31 taxmann.com 230 (Bang.) (para 8.9.3) and CIT v. Tata Elxi Ltd. [2012] 349 ITR 98/204 Taxman 321/17 taxmann.com 100 (Kar.) (para 10).
Niraj D. Sheth, CA  for the Appellant. C.H. Sundar Rao, CIT -I(DR)  for the Respondent.
ORDER
 
Abraham P. George, Accountant Member - This appeal filed by the assessee is directed against the assessment order dated 19.8.2010 passed by the AO u/s. 143(3) r.w.s. 144C of the Income-tax Act, 1961 ["the Act"] pursuant to the directions of the DRP dated 19.7.2010. It has raised 12 grounds, of which grounds No.1 to 4 are transfer pricing ("TP") related issues, whereas grounds No.5 to 10 are on corporate tax issues. Ground Nos. 11 & 12 are general.
Transfer Pricing Issues 
2. Issues relating to transfer pricing and are taken up first. Ld. counsel for the assessee submitted that he was mainly assailing inclusion of certain companies as comparables selected by the TPO. As per the ld. AR, the other issues raised in grounds No.1 to 4 could be considered in an appropriate case where such issues are critical. Hence, adjudication is limited to the grievances regarding selection of comparables.
3. Facts apropos are that the assessee had during the relevant previous year international transactions of Rs.16,11,00,251 on software development services, which were rendered by it to its Associated Enterprises ("AE") called, 'Agile, USA'. The Assessing Officer made a reference of the international transactions to the TPO for fixing the arm's length price ("ALP").
4. During the course of proceedings before the TPO, the financial results of the company arising out of software development services were found to be as under:— 
	Description
	Amount (Rs.)

	Operating Revenue
	16,11,00,251

	Operating Cost
	14,64,54,774

	Operating Profit (PBIT)
	1,46,45,477

	Operating Profit to Cost Ratio
	10%


5. The TPO accepted the claim of the assessee that it was a software development service provider. As per the TPO, comparison of the working results of the company had to be done with entities which were having revenue from software development services in excess of 75% of their total revenues. The TPO thereafter considered the TP documentation furnished by the assessee and also comparables selected by the assessee and after applying filters, settled on 20 comparable companies listed in page 131 of his order. Though the assessee had raised objections with regard to 13 companies considered for comparison by the TPO, such objections were overruled.
6. When the assessee moved the DRP against the draft assessment order proposed by the AO in line with the TPO directions, the DRP confirmed the selection of the comparables done by the TPO. The arithmetic mean of the profit level indicators of the comparables selected by the TPO came to 20.68% on which he allowed working capital adjustment of 0.80% and arrived at an adjusted arithmetic mean of 19.88%. On this basis, an addition of Rs.1,44,69,371 was made.
7. Now before us, the ld. AR submitted with regard to the companies mentioned by the TPO at Sl.Nos. 15, 19, 12, 8, 13, 14 & 17 that he had no objection whatsoever. These companies are:—
	(1)
	 
	Bodhtree Consulting Ltd.

	(2)
	 
	Lanco Global Systems Ltd.,

	(3)
	 
	Mediasoft Solutions P. Ltd.,

	(4)
	 
	R. Systems International Ltd.

	(5)
	 
	R.S. Software (India) Ltd.

	(6)
	 
	SIP Technologies & Exports Ltd., and

	(7)
	 
	Synfosys Business Solutions Ltd.


According to the ld. AR, his objections were confined to the following comparables:—
	1.
	 
	Infosys Ltd.

	2.
	 
	Flextronics Software Systems Ltd.

	3.
	 
	iGate Global Solutions Ltd.

	4.
	 
	Mindtree Consulting Ltd.

	5.
	 
	Persistent Systems Ltd.

	6.
	 
	Sasken Communication Ltd.

	7.
	 
	KALS Infosystems Ltd.

	8.
	 
	Accel Transmatics Ltd.

	9.
	 
	Tata Elxsi Ltd.

	10.
	 
	Lucid Software Ltd.

	11.
	 
	Megasoft Ltd.

	12.
	 
	Aztech Software Ltd.

	13.
	 
	Geometic Software Ltd.


8. Specific plea taken by the ld. AR and reply of the ld. DR on each of the above companies and also our findings in this regard are given hereunder:—
8.1 Infosys Ltd.: The ld. AR submitted that turnover of the said company was 9028 crores whereas turnover of the assessee was only Rs.16.11 crores. According to him, this Tribunal in the case of EMC Data Storage Systems (India) (P.) Ltd. v. Dy. CIT in [IT(TP) A No.1274 (Bang.) of 2010 dated 18-7-2014] had applied a turnover filter of 1 to 200 crores and found that Infosys ltd. could not be considered as a comparable at all. As per the ld. AR, similar view was taken by the coordinate Bench in other decisions including Genesis Integrating Systems India (P.) Ltd. v. Dy. CIT [IT Appeal No.1231 (Bang.) 2010, dated 5-8-2011], Trilogy e-business Software(India) (P.) Ltd. v. Dy. CIT [2013] 140 ITD 540/29 taxmann.com 310 (Bang.) 24/7 customer.com v. Dy. CIT [2013] 140 ITD 344/[2012] 28 taxmann.com 258 (Bang.)
8.1.1 Per contra, the ld. DR submitted that turnover filter was not an appropriate measure for exclusion of comparables. He relied on the decision of the Mumbai Bench of this Tribunal in Capgemini India (P.) Ltd. v. Asstt. CIT [2014] 147 ITD 330/[2013] 33 taxmann.com 5. As per the ld. DR, in the above decision it was held that turnover was not an appropriate criteria to be applied for exclusion/ inclusion of comparables.
8.1.2 We have heard the rival contentions. There is no dispute that Infosys Ltd. was having turnover far in excess of the assessee. The assessee was a miniscule company when compared to Infosys Ltd. That turnover filter can be adopted for selection of comparables has been held by coordinate Benches of this Tribunal in a number of decisions. We find that this Tribunal in the case of EMC Data Storage Syatems (India) (P.) Ltd. (supra) had excluded a number of companies applying the turnover filter with the following observations:—
	 
	 
	"Turnover Rs. 

	 
	(1) Flextronics Software Systems Ltd.
	848.66 crores

	 
	(2) iGate Global Solutions Ltd.
	747.27 crores

	 
	(3) Mindtree Ltd.
	590.39 crores

	 
	(4) Persistent Systems Ltd.
	293.74 crores

	 
	(5) Sasken Communication Technologies Ltd.
	343.57 crores

	 
	(6) Tata Elxsi Ltd.
	262.58 crores

	 
	(7) Wipro Ltd.
	961.09 crores

	 
	(8) Infosys Technologies Ltd.
	13149 crores


10. Respectfully following the aforesaid decision of the Tribunal in the case of Triology E-Business Software India Pvt. Ltd. (supra), we hold that the aforesaid companies (listed at S.No.3, 5, 6, 17 & 20 of the list of comparable companies set out in the chart given para-4 of this order) should be excluded from the list of comparable companies. The AO is directed to compute the Arithmetic mean by excluding the aforesaid companies from the list of comparable."
8.1.3 In the case of EMC Data Storage Systems (India) (P.) Ltd. (supra) also, their turnover was less than 200 crores. Respectfully following the above decision, we hold that Infosys Ltd. cannot be considered as a comparable and has to be excluded for working out the average PLI of the comparables.
8.2 Flextronic Software Systems Ltd.
8.3 iGate Global Solutions Ltd.
8.4 Mindtree Consulting Ltd.
8.5 Persistent Systems Ltd.
8.6 Sasken Communication Technologies Ltd.
All the above companies were also rejected as comparables on the basis of turnover filter in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra). Pertinent portion of that order has been reproduced at para 8.1.2 above. Accordingly, we are of the opinion that these companies cannot be considered as proper comparables for working out the ALP. Though the ld. DR has taken an objection that the assessee had not made any objection before the TPO with regard to Mindtree Consulting Ltd. and Persistent Systems Ltd., we are of the opinion that it is hardly of any consequence. The turnover of such companies did exceed Rs.200 crores, and the point of time or stage at which assessee assails its exclusion is not, in our opinion, a yardstick for applying the filter.
8.7 KALS Information Systems Ltd: The ld. AR submitted that this company was a software product company and could not be compared with that of the assessee. The assessee was a software services company and not a software product company. Reliance was placed on the decision of Trilogy e-business Software (India) (P.) Ltd. (supra). As per the ld. AR, same view was taken in EMC Storage Systems (India) (P.) Ltd. (supra) also.
8.7.1 Per contra, the ld. DR submitted that KALS Information Systems Ltd. could not be considered as a software product company.
8.7.2 We have perused the orders and heard the rival contentions. We find that KALS Information Systems Ltd. was considered as a software product company in both Trilogy e-business (supra) as well as EMC Storage Systems (India) (P.) Ltd. (supra). In these decisions, a host of companies, inter alia, including KALS Information Systems Ltd. were deliberated upon and held as under:—
'12. The following were the relevant observations of the Tribunal on the aforesaid comparable companies in the case of Triology E-Business Software India Pvt. Ltd.(supra):
"(d) KALS Information Systems Ltd.
As far as this company is concerned, the contention of the assessee is that the aforesaid company has revenues from both software development and software products. Besides the above, it was also pointed out that this company is engaged in providing training. It was also submitted that as per the annual repot, the salary cost debited under the software development expenditure was Q 45,93,351. The same was less than 25% of the software services revenue and therefore the salary cost filter test fails in this case. Reference was made to the Pune Bench Tribunal's decision of the ITAT in the case of Bindview India Private Limited Vs. DCI, ITA No. ITA No 1386/PN/1O wherein KALS as comparable was rejected for AY 2006-07 on account of it being functionally different from software companies. The relevant extract are as follows:
"16. Another issue relating to selection of comparables by the TPO is regarding inclusion of Kals Information System Ltd. The assessee has objected to its inclusion on the basis that functionally the company is not comparable. With reference to pages 185-186 of the Paper Book, it is explained that the said company is engaged in development of software products and services and is not comparable to software development services provided by the assessee. The appellant has submitted an extract on pages 185-186 of the Paper Book from the website of the company to establish that it is engaged in providing of I T enabled services and that the said company is into development of software products, etc. All these aspects have not been factually rebutted and, in our view, the said concern is liable to be excluded from the final set of comparables, and thus on this aspect, assessee succeeds."
Based on all the above, it was submitted on behalf of the assessee that KALS Information Systems Limited should be rejected as a comparable.
We have given a careful consideration to the submission made on behalf of the Assessee. We find that the TPO has drawn conclusions on the basis of information obtained by issue of notice u/s.133(6) of the Act. This information which was not available in public domain could not have been used by the TPO, when the same is contrary to the annual report of this company as highlighted by the Assessee in its letter dated 21.6.2010 to the TPO. We also find that in the decision referred to by the learned counsel for the Assessee, the Mumbai Bench of ITAT has held that this company was developing software products and not purely or mainly software development service provider. We therefore accept the plea of the Assessee that this company is not comparable."
"(e) Accel Transmatic Ltd. 
48. With regard to this company, the complaint of the assessee is that this company is not a pure software development service company. It is further submitted that in a Mumbai Tribunal Decision of Capgemini India (F) Ltd v Ad. CIT 12 Taxman.com 51, the DRP accepted the contention of the assessee that Accel Transmatic should be rejected as comparable. The relevant observations of DRP as extracted by the ITAT in its order are as follows:
"In regard to Accel Transmatics Ltd. the assessee submitted the company profile and its annual report for financial year 2005-06 from which the DRP noted that the business activities of the company were as under.
	(i)
	 
	Transmatic system - design, development and manufacture of multi function kiosks Queue management system, ticket vending system

	(ii)
	 
	Ushus Technologies - offshore development centre for embedded software, net work system, imaging technologies, outsourced product development

	(iii)
	 
	Accel IT Academy (the net stop for engineers)-training services in hardware and networking, enterprise system management, embedded system, VLSI designs, CAD/CAM/BPO

	(iv)
	 
	Accel Animation Studies software services for 2D/3D animation, special effect, erection, game asset development.


4.3 On careful perusal of the business activities of Accel Transmatic Ltd. DRP agreed with the assessee that the company was functionally different from the assessee company as it was engaged in the services in the form of ACCEL IT and ACCEL animation services for 2D and 3D animation and therefore assessee's claim that this company was functionally different was accepted. DRP therefore directed the Assessing Officer to exclude ACCEL Transmatic Ltd. from the final list of comparables for the purpose of determining TNMM margin."
Besides the above, it was pointed out that this company has related party transactions which is more than the permitted level and therefore should not be taken for comparability purposes. The submission of the ld. counsel for the assessee was that if the above company should not be considered as comparable. The ld. DR, on the other hand, relied on the order of the TPO.
50. We have considered the submissions and are of the view that the plea of the assessee that the aforesaid company should not be treated as comparables was considered by the Tribunal in Capgemini India Ltd (supra) where the assessee was software developer. The Tribunal, in the said decision referred to by the ld. counsel for the assessee, has accepted that this company was not comparable in the case of the assessees engaged in software development services business. Accepting the argument of the ld. counsel for the assessee, we hold that the aforesaid company should be excluded as comparables."
13. The facts and circumstances under which the aforesaid companies were considered as comparable is identical in the case of the Assessee as well as in the case of Triology E-Business Software India Pvt.Ltd. (supra). Respectfully following the decision of the Tribunal referred to above in the case of Triology E-Business Software India Pvt.Ltd.(supra), we direct that the following companies (listed as Sl.No.4 & 15 of the list of comparable companies chosen by the TPO and listed in para-4 of this order) be excluded from the list of 20 comparable arrived at by the TPO.'
8.7.3 It might be true that a number of software development companies in their TP studies might have considered KALS Infosystems Ltd. as a comparable and not as a software product company. However this, in our opinion, will not dilute the findings in this regard given by the Tribunal. The assessee having relied on the decision of the Tribunal wherein it has been held that KALS is a software product company, unless the decision of a higher authority which is different from the one given by the coordinate Bench is shown by the revenue, it will not be possible to deviate from the view earlier taken by a coordinate Bench. Accordingly, we direct that KALS Information Systems Ltd. be excluded from the comparables.
8.8 Accel Transmatics Ltd.: Ld. AR raised similar contentions for exclusion of this company as was made in the case of KALS Information Systems Ltd. (supra). Ld. DR also raised similar objections. We find that Accel Transmatics Ltd. has also been considered as a software product company by this Tribunal in the decisions cited at para 8.7.2 above. Relevant part of the decision has been reproduced by us therein. Accordingly, we direct that Accel Transmatics Ltd. be excluded from the comparables.
8.9 Tata Elxsi Ltd.: Ld. AR submitted that this company was engaged in research & development which resulted in creation of Intellectual Property Rights and therefore was a software product company. Reliance was placed on the decision of coordinate Bench of the Tribunal in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra).
8.9.1 Per contra, the ld. DR submitted that Tata Elxsi Ltd. was not a software product company, but was engaged only in development of software.
8.9.2 We have heard the rival contentions. Whether Tata Elxsi Ltd. could be considered as a software development company was one of the issues which came up for consideration before the this Tribunal in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra), wherein it was held as under:—
'17. As far as comparable at Sl.No.9 of the list of comparable chosen by the TPO listed in the chart given at para-4 of this order viz., Tata Elxsi Ltd., is concerned, the comparability of the aforesaid two companies with that of the software service provider was considered by the Mumbai Bench of this Tribunal in the case of Logica Pvt.Ltd. IT (TP) 1129/Bang/2011 AY 07-08) wherein on the aforesaid company, the Tribunal held as follows:—
"14. As far as comparable at Sl.No.6 & 24 are concerned, the comparability of the aforesaid two companies with that of the software service provider was considered by the Mumbai Bench of the Tribunal in the case of Telcordia Technologies India Private Ltd. (supra) wherein on the aforesaid two companies, the Tribunal held as follows:—
"7.6 Flextronics Software Systems Ltd.: 
As per the statement of the learned AR, this company is also involved in the development of the software product and is also involved in BPO services, besides joint software consultancies for the use in telecommunication industries. Thus, being product and service company, it cannot be taken as comparable. However, the learned CIT DR has amply controverted the said contention of the learned AR by submitting before us a copy of profit and loss account of the company for the relevant assessment year, obtained from the public domain.
From the perusal of the profit and loss account of the said company, it is seen that the revenue sales from services constitutes almost 90% and the product sales is only 10%. Thus, in this case also not much adjustment is required to be made for taking the profit ratio for comparing it with the assessee in determining the arms length price. In view of the above, we hold that TPO has rightly included the said company as comparable case which can be taken into consideration for comparing the profit ratio.
7.7. Tata Elxsi Limited.: 
From the facts and material on record and submissions made by the learned AR, it is seen that the Tata Elxsi is engaged in development of niche product and development services, which is entirely different from the assessee company. We agree with the contention of the learned AR that the nature of product developed and services provided by this company are different from the assessee as have been narrated in para 6.6 above. Even the segmental details for revenue sales have not been provided by the TPO so as to consider it as a comparable party for comparing the profit ratio from product and services. Thus, on these facts, we are unable to treat this company fit for comparability analysis for determining the arms length price for the assessee, hence, should be excluded from the list of comparable parties."
15. In view of the above, the ld. counsel for the assessee fairly admitted that comparable company at Sl.No.6 viz., Flextronics Software Systems Pvt. Ltd. should be taken as a comparable, while comparable at Sl.No.24 viz., Tata Elxsi Ltd. should be rejected as a comparable."
18. In view of the aforesaid decision, we hold that Tata Elxsi has to be excluded from the list of comparable chosen by the TPO.'
8.9.3 The assessee before us is not developing any niche product. As held by the coordinate Bench of the Tribunal (supra), Tata Elxsi Ltd. could not be considered as a software development company simplicitor. That Tata Elxsi Ltd. was functionally different, has been held by the coordinate Bench of the Tribunal in the case of Yodlee Infotech (P.) Ltd. v. ITO [2013] 57 SOT 457/31 taxmann.com 230 (Bang.) as well. We therefore direct that Tata Elxsi Ltd. be excluded from the comparables.
8.10 Lucid Software Ltd.: The ld. counsel for the assessee raised similar contentions as in the case of Tata Elxsi Ltd. here also. According to him, Lucid Software Ltd. was functionally dissimilar and was developing products and was not an software development services company.
8.10.1 We find that Lucid Software Ltd. was also one of the comparables which came up for consideration before the coordinate Bench of this Tribunal in the case of EMC Data Storage Systems (India) (P.) Ltd. (supra). EMC Data was also doing software development services in one of its segments and TPO had considered Lucid Software Ltd. also for comparison. The coordinate Bench in the aforesaid decision held as under:—
'14. The learned counsel for the Assessee brought to our notice that the comparable company chosen by the TPO at sl.No.10 of the chart given in para-4 of this order viz., Lucid Software Limited, has to be excluded as functionally not comparable with that of the assessee in view of the decision of the Mumbai Bench of the Tribunal in the case of Telcordia Technologies India Private Ltd. in ITA No.7821/MUM/2011, which was followed by the ITAT Bangalore Bench in the case of Logica Private Ltd. ITA No.1129/Bang/2011 for AY 07-08, wherein it was held as under:—
"7.2 Lucid Software Limited 
It has been submitted before us that this company, besides doing software development services, is also involved in development of software product. The learned AR has tried to distinguish by pointing out that product development expenditure in this case is around 39% of the capital employed by the said company, and, therefore, such a company cannot be considered as tested party. Even as per the information received in response to notice under Section 133(6), the company has described its business as software development company or pure software development service provider. This information itself is very vague as the segmental details of operating revenue has not been made available to examine how much is the ratio of sale from software product and sale of software service and development. Looking to the fact that it has developed a software product named as "Muulam" which is used for civil engineering structures and the product development expenditure itself is substantial vis-a-vis the capital employed by the said company, this criteria for being taken as comparable party, gets vitiated. For the purpose of comparability analysis, it is essential that the characteristics and the functions are by and large similar as that of the assessee company and T.P. analysis/study can be made with fewest and most reliable adjustment. If a company has employed heavy capital in development of a product then profitability in the sale of product would be entirely different from the company, who is involved in service sector. Therefore, this company cannot be treated as having same function and profitability ratio.
In our view, due to non-availability of full information about the segmental details as to how much is the sale of product and how much is from the services, therefore, this entity cannot be taken into account for comparability analysis for determining arms length price in the case of the assessee."
15. The facts and circumstances under which the aforesaid companies were considered as comparable is identical in the case of the Assessee as well as in the case of Logica Private Ltd., (supra). Respectfully following the decision of the Tribunal referred to above in the case of Logica Pvt.Ltd..(supra), we direct that the company listed as Sl.No.10 of the list of comparable companies chosen by the TPO and listed in para-4 of this order to be excluded from the list of 20 comparable arrived at by the TPO.'
8.10.2 Respectfully following the said decision, we hold that Lucid Software Ltd. was not functionally similar to the assessee and the same has to be excluded from the comparables. Directed accordingly.
8.11 Megasoft Ltd.
8.12 Aztech Software Ltd.
8.13 Geometric Software Ltd.
Ld. AR submitted that in each of the above companies the RPT filter exceeded 15%. According to him, RPT filter has been upheld by this Tribunal in a host of decisions including that of EMC Data Storage Systems (India) (P.) Ltd. (supra). Per contra, the ld. DR supported the orders of authorities below. We have perused the orders and heard the rival contentions. Application of RPT filter while selecting the comparables has been held to be an appropriate criteria by this Tribunal in a number of decisions. In the case of EMC Data Storage Systems (India) (P.) Ltd. (supra), it was held as under:—
"16. As far as comparable companies at Sl.No.1 & 2 &19 of the chart of comparable companies chosen by the TPO at page-4 of this order viz., Aztec Software Limited and Geometric Software Ltd. (Seg.) and Megasoft Ltd., is concerned, it is not in dispute before us that the related party transaction in the case of companies exceeds 15% and in view of the decision of the Tribunal in the case of 24 X 7 Customer.Com Pvt. Ltd. in ITA No.227/Bang/2010, followed by this Tribunal in the case of Logica Private Ltd. (supra) wherein it was held that where the RPT exceeds 15%, such companies should not be taken as comparable companies. Following the said decision, we hold that companies at Sl.Nos. 1 & 2 & 19 referred to above of the list of the comparable companies chosen by the TPO be excluded from the list of comparable companies while working out the ALP."
There is no dispute that RPT filter in the case of Megasoft Ltd. was 17.08%, that of Aztech Software Ltd. was 17.78% and that of Geometric Software Ltd. was 19.34%. Coordinate Benches of the Tribunal are consistently following 15% as cut off mark for applying the RPT filter. Accordingly, we direct exclusion of Megasoft Ltd., Aztech Software Ltd. and Geometric Software Ltd. from the comparables.
9. Based on the above, we direct the AO to recomputed the Profit Level Indicator and work out the arithmetic mean margin of the comparables. Thereafter, the AO has to decide whether the PLI of the assessee is within +/- 5% range of the arithmetic mean of the comparables as set out u/s. 92C(2) of the Act and decide on the adjustment, if any, required on the ALP. Ordered accordingly.
Corporate tax issues 
10. Corporate tax issues raised by the assessee vide its grounds 5 to 10 is regarding exclusion of telecommunication expenditure from its export turnover. An alternative ground has also been taken that if such expenditure is excluded from the export turnover, it has to be excluded from the total turnover also. We find the alternative contention to be acceptable in view of the judgment of Hon'ble jurisdictional High Court in the case of CIT v. Tata Elxsi Ltd. [2012] 349 ITR 98/204 Taxman 321/17 taxmann.com 100 (Kar.). Their Lordships held that if export turnover in the numerator was to be arrived at after excluding certain expenditure, it should also be excluded from the total turnover. Since we have accepted the alternative ground taken by the assessee, we do not find it necessary to adjudicate on other related grounds raised by the assessee.
11. Ground Nos. 11 & 12 of the assessee are general needing no adjudication.
12. In the result, the appeal of the assessee is partly allowed for statistical purposes.
JYOTI 

*In favour of assessee.
IT : It is not permissible for assessee to revise application made by it under section 245C(1); tax paid as per revised disclosure would be non compliance of section 245D(2D) leading to abatement of application before Settlement Commission 
IT : Where proceedings before Tribunal were withdrawn due to pendency of matter before Settlement Commission but subsequently proceedings before Settlement Commission stood abated, appeal was allowed to be restored to Tribunal
■■■
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Section 245D, read with sections 245HA and 158BC, of the Income-tax Act, 1961 - Settlement Commission - Procedure on receipt of application (Revision of income disclosed) - Assessee filed application to Settlement Commission disclosing certain undisclosed income - Thereafter by a letter, he revised undisclosed income by substituting lesser income - Settlement Commission admitted application and assessee paid tax as per revised disclosure - Whether it was not permissible for assessee to revise application under section 245C and he was to pay additional tax in terms of original application - Held, yes - Whether there was non-compliance with provisions of section 245D(2D) and, therefore, proceedings before Settlement Commission stood abated - Held, yes [Para 16] [In favour of revenue] 
Section 254, read with section 245D, of the Income-tax Act, 1961 - Appellate Tribunal - Powers of (Restoration of appeal) - Assessee filed appeal before Tribunal against order made by Assessing Officer under section 158BC - Subsequently, he withdrew proceedings before Tribunal as matter was pending before Settlement Commission - Proceedings before Settlement Commission abated due to non-deposit of additional tax - Assessee sought restoration of appeal before Tribunal - Whether if appeal was not restored to Tribunal, same would cause immense prejudice to assessee inasmuch as assessment order made under section 158BC would attain finality and would be binding upon assessee - Held, yes - Whether, therefore, in interest of justice appeal filed by assessee before Tribunal should be restored - Held, yes [Para 22] [In favour of assessee]
FACTS
 
	■ 
	 
	In response to notice under section 158BC the assessee filed block return and the Assessing Officer made block assessment at income of Rs. 4.27 lakh.

	■ 
	 
	In the meantime, the assessee also filed an application to the Settlement Commission declaring undisclosed income of Rs. 20 lakh but subsequently, he revised undisclosed income to Rs. 5 lakh.

	■ 
	 
	By way of abundant caution, the assessee also preferred an appeal to the Tribunal.

	■ 
	 
	The Settlement Commission admitted settlement application and directed the assessee to pay additional amount of tax.

	■ 
	 
	The assessee filed statement before the Settlement Commission that the department had with it cash of Rs. 8.42 lakh seized during course of search and the tax payable on the undisclosed income stood covered by the such seized cash. He requested the Assessing Officer to adjust tax payable as per order of the Settlement Commission against seized amount. There was no communication to the assessee either from the Assessing Officer or the Settlement Commission regarding non-payment or short payment of tax payable and, therefore, the assessee understood that the dues payable according to the order of the Settlement Commission were duly paid.

	■ 
	 
	The assessee withdrew appeal before the Tribunal as matter was pending before the Settlement Commission.

	■ 
	 
	At the time of the hearing before the Settlement Commission, the department pointed out that the assessee had not paid the tax due as per the disclosure and had, thus, violated the provisions of section 245D(2D) and, resultantly, the proceedings before the Commission had abated.

	■ 
	 
	The assessee pointed out to the Commission that the amount was fully paid as per the revised disclosure and also expressed his willingness to deposit difference of tax with interest as per original disclosure of Rs. 20 lakh.

	■ 
	 
	The Commission held that in view of non-compliance with section 245D(2D), the proceedings in the case abated as per the provisions of section 245HA(1)(ii) and directed the Assessing Officer to dispose of case as per section 245HA.

	■ 
	 
	In writ, the assessee argued that the Settlement Commission was not justified in not accepting the offer of the assessee to pay tax payable on the undisclosed income and holding that proceedings had abated. Alternatively, the assessee submitted that in case the order passed by the Settlement Commission was upheld, the assessee's appeal preferred before the Tribunal might be ordered to be restored as otherwise he would be left with no remedy.


HELD
 
	■ 
	 
	The petitioner/assessee, in the application under section 245C, had declared undisclosed income of Rs. 20 lakhs. However, subsequently, he filed a revised statement declaring the undisclosed amount at Rs. 5 lakhs instead of Rs. 20 lakhs.

	■ 
	 
	In view of decision of the Supreme Court in Ajmera Housing Corpn. v. CIT [2010] 326 ITR 642 it was not permissible for the petitioner to revise the application made by it under section 245C(1). Under the circumstances, it was incumbent upon the petitioner to pay the additional tax in terms of the original application made by him under section 245C, whereby he had declared the undisclosed income at Rs. 20 lakhs. Once the undisclosed income is considered to be Rs. 20 lakhs, even if the submission of the petitioner that the amount of cash seized by the department at the time of the search was required to be adjusted against the additional tax payable pursuant to the order under section 245D(1) was to be accepted, the amount of Rs. 8.42 lakhs would not form 60 per cent of Rs. 20 lakhs and, hence, it is apparent that the petitioner has not duly complied with the order made by the Commission under section 245D(1). Besides, from the facts as emerging from the record, it is apparent that before the order under section 245D(1) came to be made by the Commission, the Assessing Officer had already passed the order under section 158BC and had adjusted the seized amount against the tax payable under the said order. Therefore, even otherwise, no amount remained with the Assessing Officer for adjusting the same against the additional tax payable by the petitioner pursuant to the order under section 245D(1). In any eventuality, the petitioner has not complied with the order made by the Commission directing the petitioner to pay the additional amount of income tax payable on the income disclosed in the application within the time-limit stated therein. [Para 12]

	■ 
	 
	In view of the non-compliance of the provision of section 245D(2D), the Commission observed that the proceedings abate as per the provision of section 245HA(1)(II) and, accordingly, directed the Assessing Officer to dispose of the cases in accordance with the provisions of sub-sections (2)(3) and (4) of section 245HA. [Para 13]

	■ 
	 
	In the light of the above discussion, there is no infirmity in the impugned order passed by the Settlement Commission warranting interference. [Para 16]

	■ 
	 
	Sub-section (2) of section 245HA provides that where a proceeding before the Settlement Commission abates, the Assessing Officer or , as the case may be, any other income tax authority before whom the proceeding at the time of making the application was pending, shall dispose of the case in accordance with the provisions of the Act as if no application under section 245C had been made. In the instant case, at the time when the petitioner made the application under section 245C, the assessment proceedings were pending before the Assessing Officer. However, before the Settlement Commission passed the order under section 245D(1), the Assessing Officer had already made the order under section 158BC. [Para 19]

	■ 
	 
	The liability under order made by the Assessing Officer under section 158BC would exist even after the Settlement Commission passed the order under section 245D(1). Such order would continue to subsist till the same is set aside by a higher forum. The passing of the order of abatement under section 245HA also does not have any effect on the order made by the Assessing Officer which continues to operate. Under the circumstances, despite the fact that the Commission in the operative part of the impugned order has observed that the Assessing Officer shall now dispose of the case in accordance with the provisions of sub-sections (2)(3) and (4) of section 245HA, the order under section 158BC would still subsist as there is no automatic setting aside of such order. Consequently, unless the appeal preferred by the petitioner before the Tribunal is restored, the petitioner would be rendered remediless. [Para 21]

	■ 
	 
	In the light of the fact that the petitioner had challenged the order made under section 158BC before the Tribunal, which proceedings came to be withdrawn in view of the fact that the Commission had allowed the application made by the petitioner under section 245C to be proceeded with, if the appeal is not restored to the file of the Tribunal, the same would cause immense prejudice to the petitioner, inasmuch as, the assessment order made under section 158BC would attain finality and would be binding upon the petitioner. Besides, no prejudice would be caused to the revenue, except that the appeal would be decided on merits. Under the circumstances, in the light of abatement of the proceedings before the Settlement Commission by operation of the provisions of section 245HA, the interest of justice requires that the appeal preferred by the petitioner before the Tribunal be restored. The petitioner is, therefore, entitled to the alternate relief prayed for in the petition, namely, for restitution of its appeal before the Tribunal. [Para 22]

	■ 
	 
	For the foregoing reasons, the petition partly succeeds. [Para 23]


CASE REVIEW
 
Ajmera Housing Corpn. v. CIT [2010] 326 ITR 642/193 Taxman 193 (SC) (para 12) followed.
CASES REFERRED TO
 
CIT (Central) v. B.N. Bhattachargee [1979] 118 ITR 461/1 Taxman 348 (SC) (para 7.3), Ajmera Housing Corpn. v. CIT [2010] 326 ITR 642/193 Taxman 193 (SC) (para 11), CIT v. Damani Bros. [2002] 254 ITR 91/121 Taxman 355 (SC) (para 20) and CIT v. Express Newspapers Ltd. [1994] 206 ITR 443/72 Taxman 438 (SC) (para 22).
Manish J. Shah, Advocate  for the Petitioner. Mrs. Mauna M. Bhatt, Advocate  for the Respondent.
JUDGMENT
 
Ms. Harsha Devani, J. - By this petition under Article 226 of the Constitution of India, the petitioner seeks the following substantive reliefs:
	"(A)
	 
	This Hon'ble Court be pleased to call for the records of the proceedings, look into them and be pleased to issue a writ of certiorari or any other appropriate writ, order or direction quashing order under section 254(2D) r.w.s. 254HA(1)(ii) of the Settlement Commission at Exhibit-L.

	(B)
	 
	Failing that, this Hon'ble Court be pleased to issue a writ of certiorari or any other appropriate writ, order or direction quashing order of the Tribunal dated 23.01.2001 in ITA 170/Ahd/1997 at Exhibit-I and thereafter, reinstating the appeal of the petitioner with the Tribunal."


2. The petitioner is assessed in the status of an individual under the provisions of the Income-Tax Act, 1961 (hereinafter referred to as "the Act"). Pursuant to a search carried out on 12.12.1995 under section 132(1) of the Act at the residential premises of the petitioner, a notice under section 158BC of the Act came to be served upon the petitioner on 15.4.1996 directing him to file return of income for the block period 1.4.1985 to 12.12.1995. In response to the notice, the petitioner filed return of income on 17.10.1996. In the meanwhile, the petitioner filed a settlement application under section 245C of the Act on 14.10.1996 declaring undisclosed income of Rs.20 lakhs. Subsequently, by a letter dated 27.12.1996, the petitioner revised the undisclosed income by substituting a lesser income of Rs.5 lakhs in place of the earlier declared income of Rs.20 lakhs which was received by the Commission on 30th December, 1996. In the meanwhile, the Assessing Officer proceeded further with the block assessment and by an order dated 22.8.1997 made under section 158BC of the Act assessed the total income of the petitioner at Rs.4,27,341/- and determined the tax payable at 60% thereof at Rs.2,56,20,204/-. By way of abundant caution, the petitioner preferred an appeal to the Income Tax Appellate Tribunal being ITA No.170/Ahd/1997. Thereafter, by an order dated 11.9.1999, the Settlement Commission admitted the settlement application under section 245D(1) of the Act with a direction to the petitioner to pay the additional amount of tax payable on the income disclosed in the application within 35 days of receipt of the order and furnish proof of payment to the Secretary of the Additional Bench and the Assessing Officer assessing them, within 15 days of making the said payment. The Commission further directed that if the applicant/petitioner does not pay the additional amount of income tax payable within the time specified in sub-section (2A) of section 245D of the Act, the amount of income tax remaining unpaid together with interest payable thereon under sub-section (2C) of section 245D of the Act shall be recovered by the Assessing Officer in accordance with the provisions of section 245D (2D) of the Act. The Commission further observed that payment of additional tax within 35 days as required will be taken into consideration in evaluating the cooperation of the petitioner in the proceedings before it. Pursuant to the said order, the petitioner filed a statement before the Commission to the effect that the department had with it the cash of Rs.8,42,500/- seized during the course of the search. That the petitioner had declared undisclosed income of Rs.5,00,000/- and that 60% thereof would come to Rs.3,00,000/- and that the tax to the said extent stood covered by the above seized cash of Rs.8,42,500/-. By a letter dated 3.11.1999, the petitioner requested the Assessing Officer to adjust the payment payable of Rs.3,00,000/- as per the order of the Settlement Commission under section 245D(1) of the Act against the seized amount of Rs.8,42,500/-. It appears that no reply was received by the petitioner from the Deputy Commissioner of Income Tax and no recovery proceedings had undertaken in respect of the said payment of Rs.3,00,000/-. It is the case of the petitioner that he, therefore, understood that the dues payable according to the order of the Settlement Commission were duly paid.
3. After the petitioner's case came to be admitted by the Settlement Commission, the appeal preferred by the petitioner before the Tribunal came up for hearing on 16.1.2001. Since the petitioner's case already stood admitted by the Commission, the petitioner addressed a letter dated 12.1.2001 to the Tribunal pointing out that since the Settlement Commission had already admitted its case, the appeal may be adjourned. When the matter came up for hearing on 23.1.2001, the petitioner withdrew the appeal in the light of the fact that the matter was pending before the Commission after admission of the application.
4. Later on, the petitioner also made a submission dated 20.2.2008 to the Commission stating that the tax due under section 245D(1) of the Act was Rs.3,00,000/- and in view of the fact that the department had seized the cash of Rs.8,42,500/-, the same stood fully paid in time. Even thereafter, there was no communication to the petitioner either from the Assessing Officer or from the office of the Settlement Commission regarding non-payment or short payment of tax payable under section 245D(2A) of the Act. Eventually, the petitioner received a notice of hearing under section 245D(2D) read with section 245HA(1)(ii) of the Act fixing the hearing on 16.9.2013, which came to be adjourned to 25.11.2013.
5. At the time of the hearing before the Settlement Commission, the Commissioner of Income Tax representing the Department pointed out that the petitioner had not paid the tax due as per the disclosure and had, thus, violated the provisions of section 245D(2D) of the Act and resultantly the proceedings before the Commission have abated. On behalf of the petitioner, it was pointed out to the Commission that the amount was fully paid as per the revised disclosure which was communicated to the Assessing Officer as well as the Commission. During the course of hearing, the petitioner expressed willingness to deposit the difference of tax with interest as per the original disclosure of Rs.20,00,000/-. By the impugned order dated 2.12.2013 made under section 245D(2D) read with section 245HA(1)(ii), the Commission held that in view of the noncompliance with the provisions of section 245D(2D) of the Act, the proceedings in the case abate as per the provisions of section 245HA(1)(ii) of the Act and directed that the Assessing Officer shall now dispose of the case in accordance with the provisions of sub-sections (2), (3) and (4) of section 245HA of the Act. Being aggrieved, the petitioner has presented this petition seeking the reliefs noted hereinabove.
6. Mr. J. P. Shah, learned counsel for the petitioner, assailed the impugned order by submitting that the Commission, by its order dated 11.1.1999 under section 245D(1) of the Act, directed the petitioner to pay the additional amount of income tax payable on the income disclosed in the application. It was submitted that the petitioner had filed a revised statement declaring the undisclosed income at Rs.5,00,000/- and, accordingly, the tax payable at the rate of 60% would come to Rs.3,00,000/-. It was submitted that the Department had already in its custody Rs.8,42,500/- in cash which was seized from the petitioner during the course of the search proceedings which was lying with it. Therefore, the petitioner had informed the Settlement Commission as well as the Assessing Officer to adjust the said amount towards the tax payable by the petitioner pursuant to the order made by the Commission under section 245D(1) of the Act. It was submitted that since there was no communication from either the Assessing Officer or from the office of the Settlement Commission seeking to recover any amount from the petitioner, the petitioner had reason to believe that the Assessing Officer had adjusted the amount of Rs.3,00,000/-payable under the order of the Commission against the amount seized by the Department as requested by the petitioner. It was pointed out that in the order under section 245D(1) of the Act, the Commission has specifically observed that if the petitioner does not pay the additional amount of income tax within the time specified in sub-section (2A) of section 245D of the Act, the amount of income tax remaining unpaid together with interest shall be recovered by the Assessing Officer in accordance with section 245D (2D) of the Act, to submit that despite the fact that the order of the Settlement Commission was made on 11th September, 1999, no steps were taken by the Assessing Officer under section 245D(2D) of the Act and as a result, the petitioner was under a bona fide impression that his request for adjusting the amount of tax payable under the order under section 245D(1) against the amount seized by the department had been accepted. That it was only after the notice came to be issued by the Commission in the year 2013, that the petitioner came to know that the Department had not adjusted the amount of tax payable under the said order against the amount seized by it. It was submitted that even at that stage, the petitioner had expressed his willingness before the Commission to deposit the amount of tax on the total undisclosed amount of Rs.20,00,000/-. However, the Commission did not accept the offer of the petitioner and passed the impugned order under section 245HA of the Act.
6.1 The learned counsel submitted that at the relevant time, the position of law was that it was permissible for an assessee to file a revised declaration before the Commission and hence, the petitioner had filed the revised declaration of undisclosed income of Rs.5,00,000/- and had, accordingly, called upon the Assessing Officer to adjust the tax payable thereon from the amount seized by the Department. It was submitted that in view of the continuous fluctuation in the law, the present situation had arisen and that the Commission was not justified in not accepting the offer of the petitioner to pay the tax payable on the undisclosed income and in holding that the proceedings have abated.
6.2 Alternatively, it was submitted that in case the court is of the view that the order passed by the Settlement Commission does not require to be interfered with, the petitioner's appeal preferred before the Tribunal may be ordered to be restored as otherwise the petitioner would be left with no remedy. Referring to the provisions of sub-section (2) of section 245HA of the Act, it was submitted that in the light of the said provision, upon abatement of the proceedings before the Settlement Commission, the Income Tax Authority before whom the proceedings at the time of making the application was pending, is required to dispose of the case in accordance with the provisions of the Act as if no application under section 245C had been made. It was submitted that at the time when the application was made, the matter was pending before the Assessing Officer and that the assessee has no objection if the matter is sent back to the Assessing Officer, though the more appropriate course of action would be to send the assessee to the Tribunal. It was, accordingly, urged that the impugned order passed by the Commission deserves to be quashed and set aside and in the alternate, the appeal preferred by the petitioner before the Tribunal is required to be restored.
7. Vehemently opposing the petition, Mr. M.R. Bhatt, Senior Advocate, learned counsel for the respondent, invited the attention of the court to the provisions of Chapter XIXA of the Act which make provision for"Settlement of Cases". Referring to the provisions of section 245C of the Act, it was submitted that the same provide for the assessee making an application in the prescribed form containing a full and true disclosure of the income which has not been disclosed before the Assessing Officer; the manner in which such income has been derived; the additional amount of income tax payable on such income and such other particulars as may be prescribed; to the Settlement Commission to have the case settled. It was pointed out that under sub-section (1) of section 245D of the Act, the Commission may either by an order in writing reject the application or allow the application to be proceeded with. Under sub-section (2D) of section 245D of the Act, where an application was made under sub-section (1) of section 245C before the first day of June, 2007 and an order under the provisions of sub-section (1) of that section, as they stood immediately before the amendment by the Finance Act, 2007, allowing the application to have been proceeded with, has been passed before the first day of June, 2007, but an order under the provisions of sub-section (4), as they stood immediately before the amendment by the Finance Act, 2007, was not passed before the first day of June, 2007, such application shall not be allowed to be further proceeded with unless the additional tax on the income disclosed in such application and the interest thereon, is, notwithstanding any extension of time granted by the Settlement Commission, paid on or before 31st July, 2007. It was submitted that in the facts of the present case, the order under section 245D(1) came to be made on 10.9.1999 and, hence, in view of the provisions of sub-section (2D) of section 245D, the additional tax on the income disclosed in the application and the interest thereon was required to be paid on or before 31st June, 2007. It was pointed out that in the facts of the present case, the Settlement Commission, by its order dated 11.9.1999, had directed the petitioner, within 35 days of receipt of the order to pay the additional amount of income tax payable on the income disclosed in the application and to furnish proof of such payment to the Secretary of the Additional Bench and the Assessing Officer assessing them within 15 days of making the such payment. It was submitted that the petitioner, till the date the matter came up for hearing before the Commission on 16.9.2013 and 25.11.2013, had not deposited the amount payable pursuant to the order made under section 245D(1) of the Act. Under the circumstances, in view of the operation of the provisions of sub-section (2D) of section 245D of the Act, the Settlement Commission had no power to allow the application to be proceeded with as the additional tax on the income disclosed in the application under section 245 and the interest thereon had not been paid on or before the 31st day of July, 2007.
7.1 Next, it was submitted that the petitioner, after making the application under section 245C of the Act, had moved a revised application revising the disclosure to Rs.5 lakhs instead of Rs.20 lakhs, as made in the original application, however, no order had been made by the Commission under section 245D (1) accepting or revising the disclosure to Rs.5 lakhs. Under the circumstances, even if the submission of the petitioner that the Department was required to adjust the amount of cash of Rs.8,42,500/- against the amount payable under the order made under section 245D(1) of the Act were to be accepted, it is apparent that the petitioner had not deposited the additional tax payable on the disclosed amount together with the interest thereon, inasmuch as, the amount as computed by the petitioner is based upon the revised disclosure of Rs.5 lakhs and not Rs.20 lakhs.
7.2 It was further submitted that insofar as the cash seized by the Department during the course of search is concerned, before the order under section 245D(1) came to be made by the Commission on 10.9.1999, the block assessment order under section 158BC of the Act had been passed by the Assessing Officer on 22.8.1997 computing the total undisclosed income for the block period at Rs.4,27,00,341/-and the seized cash of Rs.8.42,500/- was adjusted on 29.9.1997 against the demand raised. The petitioner, after the order under section 245D(1) of the Act came to be made on 10.9.1999, had not paid any other amount pursuant to his disclosure of Rs.20 lakhs declared in the settlement application dated 22.10.1996. It was submitted that in view of the non-compliance of the order made under section 245D(1) of the Act, the Commission was justified in holding that the petitioner was required to pay the tax on or before 31.7.2007 so as not to be hit by the amendment made in the Finance Act, 2007. Under the circumstances, the Commission was wholly justified in holding that in view of the non-compliance with the provisions of section 245D(2D) of the Act, the proceedings before it would abate in view of the provisions of section 245HA(I)(II) of the Act. It was, accordingly, urged that the impugned order passed by the Settlement Commission being in consonance with the provisions of section 245D and 245HA of the Act, there is no warrant for interference.
7.3 Insofar as the alternate prayer challenging the order dated 23.1.2001 made by the Tribunal in ITA/170/Ahd/1997 and seeking reinstatement of the appeal of the petitioner with the Tribunal is concerned, the learned counsel submitted that the said prayer would amount to add something in the statute and, hence, is not permissible in law. Referring to the provisions of section 245HA of the Act, it was submitted that sub-section (2) thereof provides that where a proceeding before the Settlement Commission abates, the Assessing Officer, or, as the case may be, any other income-tax authority before whom the proceeding at the time of making the application was pending, shall dispose of the case in accordance with the provisions of the Act as if no application under section 245C had been made. Referring to the provisions of section 116 of the Act, it was pointed out that as to who are the income-tax authorities has been provided under the said section and that the class of income-tax authorities for the purposes of the Act does not include the Tribunal and, hence, the question of restoring the appeal to the Tribunal would not arise in the facts of the present case. It was submitted that the petitioner while making the application before the Settlement Commission has taken a calculated risk and, hence, cannot seek the benefit in equity which is contrary to the statutory provisions. Referring to the provisions of section 245M which came to be subsequently omitted, it was submitted that there being no provision of restoring the appeal to the Tribunal, the alternate relief prayed for cannot be granted. Reference was made to the decision of the Supreme Court in the case of CIT  v. B.N. Bhattachargee [1979] 118 ITR 461/1 Taxman 348 to point out that it was only in the light of the provisions of section 245M, that an appeal could be restored to the Tribunal. However, in view of the deletion of the said provision from the statute book, it is no longer permissible for this court to restore the appeal to the Tribunal.
8. In support of their submissions, both the learned counsel for the respective parties had placed reliance on various decisions, reference to which shall be made at an appropriate stage.
9. From the facts and contentions noted hereinabove, two questions that arise for consideration are; firstly, as to whether the Commission was justified in holding that the proceedings before it abate in view of the non-deposit of the amount of additional tax together with interest as directed by it by the order under section 245D(D1) of the Act. If the answer to the first question is in the affirmative, the next question that would arise for consideration is as to whether the petitioner is entitled to the alternate relief prayed for in the petition, namely, for restoration of the appeal filed by it before the Tribunal against the order made by the Assessing Officer under section 158BC of the Act.
10. From the facts noted hereinabove, it clearly emerges that pursuant to the application dated 14.10.1996 made by the petitioner under section 245C of the Act, the Commission, by an order dated 11.10.1999, admitted the appeal of the petitioner and four others under section 245D(1) of the Act whereby the petitioner was directed in accordance with the provisions of sub-section (2A) of section 245D of the Act to pay the additional amount of income tax payable on the income disclosed in the application within a period of 35 days from the receipt of that order and to furnish proof of such payment to the Secretary of the Additional Bench and the Assessing Officer assessing them within 15 days of making of the said payment. The petitioner, initially, in the application made under section 245C of the Act, had declared undisclosed income at Rs.20 lakhs. However, subsequently, the application came to be revised by a letter dated 27.12.1996 whereby the petitioner declared the undisclosed income at Rs.5 lakhs instead of Rs.20 lakhs. The Commission, while passing the order under section 245D(1) of the Act, did not make any reference to the revised declaration of undisclosed income made by the petitioner. Under the circumstances, the petitioner was required to pay the additional tax on the basis of the original application under section 245C of the Act. The petitioner, instead of depositing the additional tax on the undisclosed amount, filed a statement before the Commission that in view of the fact that the Department had already with it the cash of Rs.8,42,500/-seized in the search, the tax of Rs.3 lakhs being 60% of Rs.5 lakhs disclosed stands already paid and covered by the above seized cash of Rs.8,42,500/-. It appears that pursuant to the above statement made by the petitioner, there was no response from the Commission or from the income-tax authorities nor were any steps taken to recover the amount that the petitioner was liable to pay pursuant to the order made by the Settlement Commission in accordance with the provisions of section 245D(2D) of the Act as it stood prior to its amendment with effect from 1.6.2007. It is the case of the petitioner that he was under a bona fide belief that the statement made by him before the Commission for adjustment of the amount of additional tax payable under the order under section 245D(1) from the cash seized during the course of the search proceedings had been accepted. It was only at the stage when the application under section 245C of the Act came up for hearing that the petitioner came to know that the statement made by him had not been accepted. At this stage, the petitioner also expressed willingness before the Commission to pay the entire amount of additional tax, however, the Commission declined to accept the proposal of the petitioner and passed the impugned order under section 245HA(1)(ii) of the Act.
11. Before adverting to the merits of the impugned order, it may be necessary to consider as to whether the petitioner can be said to have complied with the order made by the Commission under section 245D(1) of the Act. As noticed hereinabove, the petitioner, in the application under section 245C of the Act, had declared undisclosed income of Rs.20 lakhs. However, subsequently, the petitioner filed a revised statement declaring the undisclosed amount at Rs.5 lakhs instead of Rs.20 lakhs. In this regard, it may be germane to refer to the decision of the Supreme Court in the case of Ajmera Housing Corpn. v. CIT [2010] 326 ITR 642/193 Taxman 193 wherein the court has held that disclosure of "full and true" particulars of undisclosed income and "the manner" in which such income has been derived are the pre-requisites for a valid application under section 245C(1) of the Act. A "full and true" disclosure of income, which had not been previously disclosed by the assessee, being a pre-condition for a valid application under section 245C(1) of the Act, the scheme of Chapter XIX-A does not contemplate revision of the income as disclosed in the application against item No.11 of Form No.34B. Moreover, if an assessee is permitted to revise his disclosure, in essence, he would be making a fresh application in relation to the same case by withdrawing the earlier application. In this regard, section 245C(3) of the Act which prohibits the withdrawal of an application once made under sub-section (1) of the said section is instructive inasmuch as it manifests that an assessee cannot be permitted to resile from his stand at any stage during the proceedings. Therefore, by revising the application, the applicant would be achieving something indirectly what he cannot otherwise achieve directly and in the process rendering the provision of sub-section (3) of section 245C of the Act otiose and meaningless. The court was of the view that the scheme of the said Chapter is clear and admits of no ambiguity. It was held that in the scheme of Chapter XIX-A, there is no stipulation for revision of an application filed under section 245C(1) of the Act and thus the natural corollary is that determination of income by the Settlement Commission has necessarily to be with reference to the income disclosed in the application filed under that section in the prescribed form. The court was accordingly of the view that revision of the annexure to the application is tantamount to revision of the application, not contemplated in the scheme.
12. In the light of the law laid down by the Supreme Court in the above referred decision, it is apparent that it was not permissible for the petitioner to revise the application made by it under section 245C(1) of the Act. Under the circumstances, it was incumbent upon the petitioner to pay the additional tax in terms of the original application made by him under section 245C of the Act, whereby he had declared the undisclosed income at Rs. 20 lakhs. Once the undisclosed income is considered to be Rs.20 lakhs, even if the submission of the petitioner that the amount of cash seized by the department at the time of the search was required to be adjusted against the additional tax payable pursuant to the order under section 245D(1) were to be accepted, the amount of Rs.8,42,500/- would not form 60% of Rs.20 lakhs and, hence, it is apparent that the petitioner has not duly complied with the order made by the Commission under section 245D(1) of the Act. Besides, from the facts as emerging from the record, it is apparent that before the order under section 245D(1) of the Act came to be made by the Commission, the Assessing Officer had already passed the order under section 158BC of the Act and had adjusted the seized amount against the tax payable under the said order. Therefore, even otherwise, no amount remained with the Assessing Officer for adjusting the same against the additional tax payable by the petitioner pursuant to the order under section 245D(1) of the Act. In any eventuality, the petitioner has not complied with the order dated 10.9.1999 made by the Commission directing the petitioner to pay the additional amount of income tax payable on the income disclosed in the application within the time limit stated therein.
13. The Commission, in the impugned order, was of the considered opinion that the revised application dated 27.12.1996 which reduced the quantum of declaration from Rs.20 lakhs to Rs.5 lakhs is not a valid application permissible under law and that the first application filed on 22.10.1996 being the only valid application, had been referred to by the Commission in the order passed under section 245D(1) of the Act. The petitioner, therefore, ought to have taken care to pay the required tax on or before 31.7.2007 so as not to be hit by the amendment made in the Finance Act, 2007. Placing reliance upon the decision of the Supreme Court in the case of Ajmera Housing Corporation v. Commissioner of Income-tax (supra), the Commission held there is no provision of revising the settlement application made under section 245C of the Act. In view of the non-compliance of the provision of section 245D(2D) of the Act, the Commission observed that the proceedings abate as per the provision of section 245HA(1)(II) of the Act and, accordingly, directed the Assessing Officer to dispose of the cases in accordance with the provisions of sub-sections (2)(3) and (4) of section 245HA of the Act.
14. On behalf of the petitioner it has been emphatically argued that if the statement of the petitioner to adjust the cash seized by the Department against the amount payable under the order of the Commission were not acceptable, the respondents ought to have responded to the same. In the absence of any response from the Settlement Commission and the income-tax authorities, the petitioner was under a bona fide belief that his offer had been accepted. It has also been contended that before the Commission, at the time of hearing pursuant to the notice under section 245D(2D) and 245HA(1) (ii) of the Act, the petitioner had offered to pay the entire amount payable under the order made by the Commission under section 245D(1) of the Act. In this regard it may be apposite to refer to the provisions of section 245D(2D) of the Act which lay down thus:
"(2D) Where an application was made under sub-section (1) of section 245C before the 1st day of June, 2007 and an order under the provisions of sub-section (1) of this section, as they stood immediately before their amendment by the Finance Act, 2007, allowing the application to have been proceeded with, has been passed before the 1st day of June, 2007, but an order under the provisions of sub-section (4), as they stood immediately before their amendment by the Finance Act, 2007, was not passed before the 1st day of June, 2007, such application shall not be allowed to be further proceeded with unless the additional tax on the income disclosed in such application and the interest thereon, is, notwithstanding any extension of time already granted by the Settlement Commission, paid on or before the 31st day of July, 2007."
In the light of the provisions of sub-section (2D) of section 245D of the Act, it is not permissible for the Settlement Commission to proceed with an application made under section 245C(1) of the Act on which an order under the provisions of sub-section (1) thereof had been passed before 1.6.2007, unless the additional tax on the income disclosed in such application and the interest thereon, is, notwithstanding any extension of time already granted by the Settlement Commission, paid on or before 21.7.2007. Thus, in case where an order under sub-section (1) of section 245C of the Act has been made on an application made under that sub-section before 1.6.2007, the statute bars payment of the additional tax with interest thereon after 31.7.2007. The last date for payment of the additional tax with interest thereon, therefore, was 31.7.2007. The petitioner, having failed to pay the same before the time limit prescribed by the statute, the Settlement Commission had no power to allow the application to be proceeded with.
15. At this juncture reference may be made to the provisions of section 245HA of the Act, which read thus:
"245HA. Abatement of proceeding before Settlement
Commission.—
	(1)
	 
	Where —

	(i)
	 
	an application made under section 245C on or after the 1st day of June, 2007 has been rejected under sub-section (1) of section 245D; or

	(ii)
	 
	an application made under section 245C has not been allowed to be proceeded with under sub-section (2A) or further proceeded with under sub-section (2D) of section 245D; or

	(iii)
	 
	an application made under section 245C has been declared as invalid under sub-section (2C) of section 245D; or

	(iv)
	 
	in respect of any other application made under section 245C, an order under sub-section (4) of section 245D has not been passed within the time or period specified under sub-section (4A) of section 245D,

	
	 
	the proceedings before the Settlement Commission shall abate on the specified date.

	
	 
	Explanation.— For the purposes of this sub-section, "specified date" means—

	(a)
	 
	in respect of an application referred to in clause (i), the day on which the application was rejected;

	(b)
	 
	in respect of an application referred to in clause (ii), the 31st day of July, 2007;

	(c)
	 
	in respect of an application referred to in clause (iii), the last day of the month in which the application was declared invalid;

	(d)
	 
	in respect of an application referred to in clause (iv), on the date on which the time or period specified in sub-section (4-A) of Section 245-D expires.

	(2)
	 
	Where a proceeding before the Settlement Commission abates, the Assessing Officer, or, as the case may be, any other income tax authority before whom the proceeding at the time of making the application was pending, shall dispose of the case in accordance with the provisions of this Act as if no application under section 245C had been made.

	(3)
	 
	For the purposes of sub-section (2), the Assessing Officer, or, as the case may be, other income tax authority, shall be entitled to use all the material and other information produced by the assessee before the Settlement Commission or the results of the inquiry held or evidence recorded by the Settlement Commission in the course of the proceedings before it, as if such material, information, inquiry and evidence had been produced before the Assessing Officer or other income tax authority or held or recorded by him in the course of the proceedings before him.

	(4)
	 
	For the purposes of the time-limit under sections 149, 153, 153B, 154, 155, 158BE and 231 and for the purposes of payment of interest under section 243 or 244 or, as the case may be, Section 244A, for making the assessment or reassessment under sub-section (2), the period commencing on and from the date of the application to the Settlement Commission under section 245C and ending with "specified date" referred to in sub-section (1) shall be excluded; and where the assessee is a firm, for the purposes of the time-limit for cancellation of registration of the firm under sub-section (1) of Section 186, the period aforesaid shall, likewise, be excluded."


On a plain reading of the clause (ii) of sub-section (1) of section 245HA of the Act, it is manifest that in case where an application under section 245C has not been allowed to be further proceeded with under sub-section (2D) of section 245D, the proceedings before the Settlement Commission shall abate on the specified date. "Specified date" in respect of an application referred to in clause (ii) is 31st July, 2007. Clearly, therefore, by virtue of operation of law, that is, in view of the provisions of clause (ii) of sub-section (1) of section 245HA read with clause (b) to the Explanation thereto, the application made by the petitioner under section 245C of the Act stood abated on the specified date, that is, 31st July, 2007. The Settlement Commission, therefore, committed no error in holding that the application made by the petitioner under section 245C of the Act stands abated. In fact the Settlement Commission has expressly stated what is implied in law, inasmuch as, the abatement is by virtue of the operation of the provisions of sub-section (1) of section 245HA of the Act.
16. In the light of the above discussion, it is not possible to state that there is any infirmity in the impugned order passed by the Settlement Commission warranting interference.
17. The next question that arises for consideration is as to whether the petitioner is entitled to the grant of the alternative relief prayed for in the petition. On behalf of the respondents, such prayer has been resisted on the ground that section 245HA of the Act does not permit restoration of an appeal before the Tribunal.
18. From the facts noted hereinabove, it is apparent that at the relevant time when the application under section 254C(1) of the Act came to be made by the petitioner, the assessment proceedings under section 158BC of the Act were pending before the Assessing Officer. However, before the order under section 245D(1) of the Act came to be made by the Commission allowing the application to be proceeded with, the Assessing Officer had already passed the assessment order under section 158BC of the Act and, hence, the petitioner had preferred an appeal against the said order before the Tribunal. Subsequently, the Commission, by the order dated 10.9.1999, permitted the application to be proceeded with under section 245D(1) of the Act. In the light of the fact that the Commission had allowed the application made by the petitioner to be proceeded with, the Tribunal insisted upon withdrawal of the appeal preferred by the petitioner against the order under section 158BC of the Act; and by an order dated 23.1.2001, permitted the petitioner to withdraw the appeal as the application under section 245C had been admitted by the Commission and dismissed the appeal for non-prosecution. Subsequently, by virtue of the order passed under section 245HA of the Act, the proceedings before the Commission stand abated and, hence, the petitioner has prayed for the alternative relief of restoration of the appeal before the Tribunal.
19. Sub-section (2) of section 245HA of the Act provides that where a proceeding before the Settlement Commission abates, the Assessing Officer, or, as the case may be, any other income tax authority before whom the proceeding at the time of making the application was pending, shall dispose of the case in accordance with the provisions of the Act as if no application under section 245C had been made. In the present case, at the time when the petitioner made the application under section 245C of the Act, the assessment proceedings were pending before the Assessing Officer. However, before the Settlement Commission passed the order under section 245D(1) of the Act, the Assessing Officer had already made the order under section 158BC of the Act.
20. At this stage, reference may be made to the decision of the Supreme Court in the case of CIT v. Damani Bros. [2003] 259 ITR 475 wherein the court was considering the question as to whether the assessment order passed by the Assessing Officer prior to the submission of settlement application under section 245C of the Act, will subsist and the recovery proceedings will continue or not? The court held that the scheme of Chapter XIX-A shows that the filing of application by the assessee is a unilateral act, and the department may not be aware of the same. It has to be noted that if an application for settlement is filed under section 245C, it is not automatically admitted. Section 245D deals with the procedure on receipt of an application under section 245C. Under sub-section (1) thereof, the Commission, after following the prescribed procedure can allow the application to be proceeded with or rejected. Only after the Commission allows the petition to be proceeded with, it exercises the power of settlement. The petition before the Commission is in respect of undisclosed income, therefore, the situation is different till the Commission decides to proceed with the matter. That being the position, the income-tax authorities are free to proceed in the prescribed manner till the Commission decides to proceed with the petition. It was also held that it is indisputable that the liability under the order passed by an income-tax authority exists and does not get automatically set aside.
21. In the light of the above decision, it is clear that the liability under order made by the Assessing Officer under section 158BC of the Act would exist even after the Settlement Commission passed the order under section 245D(1) of the Act. Such order would continue to subsist till the same is set aside by a higher forum. The passing of the order of abatement under section 245HA of the Act also does not have any effect on the order made by the Assessing Officer which continues to operate. Under the circumstances, despite the fact that the Commission in the operative part of the impugned order has observed that the Assessing Officer shall now dispose of the case in accordance with the provisions of sub-sections (2) (3) and (4) of section 245HA of the Act, the order under section 158BC of the Act would still subsist as there is no automatic setting aside of such order. Consequently, unless the appeal preferred by the petitioner before the Tribunal is restored, the petitioner would be rendered remediless.
22. In the light of the fact that the petitioner had challenged the order made under section 158BC of the Act before the Tribunal, which proceedings came to be withdrawn in view of the fact that the Commission had allowed the application made by the petitioner under section 245C of the Act to be proceeded with, if the appeal is not restored to the file of the Tribunal, the same would cause immense prejudice to the petitioner, inasmuch as, the assessment order made under section 158BC of the Act would attain finality and would be binding upon the petitioner. Besides, no prejudice would be caused to the revenue, except that the appeal would be decided on merits. Under the circumstances, this court is of the view that in the light of abatement of the proceedings before the Settlement Commission by operation of the provisions of section 245HA of the Act, the interest of justice requires that the appeal preferred by the petitioner before the Tribunal be restored. The petitioner is, therefore, entitled to the alternate relief prayed for in the petition, namely, for restitution of its appeal before the Tribunal. The contention that the scheme of section 245HA of the Act does not admit of such a course of action deserves to be stated to be rejected, inasmuch as, the restoration of the appeal is not under the provisions of sub-section (2) of section 245HA of the Act but on equitable considerations, namely, that the appeal had been dismissed as withdrawn in view of the order made by the Commission under section 245D(1) of the Act and now that the proceedings stand abated, the petitioner should be permitted to avail of the remedy of appeal before the Tribunal against the block assessment order made under section 158BC of the Act. The above approach stand fortified by the decision of the Supreme Court in CIT v. Express Newspapers Ltd. [1994] 206 ITR 443/72 Taxman 438 wherein the court by its judgment and order dated 11th January, 1994, after holding that the Commission had no jurisdiction to entertain the application under section 245C of the Act, permitted the respondent therein to file an appeal before the Tribunal against the order dated 31st March, 1989 passed by the Commissioner of Income-tax (Appeals) dismissing the appeal preferred by the assessee against the assessment order within one month of the said order and observed that if so filed it shall be treated as within time.
23. For the foregoing reasons, the petition partly succeeds and is accordingly, allowed to the following extent:
The principal relief prayed for in the petition, namely the challenge to the impugned order dated 2nd December, 2013 passed by the Settlement Commission is hereby rejected. However, the alternate relief prayed for in the petition is hereby granted. The order dated 23.1.2001 made by the Tribunal in ITA No.170/Ahd/1997 is hereby quashed and set aside. Consequently, the said appeal shall stand restored to the file of the Tribunal. The Tribunal shall decide the same on merits in accordance with law after affording a reasonable opportunity of hearing to the respective parties. Rule is made absolute to the aforesaid limited extent with no order as to costs.
VARSHA 

*Partly in favour of revenue.
IT: Where assessee had received remuneration partly in cash and partly in cheque and he had already recorded cash deposited in his account as remuneration, it cannot be said that it was unaccounted money of assessee
IT: Where Assessing Officer made disallowance of business expenditure for want of relevant books which were produced before Commissioner (Appeals), Commissioner (Appeals) should call for remand proceedings
IT: Where assessee could not explain source of cash deposit either before assessing Officer or Commissioner (Appeals) and since lots of inconsistencies were found in facts and figure, matter was to be reconsidered afresh
IT: Where Assessing Officer could not ascertain expenditure actually incurred by assessee and assessee did not furnish relevant vouchers and books of account for making such claim of expenditure, matter was to be readjudicated afresh
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Deputy Commissioner of Income-tax
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AND V. DURGA RAO, JUDICIAL MEMBER 
IT APPEAL NOS. 1388 TO 1391 (MDS.) OF 2008
[ASSESSMENT YEARS 2003-04 TO 2006-07] 
SEPTEMBER  26, 2014 
I. Section 68 of the Income-tax Act, 1961 - Cash credit (Remuneration) - Assessment year 2003-04 - Assessee had received remuneration partly in cash and partly in cheques - Assessing Officer concluded that cash deposits found in bank account of assessee was unaccounted income of assessee and, accordingly disallowance was made under section 68 - Whether since assessee had already recorded said sum as remuneration in his books of account and, subsequently, deposited in bank, and books of account showed that assessee was having sufficient balance in his cash book, it could not be said that it was unaccounted money of assessee - Held, yes [Para 10][In favour of assessee] 
II. Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Travelling expenses) - Assessment year 2004-05 - Assessee, a music director, claimed deduction on account of travelling and conveyance expenses which was disallowed by Assessing Officer for want of relevant books - Assessee submitted relevant books before Commissioner (Appeals) - On basis of those books, disallowance was deleted - Whether since Commissioner (Appeals) had not obtained any remand report from Assessing Officer, order of Commissioner (Appeals) was to set aside and Assessing Officer was directed to decide issue afresh based on material evidence in accordance with law - Held, yes [Para 17][Matter remanded] 
III. Section 68, read with section 132, of the Income-tax Act, 1961 - Cash credit (Search & seizure) - Assessment year 2005-06 - During course of search and seizure action under section 132(1), source for cash amount found was not explained - Therefore, Assessing Officer made addition - Commissioner (Appeals) deleted addition on ground that search was conducted on 26-10-2005 and since date of search fell with in assessment year 2006-07, source of cash could be examined only in assessment proceedings for assessment year 2006-07 and, consequently, he held that addition made by Assessing Officer was invalid - Whether there was no infirmity in said order - Held, yes [Para 28] [In favour of assessee] 
IV. Section 68 of the Income-tax Act, 1961 - Cash credit (Deposits) - Assessment year 2006-07 - Assessing Officer made addition in hands of assessee as assessee could not explain cash deposit item-wise - Commissioner (Appeals) restricted disallowance - It was found assessee could not explain source of cash deposit either before Assessing Officer or Commissioner (Appeals) and that there were lots of inconsistencies found in facts and figure - Whether matter was to be reconsidered afresh - Held, yes [Para 44] [Matter remanded] 
V. Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Conveyance expenses) - Assessment year 2006-07 - Disallowance under section 37(1) of conveyance and travelling expenses was made by Assessing Officer on ground that expenditure was not relating to earning professional income and it was only personal expenditure as expenses were not supported by voucher - Whether since onus cast on both sides was not discharged as Assessing Officer could not ascertain expenditure actually incurred by assessee and assessee did not furnish relevant vouchers and books of account for making such claim of expenditure, matter was to be readjudicated - Held, yes [Para 47] [Matter remanded] 
Dr. S. Moharana  for the Appellant. S. Sridhar, Adv. for the Respondent.
ORDER
 
V. Durga Rao, Judicial Member - These four appeals filed by the Revenue are directed against different orders of the learned Commissioner of Income-tax (Appeals)-II, Chennai, relevant to the assessment years 2003-04, 2004-05, 2005-06 and 2006-07. Since all the appeals pertaining to the same assessee and heard together are being disposed of by this common order for the sake of brevity.
I. T. A. No. 1388/Mds/2008 (assessment year 2003-04)
2. Brief facts of the case are that the assessee is a music director. A search and seizure action under section 132(1) of the Income-tax Act, 1961 ("Act" in short) was conducted in the residence of the assessee on October 26, 2005. In response to the notice under section 153A of the Act, the assessee filed the return of income showing total income at Rs. 6,59,500 for the year under consideration. The Assessing Officer completed the assessment under section 143(3) read with section 153A of the Act and assessed income of Rs. 14,70,200 by making following additions.
3. Facts relating to deletion of addition of Rs. 8,10,700 are that during the course of assessment proceedings, the Assessing Officer observed from the copies of bank statement that the assessee has deposited an amount of Rs. 4,10,700 for a period from April 1, 2002, to March 31, 2003 and also found that the assessee deposited Rs. 4 lakhs during the previous year ended March 31, 2003. He observed that the assessee has received remuneration and other payments partly in cash and partly in cheque. As long as the assessee was not able to explain each item of cash deposits with reference to his books of account, such unexplained cash deposits represents only cash receipt received by the assessee and same has not been recorded. Mere entry in the bank account cannot be taken as accounted income. Further it was noticed that after every cash deposit of a cluster of cash deposits, a cheque deposit occurs indicating that the assessee had issued a cheque for a substantial amount to another party, which indicates that the assessee makes cash deposits whenever necessity arises for him to make payments in cheque. Under these circumstances, it has to be taken that the cash deposits found in the bank account of the assessee, could not be related to recorded transactions, it is nothing but the unaccounted income of the assessee. Accordingly, addition of Rs. 8,10,700 was made.
4. On appeal, before the learned Commissioner of Income-tax (Appeals), a copy of the books of account and written submissions were filed and submitted that the assessee has deposited total amount of Rs. 4,60,200. The particulars of transactions relating to copy of the books of account filed before the learned Commissioner of Income-tax (Appeals) is extracted as under :
	Date
	Amount
	Page No. in the cash book

	29/04/2002
	20,000
	30

	27/06/2002
	1,09,000
	31

	01/07/2002
	9,000
	31

	31/07/2002
	22,500
	32

	25/11/2002
	49,500
	34

	26/11/2002
	49,500
	34

	28/11/2002
	49,500
	34

	12/12/2002
	32,500
	35

	16/12/2002
	34,700
	35

	02/01/2003
	20,400
	36

	09/01/2003
	43,600
	36

	20/02/2003
	20,000
	37

	Total deposited
	4,60,200
	


5. It was further explained before the learned Commissioner of Income-tax (Appeals) that the assessee was having a opening balance of Rs. 4,29,380 on April 1, 2002 and the assessee has received payment in cash towards professional fee from two parties amounting to Rs. 6,39,562, which was offered as income in the total income returned. It was further explained that the cash withdrawal of Rs. 7,38,000 was made from the bank. Regarding the cash deposit of Rs. 4,00,000 during the previous year ending on March 31, 2003, the assessee had submitted that the Assessing Officer has not described the details of this cash deposit and that there is no cash deposit of Rs. 4,00,000 during the previous year ending March 31, 2003.
6. The learned Commissioner of Income-tax (Appeals), after considering the submissions of the assessee, gave a finding that, on examination of the books of account, the assessee was having balance of Rs. 4,29,380 on the first day of the financial year. The cash book shows that there was adequate balance at the time of various deposits made in cash in the bank accounts. Since all the deposits are reflected in the books of account and the cash book shows adequate cash balance for making these deposits, there is no justification for making any addition on account of deposits made in cash in the bank account. The learned Commissioner of Income-tax (Appeals) further observed that on examination, it was found that the Assessing Officer's finding that there was another cash deposit of Rs. 4,00,000 during the financial year 2003-04 was factually wrong. Accordingly, the learned Commissioner of Income-tax (Appeals), deleted the addition made by the Assessing Officer of Rs. 8,10,700
7. Aggrieved, the Revenue is in appeal before the Tribunal.
8. The learned Departmental representative has strongly supported the order passed by the Assessing Officer and submitted that no books of account were submitted before the Assessing Officer.
9. On the other hand, learned counsel for the assessee has submitted that the books of account were filed before the Assessing Officer and all the transactions were recorded and he strongly supported the order passed by the learned Commissioner of Income-tax (Appeals).
10. We have heard both sides, perused the materials on record and gone through the orders of authorities below. The case of the Assessing Officer is that the assessee has received remuneration partly in cash and partly in cheques and the assessee was not in a position to explain each item which he was deposited in the bank account before the Assessing Officer. The Assessing Officer also observed that the assessee has deposited cash and thereafter cheque was issued to a party. Therefore, he came to a conclusion that the cash deposits found in the bank account of the assessee was unaccounted transactions and accordingly disallowance of Rs. 4,10,700 was made. He also found that the assessee has deposited Rs. 4,00,000 during the previous year ending March 31, 2003. It is not clear when the assessee has deposited this amount and no details were made available in the assessment order. The learned Commissioner of Income-tax (Appeals), after examining the books of account and also entire transactions made by the assessee, gave a specific finding that the assessee was having a opening balance of Rs. 4,29,380 and gave a finding that when the books of account shows that the assessee was having sufficient balance in his cash book and there is no justification in making addition on account of deposits made in cash in the bank account. The Assessing Officer himself agreed that the assessee was receiving remuneration in cash as well as in cheque. When the assessee has already recorded as remuneration in the books of account and subsequently deposited in the bank, it cannot be said that it is unaccounted money. In so far as deposit of Rs. 4,00,000 found by the Assessing Officer, the learned Commissioner of Income-tax (Appeals) gave a finding that it is factually wrong. From the assessment order also it is not clear when the assessee has deposited Rs. 4,00,000. Keeping in view of the facts and circumstances of the case, we find no reason to interfere with the order passed by the learned Commissioner of Income-tax (Appeals) and the grounds raised by the Revenue are dismissed.
11. In the result, the appeal filed by the Revenue is dismissed.
I. T. A. No. 1389/Mds/2008 (assessment year 2004-05)
12. The first ground of appeal relating to deletion of addition of Rs. 23,65,347 on travelling expenses and studio hire charges. A search was conducted in the case of the assessee and notice under section 153A of the Act was issued to the assessee. Accordingly, the assessee filed his return declaring income of Rs. 30,04,204. The assessment was completed under section 143(3) of the Act by assessing total income of the assessee at Rs.58,69,571. In the assessment order, the Assessing Officer has disputed an amount of Rs. 9,15,467 towards travelling expenses and Rs. 14,49,900 towards studio hire charges. With regard to travelling expenses, since the expenses claimed by the assessee are not supported by any regular books of account or vouchers, the Assessing Officer had approached the Central Board Film Certification (CBFC in short) authority for getting information. The Central Board Film Certification, in turn advised the Assessing Officer certain sources like websites maintained by the stars, trade bodies and renowned journalists from which the information can be obtained. Based on the above advise of the Board and considering the nature of expenses, the Assessing Officer made enquiries and accordingly, he came to a conclusion that in most of the cases, the expenses like conveyance, boarding and lodging, etc., are borne by the producer of the film himself and the liabilities of the assessee are negligible in this respect. Therefore, he came to a conclusion that the producer takes responsibility of meeting almost every need of an artist including the food, drinks, costumes, travelling, boarding, etc. Obviously, any producer or director of the movie would like to keep any artist in a comfortable position, so as to tap the maximum possible out of such artists. Accordingly, he made disallowance of travelling and conveyance and studio hire charges amounting to Rs. 23,65,367.
13. Before the learned Commissioner of Income-tax (Appeals), it was submitted that regular books of account were maintained which were duly audited and the tax audit report was enclosed along with the return of income. It was also submitted that in response to the notice under section 153A of the Act, an additional income of Rs. 14,15,000 was offered on account of personal expenses, etc., and there is no justification in making addition on travel expenses. It was also submitted before the learned Commissioner of Income-tax (Appeals) that the studio hire charges are paid to various studies through cheques for the purpose of recording and there is no personal element in this expenses. The learned Commissioner of Income-tax (Appeals), after considering the submissions of the assessee and also details filed by the assessee, deleted the addition made in respect of studio charges amounting to Rs. 14,49,000 and in respect of travelling expenses claimed at Rs. 9,15,467 was restricted to Rs. 1,00,000.
14. Aggrieved, the Revenue is in appeal before the Tribunal.
15. The learned Departmental representative has submitted that the assessee has not filed any books of account before the Assessing Officer and strongly supported the order passed by the Assessing Officer.
16. On the other hand, learned counsel for the assessee has submitted that regular books of account were maintained which were duly audited, the tax audit report was enclosed along with the return of income and he strongly supported the order passed by the learned Commissioner of Income-tax (Appeals).
17. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. The case of the Assessing Officer is that the assessee, being a music director, the expenses incurred towards travel and studio hire charges has to be incurred by the producer of the firm. To come to the above conclusion, he approached the CBFC authorities, who advised the Assessing Officer certain sources like websites maintained by the stars, trade bodies and renowned journalists and thereafter, he disallowed the claim made by the assessee. On appeal, the learned Commissioner of Income-tax (Appeals) gave a specific findings that the assessee has received remuneration as music director amounts to Rs. 70,90,002 and claimed studio hire charges of Rs. 14,49,900. This studio charges expense was incurred for the purpose of recording music for the film against which the fee of Rs. 70,90,002 has been received. All these expenses are duly vouched and duly recorded in the books of account. With the above findings, the learned Commissioner of Income-tax (Appeals) deleted the addition made by the Assessing Officer. So far as travelling expense is concerned, the learned Commissioner of Income-tax (Appeals) restricted the disallowance to the extent of Rs. 1,00,000. At the time of hearing, the learned Departmental representative has submitted that the assessee has not filed any books of account before the Assessing Officer. However, learned counsel for the assessee has submitted that regular books of account were maintained which were duly audited and the tax audit report was enclosed along with the return of income. On perusal of the assessment order, the Assessing Officer has stated that "the expenses claimed by the assessee are not supported by any regular books of account or vouchers", which virtually means, the Assessing Officer has not come across any books of account or vouchers as stated to have been filed by the assessee along with the return. The learned Commissioner of Income-tax (Appeals) in his order at paragraph 4.2 has stated that he has examined the records and books of account. If it is so, we are of the considered opinion that the learned Commissioner of Income-tax (Appeals) should have obtained remand report from the Assessing Officer on the books of account/records as stated to have been examined by the learned Commissioner of Income-tax (Appeals) before arriving at any conclusion. Further, the Assessing Officer has stated that he has approached the CBFC in connection with the above additions. For making any addition, the Assessing Officer should have supportive evidence and the Assessing Officer has not stated in the assessment order based on which evidence he made the above additions. Since, the learned Commissioner of Income-tax (Appeals) has not obtained any remand report from the Assessing Officer, we set aside the order of the learned Commissioner of Income-tax (Appeals) and direct the Assessing Officer to decide the issue afresh based on material evidence in accordance with law, after allowing sufficient opportunity of hearing to the assessee. Accordingly, the ground raised by the Revenue is allowed for statistical purpose.
18. In so far as addition of Rs. 5,00,000 on account of cash deposit in the bank account is concerned, on examination of the bank statement, the Assessing Officer found that the assessee had deposited Rs. 5,00,000 in the HSBC Bank during the financial year 2003-04. The Assessing Officer observed that the assessee has failed to explain the source of deposit made in his HSBC Bank account and accordingly, he made addition of Rs. 5,00,000 towards unexplained cash deposit.
19. Before the learned Commissioner of Income-tax (Appeals) it was submitted that adequate balance in the cash book was available. After examining the cash book filed by the assessee, the learned Commissioner of Income-tax (Appeals) found that the assessee has deposited Rs. 5,00,000 in HSBC account on July 9, 2003. He also found that on July 8, 2003, the cash book showed cash balance of Rs. 8,68,927 and on the same day payment of Rs. 1,375 was also made. The learned Commissioner of Income-tax (Appeals) has stated in his order that the amount of Rs. 8,67,552 was available as per the cash book on the date of deposit and accordingly, he deleted the addition made by the Assessing Officer.
20. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. The case of the Assessing Officer is that the assessee has not explained the source for the cash deposited in the assessee's HSBC bank account and therefore, the Assessing Officer made the addition. After examining the cash book filed by the assessee, the learned Commissioner of Income-tax (Appeals) found that the assessee has deposited Rs. 5,00,000 in HSBC account on July 9, 2003. He also found that on July 8, 2003, the cash book showed cash balance of Rs. 8,68,927 and on the same day payment of Rs. 1,375 was also made. The learned Commissioner of Income-tax (Appeals) has stated in his order that the amount of Rs. 8,67,552 was available as per the cash book on the date of deposit and deleted the addition made by the Assessing Officer. The order of the learned Commissioner of Income-tax (Appeals) is very cryptic. We could not find anything from the order of the learned Commissioner of Income-tax (Appeals) that the assessee has explained the source of cash of Rs.5,00,000 deposited in his HSBC bank account. It is also not clear whether the assessee has explained the source of cash deposited in his account or not. Therefore, we set aside the order of the learned Commissioner of Income-tax (Appeals) on this issue. To meet the ends of justice, we remit the matter back to the Assessing Officer with a direction to give one more opportunity of hearing to the assessee for furnishing the details of sources for the cash deposits and decide the issue de novo in accordance with law. Accordingly, the ground raised by the Revenue is allowed for statistical purpose.
21. In the result, the appeal filed by the Revenue is allowed for statistical purposes.
I. T. A. No. 1390/Mds/2008 (assessment year 2005-06)
22. A search was conducted in the assessee's case on October 26, 2005 and in response to the notice under section 153A of the Act, the assessee filed his return of income showing total income of Rs. 52,29,240. The assessment was completed under section 143(3) read with section 153A of the Act on December 31, 2007, by assessing total income of the assessee at Rs. 1,99,69,149.
23. On being aggrieved, the assessee carried the matter in appeal before the learned Commissioner of Income-tax (Appeals). The first ground of appeal relating to deletion of addition in respect of Rs. 3,08,000 on account of cash found during the course of search.
24. During the course of search on October 26, 2005, cash of Rs. 3,08,000 was found in the premises of the assessee. When the Assessing Officer asked the assessee to explain the source of the above cash, the assessee was not able to explain. Therefore, the Assessing Officer came to a conclusion that it is professional income and accordingly addition was made.
25. On appeal, the learned Commissioner of Income-tax (Appeals) observed that the search and seizure action under section 132(1) of the Act was conducted on October 26, 2005, which falls within the financial year 2005-06 and relevant to the assessment year 2006-07. The learned Commissioner of Income-tax (Appeals) further observed that since the date of search falls within the financial year 2005-06 and relevant to the assessment year 2006-07, the source of cash found during the course of search can be examined only in the assessment proceedings for the assessment year 2006-07. Therefore, he held that the addition made by the Assessing Officer was invalid and accordingly, deleted the addition.
26. Before us, the learned Departmental representative has submitted that this amount of Rs. 3,08,000 found in the course of search was not offered for taxation even in assessment year 2006-07.
27. On the other hand, learned counsel for the assessee supported the order passed by the learned Commissioner of Income-tax (Appeals).
28. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. During the course of search and seizure action under section 132(1) of the Act conducted on October 26, 2005, the source for the cash amount of Rs. 3,08,000 found was not explained. Therefore, the Assessing Officer made addition. However, the learned Commissioner of Income-tax (Appeals) deleted the addition on the ground that the search was conducted on October 26, 2005 and since the date of search falls within the financial year 2005-06 relevant to the assessment year 2006-07, the source of cash found during the course of search can be examined only in the assessment proceedings for the assessment year 2006-07. Therefore, he held that the addition made by the Assessing Officer was invalid. According to the learned Departmental representative, this amount was not offered for taxation in the assessment year 2006-07. In so far as this assessment year is concerned, the above seized amount is not relevant. However, it is open to the Assessing Officer to proceed as per law, if the assessee has not offered for taxation, which he ought to have been offered as per law. However, we find no infirmity in the order passed by the learned Commissioner of Income-tax (Appeals) on this issue. Accordingly, the ground raised by the Revenue is dismissed.
29. The second ground raised by the Revenue is relating to deletion of addition in respect of Rs. 15,35,211 on account of gold jewellery found during the course of search. In the assessment order, the Assessing Officer has observed that during the course of search, gold jewellery of weighing 3088.6 grams was found. When the assessee was asked to explain the source of the same, he was not able to explain and also it was found that it was not accounted for. Accordingly, the Assessing Officer calculated market value of the gold jewellery and added to the total income of the assessee after allowing 500 grams for the lady members of the family.
30. On appeal, the learned Commissioner of Income-tax (Appeals) has observed that the search and seizure action was conducted on October 26, 2005, which falls within the financial year 2005-06 and relevant to the assessment year 2006-07. Accordingly, the addition was deleted.
31. Before us, the learned Departmental representative has submitted that even in subsequent year also, the assessee has not offered anything for taxation and strongly supported the order passed by the Assessing Officer, whereas, learned counsel for the assessee supported the order passed by the learned Commissioner of Income-tax (Appeals).
32. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. We find from the assessment order that during the course of search on October 26, 2005, gold jewellery was found and seized from the assessee. The Assessing Officer, after allowing allowance of 500 grams for the lady members of the family, he valued the gold jewellery at Rs. 15,53,211 and addition was made. The learned Commissioner of Income-tax (Appeals) deleted the addition made by the Assessing Officer on the ground that it relates to the assessment year 2006-07. But the learned Departmental representative has submitted that even in the subsequent year, this amount was not offered for taxation. In view of the above facts and circumstances of the case, we are of the opinion that if the assessee has not offered for taxation the jewellery found and valued at the time of search, it is open to the Assessing Officer to take action in the assessment year 2006-07. as per law. In view of the above, we find no reason to interfere with the order passed by the learned Commissioner of Income-tax (Appeals) relevant to the assessment year 2005-06.
33. The third ground of appeal of the Revenue relates to deletion of addition of Rs. 6,50,000 made on the professional income for the film Perazhagan. In the assessment order, the Assessing Officer has observed that as per page No. 16 of seized material ANN/VP/B&D/S20 (annexure 15), the assessee has to receive Rs. 7,50,000 for the movie Perazhagan. The assessee has shown receipt of Rs. 1,00,001 only on January 10, 2005. Hence, there is difference of Rs. 6,50,000. Further, similar discrepancies were found for the remuneration received from Indira Innovations for the film Kurumbu. As per page 17 of the seized materials, the total remuneration received by the assessee from Indira Innovations during the financial year ending March 31, 2003 was Rs. 4,00,000. However, the assessee has submitted only Rs. 3,00,000 received from Indira Innovation. Since the difference of Rs. 1,00,000 was not explained by the assessee, the same was added to the income of the assessee and addition made was aggregated to Rs. 7,50,000 (Rs. 6,50,000 + Rs. 1,00,000).
34. Before the learned Commissioner of Income-tax (Appeals), it was submitted that the assessee has received total amount of Rs. 20,67,209 from AVM Production for the film Perazhagan. That the payment was received through cheque issued on Indian Overseas bank which was deposited in the assessee's bank account with HSBC and the same was cleared on April 23, 2004, an amount of Rs. 6,50,000 was part of the above total amount received by the assessee. The learned Commissioner of Income-tax (Appeals), after consideration of the explanation of the assessee, gave a finding that on examination of the seized documents and the books of account, AVM Production had made payment of Rs. 6,12,499 after deducting TDS of Rs. 37,500 as shown in the receipt described above. After examining the bank book, the learned Commissioner of Income-tax (Appeals) found that cheque of Rs. 6,12,499 was cleared on April 23, 2004, which shows that no part of payment shown in the seized copy of the receipt is unaccounted and accordingly deleted the addition of Rs. 6,50,000 made by the Assessing Officer.
35. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. According to the Assessing Officer, as per the seized document at Sl. No. 16 (annexure 15), the assessee has to receive Rs. 7,50,000 for the film Perazhagan. The assessee has shown a receipt of Rs. 1,00,001 on January 10, 2005. The difference was not explained before the Assessing Officer. Before the learned Commissioner of Income-tax (Appeals), it was submitted that the amount of Rs. 6,50,000 was part of total amount of Rs. 20,67,209 received from AVM Production for the film Perazhagan and the payment was through cheque received and deposited in HSBC bank account on April 23, 2004. However, the learned Commissioner of Income-tax (Appeals) gave a different finding that AVM Production made payment to the assessee of Rs. 6,12,499 after deducting TDS of Rs. 37,500 by examining the bank book Rs. 6,12,499 was cleared on April 23, 2004. We find that the explanation given by the assessee and the findings of the learned Commissioner of Income-tax (Appeals) are contradictory. At page 4 of the learned Commissioner of Income-tax (Appeals) order, the seized document "receipt" is reproduced, wherein it is stated that the assessee entered into agreement on November 23, 2005, but advance of Rs. 1,00,001 was already paid and an amount of Rs. 6,12,499 was received on April 22, 2004 and TDS also deducted. We could not understand as to how full remuneration was made in advance on different dates before entering into agreement. The very basis for making the above addition "receipt" seized appears to be contradictory. The Assessing Officer has stated in the assessment order that the assessee has shown receipt of Rs. 1,00,001 only on January 10, 2005. We are of the opinion that the each and every fact requires detailed verification. Therefore, we set aside the order of the learned Commissioner of Income-tax (Appeals) and remit the matter back to the Assessing Officer with a direction to decide the issue afresh after making detailed verification. Accordingly, the ground raised by the Revenue is allowed for statistical purpose.
36 . The fourth ground of appeal of the Revenue relates to deletion of addition of Rs. 14,19,000 made on account of suspense account. In the assessment order, the Assessing Officer has observed that during the course of search, seized document No. ANN/VP/B&D/S-4 reveals that an amount of Rs.14,90,000 was shown as suspense account at page 109. Since the assessee has not explained the source in detail, the said amount was added as unexplained income of the assessee. The seized document on which the addition was made produced before the learned Commissioner of Income-tax (Appeals) is extracted as under :
	YUVAN SHANKAR RAJA 
SUSPENSE
LEDGER ACCOUNT
1-APRIL-2004 TO 31-MARCH-2005

	Date
	Particulars
	Vch Typ
	Debit
	Credit

	13.07.2004
	American Express Bank Ch. No. 47
	Payment
	1,38,000
	

	21.08.2004
	HSBC Bank Ch. From Yuvan's uncle
	Receipt
	
	1,00,000

	30.12.2004
	American Express Bank Ch.No.95 trf to HSBC
	Payment
	2,00,000
	

	19.01.2005
	HSBC Bank Ch. No. 12905
	Payment
	1,00,000
	

	27.01.2005
	HSBC Bank Ch. No. 12907
	Payment
	26,220
	

	
	HSBC Bank Ch. No. 12908
	Payment
	10,000
	

	04.03.2005
	HSBC Bank Ch. No. 12913
	Payment
	71,000
	

	11.03.2005
	HSBC Bank Ch. No. 12914
	Payment
	5,00,000
	

	
	HSBC Bank Ch. No. 12915
	Payment
	44,240
	

	23.03.2005
	HSBC Bank Ch. No. 12918
	Payment
	2,92,800
	

	
	HSBC Bank Ch. No. 12917
	Payment
	16,000
	

	30.03.2005
	HSBC Bank Ch. No. 12920
	Payment
	11,110
	

	
	Closing balance
	
	14,09,370
	1,00,000

	
	
	
	
	13,09,370

	
	
	
	14,09,370
	14,09,370


37. After examining, the learned Commissioner of Income-tax (Appeals) gave a finding that the banking transactions recorded in the suspense account are regular transactions duly recorded in the books of account and there is no justification in making addition on account of seized document. For this, the learned Departmental representative relied on the order passed by the Assessing Officer and learned counsel for the assessee strongly supported the order passed by the learned Commissioner of Income-tax (Appeals).
38. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. The learned Commissioner of Income-tax (Appeals), after examining suspense account and also the seized document on which addition was made, gave categorical finding that the banking transactions recorded in the suspense account are regular transaction duly recorded in the books of account. He accordingly directed the Assessing Officer to delete the addition made. Therefore, we find no reason to interfere with the order passed by the learned Commissioner of Income-tax (Appeals) and accordingly, the ground raised by the Revenue stands dismissed.
39. The fifth ground of appeal of the Revenue relates to deletion of addition of Rs. 13,82,948 on account of the investment in immovable property. In the assessment order, the Assessing Officer has observed that the assessee owns immovable property at G-1, MRC Garden Sterling Road, Chennai. As per seized material in ANN/VP/B&D/S-4, sale consideration was shown at Rs. 13,36,440. However, the market value of the property was found to be Rs. 43,82,948. It was further seen that the assessee has obtained bank loan of Rs. 30 lakhs, which confirms that the value of the property if more than Rs. 13,36,440. Out of the total amount of Rs. 43,82,948, the source to the extent of Rs. 30 lakhs is found to be explained as bank loan and the balance amount of Rs. 13,82,948 (Rs. 43,82,948 ƒ_" Rs. 30,00,000) was treated as unexplained investment in immovable property. The learned Commissioner of Income-tax (Appeals), after considering the entire facts of the case and the submissions made before him during the course of appellate proceedings, came to a conclusion that the property at Sterling Road was purchased on May 21, 2005. It was further observed that the total payment of Rs. 42 lakhs was made in the financial year 2005-06, which was duly recorded in the books of account. The learned Commissioner of Income-tax (Appeals) found that the Assessing Officer has not given any basis for determining the total investment in the property at Rs. 43,82,948 and accordingly deleted the addition of Rs. 13,82,948 made by the Assessing Officer.
40. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. The case of the assessee is that the assessee has purchased the property for a consideration of Rs. 13,36,440 as per document seized. According to the Assessing Officer, the market value of the property was Rs. 43,82,948. However, he has not given any reason or basis as to how he arrived at this figure. Before the learned Commissioner of Income-tax (Appeals), the assessee has submitted that he has purchased the property at Rs. 36 lakhs. After examining the facts of the case, the learned Commissioner of Income-tax (Appeals) gave a finding that the assessee has paid Rs. 42 lakhs in the financial year 2005-06, which was duly recorded in the books of account. We do not find any basis for the above findings of the learned Commissioner of Income-tax (Appeals). There is lot of inconsistency in this issue and the facts are not clear. Therefore, we are of the opinion that this issue has to be decided de novo. Accordingly, we set aside the order passed by the learned Commissioner of Income-tax (Appeals) and remit the matter back to the Assessing Officer to decide the issue afresh in accordance with law.
41. The sixth ground of appeal of the Revenue relates to deletion of addition of Rs. 50 lakhs made on account of cash deposits in bank account. In the assessment order, the Assessing Officer has observed that during the course of search, it was found that the assessee has deposited a sum of Rs.50 lakhs in cash during the period from March 16, 2005 to September 15, 2005, in HSBC account No. 041104951006. Since the assessee is found to be receiving cash and making deposits, such cash deposits have to be explained item-wise. But the assessee has not explained same. In the absence of any explanation of item-wise cash deposits, the same was treated as undisclosed income deposited directly in the bank in cash. Accordingly, the addition was made.
42. Before the learned Commissioner of Income-tax (Appeals), it was submitted that this is an unfortunate addition of Rs. 50 lakhs for the reason that during the course of search, it was found that the assessee has deposited a sum of Rs. 50 lakhs during the period from March 16, 2005 to September 15, 2005, in HSBC account No. 041104951006. The Assessing Officer does not gave details as to on what dates he found such cash deposits. Out of the period as mentioned by the Assessing Officer, the relevant period relating to the assessment year 2005-06 is only the period March 16, 2005 to March 31, 2005. As per books of account and as per search material, there was no cash deposit. Therefore, the addition made was mere unjust and ought not to have been made. After considering the submissions of the assessee, the learned Commissioner of Income-tax (Appeals), after examining the facts, found that the assessee has made a deposit of Rs. 3,62,000 only during the financial year 2005-06. He further observed that the cash book of the assessee shows adequate cash balance for making this deposit in the bank. Therefore, he deleted the addition made by the Assessing Officer.
43. The learned Departmental representative supported the order passed by the Assessing Officer, whereas learned counsel for the assessee supported the order passed by the learned Commissioner of Income-tax (Appeals).
44. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. The case of the Assessing Officer is that the assessee has deposited a sum of Rs. 50 lakhs in cash during the period from March 16, 2005 to September 15, 2005 in HSBC account No. 041104951006. Since the assessee is found to be receiving cash and making deposits, such cash deposits have to be explained item-wise. But the assessee has not explained same. Therefore, the Assessing made addition of Rs. 50 lakhs. On appeal, the learned Commissioner of Income-tax (Appeals) observed that on examination, it was found that the assessee made deposit of only Rs. 3,62,000 during the assessment year 2005-06. The issue involved in this appeal relating to source of income of the assessee deposited in the bank. Neither the Assessing Officer nor the learned Commissioner of Income-tax (Appeals) properly examined this issue. The assessee has not explained the source either before the Assessing Officer or before the learned Commissioner of Income-tax (Appeals) or even before us. We find lot of inconsistency in the facts and figures. Under the above circumstances, we are of the opinion that this issue has to be examined in detail and the assessee may be given one more opportunity to explain the source of cash deposited in his bank account. Therefore, we set aside the order of the learned Commissioner of Income-tax (Appeals) on this issue and remit the matter to the Assessing Officer to decide the issue de novo in accordance with law after allowing opportunity of hearing to the assessee. Accordingly, the ground raised by the Revenue is allowed for statistical purpose.
45. The seventh ground of appeal of the Revenue relates to restricting professional expenditure of Rs. 15,54,750 as travelling and conveyance expenses to Rs. 1.5 lakhs. The assessee has claimed various expenses like conveyance, boarding, lodging, etc., and no details were produced. According to the Assessing Officer most of the expenses claimed by the assessee such as conveyance, travelling, etc., are only for personal purpose and not directly attributed to the purpose of profession. Accordingly, addition of Rs.15,54,750 was made.
46. On appeal, the learned Commissioner of Income-tax (Appeals) gave a finding that on examining the facts of the case, there is element of personal expenses in the conveyance and travelling expenses to some extent. In the return filed by the assessee in response to notice under section 153A of the Act, the assessee has declared undeclared income on account of personal expenses, etc. Since the assessee is a busy professional and extra income on account of personal expenses, etc., have been offered in the return, the learned Commissioner of Income-tax (Appeals) restricted the disallowance of travelling and conveyance expenses to Rs. 1.50 lakhs.
47. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. The disallowance was made by the Assessing Officer on the ground that the expenditure is not relating to earning professional income and it is only personal expenditure. The Assessing Officer has pointed out that the expenses claimed by the assessee are not supported by any regular books of account or vouchers. The learned Commissioner of Income-tax (Appeals) simply held that there is element of personal expenses and offered extra income in the return. It appears that the learned Commissioner of Income-tax (Appeals), without examining the issue, restricted the disallowance to the extent of Rs. 1.50 lakhs. Even the Assessing Officer has observed that the producers take the responsibility of meeting almost every need of an artist including the food, drinks costumes, travelling, boarding, etc., without any material evidence. In view of the above, we are of the opinion that the onus cast upon both sides, i.e., the Assessing Officer should have ascertained the expenditure actually incurred by the assessee and the assessee should furnish relevant vouchers and books of account for making such claim of expenditure. In the interest of justice, we set aside the order of the learned Commissioner of Income-tax (Appeals) on this issue and remit the matter to the Assessing Officer with a direction to decide the issue afresh by examining the issue in detail in accordance with law after allowing opportunity of hearing to the assessee. Accordingly, this ground of appeal of the Revenue is allowed for statistical purpose.
48. In the result, the appeal of the Revenue is partly allowed for statistical purposes.
I. T. A. No. 1391/Mds/2008 (assessment year 2006-07)
49. The assessee is a leading music director. A search was conducted under section 132 of the Income-tax Act on October 26, 2005, in the premises of Shri Yuvan Sankar Raja at 2C/38, Murugesan Street, T. Nagar, Chennai-17. During the course of search certain documents suspected to be incriminating were seized. Subsequently notice under section 153A of the Act was issued to the assessee and in response to that, the assessee filed the return of income on September 22, 2006, declaring total income of Rs. 53,49,899. The assessment was completed under section 143(3) read with section 153A of the Act by assessing total income of the assessee at Rs. 79,46,632. In the assessment order, the Assessing Officer has disputed an amount of Rs. 5,69,754 towards travelling expenses and conveyance and Rs. 25,96,733 towards studio hire charges. With regard to the claim of expenditure out of professional receipts, since the expenses claimed by the assessee are not supported by any regular books of account or vouchers, the Assessing Officer had approached the Central Board Film Certification (CBFC in short) authority for getting some information. The CBFC, in turn advised the Assessing Officer certain sources like websites maintained by the stars, trade bodies and renowned journalists from which the information can be obtained. Based on the above advise of the Board and considering the nature of expenses, the Assessing Officer made enquiries and accordingly, he came to a conclusion that in most of the cases, the expenses like conveyance, boarding and lodging, etc., are borne by the producer of the film himself and the liabilities of the assessee are negligible in this respect. Therefore, he came to a conclusion that the producer takes responsibility of meeting almost every need of an artist including the food, drinks, costumes, travelling, boarding, etc. Obviously, any producer or director of the movie would like to keep any artist in a comfortable position, so as to tap the maximum possible out of such artists. Accordingly, he made disallowance of travelling and conveyance expenses and studio hire charges amounting to Rs. 25,96,733.
50. Before the learned Commissioner of Income-tax (Appeals), it was submitted that regular books of account were maintained which were duly audited and the tax audit report was enclosed along with the return of income. It was also submitted that in response to the notice under section 153A of the Act, an additional income of Rs. 13,85,000 was offered on account of personal expenses, etc., and there is no justification in making addition on travel expenses account. It was also submitted before the learned Commissioner of Income-tax (Appeals) that the studio hire charges are paid to various studios through cheques for the purpose of recording and there is no personal element in this expenses. The learned Commissioner of Income-tax (Appeals), after considering the submissions of the assessee and also details filed by the assessee, deleted the addition on account of travelling expenses and studio hire charges has been reduced from Rs. 25,96,733 to Rs. 60,000.
51. Aggrieved, the Revenue is in appeal before the Tribunal.
52. The learned Departmental representative has submitted that the assessee has not filed any books of account before the Assessing Officer and strongly supported the order passed by the Assessing Officer.
53. On the other hand, learned counsel for the assessee has submitted that regular books of account were maintained which were duly audited, the tax audit report was enclosed along with the return of income and he strongly supported the order passed by the learned Commissioner of Income-tax (Appeals).
54. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. The case of the Assessing Officer is that the assessee is being a music director, the expenses incurred towards travel and studio hire charges has to be incurred by the producer of the firm. Since the expenses claimed by the assessee are not supported by any regular books of account or vouchers and to come to the above conclusion, the Assessing Officer approached the CBFC authorities, who advised the Assessing Officer certain sources like websites maintained by the stars, trade bodies and renowned journalists and thereafter, he disallowed the claim made by the assessee. On appeal, the learned Commissioner of Income-tax (Appeals) gave a specific findings that the total fee receipt by the assessee as music director amounts to Rs. 1,44,84,648 and the profit and loss account and the books of account show total expenses of Rs.20,26,979 for studio hire charges. This studio charges expense was incurred for the purpose of recording music for the film against which the fee of Rs. 1,44,84,648 has been received. All these expenses are duly vouched and duly recorded in the books of account. With the above findings, the learned Commissioner of Income-tax (Appeals) deleted the addition on account of travelling expenses and studio hire charges has been reduced from Rs. 25,96,733 to Rs. 60,000. At the time of hearing, the learned Departmental representative has submitted that the assessee has not filed any books of account before the Assessing Officer. However, learned counsel for the assessee has submitted that regular books of account were maintained which were duly audited and the tax audit report was enclosed along with the return of income. On perusal of the assessment order, the Assessing Officer has stated that "the expenses claimed by the assessee are not supported by any regular books of account or vouchers", which virtually means, the Assessing Officer has not come across any books of account or vouchers as stated to have been filed by the assessee along with the return. The learned Commissioner of Income-tax (Appeals) in his order at paragraph 4.2 has stated that he has examined the records and books of account. If it is so, we are of the considered opinion that the learned Commissioner of Income-tax (Appeals) should have obtained remand report from the Assessing Officer on the books of account/records as stated to have been examined by the learned Commissioner of Income-tax (Appeals) before arriving any conclusion. Further, the Assessing Officer has stated that he has approached the CBFC in connection with the above additions. For making any addition, the Assessing Officer should have supportive evidence and the Assessing Officer has not stated in the assessment order that based on which evidence he made the above additions. Since the learned Commissioner of Income-tax (Appeals) has not obtained any remand report from the Assessing Officer, we set aside the order of the learned Commissioner of Income-tax (Appeals) and direct the Assessing Officer to decide the issue afresh based on material evidence in accordance with law, after allowing sufficient opportunity of hearing to the assessee. Accordingly, the ground raised by the Revenue is allowed for statistical purpose.
55. In the result, the appeal filed by the Revenue is allowed for statistical purposes.
56. To sum up, the Revenue's appeals in I. T. A. No. 1388/Mds/2008 for the assessment year 2003-04 is dismissed ; I. T. A. No. 1389/Mds/2008 for the assessment year 2004-05 is allowed for statistical purpose ; I. T. A. No.1390/Mds/2008 for the assessment year 2005-06 is partly allowed for statistical purpose and I. T. A. No. 1391/Mds/2008 for the assessment year 2006-07 is allowed for statistical purpose.
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Section 194, read with Section 201 of the Income-tax Act, 1961 - Deduction of tax at source - Interest other than interest on securities (Co-operative bank) - Assessment years 2010-11 to 2013-14 - Whether where assessee co-operative bank had made interest payment in excess of Rs. 10,000 on term deposits to its depositors, assessee would be liable to deduct TDS on said payment under clause (viia) of section 194A(1) - Held, yes [Para 2.6][In favour of revenue] 
Circulars and Notifications : Circular Nos. 617, dated 22-11-1991, 9/2002 dated 11-9-2002, 715, dated 18-8-1995 and 717, dated 14-8-1995
FACTS
 
	■ 
	 
	The assessee, a co-operative bank was engaged in the business of banking. It had obtained necessary license from the Reserve Bank of India for carrying on its banking operations as a co-operative bank. A survey was conducted at the bank's premises to verify compliance with TDS/TCS provisions and it was noticed that no TDS had been made for the interest payments on term deposits to members during the financial years 2009-10 to 2012-13 which were liable for TDS at the rate of 10 per cent as per the provisions of section 194A(3)(i)(b). 

	■ 
	 
	The Assessing Officer concluded that the assessee had failed to deduct tax at source from interest on term deposits exceeding Rs. 10,000 and therefore, the provisions of sections 201(1) and 201(1A) were applicable in its case. Since the deductor had made default under section 201(1), interest under section 201(1A) was also required to be levied. 

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the order of Assessing Officer as the submissions of the assessee was not acceptable as section 194A(3)(viia)/(viib) makes no distinction between members and non-members of co-operative bank for purpose of deduction of tax at source on interest on time deposits paid/credited and therefore, co-operative bank would be liable to deduct tax at source under section 194A(1) on interest on time deposits paid/credited to its depositors, if such interest amount exceeded the limit prescribed in proviso to section 194A(3)(i). Thus, section 194A deals with co-operative societies engaged in the business of banking.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	It is undisputed fact that assessee has paid interest on term deposit to depositor without deducting the tax at source. The assessee contended that the provisions of TDS are not attracted in view of clause (v) of sub-section (3) of section 194A as the interest payments have been made to the members of the bank which is a co-operative society. While the revenue claims the TDS has to be deducted as per section 194A(viia). 

	■ 
	 
	From reading of section 194A(3)(i), it is clear that in case of a prayer which is a co-operative society engaged in the business of banking, the monetary limit prescribed is Rs. 10,000. Once the interest payment exceeds that amount, the TDS is to be made. Neither in clause (viia) nor in clause (i) there is anything to restrict their applicability only to non-members and, therefore, they apply to all depositors. 

	■ 
	 
	Going by the above understanding, the co-operative bank is required under section 194A(1) to make TDS from the interest paid to all depositors. However, the assessee co-operative bank holds the view that clause (viia) applies only to non-members and not to the members. However, on perusal of clause (viia), nothing in it is restricts its application only to non-members. The stand taken by the assessee co-operative bank is that the interest paid to members is exempted in clause (v).

	■ 
	 
	In terms clause (v) which is general in nature will not apply to the co-operative bank. The provisions of section 194A(1)(viia) is clearly applicable and, therefore, the 'assessee' has to deduct TDS on income credited or paid in respect of deposits except those which are mentioned under this provision. Therefore, the appeal of the assessee is dismissed. [Para 2.6]


CASE REVIEW
 
Bagal Kot District Central Co-Op Bank v. Jt. CIT [2014] 48 taxmann.com 117 (para 2.6) distinguished.
Thodupuzha Urban Co-Operative Bank Ltd. [2003] 264 ITR 36/132 Taxman 284 (Ker.) (para 2.6) M.L. Vasudeva Murthy & Sons v. Jt. Commissioner of Agricultural Income-tax [1992] 60 Taxman 185 (Kar.) and South India Corpn. (P.) Ltd. v. Secretary Board of Revenue AIR 1964 SC 207 (para 2.6) followed.
CASES REFERRED TO
 
CIT v. Yeshwanthpur Credit Co-Operative Society Ltd. [IT Appeal No. 237 of 2012] (para 2.6), Bhagani Nivedita Sahakari bank Ltd. v. Asstt. CIT [2003] 87 ITD 569 (Pune) (para 2.6), Moolamattom Electricity Board Employees v. Co-Operative Bank Ltd. [1999] 238 ITR 630/106 Taxman 242 (Ker.) (para 2.6), ITO v. Thodupuzha Urban Co-Operative Bank Ltd. [2003] 264 ITR 36/132 Taxman 284 (Ker.) (para 2.6), Jalgaon District Center Co-Operative Bank Ltd. v. Union of India [2004] 265 ITR 423/134 Taxman 1 (Bom.) (para 2.6), Bagal Kot District Central Co-Op Bank v. Jt CIT [2014] 48 taxmann.com 117 (Beng. - Trib.) (para 2.6), M. L. Vasudeva Murthy & Sons v. JT Commissioner Agricultural Income-tax [1992] 60 Taxman 185 (Kar.) (para 2.6) and South India Corpn. (P.) Ltd. v. Secretary Board of Revenue AIR 1964 SC 207 (para 2.6).
Mihir Nawavadekar  for the Appellant. Smt. Sonal Laxmidas  for the Respondent. 
ORDER
 
D.T. Garasia, Judicial Member - The above appeals have been filed by the assessee against the order of CIT(A)-Belgaum dated 03.06.2014 for the Assessment Years 2010-11 to 2013 to 2014 respectively.
2. The common grounds raised by the assessee in all the appeals which read as under:
	"1.
	 
	The learned CIT(A) erred in upholding jurisdiction of the ITO Belgaum, despite jurisdiction in appellant's case being in Mumbai and appellant being regularly assessed in Mumbai. He failed to appreciate that s.292BB of the Income Tax Act, 1961 (which is relied upon by him) does not at all purport to validate orders passed in the absence of territorial jurisdiction. Further, he failed to appreciate that order passed despite absence of jurisdiction resulted in grave prejudice to the appellant.

	2.
	 
	The Ld CIT(A) erred in holding that appellant was liable to deduct tax at source u/s.194A of the Act in respect of interest paid on term deposits to members, without properly appreciating and interpreting (inter alia) s. 194A(3) of the Act which specifically provides that the appellant is not required to deduct tax at source on such payments.

	3.
	 
	The Ld CIT(A) failed to appreciate that the issue was decided in favour of appellant by several judgments of the Hon'ble High Courts, and by the ITAT also. He erred in not following the ratio of the judgments of the High Court; and failed to appreciate that even where two views are possible, view in favour of the assessee is to be preferred.

	4.
	 
	Without prejudice to the above, the Id. CIT(A) erred in holding that the appellant is in default and in confirming orders/directions u/s.201(1) and 201(1A) of the Act.

	5.
	 
	Without prejudice, the ld CIT(A) erred in holding that appellant is liable to pay tax without appreciating that the burden/onus of providing loss to the revenue is on the revenue; and needs to be satisfied as a condition precedent before passing orders u/s 201. He erred in holding that judgments of the honourable ITAT (which hold that onus of proving non-payment of tax by recipient is on the Revenue) are inapplicable in the case of banks, without appreciating that ITAT has confirmed the said principle in the case of banks itself."


2.1 There are common grounds in all the appeals, therefore, disposed by this common order.
2.2 The short facts of the case are that the assessee, the Saraswat Cooperative Bank Ltd., is a Co-operative Bank engaged in the business of banking. It has obtained necessary license from the Reserve Bank of India for carrying on its banking operations as a Co-operative Bank and its RBI license No. is ACD-MH-220-P. A survey u/s 133A of the Income Tax Act, 1961 was conducted by the ITO, TDS ward, Belgaum at the bank's premises on 25/10/2013 to verify compliance with TDS/TCS provisions (Tax deduction/collection at source) and it was noticed that no TDS had been made for the interest payments on term deposits to members during the F.Ys. 2009-10 to 2012-13 which were liable for TDS at the rate of 10% as per the provisions of Section 194A(3)(i)(b) of Income Tax Act. The ITO has concluded that the assessee has failed to deduct tax at source from interest on term deposits exceeding Rs.10,000/- and therefore, the provisions of section 201(1) & 201(1A) Of the Income Tax Act, 1961 are applicable in its case. Since the deductor has made default u/s. 201(1), interest u/s. 201(IA) was also required to be levied. The ITO calculated the amount payable for A.Y. 2010-11 at Rs.27,03,333/; Rs.18,39,003/- u/s 201(1) and Rs.8,64,330/- u/s. 201(1A).
2.3. The matter carried to CIT(A) and CIT(A) has confirmed the order of Assessing Officer by observing as under:
'6. I have carefully considered the facts of the case, submissions made by the assessee and also perused the order of the Assessing Officer. It is an undisputed fact that the appellant has paid interest on term deposits to the tune of Rs.183,90,031/- to depositors without deducting tax at source. The appellant contended that the provisions of TDS are not attracted in view of clause-(v) of sub-section (3) of section 194A as the interest payments to the extent of Rs.1,83,90.031/- have been made to the members of the bank which is 'Co-operative society.' In this regard, the ITO, TDS ward, Belgaum has interpreted the word 'co-operative society' as employed in Sec.194A(3)(v) to mean co-operative society other than co-operative bank as decided by the ITAT, Pune Bench, in Bhagani Nivedita Sahakari bank Ltd v ACIT 87 ITD 569 wherein, the Hon'ble ITAT has held that the term 'co-operative society' mentioned in section 194A(3)(v) to be interpreted as co-operative society other than cooperative bank. Thus, the ITO passed an order u/s 201(1)/(1A) and calculated the amount payable at Rs.27,03,333/; Rs.18,39,003/- u/s 201(1) and Rs. 8,64,330/- u/s201(1A).
6.1 On going through the provisions of section 194A(3), it is seen that the ITO is justified in passing an order u/s 201(1)/(1A) and calculating the amount payable at Rs.27,03,333/; Rs.18,39,003/- u/s 201(1) and Rs.8,64,330/- u/s201(1A). The submission of the appellant are not acceptable in view of the decision of Hon'ble Pune ITAT in the case of Bhagani Nivedita Sahakari bank Ltd cited (supra) wherein, it is clearly held that section 194A(3)(viia)(b) makes no distinction between members and non-members of co-operative bank for purpose of deduction of tax at source on interest on time deposits paid/credited and therefore, co-operative bank would be liable to deduct tax at source under section 194A(1) on interest on time deposits paid/credited to its depositors, if such interest amount exceeded the limit prescribed in proviso to section 194A(3)(i). Further, the Hon'ble Kerala High Court in the case of Moolamattom Electricity Board Employees Co-op Bank Ltd 238 ITR 630 has made a clear distinction between primary credit society and a co-op society engaged in banking / business. Thus, section 194A deals with co-op societies engaged in the business of banking. As has been rightly held by the ITO that the moment the amount paid/credited to any depositor during the year exceeds Rs.10,000, the provisions of section 194A(1) shall apply and the cooperative society engaged in the banking business shall have to deduct tax on such payments. From the facts of the case, it is seen that the ITO has categorically brought out the material on record to prove that the appellant bank is covered by the provisions of sub-clause (b) of clause (i) of Sec.194A(3) as well as the provisions of clause (viia) of Sec.194A(3) which are specific in nature and the appellant cannot put forth its claim under section 194(3)(v) which are general in As the appellant is co-operative society engaged in the business of banking, it is covered under these specific clauses and as has been held by the Hon'ble ITAT, Pune Bench, Pune in Bhagani Nivedita Sahakari bank Ltd v. ACIT (2003) 87 ITD 569 that the term 'co-op society' in sub-clause (v) to be- interpreted as „co-op society other than co-operative bank the appellant is liable for TDS provisions under section 194A
6.2 The appellant's argument that clause(v) to sec.194A(3) may be taken as applying to members and other clauses to the said section may be taken to apply to non members is without any basis in as much as clauses (I) and (viia) apply to both the members as Well as non members. Where ever the legislature intends to apply a particular provision to member or to a non member, it has done so expressly.
6.3 Now coming to the circular No.9 of 2002 issued by the CBDT relied upon by the appellant, the Board vide said circular had sought to interpret the definition of word 'member' clarifying that the word 'member' does not include word 'nominal member'. It was held by the Bombay High Court in the case of Jalgaon District Central Co-op Bank Ltd & Anr v. Union of India 265 ErR 423 (Bom.), that the Board has no power to interpret the provisions of law by way of circular. The issue at hand of the Bombay High court was the definition of the word 'member' as appearing in clause (v) of section 194(3) and the powers of the Central Board of Direct Taxes to issue circulars u/s 119 which would override or detract from the provisions of the Income Tax Act. The circular No.9 of 2002 dated 11-09-2002 issued by the CBDT has been quashed and set aside by the Hon'ble High Court. Therefore, the circular No.9 of 2002 dated 11-09-2002 issued by the CBDT does not help the case of the appellant. The appellant's reliance on the said circular is found to be ill founded. Similarly, the appellant's reliance on the decisions of the High Court in the cases of Jalgaon District Co-op Bank 265 ITR 423, (supra) as well as in the case of the Gujarat Urban Co-operative Bank Federation do not help the case of the appellant as in both the cases the decision is same as discussed above.
6.4 In order to understand the legislative intent in this regard, it is necessary to refer to the explanatory notes to Finance (No. 2) Act, 1991 given in the circular No. 621 date 19-12-1991 which among others, provides that
"With a view to improving tax compliance, Sec. 194A of the Act has been amended to secure deduction of tax at source from interest on time deposits with the aforesaid companies and co-operative societies engaged in carrying on the business of banking."
This Circular of the CBDT explains in no uncertain terms that the intention of the legislature in amendment of Section 194A, inter alia was to secure deduction of tax at source from interest on time deposits with the banking companies and co-operative societies engaged in carrying on the business of banking. The appellant being a co-operative society engaged in carrying on the business of banking is liable to make TDS u/s 194A.
6.5 In a recently delivered judgment, the Hon'ble 1TAT Panaji Bench, Panaji in the case of the Bailhongal Urban Co-op. Bank Ltd. v. JCIT Range 1, Belgaum in ITA No.85/PNJ/2013 dated 28.08.2013 has upheld the decision of the Assessing Officer and the Commissioner of Income tax (Appeals) in disallowing u/s.40(a)(ia) of the l.T.Act the interest amount paid by the assessee Co-operative Bank on term deposit in excess of Rs.10,000/- without making TDS u/s. 194A(3)(i) and not allowing assessee's contention that it was not liable to deduct tax at source by virtue of the provisions of section 194A(3)(v) of the I.T. Act.
6.6 In view of the above discussion and taking into consideration the various arguments given by the ITO in his order, the decision of the ITO in passing order u/s 201(1)/(1A) and calculating the amount payable at Rs.27,03,333/-; Rs.18,39,003/- u/s 201(1) and Rs.8,64,330/- u/s. 201(1A) is confirmed.
7. The appellant has also contested the jurisdiction of the ITO, TDS Ward Belgaum in passing order u/s 201(1)/(1A) on the ground that the appellant is assessed at Mumbai. It is seen that the appellant has in respect of its branches at Belgaum obtained local TAN and its business is run in Belgaum and therefore, it has submitted itself to the jurisdiction of the ITO,TDS. ward, Belgaum. Apart from the merits of the case, the appellant's ground of appeal challenging the jurisdiction of the ITO, TDS Ward, Belgaum cannot be entertained as per provisions of section 292BB of the Income Tax Act. As per the said section, the assessee cannot challenge the issue of notice under any section if the assessee has appeared in any proceeding co-operated in any inquiry relating to an assessment or reassessment. The action of ITO is in conformity with the legal position on the issue. Therefore, the grounds of appeals pertaining the jurisdiction of the ITO are dismissed.
8. The appellant has also contended that when the recipients of interest amount in its case have paid the taxes on interest income, the appellant deductor can not be asked to pay the TOS amount u/s 201(1)(1A) and it has relied on some decided cases in this context. The contention of the appellant is not acceptable in as much as the appellant has not been able to furnish the proof of recipients of interest amount having paid the tax on interest amounts as was the case in the case of CIT v. Hindustan Coca Cola Beverages (P.) Ltd. [2007] 293 ITR 163. The appellant has also contended that as per the judgements of some ITATs, the onus of proving the payments of tax by the deductees is on the ITO is impractical in the case of banks where the number of recipients of interest would run into thousands and the ITO would not be able to accomplish the seemingly impossible task. Secondly, such an exercise would be futile in bank's case in as much as most of the recipients of interest from a co-operative banks may not be filing the Income Tax Returns or would not be disclosing in their return the details about the sources of receipt of interest. Therefore, it is imperative that in such a situation, the appellant bank on making such a claim files the proof of payment of taxes, if any on the interest income earned from the assessee bank by the respective recipients of the interest amounts.'
2.4 Learned AR and DR have argued before us and both have submitted the written submissions.
The following written submission has been made by the AR read as under:
	"1.
	 
	Under s.194A(3)(v), there is no obligation to deduct tax at source in respect of interest income credited or paid by a cooperative society to a member thereof. Factually, there is no dispute that the interest payments in question are all being made to our members. We seek to draw Your Honour's kind attention to s.2(19) of the Income Tax Act which defines a „co-operative society" as being a cooperative society registered under the Co-operative Societies Act 1912 or under any law for the time being in force in any state for the registration of cooperative societies. Under this definition, it is clear that we are a "co-operative society". There is no exclusion that banks cannot be co-operative societies. Thus, it is respectfully submitted that the clear position is that we are a co-operative society, and that we are not required to make any deduction of tax at source on interest paid to members.

	2.
	 
	It is further submitted that S. 194A(viia) cannot curtail the scope of the provision of sub-clause (v). The Hon'ble Bombay High Court has considered the issue in the case of Jalgaon District Co-op Bank 265 ITR 423. The Hon'ble Court was concerned with a challenge by a co-operative bank to the provisions of a Circular curtailing the benefits of sub-clause (v). If at all banks are not entitled to the benefits of sub-clause (v), the Court would have naturally dismissed the petition at the threshold itself. However, the Court did not do so: in fact, the petition was allowed; and the Circular was struck down to the extent to which is narrowed the scope of the benefits which were available to the assessee (a cooperative bank) under s.194A(3)(v). Further, we seek to invite Your Honours' attention to the specific finding of the Hon'ble Bombay High Court on page 425 of the report (265 ITR), where the Court notes: "... it is an accepted fact that the provisions of tax deducted at source are not enforceable in respect of interest paid by the cooperative society/bank to its members Hon'ble High Court has expressly referred to "bank" in the above holding.

	3.
	 
	We further note that the Department preferred an appeal against this decision before the Hon'ble Supreme Court. The Hon'ble Supreme Court dismissed the Departments appeal by order dated 7.7.2004. Therefore, the above holding of the High Court has not been confirmed by Hon'ble Supreme Court also. Based on the above decision, the Gujarat High Court has also decided the issue in favour of the assessee in Special Civil Application 1465/2003 decided in June 2012. In light of the above, we respectfully submit that there is no obligation on us to deduct tax at source on payment of interest to our members. We also rely on the decision/reasoning of Hon'ble Bangalore Bench decision in the case of Bagalkot District Co-op Bank and Basaveshwara Coop Bank, being ITA 1572/Blr/2013 and ITA 275/Blr/2012 respectively.

	4.
	 
	In any event, it is respectfully submitted that there is no finding that the individual members did not pay the tax in their returns. Reliance is placed on the decision of Agra Bench of Hon'ble ITAT in the case of Allahabad Bank.

	5.
	 
	Further, we place reliance on the judgments and orders cited at the time of the hearing/arguments of the present appeals, including the orders of the Hon'ble Bangalore Bench which were relied on in the course of the hearing. The contentions and submissions made in the course of the hearing are reiterated.

	6.
	 
	It is respectfully submitted and prayed that Your Honours may be pleased to allow the appeals."


2.5. Wherein the following written submission has been made by the DR read as under:
'The TDS on time deposits is dealt in clauses (vii) & (viia) of 194A (3) which are extracted below:
(3) The provisions of sub-section (1) shall not apply—
	
	 
	(vii) : to such income credited or paid in respect of deposits (other than time deposits made on or after the 1st day of July, 1995) with a banking company to which the Banking Regulation Act, 1949 (10 of 1949) applies (including any bank or banking institution referred to in section 51 of that Act);

	
	 
	(viia) : to such income credited or paid in respect of,

	(a)
	 
	deposits with a primary agricultural credit society or a primary credit society or a co-operative land mortgage bank or a co-operative land development bank;

	(b)
	 
	deposits (other than time deposits made on or after the 1st day of July, 1995) with a co-operative society, other than a co-operative society or bank referred to in sub-clause (a), engaged in carrying on the business of banking" [Emphasized]


From a plain reading of above clauses, it is clear that while clause (vii) deals with interest payment by a banking company the clause (viia) deals with interest payment by a certain category cooperative societies including a cooperative society engaged in carrying on the business of banking. It is also clear that, as regards a co-operative society engaged in carrying on the business of banking, there is no exemption for the interest payments in respect of time deposits made on or after 01-07-1995.
Further, 194A(3)(i) lays down monetary limits up to which is there is no requirement of TDS. The said monetary limits are different for different category of payers. The said clause is reproduced below for the sake of clarity:
	
	 
	194A(3). The provisions of sub-section (1) shall not apply—

	(i)
	 
	where the amount of such income or, as the case may be, the aggregate of the amounts of such income credited or paid or likely to be credited or paid during the financial year by the person referred to in sub-section (1) to the account of, or to, the payee, [does not exceed—

	(a)
	 
	ten thousand rupees, where the payer is a banking company to which the Banking Regulation Act, 1949 (10 of 1949) applies (including any bank or banking institution, referred to in section 51 of that Act);

	(b)
	 
	ten thousand rupees, where the payer is a co-operative society engaged in carrying on the business of banking [Emphasized]

	(c)
	 
	ten thousand rupees, on any deposit with post office under any scheme framed by the Central Government and notified by it in this behalf; and

	(d)
	 
	five thousand rupees in any other case]:]


From the above it is clear that, in case of a payer which is a cooperative society engaged in the business of banking, the monetary limit prescribed is Rs 10000/-. Once the interest payment exceeds that amount the TDS is to be made. Neither in clause (viia) nor in clause (i) there is anything to restrict their applicability only to non-members and therefore they apply to all depositors.
Going by the above understanding, the co-op bank is required u/s 194A(1) to make TDS from the interest paid to all depositors. However co-op bank holds the view that clause (viia) applies only to non-members and not to the members. However, on perusal of clause (viia), nothing in it to restrict its application only to non-members. The stand taken by co-op bank is that the interest paid to members is exempted in clause(v). The appellant is placing reliance on Circular no 9 of 2002 in its support. In this scenario, the moot question for consideration is:
Whether, in respect of interest paid on time deposits by a co-op bank, the clause(v) which deals with cooperative societies will apply or the clause (viia) which mentions specifically 'a co-operative society engaged in the business of banking' finds application?
2. Legislative history of TDS on interest:
	a.
	 
	The Finance act 1968, inserted clause (v) in 194A(3) to exempt interest paid by on co-op society to another co-op society from TDS purview.

	b.
	 
	The Finance Act 1970, inserted clause (vii) in section 194A(3) which for the first time, created a new type of co-operative society engaged in carrying on the business of banking, as distinct from the cooperative society as envisaged in clause (v). By this amendment, a specific specie called a 'cooperative society engaged in carrying on the business of banking' was carved out of the genus 'cooperative society' mentioned in clause (v).

	
	 
	The scope of the above amendment is explained in Circular no 42 dated 20-06-1970, whose relevant portion is extracted below:

	
	 
	I am directed to invite a reference to the Board's Circular No. 22/68- IT(B) [F. No. 12/23/68-IT(B)], dated 28-3/13-5-1968, and to say that the Finance Act of 1970, has made an important change in section 194A by inserting a new clause (vii) in sub-section (3) of that section. As per this clause, the provisions of section 1 94A are not applicable to income by way of interest credited or paid in respect of deposits with a banking company to which the Banking Regulation Act, 1949 applies (including any bank or banking institution referred to in section 51 of that Act), or with a co-operative society engaged in carrying on the business of banking (including a co-operative land mortgage bank or a co-operative land development bank). All such banking institutions are, therefore, no longer required to deduct tax from interest paid or credited to the accounts of a resident depositor. (Emphasized)

	
	 
	From the above circular it is very clear that, by virtue clause(vii), a co-op bank is exempted from making TDS.

	c.
	 
	The Finance Act 1971, which inserted the words (to a member thereof or) in clause (v) and the said amendment was directed only at the general co-operative society and not at the specific gene i.e cooperative society engaged in carrying on the business of banking.

	d.
	 
	The stand of appellant is that, even after insertion of specific clause(vii), the general clause(v) will continue to apply to the cooperative banks. If that stand is accepted, the cooperative banks were required to deduct tax from interest paid to depositors who are not its members, rendering clause (vii) redundant.

	e.
	 
	The by Finance Act 1991, for the first time introduced TDS on time deposits by substituting above mentioned clause (vii) with two separate clauses (vii) & (viia). While clause (vii) applied to banking companies, clause (viia) applied to specially created category of cooperative societies. This reaffirms the decision of legislature to apply a specific clause to the specific genre cooperative societies, which were earlier carved out of the genus as envisaged in general clause(v).

	
	 
	The effect of above amendment was explained by the CBDT in Circular no 617 dated 22-11-1991 where in it is clarified that:

	
	 
	The effect of the aforesaid change is that income-tax shall now be deductible at source from the interest income on the deposits with. (i) a banking company, or cii) a co-operative society engaged in carrying on the business of banking, other than a co-operative land mortgage bank, a co-operative land development bank, primary agricultural credit society or a primary credit society (Emphasized)

	
	 
	The above circular clearly states that, it was only by introduction of clause (viia), a cooperative society engaged in the business of banking was brought under the purview of TDS on time deposits. The TDS on time deposits was withdrawn very next year by way of substituting above mentioned clauses (vii) & (viia) with a combined clause (vii) and status quo ante was restored.

	f.
	 
	The Finance Act 1995 inserted clauses (vii) & (viia) which lay down that, the exemption as envisaged in 194A(3) is not available in respect of time deposits made on or after 01-07-1995 with a banking company and a cooperative society engaged in the business of banking.


This position of law has been explained in the explanatory notes to Finance Act 1995, contained in CBDT Circular No. 717 dated 14-8-1995 as under.
Para 46.2: The (Finance )Act amends Section 194A of the Income-tax Act relating to deduction of income-tax at source from interest other than interest on securities in the case of residents. The amendment provides for deduction of income-tax at source at the rate in force from payment of interest exceeding ten thousand rupees in a financial year on time deposits made on or after 1st of July, 1995 with a banking company or with a co-operative society engaged in carrying on the business of banking. (Emphasized)
The above explanatory note leaves no doubt, whatsoever, about the applicability of clause (viia) to a cooperative society engaged in the business of banking.
3. Principle of "Generalia specialibus non derogant"
The Hon'ble jurisdiction High court in M.L.Vasudeva Murthy & Sons v. Jt. Commissioner of Ag IT [1992] 60 Taxman 185 (Kar.) has observed that "a special
provision normally excludes the operation of a general provision ". 
The Hon'ble Supreme Court in the, case of South Indian Corpn. (P) Ltd. v. Secretary, Board of Revenue AIR 1964 SC 207 has held that "a special provision should be given to the extent of its scope leaving the general provision to control cases where the special provision does not apply"
4. Judicial pronouncements
The courts have examined the issue of applicability of TDS provisions to the interest paid by a cooperative society engaged in the business of banking.
Moolamattom Electricity Board Employees' Co-op Bank Ltd. [1999] 106 Taxman 242 (Ker.) 
The Hon'ble High court had concluded that the said TDS provisions do not apply to primary co-operative societies and they are specifically exempt under clause (viia)(a). While deciding so, the Hon'ble Court, had interalia, observed as under:
"The position as it stood before the substitution of the clause by the Finance Act, 1995, was to the effect that all co-operative societies engaged in carrying on the business of banking were given the exemption. It is now confined to certain co-operative societies not engaged in carrying on the business of banking"
The above observations of the Hon'ble court confirms that, after amendment by Finance Act 1995, the exemption is confined to only those co-operative societies not engaged in the business of banking
Bhagani Nivedita Sahakari Bank Ltd v ACIT [2003] 87 ITD 569 (Pune) (SMC) 
The appellant in the above case was cooperative bank which had paid interest to members on their time deposits without TDS. It took the stand that," it is basically a co-operative society within the meaning of section 2(19) and in view of general exemption available in section 194A(3)(v), there was no requirement of TDS in respect of interest paid to its members". This stand was rejected by the Hon'ble ITAT and observed as under:
	(a)
	 
	It can be noticed from perusal of section 194A that wherever the term 'co-operative society' is used intending thereby to include a cooperative society engaged in carrying on the business of banking, it is so specifically mentioned. In all other places, it can be inferred that the term 'co-operative society' does not include co-operative banks. If such interpretation is not adopted there arises a conflict between two provisions, viz, clause (v) and clause (viia) of sub-section(3).

	(b)
	 
	If the stand taken by the assessee to include all cooperative societies in clause (v )is accepted, then the exemptions pro vidëd to primary agricultural credit society; primary credit society; co-operative land mortgage bank; co-operative land development bank, vide clause (viia)(a) and to a or co-operative society engaged in carrying on the business of banking (viia)(b) becomes redundant or superfluous. If on the contrary it is held that the five above mentioned categories of Cooperative Societies were not to be included in the term 'Co-operative Society' in clause (v) then, this kind of result is avoided.

	(c)
	 
	The co-operative society as mentioned in clause (v) is a general species, whereas the other five categories of co-operative societies which are specifically referred to in different other provisions are specific species. it is a settled principle of interpretation that when a conflict occurs between a specific provisions of the law, vis-a-vis, the general provisions of the law, then precedence will have to be given to the specific provisions of the law so as to override the effect of the general provision of the law. Therefore in interpreting particular provision, "a co-operative society" in clause (v), if it comes in conflict with the other provisions of the Act, then the interpretation of the term "co-operative society" would have to be suitably amended. Therefore, it is necessary that the term co-operative society in clause (v) be interpreted as co-operative society other than co-operative bank.

	(d)
	 
	Clause (viia)(b) was introduced with effect from 1-7-1995 whereas clause (v) was already in existence. The need for introduction of clause (viia) (b) was merely for the purpose of effecting the tax deduction at source from the interest on fixed deposits with the cooperative banks.

	(e)
	 
	Exemption as claimed by the assessee from TDS with respect to interest on time deposits paid/ credited by a co-operative bank to its members could not be available to the assessee. As provision had specifically been incorporated with effect from 1-7-1995 in order to bring the interest income on fixed deposits by co-operative banks and no distinction has been carved out to treat members and non- members differently, same comes within the purview of deductibility of tax at source. (Emphasized)

	(f)
	 
	As per sub-clause (b) under the proviso to section 1 94A(3)(i), a cooperative society engaged in carrying on the business of banking is required to deduct tax at source in respect of time deposits where the amount of interest paid exceeds Rs. 10,000. This requirement is irrespective of the fact whether the interest is paid to members or non- members of such co-operative banks.

	(g)
	 
	It is amply clear as per decision of Hon'ble High Court of Kerala, in Moolamattom Electricity Board Employees' Co-op Bank Ltd case] that the exemption under section 1 94A(3)(viia)(a) is available to primary credit co-operative society and said society cannot be classified or equated with the co-operative society engaged in the banking business to which provisions of deduction of tax at source are applicable. The ratio of the decision is found to be favoring the case of the revenue than the assessee. Since Hon'ble High Court of Kerala has given clear interpretation favouring the department so if viewed from this angle, exemption as claimed by the assessee from deductibility of tax at source with respect to interest on time deposits paid/credited by a Cooperative Bank to its members cannot be available to the assessee.


The above findings of Hon'ble ITAT require no elaboration and they are squarely applicable to the case on hand.
The Bailhongal Urban Co-op Bank Ltd v JCIT Range-1(ITA No.85/PNJ/2013,ITAT, Panaji Bench) dated 28-08-2013
In this case the appellant, a co-operative society engaged in business of the banking had paid interest on time deposits to its members without deducting tax u/s 194A. The AO applied the provisions of section 40(a)(ia) and disallowed the corresponding expenditure with the finding that the assessee was liable to deduct tax in view of specific clause (viia) of 194A(3). This stand has been upheld by Hon'ble ITAT with following observations:
	(a)
	 
	The AO categorically brought out material on record to prove that the assesse bank is covered by clauses 194A(3)(ib) as well as 194A(3) (viia)(b) which are specific in nature and the assessee cannot put forth its claim under 1 94A(3)(v) which is general in nature.

	(b)
	 
	As the assessee is cooperative society engaged in the business of banking, it is covered under specific clauses. As has been held by ITAT Pune bench in Bhagani Nivedita Sahakari Bank Ltd case, the term "cooperative society" in clause 194A(3)(v) is to be interpreted as "cooperative society other than cooperative bank

	(c)
	 
	The argument that clause 194A(3)(v) may be taken as applying to members and other clauses applicable to non-members, is without any basis in as much as clauses 1 94A(3)(ib) as well as 1 94A(3) (viia)(b) apply to both members as well as non-members.

	(d)
	 
	Where ever the legislature intends to apply particular provision to member or to a non-member, it has done so expressly.


The above categorical observations of Hon'ble ITAT are squarely applicable to the case on hand.
ACIT v Visakhapatnam Co-Operative Bank Ltd [2011] 47 SOT 295 (Vizag)
Ozer Merchant Co-op Bank Ltd- ITA no 1588/PN/2012
In these cases the AOs had made disallowance under section 40(a)(ia) of the Act, as the assessee had failed to deduct tax at source u/s 194A on the interest paid on deposits to members. The assessee claimed that the said interest was paid only to members and it being a cooperative society, there was no requirement of TDS in view of clause Sec.194A (3) (v). The CIT (A) & Hon'ble ITAT have accepted the stand of the assessee with following observations:
Section 1 94A(3) of the Act prescribes the monetary limits and also a list of payments which are exempt from the requirement of complying with the provisions of TDS prescribed under sub section (1) of that section. On a plain reading of the section 194A(3)(v), we notice that the said section provides blanket exemption to the interest paid by any co-operative society to its members.
The term "Co-operative society" has been defined under section 2(19) of the Act. It can be seen that neither sec. 2(19) nor sec.194A(3) makes any discrimination between the co-operative societies carrying on banking business and other co-operative societies. The assessee is squarely covered by the exemption provided under section 194A(3)(v) of the Act."
As regards the above decisions it is essential to make following observations:
	a.
	 
	They did not distinguish the decision of Hon'ble Kerala HC in Moolamattam case wherein it was held that, after amendment of section 194A, the exemption is now confined to certain co-operative societies not engaged in carrying on the business of banking.

	b.
	 
	They considered only sec.2(19) and Sec.194A(3)(v) and did not travel beyond that point. It has not considered the specific clauses 194A(3)(v) and 194A(3)(viia)(b).

	c.
	 
	They did not distinguish the decision of Hon'ble ITAT Pune bench in Bhagani Nivedita Sahakari Bank case which after detailed reasoning upheld the applicability of specific clauses(ib)&(viia) to co-operative society engaged in the business of banking vis-à-vis general clause(v).

	d.
	 
	They did not also apply normal principle of interpretation of law 'Genera/ia special/bus non derogant'. There is no reasoning given in the order, as to why Hon'ble Supreme Court's decision in South Indian Corpn. (P) Ltd case cannot applied.


Jalgaon District Central Co-operative Bank Ltd v Union of India in [2003] 265 ITR 423(Bom.)
The appellant claims that circular no 9/2002 has in para 2 clarified that members co-op bank can receive interest without TDS in view of clause(v). However the Hon'ble Mumbai High Court, in the above case has quashed the entire circular. The operative part of the said order is reproduced below for the sake of clarity:
"In the result, both the writ petitions are allowed. The impugned Circular No. 9 of 2002, dated 11th September, 2002 [F. No. 275/106/ 2000/IT(B)-Annexure A] is quashed and set aside. Similarly, the letter issued by the ITO, Jalgaon, Ward No. 2(3) [No. Jal/ITO/2(3)/TDS/194 /2000-03, dated 9th October, 2002-Annexure B] is also quashed and set aside. Rule made absolute in the above terms."
From the above it is dear that the Hon'ble Court has set aside and quashed the CBDT Circular in its entirety and not read down or modified the circular. Therefore that circular is no longer in existence and hence no portion of it can be relied upon.
5. Conclusion 
In view of the above discussion, it is pleaded to dismiss the appeal on the point and declare that in respect of interest on time deposits by a co-operative bank clause (viia) is applicable and not the clause (v) and TDS was required to be done.'
2.6. We have heard the rival contention of both the parties, it is undisputed fact that assessee has paid interest on term deposit to Rs.18,39,0031/- to depositor without deducting the tax at source. The assessee contended that the provisions of TDS are not attracted in view of clause (v) of sub-section (3) of section 194A as the interest payments to the extent of Rs. 1,83,90,031/- have been made to the members of the bank which is a Co-operative society. While the revenue claims the T.D.S has to be deducted as per section 194A(viia). The provisions of Section 194A(3)(v)(viia) which read as under:
'(3) The provisions of sub- section (1) shall not apply—
(i) 5 where the amount of such income or, as the case may be, the aggregate of the amounts of such income credited or paid or likely to be credited or paid during the financial year by the person referred to in sub- section (1) to the account of, or to, the payee, does not exceed 6 ten thousand rupees 
(v) to such income credited or paid by a co- operative society 5 [to a member thereof or] to any other co- operative society;
(viia) to such income credited or paid in respect of—
	(a)
	 
	deposit with a primary agricultural credit society or a primary credit society or a co-operative land mortgage bank or a co-operative land development bank;

	(b)
	 
	deposits (other than time deposits made on or after the 1st day of July, 1995) with a co-operative society, other than a co-operative society or bank referred to in sub-clause (a), engaged in carrying on the business of banking;


We find that the Co-operative is also interpreted by the Hon'ble jurisdictional Karnataka High Court, wherein in the case of CIT v. Yeshwanthpur Credit Co-operative Society Ltd. IT Appeal No. 237 of 2012, wherein the Hon'ble High Court has interpreted the Co-operative Bank by observing as under:
	Nature 
	Co-operative society registered under Banking Regulation Act, 1949 
	Co-operative Society registered under Karnataka CO-operative Society Act, 1959 

	Registration
	Under the Banking Regulation Act, 1949 and Co-operative Societies Act, 1959
	Co-operative Societies Act, 1959

	Nature of business
	1. As defined in Section 6 of Banking. Regulation Act. 
2. Can open, savings bank account, current account, overdraft account, cash credit account, issue letter of credit, discounting bills of exchange, issue cheques, demand drafts (DD), Pay orders, Gift cheques, lockers, bank guarantees etc.
3. Co-operative Banks can act as clearing agent for cheques, DDs, pay -orders and other forms.
4. Banks are bound to follow the rules, regulations and directions issued by Reserve Bank of India (RBI)
	1. As per the bye laws of the cooperative society.
2. Society cannot open savings bank account, current account, issue letter of credit, discounting bills of exchange, issue cheque, demand drafts, pay orders, gift cheques, lockers, bank guarantees etc.
3. Society cannot act clearing agent, for cheques, DDs, pay orders and other forms.
4. Society are bound by rules and regulations as specified by in the co- operative societies act.

	Filing of returns.
	Co-operative banks. have to submit annual return to RBI every year
	Society has to submit the annual return to Registrar of Societies.

	Inspection
	RBI has the power to inspect accounts and over all functioning of the Bank
	Registrar has the power to inspect accounts and over all functioning of the bank. Part V of the

	Part V
	Part V of the Banking Regulation Act is applicable to co-operative bank
	Part V of the Banking Regulation Act is not applicable to co-operative banks.

	Use of words
	The word 'bank' 'banker', 'banking' can be used by a co-operative bank.
	The word 'bank' 'banker', 'banking cannot be used by a co-operative society


Moreover, we find that in the said judgment the Hon'ble High Court has held as under:
"If a Co-operative Bank is exclusively carrying banking business, then the income derived from the said business cannot be deducted in computing the total income of the assessee. The said income is liable for tax. A Co-operative bank as defined under the Banking Regulation Act includes the primary agricultural credit society or a primary co-operative agricultural rural development bank The Legislature did not want to deny the said benefit to a primary agricultural credit society or a primary cooperative agricultural and rural development bank They did not want to extend the said benefit to a co-operative bank which is exclusively carrying on banking business i.e., the purport of the amendment. If the assessee is not a Co-operative bank carrying on exclusively banking business and if it does not possess a license from the Reserve Bank of India to carry on business, then it is not a Co-operative bank. It is a Co-operative society which also carries on the business of lending money to its members which is covered under Section 80P(2)(a)(i) i.e., carrying on the business of banking for providing credit facilitates to its members. The object of the aforesaid amendment is not to exclude the benefit extended under Section 80P(i) to the society."
Looking to the facts and circumstances of the case the Hon'ble High Court has interpreted the difference between Co-operative Bank and Co-operative Society. The Co-operative Bank and Co-operative Society is also interpreted in the case of Bhagani Nivedita Sahakari Bank Ltd. v. Asstt. CIT [2003] 87 ITD 569 (Pune) where in it is held that Co-operative Society mentioned in Section 194A(3)(v) should be interpreted as Co-operative Society other than Co-operative Bank. We find that the ITAT Pune Bench has interpreted the word Co-operative and Co-operative Society and further the Hon'ble Kerala High Court in the case of Moolamattom Electricity Board Employees v. Co-operative Bank Ltd. [1999] 238 ITR 630/106 Taxman 242 has made a clear distinction between primary credit society and a co-operative society engaged in banking business. Section 194A dealt with Co-operative Society engaged in business as banking. We find that the assessee bank is covered by the provisions of sub-clause (b) of clause (i) of Sec. 194A(3) as well as the provisions of clause (viia) of Section 194(3)A which are specific in nature and 194(3)(v) which are general in nature. We find that the Hon'ble Kerala High Court in the case of ITO v. Thodupuzha Urban Co-operative Bank Ltd. [2003] 264 ITR 36/132 Taxman 284 and others have filed the writ before the Hon'ble Kerala High Court, wherein the Hon'ble High Court has held as under:
"The Income Tax Department has come up with this appeal against the judgment in O.P. No. 17082/1997.(Thodupuzha Urban Co-operative Bank Ltd, In [1999]238 ITR630(Ker.). That petition was filed by five co-operative Societies, when they were faced with a notice from the appellant to deduct the income-tax out of the interest paid by them on time deposits, in respect of every payment exceeding Rs. 10,000, at the relevant point of time. The learned single judge as per the impugned judgment, quashed the notices holding that going by the provisions contained in section 194A(3)(viia)(a) of the Income Tax Act, for short "the Act", the writ petitioners were not liable to deduct income-tax at source in respect of the interest so paid, as sub-section (3) exempts them from the coverage of sub-section (1) of section 194A of the Act.
Aggrieved by the judgment, this appeal is filed only against the 4th petitioner in O.P. No. 17082/1997 (see Moolamattom Electricity Board Employees v. Co-op Bank Ltd. [1999] 238 ITR 630 (Ker.)), namely, the Thodupuzha Urban Co-operative Bank Ltd. No. 394, Thodupuzha, Idukki District, represented by the secretary.
Sub-section 3 of section 194A of the Act makes it clear that "the provisions of sub-section (1) shall not apply" in respect of several situations mentioned under that clause. Admittedly, sub-section (1) of section 194A cast the liability on all those institutions other than individuals and Hindu Undivided Family to deduct income-tax at source, when such institutions pay interest on deposits exceeding the prescribed limit. Sub-section (3)(viia) reads as follows :
Sub-section 3 of section 194A of the Act makes it clear that "the provisions of sub-section (1) shall not apply" in respect of several situations mentioned under that clause. Admittedly, sub-section (1) of section 194A cast the liability on all those institutions other than individuals and Hindu Undivided Family to deduct income-tax at source, when such institutions pay interest on deposits exceeding the prescribed limit. Sub-section (3)(viia) reads as follows :
"(3) The provisions of sub-section (1) shall not apply (viia) to such income credited or paid in respect of
	(a)
	 
	deposits with a primary agricultural credit society or a primary credit society or a co-operative land mortgage bank or a co-operative land development bank;

	(b)
	 
	deposits (other than time deposits made on or after the 1st day of July, 1995) with a co-operative society, other than a co-operative society or bank referred to in sub-clause (a), engaged in carrying on the business of banking;"


The result will be that interest paid on time deposits by a co-operative society, other than a co-operative society or bank referred to in sub-clause (a), engaged in carrying on the business of banking will be covered by sub-section (1), and therefore, will be liable to deduct income-tax.
The appellant does not have a case before us that the 4th petitioner, the first respondent herein, does not come within any of the types of co-operative societies made mention of in sub-clause (a) of clause (viia) of sub-section (3) of section 194A of the Act. Therefore, irrespective of Whether it is a time deposit or any other type of deposit, the 4th petitioner, first respondent will not be liable to deduct income-tax, as such society is under sub-section (3) taken out of the purview of section 194A(1) of the Act. Therefore, the writ appeal fails, dismissed.
W.A. No. 2270 of 1998: 
A reading of the impugned judgment discloses that the writ petitioner, the first respondent, was concede to be an agricultural co-operative society. Consequently, it comes within the purview of clause (viia)(a) of sub-section (3) of section 194A of the Income-tax Act, 1961. Naturally, the first respondent-society will not be liable in terms of sub-section (1) of section 194A. The writ appeal fails, dismissed.
From this above we are of the view that the Hon'ble High Court has interpreted section 194(v) and 194(va) of Section 194A(3).
Now coming to Circular No. 9/2002, issued by the CBDT, which is relied upon the assessee. The said circular sought to interpret the definition of "member" clarified that the member does not include the nominal member. It was held by the Bombay High Court in the case of Jalgaon District Central Co-operative Bank Ltd. v. Union of India [2004] 265 ITR 423/134 Taxman 1, that the Board has no power to interpret the provisions of law by way of circular. The issue in hand of Hon'ble Bombay High Court was the definition of word "member" as appearing in clause-(v)of Section 194A(3) and power of Central Board of Direct Tax to issue circular u/s 119 which would override or detract from the provisions of Income Tax Act. The Circular No.9/2002 dated 11.9.2002 issued by CBDT has been quashed and set aside by Hon'ble Bombay High Court. Therefore, Circular No.9/2002 dated 11.9.2002 issued by CBDT does not help to the case of the assessee. The assessee relied upon the said circular is ill founded. The question before the Hon'ble Bombay High Court was not whether a Co-operative Bank not entitle to deduction of tax on interest paid on the deposits with it.
To understand the legislative amendment in this regard query wherein in the budgets speech of Finance Minister and his object for suggesting TDS to such deposit in following words to enable the Government to identify income earners, most of whom would not otherwise declare their income or would not declare their full income, I propose to extend the scheme of tax deduction at source to cover new areas of payments in the nature of commissions, interest paid by banks on time deposits and withdrawals from the National Savings Scheme. To minimise the inconvenience for small depositors, tax will be deducted at source only in respect of payments in excess of Rs.2500 per year. Those receiving payments in excess of the limit but not having taxable income will have the facility of collecting payment with no tax deduction by filing a declaration in the prescribed manner. Such provision relates to TDS introduced by Finance Act. 1991.
Invited consideration criticism from taxpayers, bankers above inconvenience and difficulty in implementation of this provisions. The finance minister in his budget speech in 1992 expressed that "The system of tax deduction at source is a useful tool and one of the well recognised methods of enforcing tax compliance in many countries. However, a harassed Finance Minister has to be sensitive to the opinions of Honourable Members of Parliament even when they differ from his own convictions." He accordingly withdrawn the provision relating to deduction at source in respect of interest on term deposit with the bank and commission w.e.f., June 1992.
Accordingly, Finance Act 1992 substituted a new Clause (vii) w.e.f., 1st June, 1992, sub-section 3 of Section 194A for clause (vii) and someone as earlier introduced by Finance No.2 Act w.e.f., 1st October, 1991. This amendment was made to restore the position as was before 1st October, 1991 in relation to deduct tax at source in the case of income credited or paid in respect of deposit with a bank company to which banking regulation Act 1940 applies or with a co-operative society engaged in carrying on the business of banking, "including co-operative land mortgage bank or co-operative land development bank" This was brought into w.e.f., 1.4.1992.
Finance Act 1995 w.e.f., 1st July 1995 again withdrawn the exemption for interest on time deposit payable by bank. The amendment Section 194A now provides for deduction of tax at source at the rate in force from payment for interest exceeding Rs.10,000/-in a financial year on time deposits made on or after 1st July,1995 with a banking company or with a Co-operative society engaged in carrying on business of banking. The aforesaid limit of Rs.10,000/-shall be computed with reference to the income credited or paid by branch of banking company or Co-operative Society as the case may be. The interest on time deposit made with a primary agricultural society or a credit society or a co-operative land mortgage bank or a Co-operative land development bank will not be subject to requirement of deduction of tax at source. Reference in this connection may be made to circular no. 715 dated 18th August, 1995 and explanatory circular no. 717 dated 14th August, 1995. The Finance Act 2001 by amendment in provision to sub-section (3) of Section 194 has omitted the provision therein providing the specific limit of Rs.10,000/- in respect of time deposit made with banking company with reservation that overall limit of Rs. 5,000/- provided in main portion of sub-section 3 would apply to such deposit w.e.f. 19th June, 2001. From this above intention of legislature we are of the view that it is clear that assessee company a Co-operative Society carrying on a business of banking is liable to make TDS u/s. 194A.
Learned AR has relied upon the decision of Income Tax Tribunal, Beanglore Bench in the case of Bagalkot District Central Co-op. Bank v. Jt CIT [2014] 48 taxmann.com 117, wherein the Tribunal has interpreted the Section 194A(3)(v) which grants an exemption from TDS to such income credited or paid by the Co-operative Society. They have interpreted the word "member" mentioned in Section 194A(3)(v) of the Act. The Tribunal has also relied upon the decision of Hon'ble Bombay High Court and the circular issued by CBDT and they relied upon circular issued by CBDT following the judgement of Jalgaon District Central Co-operative Bank Ltd. (supra), they were of the opinion that the Co-operative Bank are not subject to TDS under 194A.
We do not agree with the finding of ITAT, Tribunal as Hon'ble Kerala High Court has occasioned to interpret Section194A(3)(v) and 194A(3)(va) of the Act. The decision of Hon'ble Kerala High Court in the case of Thodupuzha Urban Co-operative Bank Ltd.  (supra), wherein they have clearly defined and interpreted the Section it appears that the bank did not consider the provision of section 194A(viia). Therefore, when there is a specific provision, general provision cannot be applied in the case of the assessee otherwise the provision of section 194A (viia) will become redundant. The section cannot be read in this manner. For the sake of clarity, we have analyse the Section 194A(3)(v) and (viia) which read as under:
"(3) The provisions of sub- section (1) shall not apply—
(i) 5 where the amount of such income or, as the case may be, the aggregate of the amounts of such income credited or paid or likely to be credited or paid during the financial year by the person referred to in sub- section (1) to the account of, or to, the payee, does not exceed 6 ten thousand rupees …….
(v) to such income credited or paid by a co- operative society 5 to a member thereof or] to any other co- operative society;
(viia) to such income credited or paid in respect of,—
	(a)
	 
	deposit with a primary agricultural credit society or a primary credit society or a co-operative land mortgage bank or a co-operative land development bank; 

	(b)
	 
	deposits (other than time deposits made on or after the 1st day of July, 1995) with a co-operative society, other than a co-operative society or bank referred to in sub-clause (a), engaged in carrying on the business of banking


The TDS on time deposits is dealt in clauses (vii) & (viia) of 194A (3) which are extracted below:
(3) The provisions of sub-section (1) shall not apply
(vii) : to such income credited or paid in respect of deposits (other than time deposits made on or after the 1st day of July, 1995) with a banking company to which the Banking Regulation Act, 1949 (10 of 1949) applies (including any bank or banking institution referred to in section 51 of that Act);
(viia) : to such income credited or paid in respect of,
	(a)
	 
	deposits with a primary agricultural credit society or a primary credit society or a co-operative land mortgage bank or a co-operative land development bank;

	(b)
	 
	deposits (other than time deposits made on or after the 1st day of July, 1995) with a co-operative society, other than a co-operative society or bank referred to in sub-clause (a), engaged in carrying on the business of banking" [Emphasized]


From a plain reading of above clauses, it is clear that while clause (vii) deals with interest payment by a banking company the clause (viia) deals with interest payment by a certain category cooperative societies including a cooperative society engaged in carrying on the business of banking. It is also clear that, as regards a co-operative society engaged in carrying on the business of banking, there is no exemption for the interest payments in respect of time deposits made on or after 01-07-1995.
Further,194A(3)(i) lays down monetary limits up to which is there is no requirement of TDS. The said monetary limits are different for different category of payers. The said clause is reproduced below for the sake of clarity:
194A(3) The provisions of sub-section (1) shall not apply—
(i) where the amount of such income or, as the case may be, the aggregate of the amounts of such income credited or paid or likely to be credited or paid during the financial year by the person referred to in sub-section (1) to the account of, or to, the payee, [does not exceed—
	(a)
	 
	ten thousand rupees, where the payer is a banking company to which the Banking Regulation Act, 1949 (10 of 1949) applies (including any bank or banking institution, referred to in section 51 of that Act);

	(b)
	 
	ten thousand rupees, where the payer is a co-operative society engaged in carrying on the business of banking [Emphasized]

	(c)
	 
	ten thousand rupees, on any deposit with post office under any scheme framed by the Central Government and notified by it in this behalf; and

	(d)
	 
	five thousand rupees in any other case]:]


From the above it is clear that, in case of a payer which is a cooperative society engaged in the business of banking, the monetary limit prescribed is Rs 10000/-. Once the interest payment exceeds that amount the TDS is to be made. Neither in clause (viia) nor in clause (i) there is anything to restrict their applicability only to non-members and therefore they apply to all depositors.
Going by the above understanding, the co-op bank is required u/s 194A(1) to make TDS from the interest paid to all depositors. However co-op bank holds the view that clause (viia) applies only to non-members and not to the members. However, on perusal of clause (viia), nothing in it to restrict its application only to non-members. The stand taken by co-op bank is that the interest paid to members is exempted in clause(v). The appellant is placing reliance on Circular no 9 of 2002 in its support. In this scenario, the moot question for consideration is:
Whether, in respect of interest paid on time deposits by a co-op bank, the clause (v) which deals with cooperative societies will apply or the clause (viia) which mentions specifically 'a co-operative society engaged in the business of banking' finds application?
2. Legislative history of TDS on interest:
	a.
	 
	The Finance act 1968, inserted clause (v) in 194A(3) to exempt interest paid by on co-op society to another co-op society from TDS purview.

	b.
	 
	The Finance Act 1970, inserted clause (vii) in section 194A(3) which for the first time, created a new type of co-operative society engaged in carrying on the business of banking, as distinct from the cooperative society as envisaged in clause (v). By this amendment, a specific specie called a 'cooperative society engaged in carrying on the business of banking' was carved out of the genus 'cooperative society' mentioned in clause (v).

	
	 
	The scope of the above amendment is explained in Circular no 42 dated 20-06-1970, whose relevant portion is extracted below:

	
	 
	I am directed to invite a reference to the Board's Circular No. 22/68-IT(B) [F.No. 12/23/68-IT(B)], dated 28-3/13-5-1968, and to say that the Finance Act of 1970, has made an important change in section 194A by inserting a new clause (vii) in sub-section (3) of that section. As per this clause, the provisions of section 194A are not applicable to income by way of interest credited or paid in respect of deposits with a banking company to which the Banking Regulation Act, 1949 applies (including any bank or banking institution referred to in section 51 of that Act), or with a co-operative society engaged in carrying on the business of banking (including a co-operative land mortgage bank or a co-operative land development bank). All such banking institutions are, therefore, no longer required to deduct tax from interest paid or credited to the accounts of a resident depositor. (Emphasized)

	
	 
	From the above circular it is very clear that, by virtue clause(vii), a co-op bank is exempted from making TDS.

	c.
	 
	The Finance Act 1971, which inserted the words (to a member thereof or) in clause (v) and the said amendment was directed only at the general co-operative society and not at the specific gene i.e cooperative society engaged in carrying on the business of banking.

	d.
	 
	The stand of appellant is that, even after insertion of specific clause(vii), the general clause(v) will continue to apply to the cooperative banks. If that stand is accepted, the cooperative banks were required to deduct tax from interest paid to depositors who are not its members, rendering clause (vii) redundant.

	e.
	 
	The by Finance Act 1991, for the first time introduced TDS on time deposits by substituting above mentioned clause (vii) with two separate clauses (vii) & (viia). While clause (vii) applied to banking companies, clause (viia) applied to specially created category of cooperative societies. This reaffirms the decision of legislature to apply a specific clause to the specific genre cooperative societies, which were earlier carved out of the genus as envisaged in general clause(v).

	
	 
	The effect of above amendment was explained by the CBDT in Circular no 617 dated 22-11-1991 where in it is clarified that:

	
	 
	The effect of the aforesaid change is that income-tax shall now be deductible at source from the interest income on the deposits with. (i) a banking company, or cii) a co-operative society engaged in carrying on the business of banking, other than a co-operative land mortgage bank, a co-operative land development bank, primary agricultural credit society or a primary credit society (Emphasized)

	
	 
	The above circular clearly states that, it was only by introduction of clause (viia), a cooperative society engaged in the business of banking was brought under the purview of TDS on time deposits. The TDS on time deposits was withdrawn very next year by way of substituting above mentioned clauses (vii) & (viia) with a combined clause (vii) and status quo ante was restored.

	f.
	 
	The Finance Act 1995 inserted clauses (vii) & (viia) which lay down that, the exemption as envisaged in 194A(3) is not available in respect of time deposits made on or after 01-07-1995 with a banking company and a cooperative society engaged in the business of banking.


This position of law has been explained in the explanatory notes to Finance Act 1995, contained in CBDT Circular No. 717 dated 14-8-1995 as under.
Para 46.2: The (Finance )Act amends Section 194A of the Income-tax Act relating to deduction of income-tax at source from interest other than interest on securities in the case of residents. The amendment provides for deduction of income-tax at source at the rate in force from payment of interest exceeding ten thousand rupees in a financial year on time deposits made on or after 1st of July, 1995 with a banking company or with a co-operative society engaged in carrying on the business of banking. (emphasized)
The above explanatory note leaves no doubt, whatsoever, about the applicability of clause (viia) to a cooperative society engaged in the business of banking.
3. Principle of "Generalia specialibus non derogant"
The Hon'ble jurisdiction High court in M. L. Vasudeva Murthy & Sons v. Jt. Commissioner of Agricultural Income-tax [1992] 60 Taxman 185 (Kar) has observed that "a specialprovision normally excludes the operation of a general provision".
The Hon'ble Supreme Court in the, case of South Indian Corpn. (P) Ltd. v. Secretary, Board of Revenue AIR 1964 SC 207 has held that "a special provision should be given to the extent of its scope leaving the general provision to control cases where the special provision does not apply.
Therefore, in terms clause (v) which is general in nature will not apply to the co-op bank. The provisions of Section 194A (1)(viia) is clearly applicable and therefore the 'assessee' has to deduct T.D.S. on income credited or paid in respect of deposits except which falls under that provisions. We therefore, dismiss the appeal of the assessee.
3. In the result, all the appeals filed by the assessee are dismissed.
PAMPA 

*In favour of revenue.
IT : Stake money paid by assessee-club to race horse owners whose horses won in a race did not form genus of words 'and other game of any sort' as found in Explanation (ii) to section 2(24)(ix) and, thus, such a payment would not attract provisions of section 194B
■■■
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Bangalore Turf Club Ltd.
v.
Union of India*
ARAVIND KUMAR, J. 
WRIT PETITION NOS. 6565 - 6568, 6651-6652, 6674,18696 & 18697 OF 2013 (T-IT)
SEPTEMBER  26, 2014 
Section 2(24), read with section 194B, of the Income-tax Act, 1961 - Income - Definition of (Stake money) - Assessment years 2006-07 to 2011-12 - Assessee-club was engaged in activities of organising horse races - It paid certain amount as prize money or 'stake money' to horse owners whose horses won in a race - Whether stake money so paid to race horse owners did not form genus of words 'and other game of any sort' as found in Explanation (ii) to section 2(24)(ix) - Held, yes - Whether, therefore, assessee-club was not required to deduct tax at source under section 194B while paying stake money to horse owners - Held, yes [Paras 63 and 64] [In favour of assessee] 
Circulars and Notifications : Circular No. 240 dated, 17-5-1978
FACTS
 
	■ 
	 
	The assessee-club in the course of its activities of organising and carrying on horse racing, had been offering and paying price money to the owners of winning horses. The price money was also referred to as 'stake money' which was earned by the horse owners, whose horses won in a race. 

	■ 
	 
	The ITO (TDS) issued notice to assessee-club as to why it had not deducted tax while making payment of 'stake money' to the owners of the horses as required under the provisions of section 194B. 

	■ 
	 
	The assessee-club filed instant writ petition challenging the validity of aforesaid notice. 


HELD
 
	■ 
	 
	Section 194BB was introduced by Finance Act, 1978, with effect from 1-4-1978 which provides for deduction of tax at source from income by way of winnings from horse races at such rates as prescribed. The Central Board of Direct Taxes by way of explanatory notes on the provisions of the Finance Act, 1978, issued Circular No. 240 dated 17-5-1978 which indicates that the provisions of section 194BB would not apply to stake monies since such stake monies are not regarded as winnings from a horse race or races but constitute prize money which the owner of a race horse receives on account of his horse winning a position in the race. [Para 48] 

	■ 
	 
	A perusal look of Finance Act, 2001, introduced with effect from 1-4-2002 and particularly section 194B would indicate that it was introduced to tax deduction at source on winnings from 'card games and other games of any sort'. Explanation to section 2(24)(ix) was simultaneously introduced along with the words inserted in section 194B whereunder the card games and other games of any sort was introduced within the ambit of tax deduction along with lotteries and cross-word puzzles.

	■ 
	 
	It is relevant to point out that words namely, 'card game and other game of any sort' which came to be inserted in section 194B was already in existence in the definition clause namely, section 2(24)(ix) with effect from 1-4-1972 and section 115BB from the year 1-6-1987 introduced by Finance Act, 1986 itself. By insertion of these words, the Parliament has sought to bring into sweep the TDS to be made by the Payer even for the activity of 'card game and other game of any sort' by adding Explanation (ii) to section 2(24)(ix). [Para 53] 

	■ 
	 
	When the words 'and other game of any sort' used in section 194B is examined with reference to the preceding words and interpreted, the one and only conclusion which can be drawn would be that activity of owning and maintaining horses cannot by any stretch of interpretation be held that it would fall within the definition of 'and other game of any sort'. [Para 58]

	■ 
	 
	Explanation (ii) to sub-section (ix) of section 2(24) came to be inserted by Finance Act, 2001. It is an inclusive definition. The term "or any other similar game" found in Explanation (ii) will have to be ejusdem generis and so also the term "any other similar game" found in section 2(24)(ix). On advent of game shows involving prize money being telecast through electronic media and said prize money having not found its place in the definition clause of "Income" under the Act, Legislature introduced Explanations (i) and (ii) to sub-clause (ix) of sub-section (24) of section 2 so as to include such prize money also under definition of "income", since in those events people would compete with each other to win prizes. [Para 61]

	■ 
	 
	Turning to the facts on hand, when Explanation (ii) inserted by Finance Act, 2001 is perused and also read along with section 194B, it can be easily inferred that the legislature has intended to bring such income earned by the prize winning members who compete with each other and win prizes in any game show or entertainment programme on television or electronic media and games similar to it. Hence, "stake money" which is paid to race horse owners on their horses being placed 1, 2 or 3 onwards in a horse race cannot form the genus of the words found in Explanation (ii) to section 2(24)(ix) nor it can be held that such winnings would fall within the words "and other game of any sort" found in section 194B. [Para 62] 

	■ 
	 
	Hence, amendment brought about by the Finance Act of 2001 to sections 2(24) and 194B would have no bearing on the income earned from 'owning and maintaining horses'. In other words, the term 'any other similar game' found in Explanation (ii) to section 2(24)(ix) has to be held as inclusive definition and has to be read ejusdem generis and as such, activity of owning and maintaining horses cannot by any stretch of imagination fall in the definition of 'card game or other game of any sort' found in section 194B. [Para 63]

	■ 
	 
	In view of aforesaid, it is held that "stake money" or "prize money" paid by assessee club to horse owners would not attract the provisions of section 194B. [Para 64] 
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S.S. Naganand, Sr. Counsel and S. Sriranga, Advocate for the Petitioner. K.V. Aravind, Standing Counsel, K.P. Kumar, Sr. Counsel and T. Suryanarayana, Adv. for the Respondent.
ORDER
 
1. Petitioners in W.P.Nos.6565-6568/2013, 6651-6652/2013 and Petitioner in W.P.No.6674/2013 are Turf Clubs of Bangalore and Mysore and they have filed these writ petitions challenging the demand raised by the respective Income Tax Officers (TDS) who have issued notices to them as to why they have not deducted income tax while making payment of 'stake money' to the owners of the horses as required under the provisions of Chapter – XVII/Section 194B of the Income Tax Act, 1961 (hereinafter referred to as 'Act' for short) and as to why they should not to be treated as defaulters. The prayers sought for by the petitioners in W.P.Nos.6565-6568/2013 and 6651-6652/2013 are as under:
	"(1)
	 
	quash the notices dated 20.01.2012 and 07.01.2013 issued by third respondent for the years 2006-07, 2007-08, 2008-09, 2009-10, 2010-11 and 2011-12 (Annexures-B B1, B2, B3) as being unconstitutional and ultra vires the provisions of Income Tax Act, 1961.

	(2)
	 
	Quash notices for the years 2006-07, 2007-08, 2008-09, 2009-10 upto 31.12.2009 (3rd quarter) as being barred by limitation (Annexures-B, B1, B2, B3).

	(3)
	 
	Declare that the Circulars issued by the 2nd respondent (Annexure-A) is binding on all authorities under the Income Tax Act, 1961 including the 3rd respondent.

	(4)
	 
	Declare that the action of the 3rd respondent issuing show cause notices (Annexures-B, B1, B2, B3) is illegal and the same is contrary to the circular (Annexure-A) dated 17.05.1978.

	(5)
	 
	Declare that Stake Money paid by the petitioner cannot be construed as winnings from games as per Section 194B of the Act.

	(6)
	 
	Declare that the correct provision applicable in the present case is the Board Circular which supersedes the provisions of Section 194BB of the Income Tax Act and is binding.

	(7)
	 
	Declare that the petitioner is not liable to be treated as Assessee in default as per Section 201 of the Act.

	(8)
	 
	Quash the orders dated 6.2.13 passed by respondent No.3 produced as (Annexures-G, G1 to G9) and the consequential demand notices issued by respondent No.3 dated 6.2.13 produced as Annexures-G10 to G19."


2. The prayers sought for by the Mysore Race Club in W.P.6674/2014 insofar as prayers (i) to (v) are identical and similar to the prayer sought for by the Bangalore Turf Club in W.P. Nos.6565-6568/2013 and 6651-6652/2013 and in addition to the same, they have also sought for the following relief :— 
"(vi) declare that there is no amount is due towards 3rd respondent from the petitioner Club in this regard as due taxes have already been paid by the recipients of Stake Money and a payment of the same by the petitioner Club prior to the payment of Stake Money would have led to double taxation which would be ultra vires to the provisions of Article 265 of the Constitution."
3. First Petitioner in W.P.Nos.18696-697/2013 is an Association called 'Karnataka Race horse Owners Association, Bangalore' said to be espousing the cause of race horse owners and taking care of their welfare. Second petitioner is a race horse owner registered with respondent No.4 – Turf Club and has been participating in the racing activity conducted by it. The reliefs sought for by these petitioners are almost identical to the prayers made in W.P.Nos.6565-6568/2013, 6651-6652/2013 and 6674/2013 which is already extracted herein above. In addition to the same, they have also sought for the following reliefs: 
"iv. direct the 4th respondent not to deduct tax on the winnings by Stake Money and hold that the circular issued by them is not in accordance with law and, consequently, issue writ of certiorari quashing the said circular in vide Annexure-B. 
v. Without prejudice direct the 4th respondent not to deduct TDS on the winnings by way of Stake Money in respect of Trainers and Jockeys from the horse owners."
4. I have heard the arguments of Sriyuths S S Naganand, K.P.Kumar, learned Senior Advocates, Sri A Shankar, learned Advocate appearing for petitioners and race horse owners and Sri K.V.Aravind, learned Standing Counsel for the Income Tax Department.
CONTENTIONS RAISED BY SRI S.S.NAGANAND
5. It is the contention of Sri S.S.Naganand, learned Sr.Counsel appearing on behalf of the petitioners in W.P.Nos.6565-6568/2013, 6651-6652/2013 and 6674/203 that as to what constitutes 'stake money' for the purpose of Section 194B came to be examined by the Department itself and as such, a Circular No.467 came to be issued on 21.08.1986 whereunder it is specifically mentioned about distinction between 'winnings from a race horse' and 'earnings of stake money'. Stake money being a prize money given by a Club to the race horse owner, there is no element of a winnings as defined under the Act and it is also not winnings of race horses because when Section 194B was introduced and sought to be amended, the then Finance Minister made a speech on the Floor of Parliament making it explicitly clear and indicating thereunder that by Finance Act , 1986 Section115BB has been inserted to provide gross winnings from lotteries, crossword puzzles, races including horse races (other than income from the activity of owning and maintaining race horses), card games and other games of any sort or from gambling or betting of any nature whatsoever would be chargeable to income tax at a flat rate of 40% on the gross winnings and contends that this charge of taxation does not apply to the owning and maintaining horses. He contends that stake money paid to the race horse owner is taxed under separate and distinct provision namely, Section 74A. He contends that when the owner of winning horse is paid money, if it comes within the purview of Section 194B, then the petitioners are bound to deduct tax. He draws the attention of the Court to the definition of Section 2(24)(ix) which indicates any winnings from lotteries, cross word puzzles, races including horse races, card games and other games of any sort or from gambling or betting of any form or nature whatsoever is to bring in the income derived from the entertainment programme telecast through electronic media in which people compete for prizes and as such, the word 'other game of any sort' should be understood in that background and horse race cannot be put in this category since this definition talks of other games meaning entertainment programme on T.V. or electronic mode and puts in a condition in which people compete or in other words, it means somebody is conducting a show on either a platform of internet or computer and many people participate in it because the prizes have been announced and as such, prize money from horse race cannot be brought within this definition clause.
5.1. He would also draw the attention of the Court to Section 56 of the Act that income enumerated under Section 2(24)(ix) is chargeable to tax in terms of Section 56(2)(ib) and the manner of setting of and carry forward of losses is provided under Section 74A(iii). He contends that Explanation (a) and (b) of Section 74A(iii) deals with computation of loss and Explanation (c) defines stake money. Thus, charging section would be based on the definition of the head under which the income falls and accordingly, it is to be taxed. He contends that if Mr.A own 100 horses and spends crores of rupees on maintenance of such horses and those horses win races and get prize money and also earn from breeding, all these would be termed as 'business activity'. In such cases, said income will not be taxed under head 'other sources' but would be taxed under head 'income from profits and gains of business'. On this analogy, he contends that said income has nothing to do with the provisions of Section 194B since Section 194B does not state that said income is taxable under 'other sources' and deduct tax if it falls under 'profits and gains'. He contends that Section 194B does not use the expression 'profits', and no distinction is made and it only indicates on winnings tax will have to be paid. Thus, question would be : What is winnings? Whether winnings is taxable under other sources or profits and gains? makes no difference. Hence, this provision will not carry the contention of revenue any further.
5.2 He would draw the attention of the Court to sub-section (4) of Section 58 which provision indicates about the amounts not deductable or in other words, restrictions with regard to computation of the income. He contends that in case of an assessee having income chargeable under the head 'income from other sources' no deduction in respect of any allowance expenditure in connection with such income would be allowed like winnings from lotteries, crossword puzzles, races including horse race. He would also contend that under 'income from profession' whatever expenditure is incurred for earning that income is allowed as an expenditure and if an individual is carrying on business expenditure incidental to such business incurred is also allowed but under this head namely, 'income from other sources' it is not allowed. Thus, Section 58 itself makes distinction and the proviso to sub-section (4) would indicate that nothing contained in sub-section (4) would apply in computing the income of an assessee being the owner of horses maintained by him for running horse races or in other words, proviso enables to deduct the expenditure. Thus, Section 58 would make a distinction from winnings from horse races different from winnings from lotteries, crossword puzzles, card games and other games of any sort or gambling or betting.
5.3. He contends that stake money earned from horse racing cannot be classified as winnings from 'lotteries or crossword puzzles' or 'other games of any sort' as there are other provisions of law that specifically referred to income from winnings including horse races and as such, any exercise undertaken by the Revenue to classify stake money under Section 194B would amount to contravening the intent of the legislature. He would elaborate his submission to contend that obligation to deduct tax at source under Section 194B would arise when a payment covered under Section 115BB is involved and when Section 115BB itself specifically excludes 'income from the activity of owning and maintaining race horses' from taxability on gross basis, such exclusion cannot be ignored and brought within the four corners of Section 194B. Hence, he contends that stake money cannot be classified as 'winnings' as per clause (c) of Explanation to Section 74A of the Act and as such, it cannot be construed that there is violation of provisions of Section 194B of the Act.
5.4 He would also draw the attention of the Court to the Circular No.240 dated 17.05.1978 which indicates the provisions for deduction of tax at source will not apply to income earned by way of stake money on the ground that stake money is not regarded as 'winnings from horse race' but would constitute prize money received on a horse race by the owner of a horse. He submits that said Circular has neither been withdrawn or amended and as such, it is binding on the Revenue.
CONTENTIONS RAISED BY SRI A SHANKAR
6. It is the contention of Mr.Shankar that the core issue in these petitions relates to the taxability of the money received by the horse owners namely, 'stake money' and in this regard, he draws the attention of the Court to paragraph 6 of the statement of objections filed by the Revenue. He contends that until and unless provisions of Section 115BB of the Act is applied, provisions of 194B of the Act cannot be applied on the ground that entire income earned by the race horse owner by way of Stake Money is liable to tax under Section 115BB and as such the contentions of both the petitioners as well as the Revenue revolves around Section 115BB of the Act. He submits that plain reading of Section 115BB itself would indicate that, not being income from the activity of owning and maintaining race horses namely, not being income from the activity of earning and losses suffered in effect would indicate that Section 115BB is not applicable to the horse owner who run, own and maintain a race horse. He submits that if the legislative intent is to specifically exclude by paranthesis or bracket or comma, it is very essential that it would have no application or in other words, it would indicate as to how such income being income from the activity of owning and maintaining horse has to be ignored and he would emphasize a plain reading of the Act, the view that can be arrived at should be considered and as such he contends that Section 115BB is not applicable to the second petitioner i.e., petitioner in W.P.No.18697/2013.
6.1. He would contend that Section 74A would indicate the method of computing the income earned in respect of maintaining a race horse and indicates as to how it is carried forward and how the expenses allowed and as such, the interpretation that can be given is from the plain reading of the words found in the provision. He contends that when the Act specifically excluded one activity of an income from horse race it would necessarily mean horse race must have several activities of income like punting income, sponsorship income etc,. and it is in this background, words found in the bracket will have to be considered and when the income earned by maintaining the horse is specifically excluded, not a single race horse owner in the country has been assessed under Section 115BB. He submits right from the time provision has come into the statute book, none have been assessed under Section 115BB since Section 74A is found in the Statute book and the income is specifically computed under the provisions of that Section and carried forward to be set off only against income from horse races of that activity and it cannot be set off against other income and he supports his contention by way of an illustration:
If Mr.A as an Advocate, also owns a horse and make a loss, such loss cannot be set off against the professional income earned as an Advocate.
He submits that there are specific exclusions found in Section 74A and the method of computation being clear indicating that horse race is all inclusive and one such activity of 'maintaining horse' has been excluded and it is in this background, the paranthesis found in Section 115BB has to be considered and as such, he contends that activity of maintaining or owning horse do not come within the purview of Section 115BB.
6.2. He submits that from reading of Section 74A would indicate that activity of owning and maintaining a race horse is to be kept as a separate segment and Explanation to Section 74 to Section 74A would itself indicate the same. He contends that Explanation (a)(ii) (b)& (c) defines 'horse race' and 'income by way of stake money'. He submits that 'stake money' is not only given to horse which comes first but to other horses also like second, third, etc., which money is received by the owner of the horse. He contends that the income by way of punting, it is by way of earning in participating in the race namely, by betting as a punter for which the specific provision that would be attracted is, Section 115BB and consequently, Section 194BB would be attracted on such income. In this regard, he draws the attention of the Court to the Circular No.467 dated 21.08.1986 issued by the Board and particularly clause (3) whereunder the 'income from activity of owning and maintaining race horse' has been excluded and contends that stake money or the prize money which race horse owner is getting is not subjected to tax under Section 115BB and as such, Section 74A would be applicable read with Section 2(24)(ix) and the taxability is sought to be brought under Section 115BB wherein the 'income from the activity of owning and maintaining race horses' is excluded. He would contend that Section 2(24)(ix) has to be read harmoniously with Section 74A, 58(4), 115BB and 194B, it cannot be said that under Section 194B the petitioner would be liable to deduct tax.
6.3 He submits that the question of TDS on crosswords, lotteries, etc., came only in 2001 and undisputedly, those things were not liable for TDS. He also contends that Section 2(24)(ix) has been there from the year 1972 and only by amendment in 2001 the words "card game and other game of any sort" came to be inserted. He submits that concept of flat rate taxing is to be found in Section 115BB and it cannot be read into it the stake money is also component to be included under Section 115BB when there is a specific exclusion clause. He submits that judgment of Dr. K.R. LAKSHMANANS's case (supra) relied upon by the Revenue does not arise and it was not in the context of Income Tax Act. He contends that the words used in one Act cannot be imported to another Act as held by the Hon'ble Apex Court in the matter of ICDS v. CIT [2013] 350 ITR 527/212 Taxman 550/29 taxmann.com 129 wherein it has been held that provisions involved in the case of Motor Vehicle Act is different and same cannot be imported under the Income Tax Act.
6.4 He also draws the attention of the Court to Section 194B which does not mention about the word 'horse races' since it has been taxed earlier and what has been changed by amendment is bringing a provision to deduct at source in respect of those activities specified thereunder and horse race being conspicuously absent, it cannot be brought within the words 'and other game of any sort'. He submits that Section 194B and Section 115BB have to be read harmoniously and not disjunctively.
6.5 He contends that one another provision which may have relevance to the issue in question is, Section 197 to counter the argument of alternate remedy as contended by the Revenue. He submits that petitioner has no alternate remedy since with effect from 01.04.1997 the remedy available to the deductor has been taken away by deletion of the provisions namely, 194B and 194BB from Section 197 and as such, the only provision which was available to the deductor has now been removed from the scheme of Act, petitioner does not have any alternate remedy except invoking extraordinary jurisdiction of this Court.
6.6 He would also submit that writ petitions filed by the Association is maintainable and relies upon the judgments submitted along with memo in support of his submission and prays for allowing the writ petitions.
CONTENTIONS OF SRI K.P.KUMAR
7. Sri K.P.Kumar, learned Sr.counsel would support the contentions raised by Sri S S Naganand for petitioners and contends that for the first time by Finance Act, 1972 the definition of 'income', in Section 2(24) of the Act was amended to include winnings from lotteries, crossword puzzles, races including horse races, card games and other games of any sort or from gambling or betting of any form or nature under clause (ix) as a consequent to it, amendment was brought to Section 56(2) by inserting sub-clause (ib) and such winnings were made chargeable to tax under the head 'income from other sources' and contends that from the beginning, the stake or prize money has been subjected to tax under the provisions of the Act from 1972 onwards. He contends that 'winnings' and 'stake money' are totally different from each other and draws the attention of the Court to Explanation (c) of Section 74A which defines as to what amounts to 'income by way of stake money' and distinguishes the income from 'winnings' which he contends is the amount received by people who bet in horse races and the said horse winning in the race would be the amount constituting 'winnings' as defined under Section 194BB. He further submits that by Finance Act, 1972 194B was also introduced to provide for tax deduction at source from winnings from lotteries and crossword puzzles only and winnings from other sources, be it races or card games or games of any sort were not subjected to tax deduction at source either under Section 194B or under any other provision. He contends that the intent of amending Section 74A by Finance Act, 1974 by incorporating sub-section (3) was to entitle the race horse owners to carry forward and set off loss incurred by them in owning and maintaining race horses against their income from the source "races including horse races" in subsequent assessment years, which could not be carried forward for more than four assessment years. He submits that this benefit of carrying forward was bestowed only on the activity of owning and maintaining losses and not other 'winnings' makes it evident that the intention of the legislature, from the very beginning was to treat income from the activity of ownership and maintenance of race horses differently from 'winnings' and infact, from 'winnings from race horses' also. He draws the attention of the Court to the relevant portion of the memorandum of Finance Bill of 1974 which explains the provisions to buttress his argument.
7.1 He particularly draws the attention of the Court to Explanation to Section 74A(3) which defines the term "amount of loss incurred by the assessee in the activity of owning and maintaining race horses" and "income by way of stake money" and contends that reading of the two together would lead to a conclusion that stake money is an income arising out of the activity of owning and maintaining horses and cannot be treated as "winnings from horse races".
7.2 He further draws the attention of the Court to the Finance Act, 1978 whereunder Section 194BB was introduced to entail deduction of tax at source specifically on "winnings from horse races" and draws the attention of this Court to Explanatory Notes of Finance Act, 1978 as found in Circular No.240 dated 17.05.1978 which clearly specifies that the provisions of Section 194BB would not apply to stake money as they are not regarded as winnings from a horse race but constitute prize monies which an owner of an horse receives on account of his horse winning some position in the race. Hence, he contends that there is a clear exemption granted by Parliament and as such, no tax was deducted on stake monies paid to horse owners till 2013 when the Department raised a demand.
7.3 He would also contend that to prevent unaccounted income, in the Finance Act, 1986 a flat rate of tax on winnings from lotteries, crossword puzzles, races including horse races, etc., was introduced by Section 115BB and for that purposes, the gross winnings from lotteries, crossword puzzles, races including horse races (other than income from the activity of owning and maintaining race horses), card games and other games or gambling or betting of any nature were made liable to tax at a flat rate of 40% on gross winnings and submits that specific exclusion was laid out in respect of income from the activity of owning and maintaining race horses and in this regard, he draws the attention of the Memorandum explaining the provisions of the Finance Bill, 1986 . He submits that revenue's contention that tax to be deducted on stake money on gross basis would be diametrically opposite to the intention of the legislature since it is only the net income from owning and maintaining horses (including income by way of stake money) will have to be taxed after deducting expenses, if any, in earning the income and any unabsorbed loss continues to be carried forward to subsequent years which is made clear by Section 74A(3).
7.4 He would contend that the change that was brought about by Finance Act, 2001 was to introduce tax deduction at source on winnings from 'card game and other game of any sort'. Both in Section 194B and by way of Explanation to Section 2(24)(ix). He submits that this amendment was brought about in the backdrop of several television shows and entertainment programmes in which several persons won various gifts/prizes in respect of which there was possibility of tax evasion by winners and as such, the inclusive definition was introduced by inserting the words 'card game and other games of any sort' and he draws the attention of the Court to the budget speech of the Finance Minister while bringing about amendment to Section 194B and submits that in the light of the same, the amendments of 2001 would have no bearing on stake money and it would not fall within the sweep of 'other game of any sort' and contends that the inclusive definition is to be read ejusdem generis and giving it the colour of preceding words would not arise. Hence, he submits that amendment to Section 194B would have no bearing on payment of stake monies.
CONTENTIONS OF SRI K.V.ARAVIND
8. Reiterating the grounds urged in the statement of objections, at the outset, he would submit that the petitioner has alternate remedy of filing an appeal under Section 246A of the Income Tax Act and hence prays for dismissing the writ petitions.
8.1 He would also contend that Section 194B came to be amended by Finance Act, 2001 whereunder 'card game and other game of any sort' has been brought under the purview of Section 194B and contends that stake money from horse racing would fall within the purview of 'game of any sort'. He would elaborate his submission to contend that clause (ii) of Explanation to Section 229 would indicate that other game of any sort includes show or entertainment programme on television or electronic goods in which people compete to win prizes and the entire intention is to win the prize and in that context, the intention of the owner of a race horse participating in a horse race when examined, would clearly indicate that his intention is to win prize in the race which is defined as stake money or prize money under Section 74A. He contends that Hon'ble Supreme Court in the case of DR.K.R.Lakshmanan v. State of Tamill Nadu  [1996] 2 SCC 226 has held that horse racing is a game of skill and in view of the same, it has to be held that participation in the horse race by its owner is with an intention to win prize and as such, horse race would fall within the ambit of other game of any sort.
8.2 He contends that Section 115BB is the charging section and contends that as per the said section, there are two source of income, namely, (1) the owner of the horse earns from a horse and (2) owning and maintaining a race horse is a different activity which also earns income even without participation in the race and they have been excluded and only the maintenance if without participation in the race earn income like from the breeding , then, only income of such nature is excluded under Section 115BB and if it is a stake money, it is included in Section 115BB. He submits that under Section 74A, specific distinction has been made with reference to sources of income namely, one, maintenance of horse and the other being stake money. In the course of maintaining the horse, if the owner suffers loss, that has been permitted to be set off against stake money and consciously the two sources have been recognised under Section 74A(3) which according to him has been explained in Circular No.138 dated 17.06.2014 at paragraph 35. He would submit that entire object of Section 194BB is only to impose the applicability of TDS on the betting amount without any dispute stake money is not a betting amount and it is not intended to cover stake money.
8.3 He would submit that once the Finance Act of 2011 has been introduced and position of law changes, the Circulars governing the previous Finance Acts would have no application and it has to be understood that the modification of a Circular having not been given effect to retrospectively, it cannot be applied. He submits that Hon'ble Apex Court in the case of CIT v. Eli Lilly & Co. India (P.) Ltd. [2009]312 ITR 225/178 Taxman 505 has explained the mode in which the TDS provisions would apply and contends that TDS being a tentative deduction on the income which is chargeable under Section 4, rate of tax prescribed by the statute cannot be questioned by the assessee. He would submit that in W.P.Nos.6565-6568/2013 show cause notices were challenged and subsequently, assessment order has been passed which is appealable and in support of his submission, he contends that the Andhra Pradesh High Court in the case of Hyderabad Race Club v. Dy. CIT [2014] 364 ITR 547/[2013] 215 Taxmann 664/34 taxmann.com 126 has held that writ petition on similar issue is not entertainable since assessee has a alternate remedy and as such, he contends that present writ petitions are also liable to be dismissed. Hence, he prays for dismissal of the writ petitions.
9. Having heard the learned Advocates appearing for the parties, after bestowing my careful attention to the contentions raised at the bar and on perusal of the case-law cited, I am of the considered view that following points would arise for my consideration.
	'(i)
	 
	Whether writ petitions are liable to be dismissed on the ground that petitioners have an alternate remedy of appeal under Section 246A of the Income Tax Act, 1961.

	(ii)
	 
	Whether order passed by 3rd respondent under Section 201 (1) of the Act is liable to be set aside on the ground of "stake money" paid by the Turf Clubs to the race horse owners cannot be construed as winnings from 'games of any sort' as defined under Section 2(24)(ix) and as such it would not fall within ambit of Section 194-B of the Act?

	
	 
	OR

	
	 
	Whether winnings of Stake Money by race horse owners would fall under the definition of Section 2(24)(ix) and consequently Payor is liable to deduct tax under Section 194-B of the Income Tax Act, 1961 with effect from 2001 in view of words "or card game and other game of any sort" having been inserted by Finance Act, 2001. 

	
	 
	OR

	
	 
	When winnings from horse race by way of "Stake Money" covered under Section 194BB is not included thereunder for deduction of income tax as classified by the Department under Circular No.240 dated 17.5.1978 and thereby stake money having been excluded from purview of Section 194BB, can such Stake Money be regarded as Income under Section 194B of the Act and thereby petitioners (Race-Clubs) were required to deduct tax at source while paying "prize money" also called as "stake money" to race horse owners? 

	(iii)
	 
	What order?'


In order to answer the points formulated herein above, I am of the considered view that it would be necessary to narrate the facts of these writ petitions, findings recorded by the Assessing Officer while adjudicating the reply given to the show cause notices, adjudicate the maintainability of the writ petitions and thereafter analyse the statutory provisions pressed into service or which may have bearing on the rival contentions raised, the applicability and relevancy of the Circulars issued by the Department and together record the findings of this Court on point No.2 formulated above with conclusions thereon after noticing the Case Laws having bearing on these issues.
FACTS IN W.P.NOS.6565-6568/2013, 6651-6652/2013 AND 6674/2013
10. The Bangalore and Mysore Turf Clubs in their respective writ petitions have contended that it is organizing and carrying on the business of race club and horse racing. It is contended that they have been offering and paying prize money to the owners of winning horses, namely, those horses who win or placed second, third, fourth and fifth and the prize money is also referred to as 'Stake Money' in racing parlance which is the money earned by horse owners of race horses which participate successfully in a race. They have contended the purpose of payment of this Stake Money is to defray the expenses incurred by the horse owner towards the capital investment namely, for the purchase of the horses and their maintenance. On account of notices issued by the Income Tax Department as to why they should not be treated as defaulters for non production of TDS prior to the payment of Stake Money to the owners of horses by not deducting income tax while making payment of Stake Money to race horse owners as required under Section 194B of the Act, reply came to be submitted by them which was not considered by the Department and as such, assessment orders having been passed the action of the Department has been challenged contending interalia that:
	1.
	 
	Stake Money earned from horse racing cannot be classified as winnings from "lotteries or crossword puzzles" or "other games of any sort" as there are other provisions of law that specifically refer to income from winnings including horse races and therefore to classify Stake Money under Section 194B would be to contravene legislative intent.

	2.
	 
	The obligation to deduct tax at source under Section 194B would arise when a payment covered under Section 115 BB is involved. Section 115 BB specifically excludes "income from the activity of owning and maintaining race horses" from taxability on a gross basis. This exclusion cannot be ignored and brought within the auspices of Section 194 B.

	3.
	 
	Stake Money cannot be classified as "winnings" according to clause (c) of the Explanation of Section 74A (1) of the Act and therefore the petitioner Club cannot be said to have violated the provisions of Section 194 B of the income tax Act.

	4.
	 
	Circular No.240 issued by the Central Board of Direct Taxes states that the provisions for deduction of tax at source will not apply to income by way of Stake Money as Stake Money is not regarded as "winning from a horse race" but really constitutes prize money received on a horse race by the owner of a horse. As the circular has neither been amended nor withdrawn, the provisions of the same are binding.


FACTS IN W.P. Nos.18696-97/2013:
11. Petitioners in W.P.Nos.18696-97/2013 have contended that it is an Association of race horse owners formed with an object of taking care of welfare of the various horse owners and second petitioner is a race horse owner and has been participating in the racing activity conducted by Bangalore Turf Club Limited and in the course of its activities of organizing and carrying on horse racing, the fourth respondent has been offering and paying prize money to the owners of horses namely, whose horses are placed first, second, third, fourth, fifth etc., as 'prize money' also known as 'Stake Money'. It has been contended that race horse owner has to incur various expenses like payment of amount to the trainer, payment of the amount to Jockey, interest on capital investment, the monthly basic maintenance cost as determined by the race clubs and several other incidental expenses and only after defraying the said expenses, the balance left with the horse owner is treated as net income which is classified under 'other sources of income' which is purely towards the activity of owning and maintaining the race horse and receipt of 'Stake Money' would constitute prize money received by the owner of a horse which wins the race or stands 2nd, 3rd, 4th or in any lower position and would be outside the purview of winnings as defined under section 2(24)(ix) of the Act. They have also contended that till recently, no tax was deducted at source on the Stake Monies paid to the owners under any of the provisions contained in Chapter XVII-B of the Act dealing with tax deduction at source and at no point of time the issue had ever been raised by the Department. They also contended that Section 194BB of the Act which relates to deduction of tax at source (TDS) for "winnings from horse races" was inserted by Finance Act, 1978 and with regard to applicability of Section 194BB to Stake Money, circular No.240 dated 17.05.1978 came to be issued by the Central Board of Direct Taxes and as per clause 25(1) of the said circular it has been clearly indicated that Section 194BB of the Act would not apply to Stake Money.
12. Hence, petitioners have contended that Stake Money paid by the race clubs to the horse owners cannot be construed as winnings from games of any sort as per Section 194B of the Act and consequently, they have prayed this Court to hold that Section 194B of the Act is not applicable to the petitioners.
SHOW CAUSE NOTICES ISSUED TO TURF CLUB AND FINDINGS REORDED BY THE ASSESSING OFFICER 
13. The assessing officer in W.P.Nos.6565- 6568/2013 and 6651-6652/2013 has passed assessment orders under Section 201(1) of the Act and prior to it show cause notice came to be issued indicating thereunder that scope of Section 194B had been widened by the insertion of words [or card game and other game of any sort] with effect from 01.06.2001 and horse race is held to be a game and as such it has to be held that petitioner – Bangalore Turf Club to be an assessee in default under Section 201 of the Act for its failure to deduct the tax from the stake money prizes paid to the horse owners. Said show cause notice came to be replied by the petitioner by submitting a detailed reply. The assessing officer without affording personal hearing to the 'assessee in default' though sought for proceeded to examine the reply given and arrived at a conclusion that it should be held as an assessee in default on the following grounds:
	(a)
	 
	horse racing is a game as held by the Hon'ble Apex Court in Dr. K.R. Lakshmanan (supra);

	(b)
	 
	horse racing is a game involving many wealthy stake holders and earn various rewards including stake money; 

	(c)
	 
	raising horses and running them in races is not a hobby but a regular systematic and organised activity by such race horse owners and they earn income by sale and lease of race horses. 


While examining as to whether stake money would fall under the purview of the words 'and other game of any sort' inserted in Section 194B held it to be so on the following grounds:
	(a)
	 
	the benefit of circular no.240 dated 17.05.1978 which exempted the stake money receipt by race horse owners from the purview of TDS under Section 194BB cannot be extended beyond the scope of Section 194BB to conclude that similar receipts are not a subject matter of tax deduction at source under Section 194B of the Act.

	(b)
	 
	The use of the phrase 'other game of any sort' has to be construed to mean winnings from any game irrespective of whether such winning involve any chance or luck or skill.

	(c)
	 
	Section 74A does not indicate that stake money receipts are to be construed as income from the activity of owning and maintaining race horses as contrasted to income from winnings from race horses.

	(d)
	 
	Section 2(24)(ix) of the Act indicates that income includes winnings from races including horse races and stake money received by race horse owner is not excluded from its purview nor it indicates that the accrual of stake money is incidental to the activity of owning and maintaining race horses. However, Explanation (ii) to Section 2(24)(ix) having been inserted by Finance Act, 2001 with effect from 01.06.2001 defines "card games or other games of any sort" to include the games defined thereunder or any similar game and as such, it means that in "any game" in which people compete to win prizes would take within its fold the stake money received by the race horse owners.


On these grounds, the reply given to show cause by the Bangalore Turf Club came to be rejected and assessment orders came to be passed and demand notices raised thereunder vide Annexures-G to G9 and G10 to G19 respectively.
14. Since maintainability of these writ petitions have been challenged, it would be appropriate to adjudicate the same as preliminary point and thereafter proceed to examine the writ petitions on merits, if required.
RE: POINT NO.1:
15. Sri.K.V.Aravind, learned counsel appearing on behalf of the department has contended that the writ petitions are not maintainable since orders passed by the Assessing officer under section 201(1) and 201(1A) of the Act are appealable before the Commissioner of Income Tax-Appeals under section 246A of the Act and petitioners without availing the statutory remedy of appeal, petitioners cannot invoke extraordinary jurisdiction of this Court and as such they cannot maintain present writ petitions. In support of his submissions he has relied upon the following judgments:
	(1)
	 
	Hyderabad Race Club (supra)

	(2)
	 
	CIT v. Vijaybhai N. Chandrani [2013] 357 ITR 713/217 Taxman 138/35 taxmann.com 580 (SC)

	(3)
	 
	CIT v. Chhabil Dass Agarwal [2013] 357 ITR 357/217 Taxman 143/36 taxmann.com 36 (SC)


16. Per contra learned Advocates appearing for the petitioners in W.P.Nos.6565-6568/2013 have contended that at the first instance after issuance of show cause notice by the third respondent they have invoked the extraordinary writ jurisdiction of this court since there is no appeal provisions under the Income Tax Act to challenge the show cause notice and when the matter was under consideration before this Court Assessing Officer has passed the assessment orders without jurisdiction and as such they have contended present writ petitions are maintainable. It is contended by learned Advocates appearing for petitioners that even otherwise, when the action of the respondents is challenged on the grounds of violation of principles of natural justice as well as one without jurisdiction, petitioners would be entitled to maintain writ petitions. Sri.Naganand, learned senior counsel appearing for the petitioner would contend that after filing of these writ petitions and after notice came to be ordered on 06.02.2013 which was duly served on the learned standing counsel, third respondent has created certain records by antedating the assessment orders as 06.02.2013 and served the same on the petitioner on 07.02.2013 at 2.35 P.M which was accompanied by demand notices and said orders having been passed without notice to the petitioner and same being in violation of principles of natural justice, petitioners are entitled to question them by invoking writ jurisdiction. It is also contended that petitioner in its reply to the impugned notices had submitted reply on 23.01.2013 and had specifically requested for personal hearing before any order is passed and on receipt of said reply, the Assessing Officer ought to have heard the petitioners and without affording any opportunity to petitioners, third respondent has proceeded to pass assessment orders in which proceedings undisputedly neither petitioners nor their representatives had appeared before the assessing authority. As such it is contended that assessment orders are liable to be quashed in writ jurisdiction by this court and availability of alternate remedy of appeal in the background of factual aspects would not bar the petitioner to approach this Court invoking exercise of extraordinary jurisdiction. In support of his submission he has relied upon the following Judgments:
	(1)
	 
	Baburam Prakash Chandra Maheshwari v. Antarim Zila Parishat AIR 1969 SC 556

	(2)
	 
	Whirlpool Corporation v. Registrar of Trade Marks[1998] 8 SCC 1

	(3)
	 
	Harbanslal Sahnia v. Indian Oil Corpn. Ltd. [2003] 2 SCC 107

	(4)
	 
	State of H.P.., v. Gujarat Ambuja Cement Ltd. [2005] 6 SCC 499 


17. Sri.K.P.Kumar, learned senior counsel appearing for respondents 4 to 12 in W.P.6565- 6568/2013 would also support Sri.S.S.Naganand, learned senior counsel and would add by contending that declining to entertain a writ petition against an assessment order would not be a invariable rule when it involves jurisdictional aspect, violation of principles of natural justice and interpretation of statutory provisions writ petition would be maintainable. In support of his submissions he has relied upon the following Judgment:
1. Sasken Communication Technologies Ltd. v. Commissioner Of Commercial Taxes [2012] 55 VST 89 (Kar.).
18. It would emerge from records that at the first instance petitioner in W.P.Nos.6565-6568/2013 and W.P.Nos.6651-6652/2013 had filed these writ petitions challenging the show cause notices issued to them whereunder the jurisdictional assessing officers had called upon the respective petitioners to show cause as to why action should not be taken against them for not having deducted income tax while making payment of stake money (prize money) to the race horse owners. Undisputedly said show cause notices have been replied by the petitioners and certain details called for have also been furnished to the assessing officers by the respective petitioners.
19. Challenging the said show causes notices on various grounds including the jurisdiction of the authority to issue show cause notice and contending that it is a colourable exercise of power writ petitions came to be filed. During pendency of writ petitions, assessment orders came to be passed and as such application for amendment came to be filed by petitioners and said application was allowed and petitioners were allowed to raise additional grounds and additional prayers.
20. It is well settled law that when an alternate or efficacious remedy is available to a litigant same should be exhausted before invoking the extraordinary jurisdiction and when such jurisdiction is invoked the existence of adequate alternate remedy will be taken note of before issuing writ or exercising the extraordinary jurisdiction. Where such alternate remedy is available it would be normal to refrain from exercising extraordinary jurisdiction unless there are good grounds thereof. However, writ Courts would not lose sight of the fact that a writ in the nature of certiorari will issue, provided the requisite grounds exist and mere existence of alternate remedy would not per se act as a barrier to the issuance of such writs. The exercise of extraordinary jurisdiction by the writ Court would depend upon variety of individual facts which is pre-eminently one of discretion. No inflexible rule can be laid down or in other words there cannot be any straight jacket formula in this regard.
21. The Hon'ble Apex Court in Babu Ram Prakash Chandra Maheshwari's case (supra) has held that existence of alternate remedy would not bar filing of the writ petition where it is alleged that the authorities had acted under the provisions of law which are ultra vires or where it is alleged that authorities is acted in violation of principles of natural justice or exercise of jurisdiction is one without authority of Law. It has been held in the said judgment as under:
'3. It is a well-established proposition of law that when an alternative and equally efficacious remedy is open to a litigant he should be required to pursue that remedy and not to invoke the special jurisdiction of the High Court to issue a prerogative writ. It is true that the existence of a statutory remedy does not affect the jurisdiction of the High Court to issue a writ. But, as observed by this Court in Rashid Ahmed v. Municipal Board, Kairana, 1950 SCR 566=(AIR 1950 SC 163), "the existence of an adequate legal remedy is a thing to be taken into consideration in the matter of granting writs" and where such a remedy exists it will be a sound exercise of discretion to refuse to interfere in a writ petition unless there are good grounds therefor. But it should be remembered that the rule of exhaustion of statutory remedies before a writ is granted is a rule of self-imposed limitation, a rule of policy, and discretion rather than a rule of law and the Court may therefore in exceptional cases issue a writ such as a writ of certiorari notwithstanding the fact that the statutory remedies have not been exhausted. In The State of Uttar Pradesh v. Mohammad Nooh, 1958 SCR 595, 605=(AIR 1958 SC 86, 93), S.R. Das, C.J., speaking for the Court, observed:
"In the next place it must be borne in mind that there is no rule, with regard to certiorari as there is with mandamus, that it will lie only where there is no other equally effective remedy. It is well established that, provided the requisite grounds exist, certiorari will lie although a right of appeal has been conferred by statute. (Halsbury's Laws of England, 3rd Ed., Vol. II, p. 130 and the cases cited there). The fact that the aggrieved party has another and adequate remedy may be taken into consideration by the superior court in arriving at a conclusion as to whether it should, in exercise of its discretion, issue a writ of certiorari to quash the proceedings and decisions of inferior Courts subordinate to it and ordinarily the Superior Court will decline to interfere until the aggrieved party has exhausted his other statutory remedies, if any. But this rule requiring the exhaustion of statutory remedies before the writ will be granted is a rule of policy, convenience and discretion rather than a rule of law and instances are numerous where a writ of certiorari has been issued in spite of the fact that the aggrieved party had other adequate legal remedies. In the King v. Postmaster-General Ex parte Carmichael [1928 (1) KB 291] a certiorari was issued although the aggrieved party had an alternative remedy by way of appeal. It has been held that the superior court will readily issue a certiorari in a case where there has been a denial of natural justice before a Court of summary jurisdiction. The case of Rex v. Wandsworth Justices Ex parte Read, 1942(1)KB 281 is an authority in point. In that case a man had been convicted in a Court of summary jurisdiction without giving him an opportunity of being heard. It was held that his remedy was not by a case stated or by an appeal before the quarter sessions but by application to the High Court for an order of certiorari to remove and quash the conviction."
There are at least two well-recognised exceptions to the doctrine with regard to the exhaustion of statutory remedies. In the first place, it is well-settled that where proceedings are taken before a Tribunal under a provision of law, which is ultra vires, it is open to a party aggrieved thereby to move the High Court under Article 226 for issuing appropriate writs for quashing them on the ground that they are incompetent, without his being obliged to wait until those proceedings run their full course. -(See the decisions of this Court in Carl Still G.m.b.H .v. State of Bihar AIR 1961 SC 1615 and Bengal Immunity Co. Ltd. v. State of Bihar, [1955] 2 SCR 603 = (AIR 1955 SC 661). In the second place, the doctrine has no application in a case where the impugned order has been made in violation of the principles of natural justice. (See 1958 SCR 595, 605=(AIR 1958 SC 86, 93)'.
22. The Hon'ble Apex Court in the case of Whirlpool Corporation (supra) while examining the maintainability of writ petition against a show cause notice has held that availability of alternate remedy would not operate as a bar to invoke the extraordinary jurisdiction atleast in three contingencies namely, where writ petition has been filed for enforcement of fundamental rights or where there has been violation of principles of natural justice or where the order or proceedings is wholly without jurisdiction or the vires of an Act is challenged. It has been held as under:
'14. The power to issue prerogative writs under Article 226 of the Constitution is plenary in nature and is not limited by any other provision of the Constitution. This power can be exercised by the High Court not only for issuing writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari for the enforcement of any of the Fundamental Rights contained in Part III of the Constitution but also for "any other purpose".
15. Under Article 226 of the Constitution, the High Court, having regard to the facts of the case, has a discretion to entertain or not to entertain a writ petition. But the High Court has imposed upon itself certain restrictions one of which is that if an effective and efficacious remedy is available, the High Court would not normally exercise its jurisdiction. But the alternative remedy has been consistently held by this Court not to operate as a bar in atleast three contingencies, namely, where the writ petition has been filed for the enforcement of any of the Fundamental Rights or where there has been a violation of the principle of natural justice or where the order or proceedings are wholly without jurisdiction or the vires of an Act is challenged. There is a plethora of case-law on this point but to cut down this circle of forensic whirlpool, we would rely on some old decisions of the evolutionary era of the constitutional law as they still hold the field.'
23. Yet again the Hon'ble Apex Court in Harbanslal Sahnia (supra) has held that rule of exclusion of writ jurisdiction on account of availability of alternate remedy is of discretion and not of compulsion and has laid down the broad contours under which the High Courts would exercise its writ jurisdiction in spite of availability of alternate remedy.
24. The above principles have been reiterated by Hon'ble Apex Court in the case of Gujarat Ambuja Cement Ltd. (supra). It came to be held as under:
"17. Stand of the respondents on the other issues was to the effect that the submissions of the appellants do not carry any weight and have been made overlooking the factual and legal position. The submissions completely overlook the essence of the notifications and are based on misreading them.
18. We shall first deal with the plea regarding alternative remedy as raised by the appellant-State. Except for a period when article 226 was amended by the Constitution (42nd Amendment) Act, 1976, the power relating to alternative remedy has been considered to be a rule of self-imposed limitation. It is essentially a rule of policy, convenience and discretion and never a rule of law. Despite the existence of an alternative remedy it is within the jurisdiction of Constitution. At the same time, it cannot be lost sight of that though the matter relating to an alternative remedy has nothing to do with the jurisdiction of the case, normally the High Court should not interfere if there is an adequate efficacious alternative remedy. If somebody approaches the High Court without availing the alternative remedy provided the High Court should ensure that he has made out a strong case or that there exist good grounds to invoke the extraordinary jurisdiction.
19. Constitution Benches of this Court in K.S. Rashid and Son v. Income-tax Investigation Commission* AIR 1954 SC 207, Sangram Singh v. Election Tribunal, Kotah AIR 1955 SC 425, Union of India v. T.R. Varma AIR 1957 SC 882, State of U.P v. Mohammad Nooh AIR 1958 SC 86 and K.S.Venkataraman and Co. (P) Ltd., v. State of Madras AIR 1966 SC 1089, held that article 226 of the Constitution confers on all the High Courts a very wide power in the matter of issuing writs. However, the remedy of writ is an absolutely discretionary remedy and the High Court has always the discretion to refuse to grant any writ if it is satisfied that the aggrieved party can have an adequate or suitable relief elsewhere. The Court, in extraordinary circumstances, may exercise the power if it comes to the conclusion that there has been a breach of principles of natural justice or procedure required for decision has not been adopted.
20. Another Constitution Bench of this Court in State of Madhya Pradesh v. Bhailal Bhai etc. etc., AIR (1964) SC 1006, held that the remedy provided in a writ jurisdiction is not intended to supersede completely the modes of obtaining relief by an action in a civil court or to deny defence legitimately open in such actions. The power to give relief under Article 226 of the Constitution is a discretionary power. Similar view has been re-iterated xxx in [2003] 1 SCC 72.
21. In Harbanslal Sahnia v. Indian Oil Corporation Ltd. [2003] 2 SCC 107, this Court held that the rule of exclusion of writ jurisdiction by availability of alternative remedy is a rule of discretion and not one of compulsion and the court must consider the pros and cons of the case and then may interfere if it comes to the conclusion that the petitioner seeks enforcement of any of the fundamental rights; where there is failure of principles of natural justice or where the orders or proceedings are wholly without jurisdiction or the vires of an Act is challenged.
22. In G. Veerappa Pillai v. Raman and Raman Ltd., AIR (1952) SC 192; xxx [2001] 6 SCC 569, this Court held that where hierarchy of appeals is provided by the statute, party must exhaust the statutory remedies before resorting to writ jurisdiction".
25. Division Bench of this Court in [Sasken Communication Technologies Ltd. (supra)] has held that when the case involves interpretation of constitutional provisions and when the authorities have already interpreted these provisions in a particular manner, the party approaching the very departmental authorities would make no difference and as such entertainment of a writ petition though statute provides an alternate remedy would not be a bar. It has been held by the Division Bench as under:
"55. It was contended that against the order passed by the assessing authority, a statutory first appeal and against that appeal, a statutory second appeal is provided and therefore the learned single judge was justified in directing the parties to approach the appellate forum and this court should not entertain these appeals. Normally, when the statute provides an alternative remedy by way of an appeal, this court declines to entertain a writ petition against such assessment orders. But, it is not an invariable rule specifically when the case involves interpretations of constitutional provisions and when the authorities have already interpreted these provisions in a particular manner, the question of the party approaching the very departmental authorities would make no difference. That apart, these assessment orders are passed after coming into force of the Finance Act, 1994 and when service tax was imposed. The question for consideration is, when once by a parliamentary legislation, service tax is levied on the entire consideration received by the assessee, whether it is open to the State Legislature to levy sales tax on any portion of the said consideration which has already suffered service tax. Even otherwise also, the question for consideration is as discussed above, whether the contract in question is an indivisible contract or a composite contract and even if it is a composite contract, what is the dominant nature of the contract. These are matters which require to be interpreted by this court. It will have an effect not only on the assessee before this court, but to all the assessees who are similarly placed in the State, so that the law is settled and assessment orders to be passed by the authorities would be in accordance with law. Therefore we do not see any merit in the contention that merely because an alternative remedy is provided against these orders by way of statutory appeals, that this court should not entertain these writ appeals."
26. It also requires to be noticed that section 197 of the Act which came to be inserted by Finance Act, 1997 with effect from 01.06.1997 provided for the Assessing Officer to issue certificate to pay or to deduct income-tax at any lower rate or deduct no income tax if he is satisfied that total income of the recipient would qualify for the same, to issue certificate to the person responsible for paying the income to the said effect. Chapter XVII deals with collection and recovery of Tax deduction at source. Section 190 of the Act mandates that deduction will have to be made at source and also advance payment of tax so deducted. Under sub-section (1) of section 197 where in the case of any income of any person or sum payable to any person, income tax is required to be deducted either at the time of credit or at the time of payment at the rates in force under the provisions specified thereunder. However, if the Assessing Officer is satisfied that the total income of the recipient justifies deduction of income-tax at any lower rate or no deduction of income-tax as the case may be then Assessing officer on an application made by the assessee in this behalf give to him such certificate as may be appropriate. In such an event person responsible for paying the income would be required to deduct tax so specified in the certificate or is not required to deduct tax as the case may be. Undisputedly, section 194B and 194BB was omitted by Finance Act, 1986 with effect from 01.04.1987. As such, the petitioner who according to the revenue was required to deduct tax on the stake money could not have approached the jurisdictional officer to seek for issuance of a certificate contending that it is not liable to deduct tax or in other words, deduct no tax on any ground whatsoever. Such remedy which was available to the assessee like in the instant case to the petitioner has been taken away by virtue of section 197 having been removed or deleted from the statute.
27. The High Court of Andhra Pradesh in the case of P.V.Rajagopal v. Union Of India [1998] 233 ITR 678/99 Taxman 475 was examining as to whether the employee after deduction by the employer should file a return and seek refund and as such, writ petition by the Trade Unions on behalf of the employees would be maintainable or not has held that the employer was acting as the agent of the revenue and was also an instrument of the State and the alleged violations of the Income-tax involved the service conditions of the employees and as such, it has been held that Trade Unions were entitled and justified in filing the writ petitions. It has been held in the said judgment as under:
"The alternate remedy is for an assessee to apply to the Income-tax Officer for a certificate under section 197 that the amount presumably is not subject to deduction of tax at source or should be subject to deduction at a lower rate. This section may work well in the case of unusual or extraordinary payments. But in the case of an interest subsidy payable to thousands of employees it would be meaningless to suggest that each employee should approach the Income-tax Officer for a certificate under section 197. Some employees may be able to get it in time, some may not be able to get it. Some Income-tax Officers may grant certificates and some as in the present case deny certificates under some misunderstanding about the scope of the section or the taxability of the amount in question. It must be xxx compel any such adjudication by him. Yet a misunderstanding of the provisions by the field officers and reluctance of the Central Board of Direct Taxes to clarify the matter has led to a situation where the employees have to carry on litigation in several High Courts or transfer the unnecessary burden to the employees who can hardly bear them. In our considered opinion, the action taken under section 201 was wholly illegal and not authorised by the statute. It amounted to an unreasonable coercion which has to be resisted only by invoking the extraordinary jurisdiction of this court. There is thus no loophole which requires to be plugged. Perhaps, a better solution may be evolved. In this background, the contention of learned senior standing counsel for the Revenue that there is an alternate remedy by way of assessment procedure is unacceptable."
28. A co-ordinate Bench of this Court in the case of Hyderabad Industries v. ITO [1991] 188 ITR 749/59 Taxman 202 while holding that an amount which will not be included in the total income of a person cannot be construed as "income" for the purposes of deduction of tax at source has held as under:
"The construction sought to be placed by the respondents is based on a distinction which has no substance in it. It is not understandable as to why a benefit which will not be included in the total income of a person, should be considered as "income" for the purpose of deduction of tax at source at all. The purpose of deduction of tax at source is not to collect a sum which is not a tax levied under the Act; it is to facilitate the collection of the tax lawfully leviable under the Act. The interpretation put on those provisions by the respondents would result in collection of certain amounts by the State which is not a tax qualitatively. Such an interpretation of the taxing statute is impermissible."
29. In the instant case, the petitioner cannot be held to be deductor under section 201 of the Act since according to the revenue, petitioner is required to deduct tax at source under section 194B.
30. The Apex Court in Akhil Bharatiya Soshit Karamchari Sangh (Railway) v. UOI  [1981] 1 SCC 246 while examining the maintainability of a writ petition filed by an unrecognised association has held to the following effect:
"62. A technical point is taken in the counter-affidavit that petitioner 1 is an unrecognised association and that, therefore, the petitioner to that extent, is not sustainable. It has to be overruled. Whether the petitioners belong to a recognised union or not, the fact remains that a large body of persons with a common grievance exists and they have approached this Court under Article 32. Our current processual jurisprudence is not of individualistic Anglo- Indian mould. It is broad-based and people-oriented, and envisions access to justice through 'class actions', 'public interest litigation', and 'representative proceedings'. Indeed, little Indians in large numbers seeking remedies in courts through collective proceedings, instead of being driven to an expensive plurality of litigations, is an affirmation of participative justice in our democracy. We have no hesitation in holding that the narrow concept of 'cause of action' and 'person aggrieved' and individual litigation is becoming obsolescent in some jurisdictions. It must fairly be stated that the learned Attorney-General has taken no objection to a non-recognised association maintaining the writ petitions."
31. Yet again, Apex Court in the case of S.P. Gupta v. UOI  [1981](supp.) SCC 87 where legal wrong or legal injury is caused to a determinate class or group of persons or the constitutional or legal rights of such determinate class or group of persons is violated, then judicial redressal would be permissible. It has been held in the said judgment as under:
'17. It may therefore now be taken as well-established that where a legal wrong or a legal injury is caused to a person or to a determinate class of persons by reason of violation of any constitutional or legal right or any burden is imposed in contravention of any constitutional or legal provision or without authority of law or any such legal wrong or legal injury or illegal burden is threatened and such person or determinate class of persons is by reason of poverty, helplessness or disability or socially or economically disadvantaged position, unable to approach the Court for relief, any member of the public can maintain an application for an appropriate direction, order or writ in the High Court under Article 226 and in case of breach of any fundamental right of such person or determinate class of persons, in this Court under Article 32 seeking judicial redress for the legal wrong or injury caused to such person or determinate class of persons.
Where the weaker sections of the community are concerned, such as undertrial prisoners languishing in jails without a trial, inmates of the Protective Home in Agra or Harijan workers engaged in road construction in the district of Ajmer, who are living in poverty and destitution, who are barely eking out a miserable existence with their sweat and toil, who are helpless victims of an exploitative society and who do not have easy access to justice, this Court will not insist on a regular writ petition to be filed by the public-spirited individual espousing their cause and seeking relief for them. This Court will readily respond even to a letter addressed by such individual acting pro bono publico. It is true that there are rules made by this Court prescribing the procedure for moving this Court for relief under Article 32 and they require various formalities to be gone through by a person seeking to approach this Court. But it must not be forgotten that procedure is but a handmaid of justice and the cause of justice can never be allowed to be thwarted by any procedural technicalities. The Court would therefore unhesitatingly and without the slightest qualms of conscience cast aside the technical rules of procedure in the exercise of its dispensing power and treat the letter of the public-minded individual as a writ petition and act upon it. Today a vast revolution is taking place in the judicial process; the theatre of the law is fast changing and the problems of the poor are coming to the forefront. The Court has to innovate new methods and devise new strategies for the purpose of providing access to justice to large masses of people who are denied their basic human rights and to whom freedom and liberty have no meaning. The only way in which this can be done is by entertaining writ petitions and even letters from public spirited individuals seeking judicial redress for the benefit of persons who have suffered a legal wrong or a legal injury or whose constitutional or legal right has been violated but who by reason of their poverty or socially or economically disadvantaged position are unable to approach the Court for relief. It is in this spirit that the Court has been entertaining letters for Judicial redress and treating them as writ petitions and we hope and trust that the High Courts of the country will also adopt this pro-active, goal-oriented approach. But we must hasten to make it clear that the individual who moves the Court for judicial redress in cases of this kind must be acting bona fide with a view to vindicating the cause of justice and if he is acting for personal gain or private profit or out of political motivation or other oblique consideration, the Court should not allow itself to be activised at the instance of such person and must reject his application at the threshhold, whether it be in the form of a letter addressed to the Court or even in the form of a regular writ petition filed in Court. We may also point out that as a matter of prudence and not as a rule of law, the Court may confine this strategic exercise of jurisdiction to cases where legal wrong or legal injury is caused to a determinate class or group of persons or the constitutional or legal right of such determinate class or group of persons is violated and as far as possible, not entertain cases of individual wrong or injury at the instance of a third party, where there is an effective legal-aid organisation which can take care of such cases.
18. The types of cases which we have dealt with so far for the purpose of considering the question of locus standi are those where there is a specific legal injury either to the applicant or to some other person or persons for whose benefit the action is brought, arising from violation of some constitutional or legal right or legally protected interest. What is complained of in these cases is a specific legal injury suffered by a person or a determinate class or group of persons. But there may be cases where the State or a public authority may act in violation of a constitutional or statutory obligation or fail to carry out such obligation, resulting in injury to public interest or what may conveniently be termed as public injury as distinguished from private injury. Who would have standing to complain against such act or omission of the State or public authority? Can any member of the public sue for judicial redress? Or is the standing limited only to a certain class of persons? Or is there no one who can complain and the public injury must go unredressed? To answer these questions it is first of all necessary to understand what is the true purpose of the Judicial function. This is what Prof. Thio states in his book on Locus Standi and Judicial Review:
Is the judicial function primarily aimed at preserving legal order by confining the legislative and executive organs of government within their powers in the interest of the public (Jurisdiction de droit objectif) or is it mainly directed towards the protection of private individuals by preventing illegal encroachments on their individual rights (jurisdiction de droit subjectif)? The first contention rests on the theory that Courts are the final arbiters of what is legal and illegal ....Requirements of locus standi are therefore unnecessary in this case since they merely impede the purpose of the function as conceived here. On the other hand, where the prime aim of the judicial process is to protect individual rights, its concern with the regularity of law and administration is limited to the extent that individual rights are infringed.
We would regard the first proposition as correctly setting out the nature and purpose of the judicial function, as it is essential to the maintenance of the rule of law that every organ of the State must act within the limits of its power and carry out the duty imposed upon it by the Constitution or the law. If the State or any public authority acts beyond the scope of its power and thereby causes a specific legal injury to a person or to a determinate class or group of persons, it would be a case of private injury actionable in the manner discussed in the preceding paragraphs. So also if the duty is owed by the State or any public authority to a person or to a determinate class or group of persons, it would give rise to a corresponding right in such person or determinate class or group of persons and they would be entitled to maintain an action for judicial redress. But if no specific legal injury is caused to a person or to a determinate class or group of persons by the act or omission of the State or any public authority and the injury is caused only to public interest, the question arises as to who can maintain an action for vindicating the rule of law and setting aside the unlawful action or enforcing the performance of the public duty. If no one can maintain an action for redress of such public wrong or public injury, it would be disastrous for the rule of law, for it would be open to the State or a public authority to act with impunity beyond the scope of its power or in breach of a public duty owed by it. The Courts cannot countenance such a situation where the observance of the law is left to the sweet will of the authority bound by it, without any redress if the law is contravened. The view has therefore been taken by the Courts in many decisions that whenever there is a public wrong or public injury caused by an act or omission of the State or a public authority which is contrary to the Constitution or the law, any member of the public acting bona fide and having sufficient interest can maintain an action for redressal of such public wrong or public injury. The strict rule of standing which insists that only a person who has suffered a specific legal injury can maintain an action for judicial redress is relaxed and a broad rule is evolved which gives standing to any member of the public who is not a mere busybody or a meddlesome interloper but who has sufficient interest in the proceeding. There can be no doubt that the risk of legal action against the State or a public authority by any citizen will induce the State or such public authority to act with greater responsibility and care thereby improving the administration of justice. Lord Diplock rightly said in Rex v. Inland Revenue Commissioners. [1981] 2 WLR 722,740.
It would, in my view, be a grave lacuna in our system of public law if a pressure group, like the federation, or even a single public-spirited taxpayer, were prevented by outdated technical rules of locus standi from bringing the matter to the attention of the Court to vindicate the rule of law and get the unlawful conduct stopped.... It is not, in my view, a sufficient answer to say that judicial review of the actions of officers or departments of Central Government is unnecessary because they are accountable to Parliament for the way in which they carry out their functions. They are accountable to Parliament for what they do so far as regards efficiency and policy, and of that Parliament is the only judge; they are responsible to a Court of Justice for the lawfulness of what they do, and of that the Court is the only judge.
This broadening of the rule of locus standi has been largely responsible for the development of public law, because it is only the availability of judicial remedy for enforcement which invests law with meaning and purpose or else the law would remain merely a paper parchment, a teasing illusion and a promise of unreality. It is only by liberalising the rule of locus standi that it is possible to effectively police the corridors of powers and prevent violations of law. It was pointed out by Schwartz and H.W.R. Wade in their book on Legal Control of Government" at page 354:
Restrictive rules about standing are in general inimical to a healthy system of administrative law. If a plaintiff with a good case is turned away, merely because he is not sufficiently affected personally, that means that some government agency is left free to violate the law, and that is contrary to the public interest. Litigants are unlikely to expend their time and money unless they have some real interest at stake. In the rare cases where they wish to sue merely out of public spirit, why should they be discouraged?
It is also necessary to point out that if no one can have standing to maintain an action for judicial redress in respect of a public wrong or public injury, not only will the cause of legality suffer but the people not having any judicial remedy to redress such public wrong or public injury may turn to the street and in that process, the rule of law will be seriously impaired. It is absolutely essential that the rule of law must wean the people away from the lawless street and win them for the court of law.'
32. Even in the following cases apart from the citations noticed hereinabove, it has been held that an association has a locus standi to file a writ petition on behalf of its members:-
	(a)
	 
	Bandhua Mukti Morcha v. Union of Inida  [1984] 3 SCC 161.

	(b)
	 
	Supreme Court Advocates-On Record-Association v. Union of India [1993] 4 SCC.

	(c)
	 
	Steel Executives Association v. Rashtriya Ispat Nigam Ltd; [2000] 241 ITR 20/109 Taxman 127 (AP)-

	(d)
	 
	Bhel Employees Association v.Union of India; [2003] 261 ITR 15/128 Taxman 309 (Kar.)-

	(e)
	 
	Bhel Executive/Officers Associationv.Dy. CIT [2004] 269 ITR 390/141 Taxman 40 (Mad.)-

	(f)
	 
	All India Federation Of Tax Practitioners v. Union of India [1999] 236 ITR 1/[1998] 101 Taxman 401 (Delhi)-

	(g)
	 
	Federation Of Hotel & Restaurant Association Of India v. Union of India [1989] 178 ITR 97/46 Taxman 47 (SC)-


33. In that view of the matter, it cannot be gainsaid by the revenue that writ petitions are not maintainable and said contention raised by the revenue is hereby rejected.
RE: POINT NO.(2)
34. In view of point No.(1) having been answered in the affirmative, let me examine these writ petitions on merits.
35. The petitioner-clubs (hereinafter referred to as 'Turf Club') in the course of its activities of organising and carrying on horse racing, has been offering and paying price money to the owners of winning horses. Price money is also referred to as 'stake money' which is earned by the horse owners, whose horses win in a race. This money paid to the race horse owners would be in addition to the trophy that is given for some of the races.
36. The statutory provisions having a bearing on the point and its analysis will have to be made by considering the circulars issued by the Department and then record my finding thereon.
'STATUTORY PROVISIONS OF INCOME TAX ACT, 1961:
CHAPTER –I Definitions.
2. In this Act, unless the context otherwise requires, —
(24) "income" includes —
"(ix) any winnings from lotteries, crossword puzzles, races including horse races, card games and other games of any sort or from gambling or betting of any form or nature whatsoever;
Explanation – For the purposes of this sub-clause, —
	(i)
	 
	"lottery" includes winnings from prizes awarded to any person by draw of lots or by chance or in any other manner whatsoever, under any scheme or arrangement by whatever name called;

	(ii)
	 
	"card game and other game of any sort" includes any game show, an entertainment programme on television or electronic mode, in which people compete to win prizes or any other similar game;"

	 
	56. Income from other sources (1)**
	**
	**


(2) In particular, and without prejudice to the generality of the provisions of sub-section (1), the following incomes shall be chargeable to income-tax under the head "Income from other sources", namely –
	 
	"(i) & (ia)**
	**
	**


(ib) income referred to in sub-clause (ix) of clause (24) of section 2:
	
	"(58) Amounts not deductible **
	**
	**



	 
	(2) & (3)**
	**
	**


(4) In the case of an assessee having income chargeable under the head "Income from other sources", no deduction in respect of any expenditure or allowance in connection with such income shall be allowed under any provision of this Act in computing the income by way of any winnings from lotteries, crossword puzzles, races including horse races, card games and other games of any sort or from gambling or betting of any form or nature, whatsoever:
Provided that nothing contained in this sub-section shall apply in computing the income of an assessee, being the owner of horses maintained by him for running in horse races, from the activity of owning and maintaining such horses.
Explanation— For the purposes of this sub-section, "horse race" means a horse race upon which wagering or betting may be lawfully made."
74A Losses from certain specified sources falling under the head "Income from other sources".— (1) - omitted
(2) - omitted
(3) In the case of an assessee, being the owner of horses maintained by him for running in horse races (such horses being hereafter in this sub- section referred to as race horses), the amount of loss incurred by the assessee in the activity of owning and maintaining race horses in any assessment year shall not be set off against income, if any, from any source other than the activity of owning and maintaining race horses in that year and shall, subject to the other provisions of this chapter, be carried forward to the following assessment year and—
	(a)
	 
	it shall be set off against the income, if any, from the activity of owning and maintaining race horses assessable for that assessment year:

	
	 
	Provided that the activity of owning and maintaining race horses is carried on by him in the previous year relevant for that assessment year; and

	(b)
	 
	if the loss cannot be wholly so set off, the amount of loss not so set off shall be carried forward to the following assessment year and so on; so, however, that no portion of the loss shall be carried forward for more than four assessment years immediately succeeding the assessment year for which the loss was first computed.


Explanation.— For the purposes of this sub-section— 
	(a)
	 
	" amount of loss incurred by the assessee in the activity of owning and maintaining race horses" means— 

	(i)
	 
	in a case where the assessee has no income by way of stake money, the amount of expenditure (not being in the nature of capital expenditure) laid out or expended by him wholly and exclusively for the purposes of maintaining race horses;

	(ii)
	 
	in a case where the assessee has income by way of stake money, the amount by which such income falls short of the amount of expenditure (not being in the nature of capital expenditure) laid out or expended by the assessee wholly and exclusively for the purposes of maintaining race horses;

	(b)
	 
	" horse race" means a horse race upon which wagering or betting may be lawfully made;

	(c)
	 
	"income by way of stake money" means the gross amount of prize money received on a race horse or race horses by the owner thereof on account of the horse or horses or any one or more of the horses winning or being placed second or in any lower position in horse races.


"115BB. Tax on winnings from lotteries, crossword puzzles, races including horse races, card games and other games of any sort or gambling or betting of any form or nature whatsoever.— Where the total income of an assessee includes any income by way winnings from any lottery or crossword puzzle or race including horse race (not being income from the activity of owning and maintaining race horses) or card game and other game of any sort or from gambling or betting of any form or nature whatsoever, the income tax payable shall be the aggregate of —
	(i)
	 
	the amount of income-tax calculated on income by way of winnings from such lottery or crossword puzzle or race including horse race or card game and other game of any sort or from gambling or betting of any form or nature whatsoever, at the rate of 30%; and

	(ii)
	 
	the amount of income-tax with which the assessee would have been chargeable had his total income been reduced by the amount of income referred to in clause (i).


Explanation: for the purposes of this Section, "horse race" shall have the same meaning as in section 74A."
"194B. Winnings from lottery or crossword puzzle.— The person responsible for paying to any person any income by way of winnings from any lottery or crossword puzzle (or card game and other game of any sort) in an amount exceeding (five thousand rupees) shall, at the time of payment thereof, deduct income-tax thereon at the rates in force:
Provided that in a case where the winnings are wholly in kind or partly in cash and partly in kind but the part in cash is not sufficient to meet the liability of deduction of tax in respect of whole of the winnings, the person responsible for paying shall, before releasing the winnings, ensure that tax has been paid in respect of the winnings.
"194BB. Winnings from horse race.— Any person, being a bookmaker or a person to whom a licence has been granted by the Government under any law for the time being in force for horse racing in any race course or for arranging for wagering or betting in any race course, who is responsible for paying to any person any income by way of winnings from any horse race in an amount exceeding two thousand five hundred rupees shall, at the time of payment thereof, deduct income-tax thereon at the rates in force.
"197. Certificate for deduction at lower rate.— (1) Subject to rules made under sub-section 2(A), where in the case of any income of any person, or sum payable to any person, income-tax is required to be deducted at the time of credit or, as the case may be, at the time of payment at the rates in force under the provisions of sections 192, 193, 194, 194A, 194C, 194D, 194G, 194-I, 194J, 194K, 194LA and 195, the Assessing Officer is satisfied that the total income of the recipient justifies the deduction of income-tax at any lower rates or no deduction of income-tax as the case may be, the Assessing Officer shall, on an application made by the assessee in this behalf, give to him such certificate as may be appropriate.
(2) where any such certificate is given, the person responsible for paying the income shall, until such certificate is cancelled by the Assessing Officer deduct income-tax at the rates specified in such certificate or deduct no tax, as the case may be.
(2A) The Board may, having regard to the convenience of assessees and the interests of revenue, by notification in the Official Gazette, make rules specifying the cases in which, and the circumstances under which, an application may be made for the grant of a certificate under sub-section (1) and the conditions subject to which such certificate may be granted and providing for all other matters connected therewith."'
ANALYSIS OF STATUTORY PROVISIONS AND DISCUSSION THEREON:
37. The word 'income' as defined under the Act is inclusive. The legislature extended the connotation of the word 'income' so as to include within its ambit certain clauses of the income which, but for this inclusive definition, it would have fallen outside its scope. In the background, let me analyse the statutory provisions to ascertain whether 'Stake Money' would constitute 'Income' falling within the words "card game and other game of any sort" as defined under section 194B of the Act.
38. Sub-clause (ix) of sub-section (24) of section 2 was inserted by the Finance Act, 1972, with effect from 01.04.1972. A perusal of the above provision would indicate that any income from the winnings from lotteries, cross-word puzzles, races including horse races, card games or other games of any sort, gambling or betting of any form on nature would come within the definition of the income. The said income enumerated under section 2 (24) (ix) is chargeable to tax under section 56 (2) (ib) of the Act under the income from other sources and said section is the charging section.
39. Section 58 of the Act came to be amended by Finance Act, 1986, with effect from 01.04.1987 by inserting sub-section (4). It was inserted to provide that no deduction of any expenditure to be allowed in computing the income by way of winnings from lotteries, cross-word puzzles, races including horse races, card games and other games, or gambling or betting of any nature. Proviso to sub-section (4) of section 58 would indicate that sub-section (4) would not be applicable in respect of computing the income of a race horse owner earned from the activity of owning and maintaining such horses.
40. Section 74A was inserted by Finance Act, 1972, with effect from 01.04.1972. Sub-section (3) was inserted by Finance Act, 1974 with effect from 01.04.1975. Sub-sections (1) and (2) came to be omitted and sub-section (3) was amended by Finance Act, 1986 with effect from 01.04.1987. Sub-section (3) and its explanation deals with manner of carry forward and set off of income from the activity of owning and maintaining horses. The Explanation  (a) deals with the manner of computation of losses. Explanation (c) defines stake money.
41. A reading of Explanation (c) to sub-section (3) of section 74A would indicate that 'stake money' is an income arising out of the activity of owning and maintaining horses. It would also indicate that in case where the assessee has no income by way of stake money in the relevant year, the whole of the revenue expenditure laid out or expended by him wholly and exclusively for the purposes of maintaining race horses will be regarded as the loss incurred by him in the activity of owning and maintaining horses. However, where the assessee has income by way of stake money in the relevant year the amount of loss incurred by him in the activity of owning and maintaining race horses will be the amount by which the stake money falls short of the revenue expenditure laid out or expended by him wholly and exclusively for the purposes of maintaining such horses. The loss incurred by the taxpayer in the activity of owning and maintaining horses will be set off against his winnings, if any, from races, in the previous year and the balance, if any, will be carried forward to be set off against income from the same source in subsequent years. The loss computed for any previous year will be allowed to be set off in a subsequent year not only against the stake money received in the relevant subsequent year but also other winnings, if any, from races. 'Income by way of stake money' would mean the gross amount of prize money received on a race horse or race horses by the owner on account of the horse or horses or any one or more of the horses winning or being placed second or third or other lower position as the case may be in a horse race.
42. In fact, the Memorandum explaining the provisions of the Finance Bill, 1974 clearly recognises that the activity of maintaining horses and running them in races is akin to running a business. The relevant text of the Memorandum explaining the provisions in Finance Bill, 1974 is extracted herein below:
'Carry forward and set off of losses from horse races-Under an amendment made by the Finance Act, 1972, the exemption available under the Income-tax Act in respect of casual and non-recurring receipts was withdrawn and winnings from lotteries, cross-word puzzles, races including horse races, card games and other games of any sort or from gambling or betting of any form or nature whatsoever, were made chargeable to tax under the head "Income from other sources". The, taxable income from these is computed after allowing a deduction in respect of expenditure (not being in the nature of capital expenditure) incurred by the taxpayer wholly and exclusively for the purpose of making or earning such income. Under a specific provision made in the law, losses relating to these sources are allowed to be set off only against income from the same source. Further, losses relating to these sources incurred in one year are not allowed to be carried forward and set off against the income of a subsequent year. Race horse owners have to incur regular expenditure on the maintenance of horses. In fact, the activity of maintaining horses and running them in races is somewhat akin to a business carried on by a taxpayer in an organised manner. Under the existing provisions of law, however, while the losses incurred by a taxpayer in his business or profession are allowed to be carried forward and set off against the profits of the business or profession in subsequent years up to a period of eight assessment years, a race horse owner is not allowed to carry forward and set off the losses attributable to maintenance of such horses in subsequent years. With a view to mitigating the hardship arising from this position, the Bill seeks to provide that owners of race horses will be entitled to carry forward and set off the loss incurred by them on maintenance of race horses against their income from the source "races including horse races" in subsequent years. However, unlike taxpayers engaged in business or profession who are allowed to carry forward business losses up to eight years, the benefit of carry forward in such cases will be allowed only for four assessment years next following the assessment year for which the loss was first computed. Certain consequential amendments have also been proposed for this purpose.'
43. Section 115BB was introduced by Finance Act, 1986, with effect from 01.04.1987. In order to prevent unaccounted income, the legislature introduced a flat rate of tax on winnings from lotteries, cross-word puzzles, races including horse races etc., so that any income of casual non-recurring nature could be charged at flat rate. The scope and effect of this Section has been explained by the Board in a Circular No.461 dated 09.07.1986 which reads as under:
'Provision of a flat rate of tax on winnings from lotteries, cross-word puzzles, races, including horse races, etc.,- 31.1 Under the existing provisions, any income by way of winnings from lotteries, cross-word puzzles, races including horse races, card games and other games of any sort or from gambling or betting of any form or nature whatsoever is chargeable to tax under the head "Income from other sources" along with the other income of an assessee. By inserting a new section 115BB in the Income-tax Act, it has been provided that any income of a casual and non-recurring nature of the type referred to above, shall be charged to income-tax at a flat rate of 40 per cent. This provision will, however, not apply to income from the activity of owning and maintaining race horses. For this purpose, a new sub-section has been added to section 58 to provide that no deduction shall be allowed in respect of any expenditure or allowance in computing the income from the aforesaid sources. What has to be borne in mind is that apart from the general exemption of Rs.5,000 under section 10 (3), no further allowances or deductions are admissible against the gross winnings except in cases where there is a diversion by overriding title as in the case of certain lotteries where a certain percentage has to be foregone to the Government/agency conducting the lotteries. Consequential amendment has also been made in section 197(1)(a) of the Income-tax Act.'
44. A reading of section 115BB would indicate that income from the activity of owning and maintaining race horses has been specifically excluded. It would also be relevant and necessary to note the explanation found in the Finance Bill, 1986, whereunder the purpose of insertion of said section has been explained as under:
'Under the existing provisions of section 56 of the Income-tax Act, any income by way of winnings from lotteries, cross-word puzzles, races including horse races, card games and other games of any sort or from gambling or betting of any nature whatsoever is chargeable to tax under the head "Income from other sources" along with the other incomes of an assessee. It has been found that in several cases, lotteries have provided a medium to the assessees to camouflage their unaccounted income/wealth. Further, with a view to reducing the liability to tax, very often it has been contended that the winnings belong to several co-owners. Similarly, in the case of winnings from horse races, fictitious losses are set off against the winnings resulting in claims for refund of tax deducted at source. To curb these malpractices, the Finance Bill seeks to insert a new section 115BB to provide that gross winnings from lotteries, cross-word puzzles, races including horse races (other than income from the activity of owning and maintaining race horses), card games and other games of any sort or from gambling or betting of any nature whatsoever shall be chargeable to income-tax at a flat rate of 40 per cent on the gross winnings.'
45. Consequent to introduction of section 115BB, consequent amendments were effected in section 58 and Section 74A withdrawing the benefit of reduction of expenditure and set off losses in connection with such income. Section 58(4) was inserted to provide that no deduction of any expenditure would be allowed in computing the income by way of any winnings from lotteries, cross-word puzzles, races including horse races, card games and other games or gambling or betting of any nature. As already noticed hereinabove, proviso to section 58(4) would indicate that sub-section (4) would not apply in computing the income of a race horse owner earned from the activity of owning and maintaining such horses. This itself would clearly indicate that the intention of the legislature was to treat the winnings from lotteries, cross-word puzzles, horse races etc., differently the income earned from the activity of owning and maintaining horses.
46. With the introduction of section 115BB, sub-sections (1) and (2) of section 74A which provided for set off of losses with respect to lotteries, cross-word puzzles, races including horse races, card games and other games or gambling or betting of any nature were omitted. Obviously, for the reason, section 115BB contemplated tax on the gross amount of winnings while sub-sections (1) and (2) contemplated set off of losses. However, sub-section (3) of section 74A which provides the procedure of set off and carry forward of losses from the activity of owning and maintaining race horses came to be retained with certain modifications which would indicate the intention of the legislature to treat the activity of owning and maintaining horses separately. In other words, the net income from owning and maintaining horses (including income by way of stake money) was to be taxed after deducting expenses, if any, in earning the income and any unabsorbed loss continues to be carried forward to subsequent years as is made explicitly clear by sub-section (3) of section 74A.
47. Section 194B was inserted by Finance Act, 1972, with effect from 01.04.1972. It casts an obligation on every person responsible for paying any income by way of winnings from any lottery or cross- word puzzle in an amount exceeding Rs.1,000/-(substituted to Rs.10,000/- by Finance Act, 2001, with effect from 01.06.2001) is required to deduct income-tax thereon at the rates in force. This section was amended by Finance Act, 2001. After the words 'cross-word puzzle' the words 'or card game and other game of any sort' was inserted with effect from 01.06.2001.
48. Section 194BB was introduced by Finance Act, 1978, with effect from 01.04.1978 which provides for deduction of tax at source from income by way of winnings from horse races at such rates as prescribed. The Central Board of Direct Taxes by way of explanatory notes on the provisions of the Finance Act, 1978, issued Circular No.240 dated 17.05.1978 which indicates that the provisions of section 194BB would not apply to stake monies since such stake monies are not regarded as winnings from a horse race or races but constitute prize money which the owner of a race horse receives on account of his horse winning a position in the race.
49. The Circular No.240 issued in this regard would read as under:
'25.1 Deduction of tax at source from income by way of winnings from horse races – section 194BB – The Finance Act has inserted a new section 194BB in the Income-tax Act to provide for deduction of tax at source from income by way of winnings from horse races at such rates as may be prescribed in the Finance Act of the relevant year. The main features of this provision are explained below:—
	(a)
	 
	The obligation to deduct tax at source will apply only where such winnings are paid by a bookmaker or a person to whom a license has been granted by the Government under any law for the time being in force for horse racing in any race course or for arranging for wagering or betting in any race course.

	(b)
	 
	No tax will be deducted at source where the income by way of winnings from any horse race to be paid to a person is Rs.2,500/- or less, or where the payment is made before 1st June, 1978.

	(c)
	 
	The term "winnings" in common parlance, means the amount received by the punter in excess of the bet laid by him on the horse or horses which have won in the particular race. Where a punter places bets on more than one horse in a particular race, the expression "winnings" will connote the amount won by the punter in that horse race as reduced by the amount invested by way of bet on the particular horse or horses which won the race, and not by the amount invested on the horse or horses which won the race, and not by the amount invested on the horse or horses which won the race, and not by the amount invested on the horse or horses which lost in that race. Hence, where a punter invests Rs.100 each on two horses – horse 'A' and horse 'B' – in a particular horse race, and he wins Rs.500 on the bet placed on horse 'A' but loses the bet on horse 'B', the winnings of the punter from this horse race would be Rs.400 (Rs.500 – Rs.100 and not Rs.300 (Rs.500-Rs.200).

	(d)
	 
	Where the income by way of winnings from a horse race payable to a person exceeds Rs.2,500/-, tax will have to be deducted at source from such winnings even though the winnings may be paid to the person in instalments of less than Rs.2,500. Similarly, where the bookmaker or other person responsible for paying the winnings from horse races credits such winnings and debits the losses to the individual account of the punter, the set-off of the losses against the income would constitute constructive payment of such income. Hence, where the income by way of winnings from a horse race credited to the individual account of the punter exceeds Rs.2,500/- tax will have to be deducted at source at the time of payment of such winnings, even though the net amount payable to the punter after adjustment of the losses debited to his individual account may be less than Rs.2,500/-.

	(e)
	 
	The expression "any horse race" occurring in section 194BB would, where the context so requires, include more than one horse race. In view thereof, winnings by way of jackpot and treble pool would fall within the ambit of section 194BB.

	(f)
	 
	The provisions for deduction of tax at source will, however, not apply to income by way of stake money. This is because "stake money", in common parlance, is not regarded as winnings from a horse race, but really constitutes the "prize money" received on a horse race by the second or in any lower position.

	(g)
	 
	Part II of the Schedule to the Finance Act provides for the deduction of tax at source from such winnings at the rate of 34.5 per cent, (income-tax 30 per cent, plus surcharge 4.5 per cent.) in the case of resident non-corporate tax-payers. In the case of non-resident non-corporate tax-payers, tax will be deductible on the same basis as is currently applicable to income other than interest payable on a tax-free security, i.e., at the rate of 34.5 per cent or the higher appropriate rate applicable to the winnings from horse races if such winnings were the total income of the person.


25.2 Consequential changes have also been made in sections 197, 198, 199, 200, 202, 203, 204 and 205 of the Income-tax Act with a view to placing the tax deducted at source from horse race winnings on a par with the tax deducted at source from other categories of income.
25.3 The aforesaid provisions take effect from 1st April, 1978. However, as stated above, deduction of tax at source will not be made in cases where such winnings are paid before 1st June, 1978.'
50. Circulars issued by the Department are normally meant to be followed and accepted by the authorities. They are binding on all the authorities administering the tax department. The above referred circular which is in the nature of explanatory notes on the provisions relating to the Finance Act, 1978 cannot be held or construed as one not binding on the department inasmuch as, it is in pursuance of the said circular the stake money is not considered as winnings from any horse race as defined under section 194BB and no tax deduction has been made hitherto by any person, being a book maker or a person to whom licence has been granted for horse racing or for arranging for wagering or betting who is responsible for paying to any person any income by way of winnings from horse race. It is because of this circular issued, the department has not called upon such persons who fall under section 194BB to deduct income tax at the time of making such payments. It has been held by the Apex Court in the case of K.P.Varghese v. ITO [1981] 131 ITR 597/7 Taxman 13 that circulars issued by the Central Board of Direct Taxes are binding on the revenue. On account of I.T. authorities having levied tax by invoking sub-section (2) of section 52 of the Act which related to tax on actual gains, even in cases where transaction was honest and bona fide  and there being no understatement of the consideration, which was quite contrary to the instructions issued in the circular, CBDT yet again issued another circular by pointing out the steps to be taken, which came to be noticed by the Apex Court in the above-referred judgment and held as under:
'It has come to the notice of the Board that in some cases the Income-tax officers have invoked the provisions of section 52(2) even when the transactions were bona fide. In this context reference is invited to the decision of the Supreme Court in Navnit Lal C.Jeveri v. K.K. Sen [1965] 56 ITR 198 and Ellerman Lines Ltd., v Commissioner of Income tax [1971] 82 ITR 913, wherein it was held that the circular issued by the Board would be binding on all officers and persons employed in the execution of the Income-tax Act. Thus, the Income-Tax Officers are bound to follow the instruction issued by the Board."
and instructed the ITO's that "while completing the assessments they should keep in mind the assurance given by the Minister of Finance and the provisions of s. 52(2) of the I.T. Act may not be invoked in cases of bona fide transactions". These two circulars of the CBDT are, as we shall presently point out, binding on the tax department in administering or executing the provision enacted in sub-s.(2), but quite apart from their binding character, they are clearly in the nature of contemporanea expositio furnishing legitimate aid in the construction of sub-s. (2). The rule of construction by reference to contemporanea expositio is a well-established rule for interpreting a statute by reference to the exposition it has received from contemporary authority, though it must give way where the language of the statue is plain and unambiguous. This rule has been succinctly and felicitously expressed in Crawford on Statutory Construction, 1940 Edn., where it is stated in paragraph 219 that "administrative construction (i.e.., contemporaneous construction placed by administrative or executive officers charged with executing a statute) generally should be clearly wrong before it is overturned; such a construction, commonly referred to as practical construction, although non-controlling, is nevertheless entitled to considerable weight, it is highly persuasive". The validity of this rule was also recognised in Baleshwar Bagarti v. Bhagirathi Dass (1908) ILR 35 Cal 701, 713, where Mookerjee J. stated the rule in these terms:
"It is a well- settled principle of interpretation that courts in construing a statute will give much weight to the interpretation put upon it, at the time of its enactment and since, by those whose duty it has been to construe, execute and apply it."
and this statement of the rule was quoted with approval by this court in Deshbandhu Gupta & Co. v. Delhi Stock Exchange Association Ltd.[1979] 4 SCC 565; AIR 1979 SC 1049. It is clear from these two circulars that the CBDT, which is he highest authority entrusted with the execution of the provisions of the Act, understood sub-s. (2) as limited to cases where the consideration for the transfer has been understated by the assessee and this must be regarded as a strong circumstance supporting the construction which we are placing on that sub-section.
But the construction which is commending itself to us does not rest merely on the principle of contemporanea expositio. The two circulars of the CBDT to which we have just referred are legally binding on the revenue and this binding character attaches to the two circulars even if they be found not in accordance with the correct interpretation of sub-s.(2) and they depart or deviate from such construction. It is now well-settled as a result of two decisions of this court, one is Navnit Lal C. Javeri v. K.K. Sen, AAC (1965) 56 ITR 198 and the other in Ellerman Lines Ltd., v. Commissioner of Income tax [1971] 82 ITR 913 that circulars issued by the CBDT under s. 119 of the Act are binding on all officers and person employed in the execution of the Act even if they deviate from the provisions of the Act.'
51. In fact, the very same circular No.240 dated 17.05.1978 came up for consideration before the Division Bench of Madras High Court in the case of CIT. v.  Investment Trust of India Ltd [2003]264 ITR 506/127 Taxman 168 (Mad.) and came to be held as binding on the department.
52. It is the contention of Sri K.V.Aravind, learned Standing Counsel for the Income Tax Department that deductor has no right to question the validity of deduction to be made and only after filing the return of income same can be assailed in the assessment proceedings. He has relied upon the following judgment:
'Eli Lilly & Co.(India) (P.) Ltd. (supra)
(i) Whether the TDS provisions which are in the nature of machinery provisions are independent of the charging provisions?
At the outset, we wish to clarify that our judgment is confined strictly to the question of deductibility of tax from the "income chargeable under the head 'Salaries' under section 192(1). This introduction is important for the reason that unlike other sections in Chapter XVII-B regulating deduction of tax at source out of other payments, section 192 requires such deduction on "estimated income" chargeable under the head "Salary" and at the time of payment of salary. Chapter XVII is divided into various parts as A to F. Part A deals with deduction at source and advance payment. Section 190, inter alia, provides that notwithstanding the regular assessment in respect of any income, the tax on such income shall be payable by deduction or collection at source or by advance payment in accordance with the provisions of the chapter. Hence, before a regular assessment is made, tax on income becomes payable by deduction or collection at source or by advance payment in accordance with the provisions of the Chapter. Section 191 provides for direct payment of income-tax by the assessee in cases where provision for deduction of tax at source is not made under the Chapter. Part B of Chapter XVII contains a group of sections which provides for "deduction of tax" at source. Section 192 provides for deduction of tax on the income chargeable under the head "Salaries" by any person responsible for paying such salaries. Section 193 provides for deduction of income-tax by the person responsible for paying any income by way of "interest on securities." Section 194 provides for deduction of tax at source by the company paying "dividends". Section 194A, Section 194B, section 194BB, inter alia, provide for deduction of tax at source from the income of interest other than interest on securities, winnings from lotteries, winnings from horse races, respectively. Even with regard to payment to contractors and sub-contractors, specific provision is made for deducting tax at source on the basis of payment of such sum as income-tax on the income comprised therein. Under the 1961 Act, total income for the previous year is chargeable to tax under section 4. Section 4(2), inter alia, provides that in respect of income chargeable under section 4(1), income-tax shall be deducted at source where it is so deductible under any provision of the 1961 Act. Section 192(1) falls in the machinery provision. It deals with collection and recovery of tax. That provision is referred to in section 4(2).
(iii) On the scope of section 201(1) and section 201(1A)
A perusal of section 201(1) and section 201(1A) shows that both these provisions are without prejudice to each other. It means that the provisions of both the sub-sections are to be considered independently without affecting the rights mentioned in either of the sub-sections. Further, interest under section 201(1A) is a compensatory measure for withholding the tax which ought to have gone to the exchequer. The levy of interest is mandatory and the absence of liability for tax will not dilute the default. The liability of deducting tax at source is in the nature of a vicarious liability, which pre-supposes existence of primary liability. The said liability is a various liability and the principal liability is of the person who is taxable. A bare reading of section 201(1) shows that interest under section 201(1A), read with section 201(1) can only be levied when a person is declared an assessee-in-default. For computation o interest under section 201(1A), there are three elements. One is the quantum on which interest has to be levied. The second is the rate at which interest has to be charged. The rate of interest is provided in the 1961 Act. The quantum on which interest has to be paid is indicated by section 201(1A) itself. Sub-section (1A) specifies "on the amount of such tax" which is mentioned in sub-section (1) wherein, it is the amount of tax in respect of which the assessee has been declared in default. The object underlying section 201(1) is to recover the tax. In the case of short-deduction, the object is to recover the shortfall. As far as the period of default is concerned, the period starts from the date of deductibility till the date of actual payment of tax. Therefore, the levy of interest has to be restricted for the abovestated period only. It may be clarified that the date of payment by the concerned employee can be treated as the date of actual payment.
We are directing the Assessing Officer to examine each case to ascertain whether the employee-assessee (recipient) has paid the tax due on the home salary/special allowance(s) received from the foreign company. In case taxes due on home salary/ special allowance(s) stand paid then the Assessing Officer shall not proceed under section 201(1). In cases where the tax has not been paid, the Assessing Officer shall proceed under section 201(1) to recover the shortfall in the payment of tax.
Similarly, in each of the 104 appeals, the Assessing Officer shall examine and find out whether interest has been paid/recovered for the period between the date on which tax was deductible till the date on which the tax was actually paid. If, in any case, interest accrues for the aforestated period and if it is not paid then the adjudicating authority shall take steps to recover interest for the aforestated period under section 201(1A).'
In the above referred judgment, Apex Court was examining as to whether TDS provisions which are in the nature of machinery provisions are independent of the charging provisions. In the said judgment itself Apex Court has clarified that it is confined strictly to the question of deductibility of tax from the "income chargeable under the head 'salaries" under section 192(1) and as such this Court is of the view that principles laid down in the said judgment would be inapplicable to the facts of the present case.
CONCLUSION
53 A cursory look of Finance Act, 2001, introduced with effect from 01.04.2002 and particularly section 194B would indicate that it was introduced to tax deduction at source on winnings from 'card games and other games of any sort'. Explanation to section 2 (24) (ix) was simultaneously introduced along with the words inserted in Section 194B whereunder the card games and other games of any sort was introduced within the ambit of tax deduction along with lotteries and cross-word puzzles. It is relevant to point out that words namely, 'card game and other game of any sort' which came to be inserted in section 194B was already in existence in the definition clause namely, section 2(24)(ix) with effect from 01.04.1972 and section 115BB from the year 01.06.1987 introduced by Finance Act, 1986 itself. By insertion of these words, the Parliament has sought to bring into sweep the TDS to be made by the Payer even for the activity of 'card game and other game of any sort' by adding Explanation (ii) to section 2(24)(ix). The budget speech of the Finance Minister would indicate the backdrop in which amendment to section 194B was sought to be introduced namely, vast number of people were participating and winning various gifts or prizes in television shows and entertainment programs conducted by Electronic Media in respect of which the element of evasion of tax was found or in other words, such prize money paid to the winner/s was not being taxed. As such, Explanations (i) and (ii) also came to be inserted to section 2 (24) (ix) of the Act by Finance Act, 2001 with effect from 01.06.2001 which undisputedly is an inclusive definition. The relevant portion of the budget speech rendered by the Finance Minister is as under:
"Winnings from lotteries, cross-word puzzles etc., are currently taxed at 40%. As the marginal personal income-tax rates have now stabilised at 30%, this income will also now be taxed at 30%. Television game shows are very popular these days. I wish the winners well. At the same time, I propose that income-tax at the rate of 30% will be deducted at source from the winnings of these and all similar game shows."
When the mover of the Bill on the floor of the House explains the reason for introduction of such Bill and the speech made thereon can certainly be referred to for the purposes of ascertaining the mischief sought to be remedied by the legislation and the object and purpose for which the legislation was enacted. Thus, an exercise in the ascertainment of meaning of the statute, everything which is logically relevant would be admissible. Thus, while introducing Explanations (i) and (ii) to section 2(24)(ix) and the words 'or card game and other game of any sort' by Finance Act, 2001 with effect from 01.06.2001, the speech made by the Finance Minister while moving for such amendment by way of insertion to these sections, can be examined as it would throw light on the true intent of the legislature.
54. It is in this background the budget speech of the Finance Minister rendered on 28.02.2001 requires to be noticed to ascertain the intent of the legislature in bringing about the insertion of the words above referred to. The said budget speech would indicate that television game shows had gained popularity and such of those winners who receive the prize money which attract the income-tax will have to be deducted at source from the winnings of these games and all other similar games. The principles of ejusdem generis would squarely apply to the facts of the present case since the words or phraseology used in section 194B namely, 'other game of any sort' would take its colour from the context in which the same has been used and the said phrase can only be games akin to the games which are specifically mentioned in the said provision. As such, stake money or prize money cannot be included within the said phraseology in the light of the fact that the words used in fiscal statute have to be given strict interpretation.
55. Thus, a conspectus reading of the provisions of the Act, circulars and the speech of the Finance Minster would indicate that amendment brought about by Finance Act, 2001 had no bearing over income derived from owning and maintaining horses.
56. The revenue has made an attempt to contend that on account of the words 'or card game and other similar game' introduced by way of insertion to section 194B by Finance Act, 2001 would encompass the income by way of stake money and thereby an obligation is cast on the Turf Clubs to deduct the tax at source on such stake money paid to the race horse owners requires to be considered with utmost circumspection for reasons more than one. Firstly, the definition clause under the Income-tax Act, is to be construed as inclusive definition and not exhaustive.
57. Further, the words 'or card game and other game of any sort' found in section 194B is to be read ejusdem generis. It can also be gainsaid that the doctrine of noscitur a sociis namely the meaning of the word is to be judged by the company it keeps would be applicable. The said principle came up for consideration before the Hon'ble Apex Court in the case of State of Bombay v. Hospital Mazdoor Sabha  AIR 1960 SC 610 and it has been held as under:
'9. It is, however, contended that, in construing the definition, we must adopt the rule of construction noscuntur a sociis. This rule, according to Maxwell, means that, when two or more words which are susceptible of analogous meaning are coupled together they are understood to be used in their cognate sense. They take is it were their colour from each other, that is, the more general is restricted to a sense analogous to a less general. The same rule is thus interpreted in "Words and Phrases" (Vol. XIV, P. 207):
"Associated words take their meaning from one another under the doctrine of noscuntur a sociis, the philosophy of which is that the meaning of a doubtful word may be ascertained by reference to the meaning of words associated with it; such doctrine is broader than the maxim Ejusdem Generis." In fact the latter I maxim "is only an illustration or specific application of the broader maxim noscuntur a sociis". The argument is that certain essential features or attributes are invariably associated with the words " business and trade " as understood in the popular and conventional sense, and it is the colour of these attributes which is taken by the other words used in the definition though their normal import may be much wider. We are not impressed by this argument. It must be borne in mind that noscuntur a sociis is merely a rule of construction and it cannot prevail in cases where it is clear that the wider words have been deliberately used in order to make the scope of the defined word correspondingly wider. It is only where the intention of the Legislature in associating wider words with words of narrow significance is doubtful, or otherwise not clear that the present rule of construction can be useful applied. It can also be applied where the meaning of the words of wider import is doubtful; but, where the object of the Legislature in using wider words is clear and free of ambiguity, the rule of construction in question cannot be pressed into service. As has been observed by Earl of Halsbury, L. C., in The Corporation of Glasgow v. Glasgow Tramway an Omnibus Co. Ltd. (1), in dealing with the wider word used in s. 6 of Valuation of Lands (Scotland) Act, 1854,
"the words 'free from all expenses whatever in connection with the said tramways' appear to me to be so wide in their application that I should have thought it impossible to qualify or cut them down by their being associated with other words on the principle of their being ejusdem generis with the previous words enumerated ".
If the object and scope -of the statute are considered there would be no difficulty in holding that the relevant words of wide import have been deliberately used by the Legislature in defining "industry" in s. 2(j). The object of the Act was to make provision for the investigation and settlement of industrial disputes, and the extent and scope of its provisions would be realised if we bear in mind the definition of " industrial dispute " given by s. 2(k), of " wages" by s. 2(rr), "workman " by s. 2(s), and of " employer by s. 2(g). Besides, the definition of public utility service prescribed by s. 2(m) is very significant. One has merely to glance at the six categories of public utility service mentioned by s. 2(m) to realise that the rule of construction on which the appellant relies is inapplicable in interpreting the definition prescribed by s. 2(j).'
58. When the words 'and other game of any sort' used in section 194B is examined with reference to the preceding words and interpreted, the one and only conclusion which can be drawn would be that activity of owning and maintaining horses cannot by any stretch of interpretation be held that it would fall within the definition of 'and other game of any sort'.
59. Thus, harmonious reading of the statutory provisions would indicate that from the year 1972 itself, the term 'other game of any sort' was taxable under the head 'income from other sources' and TDS was not attracted on such income.
60. Sub-sections (1) and (2) of section 74A which was introduced by Finance Act, 1972, with effect from 01.04.1972 was omitted by Finance Act, 1986 with effect from 01.04.1987. However, sub-section (3) to section 74A was inserted by Finance Act, 1974, with effect from 01.04.1975 indicating the distinction between 'winnings' and 'activity of owning and maintaining horses' which has continued till date. Though, Section 194BB provided for TDS to be made on 'winnings from race horses' with effect from 01.04.1978, the Circular 240 dated 17.05.1978 came to be issued clarifying that it did not apply to stake money. Hence, insertion of the words 'card game or other game of any sort' to section 194B with effect from 2001 would have no bearing on payment of stake monies paid by the Turf Clubs to the race horse owners.
61. Explanation (ii) to sub-section (ix) of section 24 came to be inserted by Finance Act, 2001. It is an inclusive definition. The term "or any other similar game" found in Explanation (ii) will have to be ejusdem generis  and so also the term "any other similar game" found in section 2(24)(ix) of the Act. On advent of game shows involving prize money being telecast through electronic media and said prize money having not found its place in the definition clause of "Income" under the Income-tax Act, 1961, Legislature introduced Explanations (i) and (ii) to sub-clause (ix) of sub-section (24) of section 2 so as to include such prize money also under definition of "income", since in those events people would compete with each other to win prizes. In fact, this position becomes clear from the budget speech of the Finance Minister which came to be rendered on the Floor of Parliament in the backdrop of amendment brought to section 194B and section 2(24)(ix). Explanations (i) and (ii) which is once again extracted herein below:
"Winnings from lotteries, cross-word puzzles etc., are currently taxed at 40%. As the marginal personal income-tax rates have now stabilised at 30%, this income will also now be taxed at 30%. Television game shows are very popular these days. I wish the winners well. At the same time, I propose that income-tax at the rate of 30% will be deducted at source from the winnings of these and all similar game shows."
Ejusdem generis, principle of construction would mean same kind or nature, whereby wide words associated in the text with more limited words are taken to be restricted by implication to matters of the same limited character. For this principle to apply there should be sufficient indication of a category that can properly be described as a class or genus, even though not specified as such in the enactment. The nature of genus is gathered by implication from the express words which suggests it.
62. Now, turning my attention to the facts on hand and Explanation  (ii) inserted by Finance Act, 2001 is perused and also read along with section 194B it can be easily inferred the legislature has intended to bring such income earned by the prize winning members who compete with each other and win prizes in any game show or entertainment programme on television or electronic media and games similar to it. Hence, "stake money" which is paid to race horse owners on their horses being placed 1, 2 or 3 onwards in a horse race cannot form the genus of the words found in Explanation II to section 2(24)(ix) nor it can be held that such winnings would fall within the words "and other game of any sort" found in section 194B.
63. Hence, this Court is of the considered view that amendment brought about by Finance Act of 2001 to Section 2(24) and 194B would have no bearing on the income earned from 'owning and maintaining horses'. In other words, the term 'any other similar game' found in Explanation (ii) to section 2(24)(ix) has to be held as inclusive definition and has to be read ejusdem generis and as such, activity of owning and maintaining horses cannot by any stretch of imagination fall in the definition of 'card game or other game of any sort' found in section 194B.
64. For the reasons aforestated, I proceed to pass the following:
ORDER
	(1)
	 
	Writ petitions Nos.6565-6568/2013 and 6651-6652/2013, 6674/2013 and 18696- 18697/2013 are hereby allowed.

	(2)
	 
	It is hereby declared that "stake money" or "prize money" paid by race clubs to horse owners would not attract the provisions of section 194B of Income-tax Act, 1961.

	(3)
	 
	It is hereby declared that petitioners in W.P.Nos.6565-6568/2013,6651-6652/2013 and 6674/2013 cannot be treated as 'assessee in default' under section 201 of the Income-tax Act, 1961.

	(4)
	 
	Consequently, the notices dated 20.12.2012, 07.01.2013 issued by third respondent for the years 2006-07, 2007-08, 2008-09, 2009-10 (Annexures-B1, B2, B3) in W.P.Nos.6565-6568/2013 and 6651-6652/2013 are hereby quashed as being ultra vires  of the provisions of the Income-tax Act, 1961.

	(5)
	 
	Assessment orders dated 06.02.2013 passed by third respondent vide  Annexures-G, G1 to G9 and the consequential demand notices issued by third respondent dated 06.02.2013 as per Annexures-G10 to G19 in W.P.Nos.6565-6568/2013 and 6651-6652/2013 are hereby quashed.

	(6)
	 
	Notice dated 28.11.2012 issued by third respondent vide  Annexure-B in W.P.No.6674/2013 is hereby quashed.

	(7)
	 
	A writ of mandamus is issued to first and third respondents in W.P.No.18696-18697/2013 not to demand TDS from the petitioners under section 194B of the Income-tax Act, 1961 since stake money is outside the purview of section 194B of the Income-tax Act, 1961.

	(8)
	 
	Rule made absolute.

	(9)
	 
	Costs made easy.


SUNIL 

*In favour of assessee.
IT : In terms of section 50C, higher sales consideration of property determined by DVO did not by itself amount to furnishing inaccurate particulars of income so as to levy penalty under section 27(1)(c)
■■■
[2014] 52 taxmann.com 330 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax
v.
Fortune Hotels and Estates (P.) Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 1164 OF 2012†
SEPTEMBER  26, 2014 
Section 271(1)(c), read with section 50C, of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Whether where in respect of sale of a property, matter was referred to DVO who determined sale consideration at a higher amount, that by itself would not amount to furnishing inaccurate particulars of income so as to levy penalty under section 271(1)(c) - Held, yes [Para 3] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was the owner of the office premises. He sold the same for a consideration of Rs. 2 crores.

	■ 
	 
	The Assessing Officer noted that the market value adopted by the Registrar of Assurances for levy of stamp duty was Rs. 3.72 crore. In view thereof by taking recourse to section 50C(2), the Assessing Officer called upon the assessee to show cause as to why the full value of consideration received on transfer should not be adopted as per the stamp valuation.

	■ 
	 
	The assessee insisted that the question of valuation of the property should be referred to the Departmental Valuation Officer. That was so referred and the report was submitted by the Valuation Officer determining the market value of the property at Rs. 2.70 crore.

	■ 
	 
	The difference between the consideration received and determination of the Valuation Officer was declared as tax liability. The Assessing Officer also passed a penalty order for furnishing inaccurate particulars of income.

	■ 
	 
	The Tribunal, however, set aside penalty order.

	■ 
	 
	The revenue filed appeal raising a question whether the Tribunal was right in holding that the penalty could not be imposed with reference to addition of deemed income under section 50C.


HELD
 
	■ 
	 
	The Tribunal held that this cannot be taken as a case of furnishing inaccurate particulars of income inasmuch as there was a registered sale deed and there was consideration mentioned therein. This ground was raised and therefore, the document was forwarded to the valuer and for determination of the value, by itself would not mean that the assessee had furnished inaccurate particulars of income or has concealed the income. In these peculiar circumstances the imposition of penalty was not justified.

	■ 
	 
	The Tribunal's order even if containing any reference to some deeming provision will not preclude or prevent the revenue from raising such contentions. With this clarification and finding that the Tribunal's order does not raise any substantial question of law, the revenue's appeal is dismissed. [Para 3]


CASES REFERRED TO
 
Chuharmal v. CIT [1988] 172 ITR 250/38 Taxman 190 (SC) (para 1).
Vimal Gupta, Sr. Adv. and Padma Divakar for the Appellant. R. Murlidhar and A.K. Jasani for the Respondent.
ORDER
 
1. Heard Mr.Vimal Gupta, learned Senior Counsel appearing in support of this Appeal, which impugns the order of the Income Tax Appellate Tribunal dated 30.09.2011 allowing the Assessee's Appeal and deleting the penalty under Section 271(1)(c) of the Income Tax Act, 1961. Mr.Vimal Gupta submits that the substantial question of law which arises for determination and consideration is whether, the Tribunal was right in holding that the penalty cannot be imposed with reference to addition of deemed income under Section 50C of the Income Tax Act, 1961. Mr.Vimal Gupta relies upon the judgment of the Honourable Supreme Court in the case of Chuharmal v. CIT [1988] 172 ITR 250/38 Taxman 190 (SC).
2. Upon perusal of the order passed by the Tribunal in its entirety and noting the peculiar facts pertaining to the Assessee we are of the view that the question as posed before us and the contentions advanced need not be gone into in any further details. The admitted factual position and which the Tribunal noted is prevailing throughout. The Assessee was the owner of the office premises at Nariman Point, Mumbai and he sold the same during the year previous to the Assessment Year 2004-2005 and sale consideration was Rs.2 crores. The Assessing Officer noted that the market value adopted by the Registrar of Assurances for levy of stamp duty was Rs.3,72,42,000/-. In view thereof by taking recourse to Section 52C(2) the Assessing Officer called upon the Assessee to show cause as to why the full value of consideration received on transfer should not be adopted as per the stamp valuation. The Assessee insisted that the question of valuation of the property should be referred to the Departmental Valuation Officer. That was so referred and the report was submitted by the Valuation Officer dated 27.12.2006 determining the market value of the property at Rs.2,70,03,920/-. The Assessee maintained that the value of Rs.2 crores is actual sale consideration received by it. However, this was not accepted and the difference between the consideration received and determination of the Valuation Officer was declared as tax liability.
3. To this extent there is no dispute and what later on followed was the imposition of penalty. The Tribunal held that this cannot be taken as a case of furnishing inaccurate particulars of income inasmuch as there was a registered sale deed and there was consideration mentioned therein. That ground was raised and therefore, the document was forwarded to the Valuer and for determination of the value, by itself would not mean that the Assessee had furnished inaccurate particulars of income or has concealed the income. In these peculiar circumstances the imposition of penalty was not justified, is the conclusion drawn. The larger question posed for our consideration by Mr.Vimal Gupta really does not arise in the peculiar facts of the case. We leave that question and contentions based thereon open for being canvassed in an appropriate case. The Tribunal's order even if containing any reference to some deeming provision will not preclude or prevent the Revenue from raising such contentions. With this clarification and finding that the Tribunal's order does not raise any substantial question of law that we proceed to dismiss the Appeal. It is, accordingly, dismissed. No costs.
SUNIL 

*In favour of assessee.
†Arising out of order of Tribunal, dated 30-9-2011. 
IT: Where assessee had not paid requisite amount of taxes and interest on revised undisclosed income on or before specified date, settlement application filed by assessee stood abated 
IT: Where assessee had withdrawn appeal filed before Tribunal in view of fact that Settlement Commission had allowed settlement application in light of abatement of settlement application, appeal was to be restored to Tribunal
■■■
[2015] 62 taxmann.com 82 (Gujarat) 
HIGH COURT OF GUJARAT 
Grahshilpa Construction (P.) Ltd.
v.
Income-tax Officer*
MS. HARSHA DEVANI AND MS. SONIA GOKANI, JJ. 
SPECIAL CIVIL APPLICATION NO. 9037 OF 2014
SEPTEMBER  26, 2014 
Section 245D, read with sections 158BC, 245C and 245HA of the Income-tax Act, 1961 - Settlement commission - Procedure on application under section 245C (Abatement) - Block period 1-4-1985 to 12-12-1995 - Assessee filed revised settlement application and same was permitted to proceed with - Department observed that assessee had not paid requisite amount of taxes and interest on revised undisclosed income on or before specified date; hence application should be abated - Assessee stated that amount which was already seized during search proceedings and adjusted prior to order under section 245D(1) should be treated as tax paid and accordingly application need not be abated - Whether, where amount had already been adjusted by department against demand made under block assessment and no amount remained to be payable, in absence of any further payment, settlement application stood abated - Held, yes [Paras 12, 14 & 15][In favour of revenue] 
Section 253, read with sections 245C, 245D and 245HA of the Income-tax Act, 1961 - Appellate Tribunal - Appeals to (Restoration of) - Block period 1-4-1985 to 12-12-1995 - Assessee had challenged block assessment order made under section 158BC before Tribunal which proceedings had been withdrawn in view of fact that Settlement Commission had allowed settlement application made by assessee to be proceeded with - Whether in light of abatement of proceedings before Settlement Commission, assessee was entitled for restitution of its appeal before Tribunal - Held, yes [Para 22][In favour of assessee] 
FACTS
 
	■ 
	 
	The petitioner filed a settlement application under section 245C declaring undisclosed income. Subsequently, the petitioner revised the application by substituting the undisclosed income at a higher amount.

	■ 
	 
	During the pendency of the application under section 245C, the Assessing Officer passed an order under section 158BC. The petitioner filed an appeal against the said order before the Tribunal. Thereafter, the Settlement Commission passed an order whereby it permitted the petitioner to proceed with the application under section 245D(1) directed the petitioner to pay the additional amount of income tax payable on the income disclosed in the application. The petitioner filed a letter before the Tribunal stating that in view of the admission of the matter of the petitioner by the Commission, the petitioner did not want to pursue the appeal before the Tribunal. Accordingly, the appeal was allowed to be withdrawn.

	■ 
	 
	Before the Settlement Commission, the department pointed out that the petitioner had not paid the requisite amount of taxes and interest on the revised undisclosed income. Hence, the application could not be further proceeded with and should be abated. On behalf of the petitioner, it was pointed out to the Commission that though the petitioner had not made any payment of tax and interest after the order under section 245D(1) was passed, the amount which was already seized and adjusted prior to that order should be treated as tax paid and, accordingly, the application need not be abated.

	■ 
	 
	The Commission by the impugned order made under section 245D(2D) read with section 245HA(1)(ii) held that the Assessing Officer had already adjusted the seized cash and in the absence of any further payment, consequent to the order under section 245D(1), there had been a distinct failure on the part of the petitioner to pay the taxes and interest. That the petitioner ought to have taken due care to pay the required taxes and interest on or before specified date. The Commission further observed that the submission of the petitioner that he was still ready to make the payment to make good the deficit is of no avail as the act of making payment now could not take away the restriction imposed under law. The Commission, accordingly, held that there has been a violation of section 245D(2D) and in view of the non-compliance with the provisions of section 245D(2D) the proceedings in the case abate as per the provisions of section 245HA(1)(ii).

	■ 
	 
	On writ petition:


HELD
 
	■ 
	 
	It is apparent that it was not permissible for the petitioner to revise the application made by it under section 245C(1). Under the circumstances, it was incumbent upon the petitioner to pay the additional tax in terms of the original application made by him under section 245C, whereby he had declared the undisclosed income at Rs. 5 lakhs. However, the petitioner instead of paying the amount of taxes and interest in terms of the order under section 245D(1), wrote a letter to the Assessing Officer and the Commission that the amount of cash seized during the search has been adjusted against the demand under the said order. As noticed earlier, the amount had already been adjusted by the department against the demand under the order made under section 158BC and hence, no amount remained to be adjusted against the amount payable under the order made by the Commission under section 245D(1). Evidently, therefore, the petitioner has not duly complied with the order made by the Commission under section 245D(1) till the Commission fixed the matter for hearing. [Para 12]

	■ 
	 
	In the light of the provisions of sub-section (2D) of section 245D, it is not permissible for the Settlement Commission to proceed with an application made under section 245C(1) on which an order under the provisions of sub-section (1) thereof had been passed before unless the additional tax on the income disclosed in such application and the interest thereon, is, notwithstanding any extension of time already granted by the Settlement Commission, paid before specified date. Thus, in case where an order under sub-section (1) of section 245C has been made on an application made under that sub-section before the statute bars payment of the additional tax with interest thereon after. The last date for payment of the additional tax with interest thereon, therefore, was 31-7-2007. The petitioner, having failed to pay the same before the time limit prescribed by the statute, the Settlement Commission had no power to allow the application to be proceeded with. [Para 14]

	■ 
	 
	On a plain reading of the clause (ii) of sub-section (1) of section 245HA, it is manifest that in case where an application under section 245C has not been allowed to be further proceeded with under sub-section (2D) of section 245D, the proceedings before the Settlement Commission shall abate on the specified date. "Specified date" in respect of an application referred to in clause (ii) is 31-7-2007. Clearly, therefore, by virtue of operation of law, that is, in view of the provisions of clause (ii) of sub-section (1) of section 245HA read with clause (b) to the Explanation thereto, the application made by the petitioner under section 245C stood abated on the specified date. The Settlement Commission, therefore, committed no error in holding that the application made by the petitioner under section 245C stands abated. [Para 15]

	■ 
	 
	In the light of the fact that the petitioner had challenged the order made under section 158BC before the Tribunal, which proceedings came to be withdrawn in view of the fact that the Commission had allowed the application made by the petitioner under section 245C to be proceeded with, if the appeal is not restored to the file of the Tribunal, the same would cause immense prejudice to the petitioner, inasmuch as, the assessment order made under section 158BC would attain finality and would be binding upon the petitioner. Under the circumstances, this Court is of the view that in the light of abatement of the proceedings before the Settlement Commission by operation of the provisions of section 245HA, the interest of justice requires that the appeal preferred by the petitioner before the Tribunal be restored. The petitioner is, therefore, entitled to the alternate relief prayed for in the petition, namely, for restitution of its appeal before the tribunal. [Para 22]


CASE REVIEW
 
Ajmera Housing Corporation v. CIT [2010] 326 ITR 642/193 Taxman 193 (SC) (para 12) and CIT v. Express Newspapers Ltd . [1994] 206 ITR 443/72 Taxman 438 (SC) (para 22)  followed.
CASES REFERRED TO
 
Ajmera Housing Corpn. v. CIT [2010] 326 ITR 642/193 Taxman 193 (SC) (para 7.1), CIT v. B.N. Bhattachargee [1979] 118 ITR 461 (SC) (para 7.3), CIT v. Damani Bros . [2003] 259 ITR 475 (SC) (para 20) and CIT v. Express Newspapers Ltd . [1994] 206 ITR 443/72 Taxman 438 (SC) (para 22).
Manish J. Shah, Advocate  for the Petitioner. Mrs. Mauna M. Bhatt, Advocate  for the Respondent.
ORDER
 
Ms. Harsha Devani, J. - This petition under Article 226 of the Constitution of India is directed against the order dated 4th March, 2014 made by the Income Tax Settlement Commission (hereinafter referred to as the "Commission") whereby the Commission has held that in view of non-compliance of the provisions of section 245D(2D) of the Income Tax Act, 1961 (hereinafter referred to as the "Act"), the proceedings before it abate as per provisions of section 245HA (1)(II) of the Act.
2. The facts stated briefly are that the petitioner is being assessed in the status of a Company under the Act. There was a search on the petitioner on 13.12.1995 under section 132(1) of the Act. Thereafter, a notice under section 158BC of the Act came to be served on the petitioner directing it to file return of income for the block period 1.4.1985 to 12.12.1995. In response thereto, the petitioner filed its return of income. Thereafter, on 22.10.1996, the petitioner filed a settlement application dated 14.10.1996 under section 245C of the Act declaring undisclosed income of Rs.5 lakhs. Subsequently, by a letter dated 27.12.1996 addressed to the Commission, the petitioner revised the application by substituting the undisclosed income at a higher amount of Rs.7 lakhs. During the pendency of the application under section 245C of the Act, the Assessing Officer passed an order under section 158BC of the Act on 22.8.1997. By way of abundant caution, the petitioner filed an appeal against the said order before the Income Tax Appellate Tribunal (hereinafter referred to as "the Tribunal") being ITA No.169/Ahd/1997. Thereafter, the Settlement Commission passed an order dated 10.9.1999 whereby it permitted the petitioner to proceed with the application under section 245D(1) of the Act directed the petitioner to pay the additional amount of income tax payable on the income disclosed in the application within a period of 35 days from the receipt of the said order.
3. Later on, when the appeal came up for hearing before the Tribunal on 10.1.2001, in view of the fact that the Settlement Commission had allowed the application to be proceeded with, the petitioner requested the Tribunal to adjourn the appeal. However, on 16.1.2001, bowing to the opinion of the Tribunal, the Chartered Accountant of the petitioner filed a letter before the Tribunal stating that in view of the admission of the matter of the petitioner by the Commission, the petitioner does not want to pursue the appeal before the Tribunal. Accordingly, the appeal came to be allowed to be withdrawn by an order dated 23.1.2001. It appears that, thereafter, on 20.2.2008, the Chartered Accountant of the petitioner addressed a letter to the Superintendent, Income Tax Settlement Commission stating that as per the hearing on 15.2.2008 before the Settlement Commission, they were submitting copies of submissions on payment of additional tax as per the orders passed under section 245D(1) dated 10.9.1999 and interest under section 158BFA with a request that the same may kindly be put up before the Members of the Bench for their consideration. In the said submission, the petitioner stated that in its case search proceedings came to be carried out by the Department on 12.12.1995, during the course of which cash amounting to Rs.4,90,000/- was seized from the residence of the petitioner. That the income disclosed in the settlement application was revised to Rs.7,00,000 and the additional tax payable at the rate of 60% works out to Rs.4,20,000/-. The cash seized of Rs.4,90,000/- has been adjusted by the department on 29.9.1997 which is much before the date of the order of 245D(1) which is 10.9.1999, in view of which the additional tax on income disclosed in the settlement application stands fully paid in time. It was further submitted and no interest is payable because section 158BFA applies to search on or after 1.1.1997 whereas in the case of the petitioner, the date of search is 12.12.1995. Eventually, the petitioner received a notice of hearing under section 245D(2D) read with section 245HA(1)(ii) of the Act fixing the hearing on 16.9.2013, which came to be adjourned to 25.11.2013.
4. At the time of the hearing before the Settlement Commission, the Commissioner of Income Tax representing the Department pointed out that the petitioner had not paid the requisite amount of taxes and interest on the revised undisclosed income of Rs.7,00,000/- on or before 31.03.2007. Hence, the application cannot be further proceeded with and should be abated. On behalf of the petitioner, it was pointed out to the Commission that though the petitioner had not made any payment of tax and interest after the order under section 245D(1) of the Act was passed, the amount of Rs.4,90,000/- which was already seized and adjusted on 29.9.1997 prior to that order should be treated as tax paid and, accordingly, the application need not be abated. It was submitted that while adjusting the cash seized towards the block assessment demand on 29.9.1997, no intimation had been given by the Assessing Officer and hence, the same should be considered as an adjustment against the demand created by the order under section 245D(1) of the Act. It was also submitted that in case this proposition of cash adjustment against the order under section 245D(1) is not accepted, the petitioner is still ready to deposit the tax amount to cover for the deficiency.
5. By the impugned order dated 2.12.2013 made under section 245D(2D) read with section 245HA(1)(ii), the Commission held that the Assessing Officer had already adjusted the seized cash on 29.9.1997 and in the absence of any further payment, consequent to the order under section 245D(1), there has been a distinct failure on the part of the petitioner to pay the taxes and interest as provided in the amendment made by the Finance Act, 2007. That the petitioner ought to have taken due care to pay the required taxes and interest on or before 31.7.2007 so as not to be hit by the amendment made by the Finance Act, 2007. The Commission further observed that the submission of the petitioner that he is still ready to make the payment to make good the deficit is of no avail as the act of making payment now cannot take away the restriction imposed under law. The Commission, accordingly, held that there has been a violation of section 245D(2D) of the Act and in view of the noncompliance with the provisions of section 245D(2D) of the Act, the proceedings in the case abate as per the provisions of section 245HA(1)(ii) of the Act. The Commission further observed that the Assessing Officer shall now dispose of the case in accordance with the provisions of sub-sections (2), (3) and (4) of section 245HA of the Act. Being aggrieved, the petitioner has presented this petition seeking the reliefs noted hereinabove.
6. Mr. J. P. Shah, learned counsel for the petitioner, assailed the impugned order by submitting that the Commission, by its order dated 11.1.1999 under section 245D(1) of the Act, directed the petitioner to pay the additional amount of income tax payable on the income disclosed in the application. It was submitted that the petitioner had filed a revised statement declaring the undisclosed income at Rs.7,00,000/- and, accordingly, the tax payable at the rate of 60% would come to Rs.4,20,000/-. It was submitted that the department had already in its custody Rs.4,90,000/- in cash which was seized from the petitioner during the course of the search proceedings which was lying with it. Therefore, the petitioner had informed the Settlement Commission as well as the Assessing Officer that he takes the payment of tax of Rs.4,20,000/- on the revised disclosure of Rs.7,00,000/- to have been paid because the larger amount of Rs.4,90,000/-was lying seized with the Income Tax Department and neither of them have chosen to reply to the letters informing them of the payment in the above manner. It was submitted that assuming while denying that there is no fault on the part of the Assessing Officer or the Commission, the petitioner submitted at the time of hearing under section 245D(2D) read with section 245HA(1)(ii) of the Act before the Commissioner that it was ready and willing to pay the tax on the above declared amount of Rs.7,00,000/- but the Commission did not accept its offer. It was submitted that in the order under section 245D(1) of the Act, the Commission has specifically observed that if the petitioner does not pay the additional amount of income tax within the time specified in sub-section (2A) of section 245D of the Act, the amount of income tax remaining unpaid together with interest shall be recovered by the Assessing Officer in accordance with section 245D(2D) of the Act. It was submitted that despite the fact that the order of the Settlement Commission was made on 11th September, 1999, no steps were taken by the Assessing Officer under section 245D(2D) of the Act and as a result, the petitioner was under an impression that the payment of Rs.4,20,000/- had been paid because the larger amount of Rs.4,90,000/- was lying with the Department. That it was only after the notice came to be issued by the Settlement Commission in the year 2013, that the petitioner came to know that the Department had not adjusted the amount of tax payable under the order under section 245D(1) of the Act against the amount seized by it. It was submitted that even at that stage, the petitioner had expressed its willingness before the Commission to deposit the amount of tax on the total undisclosed amount of Rs.7,00,000/-. However, the Commission did not accept the offer of the petitioner and passed the impugned order under section 245HA of the Act.
6.1 The learned counsel submitted that the petitioner suffered injustice not for his fault but because of the fault of the Assessing Officer and of the Commission, and therefore, the Commission committed a serious mistake in not mitigating the injustice and on the contrary declaring the proceedings as having abated. It was urged that while exercising powers, the Commission has to have a settlement oriented approach and must see that the case is not kept away from settlement as far as possible, more particularly, where it is no fault of the petitioner. It was submitted that in view of the continuous fluctuation in the law, the present situation had arisen and that the Commission was not justified in not accepting the offer of the petitioner to pay the tax payable on the undisclosed income and in holding that the proceedings have abated.
6.2 Alternatively, it was submitted that in case the court is of the view that the order passed by the Settlement Commission does not require to be interfered with, the petitioner's appeal preferred before the Tribunal may be ordered to be restored as otherwise the petitioner would be left with no remedy. Referring to the provisions of sub-section (2) of section 245HA of the Act, it was submitted that in the light of the said provision, upon abatement of the proceedings before the Settlement Commission, the Income Tax Authority before whom the proceedings at the time of making the application was pending, is required to dispose of the case in accordance with the provisions of the Act as if no application under section 245C had been made. It was submitted that at the time when the application was made, the matter was pending before the Assessing Officer and that the assessee has no objection if the matter is sent back to the Assessing Officer, though the more appropriate course of action would be to send the assessee to the Tribunal. It was, accordingly, urged that the impugned order passed by the Commission deserves to be quashed and set aside and in the alternate, the appeal preferred by the petitioner before the Tribunal is required to be restored.
7. Vehemently opposing the petition, Mr. M.R. Bhatt, Senior Advocate, learned counsel for the respondent, invited the attention of the court to the provisions of Chapter XIXA of the Act which makes provision for "Settlement of Cases". Referring to the provisions of section 245C of the Act, it was submitted that the same provides for the assessee making an application in the prescribed form containing a full and true disclosure of the income which has not been disclosed before the Assessing Officer; the manner in which such income has been derived; the additional amount of income tax payable on such income and such other particulars as may be prescribed; to the Settlement Commission to have the case settled. It was pointed out that under sub-section (1) of section 245D of the act, the Commission may either by an order in writing reject the application or allow the application to be proceeded with. Under sub-section (2D) of section 245D of the Act, where an application was made under sub-section (1) of section 245C before the first day of June, 2007 and an order under the provisions of sub-section (1) of that section, as they stood immediately before the amendment by the Finance Act, 2007, allowing the application to have been proceeded with, has been passed before the first day of June, 2007, but an order under the provisions of sub-section (4), as they stood immediately before the amendment by the Finance Act, 2007, was not passed before the first day of June, 2007, such application shall not be allowed to be further proceeded with unless the additional tax on the income disclosed in such application and the interest thereon, is, notwithstanding any extension of time granted by the Settlement Commission, paid on or before 31st July, 2007. It was submitted that in the facts of the present case, the order under section 245D(1) came to be made on 10.9.1999 and, hence, in view of the provisions of sub-section (2D) of section 245D, the additional tax on the income disclosed in the application and the interest thereon was required to be paid on or before 31st June, 2007. It was pointed out that in the facts of the present case, the Settlement Commission, by its order dated 11.9.1999, had directed the petitioner, within 35 days of receipt of the order to pay the additional amount of income tax payable on the income disclosed in the application and to furnish proof of such payment to the Secretary of the Additional Bench and the Assessing Officer assessing them within 15 days of making such payment. It was submitted that the petitioner, till the date the matter came up for hearing before the Commmission on 16.9.2013 and 25.11.2013, had not deposited the amount payable pursuant to the order made under section 245D(1) of the Act. Under the circumstances, in view of the operation of the provisions of sub-section (2D) of section 245D of the Act, the Settlement Commission had no power to allow the application to be proceeded with as the additional tax on the income disclosed in the application under section 245 and the interest thereon had not been paid on or before the 31st day of July, 2007.
7.1 Next, it was submitted that the petitioner, after making the application under section 245C of the Act, had moved a revised application revising the disclosure to 7 lakhs instead of 5 lakhs, as made in the original application. It was submitted that in view of the decision of the Supreme Court in the case of Ajmera Housing Corpn.  v. CIT [2010] 326 ITR 642/193 Taxman 193, a "full and true' disclosure of income, which has not been previously disclosed by the assessee being a precondition for a valid application under section 245C(1) of the Act, the scheme of Chapter XIX-A does not contemplate revision of the income so disclosed in the application against item 11 in the form. Moreover, if an assessee is permitted to revise his disclosure, in essence, he would be making a fresh application in relation to the same case by withdrawing the earlier application. In this regard, section 245C(3) of the Act which prohibits the withdrawal of an application once made under sub-section (1) of the said section is instructive inasmuch as it manifests that an assessee cannot be permitted to resile from his stand at any stage during the proceedings. Therefore, by revising the application, the applicant would be achieving something indirectly which he cannot otherwise achieve directly and in the process rendering the provision of sub-section (3) of section 245C of the Act otiose and meaningless. It was submitted that the very fact that there was an upward revision in the amount of undisclosed income makes it evident that the petitioner had not disclosed the correct amount of undisclosed income in the application made under section 245C(1) of the Act. In any case, the petitioner had not deposited any amount pursuant to the order made by the Commission under section 245D(1) of the Act and hence, the Commission was justified in disposing of the application as having abated.
7.2 It was further submitted that insofar as the cash seized by the Department during the course of search is concerned, before the order under section 245D(1) came to be made by the Commission on 10.9.1999, the block assessment order under section 158BC of the Act had been passed by the Assessing Officer on 22.8.1997 computing the total undisclosed income for the block period at Rs.96,44,938/- and the seized cash of Rs.4,90,000/- was adjusted on 29.9.1997 against the demand raised. The petitioner, after the order under section 245D(1) of the Act came to be made on 10.9.1999, had not paid any other amount pursuant to his disclosure of Rs.5 lakhs declared in the settlement application dated 22.10.1996 or the revised disclosure of Rs.7 lakhs made thereafter. It was submitted that in view of the non-compliance of the order made under section 245D(1) of the Act, the Commission was justified in holding that the petitioner was required to pay the tax on or before 31.7.2007 so as not to be hit by the amendment made in the Finance Act, 2007. Under the circumstances, the Commission was wholly justified in holding that in view of the non-compliance with the provisions of section 245D(2D) of the Act, the proceedings before it would abate in view of the provisions of section 245HA(I)(II) of the Act. It was, accordingly, urged that the impugned order passed by the Settlement Commission being in consonance with the provisions of sections 245D and 245HA of the Act, there is no warrant for interference.
7.3 Insofar as the alternate prayer challenging the order dated 23.1.2001 made by the Tribunal in ITA/170/Ahd/1997 and seeking reinstatement of the appeal of the petitioner with the Tribunal is concerned, the learned counsel submitted that the said prayer would amount to add something in the statute and, hence, is not permissible in law. Referring to the provisions of section 245HA of the Act, it was submitted that sub-section (2) thereof provides that where a proceeding before the Settlement Commission abates, the Assessing Officer, or, as the case may be, any other income-tax authority before whom the proceeding at the time of making the application was pending, shall dispose of the case in accordance with the provisions of the Act as if no application under section 245C had been made. Referring to the provisions of section 116 of the Act, it was pointed out that as to who are the income-tax authorities has been provided under the said section and that the class of income-tax authorities for the purposes of the Act does not include the Tribunal and, hence, the question of restoring the appeal to the Tribunal would not arise in the facts of the present case. It was submitted that the petitioner while making the application before the Settlement Commission has taken a calculated risk and, hence, cannot seek the benefit in equity which is contrary to the statutory provisions. Referring to the provisions of section 245M which came to be subsequently omitted, it was submitted that there being no provision of restoring the appeal to the Tribunal, the alternate relief prayed for cannot be granted. Reference was made to the decision of the Supreme Court in the case of CIT v. B.N. Bhattachargee [1979] 118 ITR 461, to point out that it was only in the light of the provisions of section 245M, that an appeal could be restored to the Tribunal. However, in view of the deletion of the said provision from the statute book, it is no longer permissible for this court to restore the appeal to the Tribunal.
8. In support of their submissions, both the learned counsel for the respective parties had placed reliance on various decisions, reference to which shall be made at an appropriate stage.
9. From the facts and contentions noted hereinabove, two questions that arise for consideration are; firstly, as to whether the Commission was justified in holding that the proceedings before it abate in view of the non-deposit of the amount of additional tax together with interest as directed by it by the order under section 245D(D1) of the Act. If the answer to the first question is in the affirmative, the next question that would arise for consideration is as to whether the petitioner is entitled to the alternate relief prayed for in the petition, namely, for restoration of the appeal filed by it before the Tribunal against the order made by the Assessing Officer under section 158BC of the Act.
10. From the facts noted hereinabove, it clearly emerges that pursuant to the application dated 14.10.1996 made by the petitioner under section 245C of the Act, the Commission, by an order dated 11.10.1999, admitted the appeal of the petitioner and four others under section 245D(1) of the Act whereby the petitioner was directed in accordance with the provisions of sub-section (2A) of section 245D of the Act to pay the additional amount of income tax payable on the income disclosed in the application within a period of 35 days from the receipt of that order and to furnish proof of such payment to the Secretary of the Additional Bench and the Assessing Officer assessing them within 15 days of making of the said payment. The petitioner, initially, in the application made under section 245C of the Act, had declared undisclosed income at Rs.5 lakhs. However, subsequently, the application came to be revised by a letter dated 27.12.1996 whereby the petitioner declared the undisclosed income at Rs.7 lakhs instead of Rs.5 lakhs. The Tribunal, while passing the order under section 245D(1) of the Act, did not make any reference to the revised declaration of undisclosed income made by the petitioner. Under the circumstances, the petitioner was required to pay the additional tax on the basis of the original application under section 245C of the Act. The petitioner, instead of depositing the additional tax on the undisclosed amount, filed a statement before the Commission that in view of the fact that the Department had already with it the cash of Rs.4,90,000/- seized in the search, the tax of Rs.4,20,000/- being 60% of Rs.7 lakhs disclosed, it takes it that the same stands already paid and covered by the above seized cash of Rs.4,90,000/-. It appears that pursuant to the above statement made by the petitioner, there was no response from the Commission or from the income-tax authorities nor were any steps taken to recover the amount that the petitioner was liable to pay pursuant to the order made by the Settlement Commission in accordance with the provisions of section 245D(2D) of the Act as it stood prior to its amendment with effect from 1.6.2007. It is the case of the petitioner that it was under a bona fide belief that the statement made by it before the Commission for adjustment of the amount of additional tax payable under the order under section 245D(1) from the cash seized during the course of the search proceedings had been accepted. It was only at the stage when the application under section 245C of the Act came up for hearing that the petitioner came to know that the statement made by it had not been accepted. At this stage, the petitioner also expressed willingness before the Commission to pay the entire amount of additional tax, however, the Commission declined to accept the proposal of the petitioner and passed the impugned order under section 245HA(1)(ii) of the Act.
11. Before adverting to the merits of the impugned order, it may be necessary to consider as to whether the petitioner can be said to have complied with the order made by the Commission under section 245D(1) of the Act. As noticed hereinabove, the petitioner, in the application under section 245C of the Act, had declared undisclosed income of Rs.5 lakhs. However, subsequently, the petitioner filed a revised statement declaring the undisclosed amount at Rs.7 lakhs instead of Rs.5 lakhs. In this regard, it may be germane to refer to the decision of the Supreme Court in the case of Ajmera Housing Corpn.  (supra) wherein the court has held that disclosure of "full and true" particulars of undisclosed income and "the manner" in which such income has been derived are the pre-requisites for a valid application under section 245C(1) of the Act. A "full and true" disclosure of income, which had not been previously disclosed by the assessee, being a pre-condition for a valid application under section 245C(1) of the Act, the scheme of Chapter XIX-A does not contemplate revision of the income as disclosed in the application against item No.11 of Form No.34B. Moreover, if an assessee is permitted to revise his disclosure, in essence, he would be making a fresh application in relation to the same case by withdrawing the earlier application. In this regard, section 245C(3) of the Act which prohibits the withdrawal of an application once made under sub-section (1) of the said section is instructive inasmuch as it manifests that an assessee cannot be permitted to resile from his stand at any stage during the proceedings. Therefore, by revising the application, the applicant would be achieving something indirectly what he cannot otherwise achieve directly and in the process rendering the provision of sub-section (3) of section 245C of the Act otiose and meaningless. The court was of the view that the scheme of the said Chapter is clear and admits of no ambiguity. It was held that in the scheme of Chapter XIX-A, there is no stipulation for revision of an application filed under section 245C(1) of the Act and thus the natural corollary is that determination of income by the Settlement Commission has necessarily to be with reference to the income disclosed in the application filed under that section in the prescribed form. The court was accordingly of the view that revision of the annexure to the application is tantamount to revision of the application, not contemplated in the scheme.
12. In the light of the law laid down by the Supreme Court in the above referred decision, it is apparent that it was not permissible for the petitioner to revise the application made by it under section 245C(1) of the Act. Under the circumstances, it was incumbent upon the petitioner to pay the additional tax in terms of the original application made by him under section 245C of the Act, whereby he had declared the undisclosed income at Rs.5 lakhs. However, the petitioner instead of paying the amount of taxes and interest in terms of the order under section 245D(1) of the Act, wrote a letter to the Assessing Officer and the Commission that it takes it that the amount of cash seized during the search of Rs.4,90,000/- has been adjusted against the demand of Rs.4,20,000/- under the said order. As noticed earlier, the amount of Rs.4,90,000/- had already been adjusted by the Department against the demand under the order made under section 158BC of the Act and hence, no amount remained to be adjusted against the amount payable under the order made by the Commission under section 245D(1) of the Act. Evidently, therefore, the petitioner has not duly complied with the order made by the Commission under section 245D(1) of the Act till the Commission fixed the matter for hearing on 25.11.2013 and 3.3.2014.
13. On behalf of the petitioner it has been emphatically argued that if the statement of the petitioner that it takes it that the cash seized by the Department has been adjusted against the amount payable under the order of the Commission were not acceptable, the respondents ought to have responded to the same. Moreover, the Department had not informed the petitioner that it had adjusted the cash seized against the demand under the order under section 158BC of the Act. In the absence of any response from the Settlement Commission and the income-tax authorities, the petitioner was under a bona fide belief that the demand under the order made under section 245D(1) of the Act had been adjusted against the seized cash. It has also be contended that before the Commission, at the time of hearing pursuant to the notice under section 245D(2D) and 245HA(1)(ii) of the Act, the petitioner had offered to pay the entire amount payable under the order made by the Commission under section 245D(1) of the Act. In this regard it may be apposite to refer to the provisions of section 245D(2D) of the Act which lay down thus:
"(2D) Where an application was made under sub-section (1) of section 245C before the 1st day of June, 2007 and an order under the provisions of sub-section (1) of this section, as they stood immediately before their amendment by the Finance Act, 2007, allowing the application to have been proceeded with, has been passed before the 1st day of June, 2007, but an order under the provisions of sub-section (4), as they stood immediately before their amendment by the Finance Act, 2007, was not passed before the 1st day of June, 2007, such application shall not be allowed to be further proceeded with unless the additional tax on the income disclosed in such application and the interest thereon, is, notwithstanding any extension of time already granted by the Settlement Commission, paid on or before the 31st day of July, 2007."
14. In the light of the provisions of sub-section (2D) of section 245D of the Act, it is not permissible for the Settlement Commission to proceed with an application made under section 245C(1) of the Act on which an order under the provisions of sub-section (1) thereof had been passed before 1.6.2007, unless the additional tax on the income disclosed in such application and the interest thereon, is, notwithstanding any extension of time already granted by the Settlement Commission, paid on or before 21.7.2007. Thus, in case where an order under sub-section (1) of section 245C of the Act has been made on an application made under that sub-section before 1.6.2007, the statute bars payment of the additional tax with interest thereon after 31.7.2007. The last date for payment of the additional tax with interest thereon, therefore, was 31.7.2007. The petitioner, having failed to pay the same before the time limit prescribed by the statute, the Settlement Commission had no power to allow the application to be proceeded with.
15. At this juncture reference may be made to the provisions of section 245HA of the Act, which read thus:
"245HA. Abatement of proceeding before Settlement Commission. — (1) Where — 
	(i)
	 
	an application made under section 245C on or after the 1st day of June, 2007 has been rejected under sub-section (1) of section 245D; or 

	(ii)
	 
	an application made under section 245C has not been allowed to be proceeded with under sub-section (2A) or further proceeded with under sub-section (2D) of section 245D; or 

	(iii)
	 
	an application made under section 245C has been declared as invalid under sub-section (2C) of section 245D; or 

	(iv)
	 
	in respect of any other application made under section 245C, an order under sub-section (4) of section 245D has not been passed within the time or period specified under sub-section (4A) of section 245D, 


the proceedings before the Settlement Commission shall abate on the specified date.
Explanation. — For the purposes of this sub-section, "specified date" means — 
	(a)
	 
	in respect of an application referred to in clause (i), the day on which the application was rejected;

	(b)
	 
	in respect of an application referred to in clause (ii), the 31st day of July, 2007;

	(c)
	 
	in respect of an application referred to in clause (iii), the last day of the month in which the application was declared invalid;

	(d)
	 
	in respect of an application referred to in clause (iv), on the date on which the time or period specified in sub-section (4A) of Section 245D expires.


(2) Where a proceeding before the Settlement Commission abates, the Assessing Officer, or, as the case may be, any other income tax authority before whom the proceeding at the time of making the application was pending, shall dispose of the case in accordance with the provisions of this Act as if no application under section 245C had been made.
(3) For the purposes of sub-section (2), the Assessing Officer, or, as the case may be, other income tax authority, shall be entitled to use all the material and other information produced by the assessee before the Settlement Commission or the results of the inquiry held or evidence recorded by the Settlement Commission in the course of the proceedings before it, as if such material, information, inquiry and evidence had been produced before the Assessing Officer or other income tax authority or held or recorded by him in the course of the proceedings before him.
(4) For the purposes of the time-limit under sections 149, 153, 153B, 154, 155, 158BE and 231 and for the purposes of payment of interest under section 243 or 244 or, as the case may be, Section 244A, for making the assessment or reassessment under sub-section (2), the period commencing on and from the date of the application to the Settlement Commission under section 245C and ending with "specified date" referred to in sub-section (1) shall be excluded; and where the assessee is a firm, for the purposes of the time-limit for cancellation of registration of the firm under sub-section (1) of Section 186, the period aforesaid shall, likewise, be excluded."
On a plain reading of the clause (ii) of sub-section (1) of section 245HA of the Act, it is manifest that in case where an application under section 245C has not been allowed to be further proceeded with under sub-section (2D) of section 245D, the proceedings before the Settlement Commission shall abate on the specified date. "Specified date" in respect of an application referred to in clause (ii) is 31st July, 2007. Clearly, therefore, by virtue of operation of law, that is, in view of the provisions of clause (ii) of sub-section (1) of section 245HA read with clause (b) to the Explanation thereto, the application made by the petitioner under section 245C of the Act stood abated on the specified date, that is, 31st July, 2007. The Settlement Commission, therefore, committed no error in holding that the application made by the petitioner under section 245C of the Act stands abated. In fact the Settlement Commission has expressly stated what is implied in law, inasmuch as, the abatement is by virtue of the operation of the provisions of sub-section (1) of section 245HA of the Act.
16. In the light of the above discussion, it is not possible to state that there is any infirmity in the impugned order passed by the Settlement Commission warranting interference.
17. The next question that arises for consideration is as to whether the petitioner is entitled to the grant of the alternative relief prayed for in the petition. On behalf of the respondents, such prayer has been resisted on the ground that section 245HA of the Act does not permit restoration of an appeal before the Tribunal.
18. From the facts noted hereinabove, it is apparent that at the relevant time when the application under section 254C(1) of the Act came to be made by the petitioner, the assessment proceedings under section 158BC of the Act were pending before the Assessing Officer. However, before the order under section 245D(1) of the Act came to be made by the Commission allowing the application to be proceeded with, the Assessing Officer had already passed the assessment order under section 158BC of the Act and, hence, the petitioner had preferred an appeal against the said order before the Tribunal. Subsequently, the Commission, by the order dated 10.9.1999, permitted the application to be proceeded with under section 245D(1) of the Act. In the light of the fact that the Commission had allowed the application made by the petitioner to be proceeded with, the Tribunal insisted upon withdrawal of the appeal preferred by the petitioner against the order under section 158BC of the Act; and by an order dated 23.1.2001, permitted the petitioner to withdraw the appeal as the application under section 245C had been admitted by the Commission and dismissed the appeal for non-prosecution. Subsequently, by virtue of the order passed under section 245HA of the Act, the proceedings before the Commission stand abated and, hence, the petitioner has prayed for the alternative relief of restoration of the appeal before the Tribunal.
19. Sub-section (2) of section 245HA of the Act provides that where a proceeding before the Settlement Commission abates, the Assessing Officer, or, as the case may be, any other income tax authority before whom the proceeding at the time of making the application was pending, shall dispose of the case in accordance with the provisions of the Act as if no application under section 245C had been made. In the present case, at the time when the petitioner made the application under section 245C of the Act, the assessment proceedings were pending before the Assessing Officer. However, before the Settlement Commission passed the order under section 245D(1) of the Act, the Assessing Officer had already made the order under section 158BC of the Act.
20. At this stage, reference may be made to the decision of the Supreme Court in the case of CIT v. Damani Bros.[2003] 259 ITR 475 wherein the court was considering the question as to whether the assessment order passed by the Assessing Officer prior to the submission of settlement application under section 245C of the Act, will subsist and the recovery proceedings will continue or not? The court held that the scheme of Chapter XIX-A shows that the filing of application by the assessee is a unilateral act and the department may not be aware of the same. It has to be noted that if an application for settlement is filed under section 245C, it is not automatically admitted. Section 245D deals with the procedure on receipt of an application under section 245C. Under sub-section (1) thereof, the Commission, after following the prescribed procedure can allow the application to be proceeded with or rejected. Only after the Commission allows the petition to be proceeded with, it exercises the power of settlement. The petition before the Commission is in respect of undisclosed income, therefore, the situation is different till the Commission decides to proceed with the matter. That being the position, the income-tax authorities are free to proceed in the prescribed manner till the Commission decides to proceed with the petition. It was also held that it is indisputable that the liability under the order passed by an income-tax authority exists and does not get automatically set aside.
21. In the light of the above decision, it is clear that the liability under order made by the Assessing Officer under section 158BC of the Act would exist even after the Settlement Commission passed the order under section 245D(1) of the Act. Such order would continue to subsist till the same is set aside by a higher forum. The passing of the order of abatement under section 245HA of the Act also does not have any effect on the order made by the Assessing Officer which continues to operate. Under the circumstances, despite the fact that the Commission in the operative part of the impugned order has observed that the Assessing Officer shall now dispose of the case in accordance with the provisions of sub-sections (2) (3) and (4) of section 245HA of the Act, the order under section 158BC of the Act would still subsist as there is no automatic setting aside of such order. Consequently, unless the appeal preferred by the petitioner before the Tribunal is restored, the petitioner would be rendered remediless.
22. In the light of the fact that the petitioner had challenged the order made under section 158BC of the Act before the Tribunal, which proceedings came to be withdrawn in view of the fact that the Commission had allowed the application made by the petitioner under section 245C of the Act to be proceeded with, if the appeal is not restored to the file of the Tribunal, the same would cause immense prejudice to the petitioner, inasmuch as, the assessment order made under section 158BC of the Act would attain finality and would be binding upon the petitioner. Besides, no prejudice would be caused to the revenue, except that the appeal would be decided on merits. Under the circumstances, this court is of the view that in the light of abatement of the proceedings before the Settlement Commission by operation of the provisions of section 245HA of the Act, the interest of justice requires that the appeal preferred by the petitioner before the Tribunal be restored. The petitioner is, therefore, entitled to the alternate relief prayed for in the petition, namely, for restitution of its appeal before the Tribunal. The contention that the scheme of section 245HA does not admit of such a course of action deserves to be stated to be rejected, inasmuch as, the restoration of the appeal is not under the provisions of sub-section (2) of section 245HA of the Act but on equitable considerations, namely, that the appeal had been dismissed as withdrawn in view of the order made by the Commission under section 245D(1) of the Act and now that the proceedings stand abated, the petitioner should be permitted to avail of the remedy of appeal before the Tribunal against the block assessment order made under section 158BC of the Act. The above approach stand fortified by the decision of the Supreme Court in CIT v. Express Newspapers Ltd. [1994] 206 ITR 443/72 Taxman 438, wherein the court by its judgment and order dated 11th January, 1994, after holding that the Commission had no jurisdiction to entertain the application under section 245C of the Act, permitted the respondent therein to file an appeal before the Tribunal against the order dated 31st March, 1989 passed by the Commissioner of Income-tax (Appeals) dismissing the appeal preferred by the assessee against the assessment order within one month of the said order and observed that if so filed it shall be treated as within time.
23. For the foregoing reasons, the petition partly succeeds and is accordingly, allowed to the following extent:
The principal relief prayed for in the petition, namely the challenge to the impugned order dated 2nd December, 2013 passed by the Settlement Commission is hereby rejected. However, the alternate relief prayed for in the petition is hereby granted by. The order dated 23.1.2001 made by the Tribunal in ITA No.169/Ahd/1997 is hereby quashed and set aside. Consequently, the said appeal shall stand restored to the file of the Tribunal. The Tribunal shall decide the same on merits in accordance with law after affording a reasonable opportunity of hearing to the respective parties. Rule is made absolute to the aforesaid limited extent with no order as to costs.
RANJAN 

*Partly in favour of revenue.
IT : 'Basic structure' of Constitution will stand violated in a case where Parliament while enacting legislation pertaining to transfer of judicial power, does not ensure that newly created Court/Tribunal, conforms with same salient characteristic and standards as that of Court sought to be substituted
IT : Since sections 5,6,7,8 and 13 of National Tax Tribunal Act, 2005, when examined on touchstone of aforesaid legal position, are found to be unconstitutional and as those provisions constitute edifice of Act, entire enactment is to be declared unconstitutional
IT : In view of provisions of section 13(1) of National Tax Tribunal Act, 2005, Company Secretaries and Chartered Accountants cannot represent a party to an appeal before National Tax Tribunal
■■■
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Section 1, read with sections 5, 6, 7, 8 and 13, of the National Tax Tribunal Act, 2005 - Constitutional validity - Whether 'basic structure' of Constitution will stand violated in a case where Parliament while enacting legislation pertaining to transfer of judicial powers, does not ensure that newly created Court/Tribunal, conforms with same salient characteristic and standards as that of Court sought to be substituted - Held, yes - Whether since sections 5,6,7,8 and 13, when examined on touchstone of aforesaid legal position, are found to be unconstitutional and as those provisions constitute edifice of Act, entire enactment is to be declared unconstitutional - Held, yes [Para 91] 
Section 13 of the National Tax Tribunal Act, 2005 - Appearance before National Tax Tribunal - Whether Company Secretaries and Chartered Accountants cannot represent a party to an appeal before National Tax Tribunal - Held, yes [Para 78] 
FACTS
 
	■ 
	 
	The petitioner filed instant writ petition challenging the constitutional validity of the National Tax Tribunal Act, 2005.

	■ 
	 
	In the connected writ petition, the body of ICSI contended that the company secretaries could appear and argue the matter before the National Tax Tribunal on behalf of the litigants.


HELD (PER COURT)
 
I. Power of 'judicial review' vested in High Courts : 
	■ 
	 
	The first issue to be considered is whether 'judicial review is a part of the" basic structure of the Constitution. The petitioners would like the Court to further conclude, that the power of judicial review stands breached with the promulgation of the NTT Act. This Court in Minerva Mills Ltd. case [1980] 2 SCC 591 held, that it should not be taken, that an effective alternative institutional mechanism or arrangement for judicial review could not be made by Parliament. The same position was reiterated in S.P. Sampath Kumar v. Union of India [1987] 1 SCC 124 namely, that 'judicial review' was an integral part of the 'basic structure' of the Constitution. All the same it was held, that Parliament was competent to amend the Constitution, and substitute in place of the High Court, another alternative institutional mechanism (Court or Tribunal). 

	■ 
	 
	It would be pertinent to mention, that in so concluding, this Court added a forewarning, that the alternative institutional mechanism set up by Parliament through an amendment, had to be no less effective than the High Court itself. In L. Chandra Kumar case (supra), even though this Court held that the power of 'judicial review' over legislative action vested in High Courts, was apart of the 'basic structure', it went on to conclude that 'ordinarily' the power of High Courts to test the constitutional validity of legislations could never be ousted. All the same it was held, that the powers vested in High Courts to exercise judicial superintendence over decisions of all Courts and Tribunals within their respective jurisdictions, was also a part of the 'basic structure' of the Constitution. 

	■ 
	 
	The position that Parliament had the power to amend the Constitution, and to create a Court/Tribunal to discharge functions which the High Court was discharging, was reiterated, in Union of India v. Madras Bar Association case (supra). It was concluded, that the Parliament was competent to enact a law, transferring the jurisdiction exercised by High Courts, in regard to any specified subject, to any Court/Tribunal. But it was clarified, that Parliament could not transfer power vested in the High Courts, by the Constitution itself. There is no hesitation in concluding, that appellate powers vested in the High Court under different statutory provisions, can definitely be transferred from the High Court to other Courts/Tribunals, subject to the satisfaction of norms declared by this Court. Herein the jurisdiction transferred by the NTT Act was with regard to specified subjects under tax related statutes. That, would be permissible in terms of the position expressed above. 

	■ 
	 
	Has the NTT Act transferred any power vested in Courts by the Constitution? The answer is in the negative. The power of 'judicial review' vested in the High Court under articles 226 and 227 of the Constitution, has remained intact. This aspect of the matter, has a substantial bearing, to the issue in hand. And will also lead to some important inferences. Therefore, it must never be overlooked, that since the power of 'judicial review' exercised by the High Court under articles 226 and 227 of the Constitution has remained unaltered, the power vested in High Courts to exercise judicial superintendence over the benches of the NTT within then irrespective jurisdiction, has been consciously preserved. Since the above jurisdiction of the High Court has not been ousted, the NTT will be deemed to be discharging a supplemental role, rather than a substitutional role. In the above view of the matter, the submission that the NTT Act violates the 'basic structure' of the Constitution, cannot be acquiesced to. [Para 64]

	■ 
	 
	Even though the contention advanced on behalf of the petitioners, premised on the 'basic structure' theory is rejected, still it is essential to deal with the submission advanced by respondents in response. It was contended, that a legislation (not being an amendment to the Constitution), enacted in consonance of the provisions of the Constitution, on a subject within the realm of the concerned legislature, cannot be assailed on the ground that it violates the 'basic structure' of the Constitution. For the present controversy, the respondents had placed reliance on articles 245 and 246 of the Constitution, as also, on entries 77 to 79, 82 to 84, 95 and 97 of the Union List of the Seventh Schedule, and on entries 11A and 46 of the Concurrent List of the Seventh Schedule. Based thereon it was asserted, that Parliament was competent to enact the NTT Act. For examining the instant contention, it is so presumed.

	■ 
	 
	The Constitution regulates the manner of governance in substantially minute detail. It is the fountainhead distributing power, for such governance. The Constitution vests the power of legislation at the Centre, with the Lok Sabha and the Rajya Sabha, and in the States with the State Legislative Assemblies (and in some States, the State Legislative Councils, as well). The instant legislative power is regulated by 'Part XI' of the Constitution. The submission advanced at the hands of the respondents, insofar as the instant aspect of the matter is concerned, is premised on the assertion that the NTT Act has been enacted strictly inconsonance with the procedure depicted in 'Part XI' of the Constitution.

	■ 
	 
	It is also the contention of the respondents, that the said power has been exercised strictly in consonance with the subject on which the Parliament is authorized to legislate. Whilst dealing with the instant submission advanced at the hands of the respondents, all that needs to be stated is, that the legislative power conferred under 'Part XI' of the Constitution has one overall exception, which undoubtedly is, that the 'basic structure' of the Constitution, cannot be infringed, no matter what. There is a fine difference in what the petitioners contend, and what the respondents seek to project. The submission advanced by the petitioners does not pertain to lack of jurisdiction or inappropriate exercise of jurisdiction.

	■ 
	 
	The submission advanced at the hands of the petitioners is, that it is impermissible to legislate in a manner as would violate the 'basic structure' of the Constitution. This Court has repeatedly held, that an amendment to the provisions of the Constitution, would not be sustainable if it violated the 'basic structure' of the Constitution, even though the amendment had been carried out, by following the procedure contemplated under 'Part XI' of the Constitution. This leads to the determination, that the 'basic structure' is inviolable. The same would apply to all other legislations (other than amendments to the Constitution) as well, even though the legislation had been enacted by following the prescribed procedure, and was within the domain of the enacting legislature, any infringement to the 'basic structure' would be unacceptable. Such submissions advanced at the hands of the respondents are, therefore, liable to be disallowed. and are accordingly declined. [Para 65]


II. Whether transfer of adjudicatory functions vested in the High Court to NTT violates recognized constitutional conventions? 
III. Whether while transferring jurisdiction to a newly created Court/Tribunal, it is essential to maintain standards and stature of the Court replaced? 
	■ 
	 
	In addition to the determination on the adjudication of the present controversy on the concept of basic structure, the instant matter calls for a determination on the sustainability of the NTT Act, from other perspectives also. First and foremost, it was the submission of the petitioners, that it is impermissible for Legislature to abrogate/divest the core judicial appellate functions, specially, the functions traditionally vested in a superior Court, to a quasi-judicial authority devoid of essential ingredients of the superior Court. The instant submission was premised on the foundation, that such action is Constitutionally impermissible. [Para 66]

	■ 
	 
	In order to determine whether or not the appellate functions which have now been vested with the NTT, constituted the core judicial appellate function traditionally vested with the jurisdictional High Courts, a perusal of the historical perspective reveals, that as against the initial assessment of tax/duty liability, the first forum for challenge has traditionally been with an executive appellate adjudicatory authority. Legislative details reveal, that for some time there was a power of reference, exercisable on 'questions of law'. The adjudication thereof rested with the jurisdictional High Courts. The second appellate remedy has always been before a quasi-judicial appellate authority, styled as an Appellate Tribunal. Across the board, under all the enactments which are relevant for the present controversy, proceedings before the Appellate Tribunal have been legislatively described as 'judicial proceedings'. 

	■ 
	 
	It is, therefore apparent, that right from the beginning, the clear legislative understanding was, that from the stage of the proceedings before the Appellate Tribunal, the proceedings were of the nature of 'judicial proceedings'. Again across the board, under all the enactments, relevant for the present controversy, questions of law were originally left to be adjudicated by the jurisdictional High Courts. The reference jurisdiction, was substituted in all the enactments, and converted into appellate jurisdiction. The instant appellate jurisdiction was vested with the jurisdictional High Court. 

	■ 
	 
	Under the Income-Tax Act, 1961, section 260A, provided an appellate remedy from an order passed by the Appellate Tribunal, to the jurisdictional High Court. Similarly section 129A of the Customs Act, 1962, and section 35G of the Central Excise Act, 1944, provided for an appellate remedy from the concerned Appellate Tribunal to the High Court. The jurisdictional High Court would hear appeals on questions of law, against orders passed by the Appellate Tribunals. It is, therefore apparent, that right from the beginning, well before the promulgation of the Constitution, the core judicial appellate functions, for adjudication of tax related disputes, were vested with the 'jurisdictional High Courts'. The High Courts have traditionally, been exercising the jurisdiction to determine questions of law, under all the above tax legislations. In this view of the matter, it is not possible to conclude, that it was not justified for the counsel for the petitioners to contend, that the core judicial appellate function in tax matters, on questions of law, has uninterruptedly been vested with the jurisdictional High Courts. [Para 67]

	■ 
	 
	It is necessary to keep in mind the composition of the adjudicatory authorities which have historically dealt with the matters arising out of tax laws. All Appellate Tribunals which are relevant for the present controversy were essentially comprised of Judicial Members, besides Accountant or Technical Members. To qualify for appointment as a Judicial Member, it was essential that the incumbent had held a judicial office in India for a period of 10 years, or had practiced as an advocate for a similar period. It is the above qualification, which enabled the enactments to provide, by a fiction of law, that all the said Appellate Tribunals were discharging 'judicial proceedings'. The next stage of appellate determination, has been traditionally vested with the High Courts. 

	■ 
	 
	The Income-tax legislation, the customs legislation, as well as, the central excise legislation uniformly provided, that in exercise of its appellate jurisdiction, the jurisdictional High Court would adjudicate appeals arising out of orders passed by the respective Appellate Tribunals. The said appeals were by a legislative determination, to be heard by benches comprising of at least two judges of the High Court. Adjudication at the hands of a bench consisting of at least two judges, by itself is indicative of the legal complications, insofar as the appellate adjudicatory role, of the jurisdictional High Court was concerned.

	■ 
	 
	It would, therefore, not be incorrect to conclude, by accepting the submissions advanced by the petitioners, that before and after promulgation of the Constitution, till the enactment of the NTT Act, all legislative provisions vested the appellate power of adjudication, arising out of the Income-Tax Act, the Customs Act and the Excise Act, on questions of law, with the jurisdictional High Courts. [Para 68]

	■ 
	 
	Having recorded the above conclusion, the next issue to be determined is whether the adjudication of the disputes arising out of the provisions under reference, must remain within the realm of the jurisdictional High Courts? The instant proposition has two perspectives. Firstly, whether constitutional interpretation in the manner accepted the world over would be a constitutional mandate, for the appellate jurisdiction pertaining to tax matters, to remain with the High Court? Secondly, whether the express provisions of the Constitution mandate, that tax issues should be decided by the concerned jurisdictional High Court? [Para 69]

	■ 
	 
	The first perspective, namely, is whether constitutional interpretation in the manner accepted the world over, would be a constitutional mandate for appellate jurisdiction on tax matters, to remain with the jurisdictional High Court. Insofar as the instant aspect of the matter is concerned, reliance was placed on judgments emerging out of the Constitutions of Jamaica, Ceylon, Australia and Canada, rendered either by the Privy Council or the highest Courts of the concerned countries. The contention of the counsel for the petitioners was, that the constitutions of the above countries were based on the Westminster model. It was further pointed out, that the Indian Constitution was also based on the Westminster model, and that, the instant position stands recognized in the judgment rendered by this Court in Union of India v. Madras Bar Association case (supra). Incidentally, it was submitted, that judicial power which rested with definite Courts at the time of enactment of the constitutions based on the Westminster model, had to remain with the same courts, even after the constitutions had become effective and operational. 

	■ 
	 
	Furthermore, it was submitted, that the judicial power had to be exercised in the same manner as before, i.e., whether by a judge sitting singly, or with other judges. And therefore it was asserted, that on constitutional conventions well recognized the world over, appellate jurisdiction in respect of tax matters, would have to remain with the jurisdictional High Courts, and would have to be determined by a bench of at least two judges of the High Court, as was the position before the enactment of the Constitution, and, as has been the position thereafter, till the promulgation of the NTT Act. [Para 70]

	■ 
	 
	There is substance in the submission advanced by the petitioners, but not exactly in the format suggested by them. In every new constitution, which makes separate provisions for the Legislature, the executive and the judiciary, it is taken as acknowledged/conceded, that the basic principle of 'separation of powers' would apply. And that, the three wings of governance would operate in their assigned domain/province. The power of discharging judicial functions, which was exercised by members of the higher judiciary, at the time when the constitution came into force, should ordinarily remain with the Court, which exercised the said jurisdiction, at the time of promulgation of the new constitution. But the judicial power could be allowed to be exercised by an analogous/similar Court/Tribunal, with a different name. However, by virtue of the constitutional convention, while constituting the analogous Court/Tribunal, it will have to be ensured, that the appointment and security of tenure of Judges of that Court would be the same, as of the Court sought to be substituted.

	■ 
	 
	Thus, it can be said that transfer of jurisdiction is permissible, but in effecting such transfer, the Court to which the power of adjudication is transferred, must be endured with salient characteristics, which were possessed by the court from which the adjudicatory power has been transferred. In recording conclusions on the submission advanced as the first perspective, one may only state, that this conclusion is exactly the same as was drawn while examining the petitioners' previous submission, namely, that it is not possible to accept, that under recognized constitutional conventions, judicial power vested in superior courts cannot be transferred to coordinate Courts/Tribunals. The answer is, that such transfer is permissible. But whenever there is such transfer, all conventions/customs/practices of the court sought to be replaced, have to be incorporated in the court/tribunal created. The newly created Court/Tribunal would have to be established, in consonance with the salient characteristics and standards of the court which is sought to be substituted. [Para 71]

	■ 
	 
	The second perspective to be dealt with is, namely, whether the provisions of the Indian Constitution itself mandate, that tax issues at the appellate level, must be heard by the concerned jurisdictional High Court. Insofar as the instant aspect of the matter is concerned, the petitioners placed reliance on articles 50 and 225 of the Constitution. Article 50 of the Constitution was relied upon to demonstrate the intent of the framers of the Constitution, namely, that they wished to ensure the exclusivity and the separation of the judiciary, from the executive. It is not necessary to deal with the instant aspect of the matter, for the reason that, in the judgments rendered by this Court, the issue has already been debated with reference to article 50 of the Constitution. [Para 72]

	■ 
	 
	The other provision relied upon by the petitioners is article 225 of the Constitution. The tenor of the submission advanced by the petitioners, has been recorded while dealing with the second contention (advanced on behalf of the petitioners). The same may be adverted to. There can be no doubt whatsoever, that article 225 of the Constitution does expressly provide, that the jurisdiction of existing High Courts and the respective powers of the judges thereof 'shall be the same as immediately before the commencement of the Constitution'. It is also apparent, that the proviso thereto expressly mandates, that any restriction to which the exercise of original jurisdiction by any of the High Courts with respect to any matter concerning the revenue or concerning any act ordered or done in collection thereof was subject immediately before the commencement of the Constitution shall no longer apply to the exercise of such jurisdiction. 

	■ 
	 
	Insofar as the contention emerging out of the proviso is concerned, it needs to be pointed out, that the same pertains to 'the exercise of original jurisdiction by any of the High Courts'. It is, therefore apparent, that the issue in hand, namely, the appellate jurisdiction vested with the jurisdictional High Courts, under the provisions of the Income Tax-Act, the Customs Act and the Excise Act, has no bearing to the proviso under reference. It is therefore concluded that the instant submission advanced by the petitioners, is not made out from article 225 of the Constitution. [Para 73]


IV. Whether Company Secretaries should be allowed to appear before the NTT to represent a party to an appeal in the same fashion, and on parity with, accountants ? 
V. Whether section 13(1) of the NTT Act insofar as it allows accountants to represent a party to an appeal before the NTT is valid? 
	■ 
	 
	In the writ petition the members of the Institute of Company Secretaries of India, sought the right to appear before the NTT, as representatives of a party to an appeal. [Para 74]

	■ 
	 
	A perusal of the section 13 reveals, that a party to an appeal (other than the revenue) may appear either in person, or may authorize one or more Chartered Accountants, or legal practitioners, or any person duly authorized by him, to present his case before the NTT. The pointed submission advanced on behalf of the Institute of Chartered Accountants of India was, that under section 13 of the NTT Act, Chartered Accountants are entitled to appear before the NTT, because of their recognized acumen. It was submitted, that it is the prerogative of the Legislature and a matter of policy, to determine persons who are entitled to appear before the NTT. It was pointed out, that courts should not ordinarily interfere in such policy matters. [Para 75]

	■ 
	 
	It is undisputed that the Members of the NTT would most definitely be confronted with the legal issues emerging out of Family Law, Hindu Law, Mohammedan Law, Company Law, Law of Partnership, Law related to Territoriality, Law related to Trusts and Societies, Contract Law, Law relating to Transfer of Property, Law relating to Intellectual Property, Interpretation of Statutes, and other Miscellaneous Provisions of Law, from time to time. The NTT besides the aforesaid statutes, will not only have to interpret the provisions of the three statutes, out of which appeals will be heard by it, but will also have to examine a challenge to the vires of statutory amendments made in the said provisions, from time to time. They will also have to determine in some cases, whether the provisions relied upon had a prospective or retrospective applicability. [Para 77]

	■ 
	 
	Keeping in mind the fact, that in terms of section 15 of the NTT Act, the NTT would hear appeals from the Income Tax Appellate Tribunal and the Customs, Excise and Service Tax Appellate Tribunal (CESTAT) only on substantial questions of law, it is difficult to appreciate the propriety of representation, on behalf of a party to an appeal, through either Chartered Accountants or Company Secretaries, before the NTT. The determination at the hands of the NTT is shorn of factual disputes. It has to decide only 'substantial questions of law'. The Chartered Accountants and Company Secretaries would at best be specialists in understanding and explaining issues pertaining to accounts. These issues would, fall purely within the realm of facts. It is difficult to accept the prayer made by the Company Secretaries to allow them, to represent a party to an appeal before the NTT. 

	■ 
	 
	Even insofar as the Chartered Accountants are concerned, one is to hold that allowing them to appear on behalf of a party before the NTT, would be unacceptable in law. Accordingly, the claim of Company Secretaries, to represent a party before the NTT is rejected. Accordingly the prayer made by Company Secretaries in Writ Petition is hereby declined. While recording the above conclusion, it is simultaneously held section 13(1), insofar as it allows Chartered Accountants to represent a party to an appeal before the NTT, as unconstitutional and unsustainable in law. [Para 78]


VI. The constitutional validity of sections 5,6,7,8 and 13 of the NTT Act 
	■ 
	 
	Firstly it is necessary to examine the validity of section 5 of the NTT Act. According to the petitioners, section 5(2) of the NTT Act mandates, that the NTT would ordinarily have its sittings in the National Capital Territory of Delhi. According to the petitioners, the aforesaid mandate would deprive the litigating assessee, the convenience of approaching the jurisdictional High Court in the State, to which he belongs. An assessee may belong to a distant/remote State, in which eventuality, he would not merely have to suffer the hardship of travelling a long distance, but such travel would also entail uncalled for financial expense. Likewise, a litigant assessee from a far-flung State may find it extremely difficult and inconvenient to identify an advocate who would represent him before the NTT, since the same is mandated to be ordinarily located in the National Capital Territory of Delhi. 

	■ 
	 
	Even though that it is open to the Parliament to substitute the appellate jurisdiction vested in the jurisdictional High Courts and constitute Courts/Tribunals to exercise the said jurisdiction, it is held that while vesting jurisdiction in an alternative Court/Tribunal, it is imperative for the legislature to ensure, that redress should be available, with the same convenience and expediency, as it was prior to the introduction of the newly created Court/Tribunal. Thus viewed, the mandate incorporated in section 5(2) of the NTT Act to the effect that the sittings of the NTT would ordinarily be conducted in the National Capital Territory of Delhi, would render the remedy inefficacious, and thus unacceptable in law. [Para 80]

	■ 
	 
	For the above reason, section 5(2) of the NTT Act is in clear breach of the law declared by this Court. [Para 80]

	■ 
	 
	One needs to also examine sub-sections (2), (3), (4) and (5) of section 5 of the NTT Act, with pointed reference to the role of the Central Government in determining the sitting of benches of the NTT. The Central Government has been authorized to notify the area in relation to which each bench would exercise jurisdiction, to determine the constitution of the benches, and finally, to exercise the power of transfer of members of one bench to another bench. One cannot lose sight of the fact, that the Central Government will be a stakeholder in each and every appeal/case, which would be filed before the NTT. It cannot, therefore, be appropriate to allow the Central Government to play any role, with reference to the places where the benches would be set up, the areas over which the benches would exercise jurisdiction, the composition and the constitution of the benches, as also, the transfer of the members from one bench to another. It would be inappropriate for the Central Government, to have any administrative dealings with the NTT or its Members. In the jurisdictional High Courts, such power is exercised exclusively by the Chief Justice, in the best interest of the administration of justice. Allowing the Central Government to participate in the aforestated administrative functioning of the NTT, would impinge upon the independence and fairness of the Members of the NTT. 

	■ 
	 
	For the NTT Act to be valid, the Chairperson and Members of the NTT should be possessed of the, same independence and security, as the judges of the jurisdictional High Courts (which the NTT is mandated to substitute). Vesting of the power of determining the jurisdiction, and the postings of different members, with the Central Government, would undermine the independence and fairness of the Chairperson and the Members of the NTT, as they would always be worried to preserve their jurisdiction based on their preferences/inclinations in terms of work, and conveniences in terms of place of posting. An unsuitable/disadvantageous Chairperson or member could be easily moved to an insignificant jurisdiction, or to an inconvenient posting. This could be done to chastise him, to accept a position he would not voluntarily accede to. Are therefore, section 5 of the NTT Act is not sustainable in law, as it does not ensure that the alternative adjudicatory authority, is totally insulated from all forms of interference, pressure or influence from co-ordinate branches of Government. There is therefore no alternative, but to hold that sub-sections (2), (3), (4) and (5) of section 5 of the NTT Act are unconstitutional. [Para 81]

	■ 
	 
	Coming to validity of section 6 of the NTT Act, a perusal of section 6 reveals, that a person would be qualified for appointment as a Member, if he is or has been a member of the Income Tax Appellate Tribunal or of the Customs, Excise and Service Tax Appellate Tribunal for at least 5 years. While dealing with the historical perspective, with reference to the Income-Tax legislation, the Customs legislation, as also, the Central Excise legislation, it has been noticed the eligibility of those who can be appointed as Members of the Appellate Tribunals constituted under the aforesaid legislations. Under the Income-Tax Act, a person who has practiced in accountancy as a Chartered Accountant (under the Chartered Accountants Act, 1949) for a period of 10 years, or has been a Registered Accountant (or partly a Registered Accountant, and partly a Chartered Accountant) for a period of 10 years, is eligible to be appointed as an Accountant Member. 

	■ 
	 
	Under the Customs Act and the Excise Act, a person who has been a member of the Indian Customs and Central Excise Service (Group A), subject to the condition, that such person has held the post of Collector of Customs or Central Excise (Level I), or equivalent or higher post, for at least 3 years, is eligible to be appointed as a Technical Member. It is apparent from the narration recorded hereinabove, that persons with the above qualifications, who were appointed as Accountant Members or Technical Members in the respective Appellate Tribunals, are also eligible for appointment as Members of the NTT, subject to their having rendered specified years' service as such. The question to be determined is, whether persons with the aforesaid qualifications, satisfy the parameters of law declared by this Court, to be appointed as, Members of the NTT? And do they satisfy the recognized constitutional conventions? [Para 82]

	■ 
	 
	This Court has declared the position in this behalf in L. Chandra Kumar case (supra) and in Union of India v. Madras Bar Association case (supra), that Technical Members could be appointed to the Tribunals, where technical expertise is essential for disposal of matters, and not otherwise. It has also been held, that where the adjudicatory process transferred to a Tribunal does not involve any specialized skill, knowledge or expertise, a provision for appointment of non-Judicial Members (in addition to, or in substitution of Judicial Members),would constitute a clear case of delusion and encroachment upon the 'independence of judiciary', and the 'rule of law'. It is difficult to appreciate how Accountant Members and Technical Members would handle complicated questions of law relating to tax matters, and also questions of law on a variety of subjects (unconnected to tax), in exercise of the jurisdiction vested with the NTT. That would be a tall order. An arduous and intimidating asking. 

	■ 
	 
	Since the Chairperson/Members of the NTT will be required to determine 'substantial questions of law', arising out of decisions of the Appellate Tribunals, it is difficult to appreciate how an individual, well-versed only in accounts, would be able to discharge such functions. Likewise, it is also difficult to understand how Technical Members, who may not even possess the qualification of law, or may have no experience at all in the practice of law, would be able to deal with 'substantial questions of law', for which alone, the NTT has been constituted. [Para 83]

	■ 
	 
	As already noticed hereinabove, from data placed on record by the learned counsel for the petitioners, that the NTT would be confronted with disputes arising out of Family Law, Hindu Law, Mohemmedan Law, Company Law, Law of Partnership, Law relating to Territoriality, Law relating to Trusts and Societies, Contract Law, Law relating to Transfer of Property, Law relating to Intellectual Property, Interpretation of Statutes/Rules, and other Miscellaneous Provisions of Law. Besides the above, the Members of the NTT will regularly have to interpret the provisions of the Income Tax Act, the Customs Act and the Excise Act. It is thus opined opinion, that only a person possessing professional qualification in law, with substantial experience in the practice of law, will be in a position to handle the onerous responsibilities which a Chairperson and Members of the NTT will have to shoulder. [Para 84]

	■ 
	 
	There seems to be no doubt, whatsoever, that the members of a Court/Tribunal to which adjudicatory functions are transferred, must be manned by judges/members whose stature and qualifications are commensurate to the court from which the adjudicatory process has been transferred. This position is recognized the world over. Constitutional conventions in respect of Jamaica, Ceylon, Australia and Canada, on this aspect of the matter have been delineated above. The opinion of the Privy Council expressed by Lord Diplock in Hinds v. Queen Director of Public Prosecutions 1976 All ER (1) 353 (PC), has been shown as being followed in countries which have constitutions on the Westminster model. The Indian Constitution is one such Constitution. 

	■ 
	 
	The position has been clearly recorded while interpreting constitutions framed on the above model, namely, that even though the Legislature can transfer judicial power from a traditional court, to an analogous Court/Tribunal with a different name, the Court/Tribunal to which such power is transferred, should be possessed of the same salient characteristics, standards and parameters, as the court the power whereof was being transferred. It is not possible to accept, that Accountant Members and Technical Members have the statue and qualification possessed by judges of High Courts. [Para 85]

	■ 
	 
	It was not disputed, that the NTT has been created to handle matters which were earlier within the appellate purview of the jurisdictional High Courts. Thus the appointment of Accountant Members and Technical Members of the Appellate Tribunals to the NTT, would be in clear violation of the constitutional conventions recognized by courts, the world over. References on questions of law (under the three legislative enactments in question), were by a legislative mandate, required to be adjudicated by a bench of at least two judges of the jurisdictional High Court. When the remedy of reference (before the High Court) was converted into an appellate remedy (under the three legislative enactments in question), again by a legislative mandate, the appeal was to be heard by a bench of at least two judges, of the jurisdictional High Court. One cannot lose sight of the fact, that hitherto before, the issues which will vest in the jurisdiction of the NTT, were being decided by a bench of at least two judges of the High Court. The onerous and complicated nature of the adjudicatory process is clear. It may also simultaneously noticed, that the power of 'judicial review' vested in the High Courts under articles 226 and 227 of the Constitution has not been expressly taken away by the NTT Act. [Para 86]

	■ 
	 
	Even though the Attorney General pointed out, that the power of 'judicial review' under articles 226 and 227 of the Constitution had not been taken away, yet he acknowledged, that there would be implicit limitations where such power would be exercisable. Therefore, all the more, the composition of the NTT would have to be on the same parameters as judges of the High Courts. Since the appointments of the Chairperson/Members of the NTT are not on the parameters expressed hereinabove, the same are unsustainable under the declared law. A perusal of section 6 of the NTT Act leaves no room for any doubt, that none of the above parameters is satisfied insofar as the appointment of Chairperson and other Members of the NTT is concerned. In the above view of the matter, section 6(2)(b) of the NTT Act is liable to be declared unconstitutional. [Para 86]

	■ 
	 
	Coming to the submissions advanced for the petitioners in respect of section 7 of the NTT Act. It seems to us, that section 7 has been styled in terms of the decision rendered by this Court in L. Chandra Kumar case (supra). Following the above judgment for determining the manner of selection of the Chairperson and Members of the NTT, is obviously a clear misunderstanding of the legal position declared by this Court. It should not have been forgotten, that under the provisions of the Administrative Tribunals Act, 1985, which came up for consideration in L. Chandra Kumar case (supra), the Tribunals constituted under the said Act, are to act like courts of first instance. All decisions of the tribunal are amenable to challenge under articles 226/227 of the Constitution before, a division bench of the jurisdictional High Court. In such circumstances it is apparent, that Tribunals under the Administrative Tribunals Act, 1985, were subservient to the jurisdictional High Courts. The manner of selection, cannot therefore be adopted for a Tribunal of the nature as the NTT. Herein the acknowledged position is, that the NTT has been constituted as a replacement of High Courts. 

	■ 
	 
	The NTT is, therefore, in the real sense a Tribunal substituting the High Courts. The manner of appointment of Chairperson/Members to the NTT will have to be, by the same procedure (or by a similar procedure), to that which is prevalent for appointment of judges of High Courts. Insofar as the instant aspect of the matter is concerned, the above proposition was declared by this Court in Union of India v. Madras Bar Association case (supra), wherein it was held, that the stature of the Members who would constitute the Tribunal, would depend on the jurisdiction which was being transferred to the Tribunal. Accordingly, if the jurisdiction of the High Courts is being transferred to the NTT, the stature of the Members of the tribunal had to be akin to that of the judges of High Courts. So also the conditions of service of its Chairperson/Members. And the manner of their appointment and removal, including transfers. Including, the tenure of their appointments. [Para 87]

	■ 
	 
	Section 7 cannot even otherwise, be considered to be constitutionally valid, since it includes in the process of selection and appointment of the Chairperson and Members of the NTT, Secretaries of Departments of the Central Government. In this behalf, it would also be pertinent to mention, that the interests of the Central Government would be represented on one side, in every litigation before the NTT. It is not possible to accept a party to a litigation, can participate in the selection process, whereby the Chairperson and Members of the adjudicatory body are selected. This would also be violative of the recognized constitutional convention recorded by Lord Diplock in Hinds case (supra), namely, that it would make a mockery of the constitution, if the Legislature could transfer the jurisdiction previously exercisable by holders of judicial offices, to holders of a new Court/Tribunal (to which some different name was attached) and to provide that persons holding the new judicial offices, should not be appointed in the manner and on the terms prescribed for appointment of members of the judicature. For all the reasons recorded hereinabove, section 7 of the NTT Act is declared as unconstitutional. [Para 88]

	■ 
	 
	Insofar as the validity of section 8 of the NTT Act is concerned, it clearly emerges from a perusal thereof, that a Chairperson/Member is appointed to the NTT, in the first instance, for a duration of 5 years. Such Chairperson/Member is eligible for reappointment, for a further period of 5 years. There is no hesitation to accept the submissions advanced at the hands of the petitioners, that a provision for reappointment would itself have the effect of undermining the independence of the Chairperson/Members of the NTT. Every Chairperson/Member appointed to the NTT, would be constrained to decide matters, in a manner that would ensure his reappointment in terms of section 8 of the NTT Act. His decisions may or may not be based on his independent understanding. 

	■ 
	 
	The above provision would undermine the independence and fairness of the Chairperson and Members of the NTT. Since the NTT has been vested with jurisdiction which earlier lay with the High Courts, in all matters of appointment, and extension of tenure, must be shielded from executive involvement. The reasons for our instant conclusions are exactly the same as have been expressed while dealing with section 5 of the NTT Act. It is therefore held, that section 8 of the NTT Act is unconstitutional. [Para 89]

	■ 
	 
	Sections 5, 6, 7, 8 and 13 of the NTT Act have been held to be illegal and unconstitutional on the basis of the parameters laid down by decisions of constitutional benches of this Court and on the basis of recognized constitutional conventions referable to constitutions framed on the Westminster model. In the absence of the aforesaid provisions which have been held to be unconstitutional, the remaining provisions have been rendered otiose and worthless, and as such, the provisions of the NTT Act, as a whole, are hereby set aside. [Para 90]


VII. Conclusions 
	(i)
	 
	The Parliament has the power to enact legislation, and to vest adjudicatory functions, earlier vested in the High Court, with an alternative Court/Tribunal. Exercise of such power by the Parliament would not per se violate the 'basic structure' of the Constitution.

	(ii)
	 
	Recognized constitutional conventions pertaining to the West minster model, do not debar the legislating authority from enacting legislation to vest adjudicatory functions, earlier vested in a superior court, with an alternative Court/Tribunal. Exercise of such power by the Parliament would per se not violate any constitutional convention.

	(iii)
	 
	The 'basic structure' of the Constitution will stand violated, if while enacting legislation pertaining to transfer of judicial power, Parliament does not ensure, that the newly created Court/Tribunal, conforms with the salient characteristics and standards, of the court sought to be substituted.

	(iv)
	 
	Constitutional conventions, pertaining to constitutions styled on the Westminster model, will also stand breached, if while enacting legislation, pertaining to transfer of judicial power, conventions and salient characteristics of the court sought to be replaced, are not incorporated in the Court/Tribunal sought to be created.

	(v)
	 
	The prayer made in Writ Petition (C) No.621 of 2007 is declined. Company Secretaries are held ineligible, for representing a party to an appeal before the NTT.

	(vi)
	 
	Examined on the touchstone of conclusions (iii) and (iv) above, sections 5, 6,7,8 and 13 of the NTT Act (to the extent indicated hereinabove), are held to be unconstitutional. Since the aforesaid provisions, constitute the edifice of the NTT Act, and without these provisions the remaining provisions are rendered ineffective and inconsequential, the entire enactment is declared unconstitutional. [Para 91]


Per R.F. Nariman J [Concurring View] 
	■ 
	 
	It is axiomatic that the superintending power of the High Courts under article 227 is to keep Courts and Tribunals within the bounds of the law. Hence, errors of law that are apparent on the face of the record are liable to be corrected. In correcting such errors, the High Court has necessarily to state what the law is by deciding questions of law, which bind subordinate Courts and Tribunals in future cases. [Para 15]

	■ 
	 
	The decision of a substantial question of law is a matter of great moment. It must be a question of law which is of general public importance or is not free from difficulty and/or calls for a discussion of alternative views. It is clear, therefore, that a judicially trained mind with the experience of deciding questions of law is a sine qua non in order that such questions be decided correctly. [Para 18]

	■ 
	 
	It is obvious, that substantial questions of law which relate to taxation would also involve many areas of civil and criminal law, for example Hindu Joint Family Law, partnership, sale of goods, contracts, Mohammedan Law, Company Law, Law relating to Trusts and Societies, Transfer of Property, Law relating to Intellectual Property, Interpretation of Statutes and sections dealing with prosecution for offences. It is therefore not correct to say that taxation, being a specialized subject, can be dealt with by a Tribunal. All substantial questions of law have under our constitutional scheme to be decided by the superior courts and the superior courts alone. Indeed, one of the objects for enacting the National Tax Tribunals Act, as stated by the Minister on the floor of the House, is that the National Tax Tribunal can lay down the law for the whole of India which then would bind all other authorities and tribunals. This is a direct encroachment on the High Courts' power under article 227 to decide substantial questions of law which would bind all Tribunals. [Para 31]

	■ 
	 
	In fact, it is a little surprising that the National Tax Tribunal is interposed between the appellate Tribunal and the Supreme Court for the very good reason that ultimately it will only be the Supreme Court that will declare the law to be followed in future. As the appellate Tribunal is already a second appellate court, it would be wholly unnecessary to have a National Tax Tribunal decide substantial questions of law in case of conflicting decisions of High Courts and Appellate Tribunals as these would ultimately be decided by the Supreme Court itself, which decision would under article141 be binding on all tax authorities and Tribunals. Secondly, in all tax matters, the State is invariably a party and the High Court is ideally situated to decide substantial questions of law which arise between the State and private persons, being constitutionally completely independent of executive control. The same cannot be said of Tribunals which, will have to be under a nodal ministry as Tribunals are not under the supervisory jurisdiction of the High Courts. [Para 32]

	■ 
	 
	It is well settled that an appeal is a creature of statute and can be done away by statute. The question posed here is completely different and the answer to that question is fundamental to our jurisprudence: that a jurisdiction to decide substantial questions of law vests under our constitution, only with the High Courts and the Supreme Court, and cannot be vested in any other body as a core constitutional value would be impaired thereby. [Para 37]

	■ 
	 
	In view of aforesaid, it is held that the National Tax Tribunals Act is unconstitutional, being the ultimate encroachment on the exclusive domain of the superior Courts of Record in India. [Para 41]
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JUDGMENT
 
The Controversy :
Jagdish Singh Khehar, J. - All the above cases are being disposed of by this common judgment. The issue which arises for consideration before us, in the present bunch of cases, pertains to the constitutional validity of the National Tax Tribunal Act, 2005 (hereinafter referred to as, the NTT Act). Simultaneously, the constitutional validity of the Constitution (Forty-second Amendment) Act, 1976 has been assailed, by asserting, that the same violates the basic structure of the Constitution of India (hereinafter referred to as, the Constitution), by impinging on the power of "judicial review" vested in the High Court. In the event of this Court not acceding to the aforementioned prayers, a challenge in the alternative, has been raised to various provisions of the NTT Act, which has led to the constitution of the National Tax Tribunal (hereinafter referred to as, the NTT). The NTT, according to the learned counsel for the petitioners, is styled as a quasi-judicial appellate tribunal. It has been vested with the power of adjudicating appeals arising from orders passed by Appellate Tribunals (constituted under the Income Tax Act, the Customs Act, 1962, and the Central Excise Act, 1944). Hitherto before, the instant jurisdiction was vested with High Courts. The pointed issue canvassed in this behalf is, that High Courts which discharge judicial functions, cannot be substituted by an extra-judicial body. Additionally, it is maintained that the NTT in the manner of its constitution undermines a process of independence and fairness, which are sine qua non of an adjudicatory authority.
The Historical Perspective:
The Income Tax Legislation, in India:
2. (i) Law relating to income tax dates back to 1860, when legislation pertaining to levy of tax on income, was introduced in India for the first time. The original enactment was replaced by subsequent legislations, enacted in 1865, 1886, 1918 and 1922. The Indian Income Tax Act, 1922 (hereinafter referred to as, the 1922 Act) was brought about, as a result of the recommendations of the All India Tax Committee. The 1922 Act can be described as a milestone in the evolution of direct tax laws in India. Detailed reference needs to be made to the provisions of the 1922 Act.
(ii) After the procedure provided for assessment of tax had run its course, and tax had been assessed, an executive-appellate remedy was provided for, before the Appellate Assistant Commissioner of Income Tax (under Section 30 of the 1922 Act). A further quasi-judicial appellate remedy, from decisions rendered by the first appellate authority, lay before an appellate tribunal (hereinafter referred to as the Appellate Tribunal). Section 33A was inserted by the Indian Income Tax (Amendment) Act, 1941. It provided for a remedy by way of revision before a Commissioner of Income Tax.
(iii) The remedy before the Appellate Tribunal (provided under Section 5A of the 1922 Act, by Section 85 of the Indian Income Tax (Amendment) Act, 1939), was required to be exercised by a bench comprising of one Judicial Member and one Accountant Member. It was permissible for the President of the Appellate Tribunal or any other Member thereof, to dispose of appeals, sitting singly (subject to the condition, that the total income of the assessee, as computed by the assessing officer, did not exceed Rs.15,000/-). It was also open to the President of the Appellate Tribunal to constitute larger benches of three Members (subject to the condition, that the larger bench would comprise of at least one Judicial Member and one Accountant Member).
(iv) Section 5A of the 1922 Act, laid down the conditions of eligibility for appointment as a Judicial Member - a person who had served on a civil judicial post for 10 years was eligible, additionally an Advocate who had been practicing before a High Court for a period of 10 years, was also eligible. Under the 1922 Act, a person who had practiced in accountancy as a Chartered Accountant (under the Chartered Accountants Act, 1949) for a period of 10 years, or was a Registered Accountant (or partly a Registered Accountant, and partly a Chartered Accountant) for a period of 10 years (under any law formerly enforced), was eligible for appointment as an Accountant Member. Only a Judicial Member could be appointed as the President of the Appellate Tribunal.
(v) Section 67 of the 1922 Act, barred suits in civil courts pertaining to income tax related issues. Additionally, any prosecution suit or other proceedings could not be filed, against an officer of the Government, for an act or omission, in furtherance of anything done in good faith or intended to be done under the 1922 Act.
(vi) The 1922 Act, did not provide for an appellate remedy, before the jurisdictional High Court. The only involvement of the jurisdictional High Court, was under Section 66 of the 1922 Act. Under Section 66, either the assessee or the Commissioner of Income Tax, could move an application to the Appellate Tribunal, requiring it to refer a question of law (arising out of an assessment order) to the jurisdictional High Court. In case of refusal to make such a reference, the aggrieved assessee or the Commissioner of Income Tax, could assail the refusal by the Appellate Tribunal, before the jurisdictional High Court. A case referred to the High Court under Section 66, was to be heard by a bench of not less than two judges of the High Court (Section 66A of the 1922 Act - inserted by the Indian Income Tax (Amendment) Act, 1926). Section 66 of the 1922 Act, was amended by the Indian Income Tax (Amendment) Act, 1939, whereby the power to make a reference became determinable by the Commissioner of Income Tax (in place of the Appellate Tribunal).
(vii) In exercise of the reference jurisdiction, a question of law, which had arisen in an appeal pending before the Appellate Tribunal, had to be determined by the High Court. After the jurisdictional High Court had answered the reference, the Appellate Tribunal would dispose of the pending appeal in consonance with the legal position declared by the High Court.
3(i). The 1922 Act was repealed by the Income Tax Act, 1961 (hereinafter referred to as, the Income Tax Act). As in the repealed enactment, so also under the Income Tax Act, an order passed by an assessing officer, was assailable through an executive-appellate remedy. The instant appellate remedy, was vested with the Deputy Commissioner (Appeals)/Commissioner (Appeals). The orders appealable before the Deputy Commissioner (Appeals) were distinctly mentioned (in Section 246 of the Income Tax Act). Likewise, the orders appealable before the Commissioner (Appeals) were expressly enumerated (in Section 246A of the Income Tax Act).
(ii) As against the order passed by the executive-appellate authority, a further appellate remedy was provided before a quasi-judicial appellate tribunal (hereinafter referred to as, the Appellate Tribunal, under Section 252 of the Income Tax Act). Section 255(6) of the Income Tax Act provides as under:-
"6. The Appellate Tribunal shall, for the purpose of discharging its functions, have all the powers which are vested in the income-tax authorities referred to in section 131, and any proceeding before the Appellate Tribunal shall be deemed to be a judicial proceeding within the meaning of sections 193 and 228 and for the purpose of section 196 of the Indian Penal Code (45 of 1860), and the Appellate Tribunal shall be deemed to be a civil court for all the purposes of section 195 and Chapter XXXV of the Code of Criminal Procedure, 1898 (5 of 1898)."
By a deeming fiction of law, therefore, the Appellate Tribunal was considered as a civil court , dealing with "judicial proceedings".
(iii) To be eligible for appointment as the President of the ITAT, the incumbent had to be a sitting or retired judge of a High Court, with not less than 7 years of service as a judge. Alternatively, the Central Government could appoint a Senior Vice President or a Vice President of the Appellate Tribunal, as its President. It is, therefore apparent, that the Appellate Tribunal was to be comprised of a President, Senior Vice President(s), Vice President(s) and Members.
(iv) The benches of the Appellate Tribunal, under the Income Tax Act (was similar to the one under the 1922 Act), were to be comprised of at least one Judicial Member and one Accountant Member. The authority to constitute benches of the Appellate Tribunal was vested with the President. The composition of the benches under the Income Tax Act, was similar to that postulated under the 1922 Act. When authorized by the Central Government, it was open to the Appellate Tribunal, to dispose of appeals sitting singly (subject to the condition, that the appeal pertained to a dispute, wherein the concerned assessee's total income was assessed as not exceeding Rs.5 lakhs). The President of the Appellate Tribunal, had the authority to constitute special benches, comprising of three or more Members (one of whom had to be a Judicial Member, and one, an Accountant Member). In case of difference of opinion, the matter was deemed to have been decided in terms of the opinion expressed by the majority.
(v) An assessee or the Commissioner, could move an application before the Appellate Tribunal, under Section 256 of the Income Tax Act, requiring it to make a reference to the High Court on a question of law (arising in an appeal pending before the Appellate Tribunal). In case the prayer made in the application was declined by the Appellate Tribunal, the order (declining the prayer) was assailable before the High Court.
(vi) Section 257 of the Income Tax Act provided for a reference directly to the Supreme Court. The instant reference could be made by the Appellate Tribunal, if it was of the opinion, that the question of law which had arisen before it, had been interpreted differently, by two or more jurisdictional High Courts.
(vii) Section 260A was inserted in the Income Tax Act by the Finance (No. 2) Act, 1998, with effect from 1.10.1998. Under Section 260A, an appellate remedy was provided for, to raise a challenge to orders passed by the Appellate Tribunal. The instant appellate remedy, would lie before the jurisdictional High Court. In terms of the mandate contained in Section 260B of the Income Tax Act, an appeal before the High Court was to be heard by a bench of not less than two judges. The opinion of the majority, would constitute the decision of the High Court. Where there was no majority, on the point(s) of difference, the opinion of one or more judges of the High Court, was to be sought. Thereupon, the majority opinion of the judges (including the judges who had originally heard the case) would constitute the decision of the High Court.
(viii) A further appellate remedy was available as against a decision rendered by the jurisdictional High Court. The instant appellate remedy was vested with the Supreme Court under Section 261 of the Income Tax Act.
The Customs Legislation, in India:
4. (i) The Customs Act, 1962 (hereinafter referred to as, the Customs Act) was enacted to consolidate and amend the law relating to customs. The Customs Act vested the power of assessment of customs duty, with the Deputy Collector of Customs or the Collector of Customs. An executive-appellate remedy was provided under Section 128 of the Customs Act, before a Collector of Customs (where the impugned order had been passed by an officer, lower in rank to the Collector of Customs), and before the Central Board of Excise and Customs (constituted under the Central Boards of Revenue Act, 1963), where the impugned order had been passed by a Collector of Customs. The Board had also been conferred with executive revisional powers (under Section 130 of the Customs Act), to suo moto, or on an application of an aggrieved person, examine the record of any proceeding, pertaining to a decision or order under the provisions of the Customs Act. Revisional powers, besides those expressly vested in the Board (under Section 130 of the Customs Act), were also vested with the Central Government (under Section 131 of the Customs Act).
(ii) By the Finance (No. 2) Act, 1980, Sections 128 to 131 of the original Act were substituted. The power to entertain the first executive-appellate remedy, was now vested with the Collector (Appeals), under Sections 128 and 128A of the Customs Act. On exhaustion of the above remedy, a further quasi-judicial appellate remedy was provided for, under Sections 129 and 129A before the Customs, Excise and Gold (Control) Appellate Tribunal (hereinafter referred to as, the CEGAT/Appellate Tribunal). CEGAT was also the appellate authority, against orders passed by the Board. With introduction of Service Tax, under Chapter V of the Finance Act, 1994, CEGAT was conferred the jurisdiction to hear appeals in cases pertaining to service tax disputes as well. The Appellate Tribunal is now known as the Customs, Excise and Service Tax Appellate Tribunal - the CESTAT. By Act 22 of 2003, the expression "Gold (Control)" was substituted with "Service Tax" in the definition of the "Appellate Tribunal" (w.e.f. 14.5.2003).
(iii) Section 129 of the Customs Act delineated the constitution of the CEGAT. It was to comprise of as many Judicial and Technical Members, as the Central Government thought fit. The instant provision, also laid down the conditions of eligibility for appointment of Judicial/Technical Members. A Judicial Member could be chosen out of persons, who had held a civil judicial post for at least 10 years, or out of persons who had been in practice as an Advocate for at least 10 years, as also, from out of Members of the Central Legal Service (not below Grade-I), who had held such post for at least 3 years. A Technical Member could be appointed out of persons, who had been members of the Indian Customs and Central Excise Service (Group A), subject to the condition, that such persons had held the post of Collector of Customs or Central Excise (Level I), or equivalent or higher post, for at least 3 years. The Finance (No.2) Act, 1996 amended Section 129(3) of the Customs Act, whereby it enabled the Central Government to appoint a person to be the President of the Appellate Tribunal. The Central Government could make such appointment, subject to the condition, that the person concerned had been a judge of the High Court, or was one of the Members of the Appellate Tribunal. Likewise, it was open to the Central Government to appoint one or more Members of the Appellate Tribunal to be its Vice President(s).
(iv) Powers and functions of the Appellate Tribunal were to be exercised through benches constituted by its President, from amongst Members of the Appellate Tribunal (in terms of Section 129C of the Customs Act). Each bench was required to be comprised of at least one Judicial Member and one Technical Member. It was open to the President to constitute a special bench of not less than three Members (comprising of at least one Judicial and one Technical Member). The composition of the bench, was modified by an amendment which provided, that a special bench of the Appellate Tribunal was to consist of not less than two Members (instead of three). It was also open to the President and/or Members (as authorized by the President of the Appellate Tribunal) to dispose of appeals, sitting singly, subject to the condition, that the value of goods confiscated, or the difference in duty involved, or duty involved, or the amount of fine or penalty involved, did not exceed Rs.10,000/- -- the limit was first revised to Rs.50,000/-, then to Rs.1 lakh, later to Rs.10 lakhs, and at present, the same is Rs.50 lakhs. A case involving a dispute where the determination of any question having a relation to the rate of duty of customs or to the value of goods for purposes of assessment is the sole or one of the points in issue, must however be heard by a bench comprising of a Judicial and a Technical Member [Section 129C(4)(b)]. In case of difference of opinion on any point(s), the opinion of the majority was to constitute the decision of the Appellate Tribunal. If Members were equally divided, the appeal was to be referred by the President, for hearing on such point(s), by one or more other Members of the Appellate Tribunal. Whereupon, the majority opinion was to be considered as the decision of the Appellate Tribunal. Sub-sections (7) and (8) of Section 129C provided as under:—
"(7) The Appellate Tribunal shall, for the purposes of discharging its functions, have the same powers as are vested in a court under the Code of Civil Procedure, 1908 (5 of 1908), when trying a suit in respect of the following matters, namely:—
	(a)
	 
	discovery and inspection;

	(b)
	 
	enforcing the attendance of any person and examining him on oath;

	(c)
	 
	compelling the production of books of account and other documents; and

	(d)
	 
	issuing commissions.


(8) Any proceeding before the Appellate Tribunal shall be deemed to be a judicial proceeding within the meaning of Sections 193 and 228 and for the purpose of Section 196 of the Indian Penal Code 945 of 1860) and the Appellate Tribunal shall be deemed to be a Civil Court for all the purposes of Section 195 and Chapter XXVI of the Code of Criminal Procedure, 1973 (2 of 1974)."
It is apparent from the above provision, that by a fiction of law, proceedings before the Appellate Tribunal are treated as judicial proceedings.
(v) The Customs and Excise Revenues Appellate Tribunal Act, 1986 came into force with effect from 23.12.1986. Section 26 of the instant enactment, excluded the jurisdiction of courts except the Supreme Court. Section 28 thereof provided as under:—
"28. Proceedings before the Appellate Tribunal to be judicial proceedings - All proceedings before the Appellate Tribunal shall be deemed to be judicial proceedings within the meaning of Sections 193, 219 and 228 of the Indian Penal Code (45 of 1860)."
A perusal of the above amendment reveals, that by a fiction of law, the Appellate Tribunal was deemed to be discharging "judicial proceedings". Therefore, the position prevailing prior to the amendment, was maintained, so far as the instant aspect was concerned.
(vi) Just as in the case of the 1922 Act, which did not provide for an appellate remedy, but allowed a reference to be made to a jurisdictional High Court, under Section 66, likewise, Section 130 of the Customs Act provided for a reference on a question of law, to the High Court. A reference could be made, on an application by the Collector of Customs or the person on whom customs duty has been levied, to the Appellate Tribunal. If the Appellate Tribunal refused to make a reference, the aggrieved party could assail the determination of the Appellate Tribunal, before the jurisdictional High Court. Where a reference on a question of law was entertained, it had to be heard by a bench of not less than two judges of the High Court. In case of difference of opinion on any point(s), the opinion expressed by the majority, was to be treated as the decision of the High Court. Where the opinion was equally divided, on the point(s) of difference, the matter was to be heard by one or more other judges of the High Court. Thereupon, the majority opinion of the judges (including the judges who had originally heard the case) would constitute the decision of the High Court. A decision of the High Court, would then be applied by the Appellate Tribunal, for the disposal of the appeal wherefrom the reference had arisen.
(vii) The Appellate Tribunal was also authorized to make a reference directly to the Supreme Court (under Section 130A of the Customs Act). This could be done, in case the Appellate Tribunal was of the view, that there was a conflict of decisions of High Courts in respect of a question of law pending before it for decision. The decision of the Supreme Court, would then be applied by the Appellate Tribunal, for the disposal of the appeal out of which the reference had arisen.
(viii) The Finance (No. 32) Act, 2003 introduced a new Section 130. The remedy of a reference to the jurisdictional High Court, was substituted by a remedy of an appeal to the High Court. The amended Section 130 of the Customs Act provided, that an appeal would lie to the High Court from every order passed by the Appellate Tribunal (on or after 1.7.2003), subject to the condition, that the High Court was satisfied, that the case involved a substantial question of law. In such an eventuality, the High Court would formulate the substantial question(s) of law. It was open to the High Court in exercise of its instant appellate jurisdiction, also to determine any issue which had not been decided by the Appellate Tribunal, or had been wrongly decided by the Appellate Tribunal. The appeal preferred before the High Court, could be heard by a bench of not less than two judges.
(ix) After amendment to Section 130, Section 130E was also amended. The latter amended provision, provided for an appeal to the Supreme Court, from a judgment of the High Court, delivered on an appeal filed under Section 130, or on a reference made under Section 130 by the Appellate Tribunal (before 1.7.2003), or on a reference made under Section 130A.
(x) The NTT Act omitted Sections 130, 130A, 130B, 130C and 130D of the Customs Act. The instant enactment provided for an appeal from every order passed by the Appellate Tribunal to the NTT, subject to the condition, that the NTT arrived at the satisfaction, that the case involved a substantial question of law. On admission of an appeal, the NTT would formulate the substantial question of law for hearing the appeal. Section 23 of the NTT Act provided, that on and from the date, to be notified by the Central Government, all matters and proceedings including appeals and references, pertaining to direct/indirect taxes, pending before the High Court, would stand transferred to the NTT. Section 24 of the NTT Act provides for an appeal from an order passed by the NTT, directly to the Supreme Court.
The Central Excise Legislation, in India:
5. (i) The Central Excise and Salt Act, 1944 (hereinafter referred to as, the Excise Act) was enacted to consolidate and amend, the law related to central duties on excise, and goods manufactured and produced in India, and to salt. Under the said enactment, the power to assess the duty, was vested with the Assistant Collectors of Central Excise, and Collectors of Central Excise. An executive-appellate remedy was provided for under Section 35 before the Commissioner (Appeals).
(ii) The Board was vested with revisional jurisdiction. Revisional jurisdiction was additionally vested with the Central Government. In 1972, the Board was empowered under Section 35A of the Excise Act, to exercise the power of revision, from a decision/order/rule made/passed, under the Excise Act, subject to the condition, that no revision would lie under the instant provision, as against an appellate order passed under Section 35 of the Excise Act, by the Commissioner (Appeals). The Central Government was vested with revisional jurisdiction against appellate orders passed by the Commissioner (Appeals) under Section 35. In 1978, the revisional jurisdiction which hitherto before lay with the Board, was vested with the Collector of Central Excise.
(iii) On the exhaustion of the first executive-appellate remedy, a further quasi-judicial appellate remedy was provided for, under Section 35B of the Excise Act, to an Appellate Tribunal. The remedy of appeal before the Appellate Tribunal, could be availed of (a) against a decision or order passed by the Collector of Central Excise as an adjudicating authority, (b) against an order passed by the Collector (Appeals) under Section 35A of the Excise Act (as substituted by the Finance (No. 2) Act, 1980), (c) against an order passed by the Board or the Appellate Collector of Central Excise under Section 35 (as it stood before 21.8.1980), and (d) against an order passed by the Board or the Collector of Central Excise under Section 35A (as it stood before 21.8.1980).
(iv) The Appellate Tribunal was to be comprised of such number of Judicial/Technical Members as the Central Government would think fit. Appointment of Judicial Members could only be made from amongst persons who had held a judicial office in India for at least 10 years, or who had been practicing as an Advocate for at least 10 years, or who had been a member of the Indian Legal Service (having held a post in Grade I of the said service, or any equivalent or higher post) for at least 3 years. Only such persons could be appointed as Technical Members who had been, members of the Indian Customs and Central Excise Service, Group A, and had held the post of Collector of Customs or Central Excise (or any equivalent or higher post) for at least 3 years. The Central Government had the power to appoint a person, who was or had been a judge of a High Court, or who was one of the Members of the Appellate Tribunal, as the President of the Appellate Tribunal. The functions of the Appellate Tribunal were to be discharged through benches constituted by its President. The Central Government also had the authority to appoint one or more Members of the Appellate Tribunal as Vice-President(s). Each bench was to consist of at least one Judicial Member and one Technical Member. In case of difference of opinion on any point(s), the opinion of the majority would constitute the decision of the Appellate Tribunal. If the Members of the bench were equally divided, the President was required to refer the disputed opinion for hearing, on the point(s) of difference, by one or more other Members of the Appellate Tribunal. The majority opinion after such reference, would be the decision of the Appellate Tribunal. It was also permissible for the President, and the Members (authorized by the President) of the Appellate Tribunal, to hear and dispose of appeals, sitting singly (subject to the condition, that the difference in duty or the duty involved, or the amount of fine or penalty involved, did not exceed Rs.10,000/- -- the limit was first revised to Rs.50,000/-, then to Rs.1 lakh, later to Rs.10 lakhs, and at present, the same is Rs.50 lakhs). Similar provision (as in respect of appeals to the Appellate Tribunal under Customs Act) with regard to matters to be heard by a division bench, is enjoined in Section 35D(3)(a) of the Excise Act.
(v) The Customs and Excise Revenues Appellate Tribunals Act, 1986, came into force on 23.12.1986. Section 26 of the instant enactment excluded the jurisdiction of courts except the Supreme Court. Section 14, provided for jurisdiction, powers and authority of the Appellate Tribunal. Section 28 provided as under:-
"28. Proceedings before the Appellate Tribunal to be judicial proceedings - All proceedings before the Appellate Tribunal shall be deemed to be judicial proceedings within the meaning of Sections 193, 219 and 228 of the Indian Penal Code (45 of 1860)."
A perusal of the above amendment reveals, that by a fiction of law, the Appellate Tribunal was deemed to be discharging "judicial proceedings".
(vi) Section 35G provided for a reference on any question of law, by the Appellate Tribunal, to the High Court. The aforesaid remedy could be availed of by filing an application before the Appellate Tribunal. Such an application could be filed by either the Collector of Central Excise, or the person on whom the excise duty was levied. A reference, on a question of law, made by the Appellate Tribunal, to the High Court, would be heard by a bench of not less than two judges. On the Appellate Tribunal's refusal to refer a question of law, the aggrieved party could assail the decision of the Appellate Tribunal (declining to make a reference), before the High Court. The jurisdictional High Court, on the acceptance of a reference, would render its decision, on the question of law. In case of difference of opinion, the opinion expressed by the majority would constitute the decision of the High Court. If the opinion by the bench was equally divided, the point(s) of difference were to be heard by one or more other judges of the High Court, whereafter, the opinion expressed by the majority would be treated as the decision of the High Court. The Appellate Tribunal would thereupon, decide the pending appeal, in consonance with the decision rendered by the High Court.
(vii) Section 35H of the Excise Act provided for a reference, by the Appellate Tribunal, directly to the Supreme Court. The instant reference by the Appellate Tribunal, could be made after the Appellate Tribunal had arrived at the conclusion, that the question of law arising for adjudication in an appeal pending before it, was differently interpreted by two or more jurisdictional High Courts. The decision of the Supreme Court, would then be applied by the Appellate Tribunal, to decide the pending appeal. Section 35L provided for appeal to the Supreme Court against the judgment rendered by the High Court (upon a reference made to the High Court by the Appellate Tribunal). The decision of the Supreme Court would then be applied by the Appellate Tribunal, in the disposal of the appeal pending before it.
(viii) The Finance (No. 32) Act, 2003 substituted Section 35G of the Excise Act and in place of the remedy of reference, the amended provision provided for a direct appeal to the jurisdictional High Court (after the cut-off date, i.e., 1.7.2003). The jurisdictional High Court was to entertain an appeal from an order passed by the Appellate Tribunal, on its being satisfied, that the appeal raised a substantial question of law. In such an eventuality, the High Court would formulate the substantial question(s) of law. It was open to the High Court in exercise of its instant appellate jurisdiction, also to determine any issue which had not been decided by the Appellate Tribunal, or had wrongly been decided by the Appellate Tribunal. The appeal preferred before the High Court, would be heard by a bench of not less than two judges. Section 35L of the Excise Act was also amended. The amended provision provided for an appeal from any judgment of the High Court (in exercise of its appellate jurisdiction under Section 35G of the Excise Act, or on a reference made under Section 35G by the Appellate Tribunal before 1.7.2003, or on a reference made under Section 35H), to the Supreme Court.
(ix) The NTT Act omitted Sections 35G, 35H, 35I and 35J of the Excise Act. The instant enactment provided for an appeal from every order passed by the Appellate Tribunal to the NTT, subject to the condition, that the NTT was satisfied, that the case involved a substantial question of law. On admission of an appeal, the NTT would formulate the substantial question of law, for hearing the appeal. Section 23 of the NTT Act provided, that on and from the date to be notified by the Central Government, all matters and proceedings including appeals and references, pertaining to direct/indirect taxes, pending before the jurisdictional High Courts, would stand transferred to the NTT. Section 24 of the NTT Act provided for an appeal from an order passed by the NTT, to the Supreme Court.
Facts leading to the promulgation of the NTT Act:
6. The first Law Commission of independent India was established in 1955 for a three year term under the chairmanship of Mr. M.C. Setalvad, who was also the first Attorney General for India. The idea of constituting a "National Tax Court" was mooted by the first Law Commission in its 12th Report, suggesting the abolition of the existing appellate tribunal, under the framework of the Income Tax Act. It recommended a direct appeal to the High Courts, from orders passed by appellate Commissioners. This recommendation was not accepted.
7. A Direct Taxes Enquiry Committee was set up by the Government of India in 1970, with Mr. K.N. Wanchoo a retired Chief Justice of the Supreme Court of India, as its Chairman. The Enquiry Committee was assigned the following objectives: (1) to recommend ways to check avoidance of tax, through various legal lacunae; (2) to examine the exemptions allowed by tax laws, and evaluate scope of their reduction; and (3) to suggest methods for better tax assessment, and improvements in tax administration. The Wanchoo Committee recommended creation of a "National Court", which would be comprised of judges with special knowledge of tax laws. The recommendation made by the Wanchoo Committee, was for creation of permanent "Tax Benches" in High Courts, and appointment of retired judges to such benches, under Article 224A of the Constitution. The suggestion was aimed at clearing the backlog of tax cases. The Wanchoo Committee did not suggest the establishment of any separate tax courts as that, according to the Committee, would involve an amendment to the provisions of the Constitution, besides other statutory and procedural changes.
8. Another Direct Tax Laws Committee was constituted in 1977, under the chairmanship of Mr. N.K. Palkhivala, an eminent jurist. The Committee was later headed by Mr. G.C. Choksi. The Committee was constituted, to examine and suggest legal and administrative measures, for simplification and rationalization of direct tax laws. The Choksi Committee recommended the establishment of a "Central Tax Court" with an all-India jurisdiction. It was suggested, that such a court be constituted under a separate statute. Just like the recommendations of the Wanchoo Committee, the recommendations of the Choksi Committee also necessitated amendments in the provisions of the Constitution. As an interim measure to the above recommendation, the Choksi Committee suggested, the desirability of constituting "Special Tax Benches" in High Courts, to deal with the large number of pending tax cases, by continuous sitting throughout the year. It was also suggested, that judges who sit on the "Special Tax Benches", should be selected from those who had special knowledge, to deal with matters relating to direct tax laws. The Choksi Committee recommended, that the judges selected for the "Special Tax Benches" would be transferred to the "Central Tax Court", as and when the same was constituted. It is, therefore apparent, that according to the recommendations of the Choksi Committee, the "Central Tax Court" was to comprise of judges of High Courts, or persons qualified to be appointed as High Court Judges. The recommendations of the Choksi Committee reveal, that the suggested "Central Tax Court" would be a special kind of High Court, to deal with issues pertaining to direct tax laws. This was sought to be clarified in paragraph 6.22 of the Choksi Committee's Report.
9. None of the recommendations referred to hereinabove were implemented, till a similar recommendation was again mooted in the early 1990s. After deliberating on the issue for a few years, the Union of India promulgated the National Tax Tribunal Ordinance, 2003. The Ordinance inter alia provided, for the transfer of appellate jurisdiction (under direct tax laws) vested in High Courts, to the NTT. After the Ordinance lapsed, the National Tax Tribunal Bill, 2004 was introduced. The said Bill was referred to a Select Committee of the Parliament. The Select Committee granted a personal hearing to a variety of stakeholders, including the representatives of the Madras Bar Association (i.e., the petitioner before this Court in Transferred Case (C) no. 150 of 2006). The Committee presented its report on 2.8.2005. In its report, it suggested serious reservations on the setting up of the NTT. The above Bill was presented before the Lok Sabha in 2005. The Bill expressed four main reasons for setting up the NTT: (1) to reduce pendency of huge arrears, that had mounted in High Courts all over the country, (2) huge tax recovery was statedly held up, in tax litigation before various High Courts, which directly impacted implementation of national projects/welfare schemes of the Government of India, (3) to have a uniformity in the interpretation of tax laws. In this behalf it was suggested, that different opinions were expressed by different High Courts on identical tax issues, resulting in the litigation process being tied up in higher Courts, and (4) the existing judges dealing with tax cases, were from civil courts, and therefore, were not well-versed to decide complicated tax issues.
The issues canvassed on behalf of the petitioners:
10. The submissions advanced on behalf of the petitioners, for purposes of convenience, deserve to be examined from a series of distinct and separate perspectives. Each perspective is truly an independent submission. It is, therefore necessary, in the first instance, to clearly describe the different submissions, advanced at the hands of the learned counsel for the petitioners. The same are accordingly being delineated hereunder:— 
The first contention: That the reasons for setting up the NTT, were fallacious and non-existent. Since the foundational basis is untrue, the structure erected thereupon, cannot be accepted as valid and justified. And therefore, the same is liable to be struck down.
The second contention: It is impermissible for the legislature to abrogate/divest the core judicial appellate functions, specially the functions traditionally vested with the High Court. Furthermore, the transfer of such functions to a quasi-judicial authority, devoid of essential ingredients of the superior court, sought to be replaced was constitutionally impermissible, and was liable to be set aside. Besides the appellate jurisdiction, the power of judicial review vested in High Courts under Articles 226 and 227 of the Constitution, has also been negated by the NTT Act. And therefore, the same be set aside.
The third contention: Separation of powers, the rule of law, and judicial review, constitute amongst others, the basic structure of the Constitution. Article 323B inserted by the Constitution (Forty-second Amendment) Act, 1976, to the extent it is violative of the above mentioned components of the basic structure of the Constitution, is liable to be declared ultra vires the Constitution.
The fourth contention: A number of provisions including Sections 5, 6, 7, 8 and 13 of the NTT Act, undermine the independence of the adjudicatory process vested in the NTT, and as such, are liable to be set aside in their present format.
11. We shall now narrate each of the above contentions advanced by the learned counsel for the petitioners, in the manner submissions were advanced before us.
The first contention:
12. As regards arrears of tax related cases before High Courts is concerned, it was submitted, that the figures indicated by the Department were incorrect. In this behalf it was asserted, that the stance adopted at the behest of the Revenue, that there were about 80,000 cases pending in different courts, was untrue. It was the emphatic contention of the learned counsel for the petitioners, that as of October, 2003 (when the National Tax Tribunal Ordinance, was promulgated), the arrears were approximately 29,000. Of the total pendency, a substantial number was only before a few High Courts, including the High Court of Bombay and the High Court of Delhi. In the petition filed by the Madras Bar Association, it was asserted, that in the Madras High Court, the pending appeals under Section 260A of the Income Tax Act, were less than 2,000. It was also sought to be asserted, that the pendency of similar appeals in most southern States was even lesser. It was pointed out, that the pendency of such appeals in the High Court of Karnataka and the High Court of Kerala, was even lesser than 2,000.
13. In respect of the Revenue's assertion, that huge tax recovery was held up, in tax litigation, before High Courts, it was submitted, that the figures projected at the behest of the Department were incorrect. It was pointed out, that according to the Revenue, the pending cases in the High Courts involved an amount of approximately Rs.80,000 crores (relatable to direct tax cases). It was submitted, that the figures projected by the Department, included not only the basic tax, but interest and penalty imposed thereon, as well. It was pointed out, that interest could be as high as 40% per annum, under tax statutes, besides penal interest. It was accordingly sought to be canvassed, that if the main appeals were set aside by the High Court, there would hardly be any dues payable to the Government at all. Additionally, it was sought to be asserted, that many tax appeals pending before the High Courts, were filed by assessees, and accordingly, in the event of the assessees succeeding, the amount could not be considered as having been held up, but may have to be refunded. It was further asserted, that in most cases, the Revenue was able to recover a substantial amount from the assessees, by the time the matter reached the High Court (on account of pre-deposits). It was, therefore sought to be submitted, that the figures indicated by the Revenue, with reference to the amount of tax held up in pending cases, before High Courts was wholly flawed and deceptive.
14. It was also the contention of the learned counsel for the petitioners, that the mere establishment and creation of the NTT, would not result in uniformity of decisions pertaining to tax laws. In this behalf it was sought to be asserted, that just as in the manner two High Courts could differ with one another, so also, could two tax benches, of the NTT. On the factual front, it was pointed out, that divergence of opinion in High Courts was very rare. It was, as a matter of approximation, suggested, that in most cases (approximately 99%), one High Court would follow the view taken by another High Court. Learned counsel, however pointed out, that in High Courts an age-old mechanism, to resolve conflicts of views, by either placing such matters before larger benches, or before a higher court, was in place. Pointing out illustratively to the ITAT and the CESTAT, it was asserted, that there had been many cases of divergence of opinion, which were resolved by larger benches. It was, therefore sought to be canvassed, that the instant basis for constituting the NTT, was also not based on a prudent or sensible rationale.
15. On the subject of High Court Judges being not well-versed to determine complicated interpretation of tax-law related issues, it was submitted, that the very mention of the above as a basis, for creating the NTT, was extremely unfortunate. It was submitted, that well before the independence of this country, and even thereafter, High Courts have been interpreting and construing tax related disputes, in a legitimate, tenable and lawful manner. The fairness and rationale of tax related issues, according to learned counsel, was apparent from the faith reposed in High Courts both by the Revenue, as well as, by the assessees. Furthermore, the veracity and truthfulness, of the instant assertion, according to the learned counsel, could be gauged from the fact, that interference by the Supreme Court, in the orders passed by the High Courts on tax matters, has been minimal.
16. During the course of hearing, our attention was also invited to the fact, that the legislations of the instant nature would have a lopsided effect. In this behalf it was sought to be pointed out, that while jurisdiction vested in High Courts was being excluded, the burden was being transferred to the Supreme Court of India. This assertion was sought to be substantiated by the learned counsel for the petitioners, by inviting our attention to the legislations, wherein the power of judicial review traditionally vested in the High Courts, has been excluded, and a remedy of appeal has been provided from the tribunals constituted directly to the Supreme Court. In this behalf, reference may illustratively be made to the following provisions:—
	(i)
	 
	The Electricity Act, 2003

	
	 
	125. Appeal to Supreme Court - Any person aggrieved by any decision or order of the Appellate Tribunal, may, file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Appellate Tribunal to him, on any one or more of the grounds specified in Section 100 of the Code of Civil Procedure, 1908 (5 of 1908):

	
	 
	Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days.

	(ii)
	 
	The National Green Tribunal Act, 2010

	
	 
	Section 22. Appeal to Supreme Court - Any person aggrieved by any award, decision or order of the tribunal, may, file an appeal to the Supreme Court, within ninety days from the date of communication of the award, decision or order of Tribunal, to him, on any one or more of the grounds specified in Section 100 of the Code of Civil Procedure, 1908 (5 of 1908)

	
	 
	Provided that the Supreme Court may, entertain any appeal after the expiry of ninety days, if it is satisfied that the appellant was prevented by sufficient cause from preferring the appeal.

	(iii)
	 
	The Telecom Regulatory Authority of India Act, 1997

	
	 
	Section 18. Appeal to Supreme Court - (1) Notwithstanding anything contained in the Code of Civil Procedure, 1908 (5 of 1908) or in any other law, an appeal shall lie against any order, not being an interlocutory order, of the Appellate Tribunal to the Supreme Court on one or more of the grounds specified in section 100 of that code.

	
	 
	(2) No appeal shall lie against any decision or order made by the Appellate Tribunal with the consent of the parties.

	
	 
	(3) Every appeal under this section shall be preferred within a period of ninety days from the date of the decision or order appealed against:

	
	 
	Provided that the Supreme Court may entertain the appeal after the expiry of the said period of ninety days, if it is satisfied that the appellant was prevented by sufficient cause from preferring the appeal in time.

	(iv)
	 
	The Securities and Exchange Board of India Act, 1992

	
	 
	Section 15Z. Appeal to Supreme Court. - Any person aggrieved by any decision or order of the Securities Appellate Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Securities Appellate Tribunal to him on any question of law arising out to such order:

	
	 
	Provided that the Supreme Court may, if it is satisfied that the applicant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days.

	(v)
	 
	Companies Act, 1956

	
	 
	Section 10GF. Appeal to Supreme Court. - Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Appellate Tribunal to him on any question of law arising out of such decision or order:

	
	 
	Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days.


17. It was also pointed out, that the enactment of the NTT Act per se lacks bonafides. In this behalf the contention of the learned counsel for the petitioner was, that there is a Parliamentary convention that if a Select Committee rejects a Bill, it is normally not passed by the Parliament. At the very least, the reservations expressed by the Select Committee are taken into account, and the Bill in question is appropriately modified. It was submitted, that the bill under reference was presented before the Lok Sabha on 29.11.2005, and the same was passed without making a single amendment.
18. It was, therefore, the vehement contention of the learned counsel for the petitioners, that the foundational facts being incorrect, and the manner in which the bill was passed, being devoid of bonafides, the legislation itself i.e., the NTT Act, deserved to be set aside.
The second contention:
19. It was the emphatic contention of the learned counsel for the petitioners, that it was impermissible for the legislature to abrogate/divest the core judicial appellate functions traditionally vested with the High Court, and to confer/vest the same, with an independent quasi-judicial authority, which did not even have the basic ingredients of a superior Court, like the High Court (whose jurisdiction is sought to be transferred). In conjunction with the instant contention, it was also the submission of the learned counsel, that the jurisdiction vested in the High Courts under Articles 226 and 227 of the Constitution, is not only in respect of the rightful implementation of statutory provisions, but also of supervisory jurisdiction, over courts and tribunals, cannot be curtailed under any circumstances.
20. In order to supplement the instant contention, learned counsel also placed reliance on Article 225 of the Constitution which is being extracted hereunder:—
"225. Jurisdiction of existing High Courts — Subject to the provisions of this Constitution and to the provisions of any law of the appropriate Legislature made by virtue of powers conferred on that Legislature by this Constitution, the jurisdiction of, and the law administered in, any existing High Court, and the respective powers of the Judges thereof in relation to the administration of justice in the Court, including any power to make rules of Court and to regulate the sittings of the court and of members thereof sitting alone or in Division Courts, shall be the same as immediately before the commencement of this Constitution:
Provided that any restriction to which the exercise of original jurisdiction by any of the High Courts with respect to any matter concerning the revenue or concerning any act ordered or done in the collection thereof was subject immediately before the commencement of this Constitution shall no longer apply to the exercise of such jurisdiction."
Inviting the Court's attention to the proviso to Article 225 of the Constitution it was submitted, that the original jurisdiction of High Courts on matters pertaining to revenue or the collection thereof, even if considered as barred, the said bar was ordered to be expressly done away with, by the proviso to Article 225 of the Constitution. In the present context, learned counsel for the petitioners invited our attention to Section 226(1) of the Government of India Act, 1935. The said Section is reproduced hereunder:-
"226(1) Until otherwise provided by Act of the appropriate Legislature, no High Court shall have any original Jurisdiction in any matter concerning the revenue, or concerning any act ordered or done in the collection thereof according to the usage and practice of the country or the law for the time being in force."
It was submitted, that under the above statutory provision, a High Court could not issue a writ in the nature of mandamus, to call upon a Revenue authority to discharge its statutory obligations, in respect of the assessment of tax. Likewise, it was not open to the High Court, to issue a writ in the nature of certiorari or certiorarified mandamus, in order to set aside or modify an order of assessment, passed in violation of or in contravention of any statutory provision(s). It was submitted, that the proviso to Article 225 of the Constitution, as has been extracted hereinabove, was omitted by the Constitution (Forty-second Amendment) Act, 1976 (with effect from 1.2.1977). It was, however pointed out, that the Parliament having realized its mistake, restored the proviso to Article 225 of the Constitution, as was originally enacted by the Constitution (Forty-fourth Amendment) Act, 1978 (with effect from 20.6.1979). Thus viewed, according to the learned counsel for the petitioners, under the provisions of the Constitution, prevailing at the present juncture, the original jurisdiction of the High Court (i.e., the jurisdiction under Articles 226 and 227 of the Constitution), as also, the law administered by a High Court at the time of enactment of the Constitution, cannot be restricted. Accordingly, it was asserted, that on matters pertaining to revenue or the collection thereof, the adjudication authority of High Courts, could not be curtailed.
21. Articles 226 and 227 of the Constitution, on which emphatic reliance has been placed by the learned counsel, are being reproduced hereunder:—
"226. Power of High Courts to issue certain writs —
(1) Notwithstanding anything in article 32, every High Court shall have power, throughout the territories in relation to which it exercises jurisdiction, to issue to any person or authority, including in appropriate cases, any Government, within those territories directions, orders or writs, including writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari, or any of them, for the enforcement of any of the rights conferred by Part III and for any other purpose.
(2) The power conferred by clause (1) to issue directions, orders or writs to any Government, authority or person may also be exercised by any High Court exercising jurisdiction in relation to the territories within which the cause of action, wholly or in part, arises for the exercise of such power, notwithstanding that the seat of such Government or authority or the residence of such person is not within those territories.
(3) Where any party against whom an interim order, whether by way of injunction or stay or in any other manner, is made on, or in any proceedings relating to, a petition under clause (1), without -
	(a)
	 
	furnishing to such party copies of such petition and all documents in support of the plea for such interim order; and

	(b)
	 
	giving such party an opportunity of being heard, makes an application to the High Court for the vacation of such order and furnishes a copy of such application to the party in whose favour such order has been made or the counsel of such party, the High Court shall dispose of the application within a period of two weeks from the date on which it is received or from the date on which the copy of such application is so furnished, whichever is later, or where the High Court is closed on the last day of that period, before the expiry of the next day afterwards on which the High Court is open; and if the application is not so disposed of, the interim order shall, on the expiry of that period, or, as the case may be, the expiry of the aid next day, stand vacated.


(4) The power conferred on a High Court by this article shall not be in derogation of the power conferred on the Supreme Court by clause (2) of Article 32.
227. Power of superintendence over all courts by the High Court —
(1) Every High Court shall have superintendence over all courts and tribunals throughout the territories in relation to which it exercises jurisdiction.
(2) Without prejudice to the generality of the foregoing provisions, the High Court may -
	(a)
	 
	call for returns from such courts;

	(b)
	 
	make and issue general rules and prescribe forms for regulating the practice and proceedings of such courts; and

	(c)
	 
	prescribe forms in which books, entries and accounts shall be kept by the officers of any such courts.


(3) The High Court may also settle tables of fees to be allowed to the sheriff and all clerks and officers of such courts and to attorneys, advocates and pleaders practising therein:
Provided that any rules made, forms prescribed or tables settled under clause (2) or clause (3) shall not be inconsistent with the provision of any law for the time being in force, and shall require the previous approval of the Governor.
(4) Nothing in this article shall be deemed to confer on a High Court powers of superintendence over any court or tribunal constituted by or under any law relating to the Armed Forces."
It was submitted, that the above original jurisdiction vested in the High Court to issue prerogative writs, has been shown to have been consciously preserved, for matters pertaining to levy and collection of tax. It was also submitted, that the enactment of the NTT Act has the clear and explicit effect, of excluding the jurisdiction of the High Courts. This was sought to be explained by indicating, that the jurisdiction to adjudicate appeals, traditionally determined by jurisdictional High Courts, from orders passed by Appellate Tribunals under the Income Tax Act, the Customs Act and the Excise Act (all taxing legislations) have been taken out of the purview of the High Courts, and have been vested with the NTT, by the NTT Act. It was further submitted, that even the jurisdiction vested in High Courts under Articles 226 and 227 of the Constitution, has been practically done away with. In this behalf the explanation was, that by providing for an appellate remedy against an order passed by the NTT, directly to the Supreme Court, the above original jurisdiction of the High Courts, had practically been frustrated and effectively neutralized. It is pointed out, that the curtailment of the jurisdiction of the High Courts under Articles 226 and 227 of the Constitution, must be viewed as submission, distinct and separate from the one emerging out of the substitution of, the jurisdiction of the High Courts under Section 260A of the Income Tax Act, 1961, Section 130 of the Customs Act, and Section 35G of the Excise Act. Whilst the former contention is based on a clear constitutional right, the submission based on the provisions of the taxing statutes, emerges from a well accepted constitutional convention, coupled with the clear intent expressed in the proviso to Article 225 of the Constitution.
22. In order to support the second contention advanced by the petitioners, the following decisions were relied upon:
(i) Reliance was first of all, placed on the decision of the Privy Council in Hinds v. Queen Director of Public Prosecutions 1976 All ER (1) 353. The factual/legal position which arose for determination in the cited case pertained to the Gun Court Act, 1974, enacted by the Parliament of Jamaica. The aforesaid enactment was made, without following the special procedure prescribed by Section 49 of the Constitution of Jamaica (to alter the provisions of the Constitution of Jamaica). The Gun Court Act, 1974, had the effect of creating a new Court - "the Gun Court", to sit in three different kinds of divisions: A Resident Magistrate's Division, a Full Court Division and a Circuit Court Division. One or the other of these divisions, was conferred with the jurisdiction to try, different categories of offenders of criminal offences. Prior to the passing of the Act, and at the date of coming into force of the Constitution, these offences were cognizable only before a Resident Magistrate's Court, or before the Circuit Court of the Supreme Court of Jamaica. The Gun Court Act, 1974, also laid down the procedure to be followed (in each of the divisions). For certain specified offences relating to unauthorized possession, acquisition or disposal of firearms and ammunition, "the Gun Court" was required to mandatorily impose a sentence of detention on hard labour. A detenue could only be discharged, at the direction of the Governor-General, acting in accordance with the advice of the Review Board. The Review Board was a non-judicial body under the Gun Court Act, 1974.
Lord Diplock while recording the majority view in Hinds case (supra), observed as under:—
"…..In seeking to apply to the interpretation of the Constitution of Jamaica what has been said in particular cases about other constitutions, care must be taken to distinguish between judicial reasoning which depended on the express words used in the particular constitution under consideration and reasoning which depended on what, though not expressed, is nonetheless a necessary implication from the subject-matter and structure of the constitution and the circumstances in which it had been made. Such caution is particularly necessary in cases dealing with a federal constitution in which the question immediately in issue may have depended in part on the separation of the judicial power from the legislative or executive power of the federation or of one of its component states and in part upon the division of judicial power between the federation and a component state.
Nevertheless all these constitutions have two things in common which have an important bearing on their interpretation. They differ fundamentally in their nature from ordinary legislation passed by the parliament of a sovereign state. They embody what is in substance an agreement reached between representatives of the various shades of political opinion in the state as to the structure of the organs of government through which the plenitude of the sovereign power of the state is to be exercised in future. All of them were negotiated as well as drafted by persons nurtured in the tradition of that branch of the common law of England that is concerned with public law and familiar in particular with the basic concept of separation of legislative, executive and judicial power as it had been developed in the unwritten constitution of the United Kingdom. As to their subject-matter, the peoples for whom new constitutions were being provided were already living under a system of public law in which the local institutions through which government was carried on, the legislature, the executive and the courts, reflected the same basic concept. The new constitutions, particularly in the case of unitary states, were evolutionary not revolutionary. They provided for continuity of government through successor institutions, legislative, executive and judicial, of which the members were to be selected in a different way, but each institution was to exercise powers which, although enlarged, remained of a similar character to those that had been exercised by the corresponding institution that it had replaced.
Because of this a great deal can be, and in drafting practice often is, left to necessary implication from the adoption in the new constitution of a governmental structure which makes provision for a legislature, an executive and a judicature. It is taken for granted that the basic principle of separation of powers will apply to the exercise of their respective functions by these three organs of government. Thus the constitution does not normally contain any express prohibition on the exercise of legislative powers by the executive or of judicial powers by either the executive or the legislature. As respects the judicature, particularly if it is intended that the previously existing courts shall continue to function, the constitution itself may even omit any express provision conferring judicial power upon the judicature. Nevertheless it is well established as a rule of construction applicable to constitutional instruments under which this governmental structure is adopted that the absence of express words to that effect does not prevent the legislative, the executive and the judicial powers of the new state being exercisable exclusively by the legislature, by the executive and by the judicature respectively. To seek to apply to constitutional instruments the canons of construction applicable to ordinary legislation in the fields of substantive criminal or civil law would, in their Lordships' view, be misleading - particularly those applicable to taxing statutes as to which it is a well-established principle that express words are needed to impose a charge on the subject.
In the result there can be discerned in all those constitutions which have their origin in an Act of the Imperial Parliament at Westminster or in an Order in Council, a common pattern and style of draftsmanship which may conveniently be described as 'the Westminster model.'
Before turning to those express provisions of the Constitution of Jamaica upon which the appellants rely in these appeals, their Lordships will make some general observations about the interpretation of constitutions which follow the Westminster model.
All Constitutions on the Westminster model deal under separate Chapter headings with the legislature, the executive and the judicature. The Chapter dealing with the judicature invariably contains provisions dealing with the method of appointment and security of tenure of the members of the judiciary which are designed to assure to them a degree of independence from the other two branches of government. It may, as in the case of the Constitution of Ceylon, contain nothing more. To the extent to which the Constitution itself is silent as to the distribution of the plenitude of judicial power between various courts it is implicit that it shall continue to be distributed between and exercised by the courts that were already in existence when the new Constitution came into force; but the legislature, in the exercise of its power to make laws for the 'peace, order and good government' of the state, may provide for the establishment of new courts and for the transfer to them of the whole or part of the jurisdiction previously exercisable by an existing court. What, however, is implicit in the very structure of a Constitution on the Westminster model is that judicial power, however it be distributed from time to time between various courts, is to continue to be vested in persons appointed to hold judicial office in the manner and on the terms laid down in the Chapter dealing with the judicature, even though this is not expressly stated in the Constitution (Liyanage v. R. [1966] 1 All ER 650 at 658, [1967] A.C. 259 at 287, 288).
The more recent constitutions on the Westminster model, unlike their earlier prototypes, include a Chapter dealing with fundamental rights and freedoms. The provisions of this Chapter form part of the substantive law of the state and until amended by whatever special procedure is laid down in the Constitution for this purpose, impose a fetter upon the exercise by the legislature, the executive and the judiciary of the plenitude of their respective powers. The remaining Chapters of the Constitutions are primarily concerned not with the legislature, the executive and the judicature as abstractions, but with the persons who shall be entitled collectively or individually to exercise the plenitude of legislative, executive or judicial powers - their qualifications for legislative, executive or judicial office, the methods of selecting them, their tenure of office, the procedure to be followed where powers are conferred on a class of persons acting collectively and the majorities required for the exercise of those powers. Thus, where a constitution on the Westminster model speaks of a particular 'court' already in existence when the Constitution comes into force it uses this expression as a collective description of all those individual judges who, whether sitting alone or with other judges or with a jury, are entitled to exercise the jurisdiction exercised by that court before the Constitution came into force. Any express provision in the constitution for the appointment or security of tenure of judges of that court will apply to all individual judges subsequently appointed to exercise an analogous jurisdiction, whatever other name may be given to the 'court' in which they sit (Attorney-General for Ontario v. Attorney-General for Canada) [1925] A.C. 750.
Where, under a constitution on the Westminster model, a law is made by the Parliament which purports to confer jurisdiction on a court described by a new name, the question whether the law conflicts with the provisions of the constitution dealing with the exercise of the judicial power does not depend upon the label (in the instant case The Gun Court') which the Parliament attaches to the judges when exercising the jurisdiction conferred on them by the law whose constitutionality is impugned. It is the substance of the law that must be regarded, not the form. What is the nature of the jurisdiction to be exercised by the judges who are to compose the court to which the new label is attached? Does the method of their appointment and the security of their tenure conform to the requirements of the constitution applicable to judges who, at the time the constitution came into force, exercised jurisdiction of that nature? (Attorney-General for Australia v. R. and Boilermakers' Society of Australia, [1957] A.C. 288, 309-310).
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…..So in deciding whether any provisions of a law passed by the Parliament of Jamaica as an ordinary law are inconsistent with the Constitution of Jamaica, neither the courts of Jamaica nor their Lordships' Board are concerned with the propriety or expediency of the law impugned. They are concerned solely with whether those provisions, however reasonable and expedient, are of such a character that they conflict with an entrenched provision of the Constitution and so can be validly passed only after the Constitution has been amended by the method laid down by it for altering that entrenched provision."
The question examined by the Privy Council in the background of the factual/legal position expressed above, was recorded in the following words:—
"The attack on the constitutionality of the Full Court Division of the Gun Court may be based on two grounds. The first is that the Gun Court Act 1974 purports to confer on a court consisting of persons qualified and appointed as resident magistrates a jurisdiction which under the provisions of Chapter VII of the Constitution is exercisable only by a person qualified and appointed as a judge of the Supreme Court. The second ground is much less fundamental. It need only be mentioned briefly, for it arises only if the first ground fails. It is that even if the conferment of jurisdiction on a Full Court Division consisting of three resident magistrates is valid, section 112 of the Constitution requires that any assignment of a resident magistrate to sit in that division should be made by the Governor-General acting on the recommendation of the Judicial Service Commission and not by the Chief Justice as the 1974 Act provides."
The question was dealt with, by opining as under:—
"Chapter VII of the Constitution, The Judicature,' was in their Lordships' view intended to deal with the appointment and security of tenure of all persons holding any salaried office by virtue of which they are entitled to exercise civil or criminal jurisdiction in Jamaica. For this purpose they are divided into two categories: (i) a higher judiciary, consisting of judges of the Supreme Court and judges of the Court of Appeal, and (ii) a lower judiciary, consisting of those described in section 112 (2) , viz.:
'... Resident magistrate, judge of the Traffic Court, Registrar of the Supreme Court, Registrar of the Court of Appeal and such other offices connected with the courts of Jamaica as, subject to the provisions of this Constitution, may be prescribed by Parliament.'
Apart from the offices of judge and registrar of the Court of Appeal which were new, these two categories embraced all salaried members of the judiciary who exercised civil or criminal jurisdiction in Jamaica at the date when the Constitution came into force. A minor jurisdiction, particularly in relation to juveniles, was exercised by justices of the peace but, as in England, they sat part-time only, were unpaid and were not required to possess any professional qualification.
Common to both categories, with the exception of the Chief Justice of the Supreme Court and the President of the Court of Appeal, is the requirement under the Constitution that they should be appointed by the Governor-General on the recommendation of the Judicial Service Commission - a body established under section 111 whose composition is different from that of the Public Service Commission and consists of persons likely to be qualified to assess the fitness of a candidate for judicial office.
The distinction between the higher judiciary and the lower judiciary is that the former are given a greater degree of security of tenure than the latter. There is nothing in the Constitution to protect the lower judiciary against Parliament passing ordinary laws (a) abolishing their office (b) reducing their salaries while they are in office or (c) providing that their appointments to judicial office shall be only for a short fixed term of years. Their independence of the good-will of the political party which commands a bare majority in the Parliament is thus not fully assured. The only protection that is assured to them by section 112 is that they cannot be removed or disciplined except on the recommendation of the Judicial Service Commission with a right of appeal to the Privy Council. This last is a local body established under section 82 of the Constitution whose members are appointed by the Governor-General after consultation with the Prime Minister and hold office for a period not exceeding three years.
In contrast to this, judges of the Supreme Court and of the Court of Appeal are given a more firmly rooted security of tenure. They are protected by entrenched provisions of the Constitution against Parliament passing ordinary laws (a) abolishing their office (b) reducing their salaries while in office or (c) providing that their tenure of office shall end before they attain the age of 65 years. They are not subject to any disciplinary control while in office. They can only be removed from office on the advice of the Judicial Committee of Her Majesty's Privy Council in the United Kingdom given on a reference made on the recommendation of a tribunal of inquiry consisting of persons who hold or have held high judicial office in some part of the Commonwealth.
The manifest intention of these provisions is that all those who hold any salaried judicial office in Jamaica shall be appointed on the recommendation of the Judicial Service Commission and that their independence from political pressure by Parliament or by the Executive in the exercise of their judicial functions shall be assured by granting to them such degree of security of tenure in their office as is justified by the importance of the jurisdiction that they exercise. A clear distinction is drawn between the security of tenure appropriate to those judges who exercise the jurisdiction of the higher judiciary and that appropriate to those judges who exercise the jurisdiction of the lower judiciary.
Their Lordships accept that there is nothing in the Constitution to prohibit Parliament from establishing by an ordinary law a court under a new name, such as the "Revenue Court," to exercise part of the jurisdiction that was being exercised by members of the higher judiciary or by members of the lower judiciary at the time when the Constitution came into force. To do so is merely to change the label to be attached to the capacity in which the persons appointed to be members of the new court exercise a jurisdiction previously exercised by the holders of one or other of the judicial offices named in Chapter VII of the Constitution. In their Lordships' view, however, it is the manifest intention of the Constitution that any person appointed to be a member of such a court should be appointed in the same manner and entitled to the same security of tenure as the holder of the judicial office named in Chapter VII of the Constitution which entitled him to exercise the corresponding jurisdiction at the time when the Constitution came into force.
Their Lordships understand the Attorney-General to concede that salaried judges of any new court that Parliament may establish by an ordinary law must be appointed in the manner and entitled to the security of tenure provided for members of the lower judiciary by section 112 of the Constitution. In their Lordships' view this concession was rightly made. To adopt the familiar words used by Viscount Simonds in Attorney-General of Australia v. R. and Boilermakers' Society of Australia [1957] A.C. 288, 309-310, it would make a mockery of the Constitution if Parliament could transfer the jurisdiction previously exercisable by holders of the judicial offices named in Chapter VII of the Constitution to holders of new judicial offices to which some different name was attached and to provide that persons holding the new judicial offices should not be appointed in the manner and on the terms prescribed in Chapter VII for the appointment of members of the judicature. If this were the case there would be nothing to prevent Parliament from transferring the whole of the judicial power of Jamaica (with two minor exceptions referred to below) to bodies composed of persons who, not being members of 'the Judicature,' would not be entitled to the protection of Chapter VII at all.
What the Attorney-General does not concede is that Parliament is prohibited by Chapter VII from transferring to a court composed of duly appointed members of the lower judiciary jurisdiction which, at the time the Constitution came into force, was exercisable only by a court composed of duly appointed members of the higher judiciary.
In their Lordships' view section 110 of the Constitution makes it apparent that in providing in section 103 (1) that: There shall be a Court of Appeal for Jamaica …' the draftsman treated this form of words as carrying with it by necessary implication that the judges of the court required to be established under section 103 should exercise an appellate jurisdiction in all substantial civil cases and in all serious criminal cases; and that the words that follow, viz. 'which shall have such jurisdiction and powers as may be conferred upon it by this Constitution or any other law,' do not entitle Parliament by an ordinary law to deprive the Court of Appeal of a significant part of such appellate jurisdiction or to confer it on judges who do not enjoy the security of tenure which the Constitution guarantees to judges of the Court of Appeal. Section 110 (1) of the Constitution which grants to litigants wide rights of appeal to Her Majesty in Council but only from 'decisions of the Court of Appeal,' clearly proceeds on this assumption as to the effect of section 103, Section 110 would be rendered nugatory if its wide appellate jurisdiction could be removed from the Court of Appeal by an ordinary law without amendment of the Constitution.
Their Lordships see no reason why a similar implication should not be drawn from the corresponding words of section 97. The Court of Appeal of Jamaica was a new court established under the Judicature (Appellate Jurisdiction) Law 1962 , which came into force one day before the Constitution, viz. on 5 August, 1962. The Supreme Court of Jamaica had existed under that title since 1880. In the judges of that court there had been vested all that jurisdiction in Jamaica which in their Lordships' view was characteristic of a court to which in 1962 the description 'a Supreme Court' was appropriate in a hierarchy of courts which was to include a separate 'Court of Appeal.' The three kinds of jurisdiction that are characteristic of a Supreme Court where appellate jurisdiction is vested in a separate court are: (1) unlimited original jurisdiction in all substantial civil cases; (2) unlimited original jurisdiction in all serious criminal offences; (3) supervisory jurisdiction over the proceedings of inferior courts (viz. of the kind which owes its origin to the prerogative writs of certiorari, mandamus and prohibition).
That section 97 (1) of the Constitution was intended to preserve in Jamaica a Supreme Court exercising this characteristic jurisdiction is, in their Lordships' view, supported by the provision in section 13 (1) of the Jamaica (Constitution) Order in Council 1962, that 'the Supreme Court in existence immediately before the commencement of this Order shall be the Supreme Court for the purposes of the Constitution.' This is made an entrenched provision of the Constitution itself by section 21 (1) of the Order in Council, and confirms that the kind of court referred to in the words There shall be a Supreme Court for Jamaica' was a court which would exercise in Jamaica the three kinds of jurisdiction characteristic of a Supreme Court that have been indicated above.
If, as contended by the Attorney-General, the words italicised above in section 97 (1) entitled Parliament by an ordinary law to strip the Supreme Court of all jurisdiction in civil and criminal cases other than that expressly conferred upon it by section 25 and section 44, what would be left would be a court of such limited jurisdiction that the label 'Supreme Court' would be a false description; so too if all its jurisdiction (with those two exceptions) were exercisable concurrently by other courts composed of members of the lower judiciary. But more important, for this is the substance of the matter, the individual citizen could be deprived of the safeguard, which the makers of the Constitution regarded as necessary, of having important questions affecting his civil or criminal responsibilities determined by a court, however named, composed of judges whose independence from all local pressure by Parliament or by the executive was guaranteed by a security of tenure more absolute than that provided by the Constitution for judges of inferior courts.
Their Lordships therefore are unable to accept that the words in section 97 (1), upon which the Attorney-General relies, entitle Parliament by an ordinary law to vest in a new court composed of members of the lower judiciary a jurisdiction that forms a significant part of the unlimited civil, criminal or supervisory jurisdiction that is characteristic of a 'Supreme Court' and was exercised by the Supreme Court of Jamaica at the time when the Constitution came into force, at any rate where such vesting is accompanied by ancillary provisions, such as those contained in section 6 (1) of the Gun Court Act 1974 , which would have the consequence that all cases falling within the jurisdiction of the new court would in practice be heard and determined by it instead of by a court composed of judges of the Supreme Court.
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In their Lordships' view the provisions of the 1974 Act, in so far as they provide for the establishment of a Full Court Division of the Gun Court consisting of three resident magistrates, conflict with Chapter VII of the Constitution and are accordingly void by virtue of section 2.
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Thus Parliament, in the exercise of its legislative power, may make a law imposing limits upon the discretion of the judges who preside over the courts by whom offences against that law are tried to inflict on an individual offender a custodial sentence the length of which reflects the judge's own assessment of the gravity of the offender's conduct in the particular circumstance of his case. What Parliament cannot do, consistently with the separation of powers, is to transfer from the judiciary to any executive body whose members are not appointed under Chapter VII of the Constitution, a discretion to determine the severity of the punishment to be inflicted upon an individual member of a class of offenders. Whilst none would suggest that a Review Board composed as is provided in section 22 of the Gun Court Act 1974 would not perform its duties responsibly and impartially, the fact remains that the majority of its members are not persons qualified by the Constitution to exercise judicial powers. A breach of a constitutional restriction is not excused by the good intentions with which the legislative power has been exceeded by the particular law. If, consistently with the Constitution, it is permissible for the Parliament to confer the discretion to determine the length of custodial sentences for criminal offences on a body composed as the Review Board is, it would be equally permissible to a less well-intentioned Parliament to confer the same discretion on any other person or body of persons not qualified to exercise judicial powers, and in this way, without any amendment of the Constitution, to open the door to the exercise of arbitrary power by the executive in the whole field of criminal law.
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Their Lordships would hold that the provisions of section 8 of the Act relating to the mandatory sentence of detention during the Governor-General's pleasure and the provisions of section 22 relating to the Review Board are a law made after the coming into force of the Constitution which is inconsistent with the provisions of the Constitution relating to the separation of powers. They are accordingly void by virtue of section 2 of the Constitution."
(ii) In the same sequence, learned counsel for the petitioners invited our attention to Liyanage v. Reginam, [1966] 1 All ER 650. It is first necessary to record the factual/legal matrix, in the cited judgment. All the 11 appellants in the matter before the Privy Council, were charged with offences arising out of an abortive coup d'e'tat on 27.1.1962. The factum of the said coup d'e'tat, was set out in a White Paper issued by the Government of Ceylon on 13.2.1962. The White Paper gave the names of 13 alleged conspirators including the appellants. The White Paper concluded by observing, that a deterrent punishment of a severe character ought to be imposed, on all those who were guilty. On 16.3.1962, the Criminal Law (Special Provisions) Act, No. 1 of 1962 was passed. It was given retrospective effect from 1.1.1962. It was limited in operation to those who were accused of offences against the State, on or around 27.1.1962. The above Act legalized imprisonment of the appellants, while they were awaiting trial. It modified a section of the Penal Code, so as to enact ex post facto, a new offence, to meet the circumstance of the abortive coup. It altered ex post facto, the law of evidence, regarding settlements made by an accused, while in custody. It enacted a minimum punishment, accompanied by forfeiture of property, for the offences for which the appellants were tried. Under Section 440A of the Criminal Procedure Code, trial in case of sedition, could be directed to be before three judges without a jury. The instant provision was amended by the above Act, so as to extend the same, to the offences for which the appellants were charged. Under Section 9 of the above Act, the Minister of Justice was empowered to nominate the three judges. In exercise of his powers under Section 9, the Minister of Justice had nominated three judges, to try the appellants without a jury. The Supreme Court upheld the objection raised by the appellants, that Section 9 was ultra vires the Constitution of Ceylon, and that, the nomination was invalid. Thereafter, the Criminal Law Act, No. 31 of 1962 was passed. It repealed Section 9 of the earlier Act. It amended the power of nomination, in that, the power was conferred on the Chief Justice. On appeal by the appellants, against the conviction and sentence from their trial before a Court of three judges nominated under the Act, it was held, that the Criminal Law (Special Provisions) Act, No. 1 of 1962, as well as, the Criminal Law Act, No. 31 of 1962, were invalid for the two reasons. Firstly, under the Constitution of Ceylon, there was a separation of powers. The power of the judicature, while the Constitution stood, could not be usurped or infringed by the executive or the legislature. Secondly, the Criminal Law (Special Provisions) Act, No. 1 of 1962, as well as, the Criminal Law Act, No. 31 of 1962 were aimed at individuals concerned in an abortive coup, and were not legislation effecting criminal law of general application. Although not every enactment ad hominem, and ex post facto, necessarily infringed the judicial power, yet there was such infringement in the present case, by the above two Acts. In addition to the above conclusions, it was also held, that the joint effect of the Ceylon Constitution Order in Council 1946, and the Ceylon Independence Act, 1947, was intended to, and resulted in, giving the Ceylon Parliament, full legislative powers of an independent sovereign State. Consequently, the legislative power of the Ceylon Parliament, was not limited by inability to pass laws, which offended fundamental principles of justice. The Privy Council while examining the above controversy, rendered the following opinion:—
'In Ceylon, however, the position was different. The change of sovereignty did not in itself produce any apparent change in the constituents or the functioning of the Judicature. So far as the courts were concerned their work continued unaffected by the new Constitution, and the Ordinances under which they functioned remained in force. The judicial system had been established in Ceylon by the Charter of Justice in 1833. Clause 4 of the Charter read:
"And to provide for the administration of justice hereafter in Our said Island Our will and pleasure is, and We do hereby direct that the entire administration of justice, civil and criminal therein, shall be vested exclusively in the courts erected and constituted by this Our Charter ... and it is Our pleasure and We hereby declare, that it is not, and shall not be competent to the Governor of Our said Island by any Law or Ordinance to be by him made, with the advice of the Legislative Council thereof or otherwise howsoever, to constitute or establish any court for the administration of justice in any case civil or criminal, save as hereinafter is expressly saved and provided."
Clause 5 established the Supreme Court and clause 6 a Chief Justice and two puisne judges. Clause 7 gave the Governor powers of appointing their successors. There follow many clauses with regard to administrative, procedural and jurisdictional matters. Some half a century later Ordinances (in particular the Courts Ordinance) continued the jurisdiction and procedure of the courts. Thereunder the courts have functioned continuously up to the present day.
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The Constitution is significantly divided into parts - "Part 2 The Governor-General," "Part 3 The Legislature," "Part 4 Delimitation of Electoral Districts," "Part 5 The Executive," "Part 6 The Judicature," "Part 7 The Public Service," "Part 8 Finance." And although no express mention is made of vesting in the judicature the judicial power which it already had and was wielding in its daily process under the Courts Ordinance, there is provision under Part 6 for the appointment of judges by a Judicial Service Commission which shall not contain a member of either House, but shall be composed of the Chief Justice and a judge and another person who is or shall have been a judge. Any attempt to influence any decision of the Commission is made a criminal offence. There is also provision that judges shall not be removable except by the Governor-General on an address of both Houses.
These provisions manifest an intention to secure in the judiciary a freedom from political, legislative and executive control. They are wholly appropriate in a Constitution which intends that judicial power shall be vested only in the judicature. They would be inappropriate in a Constitution by which it was intended that judicial power should be shared by the executive or the legislature. The Constitution's silence as to the vesting of judicial power is consistent with its remaining, where it had lain for more than a century, in the hands of the judicature. It is not consistent with any intention that henceforth it should pass to or be shared by, the executive or the legislature.
Counsel for the appellants succinctly summarises his attack on the Acts in question as follows. The first Act was wholly bad in that it was a special direction to the judiciary as to the trial of particular prisoners who were identifiable (in view of the White Paper) and charged with particular offences on a particular occasion. The pith and substance of both Acts was a legislative plan ex post facto to secure the conviction and enhance the punishment of those particular individuals. It legalised their imprisonment while they were awaiting trial. It made admissible their statements inadmissibly obtained during that period. It altered the fundamental law of evidence so as to facilitate their conviction. and finally it altered ex post facto the punishment to be imposed on them.
In their Lordships' view that cogent summary fairly describes the effect of the Acts. As has been indicated already, legislation ad hominem which is thus directed to the course of particular proceedings may not always amount to an interference with the functions of the judiciary. But in the present case their Lordships have no doubt that there was such interference; that it was not only the likely but the intended effect of the impugned enactments; and that it is fatal to their validity. The true nature and purpose of these enactments are revealed by their conjoint impact on the specific proceedings in respect of which they were designed, and they take their colour, in particular, from the alterations they purported to make as to their ultimate objective, the punishment of those convicted. These alterations constituted a grave and deliberate incursion into the judicial sphere. Quite bluntly, their aim was to ensure that the judges in dealing with these particular persons on these particular charges were deprived of their normal discretion as respects appropriate sentences. They were compelled to sentence each offender on conviction to not less than ten years' imprisonment, and compelled to order confiscation of his possessions, even though his part in the conspiracy might have been trivial.
The trial court concluded its long and careful judgment with these words ((1965), 67 CNLR at p. 424):
"But we must draw attention to the fact that the Act of 1962 radically altered ex post facto the punishment to which the defendants are rendered liable. The Act removed the discretion of the court as to the period of the sentence to be imposed, and compels the court to impose a term of 10 years' imprisonment, although we would have wished to differentiate in the matter of sentence between those who organised the conspiracy and those who were induced to join it. It also imposes a compulsory forfeiture of property. These amendments were not merely retroactive: they were also ad hoc, applicable only to the conspiracy which was the subject of the charges we have tried. We are unable to understand this discrimination. To the courts, which must be free of political bias, treasonable offences are equally heinous, whatever be the complexion of the Government in power or whoever be the offenders."
Their Lordships sympathise with that protest and wholly agree with it.
One might fairly apply to these Acts the words of Chase J., in the Supreme Court of the United States in Calder v. Bull: "These acts were legislative judgments; and an exercise of judicial power."
Blackstone in his Commentaries, Vol. I (4th Edition), p. 44, wrote: 
"Therefore a particular act of the legislature to confiscate the goods of Titius, or to attaint him of high treason does not enter into the idea of a municipal law: for the operation of this act is spent upon Titius only and has no relation to the community in General: it is rather a sentence than a law."
If such Acts as these were valid the judicial power could be wholly absorbed by the legislature and taken out of the hands of the judges. It is appreciated that the legislature had no such general intention. It was beset by a grave situation and it took grave measures to deal with it, thinking, one must presume, that it had power to do so and was acting rightly; But that consideration is irrelevant, and gives no validity to acts which infringe the Constitution. What is done once, if it be allowed, may be done again and in a lesser crisis and less serious circumstances; and thus judicial power may be eroded. Such an erosion is contrary to the clear intention of the Constitution. In their Lordships' view the Acts were ultra vires and invalid.
	 
	**
	**
	**


It was agreed between the parties that if the Acts were ultra vires and invalid, the convictions cannot stand. Their Lordships have therefore humbly advised Her Majesty that this appeal should be allowed and that the convictions should be quashed.'
(iii) Reference was then made to Director of Public Prosecutions of Jamaica v. Mollison [2003] 2 AC 411. The factual controversy which led to the above cited decision of the Privy Council may be noticed. On 16.3.1994, when Kurt Mollison was merely 16 years old, he committed a murder in furtherance of a robbery. His offence was described as a "capital murder", under the law of Jamaica. After his trial, he was convicted on 21.4.1997, when he was 19 years old. On 25.4.997, he was sentenced under Section 29(1) of the Juveniles Act, 1951, to be detained during the Governor-General's pleasure. On 16.2.2000, although the Court of Appeal refused his prayer for leave to appeal against his conviction, it agreed to examine his contention, whether the sentence imposed on him was compatible with the provisions of the Constitution of Jamaica. The Court of Appeal accepted his contention. The sentence of detention, during the Governor-General's pleasure, was set aside. In its place, he was sentenced to life imprisonment, with the recommendation that, he be not considered for parole till he had served a term of 20 years' imprisonment. In the controversy which came up for consideration before the Privy Council, there were two main issues. Firstly, whether the sentence of detention during the Governor-General's pleasure authorized by Section 29(1), was a power exercised by him in his executive capacity. And secondly, whether the power to determine the measure for punishment to be inflicted on an offender, is compatible with the Constitution. The Privy Council, while examining the controversy, opined as under:—
'Section 29 of the Juveniles Act 1951
(3) Section 3 of the Offences against the Person Act 1864, as amended, provides that every person convicted of capital murder shall be sentenced to death. But special provision has been made for those who commit this crime when aged under 18. Following a number of amendments made pursuant to section 4 of the Jamaica (Constitution) Order in Council 1962 (SI 1962/1500), section 29 of the Juveniles Act 1951 now provides, so far as material to the main issue in this appeal, as follows:
"(1) Sentence of death shall not be pronounced on or recorded against a person convicted of an offence if it appears to the court that at the time when the offence was committed he was under the age of 18 years, but in place thereof the court shall sentence him to be detained during Her Majesty's pleasure, and, if so sentenced, he shall, notwithstanding anything in the other provisions of this Law, be liable to be detained in such place (including, save in the case of a child, an adult correctional centre) and under such conditions as the Minister may direct, and while so detained shall be deemed to be in legal custody.
(4) The Governor-General may release on licence any person detained under subsection (1) or (3) of this section. Such licence shall be in such form and contain such conditions as the Governor- General may direct, and may at any time be revoked or varied by the Governor-General. Where such licence is revoked the person to whom it relates shall return forthwith to such place as the Governor- General may direct, and if he fails to do so may be arrested by any constable without warrant and taken to such place."
(4) Section 29 as originally enacted was amended in 1964 to substitute "Minister" for "Governor" in subsection (1) and "Governor General" for "Governor" in each of the four references originally made to the Governor in subsection (4). In 1975 subsection (1) was further amended to make plain, reversing the effect of Baker v. The Queen [1975] AC 774, [1975] 3 All ER 55, that the statutory prohibition on pronouncement of the death sentence applied to those appearing to be aged under 18 at the time when they had committed the offence, not at the time of sentence. In 1985, the reference to "an adult correctional centre" was substituted for the previous reference to "a prison". The enacted reference to "Her Majesty's pleasure" has not, however, been amended, no doubt because section 68(2) of the Constitution of Jamaica provides that the executive authority of Jamaica may be exercised on behalf of Her Majesty by the Governor-General. In recognition of this constitutional reality, it appears to be the practice where section 29(1) applies, as was done in this case, to call the sentence one of detention during the Governor-General's pleasure, and in this opinion that usage will be adopted.
	 
	**
	**
	**


The Constitution
	 
	**
	**
	**


The first question: is section 29 compatible with the Constitution of Jamaica?
(11) Both the Director and the Solicitor-General, who appeared with him, accepted at the hearing that, subject to their argument based on section 26(8) of the Constitution, section 29 of the Juveniles Act 1951 infringes the rights guaranteed by, and so is inconsistent with, sections 15(1)(b) and 20(1) of the Constitution. Given this concession, rightly made, it is unnecessary to do more than note the reason for it. A person detained during the Governor-General's pleasure is deprived of his personal liberty not in execution of the sentence or order of a court but at the discretion of the executive. Such a person is not afforded a fair hearing by an independent and impartial court, because the sentencing of a criminal defendant is part of the hearing and in cases such as the present sentence is effectively passed by the executive and not by a court independent of the executive.
	 
	**
	**
	**


(13)…..It does indeed appear that the sentencing provisions under challenge in the Hinds case were held to be unconstitutional not because of their repugnancy to any of the rights guaranteed by sections in Chapter III of the Constitution but because of their incompatibility with a principle on which the Constitution itself was held to be founded. There appears to be no reason why (subject to the other arguments considered below) the reasoning in the Hinds case does not apply to the present case. It would no doubt be open to the Board to reject that reasoning, but it would be reluctant to depart from a decision which has stood unchallenged for 25 years, the more so since the decision gives effect to a very important and salutary principle. Whatever overlap there may be under constitutions on the Westminster model between the exercise of executive and legislative powers, the separation between the exercise of judicial powers on the one hand and legislative and executive powers on the other is total or effectively so. Such separation, based on the rule of law, was recently described by Lord Steyn as "a characteristic feature of democracies": R (Anderson) v. Secretary of State for the Home Department [2002] 4 All ER 1089, [2002] 3 WLR 1800, at pp. 1821-1822, para 5 of the latter report. In the opinion of the Board, Mr Fitzgerald has made good his challenge to section 29 based on its incompatibility with the constitutional principle that judicial functions (such as sentencing) must be exercised by the judiciary and not by the executive.
	 
	**
	**
	**


…..The nature and purpose of the sentence of detention during the Governor-General's pleasure are clear, as explained above. The only question is who should decide on the measure of punishment the detainee should suffer. Since the vice of section 29 is to entrust this decision to the executive instead of the judiciary, the necessary modification to ensure conformity with the Constitution is (as in Browne v The Queen [2000] 1 AC 45) to substitute "the court's" for "Her Majesty's" in subsection (1) and "the court" for each reference to "the Governor-General" in sub-section (4).'
(iv) Our attention was also invited to Harry Brandy v. Human Rights & Equal Opportunity Commission [1995] 183 CLR 245. The instant judgment was rendered by the High Court of Australia. The factual controversy which led to the above determination is being narrated first. The plaintiff Harry Brandy was engaged as an officer of the Aboriginal and Torres Strait Islander Commission. The third defendant John Bell was also an officer of the said Commission. The plaintiff and the third defendant continued to serve the Commission until the Commission itself ceased to exist. On 13.3.1990, John Bell lodged a complaint with the Human Rights and Equal Opportunity Commission, wherein he alleged, verbal abuse and threatening behaviour on the part of Harry Brandy, while both were in the employment of the Commission. Thereafter, John Bell issued a notice under Section 24 of the Racial Discrimination Act, 1975. And accordingly, the Commissioner referred the complaint to the Commission. The power of the Commission, to hold an enquiry under the Racial Discrimination Act, 1975 against Harry Brandy, was exercised by the second defendant. The second defendant had been appointed under Section 24 of the Racial Discrimination Act, 1975, which empowered the Minister, to appoint a person to perform and discharge the functions of the Commissioner. The second defendant returned his findings under Section 25Z of the Racial Discrimination Act, 1975 on 22.12.1993. The defendant's complaint was found to be substantiated. In disposing of the controversy, the second defendant required Harry Brandy, the plaintiff, to do the following acts/course of conduct:—
"(1) that the Plaintiff do apologise to the Third Defendant, the form of the apology being annexed to the determination;
(2) that the Plaintiff do pay the sum of $2 500 to the Third Defendant by way of damages for the pain, humiliation, distress and loss of personal dignity suffered by the Third Defendant;
(3) that ATSIC do take disciplinary action against the Plaintiff, in relation to the conduct which he perpetrated against the Third Defendant;
(4) that ATSIC do apologise to the Third Defendant in relation to the handling of his complaint, the form of the apology being annexed to the determination;
(5) that ATSIC do pay the sum of $10 000 to the Third Defendant by way of damages for the pain, humiliation, distress and loss of personal dignity suffered by the Third Defendant."
In order to contest the determination rendered by the second defendant, Harry Brandy raised a challenge to the provisions of the Racial Discrimination Act, 1975. The challenge raised by him came to be formulated in the following words:—
"In consequence of the amendments embodied in the Sex Discrimination and other Legislation Amendment Act 1992 and/or the Law and Justice Legislation Amendment Act 1993 as they affect the Racial Discrimination Act 1975 are any, and if so which, of the provisions of Part III of the Racial Discrimination Act invalid?"
While adjudicating upon the matter, the High Court of Australia held as under:—
'The plaintiff's challenge to the Act-15. The plaintiff's challenge to particular provisions of the Act is based upon the proposition that they provide for an exercise of judicial power otherwise than in conformity with Ch.III of the Commonwealth Constitution in that the power is exercised by the Commission which is not a court established pursuant to s.71 and constituted in accordance with s.72 of the Constitution. The plaintiff further argues that the correctness of this proposition is not affected by the provisions for review by the Federal Court.
	 
	**
	**
	**


21. Although many decision-making functions may take their character as an exercise of judicial, executive or legislative power from their legislative setting, the character of the decision-maker and the nature of the decision-making process, some decision-making functions are exclusive and inalienable exercises of judicial power (34 Reg. v. Davison (1954) 90 CLR at 368-370 per Dixon CJ and McTiernan J). As Dixon CJ and McTiernan J observed in Reg. v. Davison (35 ibid. at 369) :
"The truth is that the ascertainment of existing rights by the judicial determination of issues of fact or law falls exclusively within judicial power so that the Parliament cannot confide the function to any person or body but a court constituted under ss.71 and 72 of the Constitution".
In that statement, the expression "judicial determination" means an authoritative determination by means of the judicial method, that is, an enforceable decision reached by applying the relevant principles of law to the facts as found.
	 
	**
	**
	**


25. Turning to the case before the Court, whatever might be the enforceability of a declaration that the plaintiff "do apologise", a declaration that the plaintiff "do pay the sum of $2 500" to the third defendant, once registered, attracts the operation of s.53 of the Federal Court of Australia Act 1976 (Cth). By that section, a person in whose favour a judgment is given is entitled to the same remedies for enforcement, by execution or otherwise, as are allowed by the laws of the State or Territory applicable. In the present case, this means New South Wales. Section 53 does not affect the operation of any provision made by or under any other Act or the Rules of Court for the execution and enforcement of judgments of the Court (40 s.53(2)) .
26. But s.25ZAB goes beyond providing the machinery for the enforcement of a determination. It purports to give a registered determination effect "as if it were an order made by the Federal Court". A judicial order made by the Federal Court takes effect as an exercise of Commonwealth judicial power, but a determination by the Commission is neither made nor registered in the exercise of judicial power. An exercise of executive power by the Commission and the performance of an administrative function by the Registrar of the Federal Court simply cannot create an order which takes effect as an exercise of judicial power; conversely, an order which takes effect as an exercise of judicial power cannot be made except after the making of a judicial determination. Thus, s.25ZAB purports to prescribe what the Constitution does not permit.'
(v) Our attention was then invited to Reference Residential Tenancies Act, In re [1981] 123 DLR (3d) 554. The factual matrix, in furtherance of which the above judgment was rendered by the Supreme Court of Canada, is as follows. The provisions of the Residential Tenancies Act, 1979 (Ontario), by which the Residential Tenancy Commission was empowered to order eviction of tenants, as also, could require landlords and tenants to comply with the obligations imposed under the said Act, were assailed, as offending against the limitation contained in Section 96 of the British North America Act, 1867, and therefore, ultra vires. In recording its conclusions on a similar analogy, as in the judgments noticed above, the Supreme Court of Canada observed as under:—
'Under s. 92(14) of the British North America Act, 1867, the provincial Legislatures have the legislative power in relation to the administration of justice in the Province. This is a wide power but subject to subtraction of ss. 96 to 100 in favour of the federal authority. Under s. 96 the Governor General has the sole power to appoint the judges of the Superior, District and County Courts in each Province. Under s. 97 the Judges who are to be appointed to the Superior, District and County Courts are to be selected from the respective bars of each Province. Under s. 100 the Parliament of Canada is obliged to fix and provide for their salaries. Section 92(14) and ss. 96 to 100 represent one of the important compromises of the Fathers of Confederation. It is plain that what was sought to be achieved through this compromise, and the intended effect of s. 96, would be destroyed if a Province could pass legislation creating a tribunal, appoint members thereto, and then confer on the tribunal the jurisdiction of the Superior Courts. What was conceived as a strong constitutional base for national unity, through a unitary judicial system, would be gravely undermined. Section 96 has thus come to be regarded as limiting provincial competence to make appointments to a tribunal exercising s. 96 judicial powers and therefore as implicitly limiting provincial competence to endow a provincial tribunal with such powers.
IV
The belief that any function which in 1867 had been vested in a s. 96 Court must forever remain in that Court reached its apogee in the judgment of Lord Atkin in Toronto Corporation v. York Tp. Et. Al., (1938) 1 DLR 593, (1938) AC 415, (1938) 1 WWR 452. Describing s. 96 as one of the "three principal pillars in the temple of justice… not to be undermined", Lord Atkin held that the Ontario Municipal Board could not validly receive "judicial authority". At the same time, he held that the Municipal Board was in 'pith and substance' an administrative body, and the impugned 'judicial functions' were severable from the administrative powers given to the Board under its enabling legislation. There was no analysis of the inter-relationship between the judicial and administrative features of the legislative scheme; the assumption was that any attempt to confer a s. 96 function on a provincially-appointed tribunal was ultra vires the Legislature. This sweeping interpretation of s. 96, with its accompanying restrictive view of provincial legislative authority under s. 92, was limited almost immediately by the judgment of this Court in the Reference re Adoption Act and Other Act, etc., (1938) 3 DLR 497, 71 CCC 110, (1938) SCR 398. Chief Justice Duff held that the jurisdiction of inferior Courts was not "fixed forever as it stood at the date of Confederation". On his view, it was quite possible to remove jurisdiction from a Superior Court and vest it in a Court of summary jurisdiction. The question which must be asked was whether "the jurisdiction conferred upon Magistrates under these statutes broadly conforms to a type of jurisdiction generally exercisable by Courts of summary jurisdiction rather than the jurisdiction of Courts within the purview of s. 96" (p. 514). In the Adoption Reference, Duff C.J. looked to the historical practice in England and concluded that the jurisdiction conferred on Magistrates under the legislation before the Court in the Reference was analogous to the jurisdiction under the English Poor Laws, a jurisdiction which had belonged to courts of summary nature rather than to Superior Courts. On this basis, the legislation was upheld. The Adoption Reference represented a liberalization of the view of s. 96 adopted by the Privy Council in Toronto v. York, at least in the context of a transfer of jurisdiction from a Superior Court to an inferior Court.
The same process of liberalization, this time in the context of a transfer of jurisdiction from a Superior Court to an administrative tribunal, was initiated by the Privy Council in Labour Relations Board of Saskatchewan v. John East Iron Works, Limited, [1948] 4 DLR 673, (1949) AC 134, (1948) 2 WWR 1055. Lord Simonds proposed a two-fold test. The first limb of the test is to ask whether the board or tribunal exercises "judicial power". Lord Simonds did not propose a 'final' answer to the definition of "judicial power", but he suggested at p. 680 DLR, p. 149 AC, that:
"…the conception of the judicial function is inseparably bound up with the idea of a suit between parties, whether between Crown and subject or between subject and subject, and that it is the duty of the Court to decide the issue between those parties, with whom alone it rests to initiate or defend or compromise the proceedings."
If the answer to the initial question as to "judicial power" is in the negative, then that concludes the matter in favour of the provincial board. If, however, the power is in fact a judicial power, then it becomes necessary to ask a second question: in the exercise of that power, is the tribunal analogous to a Superior, District or County Court?
	 
	**
	**
	**


Step two involves consideration of the function within its institutional setting to determine whether the function itself is different when viewed in that setting. In particular, can the function still be considered to be a 'judicial' function? In addressing the issue, it is important to keep in mind the further statement by Rand J. in Dupont v. Inglis (at p. 424 DLR, p. 543 SCR) that "…it is the subject-matter rather than the apparatus of adjudication that is determinative". Thus the question of whether any particular function is 'judicial' is not to be determined simply on the basis of procedural trappings. The primary issue is the nature of the question which the tribunal is called upon to decide. Where the tribunal is faced with a private dispute between parties, and is called upon to adjudicate through the application of a recognized body of rules in a manner consistent with fairness and impartiality, then, normally, it is acting in a 'judicial capacity'. To borrow the terminology of Professor Ronald Dworkin, the judicial task involves questions of 'principle', that is, consideration of the competing rights of individuals or groups. This can be contrasted with questions of 'policy' involving competing views of the collective good of the community as a whole. (See Dworkin, Taking Rights Seriously (1977) at pp. 82-90 (Duckworth).'
A perusal of the conclusions recorded by the Supreme Court of Canada reveals, that the court evolved a three step test to determine the constitutional validity of a provision which vested adjudicatory functions in an administrative tribunal. The first step was determined in the light of the historical conditions existing in 1867, i.e. before the British North America Act, 1867 was enacted. The first step required a determination whether at the time of Confederation, the power or jurisdiction now vested in an administrative tribunal, was exercised through a judicial court process. If the answer to the first step was in the negative, the constitution of the administrative tribunal would be valid. If historical evidence indicated, that the power, now vested with an administrative tribunal, was identical or analogous to a power exercised under Section 96 Courts at Confederation, then the matter needed to be examined further. The second step was to determine, whether the power to be exercised by the administrative tribunal, should be considered as a judicial function. Insofar as the instant aspect of the matter is concerned, it was illustratively concluded, that where power vested in the administrative tribunal was in respect of adjudication of disputes between the parties, which required to be settled through an application of a recognized body of rules, in a manner consistent with fairness and impartiality, then the said power could be classified as judicial power/function. If, however, while applying the second step, the answer was in the negative, it was not necessary to proceed with the matter further, and the vesting of the power with the administrative tribunal should be considered as valid. If the power or jurisdiction is exercised in a judicial manner, then it is imperative to proceed to the third and final step. The third step contemplates analysis and review of the administrative tribunal's functions as a whole, and to examine the same in its entire institutional context. It contemplated an examination of the inter-relationship between the administrative tribunal's judicial powers, and the other powers and jurisdiction conferred by the legislative enactment. If a judicial hearing is a must, whereafter a judgment was required to be rendered, the administrative tribunal would be deemed to be exercising jurisdiction which is ordinarily vested in a Court . It is after recording a finding in the affirmative on all the three steps, that it will be possible to conclude, whether judicial functions have been required to be exercised by the concerned administrative tribunal. Having examined the controversy in Reference Re Residential Tenancies Act (supra), the Supreme Court of Canada arrived at the conclusion, that the Residential Tenancy Commission could have been authorized to grant orders for possession to a landlord or to grant orders for specific performance of a tenancy.
23. Finally, learned counsel for the petitioners placed reliance on "Constitutional Law of Canada", by Peter W. Hogg (third edition, 1992, by Carswell, Thomson Professional Publishing) in order to assert, that even under Constitutions where the separation of power rule has not been explicitly provided for, there would be limitations in delegation of Court functions to tribunals. Relevant text on the subject, from the above treatise is being reproduced hereunder:—
'7.3 Implications of Constitution's judicature sections
(a) Separation of powers
There is no general "separation of powers" in the Constitution Act, 1867. The Act does not separate the legislative, executive and judicial functions and insist that each branch of government exercise only "its own" function. As between the legislative and executive branches, any separation of powers would make little sense in a system of responsible government; and it is clearly established that the Act does not call for any such separation. As between the judicial and the two political branches, there is likewise no general separation of powers. Either the Parliament or the Legislatures may by appropriate legislation confer non-judicial functions on the courts and (with one important exception, to be discussed) may confer judicial functions on bodies that are not courts.
Each Canadian jurisdiction has conferred non-judicial functions on its courts, by enacting a statute which enables the government to refer a question of law to the courts for an advisory opinion. The rendering of advisory opinions to government is traditionally an "executive" function, performed by the law officers of the government. For that reason, the supreme Court of the United States and the High Court of Australia have refused to render advisory opinions, reasoning that a separation of powers doctrine in their Constitutions confines the courts to the traditional judicial function of adjudicating upon genuine controversies. But in the Reference Appeal (1912), A-G Ont. V.A.-G. Can. (Reference Appeal) (1912) AC 571, the Privy Council refused to read any such limitation into Canada's Constitution. Their lordships upheld the federal reference statute, apparently as a law in relation to the supreme court of Canada (s.101). The provincial reference statutes are also valid as laws in relation to the administration of justice in the province (s.92(14)).
The conferral of judicial functions on bodies which are not courts is likewise subject to no general prohibition. However, here there is an important qualification to be made. The courts have held that the provincial Legislatures may not confer on a body other than a superior, district or county court judicial functions analogous to those performed by a superior, district or county court. This little separation of powers doctrine has been developed to preclude evasion of the stipulations of ss. 96 to 100 of the constitution Act, 1867.
If ss. 96 to 100 of the constitution Act, 1867 were read literally, they could easily be evaded by a province which wanted to assume control of its judicial appointments. The province could increase the jurisdiction of its inferior courts so that they assumed much of the jurisdiction of the higher courts; or the province could best higher-court jurisdiction in a newly-established tribunal, and call that tribunal an inferior court or an administrative tribunal. It is therefore not surprising that the courts have added a gloss to s. 96 and the associated constitutional provisions. What they have said is this: if a province invests a tribunal with a jurisdiction of a kind that ought property to belong to a superior, district or county court, then that tribunal, whatever its official name, is for constitutional purposes a superior, district or county court and must satisfy the requirements of s. 96 and the associated provisions of the constitution Act, 1867. This means that such a tribunal will be invalidly constituted, unless its members (1) are appointed by the federal government in conformity with s. 96, (2) are drawn from the bar of the province in conformity with ss. 97 and 98, and (3) receive salaries that are fixed and provided by the federal parliament in conformity with s. 100.
So far the law is clear, and the policy underlying it is comprehensible. But the difficulty lies in the definition of those functions that ought properly to belong to a superior, district or county court. The courts have attempted to fashion a judicially enforceable rule which would separate "s. 96 functions" from other adjudicatory functions. The attempt has not been successful, and it is difficult to predict with confidence how the courts will characterize particular adjudicatory functions. The uncertainty of the law, with its risk of nullification, could be a serious deterrent to the conferral of new adjudicatory functions on inferior courts or administrative tribunals, and a consequent impediment to much new regulatory or social policy. For the most part, the courts have exercised restraint in reviewing the provincial statutes which create new adjudicatory jurisdictions, so that the difficulty has not been as serious as it could have been. However, in the last two decades, there has been a regrettable resurgence of s. 96 litigation: five challenges to the powers of inferior courts or tribunals based on s. 96 have succeeded in the Supreme Court of Canada, A.G. Que. v. Farrah [1978] 2 S.C.R. 638; Re Residential Tenancies Act [1981] 1 S.C.R. 714; Crevier v. A.G. Que. [1981] 2 S.C.R. 220; Re B.C. Family Relations Act [1982] 1.S.C.R. 62; McEvoy v. A.G.N.B. [1983] 1 S.C.R. 704. Since the abolition of Privy Council appeals, two other challenges have also been successful, namely, A.G. Ont. v. Victoria medical building [1960] S.C.R. 32; Seminary of Chicoutimi v. A.G. Que. [1973] S.C.R. 681, and these decisions have spawned many more challenges. These developments are described in the text that follows.'
24. It was also the submission of the learned counsel for the petitioners, that the proposition of law highlighted hereinabove on the basis of the provisions of constitutions of different countries (Jamaica, Ceylon, Australia and Canada) decided either by the Privy Council or the highest courts of the concerned countries, is fully applicable to India as well. In order to demonstrate this, he placed reliance on State of Maharashtra v. Labour Law Practitioners' Association [1998] 2 SCC 688. The controversy in the cited case originated with the filing of a writ petition by the respondent Association challenging the appointment of Assistant Commissioners of Labour (i.e., Officers discharging executive functions under the Labour Department). The above appointments had been made, consequent upon amendments to the provisions of the Bombay Industrial Relations Act, and the Industrial Disputes (Maharashtra Amendment) Act. The submission advanced at the hands of the respondent Association was, that Labour Courts had been constituted in the State of Maharashtra, under the Industrial Disputes Act, the Bombay Industrial Relations Act, as also, the Maharashtra Recognition of Trade Unions and Prevention of Unfair Labour Practices, Act. Qualifications of persons to be appointed as a judge of the Labour Court under the Industrial Disputes Act, was stipulated in Section 7, which provided as under:—
	"(a)
	 
	that he was or had been a Judge of a High Court; or

	(b)
	 
	that he had for a period of not less than three years been a District Judge or an Additional District Judge; or

	(c)
	 
	that he had held the office of the Chairman or any other Member of the Labour Appellate Tribunal or of any Tribunal for a period of not less than two years; or

	(d)
	 
	that he had held any judicial office in India for not less than seven years; or

	(e)
	 
	that he had been the Presiding Officer of a Labour Court constituted under any provincial Act for not less than five years."


By the Industrial Disputes (Maharashtra Amendment) Act, 1974, Section 7 was amended, and three more sources of recruitment for the post of judge of the Labour Court were added. These were:—
"(d-1) he has practiced as an advocate or attorney for not less than seven years in the High Court, or any court, subordinate thereto, or any Industrial Court or Tribunal or Labour Court, constituted under any law for the time being in force; or
(d-2) he holds a degree in law of a University established by law in any part of India and is holding or has held an office not lower in rank than that of a Deputy Registrar of any such Industrial Court or Tribunal for not less than five years; or
(d-3) he holds a degree in law of University established by law in any part of India and is holding or has held an office not lower in rank than that of Assistant Commissioner of Labour under the State Government for not less than five years."
Under the Bombay Industrial Relations Act, as it originally stood, Section 9 provided, that only such persons would be eligible for appointment as a judge of the Labour Court, who possessed the qualifications laid down under Article 234 of the Constitution, for being eligible to enter judicial service in the State of Maharashtra. By the Maharashtra Act 47 of 1977, Section 9 of the Bombay Industrial Relations Act was amended by substituting a new sub-section (2), which replaced the original sub-section (2) of Section 9. The amended sub- section (2) was as follows:—
"9. (2) A person shall not be qualified for appointment as the presiding officer of a Labour Court, unless:
	(a)
	 
	he has held any judicial office in India for not less than five years; or

	(b)
	 
	he has practiced as an Advocate or Attorney for not less than seven years in the High Court or any court subordinate thereto, or in any Industrial Court, Tribunal or Labour Court constituted under any law for the time being in force; or

	(c)
	 
	he holds a degree in law of a University established by law in any part of India and is holding or has held an office not lower in rank than that of Deputy Registrar of any such Industrial Court or Tribunal, or of Assistant Commissioner of Labour under the State Government, in both cases for not less than five years."


In the first instance, this Court for the first time declared the salient components of the functions exercised by a civil court , as under:—
"6. In the case of The Bharat Bank Ltd. v. Employees, AIR 1950 SC 188, this Court considered whether an Industrial Tribunal was a court. It said that one cannot go by mere nomenclature. One has to examine the functions of a Tribunal and how it proceeds to discharge those functions. It held that an Industrial Tribunal had all the trappings of a court and performed functions which cannot but be regarded as judicial. The Court referred to the Rules by which proceedings before the Tribunal were regulated. The Court dwelt on the fact that the powers vested in it are similar to those exercised by civil courts under the Code of Civil Procedure when trying a suit. It had the power of ordering discovery, inspection etc. and forcing the attendance of witnesses, compelling production of documents and so on. It gave its decision on the basis of evidence and in accordance with law. Applying the test laid down in the case of Cooper v. Wilson, [1937] 2 K.B. 309 at p.340, this Court said that "a true judicial decision presupposes an existence of dispute between two or more parties and then involves four requisites - (1) the presentation of their case by the parties; (2) ascertainment of facts by means of evidence adduced by the parties often with the assistance of argument; (3) if the dispute relates to a question of law, submission of legal arguments by the parties; and (4) by decision which disposes of the whole matter by findings on fact and application of law to facts so found. Judged by the same tests, a Labour Court would undoubtedly be a court in the true sense of the term. The question, however, is whether such a court and the presiding officer of such a court can be said to hold a post in the judicial service of the State as defined in Article 236 of the Constitution."
The other relevant observations recorded in the above cited judgment are reproduced below:—
'13. Reliance has been placed upon this judgment as showing that judicial service is interpreted narrowly to cover only the hierarchy of civil courts headed by the District Judge. This Court, however, was not considering the position of other civil courts, in the context of the extensive definition given to the term "district judge". This Court was concerned with preserving independence of the judiciary from the executive and making sure that persons from non-judicial services, such as, the police, excise or revenue were not considered as eligible for appointment as District Judges. That is why the emphasis is on the fact that the judicial service should consist exclusively of judicial officers. This judgment should not be interpreted narrowly to exclude from judicial service new hierarchies of civil courts being set up which are headed by a judge who can be considered as a District Judge bearing in mind the extensive definition of that term in Article 236.
14. The High Court has, therefore, correctly interpreted the observations of this Court in Chandra Mohan vs. State of U.P., AIR 1966 SC 1987, as giving paramount importance to the enforcement of the constitutional scheme providing for independence of the judiciary. The concern of the court was to see that this independence was not destroyed by an indirect method.
	 
	**
	**
	**


18. In the case of Shri Kumar Padma Prasad v. Union of India & Ors. [1992] 2 SCC 428, this Court had to consider qualifications for the purpose of appointment as a Judge of the High Court under Article 217 of the Constitution. While interpreting the expression "judicial office" under Article 217(2)(a), this Court held that the expression "judicial office" must be interpreted in consonance with the scheme of Chapters V and VI of Part VI of the Constitution. So construed it means a judicial office which belongs to the judicial service as defined under Article 236(b). Therefore, in order to qualify for appointment as a judge of a High Court, a person must hold a judicial office which must be a part of the judicial service of the State. After referring to the cases of Chandra Mohan (supra) and Statesman (Private) Ltd. v. H.R. Deb, AIR 1968 SC 1495, this Court said that the term "judicial office" in its generic sense may include a wide variety of offices which are connected with the administration of justice in one way or the other. Officers holding various posts under the executive are often vested with magisterial power to meet a particular situation. The Court said,
"Did the framers of the Constitution have this type of 'offices' in mind when they provided a source of appointment to the high office, of a judge of the High Court from amongst the holders of a 'judicial office'? The answer, has to be in the negative. We are of the view that holder of judicial office under Article 217(2)(a) means the person who exercises only judicial functions, determines causes inter-parties and renders decisions in a judicial capacity. He must belong to the judicial service which as a class is free from executive control and is disciplined to uphold the dignity, integrity and independence of the judiciary."
Going by these tests laid down as to what constitutes judicial service under Article 236 of the Constitution, the Labour Court judges and the judges of the Industrial Court can be held to belong to judicial service. The hierarchy contemplated in the case of Labour Court judges is the hierarchy of Labour Court judges and Industrial Court judges with the Industrial Court judges holding the superior position of District Judges. The Labour Courts have also been held as subject to the High Court's power of superintendence under Article 227.
	 
	**
	**
	**


20. The constitutional scheme under Chapter V of Part VI dealing with the High Courts and Chapter VI of Part VI dealing with the subordinate courts shows a clear anxiety on the part of the framers of the Constitution to preserve and promote independence of the judiciary from the executive. Thus Article 233 which deals with appointment of District Judges requires that such appointments shall be made by the Governor of the State in consultation with the High Court. Article 233(2) has been interpreted as prescribing that "a person in the service of the Union or the State" can refer only to a person in the judicial service of the Union or the State. Article 234 which deals with recruitment of persons other than District Judges to the judicial service requires that their appointments can be made only in accordance with the Rules framed by the Governor of the State after consultation with the State Public Service Commission and with the High Court. Article 235 provides that the control over district courts and courts subordinate thereto shall be vested in the High Court; and Article 236 defines the expression "District Judge" extensively as covering judges of a City Civil Court etc. as earlier set out, and the expression "judicial service" as meaning a service consisting exclusively of persons intended to fill the post of the District Judge and other civil judicial posts inferior to the post of District Judge. Therefore, bearing in mind the principle of separation of powers and independence of the judiciary, judicial service contemplates a service exclusively of judicial posts in which there will be a hierarchy headed by a District Judge. The High Court has rightly come to the conclusion that the persons presiding over Industrial and Labour Courts would constitute a judicial service so defined. Therefore, the recruitment of Labour Court judges is required to be made in accordance with Article 234 of the Constitution.'
25. According to the learned counsel for the petitioners, the judgments and text cited hereinabove, are fully applicable on the subject of administration of justice through courts in India. Insofar as the instant aspect of the matter is concerned, learned counsel placed reliance on Article 50 of the Constitution, which is reproduced hereunder:—
"50. Separation of judiciary from executive — The State shall take steps to separate the judiciary from the executive in the public services of the State."
Based on Article 50 aforementioned, it was the contention of the learned counsel for the petitioners, that the Constitution itself mandates a separate judicial hierarchy of courts distinct from the executive.
26. Coupled with the above mandate, it was the contention of the learned counsel for the petitioners, that the provisions of the Income Tax Act, the Customs Act, and the Excise Act prior to independence of this country, and even thereafter, vested the High Courts with an exclusive jurisdiction to settle "questions of law" emerging out of tax disputes. It was further contended, that even after the enforcement of the Constitution, with effect from 26.11.1949, the adjudicatory power to decide substantial questions of law, continued to be vested in the High Courts, inasmuch as, the jurisdictional High Courts continued to exercise appellate jurisdiction. The position has remained unaltered till date. It is, therefore, the contention of the learned counsel for the petitioners, that historically, constitutionally and legally, the appellate jurisdiction in direct/indirect tax matters, has remained with the High Courts, and it is not permissible either by way of an amendment to the Constitution itself, or by enacting a legislation, to transfer the said appellate jurisdiction exercised by the High Courts to a quasi-judicial tribunal.
The third contention:
27. In the course of the submissions advanced by the learned counsel for the petitioners on the third contention, wherein it was sought to be submitted, that "separation of powers", the "rule of law" and "judicial review" constitute amongst others, the "basic structure" of the Constitution, it was submitted, that Article 323B inserted by the Constitution (Forty-second Amendment) Act, 1976 was violative of the above mentioned components of the basic structure of the Constitution. Article 323B is being extracted hereunder:—
'323B. Tribunals for other matters — (1) The appropriate Legislature may, by law, provide for the adjudication or trial by tribunals of any disputes, complaints, or offences with respect to all or any of the matters specified in clause (2) with respect to which such Legislature has power to make laws.
(2) The matters referred to in clause (1) are the following, namely:—
	(a)
	 
	levy, assessment, collection and enforcement of any tax;

	(b)
	 
	foreign exchange, import and export across customs frontiers;

	(c)
	 
	industrial and labour disputes;

	(d)
	 
	land reforms by way of acquisition by the State of any estate as defined in article 31A or of any rights therein or the extinguishment or modification of any such rights or by way of ceiling on agricultural land or in any other way;

	(e)
	 
	ceiling on urban property;

	(f)
	 
	elections to either House of Parliament or the House or either House of the Legislature of a State, but excluding the matters referred to in article 329 and article 329A;

	(g)
	 
	production, procurement, supply and distribution of foodstuffs (including edible oilseeds and oils) and such other goods as the President may, by public notification, declare to be essential goods for the purpose of this article and control of prices of such goods;

	(h)
	 
	rent, its regulation and control and tenancy issues including the rights, title and interest of landlords and tenants;

	(i)
	 
	offences against laws with respect to any of the matters specified in sub-clauses (a) to (h) and fees in respect of any of those matters;

	(j)
	 
	any matter incidental to any of the matters specified in sub-clauses (a) to (i).


(3) A law made under clause (1) may-
	(a)
	 
	provide for the establishment of a hierarchy of tribunals;

	(b)
	 
	specify the jurisdiction, powers (including the power to punish for contempt) and authority which may be exercised by each of the said tribunals;

	(c)
	 
	provide for the procedure (including provisions as to limitation and rules of evidence) to be followed by the said tribunals;

	(d)
	 
	exclude the jurisdiction of all courts except the jurisdiction of the Supreme Court under article 136, with respect to all or any of the matters falling within the jurisdiction of the said tribunals;

	(e)
	 
	provide for the transfer to each such tribunal of any cases pending before any court or any other authority immediately before the establishment of such tribunal as would have been within the jurisdiction of such tribunal if the causes of action on which such suits or proceedings are based had arisen after such establishment;

	(f)
	 
	contain such supplemental, incidental and consequential provisions (including provisions as to fees) as the appropriate Legislature may deem necessary for the effective functioning of, and for the speedy disposal of cases by, and the enforcement of the orders of, such tribunals.


(4) The provisions of this article shall have effect notwithstanding anything in any other provision of this Constitution or in any other law for the time being in force.
Explanation. - In this article, "appropriate Legislature", in relation to any matter, means Parliament or, as the case may be, a State Legislature competent to make laws with respect to such matter in accordance with the provisions of Part XI.'
Insofar as the aforesaid provision is concerned it was submitted, that Clause (3) of Article 323B clearly violated all the above mentioned ingredients of the "basic structure" theory. In this behalf it was sought to be asserted, that establishment of a hierarchy of tribunals implicitly led to the inference, that the existing judicial process, where adjudication was before a court of law, was to be substituted in its entirety. Thereby, even the existing appellate process which was vested in High Courts was sought to be substituted by tribunals. It was submitted, that creation of a parallel judicial system, was alien to the provisions of the Constitution, which recognized the judiciary as an independent component, separate from the executive and the legislature. It was accordingly vehemently asserted, that the process of justice was being substituted, by tribunalization of justice, which was clearly unacceptable under the Constitution. Sub-clause (d) of Article 323B(3), according to the learned counsel for the petitioners, divested jurisdiction vested in all civil courts for the adjudication of the matters on the subjects referred to in Article 323B(2), including not only the appellate jurisdiction of High Courts, but also, the power of "judicial review" vested in High Courts under Articles 226 and 227, of the Constitution. It was also the contention of the learned counsel for the petitioners, that despite decisions rendered by this Court, the legislature has repeated and reiterated what had been found to be unsustainable in law.
28. While canvassing the aforesaid contention learned counsel for the petitioners pointed out, that the above mentioned Article 323B was introduced by the Constitution (Forty-second Amendment) Act, 1976, which was part of an overall scheme, to drastically curtail the power of "judicial review" vested with the higher judiciary. It was pointed out, that all other objectionable provisions were deleted, and powers earlier vested in superior courts were restored. However, Part XIV A of the Constitution, inserting Articles 323A and 323B was allowed to remain. It was submitted that Articles 323A and 323B, enabled the creation of parallel judiciary under executive control. In order to support his aforestated contention, learned counsel invited the Court's attention to the expressions "adjudication or trial", "disputes, complaints or offences", "transfer of suits or proceedings", etc. which could be fashioned in a manner different from that which presently prevailed. It was pointed out, that the aforestated mandate contained in Article 323B of the Constitution, was incompatible with the "basic structure" of the Constitution, which mandates "separation of powers".
29. In view of the aforementioned submissions, it was the vehement contention of the learned counsel for the petitioners, that Article 323B(4) should be struck down. It was submitted, that if the instant prayer of the petitioners does not find favour with this Court, the alternative prayer of the petitioners was, that Article 323B must be purposefully interpreted, so as to bestow equivalence commensurate to the Court sought to be substituted by the tribunal. It was submitted, that it was imperative to provide for measures to ensure independence in the functioning of tribunals substituting functions carried out by courts. This could be done, according to learned counsel for the petitioners, by extending the conditions of service applicable to judges of the court sought to be substituted. In order to support his aforestated contention, learned counsel for the petitioners placed reliance on judgments rendered by this Court, laying down the limits and parameters within which such tribunals could be created. Despite the declaration of law by this Court it was submitted, that the NTT Act, has been enacted, which suffers from the same vices, which had already been found to be unconstitutional. For reasons of brevity, it is considered inappropriate, to refer to all the judgments relied upon by the rival parties on the instant issue. Suffice it to state, that the same will be examined, only while recording conclusions.
The fourth contention:
30. While advancing the fourth contention, learned counsel for the petitioners referred to various provisions of the NTT Act, which would have the effect of compromising the independence of the NTT. We may briefly refer to the provisions of the said Act, highlighted by the learned counsel for the petitioners, during the course of hearing, as under:—
(i) First and foremost, reference was made to Section 5 of the NTT Act. The same is being extracted hereunder:—
"5. Constitution and jurisdiction of Benches- (1) the jurisdiction of the National Tax Tribunal may be exercised by the Benches thereof to be constituted by the Chairperson.
(2) The Benches of the National Tax Tribunal shall ordinarily sit at any place in the National Capital Territory of Delhi or such other places as the Central Government may, in consultation with the Chairperson, notify:
Provided that the Chairperson may for adequate reasons permit a Bench to hold its temporary sitting for a period not exceeding fifteen days at a place other than its ordinary place of seat.
(3) The Central Government shall notify the areas in relation to which each bench of the National Tax Tribunal may exercise its jurisdiction.
(4) The Central Government shall determine the number of Benches and each Bench shall consist of two members.
(5) The Central Government may transfer a Member from headquarters of one Bench in one State to the headquarters of another Bench in another State or to the headquarters of any other Bench within a State: Provided that no member shall be transferred without the concurrence of the Chairperson."
Referring to sub-section (2) of Section 5 it was sought to be asserted, that benches of the NTT are ordinarily to function in the National Capital Territory of Delhi. This, according to the learned counsel for the petitioners, would deprive the litigating assessee, the convenience of approaching the High Court of the State to which he belongs. In this behalf it was sought to be asserted, that in every tax related dispute, there is an asseessee on one side, and the Revenue on the other. Accordingly, if the NTT is mandated to sit ordinarily in the National Capital Territory of Delhi, assessees from far flung States would have to suffer extreme hardship for the redressal of their grievance, especially at the appellate stage. Besides the hardships, it was pointed out, that each asseessee would be subjected to unfathomable financial expense. Referring to sub-section (5) of Section 5 of the NTT Act, it was the submission of the learned counsel for the petitioners, that the Central Government was vested with the power to transfer a Member from the headquarters of one bench in one State, to the headquarters of another bench in another State. It was also open to the Central Government to transfer a Member from one bench to another bench in the same State. It was submitted, that in case of High Courts, such power is exercised exclusively by the Chief Justice, in the best interest of the administration of justice. It was submitted, that the Central Government, which is a stakeholder, could exercise the above power of transfer for harassment and exploitation of sitting Members of the NTT. In other words, an inconvenient Member could be moved away, and replaced by one who would tow the desired line.
(ii) Likewise, learned counsel for the petitioners referred to Section 6 of the NTT Act to demonstrate, that the same would also have an undermining effect on the adjudicatory process. Section 6 of the NTT Act is reproduced hereunder:—
"6. Qualifications for appointment of Chairperson and other Members —
(1) The Chairperson of the National Tax Tribunal shall be a person who has been a Judge of the Supreme Court or the Chief Justice of a High Court.
(2) A person shall not be qualified for appointment as Member unless he—
	(a)
	 
	is, or has been, or is eligible to be, a Judge of a High Court; or

	(b)
	 
	is, or has been, a Member of the Income-tax Appellate Tribunal or of the Customs, Excise and Service Tax Appellate Tribunal for at least five years."


Learned counsel for the petitioners pointed out, that sub-section (2), aforementioned, laid down the qualifications for appointment as Member of the NTT. Referring to clause (a) of sub-section (2) of Section 6 of the NTT Act it was submitted, that a person who is eligible to be a judge of a High Court, is to be treated as eligible as a member of the NTT. Inviting our attention to Article 217 of the Constitution it was submitted, that a person who is a citizen of India and has, for at least 10 years, practiced as an Advocate before one or the other High Court, has been treated as eligible for being appointed as a Member of the NTT. Referring to Section 8 of the NTT Act it was pointed out, that a Member of the NTT is provided with a tenure of five years, from the date of his appointment as Member of the NTT. It was pointed out, that in terms of Article 217 of the Constitution, a person would easily become eligible for appointment as a judge at or around the age of 35-40 years, and as such, if he is assured a tenure of only five years, it would not be possible for him to discharge his duties without fear or favour, inasmuch as, he would always have a larking uncertainty in his mind about his future, after the expiry of the prescribed term of five years, in the event of not being granted an extension. Relying on clause (b) of Section 6(2) of the NTT Act, it was also the submission of the learned counsel for the petitioners, that Members of the Appellate Tribunals constituted under the Income Tax Act, the Customs Act, and the Excise Act, are also eligible for being appointed as Members of the NTT. In this behalf it was sought to be asserted, that there are Accountant Members of the Income Tax Appellate Tribunal, who too would become eligible for appointment as Members of the NTT. It was submitted, that judicial experience on the niceties of law, specially on the different aspects, which need to be dealt with while adjudicating tax matters, would be alien to them, inasmuch as they can only be experts on the subject of accountancy. It was pointed out, that the jurisdiction vested in the NTT, is an alternative jurisdiction to that of the High Court, and as such, it is difficult to appreciate how an Accountant Member of the Income Tax Appellate Tribunal can be expected to discharge duties relating to settling substantial questions of law in the manner judges of the High Court dispense with the aforesaid responsibilities.
(iii) Learned counsel for the petitioners then invited our attention to Section 7 of the NTT Act. The said section is reproduced hereunder:—
"7. Appointment of Chairperson and other Members - (1) Subject to the provisions of sub-section (2), the Chairperson and every other Member shall be appointed by the Central Government.
(2) The Chairperson and the other Members shall be appointed by the Central Government on the recommendations of a Selection Committee consisting of-
	(a)
	 
	the Chief Justice of India or a Judge of the Supreme Court nominated by him;

	(b)
	 
	the Secretary in the Ministry of Law and Justice (Department of Legal Affairs);

	(c)
	 
	the Secretary in the Ministry of Finance (Department of Revenue).


(3) No appointment of the Chairperson or of any other Member shall be invalidated merely by reason of any vacancy or any defect in the constitution of the Selection Committee."
A perusal of sub-section (2) of Section 7 reveals the composition of the selection committee for selection of the Chairperson and Members of the NTT. It was sought to be pointed out, that there were two representatives of the executive, out of three member selection committee, and only one member in the selection committee was from the judiciary. Accordingly it was asserted, that the two representatives belonging to the executive would control the outcome of every selection process. Since the NTT was, an alternative to the jurisdiction earlier vested with the High Court, it was submitted, that the same process of selection, as was prevalent for appointment of judges of the High Court, should be adopted for selection of Chairperson and Members of the NTT. All that is imperative and essential is, that the selection process should be the same, as is in place, for the court sought to be substituted. It was also the contention of the learned counsel for the petitioners, that a provision similar to Section 7(2) of the NTT Act, had been struck down by this Court, in Labour Law Practitioners' Association (supra).
(iv) Learned counsel for the petitioners then invited our attention to Section 8 of the NTT Act. Section 8 is being reproduced hereunder:—
"8. Terms of office of Chairperson and other Members - The Chairperson and every other Member shall hold office as such for a term of five years from the date on which he enters upon his office but shall be eligible for re-appointment:
Provided that no Chairperson or other Member shall hold office as such after he has attained, —
	(a)
	 
	in the case of Chairperson, the age of sixty-eight years; and

	(b)
	 
	in the case of any other Member, the age of sixty-five years."


According to learned counsel, a perusal of Section 8 reveals, that a Chairperson and a Member of the NTT would hold office for a term of five years, from the date of his/her appointment to the NTT. It was, however sought to be pointed out, that a person appointed as such, is clearly eligible for reappointment. It was sought to be asserted, that a provision for reappointment, would itself have the effect of undermining the independence of the Members of the NTT. It was sought to be asserted, that each one of the appointees to the NTT would be prompted to appease the Revenue, so as to solicit reappointment contemplated under Section 8 of the NTT Act. In this behalf it was submitted, that the tenure of appointment to a tribunal, which is to substitute a High Court, should be akin to that of a judge of High Court.
(v) Our attention was then invited to Section 13 of the NTT Act, which is reproduced hereunder:—
'13. Appearance before National Tax Tribunal — (1) A party to an appeal other than Government may either appear in person or authorize one or more chartered accountants or legal practitioners to present his or its case before the National Tax Tribunal.
(2) The Government may authorize one or more legal practitioners or any of its officers to present its case before the National Tax Tribunal.
Explanation - For the purposes of this Section,-
	(a)
	 
	"chartered accountant" means a chartered accountant as defined in clause (b) of sub-section (1) of section 2 of the Chartered Accountants Act, 1949 (38 of 1949) and who has obtained a certificate of practice under sub-section (1) of section 6 of that Act;

	(b)
	 
	"legal practitioner" means an advocate, a vakil or any attorney of any High Court, and includes a pleader in practice.'


It was submitted, that besides allowing the assessee to represent himself before the NTT, Section 13 allows him to be represented through one or more Chartered Accountants or legal practitioners. Thus far, according to learned counsel for the petitioners, there seemed to be no difficulty in Section 13(1) of the NTT Act. However, allowing "any person duly authorized" by the assessee to represent him before the NTT, is clearly ununderstandable. It was submitted, that the main function of the NTT would be to settle substantial questions of law on tax issues, and as such, under Section 13(1), it would be open to an assessee to engage an individual to represent him, even though he is totally unqualified in the fields on which the adjudicatory process is to be conducted. Likewise, it is the contention of the learned counsel for the petitioners, besides legal practitioners, the Revenue is allowed to be represented through any of its officers. It was sought to be asserted, that an understanding of the text of the provision is one thing, whereas interpreting it in the contemplated context, quite another. As such, it was submitted, that officers of the Revenue, who lack in interpretative skills, would be wholly unsuited for representing the Revenue before the NTT.
Submissions in opposition, by the respondents/interveners:
The first contention:
31. In response to the first contention, namely, that the reasons for setting up the NTT were fallacious and non-existent, and as such, the legislative enactment under reference creating the NTT as an independent appellate forum to decide appeals on "substantial questions" of law, from orders passed by the Appellate Tribunals constituted under the Income Tax Act, the Customs Act, and the Excise Act deserves to be set aside; it was the contention of the learned counsel for the respondents, that the submissions advanced at the hands of the petitioners, were premised on an improper understanding of the factual background. In this behalf, it is sought to be asserted, that the tax receipts are the primary source of revenue in India. The Government of India meets its budgetary requirements from revenue receipts. It is sought to be explained, that tax is collected by an established administrative and legal structure. On the one hand, while fastening of a tax liability would reduce the profits of an assessee, it would enhance the revenue receipts of the Government. On the other hand, exemption from a tax liability would increase profits of an assessee, but would reduce the revenue receipts of the Government. In view of the above profit and loss scenario, administration of tax loss, has an inherent tendency to result in disputes and litigation. The process of litigation is primarily based on adoption of innovative means of interpretation of law, both by the revenue and by the tax payers. As a result, significant amount of time is spent, on long drawn litigation, wherein tax payers and the Government lock horns against one another. Naturally, this impacts revenue earnings as levy of tax of thousands of crores of rupees, remains embroiled in such litigation. It was sought to be pointed out, that as per the Centre for Monitoring Indian Economy Database, Indian companies have a vast amount locked in disputed taxes. As per the above report, during the Financial Year 2011-2012; 30 companies that make up the Bombay Stock Exchange sensex, had money locked in disputed taxes estimated at Rs.42,388 crores. The above disputed tax liability, according to the learned counsel for the respondents, was a 27% increase from the amount of the preceding year, which was estimated at Rs.33,339 crores.
32. In respect of disputes on direct taxes, it was submitted, that in a written reply submitted by the Minster of State for Finance, the Lok Sabha was informed in April, 2012, that 5,943 tax cases were pending with the Supreme Court, and 30,213 direct tax cases were pending with High Courts. It was submitted that the Lok Sabha was additionally informed, that the disputed amount of tax, at various levels, was estimated at Rs.4,36,741 crores, as on 31.12.2011. It was further sought to be asserted, that in the preceding year, the estimate in respect of the disputed amount at various levels, was to the tune of Rs.2,43,603 crores. Accordingly it was sought to be pointed out, that with each succeeding year, not only the tax related litigation was being progressively enhanced, there was also a significant increase in the finance blocked in such matters.
33. It was likewise pointed out, that the number of cases involving levy of indirect taxes, projected a similar unfortunate reflection. In this behalf, it was sought to be pointed out, that as on 31.12.2012, the number of pending customs disputes were approximately 17,800, wherein an amount of approximately Rs.7,400 crores was involved. Insofar as the number of pending central excise cases as on 31.10.2012 is concerned, the figure was approximately 19,800 and the amount involved was approximately Rs.21,450 crores. By adding the figures reflected hereinabove, in respect of the disputes pertaining to indirect taxes, it was suggested that a total of about 37,600 cases were pending, involving an amount of approximately Rs.28,850 crores. Additionally it was submitted, that out of the 17,800 customs cases, approximately 6,300 cases had been pending for adjudication for periods ranging from one to three years, and approximately 2,800 customs cases had been pending adjudication for over three years. Likewise, out of the 19,800 central excise cases, 1,600 cases were pending for decision for a period between one to three years; and 240 cases had been pending for decision for over three years.
34. It was pointed out at the behest of the respondents, that several reasons contributed to the prolonged continuation of tax disputes. The main reason however was, that there was a lack of clarity in law in tax litigation. It was submitted, that the above lack of clarity resulted in multiple interpretations. Added to that, according to the learned counsel for the respondents, existence of multiple appellate levels, and independent jurisdictional High Courts, resulted in the existence of conflicting opinions at various appellate forums across the country, contributing in unfathomable delay and multiplicity of proceedings.
35. Based on the factors narrated above, it was the submission of the learned counsel for the respondents, that the burden of high volume of disputes had had the effect of straining the adjudicatory, as well as, the judicial system. It was pointed out, that the judicial system was already heavily burdened by the weight of significant number of unresolved cases. It was submitted, that the addition of cases each year, added not only to the inconvenience of the taxpayer, but also to the revenue earned by the government. It was pointed out, that the instant state of affairs created an uncertain and destabilized business environment, with taxpayers not being able to budget, for tax costs. Importantly such uncertainty, according to the learned counsel, emerged out of the two factors. Firstly, the law itself was complex, and therefore, uncertain. And secondly, for an interpretation of the law to achieve a degree of certainty at the Supreme Court level, required several rounds of litigation. It was submitted, that in view of the above, the current scenario called for reforms in the dispute resolution mechanism, and the introduction of, conscious practices and procedures, aimed at limiting the initiation, as well as, the prolongation of tax disputes. It is, therefore, the submission of the learned counsel for the respondents, that the assertions made at the hands of the petitioners, while projecting the first contention, were wholly misconceived, and as such, are liable to be rejected.
The second contention:
36. In response to the second contention, namely, that it is impermissible for the legislature to abrogate the core judicial appellate functions, traditionally vested with the High Court, or that it is impermissible to vest the same with an independent, parallel quasi-judicial hierarchy of tribunals, it was submitted, that the petitioners had not been able to appreciate the matter in its correct perspective. It was pointed out, that the NTT Act is a legislation which creates an appellate forum, in a hierarchy of fora, as a remedy for ventilation of grievances emerging out of taxing statutes. To fully appreciate the purport of the special remedy created by the statute, the nature of the right and/or the liability created by the taxing statutes, and the enforcement for which these remedies have been provided, needed to be understood in the correct perspective. Accordingly, in order to debate the rightful cause, learned counsel drew our attention to the proposition, in the manner, as was understood by the respondents. The submissions advanced in this behalf are being summarized hereinafter.
37. It was the contention of the learned counsel for the respondents, that the Income Tax Act, the Customs Act, and the Excise Act, as also, other taxing statutes create a statutory liability. The said statutory liability has no existence, de hors the statute itself. The said statutory liability, has no existence in common law. It was further submitted, that it had been long well settled, that where a right to plead liability had no existence in common law, but was the creation of a statute, which simultaneously provided for a special and particular remedy for enforcing it, the remedy provided by the statute was bound to be followed. In respect of such statutory liability, it was not competent for the party to proceed, by action at common law. In this behalf, our attention was invited to the observations recorded by this Court in Dhulabhai v. State of M.P. [1968] 3 SCR 662 wherein the Court observed as under:
"9. The question that arises in these appeals has been before this Court in relation to other statutes and has been answered in different ways. These appeals went before a Divisional Bench of this Court but in view of the difficulty presented by the earlier rulings of this Court, they were referred to the Constitution Bench and that is how they are before us. At the very start we may observe that the jurisdiction of the Civil Courts is all embracing except to the extent it is excluded by an express provision of law or by clear intendment arising from such law. This is the purport of Section 9 of the Code of Civil Procedure. How Section 9 operates is perhaps best illustrated by referring to the categories of cases, mentioned by Willes, J. in Wolverhampton New Waterworks Co. v. Hawkesford, [1859] 6 C.B. (NS) 336 - They are :
"One is where there was a liability existing at common law, and that liability is affirmed by a statute which gives a special and peculiar form of remedy different from the remedy which existed at common law: there, unless the statute contains words which expressly or by necessary implication exclude the common law remedy the party suing has his election to pursue either that or the statutory remedy. The second class of cases is, where the statue gives the right to sue merely, but provides, no particular form of remedy: there, the party can only proceed by action at common law. But there is a third class, viz., where a liability not existing at common law is created by a statute which at the same time gives a special and particular remedy for enforcing it The remedy provided by the statute must be followed and it is not competent to the party to pursue the course applicable to cases of the second class." 
This view of Willes, J. was accepted by the House of Lords in Neville v. London 'Express' Newspaper Ltd., [1919] A.C. 368.
	 
	**
	**
	**


35. Neither of the two cases of Firm of Illuri Subayya or Kamla Mills can be said to run counter to the series of cases earlier noticed. The result of this inquiry into the diverse views expressed in this Court may be stated as follows :—
(1) Where the statute gives a finality to the orders of the special tribunals the Civil Courts' jurisdiction must be held to be excluded if there is adequate remedy to do what the Civil Courts would normally do in a suit. Such provision, however, does not exclude those cases where the provisions of the particular Act have not been complied with or the statutory tribunal has not acted in conformity with the fundamental principles of judicial procedure.
(2) Where there is an express bar of the jurisdiction of the court, an examination of the scheme of the particular Act to find the adequacy or the sufficiency of the remedies provided may be relevant but is not decisive to sustain the jurisdiction of the civil court.
Where there is no express exclusion the examination of the remedies and the scheme of the particular Act to find out the intendment becomes necessary and the result of the inquiry may be decisive. In the latter case it is necessary to see if the statute creates a special right or a liability and provides for the determination of the right or liability and further lays down that all questions about the said right and liability shall be determined by the tribunals so constituted, and whether remedies normally associated with actions in Civil Courts are prescribed by the said statue or not.
(3) Challenge to the provisions of the particular Act as ultra vires cannot be brought before Tribunals constituted under that Act. Even the High Court cannot go into that question on a revision or reference from the decision of the Tribunals.
(4) When a provision is already declared unconstitutional or the constitutionality of any provision is to be challenged, a suit is open. A writ of certiorari may include a direction for refund if the claim is clearly within the time prescribed by the Limitation Act but it is not a compulsory remedy to replace a suit.
(5) Where the particular Act contains no machinery for refund of tax collected in excess of constitutional limits or illegally collected a suit lies.
(6) Questions of the correctness of the assessment apart from its constitutionality are for the decision of the authorities and a civil suit does not lie if the orders of the authorities are declared to be final or there is an express prohibition in the particular Act. In either case the scheme of the particular Act must be examined because it is a relevant enquiry.
(7) An exclusion of the jurisdiction of the Civil Court is not readily to be inferred unless the conditions above set down apply.'
38. In addition to the above submissions, it was sought to be asserted that the Income Tax Act expressly barred the jurisdiction of civil courts. Reference in this behalf was made to Section 293 of the Income Tax Act, which is being extracted hereunder:
"293. Bar of suits in civil courts. — No suit shall be brought in any civil court to set aside or modify any proceeding taken or order made under this Act, and no prosecution, suit or other proceeding shall lie against the Government or any officer of the Government for anything in good faith done or intended to be done under this Act."
39. It has been further held by this Court following the dictum at Barraclough v. Brown [1897] AC 615, that if a statute confers a right and in the same breath provides for enforcement of such right the remedy provided by such a statute is an exclusive one. Applying this doctrine, in Premier Automobiles v. Kamlekar Shantaram Wadke of Bombay [1976] 1 SCC 496 at 513, this Court held as under:
"23. To sum up, the principles applicable to the jurisdiction of the Civil Court in relation to an industrial dispute may be stated thus:
(1) If the dispute is not an industrial dispute, nor does it relate to enforcement of any other right under the Act the remedy lies only in the civil Court.
(2) If the dispute is an industrial dispute arising out of a right or liability under the general or common law and not under the Act, the jurisdiction of the civil Court is alternative, leaving it to the election of the suitor concerned to choose his remedy for the relief which is competent to be granted in a particular remedy.
(3) If the industrial dispute relates to the enforcement of a right or an obligation created under the Act, then the only remedy available to the suitor is to get an adjudication under the Act.
(4) If the right which is sought to be enforced is a right created under the Act such as Chapter VA then the remedy for its enforcement is either Section 33C or the raising of an industrial dispute, as the case may be."
In paragraph 12 of the Premier Automobiles Ltd. case (supra), this Court quoted the words of Lord Watson in Barraclough (supra) to the following effect:
"the right and the remedy are given uno flatu and the one cannot be disassociated from the other"
40. It is for this reason, according to learned counsel for the respondents, that civil courts, even the High Court having original jurisdiction, would not entertain suits on matters covered by such special statutes creating rights and providing remedies. [See Argosam Finance Co. Ltd. v. Oxby [1964] 1 All E.R. 791 at 796-H].
"The principle underlying those passages seem to me to be applicable to the present case Section 341 of the Income Tax Act, 1952, confers the right, the right to an adjustment tax liability by reference to loss; that right does not exist independently of the section; the section uno flatu in the breath gives a specific remedy and appoints a specific tribunal for its enforcement, namely the General Commission or Special Commissioners. In those circumstances in my judgment, the taxpayer must resort to that remedy and that tribunal. In due course if dissatisfied with the decision of the commissioners concerned he can appeal to the high court by way Case Stated, but any original jurisdiction of the high court by declaration or otherwise, is, in my judgment, excluded."
The contentions of the petitioners, that substituting Section 260A of the Income Tax Act and divesting the High Court of the appellate remedy and vesting it in the NTT, is unconstitutional as it constitutes an inroad into the principles of the rule of law and independence of judiciary, according to learned counsel, are fallacious.
41. According to the learned counsel for the respondents, the fallacy in the petitioners' argument is, that they are overlooking the fact that as far as the NTT Act is concerned, there is no common law remedy which has now been divested. Section 260A of the Income Tax Act and Section 35(g), (h), (i) of the Excise Act were all statutorily vested appeals, in the High Court, and as such, as has been held in the above mentioned cases can be completely divested. According to learned counsel, the NTT Act, was on a surer and sounder footing, than the provisions of the Companies Act, which came up for consideration in Union of India v. Madras Bar Association [2010] 11 SCC 87. Accordingly, as no common law remedy has been substituted under the present Act, it was submitted, that the contentions advanced on behalf of the petitioners had no legs to stand. Even when the Companies Act set up, the Company Law Tribunal and the Company Law Appellate Tribunal, substituting the jurisdiction of the High Courts, this Court in Madras Bar Association (supra), held that the said provisions were valid and were not unconstitutional. This Court held as under:
'87. The Constitution contemplates judicial power being exercised by both courts and tribunals. Except the powers and jurisdictions vested in superior courts by the Constitution, powers and jurisdiction of courts are controlled and regulated by Legislative enactments. The High Courts are vested with the jurisdiction to entertain and hear appeals, revisions and references in pursuance of provisions contained in several specific legislative enactments. If jurisdiction of the High Courts can be created by providing for appeals, revisions and references to be heard by the High Courts, jurisdiction can also be taken away by deleting the provisions for appeals, revisions or references. It also follows that the legislature has the power to create tribunals with reference to specific enactments and confer jurisdiction on them to decide disputes in regard to matters arising from such special enactments. Therefore it cannot be said that legislature has no power to transfer judicial functions traditionally performed by courts to tribunals."
88. The argument that there cannot be "whole-sale transfer of powers" is misconceived. It is nobody's case that the entire functioning of courts in the country is transferred to tribunals. The competence of the Parliament to make a law creating tribunals to deal with disputes arising under or relating to a particular statute or statutes cannot be disputed. When a Tribunal is constituted under the Companies Act, empowered to deal with disputes arising under the said Act and the statute substitutes the word "tribunal" in place of "the High Court" necessarily there will be "whole-sale transfer" of company law matters to the tribunals. It is an inevitable consequence of creation of a tribunal, for such disputes, and will no way affect the validity of the law creating the tribunal.'
42. Similarly, statutory provisions providing for a revision to the District Judge, with the finality clauses, have been interpreted to exclude the revisionary powers of the High Court under Section 115 of CPC. In this behalf reference was made to, Aundal Ammal v. Sadasivan Pilai [1987] 1 SCC 183, wherein it was held as under:
"15. Under the scheme of the Act it appears that a landlord who wants eviction of his tenant has to move for eviction and the case has to be disposed of by the Rent Control Court. That is provided by Sub-section(2) of Section 11 of the Act. From the Rent Control Court, an appeal lies to the Appellate Authority under the conditions laid down under Sub-section (l)(b) of Section 18 of the Act. From the Appellate Authority a revision in certain circumstances lies in case where the appellate authority is a Subordinate Judge to the District Court and in other cases to the High Court. In this case as mentioned hereinbefore the appeal lay from Rent Control Court to the appellate authority who was the Subordinate Judge and therefore the revision lay to the District Judge. Indeed it is indisputed that the respondent has in this case taken resort to all these provisions. After the dismissal of the revision by the District Judge from the appellate decision of the Subordinate Judge who confirmed the order of the Rent Controller, the respondent-landlord chose again to go before the High Court under Section 115 of the CPC. The question, is, can he have a second revision to the High Court? Shri Poti submitted that he cannot. We are of the opinion that he is right. This position is clear if Sub-section (5) of Section 18 of the Act is read in conjunction with Section 20 of the Act. Sub-section (5) of Section 18, as we have noted hereinbefore, clearly stipulates that the decision of the appellate authority and subject to such decision, an order of the Rent Controller 'shall be final' and 'shall not be liable to be called in question in any court of law', except as provided in Section 20. By Section 20, a revision is provided where the appellate authority is Subordinate Judge to the District Judge and in other cases, that is to say, where the appellate authority is District Judge, to the High Court. The ambits of revisional powers are well-settled and need not be re-stated. It is inconceivable to have two revisions. The scheme of the Act does not warrant such a conclusion. In our opinion, the expression 'shall be final' in the Act means what it says.
20. The learned judge referred to the decision of the Judicial Committee in the case of Maung Ba Thaw and Anr.- Insolvents v. Ma Pin, AIR 1934 PC 81. The learned judge also referred to a decision of this Court in South Asia Industries (P) Ltd. v. S.B. Sarup Singh and Ors. (supra). The learned judge concluded that so long as there was no specific provision in the statute making the determination by the District Court final and excluding the supervisory power of the High Court under Section 115 of the CPC, it had to be held that the decision rendered by the District Court under Section 20(1) of the Act being a decision of a court subordinate to the High Court to which an appeal lay to the High Court was liable to be revised by the High Court under Section 115 of the CPC. In that view of the matter, the Full Bench rejected the view of the division bench of the Kerala High Court in Kurien v. Chacko [1960] KLT 1248. With respect, we are unable to sustain the view of the Full Bench of the High Court on this aspect of the matter. In our opinion, the Full Bench misconstrued the provisions of subsection (5) of Section 18 of the Act. Sub-section (5) of Section18 clearly states that such decision of the appellate authority as mentioned in Section 18 of the Act shall not be liable to be questioned except in the manner under Section 20 of the Act. There was thereby an implied prohibition or exclusion of a second revision under Section 115 of the CPC to the High Court when a revision has been provided under Section 20 of the Act in question. When Section 18(5) of the Act specifically states that "shall not be liable to be called in question in any Court of law" except in the manner provided under Section 20, it cannot be said that the High Court which is a court of law and which is a civil court under the CPC under Section 115 of the CPC could revise again an order once again after revision under Section20 of the Act. That would mean there would be a trial by four courts, that would be repugnant to the scheme manifest in the different sections of the Act in question. Public policy or public interest demands curtailment of law's delay and justice demands finality within quick disposal of case. The language of the provisions of Section 18(5) read with Section 20 inhibits further revision. The courts must so construe."
Likewise, our attention was invited to Jetha Bai & Sons v. Sunderdas Rathenai [1988] 1 SCC 722, and reliance was placed on the following:
"15. Even without any discussion it may be seen from the narrative given above that there is really no conflict between the two decisions because the provisions in the two Acts are materially different. However, to clarify matters further we may point put the differences between the two Acts in greater detail and clarity. Under the Kerala Act, against an order passed by a Rent Control Court presided over by a District Munsif, the aggrieved party is conferred a right of appeal under Section 18. The Appellate Authority has to be a judicial officer not below the rank of a subordinate Judge. The appellate Authority has been conferred powers co-extensive with those of the Rent Control Court but having over-riding effect. Having these factors in mind, the Legislature has declared that in so far as an order of a Rent Control Court is concerned it shall be final subject only to any modification or revision by an Appellate Authority; and in so far as the Appellate Authority is concerned, its decision shall be final and shall not be liable to be called in question in any Court of law except as provided in Section 20. As regards Section 20, a division of the powers of revision exercisable thereunder has been made between the High Court and the District Court. In all those cases where a revision is preferred against a decision of an Appellate Authority of the rank of a Subordinate Judge under Section 18, the District Judge has been constituted the revisional authority. It is only in other cases i.e. where the decision sought to be revised is that of a judicial officer of a higher rank than a Subordinate Judge, the High Court has been constituted the Revisional authority. The revisional powers conferred under Section 20, whether it be on the District Judge or the High Court as the case may be are of greater amplitude than the powers of revision exercisable by a High Court under Section 115 Code of Civil Procedure Under Section 20 the Revisional Authority is entitled to satisfy itself about the legality regularity, or propriety of the orders sought to be revised. Not only that, the Appellate Authority and the Revisional Authority have been expressly conferred powers of remand under Section 20A of the Act. Therefore, a party is afforded an opportunity to put forth his case before the Rent Control Court and then before the Appellate Authority and there after if need be before the Court of Revision viz. the District Court if the Appellate Authority is of the rank of a Subordinate Judge. The Legislature in its wisdom has thought that on account of the ample opportunity given to a party to put forth his case before three courts, viz. the Trial Court, the Appellate Court and the Revisional Court, there was no need to make the revisional order of the District Court subject to further scrutiny by the High Court by means of a second revision either under the Act or under the Code of Civil Procedure. It has been pointed out in Aundal Ammal's case (supra) that the full Bench of the Kerala High Court had failed to construe the terms of Section 20 read with Section 18(5) in their proper perspective and this failing had effected its conclusion According to the Full Bench, a revisional order of a District, Court under Section 20 laid itself open for further challenge to the High Court under Section 115 Code of Civil Procedure because of two factors viz. (1) there was no mention in the Act that the order would be final and (2) there was no provision in the Act for an appeal being filed against a revisional order under Section 20. The full Bench failed to notice certain crucial factors. In the first place, Section 20 is a composite section and refers to the powers of revision exercisable under that Section by a District Judge as well as by the High Court. Such being the case if it is to be taken that an order passed by a District Court under Section 20 will not have finality because the Section does not specifically say so, then it will follow that a revisional order passed by the High Court under Section 20 (1) also will not have finality Surely it cannot be contended by anyone that an order passed by a High Court in exercise of its powers of revision under Section 20 (1) can be subjected to further revision because Section 20(1) has not expressly conferred finality to an order passed under that Section. Secondly, the terms of Section 20 (1) have to be read in conjunction with Section 18(5). Section 18(5) as already seen, declares that an order of a Rent Control Court shall be final subject to the decision of the Appellate Authority and an order of an Appellate Authority shall be final and shall not be liable to be called in question in any court of law except as provided for in Section 20. When the Legislature has declared that even an order of the Rent Control Court and the decision of the Appellate Authority shall be final at their respective stages unless the order is modified by the Appellate Authority or the Revisional Authority as the case may be, there is no necessity for the legislature to declare once ever again that an order passed in revision under Section 20(1) by the District Judge or the High Court as the case may be will also have the seal of finality. The third aspect is that the Legislature has not merely conferred finality to the decision of an Appellate Authority but has further laid down that the decision shall not be liable to be called in question in any court of law except as provided for in Section 20. These additional words clearly spell out the prohibition or exclusion of a second revision under Section 115 Code of Civil Procedure to the High Court against a revisional order passed by a District Court under Section 20 of the Act. This position has been succinctly set out in para 20 of the judgment in Aundal Ammal's case (supra). As was noticed in Vishesh Kumar's case, the intent behind the bifurcation of the jurisdiction is to reduce the number of revision petitions filed in the High Court and for determining the legislative intent, the Court must as far as possible construe a statute in such a manner as would advance the object of the legislation and suppress the mischief sought to be cured by it."
43. Most importantly, a nine-Judge constitution bench judgment of this Court, in Mafatlal Industries v. Union of India (1997) 5 SCC 536, while dealing with the validity of Section 11B(3) of the Excise Act, held as follows:
"77. Hereinbefore, we have referred to the provisions relating to refund obtaining from time to time under the Central Excise and Salt Act. Whether it is Rule 11 (as it stood from time to time) or Section 11-B (as it obtained before 1991 or subsequent thereto), they invariably purported to be exhaustive on the question of refund. Rule 11, as in force prior to August 6, 1977, stated that "no duties and charges which have been paid or have been adjusted...shall be refunded unless the claimant makes an application for such refund under his signature and lodges it to the proper officers within three months from the date of such payment or adjustment, as the case may be". Rule 11, as in force between 6.8.1977 and 17.11.1980 contained Sub-rule (4) which expressly declared : "(4) Save as otherwise provided by or under this rule, no claim of refund of any duty shall be entertained". Section 11-B, as in force prior to April, 1991 contained Sub-section (4) in identical words. It said : "(4) Save as otherwise provided by or under this Act, no claim for refund of any duty of excise shall be entertained". Sub-section (5) was more specific and emphatic. It said:
Notwithstanding anything contained in any other law, the provisions of this Section shall also apply to a claim for refund of any amount collected as duty of excise made on the ground that the goods in respect of which such amount was collected were not excisable or were entitled to exemption from duty and no court shall have any jurisdiction in respect of such claim." 
It started with a non-obstante clause; it took in every kind of refund and every claim for refund and it expressly barred the jurisdiction of courts in respect of such claim. Sub-section (3) of Section 11-B, as it now stands, it's to the same effect - indeed, more comprehensive and all-encompassing. It says:
'(3) Notwithstanding anything to the contrary contained in any judgment, decree, order or direction of the Appellate Tribunal or any court or in any other provision of this Act or the rules made thereunder or in any law for the time being in force, no refund shall be made except as provided in sub-section".
The language could not have been more specific and emphatic. The exclusivity of the provision relating to refund is not only express and unambiguous but is in addition to the general bar arising from the fact that the Act creates new rights and liabilities and also provides forums and procedures for ascertaining and adjudicating those rights and liabilities and all other incidental and ancillary matters, as will be pointed out presently. This is a bar upon a bar - an aspect emphasised in Para 23 (supra), and has to be respected so long as it stands. The validity of these provisions has never been seriously doubted. Even though in certain writ petitions now before us, validity of the 1991 (Amendment) Act including the amended Section 11-B is questioned, no specific reasons have been assigned why a provision of the nature of Sub-section (3) of Section11-B (amended) is unconstitutional. Applying the propositions enunciated by a seven-Judge Bench of this Court in Kamala Mills case, AIR 1965 SC 1942, it must be held that Section 11-B (both before and after amendment) is valid and constitutional. In Kamala Mills, this Court upheld the constitutional validity of Section 20 of the Bombay Sales Tax Act (set out hereinbefore) on the ground that the Bombay Act contained adequate provisions for refund, for appeal, revision, rectification of mistake and for condonation of delay in filing appeal/revision. The Court pointed out that had the Bombay Act not provided these remedies and yet barred the resort to civil court, the constitutionality of Section 20 may have been in serious doubt, but since it does provide such remedies, its validity was beyond challenge, to repeat - and it is necessary to do so - so long as Section 11-B is constitutionally valid, it has to be followed and given effect to. We can see no reason on which the constitutionality of the said provision - or a similar provision - can be doubted. It must also be remembered that Central Excises and Salt Act is a special enactment creating new and special obligations and rights, which at the same time prescribes the procedure for levy, assessment, collection, refund and all other incidental and ancillary provisions. As pointed out in the Statement of Objects and Reasons appended to the Bill which became the Act, the Act along with the Rules was intended to "form a complete central excise code". The idea was "to consolidate in a single enactment all the laws relating to central duties of excise". The Act is a self-contained enactment. It contains provisions for collecting the taxes which are due according to law but have not been collected and also for refunding the taxes which have been collected contrary to law, viz., Sections 11-A and 11-B and its allied provisions. Both provisions contain a uniform rule of limitation, viz., six months, with an exception in each case. Sections 11-A and 11-B are complimentary to each other. To such a situation, Proposition No. 3 enunciated in Kamala Mills becomes applicable, viz., where a statute creates a special right or a liability and also provides the procedure for the determination of the right or liability by the Tribunals constituted in that behalf and provides further that all questions about the said right and liability shall be determined by the Tribunals so constituted, the resort to civil court is not available -except to the limited extent pointed out in Kamala Mills. Central Excise Act specifically provides for refund. It expressly declares that no refund shall be made except in accordance therewith. The jurisdiction of a civil Court is expressly barred - vide Sub-section (5) of Section 11-B, prior to its amendment in 1991, and Sub-section (3) of Section 11-B, as amended in 1991. It is relevant to notice that the Act provides for more than one appeal against the orders made under Section 11-B/Rule 11. Since 1981, an appeal is provided to this Court also from the orders of the Tribunal. While Tribunal is not a departmental organ, this Court is a civil court. In this view of the matter and the express and additional bar and exclusivity contained in Rule 11/Section 11-B, at all points of time, it must be held that any and every ground including the violation of the principles of natural justice and infraction of fundamental principles of judicial procedure can be urged in these appeals, obviating the necessity of a suit or a writ petition in matters relating to refund. Once the constitutionality of the provisions of the Act including the provisions relating to refund is beyond question, they constitute "law" within the meaning of Article 265 of the Constitution. It follows that any action taken under and in accordance with the said provisions would be an action taken under the "authority of law", within the meaning of Article 265. In the face of the express provision which expressly declares that no claim for refund of any duty shall be entertained except in accordance with the said provisions, it is not permissible to resort to Section 72 of the Contract Act to do precisely that which is expressly prohibited by the said provisions. In other words, it is not permissible to claim refund by invoking Section 72 as a separate and independent remedy when such a course is expressly barred by the provisions in the Act, viz., Rule 11 and Section 11-B. For this reason, a suit for refund would also not lie. Taking any other view would amount to nullifying the provisions in Rule 11/Section 11-B, which, it needs no emphasis, cannot be done. It, therefore, follows that any and every claim for refund of excise duty can be made only under and in accordance with Rule 11 or Section 11-B, as the case may be, in the forums provided by the Act. No suit can be filed for refund of duty invoking Section 72 of the Contract Act. So far as the jurisdiction of the High Court under Article 226 - or for that matter, the jurisdiction of this Court under Article 32 - is concerned, it is obvious that the provisions of the Act cannot bar and curtail these remedies. It is, however, equally obvious that while exercising the power under Article 226/Article 32, the Court would certainly take note of the legislative intent manifested in the provisions of the Act and would exercise their jurisdiction consistent with the provisions of the enactment.'
It was submitted, that a perusal of the above paragraph shows, that this Court noticed, that against the order of the tribunal an appeal was provided for to this Court. The Court declared, that the tribunal was not a departmental organ and the Supreme Court was a civil court as it was hearing a statutory appeal. More importantly it held, that every ground including violation and infraction of judicial procedure could be urged in these appeals, obviating the necessity of a suit or a writ petition in matters relating to refund. This Court took care to hold, that so far as the jurisdiction of High Courts under Article 226 or this Court under Article 32 are concerned, they cannot be curtailed. It further held, that it was equally obvious that while exercising the power under Article 226/32 the Court would certainly take note of the legislative intent manifested in the provisions of the Act and would exercise their jurisdiction consistent with the provisions of the enactment. It was accordingly submitted, that in view of the conclusions drawn, in the above judgment, all the contentions urged by the petitioners, needed to be rejected.
The third contention:
44. Learned counsel for the respondents, vehemently controverted the submissions advanced at the hands of the petitioners, that the NTT Act was ultra vires the provisions of the Constitution. Insofar as the instant aspect of the matter is concerned, learned counsel for the respondents, first placed reliance on Article 246 of the Constitution. Article 246 is being extracted hereunder:
'246. Subject-matter of laws made by Parliament and by the Legislatures of States — (1) Notwithstanding anything in clauses (2) and (3), Parliament has exclusive power to make laws with respect to any of the matters enumerated in List I in the Seventh Schedule (in this Constitution referred to as the "Union List").
(2) Notwithstanding anything in clause (3), Parliament and, subject to clause (1), the Legislature of any State also, have power to make laws with respect to any of the matters enumerated in List III in the Seventh Schedule (in this Constitution referred to as the "Concurrent List").
(3) Subject to clauses (1) and (2), the Legislature of any State has exclusive power to make laws for such State or any part thereof with respect to any of the matters enumerated in List II in the Seventh Schedule (in this Constitution referred to as the 'State List').
(4) Parliament has power to make laws with respect to any matter for any part of the territory of India not included (in a State) notwithstanding that such matter is a matter enumerated in the State List.'
Based on the aforesaid provision, it was sought to be asserted that the Parliament had the unqualified and absolute jurisdiction, power and authority to enact laws in respect of matters enumerated in Lists I and III of the Constitution. Additionally, placing reliance on Article 246(4), it was asserted, that even on subjects not expressly provided for in the three Lists of the Seventh Schedule to the Constitution, the Parliament still had the absolute and untrammeled right to enact legislation. Insofar as the instant aspect of the matter is concerned, learned counsel for the respondents placed reliance on entries 77 to 79, 82 to 84, 95 and 97 of List I. The above entries are being extracted hereunder:
List I - Union List 
"77. Constitution, organisation, jurisdiction and powers of the Supreme Court (including contempt of such Court), and the fees taken therein; persons entitled to practise before the Supreme Court.
78. Constitution and organisation (including vacations) of the High Courts except provisions as to officers and servants of High Courts; persons entitled to practise before the High Courts.
79. Extension of the jurisdiction of a High Court to, and exclusion of the jurisdiction of a High Court from, any Union territory.
80. Taxes on income other than agricultural income.
81 Duties of customs including export duties.
82. Duties of excise on tobacco and other goods manufactured or produced in India except -
	(a)
	 
	alcoholic liquors for human consumption.

	(b)
	 
	opium, Indian hemp and other narcotic drugs and narcotics, but including medicinal and toilet preparations containing alcohol or any substance included in sub-paragraph (b) of this entry.


95. Jurisdiction and powers of all courts, except the Supreme Court, with respect to any of the matters in this List; admiralty jurisdiction.
97. Any other matter not enumerated in List II or List III including any tax not mentioned in either of those Lists."
Based on the entries reproduced hereinabove, especially entries 77 to 79, it was submitted, that Parliament had the jurisdiction to enact legislation even in respect of the Supreme Court and the High Courts. Additionally, it had the power to legislate, and thereby, to extend or exclude the jurisdiction of a High Court. Relying on entries 82 to 84, it was the submission of the learned counsel for the respondents, that on matters of income-tax, customs duty and excise duty, the power to legislate was unequivocally vested with the Parliament. Reliance was placed on entry 95, to contend, that the extent of the jurisdiction of all courts including the High Court, in respect of matters expressed in List I could also be laid down by the Parliament. Referring again to entries 82 to 84 it was submitted, that the extension or exclusion of jurisdiction on tax matters, was also within the domain of Parliament. So as to assert, that in case this Court was of the view, that the subject of the legislation contained in the NTT Act did not find mention, in any of the three Lists of the Seventh Schedule of the Constitution, the submission on behalf of the respondents was, that Parliament would still have the authority to legislate thereon, under entry 97 contained in List I of the Seventh Schedule.
45. Learned counsel for the respondents, also placed reliance on entries 11A and 46 contained in List III of Seventh Schedule. The above entries are being extracted hereunder:
List III - Concurrent List 
"11A. Administration of justice; constitution and organisation of all courts, except the Supreme Court and the High Courts.
	 
	**
	**
	**


46. Jurisdiction and powers of all courts, except the Supreme Court, with respect to any of the matters in this List."
Referring to the above entries, it was the contention of the learned counsel for the respondents that Parliament had the authority to enact legislation, in respect of the extent of jurisdiction and powers of courts, including the High Court. It was, however pointed out, that this power extended only to such matters and subjects, that found mention in List III of the Seventh Schedule. It was, therefore, that reliance was placed on entry 11A in List III, to contend that administration of justice, constitution and organization of all courts (except the Supreme Court and the High Courts) would lead to the inevitable conclusion that the NTT Act was promulgated, well within the power vested with the Parliament, under Article 246(2) of the Constitution.
46. Additionally, reliance was placed by the learned counsel for the respondents, on Article 247 of the Constitution, which is reproduced hereunder:
"247. Power of Parliament to provide for the establishment of certain additional courts. - Notwithstanding anything in this Chapter, Parliament may by law provide for the establishment of any additional courts for the better administration of laws made by Parliament or of any existing laws with respect to a matter enumerated in the Union List."
Referring to the above provision, it was the assertion of the learned counsel for the respondents, that power was expressly vested with the Parliament, to establish additional courts, for better administration of laws. It was submitted, that this was exactly what the Parliament had chosen to do, while enacting the NTT Act. Referring to the objects and reasons, indicating the basis of the enactment of the NTT Act, it was the categoric assertion at the hands of the learned counsel, that the impugned enactment was promulgated with the clear understanding, that the NTT would provide better adjudication of legal issues, arising out of direct/indirect tax laws.
47. Besides Articles 246 and 247 of the Constitution, learned counsel for the respondents asserted, that Articles 323A and 323B were inserted into the Constitution, by the Constitution (Forty-second Amendment) Act, 1976. The above provisions were included in the newly enacted Part XIV A of the Constitution. It was asserted, that the instant amendment of the Constitution was made for achieving two objectives. Firstly, to exclude the power of judicial review of the High Courts and the Supreme Court, totally. Thus excluding judicial review in its entirety. And secondly, to create independent specialized tribunals, with power of judicial review, which would ease the burden of the High Courts and the Supreme Court. It was however acknowledged by learned counsel representing the respondents, that the first of the above mentioned objectives, was interpreted by this Court in L. Chandra Kumar v. Union of India [1997] 3 SCC 261, which struck down clause (2)(d) of Article 323A and clause (3)(d) of Article 323B, to the extent the amended provisions introduced by the Forty-second Amendment to the Constitution, excluded the jurisdiction of the High Courts and the Supreme Court under Articles 226/227 and 32/136 respectively. Insofar as the second objective is concerned, placing reliance in L. Chandra Kumar case (supra), it was the contention of the learned counsel for the respondents, that this Court had clearly concluded, that as long as the power of judicial review continue with the High Courts and the Supreme Court, under the provisions referred to hereinabove, the enactment under reference would be constitutionally valid. Therefore, in response to the submissions advanced at the hands of the learned counsel for the petitioners (as have been noticed hereinabove), it was the contention of the learned counsel for the respondents, that the power to enact the NTT Act, was clearly vested with the Parliament even under Article 323B of the Constitution. Furthermore, since the impugned enactment did not exclude the jurisdiction of the High Courts under Articles 226 and 227 of the Constitution, and also, did not exclude the jurisdiction of the Supreme Court under Articles 32 and 136 of the Constitution, the challenge to the constitutional validity of the NTT Act was wholly unjustified.
48. Learned counsel for the respondents was at pains to emphasise, that the jurisdictional road of Courts, as final interpreter of the law, was clearly preserved. Firstly, because a statutory appeal was provided for under the NTT Act to the Supreme Court. And secondly because, judicial review vested in the High Courts under Articles 226 and 227 of the Constitution, and in the Supreme Court under Articles 32 and 136 of the Constitution, had been kept intact. It is, therefore, the submission of the learned counsel for the respondents, that no fault can be found in the vesting of appellate jurisdiction from orders passed by Appellate Tribunals (constituted under the Income Tax Act, Customs Act and the Excise Act) with the NTT.
49. While acknowledging the fact, that the jurisdiction vested in the High Courts to hear appeals from the Appellate Tribunals, under the Income Tax Act (vide Section 260A), the Customs Act (vide Section 130), and the Excise Act (vide Section 35G), has been transferred from the jurisdictional High Court to the NTT, it was submitted that appellate jurisdiction vested in a High Court under a statute, could be taken away by an amendment of the statute. Stated simply, the submission at the behest of the respondents was, whatever is vested by a statutory enactment, can likewise be divested in the same manner. It was therefore sought to be asserted, that the grounds of challenge to the NTT Act raised, at the behest of the petitioners, were misconceived and unacceptable.
50. Besides the submissions noticed hereinabove, it was also contended on behalf of the respondents, that the assertion made by the petitioners, that appellate jurisdiction on "substantial questions of law" could not be vested with the NTT, was fallacious. In this behalf, it was sought to be reiterated, that jurisdiction of civil courts (including the original side of the High Court) was barred in respect of tax related issues. It was sought to be explained, that a case could involve questions of fact, as well as, questions of law right from the stage of the initial adjudicatory authority. But, it was pointed out, that only cases involving "substantial questions of law" would qualify for adjudication at the hands of the NTT. As such, placing reliance on the decision in Mafatlal Industries Ltd. v. Union of India (supra), it was submitted, that the above contention raised by the petitioners had no legs to stand. Furthermore, it was sought to be pointed out, that the phrase "substantial questions of law" has been interpreted by this Court to mean, not only questions of general pubic importance, but also questions which would directly and substantially affect the rights of the parties to the litigation. It was also asserted, that a question of law would also include, a legal issue not previously settled, subject to the condition, that it had a material bearing on the determination of the controversy to be settled, between the parties. It is accordingly contended, that no limited interpretation could be placed on the term "substantial questions of law". Accordingly, it was submitted, that a challenge to the constitution of the NTT on the premise that the NTT was vested with the jurisdiction to settle "substantial questions of law" was unsustainable.
51. In order to support his above submission, learned counsel for the respondents placed emphatic reliance on a few judgments rendered by this Court. The same are being noticed hereunder:
(i) Reliance was also placed on L. Chandra Kumar (supra). Learned counsel for the respondents, while relying on the instant judgment, made a reference to various observations recorded therein. We wish to incorporate hereunder all the paragraphs on which reliance was placed by the learned counsel:—
'80. However, it is important to emphasise that though the subordinate judiciary or Tribunals created under ordinary legislations cannot exercise the power of judicial review of legislative action to the exclusion of the High Courts and the Supreme Court, there is no constitutional prohibition against their performing a supplemental - as opposed to a substitutional - role in this respect. That such a situation is contemplated within the constitutional scheme becomes evident when one analyses clause (3) of Article 32 of the Constitution which reads as under:
"32. Remedies for enforcement of rights conferred by this Part.—
	 
	1 to 2**
	**
	**"


(3) Without prejudice to the powers conferred on the Supreme Court by clauses (1) and (2), Parliament may by law empower any other court to exercise within the local limits of its jurisdiction all or any of the powers exercisable by the Supreme Court under clause (2)."
81 If the power under Article 32 of the Constitution, which has been described as the "heart" and "soul" of the Constitution, can be additionally conferred upon "any other court", there is no reason why the same situation cannot subsist in respect of the jurisdiction conferred upon the High Courts under Article 226 of the Constitution. So long as the jurisdiction of the High Courts under Articles 226/227 and that of this Court under Article 32 is retained, there is no reason why the power to test the validity of legislations against the provisions of the Constitution cannot be conferred upon Administrative Tribunals created under the Act or upon Tribunals created under Article 323-B of the Constitution. It is to be remembered that, apart from the authorisation that flows from Articles 323-A and 323-B, both Parliament and the State Legislatures possess legislative competence to effect changes in the original jurisdiction of the Supreme Court and the High Courts. This power is available to Parliament under Entries 77, 78, 79 and 95 of List I and to the State Legislatures under Entry 65 of List II; Entry 46 of List III can also be availed of both by Parliament and the State Legislatures for this purpose.
82. There are pressing reasons why we are anxious to preserve the conferment of such a power on these Tribunals. When the Framers of our Constitution bestowed the powers of judicial review of legislative action upon the High Courts and the Supreme Court, they ensured that other constitutional safeguards were created to assist them in effectively discharging this onerous burden. The expectation was that this power would be required to be used only occasionally. However, in the five decades that have ensued since Independence, the quantity of litigation before the High Courts has exploded in an unprecedented manner. The decision in Sampath Kumar's case, AIR 1987 SC 386, was rendered against such a backdrop. We are conscious of the fact that when a Constitution Bench of this Court in Sampath Kumar's case (supra) adopted the theory of alternative institutional mechanisms, it was attempting to remedy an alarming practical situation and the approach selected by it appeared to be most appropriate to meet the exigencies of the time. Nearly a decade later, we are now in a position to review the theoretical and practical results that have arisen as a consequence of the adoption of such an approach.
83. We must, at this stage, focus upon the factual position which occasioned the adoption of the theory of alternative institutional mechanisms in Sampath Kumar's case (supra). In his leading judgment, R. Misra, J. refers to the fact that since Independence, the population explosion and the increase in litigation had greatly increased the burden of pendency in the High Courts. Reference was made to studies conducted towards relieving the High Courts of their increased load. In this regard, the recommendations of the Shah Committee for setting up independent Tribunals as also the suggestion of the Administrative Reforms Commission that Civil Service Tribunals be set up, were noted. Reference was also made to the decision in K.K. Dutta v. Union of India [1980] 4 SCC 38, where this Court had, while emphasising the need for speedy resolution of service disputes, proposed the establishment of Service Tribunals.
84. The problem of clearing the backlogs of High Courts, which has reached colossal proportions in our times is, nevertheless, one that has been the focus of study for close to a half century. Over time, several Expert Committees and Commissions have analysed the intricacies involved and have made suggestions, not all of which have been consistent. Of the several studies that have been conducted in this regard, as many as twelve have been undertaken by the Law Commission of India (hereinafter referred to as "the LCI") or similar high-level committees appointed by the Central Government, and are particularly noteworthy. (Report of the High Court Arrears Committee, 1949; LCI, 14th Report on Reform of Judicial Administration (1958); LCI, 27th Report on Code of Civil Procedure, 1908 (1964); LCI, 41st Report on Code of Criminal Procedure, 1898 (1969); LCI, 54th Report of Code of Civil Procedure, 1908 (1973); LCI, 57th Report on Structure and Jurisdiction of the Higher Judiciary (1974); Report of High Court Arrears Committee, 1972; LCI, 79th Report on Delay and Arrears in High Courts and other Appellate Courts (1979); LCI, 99th Report on Oral Arguments and Written Arguments in the Higher Courts (1984); Satish Chandra's Committee Report 1986; LCI, 124th Report on the High Court Arrears - A Fresh Look (1988); Report of the Arrears Committee (1989-90).
85. An appraisal of the daunting task which confronts the High Courts can be made by referring to the assessment undertaken by the LCI in its 124th Report which was released sometime after the judgment in Sampath Kumar's case (supra). The Report was delivered in 1988, nine years ago, and some changes have occurred since, but the broad perspective which emerges is still, by and large, true:
"… The High Courts enjoy civil as well as criminal, ordinary as well as extraordinary, and general as well as special jurisdiction. The source of the jurisdiction is the Constitution and the various statutes as well as letters patent and other instruments constituting the High Courts. The High Courts in the country enjoy an original jurisdiction in respect of testamentary, matrimonial and guardianship matters. Original jurisdiction is conferred on the High Courts under the Representation of the People Act, 1951, Companies Act, 1956, and several other special statutes. The High Courts, being courts of record, have the power to punish for its contempt as well as contempt of its subordinate courts. The High Courts enjoy extraordinary jurisdiction under Articles 226 and 227 of the Constitution enabling it to issue prerogative writs, such as, the one in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari. Over and above this, the High Courts of Bombay, Calcutta, Delhi, Himachal Pradesh, Jammu and Kashmir and Madras also exercise ordinary original civil jurisdiction. The High Courts also enjoy advisory jurisdiction, as evidenced by Section 256 of the Indian Companies Act, 1956, Section 27 of the Wealth Tax Act, 1957, Section 26 of the Gift Tax Act, 1958, and Section 18 of the Companies (Profits) Surtax Act, 1964. Similarly, there are parallel provisions conferring advisory jurisdiction on the High Courts, such as, Section 130 of the Customs Act, 1962, and Section 354 of the Central Excises and Salt Act, 1944. The High Courts have also enjoyed jurisdiction under the Indian Divorce Act, 1869, and the Parsi Marriage and Divorce Act, 1936. Different types of litigation coming before the High Court in exercise of its wide jurisdiction bear different names. The vast area of jurisdiction can be appreciated by reference to those names, viz., (a) first appeals; (b) appeals under the letters patent; (c) second appeals; (d) revision petitions; (e) criminal appeals; (f) criminal revisions; (g) civil and criminal references; (h) writ petitions; (i) writ appeals; (j) references under direct and indirect tax laws; (k) matters arising under the Sales Tax Act; (l) election petitions under the Representation of the People Act; (m) petitions under the Companies Act, Banking Companies Act and other special Acts and (n) wherever the High Court has original jurisdiction, suits and other proceedings in exercise of that jurisdiction. This varied jurisdiction has to some extent been responsible for a very heavy institution of matters in the High Courts."
86. After nalyzing the situation existing in the High Courts at length, the LCI made specific recommendations towards the establishment of specialist Tribunals thereby lending force to the approach adopted in Sampath Kumar's case (supra). The LCI noted the erstwhile international judicial trend which pointed towards generalist courts yielding their place to specialist Tribunals. Describing the pendency in the High Courts as "catastrophic, crisis-ridden, almost unmanageable, imposing … an immeasurable burden on the system", the LCI stated that the prevailing view in Indian Jurisprudence that the jurisdiction enjoyed by the High Court is a holy cow required a review. It, therefore, recommended the trimming of the jurisdiction of the High Courts by setting up specialist courts/Tribunals while simultaneously eliminating the jurisdiction of the High Courts.
87. It is important to realise that though the theory of alternative institutional mechanisms was propounded in Sampath Kumar's case (supra) in respect of the Administrative Tribunals, the concept itself - that of creating alternative modes of dispute resolution which would relieve High Courts of their burden while simultaneously providing specialised justice - is not new. In fact, the issue of having a specialised tax court has been discussed for several decades; though the Report of the High Court Arrears Committee (1972) dismissed it as "ill-conceived", the LCI, in its 115th Report (1986) revived the recommendation of setting up separate Central Tax Courts. Similarly, other Reports of the LCI have suggested the setting up of 'Gram Nyayalayas' [LCI, 114th Report (1986)], Industrial/Labour Tribunals [LCI, 122nd Report (1987)] and Education Tribunals [LCI, 123rd Report (1987)].
88. In R.K. Jain's case, (1993) AIR SCW 1899, this Court had, in order to understand how the theory of alternative institutional mechanisms had functioned in practice, recommended that the LCI or a similar expert body should conduct a survey of the functioning of these Tribunals. It was hoped that such a study, conducted after gauging the working of the Tribunals over a sizeable period of more than five years would provide an answer to the questions posed by the critics of the theory. Unfortunately, we do not have the benefit of such a study. We may, however, advert to the Report of the Arrears Committee (1989-90), popularly known as the Malimath Committee Report, which has elaborately dealt with the aspect. The observations contained in the Report, to this extent they contain a review of the functioning of the Tribunals over a period of three years or so after their institution, will be useful for our purpose. Chapter VIII of the second volume of the Report, "Alternative Modes and Forums for Dispute Resolution", deals with the issue at length. After forwarding its specific recommendations on the feasibility of setting up 'Gram Nyayalayas', Industrial Tribunals and Educational Tribunals, the Committee has dealt with the issue of Tribunals set up under Articles 323-A and 323-B of the Constitution. The relevant observations in this regard, being of considerable significance to our analysis, are extracted in full as under:
"Functioning of Tribunals 
8.63 Several tribunals are functioning in the country. Not all of them, however, have inspired confidence in the public mind. The reasons are not far to seek. The foremost is the lack of competence, objectivity and judicial approach. The next is their constitution, the power and method of appointment of personnel thereto, the inferior status and the casual method of working. The last is their actual composition; men of caliber are not willing to be appointed as presiding officers in view of the uncertainty of tenure, unsatisfactory conditions of service, executive subordination in matters of administration and political interference in judicial functioning. For these and other reasons, the quality of justice is stated to have suffered and the cause of expedition is not found to have been served by the establishment of such tribunals.
8.64 Even the experiment of setting up of the Administrative Tribunals under the Administrative Tribunals Act, 1985, has not been widely welcomed. Its members have been selected from all kinds of services including the Indian Police Service. The decision of the State Administrative Tribunals are not appealable except under Article 136 of the Constitution. On account of the heavy cost and remoteness of the forum, there is virtual negation of the right of appeal. This has led to denial of justice in many cases and consequential dissatisfaction. There appears to be a move in some of the States where they have been established for their abolition. Tribunals - Tests for Including High Court's Jurisdiction
8.65 A Tribunal which substitutes the High Court as an alternative institutional mechanism for judicial review must be no less efficacious than the High Court. Such a tribunal must inspire confidence and public esteem that it is a highly competent and expert mechanism with judicial approach and objectivity. What is needed in a tribunal, which is intended to supplant the High Court, is legal training and experience, and judicial acumen, equipment and approach. When such a tribunal is composed of personnel drawn from the judiciary as well as from services or from amongst experts in the field, any weightage in favour of the service members or expert members and value-discounting the judicial members would render the tribunal less effective and efficacious than the High Court. The Act setting up such a tribunal would itself have to be declared as void under such circumstances. The same would not at all be conducive to judicial independence and may even tend, directly or indirectly, to influence their decision-making process, especially when the Government is a litigant in most of the cases coming before such tribunal. (See S.P. Sampath Kumar's case (supra)). The protagonists of specialist tribunals, who simultaneously with their establishment want exclusion of the writ jurisdiction of the High Courts in regard to matters entrusted for adjudication to such tribunals, ought not to overlook these vital and important aspects. It must not be forgotten that what is permissible to be supplanted by another equally effective and efficacious institutional mechanism is the High Courts and not the judicial review itself. Tribunals are not an end in themselves but a means to an end; even if the laudable objectives of speedy justice, uniformity of approach, predictability of decisions and specialist justice are to be achieved, the framework of the tribunal intended to be set up to attain them must still retain its basic judicial character and inspire public confidence. Any scheme of decentralisation of administration of justice providing for an alternative institutional mechanism in substitution of the High Courts must pass the aforesaid test in order to be constitutionally valid.
8.66 The overall picture regarding the tribunalisation of justice in our country is not satisfactory and encouraging. There is a need for a fresh look and review and a serious consideration before the experiment is extended to new areas of fields, especially if the constitutional jurisdiction of the High Courts is to be simultaneously ousted. Not many tribunals satisfying the aforesaid tests can possibly be established."
Having expressed itself in this manner, the Malimath Committee specifically recommended that the theory of alternative institutional mechanisms be abandoned. Instead, it recommended that institutional changes be carried out within the High Courts, dividing them into separate divisions for different branches of law, as is being done in England. It stated that appointing more Judges to man the separate divisions while using the existing infrastructure would be a better way of remedying the problem of pendency in the High Courts.
89. In the years that have passed since the Report of the Malimath Committee was delivered, the pendency in the High Courts has substantially increased and we are of the view that its recommendation is not suited to our present context. That the various Tribunals have not performed up to expectations is a self-evident and widely acknowledged truth. However, to draw an inference that their unsatisfactory performance points to their being founded on a fundamentally unsound principle would not be correct. The reasons for which the Tribunals were constituted still persist; indeed, those reasons have become even more pronounced in our times. We have already indicated that our constitutional scheme permits the setting up of such Tribunals. However, drastic measures may have to be resorted to in order to elevate their standards to ensure that they stand up to constitutional scrutiny in the discharge of the power of judicial review conferred upon them.
90. We may first address the issue of exclusion of the power of judicial review of the High Courts. We have already held that in respect of the power of judicial review, the jurisdiction of the High Courts under Articles 226/227 cannot be excluded. It has been contended before us that the Tribunals should not be allowed to adjudicate upon matters where the vires of legislations is questioned, and that they should restrict themselves to handling matters where constitutional issues are not raised. We cannot bring ourselves to agree to this proposition as that may result in splitting up proceedings and may cause avoidable delay. If such a view were to be adopted, it would be open for litigants to raise constitutional issues, many of which may be quite frivolous, to directly approach the High Courts and thus subvert the jurisdiction of the Tribunals. Moreover, even in these special branches of law, some areas do involve the consideration of constitutional questions on a regular basis; for instance, in service law matters, a large majority of cases involve an interpretation of Articles 14, 15 and 16 of the Constitution. To hold that the Tribunals have no power to handle matters involving constitutional issues would not serve the purpose for which they were constituted. On the other hand, to hold that all such decisions will be subject to the jurisdiction of the High Courts under Articles 226/227 of the Constitution before a Division Bench of the High Court within whose territorial jurisdiction the Tribunal concerned falls will serve two purposes. While saving the power of judicial review of legislative action vested in the High Courts under Articles 226/227 of the Constitution, it will ensure that frivolous claims are filtered out through the process of adjudication in the Tribunal. The High Court will also have the benefit of a reasoned decision on merits which will be of use to it in finally deciding the matter.
91. It has also been contended before us that even in dealing with cases which are properly before the Tribunals, the manner in which justice is dispensed by them leaves much to be desired. Moreover, the remedy provided in the parent statutes, by way of an appeal by special leave under Article 136 of the Constitution, is too costly and inaccessible for it to be real and effective. Furthermore, the result of providing such a remedy is that the docket of the Supreme Court is crowded with decisions of Tribunals that are challenged on relatively trivial grounds and it is forced to perform the role of a first appellate court. We have already emphasised the necessity for ensuring that the High Courts are able to exercise judicial superintendence over the decisions of the Tribunals under Article 227 of the Constitution. In R.K. Jain's case (supra), after taking note of these facts, it was suggested that the possibility of an appeal from the Tribunal on questions of law to a Division Bench of a High Court within whose territorial jurisdiction the Tribunal falls, be pursued. It appears that no follow-up action has been taken pursuant to the suggestion. Such a measure would have improved matters considerably. Having regard to both the aforestated contentions, we hold that all decisions of Tribunals, whether created pursuant to Article 323-A or Article 323-B of the Constitution, will be subject to the High Court's writ jurisdiction under Articles 226/227 of the Constitution, before a Division Bench of the High Court within whose territorial jurisdiction the particular Tribunal falls.
92. We may add here that under the existing system, direct appeals have been provided from the decisions of all Tribunals to the Supreme Court under Article 136 of the Constitution. In view of our above-mentioned observations, this situation will also stand modified. In the view that we have taken, no appeal from the decision of a Tribunal will directly lie before the Supreme Court under Article 136 of the Constitution; but instead, the aggrieved party will be entitled to move the High Court under Articles 226/227 of the Constitution and from the decision of the Division Bench of the High Court the aggrieved party could move this Court under Article 136 of the Constitution.
93. Before moving on to other aspects, we may summarise our conclusions on the jurisdictional powers of these Tribunals. The Tribunals are competent to hear matters where the vires of statutory provisions are questioned. However, in discharging this duty, they cannot act as substitutes for the High Courts and the Supreme Court which have, under our constitutional set-up, been specifically entrusted with such an obligation. Their function in this respect is only supplementary and all such decisions of the Tribunals will be subject to scrutiny before a Division Bench of the respective High Courts. The Tribunals will consequently also have the power to test the vires of subordinate legislations and rules. However, this power of the Tribunals will be subject to one important exception. The Tribunals shall not entertain any question regarding the vires of their parent statutes following the settled principle that a Tribunal which is a creature of an Act cannot declare that very Act to be unconstitutional. In such cases alone, the High Court concerned may be approached directly. All other decisions of these Tribunals, rendered in cases that they are specifically empowered to adjudicate upon by virtue of their parent statutes, will also be subject to scrutiny before a Division Bench of their respective High Courts. We may add that the Tribunals will, however, continue to act as the only courts of first instance in respect of the areas of law for which they have been constituted. By this, we mean that it will not be open for litigants to directly approach the High Courts even in cases where they question the vires of statutory legislations (except, as mentioned, where the legislation which creates the particular Tribunal is challenged) by overlooking the jurisdiction of the concerned Tribunal.
94. The directions issued by us in respect of making the decisions of Tribunals amenable to scrutiny before a Division Bench of the respective High Courts will, however, come into effect prospectively i.e. will apply to decisions rendered hereafter. To maintain the sanctity of judicial proceedings, we have invoked the doctrine of prospective overruling so as not to disturb the procedure in relation to decisions already rendered.'
Based on the decisions of this Court referred to above, it was the contention of the learned counsel for the respondents, that the submissions advanced on behalf of the petitioners, are liable to outright rejection.
(ii) Reliance was placed first of all on Union of India v. Delhi High Court Bar Association, [2002] 4 SCC 275. Insofar as the controversy raised in the instant judgment is concerned, it would be relevant to mention, that banks and financial institutions had been experiencing considerable difficulties in recovery of loans, and enforcement of securities. The procedure for recovery of debts due to banks and financial institutions, which was being followed, had resulted in the funds being blocked. To remedy the above situation, Parliament enacted the Recovery of Debts Due to Banks and Financial Institutions Act, 1993. The Act, inter alia, provided for establishment of tribunals and Appellate Tribunals. The said tribunals were given jurisdiction, powers and authority, to entertain and decide, applications from banks and financial institutions, for recovery of debts, due to banks and financial institutions. The Appellate Tribunal, was vested with the jurisdiction and authority, to entertain appeals. The procedure to be followed by the tribunals, as also, the Appellate Tribunals, was provided for under the above enactment. The legislation also provided for modes of recovery of debts through Recovery Officers (appointed under the Act). The constitutional validity of the Recovery of Debts Due to Banks and Financial Institutions Act, 1993 was raised on the ground, that the legislation was unreasonable and violative of Article 14 of the Constitution. It was also the claim of those who raised the said challenge, that the enactment was beyond the legislative competence of the Parliament. The controversy came to be examined, in the first instance, by the Delhi High Court (in Delhi High Court Bar Association v. Union of India, AIR 1995 Delhi 323). The Delhi High Court held, that even though the tribunal could be constituted by the Parliament, and even though the constitution of the tribunal was within the purview of Articles 323A and 323B of the Constitution, and despite the fact that, the expression "administration of justice" appearing in entry 11A of List III of the Seventh Schedule to the Constitution, would also include tribunals administering justice, yet the impugned Act was unconstitutional, as it had the effect of eroding the independence of the judiciary, besides being irrational, discriminatory, unreasonable and arbitrary. As such it was held, that the provisions of the enactment were violative of the mandate contained in Article 14 of the Constitution. The High Court, in its judgment, also quashed the appointment of Presiding Officers of the tribunal. While adjudicating upon the above controversy in reference to some of the issues that have been raised before us, our pointed attention was invited to the following observations:
"21. ….. Sub-section (20) of Section 19 provides that after giving the applicant and the defendant an opportunity of being heard, the Tribunal may pass such interim or final order as it thinks fit to meet the ends of justice. It is after this order that a certificate is issued by the Presiding Officer to the Recovery Officer for recovery of money. Section 22 of the Act has not been amended. Therefore, reading .Sections 19 and 22 of the Act together, it appears that the Tribunal and the Appellate Tribunal are to be guided by the principles of natural justice while trying the matter before them. Section 22(1) of the Act stipulates that the Tribunal and the Appellate Tribunal, while being guided by the principles of natural justice, are to be subjected to the other provisions of the Act and the Rules. Rule 12(7) provides that if a defendant denies his liability to pay the claim made by the applicant, the Tribunal may act upon the affidavit of the applicant who is acquainted with the facts of the case. In this Rule, which deals with the consideration of the applicant's bank application, there is no reference to the examination of witnesses. This sub-rule refers only to the affidavit of the applicant. Rule 12(6), on the other hand, provides that the Tribunal may, at any time, for sufficient reason order a fact to be proved by affidavit or may pass an order that the affidavit of any witness may be read at the hearing. It is in the proviso to this sub-rule that a reference is made to the cross-examination of witnesses.
22. At the outset, we find that Rule 12 is not happily worded. The reason for establishing Banking Tribunals being to expedite the disposal of the claims by the banks, Parliament thought it proper only to require the principles of natural justice to be the guiding factor for the Tribunals in deciding the applications, as is evident from Section 22 of the Act. While the Tribunal has, no doubt, been given the power of summoning and enforcing the attendance of any witness and examining him on oath, but the Act does not contain any provision which makes it mandatory for the witness to be examined, if such a witness could be produced. Rule 12(6) has to be read harmoniously with the other provisions of the Act and the Rules. As we have already noticed, Rule 12(7) gives the Tribunal the power to act upon the affidavit of the applicant where the defendant denies his liability to pay the claims. Rule 12(6), if paraphrased, would read as follows:
1. the Tribunal may, at any time for sufficient reason, order that any particular fact or facts may be proved by affidavit … on such conditions as the Tribunal thinks reasonable;
2. the Tribunal may, at any time for sufficient reason, order … that the affidavit of any witness may be read at the hearing, on such conditions as the Tribunal thinks reasonable.
23. In other words, the Tribunal has the power to require any particular fact to be proved by affidavit, or it may order that the affidavit of any witness may be read at the hearing. While passing such an order, it must record sufficient reasons for the same. The proviso to Rule 12(6) would certainly apply only where the Tribunal chooses to issue a direction on its own, for any particular fact to be proved by affidavit or the affidavit of a witness being read at the hearing. The said proviso refers to the desire of an applicant or a defendant for the production of a witness for cross-examination. In the setting in which the said proviso occurs, it would appear to us that once the parties have filed affidavits in support of their respective cases, it is only thereafter that the desire for a witness to be cross-examined can legitimately arise. It is at that time, if it appears to the Tribunal, that such a witness can be produced and it is necessary to do so and there is no desire to prolong the case that it shall require the witness to be present for cross-examination and in the event of his not appearing, then the affidavit shall not be taken into evidence. When the High Courts and the Supreme Court in exercise of their jurisdiction under Article 226 and Article 32 can decide questions of fact as well as law merely on the basis of documents and affidavits filed before them ordinarily, there should be no reason as to why a Tribunal, likewise, should not be able to decide the case merely on the basis of documents and affidavits before it. It is common knowledge that hardly any transaction with the bank would be oral and without proper documentation, whether in the form of letters or formal agreements. In such an event the bona fide need for the oral examination of a witness should rarely arise. There has to be a very good reason to hold that affidavits, in such a case, would not be sufficient.
24. The manner in which a dispute is to be adjudicated upon is decided by the procedural laws which are enacted from time to time. It is because of the enactment of the Code of Civil Procedure that normally all disputes between the parties of a civil nature would be adjudicated upon by the civil courts. There is no absolute right in anyone to demand that his dispute is to be adjudicated upon only by a civil court. The decision of the Delhi High Court proceeds on the assumption that there is such a right. As we have already observed, it is by reason of the provisions of the Code of Civil Procedure that the civil courts had the right, prior to the enactment of the Debts Recovery Act, to decide the suits for recovery filed by the banks and financial institutions. This forum, namely, that of a civil court, now stands replaced by a Banking Tribunal in respect of the debts due to the bank. When in the Constitution Articles 323-A and 323-B contemplate establishment of a Tribunal and that does not erode the independence of the judiciary, there is no reason to presume that the Banking Tribunals and the Appellate Tribunals so constituted would not be independent, or that justice would be denied to the defendants or that the independence of the judiciary would stand eroded.
25. Such Tribunals, whether they pertain to income tax or sales tax or excise or customs or administration, have now become an essential part of the judicial system in this country. Such specialised institutions may not strictly come within the concept of the judiciary, as envisaged by Article 50, but it cannot be presumed that such Tribunals are not an effective part of the justice delivery system, like courts of law. It will be seen that for a person to be appointed as a Presiding Officer of a Tribunal, he should be one who is qualified to be a District Judge and, in case of appointment of the Presiding Officer of the Appellate Tribunal he is, or has been, qualified to be a Judge of a High Court or has been a member of the Indian Legal Service who has held a post in Grade I for at least three years or has held office as the Presiding Officer of a Tribunal for at least three years. Persons who are so appointed as Presiding Officers of the Tribunal or of the Appellate Tribunal would be well versed in law to be able to decide cases independently and judiciously. It has to be borne in mind that the decision of the Appellate Tribunal is not final, in the sense that the same can be subjected to judicial review by the High Court under Articles 226 and 227 of the Constitution.
26. With the establishment of the Tribunals, Section 31 provides for the transfer of pending cases from civil courts to the Tribunal. We do not find such a provision being in any way bad in law. Once a Debts Recovery Tribunal has been established, and the jurisdiction of courts barred by Section 18 of the Act, it would be only logical that any matter pending in the civil court should stand transferred to the Tribunal. This is what happened when the Central Administrative Tribunal was established. All cases pending in the High Courts stood transferred. Now that exclusive jurisdiction is vested in the Banking Tribunal, it is only in that forum that bank cases can be tried and, therefore, a provision like Section 31 was enacted.
27. With regard to the observations of the Delhi High Court in relation to the pecuniary jurisdiction of the Tribunals and of the Delhi High Court, the Act has been enacted for the whole of India. In most of the States, the High Courts do not have original jurisdiction. In order to see that the Tribunal is not flooded with cases where the amounts involved are not very large, the Act provides that it is only where the recovery of the money is more than Rs 10 lakhs that the Tribunal will have the jurisdiction to entertain the application under Section 19. With respect to suits for recovery of money less than Rs 10 lakhs, it is the subordinate courts which would continue to try them. In other words, for a claim of Rs 10 lakhs or more, exclusive jurisdiction has been conferred on the Tribunal but for any amount less than Rs 10 lakhs, it is the ordinary civil courts which will have jurisdiction. The bifurcation of original jurisdiction between the Delhi High Court and the subordinate courts is a matter which cannot have any bearing on the validity of the establishment of the Tribunal. It is only in those High Courts which have original jurisdiction that an anomalous situation arises where suits for recovery of money less than Rs 10 lakhs have to be decided by the High Courts while the Tribunals have jurisdiction to decide suits for recovery of more than Rs 10 lakhs. This incongruous situation, which can be remedied by the High Court divesting itself of the original jurisdiction in regard to such claims and vesting the said jurisdiction with the subordinate courts or vice versa, cannot be a ground for holding that the Act is invalid.
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30. By virtue of Section 29 of the Act, the provisions of the Second and Third Schedules to the Income Tax Act, 1961 and the Income Tax (Certificate Proceedings) Rules, 1962, have become applicable for the realisation of the dues by the Recovery Officer. Detailed procedure for recovery is contained in these Schedules to the Income Tax Act, including provisions relating to arrest and detention of the defaulter. It cannot, therefore, be said that the Recovery Officer would act in an arbitrary manner. Furthermore, Section 30, after amendment by the Amendment Act, 2000, gives a right to any person aggrieved by an order of the Recovery Officer, to prefer an appeal to the Tribunal. Thus now an appellate forum has been provided against any orders of the Recovery Officer which may not be in accordance with law. There is, therefore, sufficient safeguard which has been provided in the event of the Recovery Officer acting in an arbitrary or an unreasonable manner. The provisions of Sections 25 and 28 are, therefore, not bad in law.
31. For the aforesaid reasons, while allowing the appeals of the Union of India and the Banks, we hold that the Recovery of Debts Due to Banks and Financial Institutions Act, 1993 is a valid piece of legislation. As a result thereof, the writ petitions or appeals filed by various parties challenging the validity of the said Act or some of the provisions thereof, are dismissed. It would be open to the parties to raise other contentions on the merits of their cases before the authority constituted under the Act and, only thereafter, should a High Court entertain a petition under Articles 226 and/or 227 of the Constitution. Transferred cases stand disposed of accordingly. Parties to bear their own costs."
(iii) Reliance was next placed on State of Karnataka v. Vishwabharathi House Building Cooperative Society [2003] 2 SCC 412. The primary question which arose for consideration was the constitutional validity of the Consumer Protection Act, 1986. The challenge was raised on the ground, that Parliament was not empowered to establish a hierarchy of courts like the District Fora, the State Commission and the National Commission, as this would constitute a parallel hierarchy of courts, in addition to the courts established under the Constitution, namely, District Courts, High Courts and the Supreme Court. In this behalf the pointed submission was, that Parliament could only establish courts, with power to deal with specific subjects, but not such a court which would run parallel to the civil courts. It was sought to be asserted, that even under Articles 323A and 323B of the Constitution, Parliament could not enact a legislation, by which it could establish tribunals, in substitution of civil courts including the High Court. This, according to those who raised the challenge, would strike at the independence of the judiciary. As against the above assertions, the legislative competence of the Parliament and the State Legislatures, to provide for creation of courts and tribunals, reliance was placed on entries 77, 78 and 79 in List I of the Seventh Schedule, as also, entries 11A and 46 contained in List III of the Seventh Schedule to the Constitution. While examining the challenge raised to the Consumer Protection Act, 1986, on the grounds referred to above, this Court held as under:—
'12. A bare perusal of the aforementioned provisions does not leave any manner of doubt as regard the legislative competence of Parliament to provide for creation of Special Courts and Tribunals. Administration of justice; constitution and organization of all courts, except the Supreme Court and the High Courts is squarely covered by Entry 11-A of List III of the Constitution of India. The said entry was originally a part of Entry 3 of List II. By reason of the Constitution (Forty-second Amendment) Act, 1976 and by Section 57(a)(vi) thereof, it was inserted into List III as Item 11-A.
13. By virtue of clause (2) of Article 246 of the Constitution, Parliament has the requisite power to make laws with respect of constitution of organization of all courts except the Supreme Court and the High Court.
14. The learned counsel appearing on behalf of the petitioners could not seriously dispute the plenary power of Parliament to make a law as regard constitution of courts but as noticed supra, merely urged that it did not have the competence to create parallel civil courts.
15. The said submission has been made purported to be relying on or on the basis of the following observations made by Shinghal, J. while delivering a partially dissenting judgment in Special Courts Bill, 1978, In re: (1979) 1 SCC 380 (SCC at p. 455, para 152)
"152. The Constitution has thus made ample and effective provision for the establishment of a strong, independent and impartial judicial administration in the country, with the necessary complement of civil and criminal courts. It is not permissible for Parliament or a State Legislature to ignore or bypass that scheme of the Constitution by providing for the establishment of a civil or criminal court parallel to a High Court in a State, or by way of an additional or extra or a second High Court, or a court other than a court subordinate to the High Court. Any such attempt would be unconstitutional and will strike at the independence of the judiciary which has so nobly been enshrined in the Constitution and so carefully nursed over the years."
16. The argument of the learned counsel is fallacious inasmuch as the provisions of the said Act are in addition to the provisions of any other law for the time being in force and not in derogation thereof as is evident from Section 3 thereof.
17. The provisions of the said Act clearly demonstrate that it was enacted keeping in view the long-felt necessity of protecting the common man from wrongs wherefor the ordinary law for all intent and purport had become illusory. In terms of the said Act, a consumer is entitled to participate in the proceedings directly as a result whereof his helplessness against a powerful business house may be taken care of.
18. This Court in a large number of decisions considered the purport and object of the said Act. By reason of the said statute, quasi-judicial authorities have been created at the district, State and Central levels so as to enable a consumer to ventilate his grievances before a forum where justice can be done without any procedural wrangles and hypertechnicalities.
19. One of the objects of the said Act is to provide momentum to the consumer movement. The Central Consumer Protection Council is also to be constituted in terms of Section 4 of the Act to promote and protect the rights of the consumers as noticed hereinbefore.
	 
	**
	**
	**


24. In terms of Section 10, the President of a District Forum shall be a person who is, or has been, or is qualified to be a District Judge and the Forum shall also consist of two other members who are required to be persons of ability, integrity and standing and have adequate knowledge or experience of, or have shown capacity in dealing with, problems relating to economics, law, commerce, accountancy, industry, public affairs or administration and one of them shall be a woman. The tenure of the members of the District Forum is fixed.
25. Section 13 of the said Act lays down a detailed procedure as regards the mode and manner in which the complaints received by the District Forum are required to be dealt with. Section 14 provides for the directions which can be issued by the District Forum on arriving at a satisfaction that the goods complained against suffer from any of the defects specified in the complaint or that any of the allegations contained in the complaint about the deficiencies in services have been proved.
26. Section 15 provides for an appeal from the order made by the District Forum to the State Commission.
27. Section 16 provides for composition of the State Commission which reads thus:
"16. (1) Each State Commission shall consist of -
	(a)
	 
	a person who is or has been a Judge of a High Court, appointed by the State Government, who shall be its President: Provided that no appointment under this clause shall be made except after consultation with the Chief Justice of the High Court;

	(b)
	 
	two other members, who shall be persons of ability, integrity and standing and have adequate knowledge or experience of, or have shown capacity in dealing with, problems relating to economics, law, commerce, accountancy, industry, public affairs or administration, one of whom shall be a woman: 

	
	 
	Provided that every appointment under this clause shall be made by the State Government on the recommendation of a Selection Committee consisting of the following, namely:

	(i)
	 
	President of the State Commission: Chairman

	(ii)
	 
	Secretary of the Law Department of the State: Member

	(iii)
	 
	Secretary in charge of the Department dealing with consumer affairs in the State: Member


(2) The salary or honorarium and other allowances payable to, and the other terms and conditions of service of the members of the State Commission shall be such as may be prescribed by the State Government.
(3) Every member of the State Commission shall hold office for a term of five years or up to the age of sixty-seven years, whichever is earlier and shall not be eligible for reappointment.
(4) Notwithstanding anything contained in sub-section (3), a person appointed as a President or as a member before the commencement of the Consumer Protection (Amendment) Act, 1993, shall continue to hold such office as President or member, as the case may be, till the completion of his term."
The members of the State Commission are to be selected by a Selection Committee, the Chairman whereof would be the President of the State Commission.
28. Section 19 provides for an appeal from a decision of the State Commission to the National Commission. Section 20 deals with the composition of the National Commission, the President whereof would be a person who is or has been a Judge of the Supreme Court and such appointment shall be made only upon consultation with the Chief Justice of India. So far as the members of the National Commission are concerned, the same are also to be made on the recommendation of the Selection Committee, the Chairman whereof would be a person who is a Judge of the Supreme Court to be nominated by the Chief Justice of India. The tenure of the office of the National Commission is also fixed by reason of sub-section (3) of Section 20.
29. By reason of the provisions of the said Act, therefore, independent authorities have been created.
30. Sections 15, 19 and 23 provide for the hierarchy of appeals. By reason of sub-sections (4), (5) and (6) of Section 13, the District Forum shall have the same powers as are vested in the civil courts for the purposes mentioned therein. Sub-sections (2) and (2-A) of Section 14 mandate that the proceedings shall be conducted by the President of the District Forum and at least one member thereof sitting together. Only in the event of any difference between them on any point or points, the same is to be referred to the other member for hearing thereon and the opinion of the majority shall be the order of the District Forum. By reason of Section 18, the provisions of Sections 12, 13 and 14 and the rules made thereunder would mutatis mutandis be applicable to the disposal of disputes by the State Commission.
31. Section 23 provides for a limited appeal to the Supreme Court from an order made by the National Commission i.e. when the same is made in exercise of its original power as conferred by sub-clause (i) of clause (a) of Section 21.'
This Court then, having placed reliance on Delhi High Court Bar Association (supra), Navinchandra Mafatlal v. CIT AIR 1955 SC 58, and Union of India v. Harbhajan Singh Dhillon [1971] 2 SCC 779, concluded as under:—
'37. Once it is held that Parliament had the legislative competence to enact the said Act, the submissions of the learned counsel that the relevant provisions of the Constitution required amendments must be neglected.
38. The scope and object of the said legislation came up for consideration before this Court in Common Cause, A Registered Society v. Union of India [1997] 10 SCC 729. It was held: (SCC p. 730, para 2)
"2. The object of the legislation, as the preamble of the Act proclaims, is 'for better protection of the interests of consumers'. During the last few years preceding the enactment there was in this country a marked awareness among the consumers of goods that they were not getting their money's worth and were being exploited by both traders and manufacturers of consumer goods. The need for consumer redressal fora was, therefore, increasingly felt. Understandably, therefore, legislation was introduced and enacted with considerable enthusiasm and fanfare as a path-breaking benevolent legislation intended to protect the consumer from exploitation by unscrupulous manufacturers and traders of consumer goods. A three-tier fora comprising the District Forum, the State Commission and the National Commission came to be envisaged under the Act for redressal of grievances of consumers."
39. The rights of the parties have adequately been safeguarded by reason of the provisions of the said Act inasmuch as although it provides for an alternative system of consumer jurisdiction on summary trial, they are required to arrive at a conclusion based on reasons. Even when quantifying damages, they are required to make an attempt to serve the ends of justice aiming not only at recompensing the individual but also to bring about a qualitative change in the attitude of the service provider. Assignment of reasons excludes or at any rate minimizes the chances of arbitrariness and the higher forums created under the Act can test the correctness thereof.
40. The District Forum, the State Commission and the National Commission are not manned by lay persons. The President would be a person having judicial background and other members are required to have the expertise in the subjects such as economics, law, commerce, accountancy, industry, public affairs, administration etc. It may be true that by reason of sub-section (2-A) of Section 14 of the Act, in a case of difference of opinion between two members, the matter has to be referred to a third member and, in rare cases, the majority opinion of the members may prevail over the President. But, such eventuality alone is insufficient for striking down the Act as unconstitutional, particularly, when provisions have been made therein for appeal thereagainst to a higher forum.
41. By reason of the provisions of the said Act, the power of judicial review of the High Court, which is a basic feature of the Constitution, has not been nor could be taken away.
	 
	**
	**
	**


49. The question as regards the applicability or otherwise of Articles 323-A and 323-B of the Constitution in the matter of constitution of such Tribunals came up for consideration before this Court in L. Chandra Kumar v. Union of India [1997] 3 SCC 261. This Court therein clearly held that the constitutional provisions vest Parliament and the State Legislatures, as the case may be, with powers to divest the traditional courts of a considerable portion of their judicial work. It was observed that the Parliament and the State Legislatures possess legislative competence to effect changes in the original jurisdiction of the Supreme Court and High Court apart from the authorisation that flows from Articles 323-A and 323-B in terms of Entries 77, 78, 79 and 95 of List I so far as the Parliament is concerned, and in terms of Entry 65 of List II and Entry 46 of List III so far as the State Legislatures are concerned. It was further held that power of judicial review being the basic structure of the Constitution cannot be taken away.
50. We, therefore, are clearly of the opinion that the said Act cannot be said to be unconstitutional.'
The fourth contention:
52. (i) In response to the fourth contention, namely, the challenge raised by the learned counsel for the petitioners, to the various provisions of the NTT Act, it was the submission of the learned counsel for the respondents, that in view of the submissions advanced in respect of the third contention, it is apparent that the Parliament had the legislative competence to enact the NTT Act. It was submitted, that the NTT Act was enacted keeping in mind the parameters laid down by this Court, by preserving the power of judicial review vested in the High Courts under Articles 226 and 227 of the Constitution, as also, by preserving the power of judicial review vested in this Court under Articles 32 and 136 of the Constitution. It is, therefore, submitted that the final word in respect of the instant adjudicatory process, stands preserved with courts of law. And therefore, the submissions advanced at the hands of the learned counsel for the petitioners on the individual provisions of the NTT Act, pertaining to the independence of the adjudicatory process, were being exaggerated out of proportion.
(ii) Despite having made the above submissions, the Attorney General for India, was fair and candid in stating, that if this Court felt that there was need to make certain changes in the provisions referred to by the petitioners, he had the instructions to state, that any suggestion made by this Court will be viewed positively, and necessary amendments in the NTT Act would be carried out.
The debate, and the consideration:
I. Constitutional validity of the NTT Act - Does the NTT Act violate the "basic structure" of the Constitution?
53. The principal contention advanced at the hands of the learned counsel for the petitioners was premised on the submission, that Article 323B, inserted by the Constitution (Forty-second Amendment) Act 1976, to the extent that it violated the principles of, "separation of powers", "rule of law", and "judicial review", was liable to be struck down. This striking down was founded on an alleged violation of the "basic structure" doctrine. Similarly, various provisions of the NTT Act, were sought to be assailed. The provisions of the NTT Act were challenged, on the premise, that they had trappings of executive control, over the adjudicatory process vested with the NTT, and therefore, were liable to be set aside as unconstitutional.
54. In the context of the foregoing submissions advanced at the hands of the learned counsel for the petitioners, it is essential for us to examine the exact contours of "judicial review", in the framework and scheme, of the concepts of "rule of law" and "separation of powers", which have been held to constitute the "basic structure" of the Constitution. And also, the essential ingredients, of an independent adjudicatory process. It is, therefore, that we would travel the ladder of history and law, to determine the exact scope of the "judicial review", which constitutes the "basic structure" of the Constitution. This would lead us to unravel the salient ingredients of an independent adjudicatory process. Based thereon, we will record our conclusions. The analysis:
55. Reference must first of all be made to the decision rendered by this Court in Kesavananda Bharati Sripadagalvaru v. State of Kerala [1973] 4 SCC 225. In the above cited case, this Court was engaged with the validity of the Constitution (Twenty-fourth Amendment) Act, 1971, as also, the Constitution (Twenty-fifth Amendment) Act, 1971. The former Act related to the amendments of Articles 13 and 368 of the Constitution, whereas the latter, pertained to the amendment of Article 31 of the Constitution. The instant judgment was rendered by a constitution bench of 13 Judges. Seven of the Judges expressed the majority view. The observations recorded by this Court recognising "judicial review" as a component of the "basic structure" of the Constitution, were made by four Judges. Reference is first of all being made, to the view expressed by S.M. Sikri, CJ.:
"292. The learned Attorney-General said that every provision of the Constitution is essential; otherwise it would not have been put in the Constitution. This is true. But this does not place every provision of the Constitution in the same position. The true position is that every provision of the Constitution can be amended provided in the result the basic foundation and structure of the constitution remains the same. The basic structure may be said to consist of the following features:
(1) Supremacy of the Constitution;
(2) Republican and Democratic form of Government;
(3) Secular character of the Constitution;
(4) Separation of powers between the legislature, the executive and the judiciary;
(5) Federal character of the Constitution.
293. The above structure is built on the basic foundation i.e. the dignity and freedom of the individual. This is of supreme importance. This cannot by any form of amendment be destroyed."
It is also imperative to refer to the view expressed by J.M. Shelat and A.N. Grover, JJ., who delivered a common judgment:
"487. .....The Rule of Law has been ensured by providing for judicial review."
	 
	**
	**
	**


577. …..Judicial review is undertaken by the courts "not out of any desire to tilt at legislative authority in a crusader's spirit, but in discharge of a duty plainly laid down upon them by the Constitution". The respondents have also contended that to let the court have judicial review over constitutional amendments would mean involving the court in political questions. To this the answer may be given in the words of Lord Porter in Commonwealth of Australia v. Bank of New South Wales, 1950 AC 235 at 310,:
"The problem to be solved will often be not so much legal as political, social or economic, yet it must be solved by a Court of law. For where the dispute is, as here, not only between Commonwealth and citizen but between Commonwealth and intervening States on the one hand and citizens and States on the other, it is only the Court that can decide the issue, it is vain to invoke the voice of Parliament."
There is ample evidence in the Constitution itself to indicate that it creates a system of checks and balances by reason of which powers are so distributed that none of the three organs it sets up can become so pre-dominant as to disable the others from exercising and discharging powers and functions entrusted to them. Though the Constitution does not lay down the principle of separation of powers in all its rigidity as is the case in the United States Constitution but it envisages such a separation to a degree as was found in Ranasinghe's case, 1965 AC 172. The judicial review provided expressly in our Constitution by means of Articles 226 and 32 is one of the features upon which hinges the system of checks and balances. Apart from that, as already stated, the necessity for judicial decision on the competence or otherwise of an Act arises from the very federal nature of a Constitution (per Haldane, L.C. in Attorney-General for the Commonwealth of Australia v. Colonial Sugar Refining Co., 1914 AC 237 and Ex parte Walsh & Johnson; In re Yates, (1925) 37 CLR 36 at page 58. The function of interpretation of a Constitution being thus assigned to the judicial power of the State, the question whether the subject of a law is within the ambit of one or more powers of the Legislature conferred by the Constitution would always be a question of interpretation of the Constitution. It may be added that at no stage the respondents have contested the proposition that the validity of a constitutional amendment can be the subject of review by this Court. The Advocate-General of Maharashtra has characterized judicial review as undemocratic. That cannot, however, be so in our Constitution because of the provisions relating to the appointment of Judges, the specific restriction to which the fundamental rights are made subject, the deliberate exclusion of the due process clause in Article 21 and the affirmation in Article 141 that Judges declare but not make law. To this may be added the none too rigid amendatory process which authorizes amendment by means of 2/3 majority and the additional requirement of ratification.
	 
	**
	**
	**


582. The basic structure of the Constitution is not a vague concept and the apprehensions expressed on behalf of the respondents that neither the citizen nor the Parliament would be able to understand it are unfounded. If the historical background, the preamble, the entire scheme of the Constitution, relevant provisions thereof including Article 368 are kept in mind there can be no difficulty in discerning that the following can be regarded as the basic elements of the constitutional structure. (These cannot be catalogued but can only be illustrated):
(1) The supremacy of the Constitution.
(2) Republican and Democratic form of government and sovereignty of the country.
(3) Secular and federal character of the Constitution.
(4) Demarcation of power between the Legislature, the executive and the judiciary.
(5) The dignity of the individual secured by the various freedoms and basic rights in Part III and the mandate to build a welfare State contained in Part IV.
(6) The unity and the integrity of the Nation."
In this behalf it is also imperative for us to record the observations of P. Jaganmohan Reddy, J., who observed as under:-
"1104. ….There is no constitutional matter which is not in some way or the other involved with political, social or economic questions, and if the Constitution-makers have vested in this Court a power of Judicial review, and while so vesting, have given it a prominent place describing it as the heart and soul of the Constitution, we will not be deterred from discharging that duty, merely because the validity or otherwise of the legislation will affect the political or social policy underlying it. The basic approach of this Court has been, and must always be, that the Legislature has the exclusive power to determine the policy and to translate it into law, the constitutionality of which is to be presumed, unless there are strong and cogent reasons for holding that it conflicts with the constitutional mandate. In this regard both the Legislature, the executive, as well as the judiciary are bound by the paramount instrument, and, therefore, no court and no Judge will exercise the judicial power dehors that instrument, nor will it function as a supreme legislature above the Constitution. The bona fides of all the three of them has been the basic assumption, and though all of them may be liable to error, it can be corrected in the manner and by the method prescribed under the Constitution and subject to such limitations as may be inherent in the instrument."
Some of the observations of H.R. Khanna, J., are also relevant to the issue in hand. The same are placed hereunder:
'1529.…..The power of judicial review is, however, confined not merely to deciding whether in making the impugned laws the Central or State Legislatures have acted within the four corners of the legislative lists earmarked for them; the courts also deal with the question as to whether the laws are made in conformity with and not in violation of the other provisions of the Constitution. Our Constitution-makers have provided for fundamental rights in Part III and made them justiciable. As long as some fundamental rights exist and are a part of the Constitution, the power of judicial review has also to be exercised with a view to see that the guarantees afforded by those rights are not contravened. Dealing with draft Article 25 (corresponding to present Article 32 of the Constitution) by which a right is given to move the Supreme Court for enforcement of the fundamental rights, Dr Ambedkar speaking in the Constituent Assembly on December 9, 1948 observed:
"If I was asked to name any particular article in this Constitution as the most important an article without which this Constitution would be a nullity - I could not refer to any other article except this one It is the very soul of the Constitution and the very heart of it and I am glad that the House has realised its importance" (Constituent Assembly Debates, Vol VII, p. 953).
Judicial review has thus become an integral part of our constitutional system and a power has been vested in the High Courts and the Supreme Court to decide about the constitutional validity of provisions of statutes.
Our Constitution postulates rule of law in the sense of supremacy of the Constitution and the laws as opposed to arbitrariness. The vesting of power of exclusion of judicial review in a legislature, including State Legislature, contemplated by Article 31-C, in my opinion, strikes at the basic structure of the Constitution. The second part of Article 31-C thus goes beyond the permissible limit of what constitutes amendment under Article 368.
	 
	**
	**
	**


1533. The position as it emerges is that it is open to the authority amending the Constitution to exclude judicial review regarding the validity of an existing statute. It is likewise open to the said authority to exclude judicial review regarding the validity of a statute which might be enacted by the legislature in future in respect of a specified subject. In such an event, judicial review is not excluded for finding whether the statute has been enacted in respect of the specified subject. Both the above types of constitutional amendments are permissible under Article 368. What is not permissible, however, is a third type of constitutional amendment, according to which the amending authority not merely excludes judicial review regarding the validity of a statute which might be enacted by the legislature in future in respect of a specified subject but also excludes judicial review for finding whether the statute enacted by the legislature is in respect of the subject for which judicial review has been excluded.
	 
	**
	**
	**


1537. I may now sum up my conclusions relating to power of amendment under Article 368 of the Constitution as it existed before the amendment made by the Constitution (Twenty-fourth Amendment) Act as well as about the validity of the Constitution (Twenty-fourth Amendment) Act, the Constitution (Twenty-fifth Amendment) Act and the Constitution (Twenty-ninth Amendment) Act:
	(i)
	 
	Article 368 contains not only the procedure for the amendment of the Constitution but also confers the power of amending the Constitution.

	(ii)
	 
	Entry 97 in List I of the Seventh Schedule of the Constitution does not cover the subject of amendment of the Constitution.

	(iii)
	 
	The word "law" in Article 13(2) does not include amendment of the Constitution. It has reference to ordinary piece of legislation. It would also in view of the definition contained in clause (a) of Article 13(3) include an ordinance, order, bye-law, rule, regulation, notification, custom or usage having in the territory of India the force of law.

	 
	**
	**
	**


(vii) The power of amendment under Article 368 does not include the power to abrogate the Constitution nor does it include the power to alter the basic structure or framework of the Constitution. Subject to the retention of the basic structure or framework of the Constitution, the power of amendment is plenary and includes within itself the power to amend the various articles of the Constitution, including those relating to fundamental rights as well as those which may be said to relate to essential features. No part of a fundamental right can claim immunity from amendatory process by being described as the essence, or core of that right. The power of amendment would also include within itself the power to add, alter or repeal the various articles.
	 
	**
	**
	**


(xiv) The second part of Article 31-C contains the seed of national disintegration and is invalid on the following two grounds:
(1) It gives a carte blanche to the legislature to make any law violative of Articles 14, 19 and 31 and make it immune from attack by inserting the requisite declaration. Article 31-C taken along with its second part gives in effect the power to the legislature including a State Legislature, to amend the Constitution in important respects.
(2) The legislature has been made the final authority to decide as to whether the law made by it is for the objects mentioned in Article 31-C. The vice of second part of Article 31-C lies in the fact that even if the law enacted is not for the object mentioned in Article 31-C, the declaration made by the legislature precludes a party from showing that the law is not for that object and prevents a court from going into the question as to whether the law enacted is really for that object. The exclusion by the legislature, including a State Legislature, of even that limited judicial review strikes at the basic structure of the Constitution. The second part of Article 31-C goes beyond the permissible limit of what constitutes amendment under Article 368.
The second part of Article 31-C can be severed from the remaining part of Article 31-C and its invalidity would not affect the validity of the remaining part. I would, therefore, strike down the following words in Article 31-C -
"and no law containing a declaration that it is for giving effect to such policy shall be called in question in any court on the ground that it does not give effect to such policy".'
56. (i) The next judgment having a bearing on the subject is Smt. Indira Nehru Gandhi v. Raj Narain 1975 (Supp.) SCC 1. In the instant judgment, this Court examined the constitutional validity of the Constitution (Thirty-ninth Amendment) Act, 1975. The issue under reference included the insertion of Article 329A (and more particularly, the second clause thereof), which had the effect of taking out from the purview of "judicial review", the validity of the election of a person who was holding, either the office of the Prime Minister or of the Speaker, or had come to be appointed/chosen as the Prime Minister or the Speaker, after such election. Insofar as the instant aspect of the matter is concerned, it would be relevant to mention, that the election of the appellant from the Rae Bareli constituency in the General Parliamentary Elections of 1971, was set aside by the High Court of Judicature at Allahabad (hereinafter referred to as, the High Court), on 12.6.1975. The appellant had assailed the order passed by the High Court before this Court. During the pendency of the above appeal, on 10.8.1975, the Constitution (Thirty-ninth Amendment) Act was passed, which introduced two new Articles, namely, Articles 71 and 329A of the Constitution. The controversy arising out of the above referred appeal, therefore, virtually came to be rendered infructuous. It was, by way of a cross-appeal, that the constitutional validity of the amended provisions was assailed.
(ii) In the above cross-appeal, it was asserted at the hands of the respondent, that "judicial review" was an essential feature of the "basic structure" of the Constitution. This assertion was under the doctrine of "separation of powers". The pointed submission at the hands of the learned counsel for the respondent was, that "judicial review", in matters of election was imperative. The issue canvassed was, that "judicial review" would ensure free, fair and pure elections. It was sought to be asserted, that the power of "judicial review" in the context referred to hereinabove, was available both under the American Constitution, as also, the Australian Constitution. And therefore, even though there was no express/clear provision on the subject under the Indian Constitution, since the executive, the legislature and the judiciary were earmarked respective spheres of activity (by compartmentalising them into separate parts and chapters), the charge and onus of "judicial review" fell within the sphere of activity of the judiciary. It was sought to be asserted, that under Article 136 of the Constitution, all tribunals and courts are amenable to the jurisdiction of this Court. The corollary sought to be drawn was, that if under clause 4 of Article 329A of the Constitution, the power of "judicial review" was taken away, it would amount to a destruction of the "basic structure" of the Constitution. The relevant observations made in the instant judgment rendered by a constitution bench of 5 Judges of this Court are being extracted hereunder. First and foremost reference may be made to the following observations of A.N. Ray, CJ:—
"16. It should be stated here that the hearing has proceeded on the assumption that it is not necessary to challenge the majority view in Kesavananda Bharati's case, (1973) 4 SCC 225. The contentions of the respondent are these: First, under Article 368 only general principles governing the organs of the State and the basic principles can be laid down. An amendment of the Constitution does not contemplate any decision in respect of individual cases. Clause (4) of Article 329-A is said to be exercise of a purely judicial power which is not included in the constituent power conferred by Article 368.
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20. Fifth, clause (4) destroys not only judicial review but also separation of power. The order of the High Court declaring the election to be void is declared valid (lie void). The cancellation of the judgment is denial of political justice which is the basic structure of the Constitution.
	 
	**
	**
	**


52. Judicial review in election disputes is not a compulsion. Judicial review of decisions in election disputes may be entrusted by law to a judicial tribunal. If it is to a tribunal or to the High Court the judicial review will be attracted either under the relevant law providing for appeal to this Court or Article 136 may be attracted. Under Article 329(b) the contemplated law may vest the power to entertain election petitions in the House itself which may determine the dispute by a resolution after receiving a report from a special committee. In such cases judicial review may be eliminated without involving amendment of the Constitution. …..If judicial review is excluded the court is not in a position to conclude that principles of equality have been violated.
	 
	**
	**
	**


153. The contentions of the respondent that the Amendment Acts of 1974 and 1975 are subject to basic features or basic structure or basic framework fails on two grounds. First, legislative measures are not subject to the theory of basic features or basic structure or basic framework. Second, the majority view in Kesavananda Bharati's case (supra) is that the Twenty-ninth Amendment which put the two statutes in the Ninth Schedule and Article 31-B is not open to challenge on the ground of either damage to or destruction of basic features, basic structure or basic framework or on the ground of violation of fundamental rights."
The views expressed by H.R. Khanna, J. are now being reproduced below:—
"175. The proposition that the power of amendment under Article 368 does not enable Parliament to alter the basic structure of framework of the Constitution was laid down by this Court by a majority of 7 to 6 in the case of His Holiness Kesavananda Bharati v. State of Kerala [1973] 4 SCC 225. Apart from other reasons which were given in some of the judgments of the learned Judges who constituted the majority, the majority dealt with the connotation of the word "amendment". It was held that the words "amendment of the Constitution" in Article 368 could not have the effect of destroying or abrogating the basic structure of the Constitution. Some of us who were parties to that case took a different view and came to the conclusion that the words "amendment of the Constitution" in Article 368 did not admit of any limitation. Those of us who were in the minority in Kesavananda Bharati's case (supra) may still hold the same view as was given expression to in that case. For the purpose of the present case, we shall have to proceed in accordance with the law as laid down by the majority in that case.
176. Before dealing with the question as to whether the impugned amendment affects the basic structure of the Constitution, I may make it clear that this Court is not concerned with the wisdom behind or the propriety of the impugned constitutional amendment. These are matters essentially for those who are vested with the authority to make the constitutional amendment. All that this Court is concerned with is the constitutional validity of the impugned amendment.
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210. It has been argued in support of the constitutional validity of clause (4) that as a result of this amendment, the validity of one election has been preserved. Since the basic structure of the Constitution, according to the submission, continues to be the same, clause (4) cannot be said to be an impermissible piece of constitutional amendment. The argument has a seeming plausibility about it, but a deeper reflection would show that it is vitiated by a basic fallacy. Law normally connotes a rule or norm which is of general application. It may apply to all the persons or class of persons or even individuals of a particular description. Law prescribes the abstract principles by the application of which individual cases are decided. Law, however, is not what Blackstone called "a sentence". According to Roscoe Pound, law, as distinguished from laws, is the system of authoritative materials for grounding or guiding judicial and administrative action recognised or established in a politically organized society (see p. 106, Jurisprudence, Vol. III). Law is not the same as judgment. Law lays down the norm in abstract terms with a coercive power and sanction against those guilty of violating the norm, while judgment represents the decision arrived at by the application of law to the concrete facts of a case. Constitutional law relates to the various organs of a State; it deals with the structure of the Government, the extent of distribution of its powers and the modes and principles of its operation. The Constitution of India is so detailed that some of the matters which in a brief Constitution like that of the United States of America are dealt with by statutes form the subject-matter of various articles of our Constitution. There is, however, in a constitutional law, as there is in the very idea of law, some element of generality or general application. It also carries with it a concept of its applicability in future to situations which may arise in that context. If there is amendment of some provision of the Constitution and the amendment deals with matters which constitute constitutional law, in the normally accepted sense, the court while deciding the question of the validity of the amendment would have to find out, in view of the majority opinion in Kesavananda Bharati's case (supra), as to whether the amendment affects the basic structure of the Constitution. The constitutional amendment contained in clause (4) with which we are concerned in the present .case is, however, of an altogether different nature. Its avowed object is to confer validity on the election of the appellant to the Lok Sabha in 1971 after that election had been declared to be void by the High Court and an appeal against the judgment of the High Court was pending in this Court. In spite of our query, we were not referred to any precedent of a similar amendment of any Constitution of the world. The uniqueness of the impugned constitutional amendment would not, however, affect its validity. If the constituent authority in its wisdom has chosen the validity of a disputed election as the subject-matter of a constitutional amendment, this Court cannot go behind that wisdom. All that this Court is concerned with is the validity of the amendment. I need not go into the question as to whether such a matter, in view of the normal concept of constitutional law, can strictly be the subject of a constitutional amendment. I shall for the purpose of this case assume that such a matter can validly be the subject-matter of a constitutional amendment. The question to be decided is that if the impugned amendment of the Constitution violates a principle which is part of the basic structure of the Constitution, can it enjoy immunity from an attack on its validity because of the fact that for the future, the basic structure of the Constitution remains unaffected. The answer to the above question, in my opinion, should be in the negative. What has to be seen in such a matter is whether the amendment contravenes or runs counter to an imperative rule or postulate which is an integral part of the basic structure of the Constitution. If so, it would be an impermissible amendment and it would make no difference whether it relates to one case or a large number of cases. If an amendment striking at the basic structure of the Constitution is not permissible, it would not acquire validity by being related only to one case. To accede to the argument advanced in support of the validity of the amendment would be tantamount to holding that even though it is not permissible to change the basic structure of the Constitution, whenever the authority concerned deems it proper to make such an amendment, it can do so and circumvent the bar to the making of such an amendment by confining it to one case. What is prohibited cannot become permissible because of its being confined to one matter."
On the issue in hand, K.K. Mathew, J.'s views were as under:—
"318. The major problem of human society is to combine that degree of liberty without which law is tyranny with that degree of law without which liberty becomes licence; and, the difficulty has been to discover the practical means of achieving this grand objective and to find the opportunity for applying these means in the ever-shifting tangle of human affairs. A large part of the effort of man over centuries has been expended in seeking a solution of this great problem. A region of law, in contrast to the tyranny of power, can be achieved only through separating appropriately the several powers of the Government. If the lawmakers should also be the constant administrators and dispensers of law and justice, then, the people would be left without a remedy in case of injustice since no appeal can lie under the fiat against such a supremacy. And, in this age-old search of political philosophers for the secret of sound Government, combined with individual liberty, it was Montesquieu who first saw the light. He was the first among the political philosophers who saw the necessity of separating judicial power from the executive and legislative branches of Government. Montesquieu was the first to conceive of the three functions of Government as exercised by three organs, each juxtaposed against others. He realised that the efficient operation of Government involved a certain degree of overlapping and that the theory of checks and balances required each organ to impede too great an aggrandizement of authority by the other two powers. As Holdsworth says, Montesquieu convinced the world that he had discovered a new constitutional principle which was universally valid. The doctrine of separation of governmental powers is not a mere theoretical, philosophical concept. It is a practical, work-a-day principle. The division of Government into three branches does not imply, as its critics would have us think, three watertight compartments. Thus, legislative impeachment of executive officers or judges, executive veto over legislation, judicial review of administrative or legislative actions are treated as partial exceptions which need explanation. (See generally: "the Doctrine of Separation of Powers and its present day significance" by T. Vanderbilt.)
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343. I think clause (4) is bad for the reasons which I have already summarised. Clauses (1) to (3) of Article 329-A are severable but I express no opinion on their validity as it is not necessary for deciding this case.
	 
	**
	**
	**


361. I therefore hold that these Acts are not liable to be challenged on any of the grounds argued by Counsel."
57. Insofar as the third judgment in the series of judgments is concerned, reference may be made to Minerva Mills Ltd. v. Union of India [1980] 2 SCC 591, as also, Minerva Mills Ltd. v. Union of India [1980] 3 SCC 625. Insofar as the former of the above two judgments is concerned, the same delineates the pointed controversy dealt with by a constitution bench of 5 Judges of this Court. The issue adjudicated upon, pertained to the constitutional validity of the Constitution (Forty-second Amendment) Act, 1976, and more particularly, Sections 4 and 55 thereof, whereby Articles 31C and 368 of the Constitution, came to be amended. The majority view was expressed in the ratio of 4:1, P.N. Bhagwati, J. (as he then was) having rendered the dissent. The majority arrived at the conclusion, that Section 4 of the Constitution (Forty-second Amendment) Act, 1976 was beyond the amending power of the Parliament and was void, as it had the effect of violating the basic or essential features of the Constitution and destroying the "basic structure" of the Constitution, by a total exclusion of a challenge to any law, even on the ground that it was inconsistent with, or had taken away, or had abridged any of the rights, conferred by Articles 14 or 19 of the Constitution. Likewise, Section 55 of the Constitution (Forty-second Amendment) Act was struck down as unconstitutional, as the same was beyond the amending power of the Parliament. Relevant observations recorded in the instant judgment pertaining to the issue in hand, are being extracted hereunder. The opinion expressed by Y.V. Chandrachud, CJ, A.C. Gupta, N.L. Untawalia and P.S. Kailasam, JJ. on the subject in hand, was to the following effect:—
'68. We must … mention, what is perhaps not fully realised, that Article 31-C speaks of laws giving effect to the "policy of the State", "towards securing all or any of the principles laid down in Part IV". In the very nature of things it is difficult for a court to determine whether a particular law gives effect to a particular policy. Whether a law is adequate enough to give effect to the policy of the State towards securing a directive principle is always a debatable question and the courts cannot set aside the law as invalid merely because, in their opinion, the law is not adequate enough to give effect to a certain policy. In fact, though the clear intendment of Article 31-C is to shut out all judicial review, the argument of the learned Additional Solicitor-General calls for a doubly or trebly extensive judicial review than is even normally permissible to the courts. Be it remembered that the power to enquire into the question whether there is a direct and reasonable nexus between the provisions of a law and a directive principle cannot confer upon the courts the power to sit in judgment over the policy itself of the State. At the highest, courts can, under Article 31-C, satisfy themselves as to the identity of the law in the sense whether it bears direct and reasonable nexus with a directive principle. If the court is satisfied as to the existence of such nexus, the inevitable consequence provided for by Article 31-C must follow. Indeed, if there is one topic on which all the 13 Judges in Kesavananda Bharati, [1973] 4 SCC 225, were agreed, it is this: that the only question open to judicial review under the unamended Article 31-C was whether there is a direct and reasonable nexus between the impugned law and the provisions of Article 39(b) and (c) Reasonableness is evidently regarding the nexus and not regarding the law. It is therefore impossible to accept the contention that it is open to the courts to undertake the kind of enquiry suggested by the Additional Solicitor General. The attempt therefore to drape Article 31-C into a democratic outfit under which an extensive judicial review would be permissible must fail.
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73. It was finally urged by the learned Attorney General that if we uphold the challenge to the validity of Article 31-C, the validity of clauses (2) to (6) of Article 19 will be gravely imperilled because those clauses will also then be liable to be struck down as abrogating the rights conferred by Article 19(1) which are an essential feature of the Constitution. We are unable to accept this contention. Under clauses (2) to (6) of Article 19, restrictions can be imposed only if they are reasonable and then again, they can be imposed in the interest of a stated class of subjects only. It is for the courts to decide whether restrictions are reasonable and whether they are in the interest of the particular subject. Apart from other basic dissimilarities, Article 31-C takes away the power of judicial review to an extent which destroys even the semblance of a comparison between its provisions and those of clauses (2) to (6) of Article 19. Human ingenuity, limitless though it may be, has yet not devised a system by which the liberty of the people can be protected except through the intervention of courts of law.
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75. These then are our reasons for the Order (See Minerva Mills Ltd. vs. Union of India, (1980) 2 SCC 591) which we passed on May 9, 1980 to the following effect: (SCC pp. 592-593, paras 1 & 2)
Section 4 of the Constitution (Forty-second Amendment) Act is beyond the amending power of the Parliament and is void since it damages the basic or essential features of the Constitution and destroys its basic structure by a total exclusion of challenge to any law on the ground that it is inconsistent with, or takes away or abridges any of the rights conferred by Article 14 or Article 19 of the Constitution, if the law is for giving effect to the policy of the State towards securing all or any of the principles laid down in Part IV of the Constitution.
Section 55 of the Constitution (Forty-second Amendment) Act is beyond the amending power of the Parliament and is void since it removes all limitations on the power of the Parliament to amend the Constitution and confers power upon it to amend the Constitution so as to damage or destroy its basic or essential features or its basic structure.'
In order to appreciate the minority view on the issue, reference may be made to the following observations of P.N. Bhagwati, J.:—
'87. It is a fundamental principle of our constitutional scheme, and I have pointed this out in the preceding paragraph, that every organ of the State, every authority under the Constitution, derives its power from the Constitution and has to act within the limits of such power. But then the question arises as to which authority must decide what are the limits on the power conferred upon each organ or instrumentality of the State and whether such limits are transgressed or exceeded. Now there are three main departments of the State amongst which the powers of government are divided; the executive, the legislature and the judiciary. Under our Constitution we have no rigid separation of powers as in the United States of America, but there is a broad demarcation, though, having regard to the complex nature of governmental functions, certain degree of overlapping is inevitable. The reason for this broad separation of powers is that "the concentration of powers in any one organ may" to quote the words of Chandrachud, J., (as he then was) in Indira Gandhi case, 1975 Supp SCC 1, "by upsetting that fine balance between the three organs, destroy the fundamental premises of a democratic government to which we are pledged". Take for example, a case where the executive which is in charge of administration acts to the prejudice of a citizen and a question arises as to what are the powers of the executive and whether the executive has acted within the scope of its powers. Such a question obviously cannot be left to the executive to decide and for two very good reasons. First, the decision of the question would depend upon the interpretation of the Constitution and the laws and this would pre-eminently be a matter fit to be decided by the judiciary, because it is the judiciary which alone would be possessed of expertise in this field and secondly, the constitutional and legal protection afforded to the citizen would become illusory, if it were left to the executive to determine the legality of its own action. So also if the legislature makes a law and a dispute arises whether in making the law the legislature has acted outside the area of its legislative competence or the law is violative of the fundamental rights or of any other provisions of the Constitution, its resolution cannot, for the same reasons, be left to the determination of the legislature. The Constitution has, therefore, created an independent machinery for resolving these disputes and this independent machinery is the judiciary which is vested with the power of judicial review to determine the legality of executive action and the validity of legislation passed by the legislature. It is the solemn duty of the judiciary under the Constitution to keep the different organs of the State such as the executive and the legislature within the limits of the power conferred upon them by the Constitution. This power of judicial review is conferred on the judiciary by Articles 32 and 226 of the Constitution. Speaking about draft Article 25, corresponding to present Article 32 of the Constitution, Dr Ambedkar, the principal architect of our Constitution, said in the Constituent Assembly on December 9, 1948:
"If I was asked to name any particular Article in this Constitution as the most important - an Article without which this Constitution would be a nullity - I could not refer to any other Article except this one. It is the very soul of the Constitution and the very heart of it and I am glad that the House has realised its importance. (CAD, Vol. 7, p.953)"
It is a cardinal principle of our Constitution that no one howsoever highly placed and no authority however lofty can claim to be the sole judge of its power under the Constitution or whether its action is within the confines of such power laid down by the Constitution. The judiciary is the interpreter of the Constitution and to the judiciary is assigned the delicate task to determine what is the power conferred on each branch of government, whether it is limited, and if so, what are the limits and whether any action of that branch transgresses such limits. It is for the judiciary to uphold the constitutional values and to enforce the constitutional limitations. That is the essence of the rule of law, which inter alia requires that "the exercise of powers by the government whether it be the legislature or the executive or any other authority, be conditioned by the Constitution and the law". The power of judicial review is an integral part of our constitutional system and without it, there will be no government of laws and the rule of law would become a teasing illusion and a promise of unreality. I am of the view that if there is one feature of our Constitution which, more than any other, is basic and fundamental to the maintenance of democracy and the rule of law, it is the power of judicial review and it is unquestionably, to my mind, part of the basic structure of the Constitution. Of course, when I say this I should not be taken to suggest that effective alternative institutional mechanisms or arrangements for judicial review cannot be made by Parliament. But what I wish to emphasise is that judicial review is a vital principle of our Constitution and it cannot be abrogated without affecting the basic structure of the Constitution. If by a constitutional amendment, the power of judicial review is taken away and it is provided that the validity of any law made by the legislature shall not be liable to be called in question on any ground, even if it is outside the legislative competence of the legislature or is violative of any fundamental rights, it would be nothing short of subversion of the Constitution, for it would make a mockery of the distribution of legislative powers between the Union and the States and render the fundamental rights meaningless and futile. So also if a constitutional amendment is made which has the effect of taking away the power of judicial review and providing that no amendment made in the Constitution shall be liable to be questioned on any ground, even if such amendment is violative of the basic structure and, therefore, outside the amendatory power of Parliament, it would be making Parliament sole judge of the constitutional validity of what it has done and that would, in effect and substance, nullify the limitation on the amending power of Parliament and affect the basic structure of the Constitution. The conclusion must therefore inevitably follow that clause (4) of Article 368 is unconstitutional and void as damaging the basic structure of the Constitution.
88. That takes us to clause (5) of Article 368. This clause opens with the words "for the removal of doubts" and proceeds to declare that there shall be no limitation whatever on the amending power of Parliament under Article 368. It is difficult to appreciate the meaning of the opening words "for the removal of doubts" because the majority decision in Kesavananda Bharati case (supra) clearly laid down and left no doubt that the basic structure of the Constitution was outside the competence of the amendatory power of Parliament and in Indira Gandhi case (supra), all the judges unanimously accepted theory of the basic structure as a theory by which the validity of the amendment impugned before them, namely, Article 329-A(4) was to be judged. Therefore, after the decisions in Kesavananda Bharati case (supra) and Indira Gandhi case (supra), there was no doubt at all that the amendatory power of Parliament was limited and it was not competent to Parliament to alter the basic structure of the Constitution and clause (5) could not remove the doubt which did not exist. What clause (5) really sought to do was to remove the limitation on the amending power of Parliament and convert it from a limited power into an unlimited one. This was clearly and indubitably a futile exercise on the part of Parliament. I fail to see how Parliament which has only a limited power of amendment and which cannot alter the basic structure of the Constitution can expand its power of amendment so as to confer upon itself the power of repeal or abrogate the Constitution or to damage or destroy its basic structure. That would clearly be in excess of the limited amending power possessed by Parliament. The Constitution has conferred only a limited amending power on Parliament so that it cannot damage or destroy the basic structure of the Constitution and Parliament cannot by exercise of that limited amending power convert that very power into an absolute and unlimited power. If it were permissible to Parliament to enlarge the limited amending power conferred upon it into an absolute power of amendment, then it was meaningless to place a limitation on the original power of amendment. It is difficult to appreciate how Parliament having a limited power of amendment can get rid of the limitation by exercising that very power and convert it into an absolute power. Clause (5) of Article 368 which sought to remove the limitation on the amending power of Parliament by making it absolute must therefore be held to be outside the amending power of Parliament. There is also another ground on which the validity of this clause can be successfully assailed. This clause seeks to convert a controlled Constitution into an uncontrolled one by removing the limitation on the amending power of Parliament which, as pointed out above, is itself an essential feature of the Constitution and it is therefore violative of the basic structure. I would in the circumstances hold clause (5) of Article 368 to be unconstitutional and void.'
58. Reference may now be made to another decision of this Court rendered by a bench of 7 Judges, namely, S.P. Gupta v. Union of India 1981 (Supp.) SCC 87. P.N. Bhagwati, J. (as he then was) opined as under:—
'Concept of Independence of the Judiciary 
27. Having disposed of the preliminary objection in regard to locus standi of the petitioners, we may now proceed to consider the questions which arise for determination in these writ petitions. The questions are of great constitutional significance affecting the principle of independence of the judiciary which is a basic feature of the Constitution and we would therefore prefer to begin the discussion by making a few prefatory remarks highlighting what the true function of the judiciary should be in a country like India which is marching along the road to social justice with the banner of democracy and the rule of law, for the principle of independence of the judiciary is not an abstract conception but it is a living faith which must derive its inspiration from the constitutional charter and its nourishment and sustenance from the constitutional values. It is necessary for every Judge to remember constantly and continually that our Constitution is not a non-aligned national charter. It is a document of social revolution which casts an obligation on every instrumentality including the judiciary, which is a separate but equal branch of the State, to transform the status quo ante into a new human order in which justice, social, economic and political will inform all institutions of national life and there will be equality of status and opportunity for all. …..Now this approach to the judicial function may be alright for a stable and static society but not for a society pulsating with urges of gender justice, worker justice, minorities justice, dalit justice and equal justice, between chronic unequals. Where the contest is between those who are socially or economically unequal, the judicial process may prove disastrous from the point of view of social justice, if the Judge adopts a merely passive or negative role and does not adopt a positive and creative approach. The judiciary cannot remain a mere bystander or spectator but it must become an active participant in the judicial process ready to use law in the service of social justice through a pro-active goal-oriented approach. But this cannot be achieved unless we have judicial cadres who share the fighting faith of the Constitution and who are imbued with the constitutional values. The necessity of a judiciary which is in tune with the social philosophy of the Constitution has nowhere been better emphasised than in the words of Justice Krishna Iyer which we quote:
"Appointment of Judges is a serious process where judicial expertise, legal learning, life's experience and high integrity are components, but above all are two indispensables - social philosophy in active unison with the socialistic articles of the Constitution, and second, but equally important, built-in resistance to pushes and pressures by class interests, private prejudices, government threats and blandishments, party loyalties and contrary economic and politicial ideologies projecting into pronouncements. (Mainstream, November 22, 1980)"
Justice Krishna Iyer goes on to say in his inimitable style:
"Justice Cardozo approvingly quoted President Theodore Roosevelt's stress on the social philosophy of the Judges, which shakes and shapes the course of a nation and, therefore, the choice of Judges for the higher Courts which makes and declares the law of the land, must be in tune with the social philosophy of the Constitution. Not mastery of the law alone, but social vision and creative craftsmanship are important inputs in successful justicing. (Mainstream, November 22, 1980)"
What is necessary is to have Judges who are prepared to fashion new tools, forge new methods, innovate new strategies and evolve a new jurisprudence, who are judicial statesmen with a social vision and a creative faculty and. who have, above all, a deep sense of commitment to the Constitution with an activist approach and obligation for accountability, not to any party in power nor to the opposition nor to the classes which are vociferous but to the half-hungry millions of India who are continually denied their basic human rights. We need Judges who are alive to the socio-economic realities of Indian life, who are anxious to wipe every tear from every eye, who have faith in the constitutional values and who are ready to use law as an instrument for achieving the constitutional objectives. This has to be the broad blueprint of the appointment project for the higher echelons of judicial service. It is only if appointments of Judges are made with these considerations weighing predominantly with the appointing authority that we can have a truly independent judiciary committed only to the Constitution and to the people of India. The concept of independence of the judiciary is a noble concept which inspires the constitutional scheme and constitutes the foundation on which rests the edifice of our democratic polity. If there is one principle which runs through the entire fabric of the Constitution, it is the principle of the rule of law and under the Constitution, it is the judiciary which is entrusted with the task of keeping every organ of the State within the limits of the law and thereby making the rule of law meaningful and effective. It is to aid the judiciary in this task that the power of judicial review has been conferred upon the judiciary and it is by exercising this power which constitutes one of the most potent weapons in armory of the law, that the judiciary seeks to protect the citizen against violation of his constitutional or legal rights or misuse or abuse of power by the State or its officers. The judiciary stands between the citizen and the State as a bulwark against executive excesses and misuse or abuse of power by the executive and therefore it is absolutely essential that the judiciary must be free from executive pressure or influence and this has been secured by the Constitution-makers by making elaborate provisions in the Constitution to which detailed reference has been made in the judgments in Union of India v. Sankalchand Himmatlal Sheth [1977] 4 SCC 193. But it is necessary to remind ourselves that the concept of independence of the judiciary is not limited only to independence from executive pressure or influence but it is a much wider concept which takes within its sweep independence from many other pressures and prejudices. It has many dimensions, namely, fearlessness of other power centres, economic or political, and freedom from prejudices acquired and nourished by the class to which the Judges belong. If we may again quote the eloquent words of Justice Krishna Iyer:
"Independence of the Judiciary is not genuflexion; nor is it opposition to every proposition of Government. It is neither Judiciary made to Opposition measure nor Government's pleasure. (Mainstream, November 22, 1980) 
The tycoon, the communalist, the parochialist, the faddist, the extremist and radical reactionary lying coiled up and subconsciously shaping judicial mentations are menaces to judicial independence when they are at variance with Parts III and IV of the Paramount Parchment."
Judges should be of stern stuff and tough fibre, unbending before power, economic or political, and they must uphold the core principle of the rule of law which says, "Be you ever so high, the law is above you." This is the principle of independence of the judiciary which is vital for the establishment of real participatory democracy, maintenance of the rule of law as a dynamic concept and delivery of social justice to the vulnerable sections of the community. It is this principle of independence of the judiciary which we must keep in mind while interpreting the relevant provisions of the Constitution.'
S. Murtaza Fazal Ali, J., on the issue of "judicial review" and the "basic structure", opined as under:—
"332. It would appear that our Constitution has devised a wholesome and effective mechanism for the appointment of Judges which strikes a just balance between the judicial and executive powers so that while the final appointment vests in the highest authority of the executive, the power is subject to a mandatory consultative process which by convention is entitled to great weight by the President. Apart from these safety valves, checks and balances at every stage, where the power of the President is abused or misused or violates any of the constitutional safeguards it is always subject to judicial review. The power of judicial review, which has been conceded by the Constitution to the judiciary, is in our opinion the safest possible safeguard not only to ensure independence of judiciary but also to prevent it from the vagaries of the executive. Another advantage of the method adopted by our Constitution is that by vesting the entire power in the President, the following important elements are introduced:
(1) a popular element in the matter of administration of justice,
(2) linking with judicial system the dynamic goals of a progressive society by subjecting the principles of governance to be guided by the Directive Principles of State Policy,
(3) in order to make the judiciary an effective and powerful machinery, the Constitution contains a most onerous and complicated system by which Judges can be removed under Article 124(4), which in practice is almost an impossibility,
(4) in order to create and subserve democratic processes the power of appointment of the judiciary in the executive has been so vested that the head of the executive which functions through the Council of Ministers, which is a purely elected body, is made accountable to the people.
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336. This Court has in several cases held that the condition of consultation which the Governor has to exercise implies that he would have to respect the recommendations of the High Court and cannot turn it down without cogent reasons and even if he does so, it is manifest that his order is always subject to judicial review on the ground of mala fide or exceeding his jurisdiction.
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345. This, therefore, disposes of all the contentions of the counsel for the parties so far as the various aspects of interpretation of Article 222 are concerned. On a consideration, therefore, of the facts, circumstances and authorities the position is as follows:
(1) that Article 222 expressly excludes 'consent' and it is not possible to read the word 'consent' into Article 222 and thereby whittle down the power conferred on the President under this Article,
(2) that the transfer of a Judge or a C.J. of a High Court under Article 222 must be made in public interest or national interest,
(3) that non-consensual transfer does not amount to punishment or involve any stigma,
(4) that in suitable cases where mala fide is writ large on the face of it, an order of transfer made by the President would be subject to judicial review,
(5) that the transfer of a Judge from one High Court to another does not amount to a first or fresh appointment in any sense of the term,
(6) that a transfer made under Article 222 after complying with the conditions and circumstances mentioned above does not mar or erode the independence of judiciary.
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402. It has been vehemently argued by Mr. Seervai as also by Mr. Sorabjee who followed him that their main concern is that independence of judiciary should be maintained at all costs. Indeed, if they are really concerned that we should build up an independent judiciary then it is absolutely essential that new talents from outside should be imported in every High Court either to man it or to head it so that they may generate much greater confidence in the people than the local Judges. The position of a C.J. is indeed a very high constitutional position and our Constitution contains sufficient safeguards to protect both his decision-making process and his tenure. It is a well-known saying that power corrupts and absolute power corrupts absolutely. As man is not infallible, so is a Chief Justice, though a person holding a high judicial post is likely to be incorruptible because of the quality of sobriety and restraint that the judicial method contains. Even so, if a C.J. is from outside the State, the chances of his misusing his powers are reduced to the absolute minimum. We have pointed out that the power to formulate or evolve this policy clearly lies within the four-corners of Article 222 itself which contains a very wide power conditioned only by consultation with C.J.I. who is the highest judicial authority in the country. It is always open to the President, which in practice means the Central Government, to lay down a policy, norms and guidelines according to which the presidential powers are to be exercised and once these norms are followed, the powers of the President would be beyond judicial review."
On the issue in hand, V.D. Tulzapurkar, J. expressed the following view:-
"624. As regards the constitutional convention or practice and the undertaking which have been pressed into service in relation to Bar recruits as Additional Judges for basing their right to be considered for their continuance on the expiry of their initial term, the learned Attorney-General appearing for the Union of India raised a two fold contention. Regarding the former he urged that a constitutional convention or practice, howsoever wholesome, cannot affect, alter or control the plain meaning of Article 224(1) which according to him gives absolute power and complete discretion to the President in the matter of continuance of sitting Additional Judges on the expiry of their initial term, the pendency of arrears being relevant only for deciding whether or not Additional Judges should be appointed and not relevant with regard to a particular person to be appointed. As regards the undertaking he pointed out that the usual undertaking obtained from a Member of the Bar in all High Courts - and for that matter even the additional undertaking that is being obtained in the Bombay High Court if properly read will show that it merely creates a binding obligation on the concerned Member of the Bar but does not create any obligation or commitment on the part of the appointing authority to make the offer of permanent Judgeship to him. It is difficult to accept either of these contentions of the learned Attorney General. It was not disputed before us that constitutional conventions and practices have importance under unwritten as well as written Constitutions and the position that conventions have a role to play in interpreting articles of a Constitution is clear from several decided cases. In U.N.R. Rao v. Indira Gandhi [1971] 2 SCC 63, Chief Justice Sikri observed thus: (SCC p. 64, para 3)
"It was said that we must interpret Article 75(3) according to its own terms regardless of the conventions that prevail in the United Kingdom. If the words of an Article are clear, notwithstanding any relevant convention, effect will no doubt be given to the words. But it must be remembered that we are interpreting a Constitution and not an Act of Parliament, a Constitution which establishes a Parliamentary system of Government with a Cabinet. In trying to understand one may well keep in mind the conventions prevalent at the time the Constitution was framed."
In State of Rajasthan v. Union of India [1977] 3 SCC 592, also the importance of a constitutional convention or practice by way of crystallising the otherwise vague and loose content of a power to be found in certain article has been emphasised. In the State of W.B. v. Nripendra Nath Bagchi, AIR 1966 SC 447, the entire interpretation of the concept of 'vesting of control' over District Courts and Courts subordinate thereto in the High Court was animated by conventions and practices having regard to the history, object and purpose that lay behind the group of relevant articles, the principal purpose being, the securing of the independence of the subordinate judiciary. It is true that no constitutional convention or practice can affect, alter or control the operation of any article if its meaning is quite plain and clear but here Article 224(1) merely provides for situations when Additional Judges from duly qualified persons could be appointed to a High Court and at the highest reading the article with Section 14 of the General Clauses Act it can be said that the power conferred by that article may be exercised from time to time as occasion requires but on the question as to whether when the occasion arises to make appointment on expiry of the term of a sitting Additional Judge whether he should be continued or a fresher or outsider could be appointed by ignoring the erstwhile incumbent even when arrears continue to obtain in that High Court the article is silent and not at all clear and hence the principle invoked by the learned Attorney-General will not apply. On the other hand, it will be proper to invoke in such a situation the other well-settled principle that in construing a constitutional provision the implications which arise from the structure of the Constitution itself or from its scheme may legitimately be made and looking at Article 224(1) from this angle a wholesome constitutional convention or practice that has grown because of such implications will have to be borne in mind especially when it serves to safeguard one of the basic features which is the cardinal faith underlying our Constitution, namely, independence of the judiciary. In other words a limitation on the otherwise absolute power and discretion contained in Article 224(1) is required to be read into it because of the clear implication arising from the said cardinal faith which forms a fundamental pillar supporting the basic structure of the Constitution, as otherwise the exercise of the power in the absolute manner as suggested will be destructive of the same. That it is not sound approach to embark upon 'a strict literal reach' of any constitutional provision in order to determine its true ambit and effect is strikingly illustrated in the case of Article 368 which came up for consideration before this Court in Kesavananda Bharati case, (1973) 4 SCC 225, where this Court held that the basic or essential features of the Constitution do act as fetters or limitations on the otherwise wide amending power contained in that article. In Australia limitations on the law-making powers of the Parliament of the Federal Commonwealth over the States were read into the concerned provisions of the Constitution because of implications arising from the very federal nature of the Constitution: (vide Lord Mayor Councillors and Citizens of the City of Melbourne v. Commonwealth, 74 Commonwealth LR 31, and the State of Victoria v. Commonwealth of Australia, 122 Commonwealth LR 353). As regards the undertakings of the types mentioned above, it is true that strictly and legally speaking these undertakings only create a binding obligation on the concerned Member of the Bar and not on the appointing authority but it cannot be forgotten that when such undertakings were thought of, the postulate underlying the same was that there was no question of the appointing authority not making the offer of permanent Judgeship to the concerned Member of the Bar but that such an offer would be made and upon the same being made the sitting Additional Judge recruited from the Bar should not decline to accept it and revert to the Bar. I am therefore clearly of the view that the aforesaid convention or practice and the undertaking serve the cause of public interest in two respects as indicated above and those two aspects of public interest confer upon these sitting Additional Judges recruited from the Bar a legitimate expectancy and the enforceable right not to be dropped illegally or at the whim or caprice of the appointing authority but to be considered for continuance in that High Court either by way of extending their term or making them permanent in preference to freshers or outsiders and it is impossible to construe Article 224(1) as conferring upon the appointing authority absolute power and complete discretion in the matter of appointment of Additional Judges to a High Court as suggested and the suggested construction has to be rejected. In view of the above discussion it is clear that there is a valid classification between proposed appointees for initial recruitment and the sitting Additional Judges whose cases for their continuance after the expiry of their initial term are to be decided and the two are not in the same position."
The observations of D.A. Desai, J. are expressed hereunder:—
"696. It may be briefly mentioned here that Writ Petition No. 274 of 1981 filed in this Court and Transferred Cases Nos. 2, 6 and 24 of 1981 were listed to be heard along with the present batch of cases with a view to avoiding the repetition of the arguments on points common to both sets of cases. In the first group of cases the question of construction of Articles 217, 224 and other connected articles prominently figured in the context of circular of the Law Minister dated March 18, 1981, seeking consent of Additional Judges for being appointed as permanent Judges in other High Courts and the short-term extensions given to Shri O.N. Vohra, Shri S.N. Kumar and Shri S.B. Wad, Additional Judges of Delhi High Court and the final non-appointment of Shri O.N. Vohra and Shri S.N. Kumar. The submission was that the circular of the Law Minister manifests a covert attempt to transfer Additional Judges from one High Court to other High Court without consulting the Chief Justice of India as required by Article 222(1) and thereby circumventing the majority decision in Union of India v. Sankalchand Himatlal Sheth [1977] 4 SCC 193. The central theme was the scope, ambit and content of consultation which the President must have with the three constitutional functionaries set out in Article 217(1). In the second group of cases, the question arose in the context of transfer of Shri K.B.N. Singh, Chief Justice of Patna High Court as Chief Justice of Madras High Court consequent upon the transfer of Shri M.M. Ismail, Chief Justice of Madras High Court as Chief Justice of Kerala High Court by Presidential Notification dated January 19, 1981, in exercise of the power conferred upon him by Article 222. The controversy centred down the scope, ambit and content of consultation that the President must have with the Chief Justice of India before exercising the power to transfer under Article 222. Thus, the scope, ambit and content of consultation under Article 217 as also one of Article 222 which, as Mr Seervai stated, was more or less the same though the different facets on which consultation must be focussed may differ in the case of transfer and in the case of appointment, figured prominently in both the groups of cases. The parameters of scope, ambit and content of consultation both under Articles 217(1), 222 and 224, were drawn on a wide canvas to be tested on the touchstone of independence of judiciary being the fighting faith and fundamental and basic feature of the Constitution. It was stated that if the consultation itself is to provide a reliable safeguard against arbitrary and naked exercise of power against judiciary, the procedure of consultation must be so extensive as to cover all aspects of the matter and it must be made so firm and rigid that any contravention or transgression of it would be treated as mala fide or subversive of independence of judiciary and the decision can be corrected by judicial review. Therefore, at the outset it is necessary to be properly informed as to the concept of independence of judiciary as set out in the Constitution.
697. The entire gamut of arguments revolved principally round the construction of Articles 217 and 224 in one batch of petitions and Article 222 in another batch but the canvas was spread wide covering various other articles of the Constitution, analogous provisions in previous Government of India Acts, similar provisions in other democratic constitutions and reports of Law Commission. Rival constructions canvassed centred upon the pivotal assumption that independence of judiciary is a basic and fundamental feature of the Constitution which has its genesis in the power of judicial review which enables the court to declare executive and legislative actions ultra vires the Constitution. In this connection we are not starting on a clean slate as the contention in this very form and for an avowed object was widely canvassed in Sankalchand Himatlal Sheth v. Union of India [1976] 17 Guj LR 1017 (FB), and in Union of India v. Sankalchand Himatlal Sheth (supra). Some additional dimensions were added to this basic concept of independence of judiciary while both the parties vied with each other as in the past (see statement of Shri S.V. Gupte, then Attorney-General in Sheth case (supra), on proclaiming their commitment to independence of judiciary though in its scope and content and approach there was a marked divergence.
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771. Now, power is conferred on the President to make appointment of Judge of Supreme Court after consultation with such of the Judges of the Supreme Court and of the High Courts in the States as the President may deem necessary. The submission is that the expression 'may deem necessary' qualifies the expression 'consultation' and that if he deems otherwise the President can proceed to make appointment of the Chief Justice of India without consultation with any of the Judges of the Supreme Court and of the High Courts. In other words, it was submitted on behalf of the respondents, the President has a discretion to consult or not to consult Judges of the Supreme Court and High Courts before making appointment of Chief Justice of India. It was pointed out that where consultation is obligatory it is specifically provided and reference was made to the proviso extracted hereinabove wherein it is stated that it would be obligatory upon the President to consult the Chief Justice of India before making appointment of a Judge of the Supreme Court other than the Chief Justice of India. Undoubtedly, the proviso leaves no option to the President but to consult the Chief Justice of India while making appointment of a Judge of the Supreme Court other than the Chief Justice of India, but it is rather difficult to accept the construction as suggested on behalf of the respondents that in making appointment of the Chief Justice of India the President is at large and may not consult any functionary in the judicial branch of the State before making appointment of Chief Justice of India. The expression 'may deem necessary' qualifies the number of Judges of the Supreme Court and High Courts to be consulted. What is optional is selection of number of Judges to be consulted and not the consultation because the expression 'shall be appointed after consultation' would mandate consultation. An extreme submission that the President may consult High Court Judges for appointment of the Chief Justice of India omitting altogether Supreme Court Judges does not commend to us, because the consultation with 'such of the Judges of the Supreme Court and of the High Courts' would clearly indicate that the consultation has to be with some Judges of the Supreme Court and some Judges of the High Courts. The conjunction 'and' is clearly indicative of the intendment of the framers of the Constitution. If there was disjunctive 'or' between Supreme Court and High Courts in sub-article (2) of Article 124 there could have been some force in the submission that the President may appoint Chief Justice of India ignoring the Supreme Court and after consulting some High Court Judges. Undoubtedly, sub-article (2) does not cast an obligation to consult all Judges of the Supreme Court and all Judges of the High Courts but in practical working the President in order to discharge his function of selecting the best suitable person to be the Chief Justice of India must choose such fair sprinkling of Supreme Court and High Court Judges as would enable him to gather enough and relevant material which would help him in decision-making process. Mr Seervai submitted that this Court must avoid such construction of Article 124 which would enable the President to appoint Chief Justice of India without consultation with any judicial functionaries. That is certainly correct. But then he proceeded to suggest a construction where, by a constitutional convention, any necessity of consultation would be obviated and yet the executive power to be choosy and selective in appointment of Chief Justice of India can be controlled or thwarted. He said that a constitutional convention must be read that the seniormost amongst the puisne Judges of the Supreme Court should as a rule be appointed as Chief Justice of India except when he is physically unfit to shoulder the responsibilities. This constitutional convention, it was said, when read in Article 124(2) would obviate any necessity of consultation with any functionary in the judicial branch before making appointment of Chief Justice of India and yet would so circumscribe the power of the President as not to enable the executive to choose a person of its bend and thinking. In this very context it was pointed out that Article 126 permits the President to appoint even the juniormost Judge of the Supreme Court to be an acting Chief Justice of India and it was said that such an approach or such construction of Article 126 would be subversive of the independence of judiciary. It was said that if the juniormost can be appointed acting Chief Justice of India, every Judge in order to curry favour would decide in favour of executive. And as far as Article 124 is concerned it was said that if the convention of seniority is not read in Article 124(2), every Judge of the Supreme Court would be a possible candidate for the office of Chief Justice of India and on account of personal bias would be disqualified from being consulted. There is no warrant for such an extreme position and the reflection on the Judges of the Supreme Court is equally unwarranted. On the construction as indicated above there will be positive limitation on the power of the President while making appointment of Chief Justice of India and it is not necessary to read any limitation on the power of the President under Article 126 while making appointment of a Judge of the Supreme Court as acting Chief Justice of India. But the observation is incidental to the submission and may be examined in an appropriate case. And the question of construction is kept open.
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775. It was also stated that the expression 'obtain' in the circular has the element of coercion and a consent ceases to be consent if it is obtained under coercion. It was said that consent and coercion go ill together because forced assent would not be consent in the eye of law. It was said that the threat implicit in the circular becomes evident because the Chief Minister, the strong arm of the executive is being asked to obtain consent. If every little thing is looked upon with suspicion and as an attack on the independence of judiciary, it becomes absolutely misleading. Law Minister, if he writes directly to the Chief Justice or the Judge concerned, propriety of the action may be open to question. Chandrachud, J., has warned in Sheth case (supra) that the executive cannot and ought not to establish rapport with Judges (SCR p. 456 CD : SCC p. 230, para 43). Taking this direction in its letter and spirit, the Law Minister wrote to the Chief Ministers. The Chief Minister in turn was bound to approach the Chief Justice. This is also known to be a proper communication channel with Judges of High Court. In this context the expression 'obtain' would only mean request the Judge to give consent if he so desires. If he gives the consent, well and good, and if does not give, no evil consequences are likely to ensue. I am not impressed by the submission of the learned Attorney-General that one who gives consent may have some advantage over the one who does not. I do not see any remote advantage and if any such advantage is given and if charge of victimisation is made out by the Judge not giving consent, the arm of judicial review is strong enough to rectify the executive error.
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815. The public interest like public policy is an unruly horse and is incapable of any precise definition and, therefore, it was urged that this safeguard is very vague and of doubtful utility. It was urged that these safeguards failed to checkmate the arbitrary exercise of power in 1976. This approach overlooks the fact that the Lakshman Rekha drawn by the safeguards when transgressed or crossed, the judicial review will set at naught the mischief. True it is that it is almost next to impossible for individual Judge of a High Court to knock at the doors of the Courts because access to justice is via the insurmountable mountain of costs and expenses. This need not detain us because we have seen that in time of crisis the Bar has risen to the occasion twice over in near past though it must be conceded that judicial review is increasingly becoming the preserve of the high, mighty and the affluent. But the three safeguards, namely, full and effective consultation with the Chief Justice of India, and that the power to transfer can be exercised in public interest, and judicial review, would certainly insulate independence of judiciary against an attempt by the executive to control it."
Last of all, reference may be made to the observations of E.S. Venkataramiah, J., (as he then was) who held as under:—
'1245. The question of policy is a matter entirely for the President to decide. Even though the Chief Justice of India is consulted in that behalf by the President since the policy relates to the High Courts, his opinion is not binding on the President. It is open to the President to adopt any policy which is subject only to the judicial review by the Court. Under Article 222 of the Constitution the Chief Justice of India has to be consulted on the question whether a particular Judge should be transferred and where he should be transferred while implementing the said policy. If the Government requests the Chief Justice of India to give his opinion on a transfer to implement the said policy which is really in the public interest he cannot decline to do so. Even though the Chief Justice was opposed to the 'wholesale transfers' of Judges there is no bar for the Government treating the recommendation for transfers made by the Chief Justice of India as a part of the implementation of its policy. That the transfer of Shri K.B.N. Singh was on account of the policy of the Government can be gathered from the following statements in the affidavits filed before this Court: In para 8 of the affidavit dated September 16, 1981 of Shri K.B.N. Singh it is stated: "When the deponent wanted to know why he might be transferred to Madras, the Hon'ble Chief Justice of India merely said that it was the Government policy, but gave no clue as to what necessitated his transfer from Patna to Madras." In para 2(g) of the affidavit of the Chief Justice of India he has stated: "I deny that when Shri K.B.N. Singh wanted to know over the telephone on January 5, 1981, I stated merely that it was the 'Government policy'....". In paragraph 8 of the rejoinder-affidavit dated October 16, 1981 of Shri K.B.N. Singh, it is stated "at one point he also said that it was Government policy to effect transfer in batches of two or three'.
59. The sequence of judgments would now lead us to the judgment of this Court in S.P. Sampath Kumar v. Union of India [1987] 1 SCC 124. The view expressed by a bench of 5 Hon'ble Judges of this Court in the above case, was in respect of a controversy quite similar to the one in hand. In the instant judgment, the constitutional vires of the Administrative Tribunals Act, 1985 was under challenge. The above Act was framed under Article 323A of the Constitution. Article 323A was introduced in the Constitution by the Constitution (Forty-second Amendment) Act, 1976. The main judgment was delivered by Ranganath Misra, J. (as he then was) on behalf of himself and V. Khalid, G.L. Oza and M.M. Dutt, JJ. Insofar as the concurring view rendered by P.N. Bhagwati, CJ is concerned, the conclusion recorded in the following paragraphs has a bearing on the present controversy.
'3. It is now well settled as a result of the decision of this Court in Minerva Mills Ltd. v. Union of India [1980] 3 SCC 625, that judicial review is a basic and essential feature of the Constitution and no law passed by Parliament in exercise of its constituent power can abrogate it or take it away. If the power of judicial review is abrogated or taken away the Constitution will cease to be what it is. It is a fundamental principle of our constitutional scheme that every organ of the State, every authority under the Constitution, derives its power from the Constitution and has to act within the limits of such power. It is a limited government which we have under the Constitution and both the executive and the legislature have to act within the limits of the power conferred upon them under the Constitution. Now a question may arise as to what are the powers of the executive and whether the executive has acted within the scope of its power. Such a question obviously cannot be left to the executive to decide and for two very good reasons. First the decision of the question would depend upon the interpretation of the Constitution and the laws and this would pre-eminently be a matter fit to be decided by the judiciary, because it is the judiciary which alone would be possessed of expertise in this field and secondly, the constitutional and legal protection afforded to the citizen would become illusory, if it were left to the executive to determine the legality of its own action. So also if the legislature makes a law and a dispute arises whether in making the law, the legislature has acted outside the area of its legislative competence or the law is violative of the fundamental rights or of any other provisions of the Constitution, its resolution cannot, for the same reasons, be left to the determination of the legislature. The Constitution has, therefore created an independent machinery for resolving these disputes and this independent machinery is the judiciary which is vested with the power of judicial review to determine the legality of executive action and the validity of legislation passed by the legislature. The judiciary is constituted the ultimate interpreter of the Constitution and to it is assigned the delicate task of determining what is the extent and scope of the power conferred on each branch of government, what are the limits on the exercise of such power under the Constitution and whether any action of any branch transgresses such limits. It is also a basic principle of the rule of law which permeates every provision of the Constitution and which forms its very core and essence that the exercise of power by the executive or any other authority must not only be conditioned by the Constitution but also be in accordance with law and it is the judiciary which has to ensure that the law is observed and there is compliance with the requirements of law on the part of the executive and other authorities. This function is discharged by the judiciary by exercise of the power of judicial review which is a most potent weapon in the hands of the judiciary for maintenance of the Rule of Law. The power of judicial review is an integral part of our constitutional system and without it, there will be no government of laws and the Rule of Law would become a teasing illusion and a promise of unreality. That is why I observed in my judgment in Minerva Mills Ltd. case (supra) at p. 287 and 288: (SCC p. 678, para 87)
"I am of the view that if there is one feature of our Constitution which, more than any other, is basic and fundamental to the maintenance of democracy and the rule of law, it is the power of judicial review and it is unquestionably, to my mind, part of the basic structure of the Constitution. Of course, when I say this I should not be taken to suggest that effective alternative institutional mechanisms or arrangements for judicial review cannot be made by Parliament. But what I wish to emphasise is that judicial review is a vital principle of our Constitution and it cannot be abrogated without affecting the basic structure of the Constitution. If by a constitutional amendment, the power of judicial review is taken away and it is provided that the validity of any law made by the legislature shall not be liable to be called in question on any ground, even if it is outside the legislative competence of the legislature or is violative of any fundamental rights, it would be nothing short of subversion of the Constitution, for it would make a mockery of the distribution of legislative powers between the Union and the States and render the fundamental rights meaningless and futile. So also if a constitutional amendment is made which has the effect of taking away the power of judicial review and providing that no amendment made in the Constitution shall be liable to be questioned on any ground, even if such amendment is violative of the basic structure and, therefore, outside the amendatory power of Parliament, it would be making Parliament sole judge of the constitutional validity of what it has done and that would, in effect and substance, nullify the limitation on the amending power of Parliament and affect the basic structure of the Constitution. The conclusion must therefore inevitably follow that clause (4) of the Article 368 is unconstitutional and void as damaging the basic structure of the Constitution."
It is undoubtedly true that my judgment in Minerva Mills Ltd. case (supra) was a minority judgment but so far as this aspect is concerned, the majority Judges also took the same view and held that judicial review is a basic and essential feature of the Constitution and it cannot be abrogated without affecting the basic structure of the Constitution and it is equally clear from the same decision that though judicial review cannot be altogether abrogated by Parliament by amending the Constitution in exercise of its constituent power, Parliament can certainly, without in any way violating the basic structure doctrine, set up effective alternative institutional mechanisms or arrangements for judicial review. The basic and essential feature of judicial review cannot be dispensed with but it would be within the competence of Parliament to amend the Constitution so as to substitute in place of the High Court, another alternative institutional mechanism or arrangement for judicial review, provided it is no less efficacious than the High Court. Then, instead of the High Court, it would be another institutional mechanism or authority which would be exercising the power of judicial review with a view to enforcing the constitutional limitations and maintaining the rule of law. Therefore, if any constitutional amendment made by Parliament takes away from the High Court the power of judicial review in any particular area and vests it in any other institutional mechanism or authority, it would not be violative of the basic structure doctrine, so long as the essential condition is fulfilled, namely, that the alternative institutional mechanism or authority set up by the parliamentary amendment is no less effective than the High Court.
4. Here, in the present case, the impugned Act has been enacted by Parliament in exercise of the power conferred by clause (1) of Article 323-A which was introduced in the Constitution by Constitution (42nd Amendment) Act, 1976. Clause (2)(d) of this article provides that a law made by Parliament under clause (1) may exclude the jurisdiction of courts, except the jurisdiction of the Supreme Court under Article 136, with respect to the disputes or complaints referred to in clause (1). The exclusion of the jurisdiction of the High Court under Articles 226 and 227 by any law made by Parliament under clause (1) of Article 323-A is, therefore, specifically authorised by the constitutional amendment enacted in clause (2)(d) of that article. It is clear from the discussion in the preceding para that this constitutional amendment authorising exclusion of the jurisdiction of the High Court under Articles 226 and 227 postulates for its validity that the law made under clause (1) of Article 323-A excluding the jurisdiction of the High Court under Articles 226 and 227 must provide for an effective alternative institutional mechanism or authority for judicial review. If this constitutional amendment were to permit a law made under clause (1) of Article 323-A to exclude the jurisdiction of the High Court under Articles 226 and 227 without setting up an effective alternative institutional mechanism or arrangement for judicial review, it would be violative of the basic structure doctrine and hence outside the constituent power of Parliament. It must, therefore, be read as implicit in this constitutional amendment that the law excluding the jurisdiction of the High Court under Articles 226 and 227 permissible under it must not leave a void but it must set up another effective institutional mechanism or authority and vest the power of judicial review in it. Consequently, the impugned Act excluding the jurisdiction of the High Court under Articles 226 and 227 in respect of service matters and vesting such jurisdiction in the Administrative Tribunal can pass the test of constitutionality as being within the ambit and coverage of clause (2)(d) of Article 323-A, only if it can be shown that the Administrative Tribunal set up under the impugned Act is equally efficacious as the High Court, so far as the power of judicial review over service matters is concerned. We must, therefore, address ourselves to the question whether the Administrative Tribunal established under the impugned Act can be regarded as equally effective and efficacious in exercising the power of judicial review as the High Court acting under Articles 226 and 227 of the Constitution.'
Extracts from the judgment rendered by Ranganath Misra, J. (as he then was) are first of all being reproduced hereunder:—
'10. In the writ applications as presented, the main challenge was to the abolition of the jurisdiction of this Court under Article 32 in respect of specified service disputes. Challenge was also raised against the taking away of the jurisdiction of the High Court under Articles 226 and 227. It was further canvassed that establishment of Benches of the Tribunal at Allahabad, Bangalore, Bombay, Calcutta, Gauhati, Madras and Nagpur with the principal seat at Delhi would still prejudice the parties whose cases were already pending before the respective High Courts located at places other than these places and unless at the seat of every High Court facilities for presentation of applications and for hearing thereof were provided the parties and their lawyers would be adversely affected. The interim order made on October 31, 1985, made provision to meet the working difficulties. Learned Attorney-General on behalf of the Central Government assured the court that early steps would be taken to amend the law so as to save the jurisdiction under Article 32, remove other minor anomalies and set up a Bench of the Tribunal at the seat of every High Court. By the Administrative Tribunals (Amendment) Ordinance, 1986, these amendments were brought about and by now an appropriate Act of Parliament has replaced the Ordinance. Most of the original grounds of attack thus do not survive and the contentions that were canvassed at the hearing by the counsel appearing for different parties are these:
(1) Judicial review is a fundamental aspect of the basic structure of our Constitution and bar of the jurisdiction of the High Court under Articles 226 and 227 as contained in Section 28 of the Act cannot be sustained;
(2) Even if the bar of jurisdiction is upheld, the Tribunal being a substitute of the High Court, its constitution and set up should be such that it would in fact function as such substitute and become an institution in which the parties could repose faith and trust;
(3) Benches of the Tribunal should not only be established at the seat of every High Court but should be available at every place where the High Courts have permanent Benches;
(4) So far as Tribunals set up or to be set up by the Central or the State Governments are concerned, they should have no jurisdiction in respect of employees of the Supreme Court or members of the subordinate judiciary and employees working in such establishments inasmuch as exercise of jurisdiction of the Tribunal would interfere with the control absolutely vested in the respective High Courts in regard to the judicial and other subordinate officers under Article 235 of the Constitution.
11. After oral arguments were over, learned Attorney-General, after obtaining instructions from the Central Government filed a memorandum to the effect that Section 2(q) of the Act would be suitably amended so as to exclude officers and servants in the employment of the Supreme Court and members and staff of the subordinate judiciary from the purview of the Act. In the same memorandum it has also been said that Government would arrange for sittings of the Benches of the Tribunal at the seat or seats of each High Court on the basis that 'sittings' will include 'circuit sittings' and the details thereof would be worked out by the Chairman or the Vice-Chairman concerned.
12. With these concessions made by the learned Attorney-General, only two aspects remain to be dealt with by us, namely, those covered by the first and the second contentions.
13. Strong reliance was placed on the judgment of Bhagwati, J. (one of us - presently the learned Chief Justice) in Minerva Mills Ltd. v. Union of India [1980] 3 SCC 625, where it was said: (SCC p. 678, para 87)
"The power of judicial review is an integral part of our constitutional system and without it, there will be no government of laws and the rule of law would become a teasing illusion and a promise of unreality. I am of the view that if there is one feature of our Constitution which, more than any other, is basic and fundamental to the maintenance of democracy and the rule of law, it is the power of judicial review and it is unquestionably, to my mind, part of the basic structure of the Constitution. Of course, when I say this I should not be taken to suggest that effective alternative institutional mechanisms or arrangements for judicial review cannot be made by Parliament. But what I wish to emphasise is that judicial review is a vital principle of our Constitution and it cannot be abrogated without affecting the basic structure of the Constitution. If by a constitutional amendment, the power of judicial review is taken away and it is provided that the validity of any law made by the legislature shall not be liable to be called in question on any ground, even if it is outside the legislative competence of the legislature or is violative of any fundamental rights, it would be nothing short of subversion of the Constitution, for it would make a mockery of the distribution of legislative powers between the Union and the States and render the fundamental rights meaningless and futile. So also if a constitutional amendment is made which has the effect of taking away the power of judicial review…"
14. Article 32 was described by Dr Ambedkar in course of the debate in the Constituent Assembly as the 'soul' and 'heart' of the Constitution and it is in recognition of this position that though Article 323-A(2)(d) authorised exclusion of jurisdiction under Article 32 and the original Act had in Section 28 provided for it, by amendment jurisdiction under Article 32 has been left untouched. The Act thus saves jurisdiction of this Court both under Article 32 in respect of original proceedings as also under Article 136 for entertaining appeals against decisions of the Tribunal on grant of special leave. Judicial review by the Apex Court has thus been left intact.
15. The question that arises, however, for consideration is whether bar of jurisdiction under Articles 226 and 227 affects the provision for judicial review. The right to move the High Court in its writ jurisdiction - unlike the one under Article 32 - is not a fundamental right. Yet, the High Courts, as the working experience of three-and-a-half decades shows have in exercise of the power of judicial review played a definite and positive role in the matter of preservation of fundamental and other rights and in keeping administrative action under reasonable control. In these thirty-six years following the enforcement of the Constitution, not only has India's population been more than doubled but also the number of litigations before the courts including the High Courts has greatly increased. As the pendency in the High Courts increased and soon became the pressing problem of backlog, the nation's attention came to be bestowed on this aspect. Ways and means to relieve the High Courts of the load began to engage the attention of the government at the Centre as also in the various States. As early as 1969, a Committee was set up by the Central Government under the chairmanship of Mr Justice Shah of this Court to make recommendations suggesting ways and means for effective, expeditious and satisfactory disposal of matters relating to service disputes of government servants as it was found that a sizeable portion of pending litigations related to this category. The Committee recommended the setting up of an independent Tribunal to handle the pending cases before this Court and the High Courts. While this report was still engaging the attention of government, the Administrative Reforms Commission also took note of the situation and recommended the setting up of Civil Services Tribunals to deal with appeals of Government servants against disciplinary action. In certain States, Tribunals of this type came into existence and started functioning. But the Central Government looked into the matter further as it transpired that the major chunk of service litigations related to matters other than disciplinary action. In May 1976, a Conference of Chief Secretaries of the States discussed this problem. Then came the Forty-second Amendment of the Constitution bringing in Article 323-A which authorized Parliament to provide by law "for the adjudication or trial by Administrative Tribunals of disputes and complaints with respect to recruitment and conditions of service of persons appointed to public services and posts in connection with the affairs of the Union or of any State or of any local or other authority within the territory of India or under the control of the Government of India or of any Corporation owned or controlled by the government". As already stated this article envisaged exclusion of the jurisdiction of all courts, except the jurisdiction of the Supreme Court under Article 136, with respect to the disputes or complaints referred to in clause (1). Though the Constitution now contained the enabling power, no immediate steps were taken to set up any Tribunal as contemplated by Article 323-A. A Constitution Bench of this Court in K.K. Dutta v. Union of India [1980] 4 SCC 38, observed: [SCC p. 39, para 1 : SCC (L & S) p. 486]
"There are few other litigative areas than disputes between members of various services inter se, where the principle that public policy requires that all litigation must have an end can apply with greater force. Public servants ought not to be driven or required to dissipate their time and energy in courtroom battles. Thereby their attention is diverted from public to private affairs and their inter se disputes affect their sense of oneness without which no institution can function effectively. The constitution of Service Tribunals by State Governments with an apex Tribunal at the Centre, which, in the generality of cases, should be the final arbiter of controversies relating to conditions of service, including the vexed question of seniority, may save the courts from the avalanche of writ petitions and appeals in service matters. The proceedings of such Tribunals can have the merit of informality and if they will not be tied down to strict rules of evidence, they might be able to produce solutions which will satisfy many…"
In the meantime the problem of the backlog of cases in the High Courts became more acute and pressing and came to be further discussed in Parliament and in conferences and seminars. Ultimately in January 1985, both Houses of Parliament passed the Bill and with the Presidential assent on February 27, 1985, the law enabling the long awaited Tribunal to be constituted came into existence. As already noticed, the Central Government notified the Act to come into force with effect from November 1, 1985.
16. Exclusion of the jurisdiction of the High Courts in service matters and its propriety as also validity have thus to be examined in the background indicated above. We have already seen that judicial review by this Court is left wholly unaffected and thus there is a forum where matters of importance and grave injustice can be brought for determination or rectification. Thus exclusion of the jurisdiction of the High Court does not totally bar judicial review. This Court in Minerva Mills' case (supra) did point out that "effective alternative institutional mechanisms or arrangements for judicial review" can be made by Parliament. Thus it is possible to set up an alternative institution in place of the High Court for providing judicial review. The debates and deliberations spread over almost two decades for exploring ways and means for relieving the High Courts of the load of backlog of cases and for assuring quick settlement of service disputes in the interest of the public servants as also the country cannot be lost sight of while considering this aspect. It has not been disputed before us - and perhaps could not have been - that the Tribunal under the scheme of the Act would take over a part of the existing backlog and a share of the normal load of the High Courts. The Tribunal has been contemplated as a substitute and not as supplemental to the High Court in the scheme of administration of justice. To provide the Tribunal as an additional forum from where parties could go to the High Court would certainly have been a retrograde step considering the situation and circumstances to meet which the innovation has been brought about. Thus barring of the jurisdiction of the High Court can indeed not be a valid ground of attack.
17. What, however, has to be kept in view is that the Tribunal should be a real substitute of the High Court - not only in form and de jure but in content and de facto. As was pointed out in Minerva's Mills case (supra), the alternative arrangement has to be effective and efficient as also capable of upholding the constitutional limitations. Article 16 of the Constitution guarantees equality of opportunity in matters of public employment. Article 15 bars discrimination on grounds of religion, race, caste, sex or place of birth. The touch-stone of equality enshrined in Article 14 is the greatest of guarantees for the citizen. Centering around these articles in the Constitution a service jurisprudence has already grown in this country. Under Sections 14 and 15 of the Act all the powers of the Courts except those of this Court in regard to matters specified therein vest in the Tribunal - either Central or State. Thus the Tribunal is the substitute of the High Court and is entitled to exercise the powers thereof.
18. The High Courts have been functioning over a century and a quarter and until the Federal Court was established under the Government of India Act, 1935, used to be the highest courts within their respective jurisdictions subject to an appeal to the Privy Council in a limited category of cases. In this long period of about six scores of years, the High Courts have played their role effectively, efficiently as also satisfactorily. The litigant in this country has seasoned himself to look upto the High Court as the unfailing protector of his person, property and honour. The institution has served its purpose very well and the common man has thus come to repose great confidence therein. Disciplined, independent and trained Judges well versed in law and working with all openness in an unattached and objective manner have ensured dispensation of justice over the years. Aggrieved people approach the Court - the social mechanism to act as the arbiter - not under legal obligation but under the belief and faith that justice shall be done to them and the State's authorities would implement the decision of the Court. It is, therefore, of paramount importance that the substitute institution - the Tribunal - must be a worthy successor of the High Court in all respects. That is exactly what this Court intended to convey when it spoke of an alternative mechanism in Minerva Mills' case (supra)'.
60. Reference may also be made to the decision rendered by this Court in L. Chandra Kumar (supra). The instant decision was rendered by a constitution bench of 7 Judges. The question which arose for determination in the instant judgment was, whether the power conferred upon the Parliament and the State legislatures vide Articles 323A(2)(d) and 323B(3)(d) totally excluding the jurisdiction of "all courts" except the Supreme Court, under Article 136 of the Constitution, violated the "basic structure" of the Constitution. In other words, the question was, whether annulling/retracting the power of "judicial review" conferred on High Courts (under Articles 226 and 227 of the Constitution) and on the Supreme Court (under Articles 32 of the Constitution), was violative of the "basic structure" of the Constitution. Furthermore, whether the tribunals constituted under Articles 323A and 323B of the Constitution, possess the competence to test the constitutional validity of statutory provisions/rules? And also, whether Tribunals constituted under Articles 323A and 323B of the Constitution could be said to be effective substitutes of the jurisdiction vested in the High Courts? And if not, what changes were required? The above controversy came to be referred to the constitution bench in furtherance of an order passed in L. Chandra Kumar v. Union of India [1995] 1 SCC 400, on account of the decisions rendered in post S.P. Sampath Kumar cases (supra), namely, J.B.Chopra v. Union of India [1987] 1 SCC 422, M.B. Majumdar v. Union of India [1990] 4 SCC 501, Amulya Chandra Kalita v. Union of India [1991] 1 SCC 181, R.K. Jain v. Union of India [1993] 4 SCC 119, and Dr. Mahabal Ram v. Indian Council of Agricultural Research [1994] 2 SCC 410. On the issues which are relevant to the present controversy, this Court observed as under:—
"76. To express our opinion on the issue whether the power of judicial review vested in the High Courts and in the Supreme Court under Articles 226/227 and 32 is part of the basic structure of the Constitution, we must first attempt to understand what constitutes the basic structure of the Constitution. The doctrine of basic structure was evolved in Kesavananda Bharati case,(1973) 4 SCC 225. However, as already mentioned, that case did not lay down that the specific and particular features mentioned in that judgment alone would constitute the basic structure of our Constitution. Indeed, in the judgments of Shelat and Grover, JJ., Hegde and Mukherjea, JJ. and Jaganmohan Reddy, J., there are specific observations to the effect that their list of essential features comprising the basic structure of the Constitution are illustrative and are not intended to be exhaustive. In Indira Gandhi case, 1975 Supp. SCC 1, Chandrachud, J. held that the proper approach for a Judge who is confronted with the question whether a particular facet of the Constitution is part of the basic structure, is to examine, in each individual case, the place of the particular feature in the scheme of our Constitution, its object and purpose, and the consequence of its denial on the integrity of our Constitution as a fundamental instrument for the governance of the country. (supra at pp. 751-752). This approach was specifically adopted by Bhagwati, J. in Minerva Mills case, (1980) 3 SCC 625, (at pp. 671-672) and is not regarded as the definitive test in this field of Constitutional Law.
77. We find that the various factors mentioned in the test evolved by Chandrachud, J. have already been considered by decisions of various Benches of this Court that have been referred to in the course of our analysis. From their conclusions, many of which have been extracted by us in toto, it appears that this Court has always considered the power of judicial review vested in the High Courts and in this Court under Articles 226 and 32 respectively, enabling legislative action to be subjected to the scrutiny of superior courts, to be integral to our constitutional scheme. While several judgments have made specific references to this aspect [Gajendragadkar, C.J. in Keshav Singh case, AIR 1965 SC 745, Beg, J. and Khanna, J. in Kesavananda Bharati case (supra), Chandrachud, C.J. and Bhagwati, J. in Minerva Mills (supra), Chandrachud, C.J. in Fertilizer Kamgar, (1981) 1 SCC 568, K.N. Singh, J. in Delhi Judicial Service Assn., (1991) 4 SCC 406] the rest have made general observations highlighting the significance of this feature.
78. The legitimacy of the power of courts within constitutional democracies to review legislative action has been questioned since the time it was first conceived. The Constitution of India, being alive to such criticism, has, while conferring such power upon the higher judiciary, incorporated important safeguards. An analysis of the manner in which the Framers of our Constitution incorporated provisions relating to the judiciary would indicate that they were very greatly concerned with securing the independence of the judiciary. These attempts were directed at ensuring that the judiciary would be capable of effectively discharging its wide powers of judicial review. While the Constitution confers the power to strike down laws upon the High Courts and the Supreme Court, it also contains elaborate provisions dealing with the tenure, salaries, allowances, retirement age of Judges as well as the mechanism for selecting Judges to the superior courts. The inclusion of such elaborate provisions appears to have been occasioned by the belief that, armed by such provisions, the superior courts would be insulated from any executive or legislative attempts to interfere with the making of their decisions. The Judges of the superior courts have been entrusted with the task of upholding the Constitution and to this end, have been conferred the power to interpret it. It is they who have to ensure that the balance of power envisaged by the Constitution is maintained and that the legislature and the executive do not, in the discharge of their functions, transgress constitutional limitations. It is equally their duty to oversee that the judicial decisions rendered by those who man the subordinate courts and tribunals do not fall foul of strict standards of legal correctness and judicial independence. The constitutional safeguards which ensure the independence of the Judges of the superior judiciary, are not available to the Judges of the subordinate judiciary or to those who man tribunals created by ordinary legislations. Consequently, Judges of the latter category can never be considered full and effective substitutes for the superior judiciary in discharging the function of constitutional interpretation. We, therefore, hold that the power of judicial review over legislative action vested in the High Courts under Article 226 and in this Court under Article 32 of the Constitution is an integral and essential feature of the Constitution, constituting part of its basic structure. Ordinarily, therefore, the power of High Courts and the Supreme Court to test the constitutional validity of legislations can never be ousted or excluded.
79. We also hold that the power vested in the High Courts to exercise judicial superintendence over the decisions of all courts and tribunals within their respective jurisdictions is also part of the basic structure of the Constitution. This is because a situation where the High Courts are divested of all other judicial functions apart from that of constitutional interpretation, is equally to be avoided.
	 
	**
	**
	**


96. It has been brought to our notice that one reason why these Tribunals have been functioning inefficiently is because there is no authority charged with supervising and fulfilling their administrative requirements. To this end, it is suggested that the Tribunals be made subject to the supervisory jurisdiction of the High Courts within whose territorial jurisdiction they fall. We are, however, of the view that this may not be the best way of solving the problem. We do not think that our constitutional scheme requires that all adjudicatory bodies which fall within the territorial jurisdiction of the High Courts should be subject to their supervisory jurisdiction. If the idea is to divest the High Courts of their onerous burdens, then adding to their supervisory functions cannot, in any manner, be of assistance to them. The situation at present is that different Tribunals constituted under different enactments are administered by different administrative departments of the Central and the State Governments. The problem is compounded by the fact that some Tribunals have been created pursuant to Central Legislations and some others have been created by State Legislations. However, even in the case of Tribunals created by parliamentary legislations, there is no uniformity in administration. We are of the view that, until a wholly independent agency for the administration of all such Tribunals can be set up, it is desirable that all such Tribunals should be, as far as possible, under a single nodal ministry which will be in a position to oversee the working of these Tribunals. For a number of reasons that Ministry should appropriately be the Ministry of Law. It would be open for the Ministry, in its turn, to appoint an independent supervisory body to oversee the working of the Tribunals. This will ensure that if the President or Chairperson of the Tribunal is for some reason unable to take sufficient interest in the working of the Tribunal, the entire system will not languish and the ultimate consumer of justice will not suffer. The creation of a single umbrella organisation will, in our view, remove many of the ills of the present system. If the need arises, there can be separate umbrella organisations at the Central and the State levels. Such a supervisory authority must try to ensure that the independence of the members of all such Tribunals is maintained. To that extent, the procedure for the selection of the members of the Tribunals, the manner in which funds are allocated for the functioning of the Tribunals and all other consequential details will have to be clearly spelt out.
97. The suggestions that we have made in respect of appointments to Tribunals and the supervision of their administrative function need to be considered in detail by those entrusted with the duty of formulating the policy in this respect. That body will also have to take into consideration the comments of expert bodies like the LCI and the Malimath Committee in this regard. We, therefore, recommend that the Union of India initiate action in this behalf and after consulting all concerned, place all these Tribunals under one single nodal department, preferably the Legal Department.
98. Since we have analysed the issue of the constitutional validity of Section 5(6) of the Act at length, we may now pronounce our opinion on this aspect. Though the vires of the provision was not in question in Dr Mahabal Ram case, (1994) 2 SCC 401, we believe that the approach adopted in that case, the relevant portion of which has been extracted in the first part of this judgment, is correct since it harmoniously resolves the manner in which Sections 5(2) and 5(6) can operate together. We wish to make it clear that where a question involving the interpretation of a statutory provision or rule in relation to the Constitution arises for the consideration of a Single Member Bench of the Administrative Tribunal, the proviso to Section 5(6) will automatically apply and the Chairman or the Member concerned shall refer the matter to a Bench consisting of at least two Members, one of whom must be a Judicial Member. This will ensure that questions involving the vires of a statutory provision or rule will never arise for adjudication before a Single Member Bench or a Bench which does not consist of a Judicial Member. So construed, Section 5(6) will no longer be susceptible to charges of unconstitutionality.
99. In view of the reasoning adopted by us, we hold that clause 2(d) of Article 323-A and clause 3(d) of Article 323-B, to the extent they exclude the jurisdiction of the High Courts and the Supreme Court under Articles 226/227 and 32 of the Constitution, are unconstitutional. Section 28 of the Act and the "exclusion of jurisdiction" clauses in all other legislations enacted under the aegis of Articles 323-A and 323-B would, to the same extent, be unconstitutional. The jurisdiction conferred upon the High Courts under Articles 226/227 and upon the Supreme Court under Article 32 of the Constitution is a part of the inviolable basic structure of our Constitution. While this jurisdiction cannot be ousted, other courts and Tribunals may perform a supplemental role in discharging the powers conferred by Articles 226/227 and 32 of the Constitution. The Tribunals created under Article 323-A and Article 323-B of the Constitution are possessed of the competence to test the constitutional validity of statutory provisions and rules. All decisions of these Tribunals will, however, be subject to scrutiny before a Division Bench of the High Court within whose jurisdiction the Tribunal concerned falls. The Tribunals will, nevertheless, continue to act like courts of first instance in respect of the areas of law for which they have been constituted. It will not, therefore, be open for litigants to directly approach the High Courts even in cases where they question the vires of statutory legislations (except where the legislation which creates the particular Tribunal is challenged) by overlooking the jurisdiction of the Tribunal concerned. Section 5(6) of the Act is valid and constitutional and is to be interpreted in the manner we have indicated."
61. Reference was then made to Union of India v. Madras Bar Association [2010] 11 SCC 1. The instant decision was rendered by a constitution bench of 5 Judges. The controversy adjudicated upon in this case related to a challenge to the constitutional validity of Parts 1B and 1C of the Companies Act, 1956. These parts were inserted into the Companies Act, by the Companies (Second Amendment) Act, 2002. Thereby, provision was made for the constitution of the National Company Law Tribunal and the National Company Law Appellate Tribunal. The relevant questions raised in the present controversy, are being noticed. Firstly, whether Parliament does not have the jurisdiction/legislative competence, to vest intrinsic judicial functions, that have been traditionally performed by High Courts, in any tribunal outside the judiciary? Secondly, whether transferring of the entire company law jurisdiction, hitherto before vested in High Courts, to the National Company Law Tribunal, which was not under the control of the judiciary, was violative of the principles of "separation of powers" and "independence of judiciary"? Thirdly, whether Sections 10-FB, 10-FD, 10-FE, 10-FF, 10-FL(2), 10-FO, 10-FR(3), 10-FT, 10-FX contained in Parts I-B and I-C of the Companies Act, by virtue of the above amendment, were unconstitutional being in breach of the principles of the "rule of law", "separation of powers" and "independence of judiciary"? The relevant narration and conclusions recorded by this Court are being reproduced hereunder:—
"Section 10-FD(3)(f): Appointment of Technical Member to NCLT
16. The High Court has held that appointment of a member under the category specified in Section 10-FD(3)(f), can have a role only in matters concerning revival and rehabilitation of sick industrial companies and not in relation to other matters. The High Court has therefore virtually indicated that NCLT should have two divisions, that is an Adjudication Division and a Rehabilitation Division and persons selected under the category specified in clause (f) should only be appointed as Members of the Rehabilitation Division.
17 The Union Government contends that similar provision exists in Section 4(3) of the Sick Industrial Companies (Special Provisions) Act, 1985; that the provision is only an enabling one so that the best talent can be selected by the Selection Committee headed by the Chief Justice of India or his nominee; and that it may not be advisable to have division or limit or place restrictions on the power of the President of the Tribunal to constitute appropriate benches. It is also pointed out that a technical member would always sit in a Bench with a judicial member.
Section 10-FD(3)(g): Qualification for appointment of Technical Member 
18. The High Court has observed that in regard to the Presiding Officers of the Labour Courts and the Industrial Tribunals or the National Industrial Tribunal, a minimum period of three to five years' experience should be prescribed, as what is sought to be utilised is their expert knowledge in labour laws.
19. The Union Government submits that it may be advisable to leave the choice of selection of the most appropriate candidate to the Committee headed by the Chief Justice of India or his nominee.
20. The High Court has also observed that as persons who satisfy the qualifications prescribed in Section 10-FD(3)(g) would be persons who fall under Section 10-FD(2)(a), it would be more appropriate to include this qualification in Section 10-FD(2)(a). It has also observed in Section 10-FL dealing with "Benches of the Tribunal", a provision should be made that a "judicial member" with this qualification shall be a member of the Special Bench referred to in Section 10-FL(2) for cases relating to rehabilitation, restructuring or winding up of companies.
21. The Union Government has not accepted these findings and contends that the observations of the High Court would amount to judicial legislation.
Section 10-FD(3)(h): Qualification of Technical Member of NCLT 
22. The High Court has observed that clause (h) referring to the category of persons having special knowledge of and experience in matters relating to labour, for not less than 15 years is vague and should be suitably amended so as to spell out with certainty the qualification which a person to be appointed under clause (h) should possess.
23. The Union Government contends that in view of the wide and varied experience possible in labour matters, it may not be advisable to set out the nature of experience or impose any restrictions in regard to the nature of experience. It is submitted that the Selection Committee headed by the Chief Justice of India or his nominee would consider each application on its own merits.
24. The second observation of the High Court is that the member selected under the category mentioned in clause (h) must confine his participation only to the Benches dealing with revival and rehabilitation of sick companies and should also be excluded from functioning as a single-Member Bench for any matter.
25. The Union Government contends that it may not be advisable to fetter the prerogative of the President of the Tribunal to constitute benches by making use of available members. It is also pointed out that it may not be proper to presume that a person well versed in labour matters will be unsuitable to be associated with a judicial member in regard to adjudication of winding-up matters.
	 
	**
	**
	**


Section 10-FX: Selection process for President/Chairperson
31. The High Court has expressed the view that the selection of the President/Chairperson should be by a Committee headed by the Chief Justice of India in consultation with two senior Judges of the Supreme Court.
32. The Union Government has submitted that it would not be advisable to make such a provision in regard to appointment of the President/Chairperson of statutory tribunals. It is pointed out that no other legislation constituting tribunals has such a provision."
In order to assail the challenge to the provisions extracted hereinabove, the Union of India asserted, that the Madras High Court (the judgment whereof was, also under challenge) having held that the Parliament had the competence and the power to establish the National Company Law Tribunal and the National Company Law Appellate Tribunal, ought to have dismissed the writ petition. The assertion at the hands of the Union of India was, that some of the directions contained in the judgment rendered by the Madras High Court, reframed and recast Parts 1B and 1C introduced by the Amendment Act and amounted to converting "judicial review" into judicial legislation. It was, however noticed, that the Union of India having agreed to rectify several of the defects pointed out by the High Court, the appeal of the Union of India was restricted to the findings of the High Court relating to Sections 10-FD(3)(f), (g), (h) and 10-FX. To understand the tenor of the issue which was the subject matter before this Court, it is relevant to extract some of the provisions of the Companies Act, 1956 as amended by the Companies (Second Amendment) Act, 2002, relating to the constitution of the National Company Law Tribunal and the National Company Law Appellate Tribunal). The same are reproduced hereunder:—
"Part I-B
National Company Law Tribunal
10-FB. Constitution of National Company law Tribunal.- The central Government shall, by notification in the Official Gazette, constitute a Tribunal to be known as the National Company Law Tribunal to exercise and discharge such powers and functions as are, or may be, conferred on it by or under this Act or any other law for the time being in force.
10-FC. Composition of Tribunal.- The Tribunal shall consist of a President and such number of judicial and technical members not exceeding sixty-two, as the Central Government deems fit, to be appointed by that Government, by notification in the Official Gazette.
10-FD. Qualifications for appointment of President and Members -
(1) The Central Government shall appoint a person who has been, or is qualified to be, a Judge of a High Court as the President of the Tribunal.
(2) A person shall not be qualified for appointment as judicial member unless he -
	(a)
	 
	has, for at least fifteen years, held a judicial office in the territory of India; or

	(b)
	 
	has, for at least ten years been an advocate of a High Court, or has partly held judicial office and has been partly in practice as an advocate for a total period of fifteen years; or

	(c)
	 
	has held for at least fifteen years a Group A post or an equivalent post under the Central Government or a State Government including at least three years of service as a Member of the Indian Company Law Service (Legal Branch) in Senior Administrative Grade in that service; or

	(d)
	 
	has held for at least fifteen years a Group A post or an equivalent post under the Central Government (including at least three years of service as a Member of the Indian Legal Service in Grade I of that service).


(3) A person shall not be qualified for appointment as technical member unless he -
	(a)
	 
	has held for at least fifteen years a Group A post or an equivalent post under the Central Government or a State Government [including at least three years of service as a Member of the Indian Company Law Service (Accounts Branch) in Senior Administrative Grade in that service]; or

	(b)
	 
	is, or has been, a Joint Secretary to the Government of India under the Central Staffing Scheme, or held any other post under the Central Government or a State Government carrying a scale of pay which is not less than that of a Joint Secretary to the Government of India, for at least five years and has adequate knowledge of, and experience in, dealing with problems relating to company law; or

	(c)
	 
	is, or has been, for at least fifteen years in practice as a chartered accountant under the Chartered Accountants Act, 1949 (38 of 1949); or

	(d)
	 
	is, or has been, for at least fifteen years in practice as a cost accountant under the Cost and Works Accountants Act, 1959 (23 of 1959); or

	(e)
	 
	is, or has been, for at least fifteen years working experience as a Secretary in whole time practice as defined in clause (45-A) of Section 2 of this Act and is a member of the Institute of the Company Secretaries of India constituted under the Company Secretaries Act, 1980 (56 of 1980); or

	(f)
	 
	is a person of ability, integrity and standing having special knowledge of, and professional experience of not less than twenty years in science, technology, economics, banking, industry, law, matters relating to industrial finance, industrial management, industrial reconstruction, administration, investment, accountancy, marketing or any other matter, the special knowledge of, or professional experience in, which would be in the opinion of the Central Government useful to the Tribunal; or

	(g)
	 
	is, or has been, a Presiding Officer of a Labour Court, Tribunal or National Tribunal constituted under the Industrial Disputes Act, 1947 (14 of 1947); or

	(h)
	 
	is a person having special knowledge of, and experience of not less than fifteen years in, the matters relating to labour.


Explanation. - For the purposes of this Part -
	(i)
	 
	judicial member' means a Member of the Tribunal appointed as such under sub-section (2) of Section 10-FD and includes the President of the Tribunal;

	(ii)
	 
	technical member' means a Member of the Tribunal appointed as such under sub-section (3) of Section 10-FD.


10-FE. Term of office of President and Members. - The President and every other Member of the Tribunal shall hold office as such for a term of three years from the date on which he enters upon his office, but shall be eligible for reappointment:
Provided that no President or other Member shall hold office as such after he has attained -
	(a)
	 
	in the case of the President, the age of sixty-seven years;

	(b)
	 
	in the case of any other Member, the age of sixty-five years:


Provided further that the President or other Member may retain his lien with his parent cadre or Ministry or Department, as the case may be, while holding office as such.
10-FF. Financial and administrative powers of Member Administration.- The Central Government shall designate any judicial member or technical member as Member (Administration) who shall exercise such financial and administrative powers as may be vested in him under the rules which may be made by the Central Government
Provided that the Member (Administration) shall have authority to delegate such of his financial and administrative powers as he may think fit to any other officer of the Tribunal subject to the condition that such officer shall, while exercising such delegated powers continue to act under the direction, superintendence and control of the Member (Administration).
	 
	**
	**
	**


10-FK. Officers and employees of Tribunal - (1) The Central Government shall provide the Tribunal with such officers and other employees as it may deem fit.
(2) The officers and other employees of the Tribunal shall discharge their functions under the general superintendence of the Member Administration.
(3) The salaries and allowances and other terms and conditions of service of the officers and other employees of the Tribunal shall be such as may be prescribed.
10-FL. Benches of Tribunal - (1) Subject to the provisions of this section, the powers of the Tribunal may be exercised by Benches, constituted by the President of the Tribunal, out of which one shall be a judicial member and another shall be a technical member referred to in clauses (a) to (f) of sub-section (3) of Section 10-FD:
Provided that it shall be competent for the Members authorised in this behalf to function as a Bench consisting of a single Member and exercise the jurisdiction, powers and authority of the Tribunal in respect of such class of cases or such matters pertaining to such class of cases, as the President of the Tribunal may, by general or special order, specify:
Provided further that if at any stage of the hearing of any such case or matter, it appears to the Member of the Tribunal that the case or matter is of such a nature that it ought to be heard by a Bench consisting of two Members, the case or matter may be transferred by the President of the Tribunal or, as the case may be, referred to him for transfer to such Bench as the President may deem fit.
(2) The President of the Tribunal shall, for the disposal of any case relating to rehabilitation, restructuring or winding up of the companies, constitute one or more special Benches consisting of three or more Members, each of whom shall necessarily be a judicial member, a technical member appointed under any of the clauses (a) to (f) of sub-section (3) of Section 10-FD, and a Member appointed under clause (g) or clause (h) of sub-section (3) of Section 10-FD:
Provided that in case a Special Bench passes an order in respect of a company to be wound up, the winding-up proceedings of such company may be conducted by a Bench consisting of a single Member.
(3) If the Members of a Bench differ in opinion on any point or points, it shall be decided according to the majority, if there is a majority, but if the Members are equally divided, they shall state the point or points on which they differ, and the case shall be referred by the President of the Tribunal for hearing on such point or points by one or more of the other Members of the Tribunal and such point or points shall be decided according to the opinion of the majority of Members of the Tribunal who have heard the case, including those who first heard it.
(4) There shall be constituted such number of Benches as may be notified by the Central Government.
(5) In addition to the other Benches, there shall be a Principal Bench at New Delhi presided over by the President of the Tribunal.
(6) The Principal Bench of the Tribunal shall have powers of transfer of proceedings from any Bench to another Bench of the Tribunal in the event of inability of any Bench from hearing any such proceedings for any reason:
Provided that no transfer of any proceedings shall be made under this sub-section except after recording the reasons for so doing in writing.
	 
	**
	**
	**


10-FO. Delegation of powers. - The Tribunal may, by general or special order, delegate, subject to such conditions and limitations, if any, as may be specified in the order, to any Member or officer or other employee of the Tribunal or other person authorized by the Tribunal to manage any industrial company or industrial undertaking or any operating agency, such powers and duties under this Act as it may deem necessary.
PART I-C
APPELLATE TRIBUNAL
	 
	**
	**
	**


10-FR. Constitution of Appellate Tribunal - (1) The Central Government shall, by notification in the Official Gazette, constitute with effect from such date as may be specified therein, an Appellate Tribunal to be called the ‗National Company Law Appellate Tribunal' consisting of a Chairperson and not more than two Members, to be appointed by that Government, for hearing appeals against the orders of the Tribunal under this Act.
(2) The Chairperson of the Appellate Tribunal shall be a person who has been a Judge of the Supreme Court or the Chief Justice of a High Court.
(3) A Member of the Appellate Tribunal shall be a person of ability, integrity and standing having special knowledge of, and professional experience of not less than twenty-five years in, science, technology, economics, banking, industry, law, matters relating to labour, industrial finance, industrial management, industrial reconstruction, administration, investment, accountancy, marketing or any other matter, the special knowledge of, or professional experience in which, would be in the opinion of the Central Government useful to the Appellate Tribunal.
	 
	**
	**
	**


10-FT. Term of office of Chairperson and Members - The Chairperson or a Member of the Appellate Tribunal shall hold office as such for a term of three years from the date on which he enters upon his office, but shall be eligible for reappointment for another term of three years:
Provided that no Chairperson or other Member shall hold office as such after he has attained -
	(a)
	 
	in the case of the Chairperson, the age of seventy years;

	(b)
	 
	in the case of any other Member, the age of sixty-seven years.

	 
	**
	**
	**


10-FX. Selection Committee.- (1) The Chairperson and Members of the Appellate Tribunal and President and Members of the Tribunal shall be appointed by the Central Government on the recommendations of a Selection Committee consisting of -
	(a)
	 
	Chief Justice of India or his nominee Chairperson;

	(b)
	 
	Secretary in the Ministry of Finance and Company Affairs Member;

	(c)
	 
	Secretary in the Ministry of Labour Member;

	(d)
	 
	Secretary in the Ministry of Law and Justice (Department of Legal Affairs or Legislative Department) Member;

	(e)
	 
	Secretary in the Ministry of Finance and Company Affairs (Department of Company Affairs) Member.


(2) The Joint Secretary in the Ministry or Department of the Central Government dealing with this Act shall be the Convenor of the Selection Committee.
	 
	**
	**
	**


(5) Before recommending any person for appointment as the Chairperson and Members of the Appellate Tribunal and President and Members of the Tribunal, the Selection Committee shall satisfy itself that such person does not have financial or other interest which is likely to affect prejudicially his functions as such Chairperson or Member of the Appellate Tribunal or President or Member of the Tribunal, as the case may be.
(6) No appointment of the Chairperson and Members of the Appellate Tribunal and President and Members of the Tribunal shall be invalidated merely by reason of any vacancy or any defect in the constitution of the Selection Committee.
	 
	**
	**
	**


10-G. Power to punish for contempt - The Appellate Tribunal shall have the same jurisdiction, powers and authority in respect of contempt of itself as the High Court has and may exercise, for this purpose under the provisions of the Contempt of Courts Act, 1971 (70 of 1971), which shall have the effect subject to modifications that -
	(a)
	 
	the reference therein to a High Court shall be construed as including a reference to the Appellate Tribunal;

	(b)
	 
	the reference to Advocate General in Section 15 of the said Act shall be construed as a reference to such law officers as the Central Government may specify in this behalf.

	 
	**
	**
	**


10-GB. Civil court not to have jurisdiction.- (1) No civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which the Tribunal or the Appellate Tribunal is empowered to determine by or under this Act or any other law for the time being in force and no injunction shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of any power conferred by or under this Act or any other law for the time being in force.
10-GF. Appeal to Supreme Court.- Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Appellate Tribunal to him on any question of law arising out of such decision or order:
Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days."
Having noticed the relevant statutory provisions, this Court made detailed observations relating to "difference between Courts and Tribunals", "Re: independence of judiciary", "separation of powers", and "whether the Government can transfer judicial functions traditionally performed by Courts, to Tribunals", as under:—
'70. But in India, unfortunately tribunals have not achieved full independence. The Secretary of the "sponsoring department" concerned sits in the Selection Committee for appointment. When the tribunals are formed, they are mostly dependent on their sponsoring department for funding, infrastructure and even space for functioning. The statutes constituting tribunals routinely provide for members of civil services from the sponsoring departments becoming members of the tribunal and continuing their lien with their parent cadre. Unless wide ranging reforms as were implemented in United Kingdom and as were suggested by L Chandra Kumar vs. Union of India [1997] 3 SCC 261, are brought about, tribunals in India will not be considered as independent.
Whether the Government can transfer the judicial functions traditionally performed by courts to tribunals?
71. It is well settled that courts perform all judicial functions of the State except those that are excluded by law from their jurisdiction. Section 9 of the Code of Civil Procedure, for example, provides that the courts shall have jurisdiction to try all suits of a civil nature excepting suits of which their cognizance is either expressly or impliedly barred.
72. Article 32 provides that without prejudice to the powers conferred on the Supreme Court by clauses (1) and (2) of the said Article, Parliament may by law, empower any other court to exercise within the local limits of its jurisdiction all or any of the powers exercisable by the Supreme Court under clause (2) of Article 32.
73. Article 247 provides that notwithstanding anything contained in Chapter I of Part XI of the Constitution, Parliament may by law provide for the establishment of any additional courts for the better administration of laws made by Parliament or of any existing laws with respect to a matter enumerated in the Union List. Article 245 provides that subject to the provisions of the Constitution, Parliament may make laws for the whole or any part of the territory of India, and the legislature of a State may make laws for the whole or any part of the State.
74. Article 246 deals with the subject-matter of laws made by Parliament and by the legislatures of States. The Union List (List I of the Seventh Schedule) enumerates the matters with respect to which Parliament has exclusive powers to make laws. Entry 77 of List I refers to constitution, organisation, jurisdiction and powers of the Supreme Court. Entry 78 of List I refers to constitution and organisation of the High Courts. Entry 79 of List I refers to extension or exclusion of the jurisdiction of a High Court, to or from any Union Territory. Entry 43 of List I refers to incorporation, regulation and winding up of trading corporations and Entry 44 of List I refers to incorporation, regulation and winding up of corporations. Entry 95 of List I refers to jurisdiction and powers of all courts except the Supreme Court, with respect to any of the matters in the Union List.
75. The Concurrent List (List III of the Seventh Schedule) enumerates the matters with respect to which Parliament and the Legislature of a State will have concurrent power to make laws. Entry 11-A of List III refers to administration of justice, constitution and organization of all courts except the Supreme Court and the High Courts. Entry 46 of List III refers to jurisdiction and powers of all courts, except the Supreme Court, with respect to any of the matters in List III.
76. Part XIV-A was inserted in the Constitution with effect from 3-1 -1977 by the Constitution (Forty-second Amendment) Act, 1976. The said part contains two articles. Article 323-A relates to Administrative Tribunals and empowers Parliament to make a law, providing for the adjudication or trial by Administrative Tribunals of disputes and complaints with respect to recruitment and conditions of service of persons appointed to public services and posts in connection with the affairs of the Government or of any State or of any local or other authority within the territory of India or under the control of the Government of India or of any corporation owned or controlled by the Government.
	 
	**
	**
	**


80. The legislative competence of Parliament to provide for creation of courts and tribunals can be traced to Entries 77, 78, 79 and Entries 43, 44 read with Entry 95 of List I, Entry 11-A read with Entry 46 of List III of the Seventh Schedule. Referring to these articles, this Court in two cases, namely, Union of India v. Delhi High Court Bar Assn. [2002] 4 SCC 75, and State of Karnataka v. Vishwabharathi House Building Co-op. Society [2003] 2 SCC 412, held that Articles 323-A and 323-B are enabling provisions which enable the setting up of tribunals contemplated therein; and that the said articles, however, cannot be interpreted to mean that they prohibited the legislature from establishing tribunals not covered by those articles, as long as there is legislative competence under the appropriate entry in the Seventh Schedule.
	 
	**
	**
	**


90. But when we say that the legislature has the competence to make laws, providing which disputes will be decided by courts, and which disputes will be decided by tribunals, it is subject to constitutional limitations, without encroaching upon the independence of the judiciary and keeping in view the principles of the rule of law and separation of powers. If tribunals are to be vested with judicial power hitherto vested in or exercised by courts, such tribunals should possess the independence, security and capacity associated with courts. If the tribunals are intended to serve an area which requires specialised knowledge or expertise, no doubt there can be technical members in addition to judicial members. Where however jurisdiction to try certain category of cases are transferred from courts to tribunals only to expedite the hearing and disposal or relieve from the rigours of the Evidence Act and procedural laws, there is obviously no need to have any non-judicial technical member. In respect of such tribunals, only members of the judiciary should be the Presiding Officers/Members. Typical examples of such special tribunals are Rent Tribunals, Motor Accidents Claims Tribunals and Special Courts under several enactments. Therefore, when transferring the jurisdiction exercised by courts to tribunals, which does not involve any specialised knowledge or expertise in any field and expediting the disposal and relaxing the procedure is the only object, a provision for technical members in addition to or in substitution of judicial members would clearly be a case of dilution of and encroachment upon the independence of the judiciary and the rule of law and would be unconstitutional.
91. In R.K. Jain v. Union of India [1993] 4 SCC 119, this Court observed: (SCC pp. 169-70, para 67)
"67. The tribunals set up under Articles 323-A and 323-B of the Constitution or under an Act of legislature are creatures of the statute and in no case claim the status as Judges of the High Court or parity or as substitutes. However, the personnel appointed to hold those offices under the State are called upon to discharge judicial or quasi-judicial powers. So they must have judicial approach and also knowledge and expertise in that particular branch of constitutional, administrative and tax laws. The legal input would undeniably be more important and sacrificing the legal input and not giving it sufficient weightage and teeth would definitely impair the efficacy and effectiveness of the judicial adjudication. It is, therefore, necessary that those who adjudicate upon these matters should have legal expertise, judicial experience and modicum of legal training as on many an occasion different and complex questions of law which baffle the minds of even trained Judges in the High Court and Supreme Court would arise for discussion and decision."
92. Having held that legislation can transfer certain areas of litigation from courts to tribunals and recognising that the legislature can provide for technical members in addition to judicial members in such tribunals, let us turn our attention to the question as to who can be the members.
93. If the Act provides for a tribunal with a judicial member and a technical member, does it mean that there are no limitations upon the power of the legislature to prescribe the qualifications for such technical member? The question will also be whether any limitations can be read into the competence of the legislature to prescribe the qualification for the judicial member? The answer, of course, depends upon the nature of jurisdiction that is being transferred from the courts to tribunals. Logically and necessarily, depending upon whether the jurisdiction is being shifted from a High Court, or a District Court or a Civil Judge, the yardstick will differ. It is for the court which considers the challenge to the qualification, to determine whether the legislative power has been exercised in a manner in consonance with the constitutional principles and constitutional guarantees.
	 
	**
	**
	**


101. Independent judicial tribunals for determination of the rights of citizens, and for adjudication of the disputes and complaints of the citizens, is a necessary concomitant of the rule of law. The rule of law has several facets, one of which is that disputes of citizens will be decided by Judges who are independent and impartial; and that disputes as to legality of acts of the Government will be decided by Judges who are independent of the executive. Another facet of the rule of law is equality before law. The essence of the equality is that it must be capable of being enforced and adjudicated by an independent judicial forum. Judicial independence and separation of judicial power from the executive are part of the common law traditions implicit in a Constitution like ours which is based on the Westminster model.
102. The fundamental right to equality before law and equal protection of laws guaranteed by Article 14 of the Constitution, clearly includes a right to have the person's rights, adjudicated by a forum which exercises judicial power in an impartial and independent manner, consistent with the recognised principles of adjudication. Therefore wherever access to courts to enforce such rights is sought to be abridged, altered, modified or substituted by directing him to approach an alternative forum, such legislative Act is open to challenge if it violates the right to adjudication by an independent forum. Therefore, though the challenge by MBA is on the ground of violation of principles forming part of the basic structure, they are relatable to one or more of the express provisions of the Constitution which gave rise to such principles. Though the validity of the provisions of a legislative Act cannot be challenged on the ground it violates the basic structure of the Constitution, it can be challenged as violative of constitutional provisions which enshrine the principles of the rule of law, separation of powers and independence of the judiciary.
	 
	**
	**
	**


106. We may summarise the position as follows:
	(a)
	 
	A legislature can enact a law transferring the jurisdiction exercised by courts in regard to any specified subject (other than those which are vested in courts by express provisions of the Constitution) to any tribunal.

	(b)
	 
	All courts are tribunals. Any tribunal to which any existing jurisdiction of courts is transferred should also be a judicial tribunal. This means that such tribunal should have as members, persons of a rank, capacity and status as nearly as possible equal to the rank, status and capacity of the court which was till then dealing with such matters and the members of the tribunal should have the independence and security of tenure associated with judicial tribunals.

	(c)
	 
	Whenever there is need for "tribunals", there is no presumption that there should be technical members in the tribunals. When any jurisdiction is shifted from courts to tribunals, on the ground of pendency and delay in courts, and the jurisdiction so transferred does not involve any technical aspects requiring the assistance of experts, the tribunals should normally have only judicial members. Only where the exercise of jurisdiction involves inquiry and decisions into technical or special aspects, where presence of technical members will be useful and necessary, tribunals should have technical members. Indiscriminate appointment of technical members in all tribunals will dilute and adversely affect the independence of the judiciary.

	(d)
	 
	The legislature can reorganise the jurisdictions of judicial tribunals. For example, it can provide that a specified category of cases tried by a higher court can be tried by a lower court or vice versa (a standard example is the variation of pecuniary limits of the courts). Similarly while constituting tribunals, the legislature can prescribe the qualifications/eligibility criteria. The same is however subject to judicial review. If the court in exercise of judicial review is of the view that such tribunalisation would adversely affect the independence of the judiciary or the standards of the judiciary, the court may interfere to preserve the independence and standards of the judiciary. Such an exercise will be part of the checks and balances measures to maintain the separation of powers and to prevent any encroachment, intentional or unintentional, by either the legislature or by the executive.

	 
	**
	**
	**


113. When the Administrative Tribunals were constituted, the presence of members of civil services as Technical (Administrative) Members was considered necessary, as they were well versed in the functioning of government departments and the rules and procedures applicable to government servants. But the fact that senior officers of civil services could function as Administrative Members of the Administrative Tribunals, does not necessarily make them suitable to function as technical members in the Company Law Tribunals or other tribunals requiring technical expertise. The tribunals cannot become providers of sinecure to members of civil services, by appointing them as technical members, though they may not have technical expertise in the field to which the tribunals relate, or worse, where purely judicial functions are involved. While one can understand the presence of the members of the civil services being technical members in Administrative Tribunals, or Military Officers being members of the Armed Forces Tribunals, or electrical engineers being members of the Electricity Appellate Tribunal, or telecom engineers being members of TDSAT, we find no logic in members of the general civil services being members of the Company Law Tribunals.
114. Let us now refer to the dilution of independence. If any member of the tribunal is permitted to retain his lien over his post with the parent cadre or ministry or department in the civil service for his entire period of service as member of the tribunal, he would continue to think, act and function as a member of the civil services. A litigant may legitimately think that such a member will not be independent and impartial. We reiterate that our observations are not intended to cast any doubt about the honesty and integrity or capacity and capability of the officers of civil services in particular those who are of the rank of Joint Secretary or for that matter even junior officers. What we are referring to is the perception of the litigants and the public about the independence or conduct of the members of the tribunal. Independence, impartiality and fairness are qualities which have to be nurtured and developed and cannot be acquired overnight. The independence of members discharging judicial functions in a tribunal cannot be diluted.
	 
	**
	**
	**


120. We may tabulate the corrections required to set right the defects in Parts I-B and I-C of the Act:
	(i)
	 
	Only Judges and advocates can be considered for appointment as judicial members of the Tribunal. Only High Court Judges, or Judges who have served in the rank of a District Judge for at least five years or a person who has practised as a lawyer for ten years can be considered for appointment as a judicial member. Persons who have held a Group A or equivalent post under the Central or State Government with experience in the Indian Company Law Service (Legal Branch) and the Indian Legal Service (Grade I) cannot be considered for appointment as judicial members as provided in sub-sections (2)(c) and (d) of Section 10-FD. The expertise in Company Law Service or the Indian Legal Service will at best enable them to be considered for appointment as technical members.

	(ii)
	 
	As NCLT takes over the functions of the High Court, the members should as nearly as possible have the same position and status as High Court Judges. This can be achieved, not by giving the salary and perks of a High Court Judge to the members, but by ensuring that persons who are as nearly equal in rank, experience or competence to High Court Judges are appointed as members. Therefore, only officers who are holding the ranks of Secretaries or Additional Secretaries alone can be considered for appointment as technical members of the National Company Law Tribunal. Clauses (c) and (d) of sub-section (2) and clauses (a) and (b) of sub-section (3) of Section 10-FD which provide for persons with 15 years experience in Group A post or persons holding the post of Joint Secretary or equivalent post in the Central or the State Government, being qualified for appointment as Members of Tribunal, are invalid.

	(iii)
	 
	A "technical member" presupposes an experience in the field to which the Tribunal relates. A member of the Indian Company Law Service who has worked with Accounts Branch or officers in other departments who might have incidentally dealt with some aspect of company law cannot be considered as "experts" qualified to be appointed as technical members. Therefore clauses (a) and (b) of sub-section (3) are not valid.

	(iv)
	 
	The first part of clause (f) of sub-section (3) providing that any person having special knowledge or professional experience of 20 years in science, technology, economics, banking, industry could be considered to be persons with expertise in company law, for being appointed as technical members in the Company Law Tribunal, is invalid.

	(v)
	 
	Persons having ability, integrity, standing and special knowledge and professional experience of not less than fifteen years in industrial finance, industrial management, industrial reconstruction, investment and accountancy, may however be considered as persons having expertise in rehabilitation/revival of companies and therefore, eligible for being considered for appointment as technical members.

	(vi)
	 
	In regard to category of persons referred in clause (g) of sub-section (3) at least five years' experience should be specified.

	(vii)
	 
	Only clauses (c), (d), (e), (g), (h), and the latter part of clause (f) in sub-section (3) of Section 10-FD and officers of civil services of the rank of the Secretary or Additional Secretary in the Indian Company Law Service and the Indian Legal Service can be considered for purposes of appointment as technical members of the Tribunal.

	(viii)
	 
	Instead of a five-member Selection Committee with the Chief Justice of India (or his nominee) as Chairperson and two Secretaries from the Ministry of Finance and Company Affairs and the Secretary in the Ministry of Labour and the Secretary in the Ministry of Law and Justice as members mentioned in Section 10-FX, the Selection Committee should broadly be on the following lines:

	(a)
	 
	Chief Justice of India or his nominee - Chairperson (with a casting vote);

	(b)
	 
	A Senior Judge of the Supreme Court or Chief Justice of High Court - Member;

	(c)
	 
	Secretary in the Ministry of Finance and Company Affairs - Member; and

	(d)
	 
	Secretary in the Ministry of Law and Justice - Member.

	(ix)
	 
	The term of office of three years shall be changed to a term of seven or five years subject to eligibility for appointment for one more term. This is because considerable time is required to achieve expertise in the field concerned. A term of three years is very short and by the time the members achieve the required knowledge, expertise and efficiency, one term will be over. Further the said term of three years with the retirement age of 65 years is perceived as having been tailor-made for persons who have retired or shortly to retire and encourages these Tribunals to be treated as post-retirement havens. If these Tribunals are to function effectively and efficiently they should be able to attract younger members who will have a reasonable period of service.

	(x)
	 
	The second proviso to Section 10-FE enabling the President and members to retain lien with their parent cadre/ministry/department while holding office as President or Members will not be conducive for the independence of members. Any person appointed as member should be prepared to totally disassociate himself from the executive. The lien cannot therefore exceed a period of one year.

	(xi)
	 
	To maintain independence and security in service, sub-section (3) of Section 10-FJ and Section 10-FV should provide that suspension of the President/Chairman or member of a Tribunal can be only with the concurrence of the Chief Justice of India.

	(xii)
	 
	The administrative support for all Tribunals should be from the Ministry of Law and Justice. Neither the Tribunals nor their members shall seek or be provided with facilities from the respective sponsoring or parent Ministries or Department concerned.

	(xiii)
	 
	Two-member Benches of the Tribunal should always have a judicial member. Whenever any larger or special Benches are constituted, the number of technical members shall not exceed the judicial members.'


62. Before venturing to examine the controversy in hand it needs to be noticed, that some of the assertions raised at the hands of the petitioners in the present controversy have since been resolved. These have been noticed in an order passed by this Court in Madras Bar Association v. Union of India [2010] 324 ITR 166/190 Taxman 432, which is being extracted hereunder:—
"1. In all these petitions, the constitutional validity of the National Tax Tribunal Act, 2005 ("the Act", for short) is challenged. In TC No. 150 of 2006, additionally there is a challenge to Section 46 of the Constitution (Forty-second Amendment) Act, 1976 and Article 323-B of the Constitution of India. It is contended that Section 46 of the Constitution (Forty-second Amendment) Act, is ultra vires the basic structure of the Constitution as it enables proliferation of the tribunal system and makes serious inroads into the independence of the judiciary by providing a parallel system of administration of justice, in which the executive has retained extensive control over matters such as appointment, jurisdiction, procedure, etc. It is contended that Article 323-B violates the basic structure of the Constitution as it completely takes away the jurisdiction of the High Courts and vests them in the National Tax Tribunal, including trial of offences and adjudication of pure questions of law, which have always been in the exclusive domain of the judiciary.
2. When these matters came up on 9-1-2007 before a three-Judge Bench, the challenge to various sections of the Act was noticed.
3. The first challenge was to Section 13 which permitted "any person" duly authorised to appear before the National Tax Tribunal. The Union of India submitted that the appropriate amendment will be made in the Act to ensure that only lawyers, chartered accountants and parties in person will be permitted to appear before the National Tax Tribunal.
4. The second challenge was to Section 5(5) of the Act which provided that:
"5. (5) The Central Government may in consultation with the Chairperson transfer a member from headquarters of one Bench in one State to the headquarters of another Bench in another State or to the headquarters of any other Bench within a State:"
5. The Union of India submitted that having regard to the nature of the functions to be performed by the Tribunal and the constitutional scheme of separation of powers and independence of judiciary, the expression "consultation with the Chairperson" occurring in Section 5(5) of the Act should be read and construed as "concurrence of the Chairperson".
6. The third challenge was to Section 7 which provided for a Selection Committee comprising of (a) the Chief Justice of India or a Judge of the Supreme Court nominated by him, (b) Secretary in the Ministry of Law and Justice, and (c) Secretary in the Ministry of Finance. It was contended by the petitioners that two of the members who are Secretaries to the Government forming the majority may override the opinion of the Chief Justice or his nominee which was improper. It was stated on behalf of the Union of India that there was no question of two Secretaries overriding the opinion of the Chief Justice of India or his nominee since primacy of the Chairperson was inbuilt in the system and this aspect will be duly clarified.
7. In regard to certain other defects in the Act, pointed out by the petitioners, it was submitted that the Union Government will examine them and wherever necessary suitable amendments will be made.
8. In view of these submissions, on 9-1-2007, this Court made an order reserving liberty to the Union Government to mention the matter for listing after the appropriate amendments were made in the Act.
9. On 21-1-2009, when arguments in CA No. 3067 of 2004 and CA No. 3717 of 2005, which related to the challenge to Parts I-B and I-C of the Companies Act, 1956 were in progress before the Constitution Bench, it was submitted that these matters involved a similar issue and they could be tagged and disposed of in terms of the decision in those appeals. Therefore the Constitution Bench directed these cases to be listed with those appeals, even though there is no order of reference in these matters. CA No. 3067 of 2004 and CA No. 3717 of 2005 were subsequently heard at length and were reserved for judgment. These matters which were tagged were also reserved for judgment.
10. We have disposed of CA No. 3067 of 2004 and CA No. 3717 of 2005 today (Union of India vs. Madras Bar Association, (2010) 11 SCC 1), by a separate order. Insofar as these cases are concerned, we find that TC (Civil) No. 150 of 2006 involves the challenge to Article 323-B of the Constitution. The said article enables appropriate legislatures to provide by law, for adjudication or trial by tribunals or any disputes, complaints, or offences with respect to all or any of the matters specified in clause (2) thereof. Sub-clause (i) of clause (2) of Article 323-B enables such tribunals to try offences against laws with respect to any of the matters specified in sub-clauses (a) to (h) of clause (2) of the said article.
11. One of the contentions urged in support of the challenge to Article 323-B relate to the fact that tribunals do not follow the normal rules of evidence contained in the Evidence Act, 1872. In criminal trials, an accused is presumed to be innocent till proved guilty beyond reasonable doubt, and the Evidence Act plays an important role, as appreciation of evidence and consequential findings of facts are crucial. The trial would require experience and expertise in criminal law, which means that the Judge or the adjudicator to be legally trained. Tribunals which follow their own summary procedure, are not bound by the strict rules of evidence and the members will not be legally trained. Therefore it may lead to convictions of persons on evidence which is not sufficient in probative value or on the basis of inadmissible evidence. It is submitted that it would thus be a retrograde step for separation of executive from the judiciary.
12. Appeals on issues on law are traditionally heard by the courts. Article 323-B enable constitution of tribunals which will be hearing appeals on pure questions of law which is the function of the courts. In L. Chandra Kumar v. Union of India [1997] 3 SCC 261, this Court considered the validity of only clause (3)(d) of Article 323-B but did not consider the validity of other provisions of Article 323-B.
13. The appeals relating to constitutional validity of the National Company Law Tribunals under the Companies Act, 1956 did not involve the consideration of Article 323-B. The constitutional issues raised in TC (Civil) No. 150 of 2006 were not touched on as the power to establish Company Tribunals was not traceable to Article 323-B but to several entries of Lists I and III of the Seventh Schedule and consequently there was no challenge to this article.
14. The basis of attack in regard to Parts I-B and I-C of the Companies Act and the provisions of the NTT Act are completely different. The challenge to Parts I-B and I-C of the Companies Act, 1956 seeks to derive support from Article 323-B by contending that Article 323-B is a bar for constitution of any tribunal in respect of matters not enumerated therein. On the other hand the challenge to the NTT Act is based on the challenge to Article 323-B itself.
15. We therefore find that these petitions relating to the validity of the NTT Act and the challenge to Article 323-B raise issues which did not arise in the two civil appeals. Therefore these cases cannot be disposed of in terms of the decision in the civil appeals but require to be heard separately. We accordingly direct that these matters be delinked and listed separately for hearing."
63. (i) A perusal of the judgment rendered in Kesavananda Bharati Sripadagalvaru case (supra) reveals, that "separation of powers" creates a system of checks and balances, by reasons of which, powers are so distributed, that none of the three organs transgresses into the domain of the other. The concept ensures the dignity of the individual. The power of "judicial review" ensures, that executive functioning confines itself within the framework of law enacted by the legislature. Accordingly, the demarcation of powers between the legislature, the executive and the judiciary, is regarded as the basic element of the constitutional scheme. When the judicial process is prevented by law, from determining whether the action taken, was or was not, within the framework of the legislation enacted, it would amount to the transgression of the adjudicatory/determinatory process by the legislature. Therefore, the exclusion of the power of "judicial review", would strike at the "basic structure" of the Constitution.
(ii) In Indira Nehru Gandhi case (supra), this Court arrived at the conclusion, that clause (4) of Article 329A of the Constitution, destroyed not only the power of "judicial review", but also the rule of "separation of powers". By the above legislative provision, an election declared void, on the culmination of an adjudicatory process, was treated as valid. Meaning thereby, that the judicial process was substituted by a legislative pronouncement. It was held, that the issue to be focused on was, whether the amendment which was sought to be assailed, violated a principle which constituted the "basic structure" of the Constitution. The argument raised in opposition was, that a determination which had a bearing on just one (or a few) individual(s) would not raise such an issue. The query was answered by concluding, that it would make no difference whether it related to one case, or a large number of cases. Encroachment on the "basic structure" of the Constitution would be invalid, irrespective of whether, it related to a limited number of individuals or a large number of people. The view expressed was, that if lawmakers were to be assigned the responsibility of administering those laws, and dispensing justice, then those governed by such laws would be left without a remedy in case they were subjected to injustice. For the above reason, clause (4) of Article 329A was declared invalid. This Court by majority held, that clauses (4) and (5) of Article 329A were unconstitutional and void.
(iii) In Minerva Mills Ltd. case (supra), first and foremost, this Court confirmed the view expressed in Kesavananda Bharati Sripadagalvaru case (supra) and Indira Nehru Gandhi case (supra), that the amending power of the Parliament, was not absolute. The Parliament, it was maintained, did not have the power to amend the "basic structure" of the Constitution. A legislative assertion, that the enacted law had been made, for giving effect to a policy to secure the provisions made in Part IV of the Constitution, had the effect of excluding the adjudicatory process. In the case on hand, this Court arrived at the conclusion, that Section 4 of the Constitution (Forty-second Amendment) Act was beyond the amending power of the Parliament, and the same was void, because it had the effect of damaging the basic and essential features of the Constitution and destroying its "basic structure", by totally excluding any challenge to any law, even on the ground, whether it was inconsistent with or it had abridged, any of the rights conferred by Articles 14 and 19 of the Constitution. Furthermore, Section 55 of the Constitution (Forty-second Amendment), Act was held to be beyond the amending power of the Parliament. It was held to be void, as it had the effect of removing all limitations on the powers of Parliament, to amend the Constitution including, the power to alter its basic and essential features, i.e., its "basic structure". According to this Court, the reason for a broad "separation of powers" under the Constitution was, because concentration of powers in any one of the organs of the Government, would destroy the foundational premise of a democratic Government. The illustrations narrated in the judgment are of some relevance. We shall therefore, narrate them hereunder, in our own words:
	(a)
	 
	Take for example a case where the executive, which is in-charge of administration, acts to the prejudice of a citizen. And a question arises, as to what are the powers of the executive, and whether the executive had acted within the scope of its powers. Such a question obviously, cannot be left to the executive to decide, for two very good reasons. Firstly, because the decision would depend upon the interpretation of the Constitution or the laws, which are, pre-eminently fit to be decided by the judiciary, as it is the judiciary alone which would be possessed of the expertise in decision making. And secondly, because the legal protection afforded to citizens by the Constitution or the laws would become illusory, if it were left to the executive to determine the legality, of its own actions.

	(b)
	 
	Take for example, a case where the legislature makes a law, which is to the prejudice of a citizen. And a dispute arises, whether in making the law the legislature had acted outside the area of its legislative competence, or whether the law was violative of the fundamental rights of the citizen, or of some other provision(s) of law. Its resolution cannot be left to the legislature to decide, for two very good reasons. Firstly, because the decision would depend upon the interpretation of the Constitution or the laws, which are, pre-eminently fit to be decided by the judiciary, as it is the judiciary alone which would be possessed of the expertise in decision making. And secondly, because the legal protection afforded to citizens, by the Constitution or the laws would become illusory, if it were left to the legislature to determine the legality of its own actions.


On the basis of the examples cited above, this Court concluded, that the creation of an independent machinery, for resolving disputes, was constitutionally vested with the judiciary. The judiciary was vested with the power of "judicial review", to determine the legality of executive action, and the validity of laws enacted by legislature. It was further held, that it was the solemn duty of the judiciary under the Constitution, to keep the different organs of the State, such as the executive and the legislature, within the limits of the powers conferred upon them by the Constitution. It was accordingly also held, that the power of "judicial review" was an integral part of India's constitutional system, and without it, the "rule of law" would become a teasing illusion, and a promise of unreality. Premised on the aforesaid inferences, this Court finally concluded, that if there was one feature of the Indian Constitution, which more than any others, was its "basic structure" fundamental to the maintenance of democracy and the "rule of law", it was the power of "judicial review". While recording the aforementioned conclusion, this Court also recorded a clarificatory note, namely, that it should not be taken, that an effective alternative institutional mechanism or arrangement for "judicial review" could not be made by Parliament. It was, however, clearly emphasized, that "judicial review" was a vital principle of the Indian Constitution, and it could not be abrogated, without affecting the "basic structure" of the Constitution. It is therefore, that it came to be held, that a constitutional amendment, which had the effect of taking away the power of "judicial review", by providing, that it would not be liable to be questioned, on any ground, was held to be beyond the amending power of the Parliament. For, that would make the Parliament the sole judge, of the constitutional validity, of what it had done, and thereby, allow it to determine the legality of its own actions. In the above judgment, the critical reflection, in our considered view was expressed by the words, "Human ingenuity, limitless though it may be, has yet not devised a system, by which the liberty of the people can be protected, except for the intervention of the courts of law".
(iv) In S.P. Gupta case (supra), the concept of "independence of judiciary" came up for consideration before this Court. This Court having examined the issue, arrived at certain conclusions with reference to High Court and Supreme Court Judges. It was held, that their appointment and removal, as also their transfer, deserved to be preserved, within the framework of the judicial fraternity. Likewise, the foundation of appointment of outside Chief Justices, was made with a similar objective. Based on the same, parameters were also laid down, in respect of appointment of Judges to the Supreme Court. The consideration even extended to the appointment of the Chief Justice of the Supreme Court. All this, for ensuring judicial autonomy. It was felt that independence of the judiciary, could be preserved only if primacy in the above causes rested with the judiciary itself, with a minimal involvement of the executive and the legislature. It needs to be highlighted, that independence of judges of the High Courts and the Supreme Court was considered as salient, to ensure due exercise of the power of "judicial review". It would be pertinent to mention, that the judgment rendered by this Court in S.P. Gupta case (supra) came to be doubted in Subhash Sharma v. Union of India [1991] Suppl. 1 SCC 574. Thereupon, the matter was reconsidered by a constitution bench of nine Judges in, Supreme Court Advocates on Record Association v. Union of India [1993] 4 SCC 441. On the subject of preserving independence in respect of appointment of judges of the High Courts, as also their transfer, the position recorded earlier in S.P. Gupta case (supra) remained substantially unaltered. So also, of appointments of Chief Justices of High Courts and the Supreme Court. It was reiterated, that to ensure judicial independence, primacy in all these matters should be with the judiciary.
(v) Having recorded the determination rendered by this Court to the effect that "separation of powers", "rule of law" and "judicial review" at the hands of an independent judiciary, constitute the "basic structure" of the Constitution, we are in a position now to determine, how the aforesaid concepts came to be adopted by this Court, while adjudicating upon the validity of provisions similar to the ones, which are subject of consideration, in the case on hand. The first controversy arose with reference to the Administrative Tribunals Act, 1985, which was enacted under Article 323A of the Constitution. In S.P. Sampath Kumar case (supra), it was sought to be concluded, that the power of "judicial review" had been negated by the aforementioned enactment, inasmuch as, the avenue of redress under Articles 226 and 227 of the Constitution before the High Court, was no longer available. It was also sought to be asserted, that the tribunal constituted under the enactment, being a substitute of the High Court, ought to have been constituted in a manner, that it would be able to function in the same manner as the High Court itself. Since insulation of the judiciary from all forms of interference, even from the coordinate branches of the Government, was by now being perceived as a basic essential feature of the Constitution, it was felt that the same independence from possibility of executive pressure or influence, needed to be ensured for the Chairman, Vice Chairman and Members of the administrative tribunal. In recording its conclusions, even though it was maintained, that "judicial review" was an integral part of the "basic structure" of the Constitution, yet it was held, that Parliament was competent to amend the Constitution, and substitute in place of the High Court, another alternative institutional mechanism or arrangement. This Court, however cautioned, that it was imperative to ensure, that the alternative arrangement, was no less independent, and no less judicious, than the High Court (which was sought to be replaced) itself. This was conveyed by observing, "if any constitutional amendment made by the Parliament takes away from the High Court the power of "judicial review" in any particular area, and vests it in any other institutional mechanism or authority, it would not be violative of the basic structure doctrine so long as the essential condition is fulfilled, namely, that the alternative institutional mechanism or authority set up by the Parliament by amendment is no less effective than the High Court". The exclusion of the High Courts' jurisdiction under Articles 226 and 227 of the Constitution, it was held, would render the Administrative Tribunals Act, 1985 unconstitutional, unless the amendments to the provisions of Sections 4, 6 and 8 thereof, as suggested by this Court, were carried out. Insofar as Section 4 is concerned, it was suggested that it must be amended so as not to confer absolute and unfettered discretion on the executive in matters of appointment of the Chairman, Vice Chairman and Members of the administrative tribunals. Section 6(1)(c) was considered to be invalid, and as such, needed to be deleted. It was also indicated, that appointment of Chairman, Vice Chairman and Administrative Members should be made by the executive, only in consultation with the Chief Justice of India, and that, such consultation had to be meaningful and effective, inasmuch as, ordinarily the recommendation of the Chief Justice of India ought to be accepted, unless there were cogent reasons not to. If there were any reasons, for not accepting the recommendation, they needed to be disclosed to the Chief Justice. Alternatively, it was commended, that a high powered Selection Committee headed by the Chief Justice or a sitting Judge of the Supreme Court, or of the concerned High Court (nominated by the Chief Justice of India), could be set up for such selection. If either of these two modes of appointment was adopted, it was believed, that the impugned Act would be saved from invalidation. It was mentioned, that Section 6(2) also needed to be amended, so as to make a District Judge or an Advocate, who fulfilled the qualifications for appointment as a judge of the High Court, eligible for appointment as Vice Chairman. With reference to Section 8 it was felt, that a term of five years of office, would be too short and ought to be suitably extended. It was so felt, because the presently prescribed tenure would neither be convenient to the persons selected for the job, nor expedient to the scheme of adjudication contemplated under the Administrative Tribunals Act. It was also opined, that the Government ought to set up a permanent bench wherever there was a seat of the High Court. And if that was not feasible, at least a circuit bench of the administrative tribunal, wherever there is a seat of the High Court. That would alleviate the hardship, which would have to be faced by persons, who were not residing close to the places at which the benches of the tribunal were set up. In this behalf, it may only be stated that all the suggestions made by this Court were adopted.
(vi) Post S.P. Sampath Kumar case (supra), divergent views came to be expressed in a number of judgments rendered by this Court. It is therefore, that the judgment in S.P. Sampath Kumar case (supra), came up for reconsideration in L. Chandra Kumar case (supra). On reconsideration, this Court declared, that the power of "judicial review" over legislative action was vested in the High Courts under Article 226, and in the Supreme Court under Article 32 of the Constitution. "Judicial review" was again held to be an integral and essential feature of the Constitution, constituting its "basic structure". It was further concluded, that ordinarily the power of High Courts and the Supreme Court, to test the constitutional validity of legislations, could never be ousted or excluded. It was also held, that the power vested in the High Courts of judicial superintendence over all Courts and tribunals within their respective jurisdictions, was also part of the "basic structure" of the Constitution. And that, a situation needed to be avoided where High Courts were divested from their judicial functions, besides the power of constitutional interpretation. Referring to the inappropriate and ineffective functioning of the tribunals, this Court observed, that the above malady was on account of lack of the responsibility, of fulfilling the administrative requirements of administrative tribunals. It was opined, that the malady could be remedied by creating a single umbrella organization, to ensure the independence of the members of such tribunals, and to provide funds for the fulfillment of their administrative requirements. Although the determination of the governmental organization, to discharge such a role was left open, it was recommended, that it should preferably be vested with the Law Department. With reference to the controversies which arose before the tribunals, it was held, that matters wherein interpretation of statutory provisions or rules, or where the provisions of the Constitution were expected to be construed, the same would have to be determined by a bench consisting of at least two Members, one of whom must be a Judicial Member. Having found that the provisions of the Administrative Tribunals Act, had impinged on the power of "judicial review" vested in the High Court, clause (2)(d) of Article 323A and clause (3)(d) of Article 323B, to the extent they excluded the jurisdiction of the High Courts and the Supreme Court under Articles 226/227 and 32 of the Constitution, were held to be unconstitutional. Likewise, the "exclusion of jurisdiction" clauses in all other legislations enacted under the aegis of Articles 323A and 323B, were also held to be unconstitutional. In view of the above, it was concluded, that the jurisdiction conferred upon the High Court under Articles 226/227, and upon the Supreme Court under Article 32 of the Constitution, was a part of the inviolable "basic structure" of the Constitution. Since the said jurisdiction could not be ousted, jurisdiction vested in the tribunals would be deemed to be discharging a supplemental role, in the exercise of the powers conferred by Articles 226/227 and 32 of the Constitution. Although it was affirmed, that such tribunals would be deemed to be possessed of the competence to test the constitutional validity of the statutory provisions and rules, it was provided, that all decisions of tribunals would be subject to scrutiny before a division bench of the High Court, within whose jurisdiction the concerned tribunal had passed the order. In the above view of the matter, it was held that the tribunals would act like courts of first instance, in respect of the areas of law, for which they had been constituted. After adjudication at the hands of the tribunals, it would be open for litigants to directly approach the High Courts. Section 5(6) of the Administrative Tribunals Act, interpreted in the manner indicated above, was bestowed with validity.
(vii) In Madras Bar Association case (supra), all the conclusions/propositions narrated above, were reiterated and followed, whereupon the fundamental requirements, which need to be kept in mind while transferring adjudicatory functions from courts to tribunals, were further crystalised. It came to be unequivocally recorded that tribunals vested with judicial power (hitherto before vested in, or exercised by courts), should possess the same independence, security and capacity, as the courts which the tribunals are mandated to substitute. The Members of the tribunals discharging judicial functions, could only be drawn from sources possessed of expertise in law, and competent to discharge judicial functions. Technical Members can be appointed to tribunals where technical expertise is essential for disposal of matters, and not otherwise. Therefore it was held, that where the adjudicatory process transferred to tribunals, did not involve any specialized skill, knowledge or expertise, a provision for appointment of Technical Members (in addition to, or in substitution of Judicial Members) would constitute a clear case of delusion and encroachment upon the independence of the judiciary, and the "rule of law". The stature of the members, who would constitute the tribunal, would depend on the jurisdiction which was being transferred to the tribunal. In other words, if the jurisdiction of the High Court was transferred to a tribunal, the stature of the members of the newly constituted tribunal, should be possessed of qualifications akin to the judges of the High Court. Whereas in case, the jurisdiction and the functions sought to be transferred were being exercised/performed by District Judges, the Members appointed to the tribunal should be possessed of equivalent qualifications and commensurate stature of District Judges. The conditions of service of the members should be such, that they are in a position to discharge their duties in an independent and impartial manner. The manner of their appointment and removal including their transfer, and tenure of their employment, should have adequate protection so as to be shorn of legislative and executive interference. The functioning of the tribunals, their infrastructure and responsibility of fulfilling their administrative requirements ought to be assigned to the Ministry of Law and Justice. Neither the tribunals nor their members, should be required to seek any facilities from the parent ministries or department concerned. Even though the legislature can reorganize the jurisdiction of judicial tribunals, and can prescribe the qualifications/eligibility of members thereof, the same would be subject to "judicial review" wherein it would be open to a court to hold, that the tribunalization would adversely affect the adjudicatory standards, whereupon it would be open to a court to interfere therewith. Such an exercise would naturally be, a part of the checks and balances measures, conferred by the Constitution on the judiciary, to maintain the rule of "separation of powers" to prevent any encroachment by the legislature or the executive.
64. The position of law summarized in the foregoing paragraph constitutes a declaration on the concept of the "basic structure", with reference to the concepts of "separation of powers", the "rule of law", and "judicial review". Based on the conclusions summarized above, it will be possible for us to answer the first issue projected before us, namely, whether "judicial review" is a part of the "basic structure" of the Constitution. The answer has inevitably to be in the affirmative. From the above determination, the petitioners would like us to further conclude, that the power of "judicial review" stands breached with the promulgation of the NTT Act. This Court in Minerva Mills Ltd. case (supra) held, that it should not be taken, that an effective alternative institutional mechanism or arrangement for "judicial review" could not be made by Parliament. The same position was reiterated in S.P. Sampath Kumar case (supra), namely, that "judicial review" was an integral part of the "basic structure" of the Constitution. All the same it was held, that Parliament was competent to amend the Constitution, and substitute in place of the High Court, another alternative institutional mechanism (court or tribunal). It would be pertinent to mention, that in so concluding, this Court added a forewarning, that the alternative institutional mechanism set up by Parliament through an amendment, had to be no less effective than the High Court itself. In L. Chandra Kumar case (supra), even though this Court held that the power of "judicial review" over legislative action vested in High Courts, was a part of the "basic structure", it went on to conclude that "ordinarily" the power of High Courts to test the constitutional validity of legislations could never be ousted. All the same it was held, that the powers vested in High Courts to exercise judicial superintendence over decisions of all courts and tribunals within their respective jurisdictions, was also a part of the "basic structure" of the Constitution. The position that Parliament had the power to amend the Constitution, and to create a court/tribunal to discharge functions which the High Court was discharging, was reiterated, in Madras Bar Association case (supra). It was concluded, that the Parliament was competent to enact a law, transferring the jurisdiction exercised by High Courts, in regard to any specified subject, to any court/tribunal. But it was clarified, that Parliament could not transfer power vested in the High Courts, by the Constitution itself. We therefore have no hesitation in concluding, that appellate powers vested in the High Court under different statutory provisions, can definitely be transferred from the High Court to other courts/tribunals, subject to the satisfaction of norms declared by this Court. Herein the jurisdiction transferred by the NTT Act was with regard to specified subjects under tax related statutes. That, in our opinion, would be permissible in terms of the position expressed above. Has the NTT Act transferred any power vested in courts by the Constitution? The answer is in the negative. The power of "judicial review" vested in the High Court under Articles 226 and 227 of the Constitution, has remained intact. This aspect of the matter, has a substantial bearing, to the issue in hand. And will also lead to some important inferences. Therefore, it must never be overlooked, that since the power of "judicial review" exercised by the High Court under Articles 226 and 227 of the Constitution has remained unaltered, the power vested in High Courts to exercise judicial superintendence over the benches of the NTT within their respective jurisdiction, has been consciously preserved. This position was confirmed by the learned Attorney General for India, during the course of hearing. Since the above jurisdiction of the High Court has not been ousted, the NTT will be deemed to be discharging a supplemental role, rather than a substitutional role. In the above view of the matter, the submission that the NTT Act violates the "basic structure" of the Constitution, cannot be acquiesced to.
65. Even though we have declined to accept the contention advanced on behalf of the petitioners, premised on the "basic structure" theory, we feel it is still essential for us, to deal with the submission advanced on behalf of the respondents in response. We may first record the contention advanced on behalf of the respondents. It was contended, that a legislation (not being an amendment to the Constitution), enacted in consonance of the provisions of the Constitution, on a subject within the realm of the concerned legislature, cannot be assailed on the ground that it violates the "basic structure" of the Constitution. For the present controversy, the respondents had placed reliance on Articles 245 and 246 of the Constitution, as also, on entries 77 to 79, 82 to 84, 95 and 97 of the Union List of the Seventh Schedule, and on entries 11A and 46 of the Concurrent List of the Seventh Schedule. Based thereon it was asserted, that Parliament was competent to enact the NTT Act. For examining the instant contention, let us presume it is so. Having accepted the above, our consideration is as follows. The Constitution regulates the manner of governance in substantially minute detail. It is the fountainhead distributing power, for such governance. The Constitution vests the power of legislation at the Centre, with the Lok Sabha and the Rajya Sabha, and in the States with the State Legislative Assemblies (and in some States, the State Legislative Councils, as well). The instant legislative power is regulated by "Part XI" of the Constitution. The submission advanced at the hands of the learned counsel for the respondents, insofar as the instant aspect of the matter is concerned, is premised on the assertion that the NTT Act has been enacted strictly in consonance with the procedure depicted in "Part XI" of the Constitution. It is also the contention of the learned counsel for the respondents, that the said power has been exercised strictly in consonance with the subject on which the Parliament is authorized to legislate. Whilst dealing with the instant submission advanced at the hands of the learned counsel for the respondents, all that needs to be stated is, that the legislative power conferred under "Part XI" of the Constitution has one overall exception, which undoubtedly is, that the "basic structure" of the Constitution, cannot be infringed, no matter what. On the instant aspect, some relevant judgments, rendered by constitutional benches of this Court, have been cited hereinabove. It seems to us, that there is a fine difference in what the petitioners contend, and what the respondents seek to project. The submission advanced at the hands of the learned counsel for the petitioners does not pertain to lack of jurisdiction or inappropriate exercise of jurisdiction. The submission advanced at the hands of the learned counsel for the petitioners pointedly is, that it is impermissible to legislate in a manner as would violate the "basic structure" of the Constitution. This Court has repeatedly held, that an amendment to the provisions of the Constitution, would not be sustainable if it violated the "basic structure" of the Constitution, even though the amendment had been carried out, by following the procedure contemplated under "Part XI" of the Constitution. This leads to the determination, that the "basic structure" is inviolable. In our view, the same would apply to all other legislations (other than amendments to the Constitution) as well, even though the legislation had been enacted by following the prescribed procedure, and was within the domain of the enacting legislature, any infringement to the "basic structure" would be unacceptable. Such submissions advanced at the hands of the learned counsel for the respondents are, therefore, liable to be disallowed. And are accordingly declined.
II. Whether the transfer of adjudicatory functions vested in the High Court to the NTT violates recognized constitutional conventions?
III. Whether while transferring jurisdiction to a newly created court/tribunal, it is essential to maintain the standards and the stature of the court replaced?
66. In addition to the determination on the adjudication of the present controversy on the concept of basic structure, the instant matter calls for a determination on the sustainability of the NTT Act, from other perspectives also. We shall now advert to the alternative contentions. First and foremost, it was the submission of the learned counsel for the petitioners, that it is impermissible for legislature to abrogate/divest the core judicial appellate functions, specially, the functions traditionally vested in a superior court, to a quasi judicial authority devoid of essential ingredients of the superior court. The instant submission was premised on the foundation, that such action is constitutionally impermissible.
67. In order to determine whether or not the appellate functions which have now been vested with the NTT, constituted the core judicial appellate function traditionally vested with the jurisdictional High Courts, we have recorded under the heading - "The Historical Perspective", legislative details, pertaining to the Income Tax Act, the Customs Act and the Excise Act. We had to do so, for that was the only manner to deal with the instant aspect of the controversy. A perusal of the historical perspective reveals, that as against the initial assessment of tax/duty liability, the first forum for challenge has traditionally been with an executive appellate adjudicatory authority. Legislative details reveal, that for some time there was a power of reference, exercisable on "questions of law". The adjudication thereof rested with the jurisdictional High Courts. The second appellate remedy has always been before a quasi-judicial appellate authority, styled as an Appellate Tribunal. Across the board, under all the enactments which are relevant for the present controversy, proceedings before the Appellate Tribunal have been legislatively described as "judicial proceedings". It is, therefore apparent, that right from the beginning, the clear legislative understanding was, that from the stage of the proceedings before the Appellate Tribunal, the proceedings were of the nature of "judicial proceedings". Again across the board, under all the enactments, relevant for the present controversy, questions of law were originally left to be adjudicated by the jurisdictional High Courts. The reference jurisdiction, was substituted in all the enactments, and converted into appellate jurisdiction. The instant appellate jurisdiction was vested with the jurisdictional High Court. Under the Income Tax Act, 1961, Section 260A, provided an appellate remedy from an order passed by the Appellate Tribunal, to the jurisdictional High Court. Similarly Section 129A of the Customs Act, 1962, and Section 35G of the Central Excise Act, 1944, provided for an appellate remedy from the concerned Appellate Tribunal to the High Court. The jurisdictional High Court would hear appeals on questions of law, against orders passed by the Appellate Tribunals. It is, therefore apparent, that right from the beginning, well before the promulgation of the Constitution, the core judicial appellate functions, for adjudication of tax related disputes, were vested with the jurisdictional High Courts. The High Courts have traditionally, been exercising the jurisdiction to determine questions of law, under all the above tax legislations. In this view of the matter, it is not possible for us to conclude, that it was not justified for the learned counsel for the petitioners to contend, that the core judicial appellate function in tax matters, on questions of law, has uninterruptedly been vested with the jurisdictional High Courts.
68. Before we proceed with the matter further, it is necessary to keep in mind the composition of the adjudicatory authorities which have historically dealt with the matters arising out of tax laws. First, we shall deal with the composition of the Appellate Tribunals. All Appellate Tribunals which are relevant for the present controversy were essentially comprised of Judicial Members, besides Accountant or Technical Members. To qualify for appointment as a Judicial Member, it was essential that the incumbent had held a judicial office in India for a period of 10 years, or had practiced as an Advocate for a similar period. It is the above qualification, which enabled the enactments to provide, by a fiction of law, that all the said Appellate Tribunals were discharging "judicial proceedings". The next stage of appellate determination, has been traditionally vested with the High Courts. The income-tax legislation, the customs legislation, as well as, the central excise legislation uniformly provided, that in exercise of its appellate jurisdiction, the jurisdictional High Court would adjudicate appeals arising out of orders passed by the respective Appellate Tribunals. The said appeals were by a legislative determination, to be heard by benches comprising of at least two judges of the High Court. Adjudication at the hands of a bench consisting of at least two judges, by itself is indicative of the legal complications, insofar as the appellate adjudicatory role, of the jurisdictional High Court was concerned. It would, therefore, not be incorrect to conclude, by accepting the submissions advanced at the hands of the learned counsel for the petitioners, that before and after promulgation of the Constitution, till the enactment of the NTT Act, all legislative provisions vested the appellate power of adjudication, arising out of the Income Tax Act, the Customs Act and the Excise Act, on questions of law, with the jurisdictional High Courts.
69. Having recorded the above conclusion, the next issue to be determined is whether the adjudication of the disputes arising out of the provisions under reference, must remain within the realm of the jurisdictional High Courts? The instant proposition has two perspectives. Firstly, whether constitutional interpretation in the manner accepted the world over (details whereof have been narrated by us under the heading - "The Issues canvassed on behalf of the petitioners", under the sub-title - "The second contention"), would be a constitutional mandate, for the appellate jurisdiction pertaining to tax matters, to remain with the High Court? Secondly, whether the express provisions of the Constitution mandate, that tax issues should be decided by the concerned jurisdictional High Court?
70. We shall first deal with the first perspective, namely, whether constitutional interpretation in the manner accepted the world over, would be a constitutional mandate for appellate jurisdiction on tax matters, to remain with the jurisdictional High Court. Insofar as the instant aspect of the matter is concerned, reliance was placed on judgments emerging out of the Constitutions of Jamaica, Ceylon, Australia and Canada, rendered either by the Privy Council or the highest Courts of the concerned countries. The contention of the learned counsel for the petitioners was, that the constitutions of the above countries were based on the Westminster model. It was further pointed out, that the Indian Constitution was also based on the Westminster model, and that, the instant position stands recognized in the judgment rendered by this Court in Madras Bar Association case (supra). Incidentally, it may be mentioned that we have extracted paragraph 101 of the above judgment hereinabove, wherein it is so recorded. It is accordingly the contention of the learned counsel for the petitioners, that the judgments relied upon by the petitioners on the instant aspect of the matter, would be fully applicable to the controversy in hand. Under the constitutional convention, adverted to in the judgments referred to on behalf of the petitioners, it was submitted, that judicial power which rested with definite courts at the time of enactment of the constitutions based on the Westminster model, had to remain with the same courts, even after the constitutions had become effective and operational. Furthermore, it was submitted, that the judicial power had to be exercised in the same manner as before, i.e., whether by a judge sitting singly, or with other judges. And therefore it was asserted, that on constitutional conventions well recognized the world over, appellate jurisdiction in respect of tax matters, would have to remain with the jurisdictional High Courts, and would have to be determined by a bench of at least two judges of the High Court, as was the position before the enactment of the Constitution, and, as has been the position thereafter, till the promulgation of the NTT Act.
71. We have given our thoughtful consideration to the submission advanced at the hands of the learned counsel for the petitioners, insofar as the first perspective is concerned. We find substance in the submission advanced at the hands of the learned counsel for the petitioners, but not exactly in the format suggested by the learned counsel. A closer examination of the judgments relied upon lead us to the conclusion, that in every new constitution, which makes separate provisions for the legislature, the executive and the judiciary, it is taken as acknowledged/conceded, that the basic principle of "separation of powers" would apply. And that, the three wings of governance would operate in their assigned domain/province. The power of discharging judicial functions, which was exercised by members of the higher judiciary, at the time when the constitution came into force, should ordinarily remain with the court, which exercised the said jurisdiction, at the time of promulgation of the new constitution. But the judicial power could be allowed to be exercised by an analogous/similar court/tribunal, with a different name. However, by virtue of the constitutional convention, while constituting the analogous court/tribunal, it will have to be ensured, that the appointment and security of tenure of judges of that court would be the same, as of the court sought to be substituted. This was the express conclusion drawn in Hinds case (supra). In Hinds case it was acknowledged, that Parliament was not precluded from establishing a court under a new name, to exercise the jurisdiction that was being exercised by members of the higher judiciary, at the time when the constitution came into force. But when that was done, it was critical to ensure, that the persons appointed to be members of such a court/tribunal, should be appointed in the same manner, and should be entitled to the same security of tenure, as the holder of the judicial office, at the time when the constitution came into force. Even in the treatise "Constitutional Law of Canada" by Peter W. Hogg, it was observed; if a province invested a tribunal with a jurisdiction of a kind, which ought to properly belong to a superior, district or county Court, then that court/tribunal (created in its place), whatever is its official name, for constitutional purposes has to, while replacing a superior, district or county Court, satisfy the requirements and standards of the substituted court. This would mean, that the newly constituted court/tribunal will be deemed to be invalidly constituted, till its members are appointed in the same manner, and till its members are entitled to the same conditions of service, as were available to the judges of the court sought to be substituted. In the judgments under reference it has also been concluded, that a breach of the above constitutional convention could not be excused by good intention (by which the legislative power had been exercised, to enact a given law). We are satisfied, that the aforesaid exposition of law, is in consonance with the position expressed by this Court, while dealing with the concepts of "separation of powers", the "rule of law" and "judicial review". In this behalf, reference may be made to the judgments in L. Chandra Kumar case (supra), as also, in Madras Bar Association case (supra). Therein, this Court has recognized, that transfer of jurisdiction is permissible, but in effecting such transfer, the court to which the power of adjudication is transferred, must be endured with salient characteristics, which were possessed by the court from which the adjudicatory power has been transferred. In recording our conclusions on the submission advanced as the first perspective, we may only state, that our conclusion is exactly the same as was drawn by us while examining the petitioners' previous submission, namely, that it is not possible for us to accept, that under recognized constitutional conventions, judicial power vested in superior courts cannot be transferred to coordinate courts/tribunals. The answer is, that such transfer is permissible. But whenever there is such transfer, all conventions/customs/practices of the court sought to be replaced, have to be incorporated in the court/tribunal created. The newly created court/tribunal would have to be established, in consonance with the salient characteristics and standards of the court which is sought to be substituted.
72. Now we shall deal with the second perspective, namely, whether the provisions of the Indian Constitution itself mandate, that tax issues at the appellate level, must be heard by the concerned jurisdictional High Court. Insofar as the instant aspect of the matter is concerned, learned counsel for the petitioners placed reliance on Articles 50 and 225 of the Constitution. Article 50 of the Constitution was relied upon to demonstrate the intent of the framers of the Constitution, namely, that they wished to ensure the exclusivity and the separation of the judiciary, from the executive. It is not necessary for us to deal with the instant aspect of the matter, for the reason that, in the judgments rendered by this Court which have been referred to by us hereinabove, the issue has already been debated with reference to Article 50 of the Constitution.
73. The other provision relied upon by the learned counsel for the petitioners is Article 225 of the Constitution. The tenor of the submission advanced by the learned counsel for the petitioners, has been recorded by us while dealing with the second contention (advanced on behalf of the petitioners). The same may be adverted to. There can be no doubt whatsoever, that Article 225 of the Constitution does expressly provide, that the jurisdiction of existing High Courts and the respective powers of the judges thereof "shall be the same as immediately before the commencement of the Constitution". It is also apparent, that the proviso thereto expressly mandates, "that any restriction to which the exercise of original jurisdiction by any of the High Courts with respect to any matter concerning the revenue or concerning any act ordered or done in collection thereof was subject immediately before the commencement of the Constitution shall no longer apply to the exercise of such jurisdiction". Insofar as the contention emerging out of the proviso is concerned, it needs to be pointed out, that the same pertains to "the exercise of original jurisdiction by any of the High Courts". It is, therefore apparent, that the issue in hand, namely, the appellate jurisdiction vested with the jurisdictional High Courts, under the provisions of the Income Tax Act, the Customs Act and the Excise Act, has no bearing to the proviso under reference. We may therefore conclude by recording, that the instant submission advanced on behalf of the petitioners, is not made out from Article 225 of the Constitution.
IV. Whether Company Secretaries should be allowed to appear before the NTT to represent a party to an appeal in the same fashion, and on parity with, Accountants?
V. Whether Section 13(1) of the NTT Act insofar as it allows Accountants to represent a party to an appeal before the NTT is valid?
74. We may first take up for consideration, Writ Petition (Civil) no. 621 of 2007. The same has been filed by members of the Institute of Company Secretaries of India, seeking the right to appear before the NTT, as representatives of a party to an appeal. Respondent no. 5 in the said Writ Petition, is the Institute of Chartered Accountants. It has entered appearance and canvassed that the claim of Company Secretaries and Chartered Accountants is not comparable. While indicating the permissibility of Chartered Accountants to represent a party to an appeal before the NTT on account of their special acumen, their claim is, that this issue raised on behalf of the Company Secretaries is a matter of policy. And therefore, it would not be open to this Court to bestow, on account of parity, the right to represent a party to an appeal, before the NTT, on Company Secretaries.
75. While examining the above contention, we will indeed be dealing with Section 13 of the NTT Act, which has already been extracted while recording the submissions advanced on behalf of the petitioners, with reference to the fourth contention. A perusal of the said provision reveals, that a party to an appeal (other than the Revenue) may appear either in person, or may authorize one or more Chartered Accountants, or legal practitioners, or any person duly authorized by him, to present his case before the NTT. The pointed submission advanced on behalf of the Institute of Chartered Accountants of India was, that under Section 13 of the NTT Act, Chartered Accountants are entitled to appear before the NTT, because of their recognized acumen. It was submitted, that it is the prerogative of the legislature and a matter of policy, to determine persons who are entitled to appear before the NTT. It was pointed out, that courts should not ordinarily interfere in such policy matters. It is therefore, that learned counsel for the Institute of Chartered Accountants of India, has placed reliance on the decision rendered by this Court in Delhi Pradesh Registered Medical Practitioners v. Director of Health, Delhi Administration Services [1997] 11 SCC 687, wherefrom our pointed attention was invited to the following observations:—
'2. The propriety and validity of the public notice issued by the Director, Health Services, Delhi Administration indicating that the Indian Medicine Central Council had recognized Ayurveda Ratna and Vaid Visharada degrees awarded by the Hindi Sahitya Sammelan, Prayag, Allahabad only up to 1967 and the certificate of Ayurveda Ratna and Vaid Visharada given by the said organization after 1967 not being recognized under the said Act, registration obtained by any person as a medical practitioner on the basis of such degrees therefore would not be recognized and any person having such qualification would not be entitled to practise in Delhi are impugned in these appeals. It was also indicated in the said public notice that no Indian university or Board conducts one year's course for giving the bachelor's degree in Ayurvedic Medicine or through correspondence course no M.D. Degree in Ayurveda was conferred by any university or Board. The public at large was cautioned by the said public notice published in the newspaper about such position in law.
	 
	**
	**
	**


5. We are, however, unable to accept such contention of Mr. Mehta. Sub-section (3) of Section 17 of the Indian Medicine Central Council Act, 1970, in our view, only envisages that where before the enactment of the said Indian Medicine Central Council Act, 1970 on the basis of requisite qualification which was then recognized, a person got himself registered as medical practitioner in the disciplines contemplated under the said Act or in the absence of any requirement for registration such person had been practising for five years or intended to be registered and was also entitled to be registered, the right of such person to practise in the discipline concerned including the privileges of a registered medical practitioner stood protected even though such practitioner did not possess requisite qualification under the said Act of 1970. It may be indicated that such view of ours is reflected from the Objects and Reasons indicated for introducing sub-section (3) of Section 17 in the Act. In the Objects and Reasons, it was mentioned:
"[T]he Committee are of the opinion that the existing rights and privileges of practitioners of Indian Medicine should be given adequate safeguards. The Committee, in order to achieve this object, have added three new paragraphs to sub-section (3) of the clause protecting (i) the rights to practise of those practitioners of Indian Medicine who may not, under the proposed legislation, possess a recognized qualification subject to the condition that they are already enrolled on a State Register of Indian Medicine on the date of commencement of this Act, (ii) the privileges conferred on the practitioners of Indian Medicine enrolled on a State Register, under any law in force in that State, and (iii) the right to practise in a State of those practitioners who have been practising Indian Medicine in that State for not less than five years where no register of Indian Medicine was maintained earlier."
As it is not the case of any of the writ petitioners that they had acquired the degree in between 1957 (sic 1967) and 1970 or on the date of enforcement of provisions of Section 17(2) of the said Act and got themselves registered or acquired right to be registered, there is no question of getting the protection under sub-section (3) of Section 17 of the said Act. It is to be stated here that there is also no challenge as to the validity of the said Central Act, 1970. The decision of the Delhi High Court therefore cannot be assailed by the appellants. We may indicate here that it has been submitted by Mr. Mehta and also by Ms. Sona Khan appearing in the appeal arising out of Special Leave Petition No. 6167 of 1993 that proper consideration had not been given to the standard of education imparted by the said Hindi Sahitya Sammelan, Prayag and expertise acquired by the holders of the aforesaid degrees awarded by the said institution. In any event, when proper medical facilities have not been made available to a large number of poorer sections of the society, the ban imposed on the practitioners like the writ petitioners rendering useful service to the needy and poor people was wholly unjustified. It is not necessary for this Court to consider such submissions because the same remains in the realm of policy decision of other constitutional functionaries. We may also indicate here that what constitutes proper education and requisite expertise for a practitioner in Indian Medicine, must be left to the proper authority having requisite knowledge in the subject. As the decision of the Delhi High Court is justified on the face of legal position flowing from the said Central Act of 1970, we do not think that any interference by this Court is called for. These appeals therefore are dismissed without any order as to costs.'
Reliance was also placed on State of Rajasthan v. Lata Arun [2002] 6 SCC 252, wherein it was held as under:—
"4. The question which arises for determination in this case is whether the respondent had the eligibility qualification for admission in General Nursing and Midwifery and Staff Nurse Course (hereinafter referred to as "Nursing Course") commencing in the year 1990. The Director, Medical and Health Services had invited applications by 15-12-1989 from eligible candidates for admission in the Nursing Course to be started from January 1990. It was stated in the notification that the candidates should have passed first year of three years' degree course (TDC) or 10+2; and that the candidates with Science subjects (Biology, Chemistry, Physics) will be given preference. During the period, the Indian Nursing Council had issued a set of Syllabi and Regulations for courses in General Nursing and Midwifery in which the prescribed minimum educational qualification for all candidates was 12th class-pass or its equivalent preferably with Science subjects.
	 
	**
	**
	**


10. The points involved in the case are twofold: one relating to prescription of minimum educational qualification for admission to the course and the other relating to recognition of the Madhyama Certificate issued by the Hindi Sahitya Sammelan, Allahabad as equivalent to or higher than +2 or 1st year of TDC for the purpose of admission. Both these points relate to matters in the realm of policy decision to be taken by the State Government or the authority vested with power under any statute. It is not for courts to determine whether a particular educational qualification possessed by a candidate should or should not be recognized as equivalent to the prescribed qualification in the case. That is not to say that such matters are not justiciable. In an appropriate case the court can examine whether the policy decision or the administrative order dealing with the matter is based on a fair, rational and reasonable ground; whether the decision has been taken on consideration of relevant aspects of the matter; whether exercise of the power is obtained with mala fide intention; whether the decision serves the purpose of giving proper training to the candidates admitted or it is based on irrelevant and irrational considerations or intended to benefit an individual or a group of candidates."
76. In addition to the above submissions it was contended, that the Chartered Accountants are permitted to appear before a large number of tribunals/fora. Illustratively it was submitted, that under Section 288 of the Income Tax Act, 1961, read with Rule 50 of the Income Tax Rules, 1962, Chartered Accountants are permitted to appear in income tax matters. Likewise, it was asserted that Chartered Accountants are entitled to appear in Central Excise matters under Section 35Q of the Central Excise Act, 1944. They are also permitted to appear in matters arising out of the Customs Act, 1962 (wherefor reliance was placed on Section 146A of the Customs Act, 1962, read with Rule 9(a), Customs (Appeals) Rules, 1982). Besides the aforesaid provisions, it was contended, that Chartered Accountants were entitled to appear before various tribunals/fora under different statutory provisions, such as, under the Securities and Exchange Board of India Act, 1992, the Securities Contracts (Regulation) Act, 1956, the Telecom Regulatory Authority of India Act, 1991, the Companies Act, 2013, the Company Law Board Regulations, 1991, the Competition (Amendment) Act, 2007, and the Special Economic Zone Rules, 2006. We were informed, that Chartered Accountants were also entitled to appear before the Central Electricity Regulatory Commission vide Notification dated 27.8.1999. It was submitted, that if Chartered Accountants are competent to canvass complicated disputes which arise under the provisions referred to hereinabove, there should be no difficulty in allowing them to appear before the NTT, as also, to consider them eligible for being appointed as Members of the NTT. It was therefore asserted, that Section 13 of the NTT Act rightly permitted Chartered Accountants to represent a party to an appeal before the NTT. The submission on behalf of the Institute of Chartered Accountants was, that Company Secretaries were not comparable with them, and therefore, as a matter of policy, they had no legitimate claim for being allowed to represent a party before the NTT.
77. It is pertinent to record, that during the course of hearing we had required learned counsel representing the petitioners, to file a compilation of cases, wherein provisions of different laws on diverse subjects had to be taken into consideration, while deciding tax related disputes. In compliance, learned counsel have submitted a compilation on behalf of the Madras Bar Association (in Transferred Case (Civil) no. 150 of 2006), tabulating by way of illustration, reported cases on tax disputes, which also involved provisions of different laws on different subjects. The compilation brought to our notice is summarized hereunder:—
I: Hindu Law:
	 
	Sl.No 
	Name and citation of case 
	Allied subject/law adjudicated upon 

	 
	1
	Sri Sri Sridhar Jiew v. I.T.O. [1967] 63 ITR 192 (Cal)
	A Hindu idol is a juristic entity that is given the status of a human being capable of having property and it can be called an 'individual'.

	 
	2
	C.E.D. v. Alladi Kuppuswamy [1977] 108 ITR 439 (SC)
	Though a widow cannot be a coparcener, she has copercenary interests and she is also a member of the coparcenary by virtue of the rights conferred by the Hindu Women's Rights to Property Act, 1937.

	 
	3
	Narendranath v. C.W.T. [1969] 74 ITR 190 (SC)
	There is no distinction between property obtained by a member of HUF on a partition and the property that belongs to a member as a sole surviving coparcener by right of survivorship.

	 
	4
	Goli Eswariah v. C.G.T. [1970] 76 ITR 675 (SC)
	A unilateral declaration of a Hindu coparcener, whereby he throws his self-acquired property into the common stock of the joint family property, does not amount to a transfer and, therefore, such an act does not constitute a gift.

	 
	5
	C.I.T. v. Sandhya Rani Dutta [2001] 248 ITR 201 (SC)
	The Supreme Court held that the wife and daughters inheriting the property of a male Hindu do not form a HUF and that they could not also form such family by agreement among themselves by throwing their respective inherited shares in the hotchpot.

	 
	6
	C.I.T. v. Bharat Prasad Anshu Kumar [2001] 249 ITR 755 (Delhi)
	The gift of property of a HUF to the members of the family is not void but voidable.

	 
	7
	C.W.T. v. M.A.R. Rajkumar [1997] 226 ITR 804 (AP)
	Even the fact that the wife had given up her right to maintenance does not mean that she is no longer a member of the family of her husband.

	 
	8
	C.G.T. v. B.S. Apparao [2001] 248 ITR 103 (AP)
	The amount spent by a Hindu father on his daughter's marriage is treated as maintenance (and not a gift) under the Hindu Adoptions and Maintenance Act, 1956.

	 
	9
	Gowli Buddanna v. C.I.T. 60 ITR 293 (SC)
	A sole surviving coparcener can constitute a Hindu undivided family.

	 
	10
	C.W.T. v. Chander Sen 161 ITR 370 (SC)
	The separate property of the father inherited upon intestacy by the son is to be treated as the son's separate property and not as the property of his joint family.

	 
	11
	C.I.T. v. Radhe Shyam Agrawal 230 ITR 21 (Patna)
	If on partition of the family, separate shares are allotted to the karta, his wife and children, the existence of the Hindu undivided family comes to an end, and the share of the erstwhile karta becomes his separate property.

	 
	12
	Kaniram Hazarimull v. C.I.T. 27 ITR 294 (Cal.)
	A joint Hindu family, as such, cannot be a partner in a firm. However, it may enter into a partnership through its karta.

	 
	13
	C.I.T. v. Bainik Industries 119 ITR 282 Pat)
	A female member, as a member of a joint family, can become a partner in a firm as the representative of her family.

	 
	14
	C.G.T. v. Getti Chettiar 82 ITR 599 (SC)
	Unequal partition amongst coparceners in a HUF does not amount to a gift.

	 
	15
	Paramanand Bajaj v. C.I.T. 135 ITR 673 (Kar.)
	In the reunion of a HUF, all assets originally partitioned need not be pooled back.

	 
	16
	Pushpa Devi v. C.I.T. 109 ITR 730 (SC)
	The scope of the theory of blending in Hindu law was discussed in detail.

	 
	17
	C.I.T. v. B. Indira Devi 238 ITR 846 (Ker.)
	Gift deed executed by the assessee in favour of her daughter to secure her future after marriage was not due to any legal obligation enjoined upon the assessee by virtue of Section 20 of the Hindu Adoptions and Maintenance Act, but for other considerations. Therefore, the gift being voluntary within the meaning of Section 2(xii) of the Gift Tax Act, 1964, was liable to tax.

	 
	18
	Smt. Sathyaprema Manjunatha Gowda v. C.E.D. [1997] 227 ITR 1 (SC)
	Meaning of "coparcenary", "HUF" and "survivorship" discussed.

	 
	19
	C.I.T. v. Shakuntala [1961] 43 ITR 352 (SC)
	Income from shares held by the members of HUF cannot be termed as the income of HUF.

	 
	20
	C.W.T. v. Late R. Sridharan 104 ITR 436 (SC)
	Divided member marrying a Christian under Special Marriage Act, 1956. HUF way of living practiced by divided member and son – continue to be HUF - meaning of word "Hindu" discussed.


11: Company Law :
	 
	Sl. No 
	Name and citation of case 
	Allied subject/law adjudicated upon 

	 
	1
	C.I.T. v. Light Publications Ltd. [2001] 251 ITR 0120 (Guj.)
	A private company becoming a public company by virtue of the provisions of Section 43A of the Companies Act, 1956 may still not become a -company in which the public are substantially interested" due to the restriction imposed on its shareholders upon transferability of its shares to the other members of the public.

	 
	2
	C.I.T. v. Sunaero Ltd. [2012] 345 ITR 0163 (Del.)
	Presumption that a registered shareholder holds the share in his own right and any claim that shares were being held as anominee has to be proved by the person claiming so.

	 
	3
	Rajasthan Financial Corporation v. C.I.T. 163 ITR 278 (Raj.)
	Shares of a single type issued by a State Financial Corporation providing for minimum and maximum dividend cannot be termed as 'preference shares'.

	 
	4
	Bacha F. Guzdar v. C.I.T. AIR 1955 SC 74
	(i) Partnership is merely an association of persons for carrying on the business of partnership and, in law, the firm name is a compendious method of describing the partners. Such is, however, not the case of a company which stands as a separate juristic entity distinct from the shareholders. 

	 
	
	
	(ii) Shareholders have no right in the property of the company. They are only entitled to dividends and a share in the surplus, if any, after the dissolution of the company.

	 
	5
	Juggilal Kamlapat v. C.I.T. AIR 1969 SC 932; C.I.T. v. Poulose and Mathen (Pvt.) Ltd. [1999] 236 ITR 416 (Ker.)
	Although company is a separate legal entity, in certain exceptional cases, the Court can lift the veil of the corporate entity and have regard to the economic realities behind the legal façade.

	 
	6
	C.G.T. v. Indo Traders & Agencies (Madras) Ltd. 131 ITR 313 (Mad)
	Valuation of shares-reasonable valuation has to be accepted unless the valuation shocks conscience of the court.

	 
	7
	Vodafone International Holdings BV v. UoI 341 ITR 1 (SC)
	In company law, there is no transfer of a share when there is a transfer of underlying assets. Various issues of lifting of the corporate veil discussed. Also discussed, briefly, the enforceability of shareholders 'agreements.

	 
	8
	C.I.T. v. Suleman Khan and Mahaboob Khan and Co. [2002] 257 ITR 0170 (AP)
	A firm of 20 major partners and 3 minor partners does not contravene Section 11(2) of the Companies Act, 1956 since minors are not to be reckoned as partners for the purposes of the calculation.

	 
	9
	Marshall Sons and Co. (India) Ltd. v. I.T.O. [1997] 223 ITR 809 (SC)
	Amalgamation – date of transfer/ date of amalgamation /transfer is the date specified in the scheme as the transfer date.

	 
	10
	C.I.T. v. Mrs. Grace Collis and others 248 ITR 323(SC)
	(a) On amalgamation there is an extinguishment of rights and, therefore, there is a transfer.

	 
	
	
	(b) The amalgamation scheme sanctioned by the court would be an instrument within the meaning of Section 2(1) of the Bombay Stamp Act, 1958, and liable for stamp duty. A document creating or transferring a right is an instrument.

	 
	11
	Anarkali Sarabhai v. C.I.T. 227 ITR 260 (SC)
	Redemption of preference shares amounts to transfer and is liable to capital gains.

	 
	12
	C.I.T. v. Artex Manufacturing Co. 227 ITR 260 (SC)
	Gains arising out of slump sale of business as a going concern is liable to tax under Section 41(2) on itemized basis if slump sale is determined on valuation of each asset/liability.

	 
	13
	C.I.T. v. Gold Mohore Investment Company Ltd. [1970] 78 ITR 16 (SC)
	Valuation of bonus shares – The correct method to apply in cases where bonus shares rank pari passu is to take the cost of the original shares and to spread it over all the original as well as the bonus shares and to find out the average price of all the shares.

	 
	14
	Hansur Plywood Works Ltd. v. C.I.T. [1998] 229 ITR 112 (SC)
	When a shareholder gets a bonus share the value of the original share held by him goes down. In effect, the shareholder gets two shares instead of the one share held by him and the market value as well as the intrinsic value of the two shares put together will be the same or nearly the same as the value of the original share before the bonus issue.

	 
	15
	Shree Gopal Paper Mills Ltd. v. C.I.T. (1967) 64 ITR 233 (Cal.)
	Issuance of share takes place when entry of name of subscriber or successful offerer is made in the Register of Members.

	 
	16
	Dalmia Investment Co. Ltd. v. C.I.T. [1961] 41 ITR 705 (Pat.)
	Though no cash is paid by the shareholders for allotment of the bonus shares, the set-off for dividend which was due to be paid to the shareholder out of undistributed profits of company can be regarded as consideration for the bonus shares. Therefore, real cost of bonus shares to shareholder/assessee is the value of shares as shown in books of account of the company.

	 
	17
	Anarkali Sarabhai v. C.I.T. 227 ITR 260 (SC)
	Redemption of preference shares is "transfer" and liable to capital gains.

	 
	18
	C.I.T. v. Artex Manufacturing Co. 227 ITR 260 (SC)
	Gains arising out of "slump sale" of a business as a going concern is liable to tax under Section 41(2) on itemized basis if the slump sale is determined on valuation of each asset/liability.

	 
	III: Mohammedan Law:

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	Trustees of Sahebzadi Oalia Kuslsum Trust v. C.E.D. [1998] 233 ITR 434 (SC)
	A gift was made to the assessee by his father granting him life estate and the remainder to his children. Deed was held to be void under Mohammedan law. It was held to be an absolute gift.

	 
	2
	S.C.M. Mohammed v. C.I.T. [1999] 235 ITR 75 (Mad.)
	Principles of Mohammedan law regarding gift analyzed and applied - gift with limited estate not valid in Muslim law - gift to be that of an entire property though the document only gave him a limited right.

	 
	3
	Ghiasuddin Babu Khan v. C.I.T. [1985] 153 ITR 707 (AP)
	Deferred dower on the dissolution of marriage by death or divorce is not a contingent debt because one of the two events is bound to happen. Wife cannot demand the payment of deferred dower before the event, but husband can pay even earlier.

	 
	4
	Ziauddin Ahmed v. C.G.T. [1976] 102 ITR 253 (Gau.)
	A family arrangement is valid amongst Muslims.

	 
	5
	C.I.T. v. Puthiya Ponmanichintaka m Wakf, 44 ITR 172 (SC)
	A wakf cannot be a partner, but the mutawalli of a wakf can be.

	 
	6
	Ahmed G H Ariff v. C.W.T. 76 ITR 471 (SC)
	Held, the moment a wakf is created all rights of property pass out of wakf and vest in the Almighty – Property is a term of the widest import and subject to any limitation which the context may require; it signifies every possible interest which a person can clearly hold or enjoy.

	 
	IV: Family Arrangement:

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	C.I.T. v. R. Ponnammal [1987] 164 ITR 706 (Mad.)
	Even if a party to the settlement had no title but, under the family arrangement, the other party relinquishes all its claims or titles in favour of such a person and acknowledges him to be the sole owner, then the antecedent title must be assumed and the family arrangement will be upheld.

	 
	2
	C.I.T. v. Shanti Chandran [2000] 241 ITR 371 (Mad.)
	An asset acquired by way of a family arrangement to be considered as an asset acquired on partition or other succession.

	 
	V: Law of Partnership:

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	C.I.T. v. Palaniappa Enterprises [1998] 234 ITR 635 (Mad)
	Asset of partnership firm – transfer to partner by agreement – not valid – registered deed necessary.

	 
	2
	Saraladevi Sarabhai v. C.I.T. [2001] 250 ITR 745 (Guj.)
	Contribution of capital by a partner to a firm constitutes "transfer".

	 
	3
	Sunil Siddharthabhai v. C.I.T. [1985] 156 ITR 509 (SC)
	Conversion of an exclusive interest into a shared interest would amount to a "transfer" and does not amount to a conveyance by way of sale.

	 
	4
	C.I.T. v. S. Rajamani and Thangarajan Industries[2000] 241 ITR 668 (Mad)
	Transaction of a partner with the firm, during the subsistence of the firm requires a registered instrument, where the transaction involves immovable property.

	 
	5
	Malabar Fisheries v. C.I.T. [1979] 120 ITR 49 (SC)
	Distribution of assets on dissolution is not transfer by the firm.

	 
	6
	C.I.T. v. Gupta Brothers [1981] 131 ITR 492 (All)
	Validity of partnership – contribution of partner need not be cash or property. Skill and labor would constitute contribution.

	 
	7
	C.G.T. v. Pranay Kr. Saharia [1993] 204 ITR 78 (Gau)
	Minors who were admitted to the benefits of the partnership could not claim their share of goodwill on the reconstruction of the firm by excluding the minors and consequently they were not liable to gift-tax.

	 
	8
	Beniram Moolchand v. C.I.T. 25 ITR 287 (All)
	The mere fact that two persons take a commission agency business jointly would not necessarily constitute a partnership between them.

	 
	9
	C.I.T. v. Chandra Shekhar Pawan Kumar 203 ITR 435 (Raj.)
	If a partnership has been entered between two persons of whom one is a benamidar of the other, there is no relation of partnership between the two persons and one person cannot constitute a firm.

	 
	10
	Addl. C.I.T. v. Mohanbhai Pamabhai 165 ITR 166 (SC)
	On retirement of a partner from the firm, there is no transfer of interest of the partner I the assets thereof including the goodwill. The amount received is no assessable as capital gains. This case law is valid even after amendment in Section 45(4) which talks of dissolution or otherwise transferred.

	 
	11
	Manohardas Kedarnath v. C.I.T. 25 ITR 287 (All)
	It is open to the partners to agree not to take the whole of the firm's profits for their personal use and to reserve a part of the firm's profits for charity.

	 
	12
	C.I.T. v. Bharani Pictures (Mad) [1981] 129 ITR 244
	A partner has no interest in the property of the firm. In a case where there are two partners and one signs a release deed to a property in favour of the other, it is in fact a transfer from the partnership to that partner.

	 
	VI: Territoriality :

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	C.I.T. v. H.E.H. Mir Osman Ali Bahadur [1966] 59 ITR 666 (SC)
	The case involved international law, municipal law and a convenant between the Government of India and the Nizam of Hyderabad. Held, that Hyderabad State never acquired an international personality under international law and its ruler was not entitled to claim immunity from taxation of his income.

	 
	2
	Electronics Corporation of India Ltd. v. C.I.T. 183 ITR 43 (SC)
	Legislative powers of Parliament to enact laws which have provisions of having extra-territorial operation, is within the competence of Parliament. But nexus with something in India or object relating to India necessary.

	 
	3
	G.V.K. Industries Ltd. v. I.T.O. 332 ITR 130 (SC)
	Parliament is constitutionally restricted from enacting legislation with respect to extra-territorial aspects or causes that do not have, nor are expected to have, any direct or indirect, tangible or intangible, impact on or effect in or consequences for (a) the territory of India, or any part of India; or (b) the interests of, welfare of, well-being of, or security of inhabitants of India and Indians.

	 
	4
	C.I.T. v. R.D. Agarwal & Co. 56 ITR 20
	Business connection – there must be continuity as well as real and intimate relation between trading activity carried on outside the taxable territories and trading activity within the territories, the relation between the two contributing to the earning of income by the nonresident in his trading activity.

	 
	VII: Trusts/ Societies:

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	L.R. Patel Family Trust v. I.T.O. 262 ITR 520 (Bom)
	Trustees of a fixed (specific) trust cannot be considered as an association of persons or body of individuals.

	 
	2
	C.I.T. v. Thanthi Trust [1982] 137 ITR 735 (Mad)
	Discussion on the Doctrine of Cypres as applicable to public charities.

	 
	3
	C.I.T. v. Swashraya  286 ITR 265 (Guj)
	Power of trustees to contract on behalf of trust. Consent of beneficiaries, if necessary.

	 
	4
	Pandit v. C.I.T. [1972] 83 ITR 136 (Bom)
	The number of ultimate beneficiaries of a trust may increase or decrease by reason of death and other circumstances and the interests of beneficiaries may, at a relevant date, be only contingent and may become vested at much a later date. If at that date, the beneficiaries can be ascertained, the Court must hold that the beneficiaries are determinate and known and that assets are held by the trustees for their benefit.

	 
	5
	C.I.T. v. All India Hindu Mahasabha 140 ITR 748 (Del)
	A society registered under the Societies Registration Act may be treated as an association of persons.

	 
	6
	Tulsidas Kilachand v. C.I.T. 42 ITR 1 (SC)
	India Trust Act, 1882 – trustee can also be a beneficiary.

	 
	7
	C.I.T. v. P. Bhandari [1984] 147 ITR 500 (Mad)
	Trust may be created in favour of an unborn person if it satisfies conditions laid down in Section 13 of the Transfer of Property Act, 1882, even though coming into existence of such a beneficiary is uncertain. A trust deed cannot be bad for uncertainty or vagueness.

	 
	VIII: Contract Law :

	 
	Sl.No.
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	C.I.T. v. Shantilal Pvt. Ltd. [1983] 144 ITR 57 (SC)
	Nature of breach – whether payment of damage results in settlement of the contract.

	 
	2.
	C.I.T. v. Best & Co. P. Ltd. 60 ITR 11 (SC)
	Compensation received on termination of agency and restrictive convenant – nature of receipt – revenue or capital– restrictive convenant – whether an independent obligation– whether compensation severable.

	 
	3.
	N. Sundareswaran v. C.I.T. [1997] 226 ITR 142 (Ker.)
	Breach of contract – arbitration clause – scope of Section 73– liquidated and unliquidated damages – no deduction can be claimed on potential liability for damages.

	 
	IX Transfer of Property Act :

	 
	Sl. No 
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1.
	Bansidhar Sewabhogowan & Co. v. C.I.T. [1996] 222 ITR 16 (Gau.)
	Difference between a sale with a condition to re-purchase and a mortgage by conditional sale.

	 
	2.
	Jagadishchandra n v. C.I.T. 227 ITR 240 (SC)Arunachalam v. C.I.T. 227 ITR 222 (SC)
	Whether self-created mortgage or mortgage by previous owner affects the cost of acquisition.

	 
	3.
	C.I.T. v. Brig. Kapil Mohan 252 ITR 830 (Del)
	Though a transfer cannot be made directly to an unborn person, since under the definition of "transfer" in Section 5 of the Transfer of Property Act, 1882, a transfer is limited to living persons, transfer to an unborn person can only be made by the machinery of trusts.

	 
	4.
	C.G.T. v. Aloka Lata Sett [1991] 190 ITR 556 (Cal)
	If two registered documents re-executed by the same person in respect of the same property to two different persons at different times, the one which was executed first has priority over the other, although the former was registered subsequent to the latter. In other words, registration of a document relates to the date of its execution.

	 
	5.
	C.I.T. v. N.R. Bhusanraj [2002] 256 ITR 0340 (Mad.)
	Whether a sale along with deed for re-conveyance of property amounts to transfer under both common law and income-tax law?

	 
	X: Intellectual Property :

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	Anantram v. C.I.T. 5 ITR 511 (Lah)
	The assignment of a patent is a transaction on capital account, but where a person carries on a trade in the buying and selling of patents or habitually sells his own patents, or carries on the vocation of an inventor, the sale proceeds would be business income.

	 
	2
	Mysore Elect. v. C.I.T. 114 ITR 865 (Kar)
	If the owner gets a lump sum or periodic payment for imparting the know-how to others, without substantially reducing its value to himself, the payment would ordinarily be taxable as business income and the ground that the exploitation of the know-how is in the course of business and the imparting is no more than a business service of however special kind.

	 
	3.
	Janki v. C.I.T. 5 ITC 42
	Royalties paid by a licensee for the right to take away earth to be used for brick making or extracting saltpeter are income. The fact that removal of the soil itself is involved does not make the case any different from cases of royalties on underground coal and quarries

	 
	XI : Interpretation :

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	Prakash Nath Khanna v. C.I.T. [2004] 266 ITR 1 (SC)
	The SC ruled that interpretation should avoid ―the danger of a prior determination of the meaning with one's own preconceived notions‖ and that the court interprets the law and cannot legislate. It referred to two other principles of construction, one relating to casus omissus and the other requiring a statute to be read as a whole.

	 
	2
	I.T.A.T. v. V.K. Agarwal 235 ITR 175 (SC)
	Contempt of court – law applicable to ITAT.

	 
	3
	C.I.T. v. Bhogilal Mangilal 69 ITR 288 (Guj)
	Spes Successionis – Transfer of Property Act dealt with.

	 
	4
	Ellerman Lines Ltd. v. C.I.T. [1971] 82 ITR 913 (SC)  C.I.T. v. K.P. Varghese [1981] 131 ITR 597 (SC)
	Discusses the binding nature of CBDT's instructions on the revenue department.

	 
	XII :Miscellaneous:

	 
	Sl. No
	Name and citation of case
	Allied subject/law adjudicated upon

	 
	1
	Sree Meenakshi Mills v. C.I.T. [1957] 31 ITR 28 (SC)
	Benami – meaning and effect of taxation in benamidars hands discussed.

	 
	2
	Leo Machado v. C.I.T. 172 ITR 744 (Mad)
	Boat belonging to the assessee met with an accident and sank in high seas; the compensation received from insurance company was due to destruction of property, thus no "transfer" as contemplated by Section 45 read with Section 48. The insurance amount received cannot be considered as consideration and amount received not liable to capital gains tax.

	 
	3
	Gangadhar Bera v. Asstt. C.I.T. [2004] 190 ITR 467 (Cal)
	A clarificatory notice is a mere addendum to the original notice and the effect of clarification is always retrospective so it must relate to the original notice. A mere non-mention of specific clause does not render notice bad in law.

	 
	4
	C.I.T. v. Andhra Chamber of Commerce 55 ITR 722 (SC)
	The expression "charitable purpose" is very wide in its amplitude. The object need not benefit the whole mankind or even all persons living in a particular country or province. It is sufficient if the intention is to benefit a section of the public as distinguished from the specified individuals.

	 
	5
	Deccan Wine & General Stores v. C.I.T. [1977] 106 ITR 111 (AP)
	Explained the difference between 'association of persons' and 'body of individuals'.

	 
	6
	C.I.T. v. Maharashtra Sugar Mills Ltd. [1971] 82 ITR 452 (Bom)
	What constitutes an agricultural activity? There must be cultivation of land in the strict sense of the term meaning thereby tilling the land.

	 
	7
	I.T.O. v. M.K. Mohammed Kunhi [1968] 71 ITR 815 (SC)
	Income Tax Appellate Tribunal has inherent power to grant stay of collection taxes and proceedings.

	 
	8
	C.I.T. v. Indira Balakrishna [1960] 39 ITR 546 (SC)
	Association of persons – when persons do not combine together to produce income, they cannot be assessed as an AOP.

	 
	
	
	Note – The law has been amended after 1.4.2002

	 
	9
	C.I.T. v. H.H. Maharani Usha Devi 231 ITR 793 (MP)
	Personal effects of a ruler (heirloom jewellery) is not taxable upon its sale for a profit.

	 
	10
	C.I.T. v. Bai Shrinbhai Kooka 46 ITR 86 (SC)
	When an person re-values his capital asset and credits his capital account there is no gain for the purpose of taxation. One cannot make loss or profit out of transactions with himself.

	 
	11
	Dhakeswari Cotton Mills v. C.I.T. [1954] 26 ITR 775
	Principles of Natural Justice set out almost for the first time – locus classicus.

	 
	12
	Chemsford Club v. C.I.T. 243 ITR 89 (SC)  C.I.T. v. Bankipur Club Ltd. [1997] 226 ITR 97 (SC)
	Principle of mutuality applies to income from property.


It is apparent from the compilation extracted hereinabove, that the Members of the NTT would most definitely be confronted with the legal issues emerging out of Family Law, Hindu Law, Mohammedan Law, Company Law, Law of Partnership, Law related to Territoriality, Law related to Trusts and Societies, Contract Law, Law relating to Transfer of Property, Law relating to Intellectual Property, Interpretation of Statutes, and other Miscellaneous Provisions of Law, from time to time. The NTT besides the aforesaid statutes, will not only have to interpret the provisions of the three statutes, out of which appeals will be heard by it, but will also have to examine a challenge to the vires of statutory amendments made in the said provisions, from time to time. They will also have to determine in some cases, whether the provisions relied upon had a prospective or retrospective applicability.
78. Keeping in mind the fact, that in terms of Section 15 of the NTT Act, the NTT would hear appeals from the Income Tax Appellate Tribunal and the Customs, Excise and Service Tax Appellate Tribunal (CESTAT) only on "substantial questions of law", it is difficult for us to appreciate the propriety of representation, on behalf of a party to an appeal, through either Chartered Accountants or Company Secretaries, before the NTT. The determination at the hands of the NTT is shorn of factual disputes. It has to decide only "substantial questions of law". In our understanding, Chartered Accountants and Company Secretaries would at best be specialists in understanding and explaining issues pertaining to accounts. These issues would, fall purely within the realm of facts. We find it difficult to accept the prayer made by the Company Secretaries to allow them, to represent a party to an appeal before the NTT. Even insofar as the Chartered Accountants are concerned, we are constrained to hold that allowing them to appear on behalf of a party before the NTT, would be unacceptable in law. We accordingly reject the claim of Company Secretaries, to represent a party before the NTT. Accordingly the prayer made by Company Secretaries in Writ Petition (Civil) no. 621 of 2007 is hereby declined. While recording the above conclusion, we simultaneously hold Section 13(1), insofar as it allows Chartered Accountants to represent a party to an appeal before the NTT, as unconstitutional and unsustainable in law.
VI. The constitutional validity of Sections 5, 6, 7, 8 and 13 of the NTT Act:
79. We shall now endeavour to deal with the validity of some other individual provisions of the NTT Act, based on the parameters laid down by constitutional benches of this Court and on the basis of recognized constitutional conventions referable to constitutions framed on the Westminster model. While dealing with the prayers made in Writ Petition (Civil) no. 621 of 2007, we have already dealt with Section 13 of the NTT Act, and have held, the same to be partly unconstitutional. We shall now proceed chronologically, and examine the validity of Sections 5, 6, 7 and 8 of the NTT Act.
80. We shall first examine the validity of Section 5 of the NTT Act. The basis of challenge to the above provision, has already been narrated by us while dealing with the submissions advanced on behalf of the petitioners, with reference to the fourth contention. According to the learned counsel for the petitioners, Section 5(2) of the NTT Act mandates, that the NTT would ordinarily have its sittings in the National Capital Territory of Delhi. According to the petitioners, the aforesaid mandate would deprive the litigating assessee, the convenience of approaching the jurisdictional High Court in the State, to which he belongs. An assessee may belong to a distant/remote State, in which eventuality, he would not merely have to suffer the hardship of traveling a long distance, but such travel would also entail uncalled for financial expense. Likewise, a litigant assessee from a far-flung State may find it extremely difficult and inconvenient to identify an Advocate who would represent him before the NTT, since the same is mandated to be ordinarily located in the National Capital Territory of Delhi. Even though we have expressed the view, that it is open to the Parliament to substitute the appellate jurisdiction vested in the jurisdictional High Courts and constitute courts/tribunals to exercise the said jurisdiction, we are of the view, that while vesting jurisdiction in an alternative court/tribunal, it is imperative for the legislature to ensure, that redress should be available, with the same convenience and expediency, as it was prior to the introduction of the newly created court/tribunal. Thus viewed, the mandate incorporated in Section 5(2) of the NTT Act to the effect that the sittings of the NTT would ordinarily be conducted in the National Capital Territory of Delhi, would render the remedy inefficacious, and thus unacceptable in law. The instant aspect of the matter was considered by this Court with reference to the Administrative Tribunals Act, 1985, in S.P. Sampath Kumar case (supra) and L. Chandra Kumar case (supra), wherein it was held, that permanent benches needed to be established at the seat of every jurisdictional High Court. And if that was not possible, at least a circuit bench required to be established at every place where an aggrieved party could avail of his remedy. The position on the above issue, is no different in the present controversy. For the above reason, Section 5(2) of the NTT Act is in clear breach of the law declared by this Court.
81. One needs to also examine sub-sections (2), (3), (4) and (5) of Section 5 of the NTT Act, with pointed reference to the role of the Central Government in determining the sitting of benches of the NTT. The Central Government has been authorized to notify the area in relation to which each bench would exercise jurisdiction, to determine the constitution of the benches, and finally, to exercise the power of transfer of Members of one bench to another bench. One cannot lose sight of the fact, that the Central Government will be a stakeholder in each and every appeal/case, which would be filed before the NTT. It cannot, therefore, be appropriate to allow the Central Government to play any role, with reference to the places where the benches would be set up, the areas over which the benches would exercise jurisdiction, the composition and the constitution of the benches, as also, the transfer of the Members from one bench to another. It would be inappropriate for the Central Government, to have any administrative dealings with the NTT or its Members. In the jurisdictional High Courts, such power is exercised exclusively by the Chief Justice, in the best interest of the administration of justice. Allowing the Central Government to participate in the aforestated administrative functioning of the NTT, in our view, would impinge upon the independence and fairness of the Members of the NTT. For the NTT Act to be valid, the Chairperson and Members of the NTT should be possessed of the same independence and security, as the judges of the jurisdictional High Courts (which the NTT is mandated to substitute). Vesting of the power of determining the jurisdiction, and the postings of different Members, with the Central Government, in our considered view, would undermine the independence and fairness of the Chairperson and the Members of the NTT, as they would always be worried to preserve their jurisdiction based on their preferences/inclinations in terms of work, and conveniences in terms of place of posting. An unsuitable/disadvantageous Chairperson or Member could be easily moved to an insignificant jurisdiction, or to an inconvenient posting. This could be done to chastise him, to accept a position he would not voluntarily accede to. We are, therefore of the considered view, that Section 5 of the NTT Act is not sustainable in law, as it does not ensure that the alternative adjudicatory authority, is totally insulated from all forms of interference, pressure or influence from co-ordinate branches of Government. There is therefore no alternative, but to hold that sub-sections (2), (3), (4) and (5) of Section 5 of the NTT Act are unconstitutional.
82. We shall now examine the validity of Section 6 of the NTT Act. The above provision has already been extracted in an earlier part of this judgment, while dealing with the submissions advanced on behalf of the petitioners, with reference to the fourth contention. A perusal of Section 6 reveals, that a person would be qualified for appointment as a Member, if he is or has been a Member of the Income Tax Appellate Tribunal or of the Customs, Excise and Service Tax Appellate Tribunal for at least 5 years. While dealing with the historical perspective, with reference to the Income Tax legislation, the Customs legislation, as also, the Central Excise legislation, we have noticed the eligibility of those who can be appointed as Members of the Appellate Tribunals constituted under the aforesaid legislations. Under the Income Tax Act, a person who has practiced in accountancy as a Chartered Accountant (under the Chartered Accountants Act, 1949) for a period of 10 years, or has been a Registered Accountant (or partly a Registered Accountant, and partly a Chartered Accountant) for a period of 10 years, is eligible to be appointed as an Accountant Member. Under the Customs Act and the Excise Act, a person who has been a member of the Indian Customs and Central Excise Service (Group A), subject to the condition, that such person has held the post of Collector of Customs or Central Excise (Level I), or equivalent or higher post, for at least 3 years, is eligible to be appointed as a Technical Member. It is apparent from the narration recorded hereinabove, that persons with the above qualifications, who were appointed as Accountant Members or Technical Members in the respective Appellate Tribunals, are also eligible for appointment as Members of the NTT, subject to their having rendered specified years' service as such. The question to be determined is, whether persons with the aforesaid qualifications, satisfy the parameters of law declared by this Court, to be appointed as, Members of the NTT? And do they satisfy the recognized constitutional conventions?
83. This Court has declared the position in this behalf in L. Chandra Kumar case (supra) and in Madras Bar Association case (supra), that Technical Members could be appointed to the tribunals, where technical expertise is essential for disposal of matters, and not otherwise. It has also been held, that where the adjudicatory process transferred to a tribunal does not involve any specialized skill, knowledge or expertise, a provision for appointment of non-Judicial Members (in addition to, or in substitution of Judicial Members), would constitute a clear case of delusion and encroachment upon the "independence of judiciary", and the "rule of law". It is difficult to appreciate how Accountant Members and Technical Members would handle complicated questions of law relating to tax matters, and also questions of law on a variety of subjects (unconnected to tax), in exercise of the jurisdiction vested with the NTT. That in our view would be a tall order. An arduous and intimidating asking. Since the Chairperson/Members of the NTT will be required to determine "substantial questions of law", arising out of decisions of the Appellate Tribunals, it is difficult to appreciate how an individual, well-versed only in accounts, would be able to discharge such functions. Likewise, it is also difficult for us to understand how Technical Members, who may not even possess the qualification of law, or may have no experience at all in the practice of law, would be able to deal with "substantial questions of law", for which alone, the NTT has been constituted.
84. We have already noticed hereinabove, from data placed on record by the learned counsel for the petitioners, that the NTT would be confronted with disputes arising out of Family Law, Hindu Law, Mohemmedan Law, Company Law, Law of Partnership, Law relating to Territoriality, Law relating to Trusts and Societies, Contract Law, Law relating to Transfer of Property, Law relating to Intellectual Property, Interpretation of Statutes/Rules, and other Miscellaneous Provisions of Law. Besides the above, the Members of the NTT will regularly have to interpret the provisions of the Income Tax Act, the Customs Act and the Excise Act. We are of the considered opinion, that only a person possessing professional qualification in law, with substantial experience in the practice of law, will be in a position to handle the onerous responsibilities which a Chairperson and Members of the NTT will have to shoulder.
85. There seems to be no doubt, whatsoever, that the Members of a court/tribunal to which adjudicatory functions are transferred, must be manned by judges/members whose stature and qualifications are commensurate to the court from which the adjudicatory process has been transferred. This position is recognized the world over. Constitutional conventions in respect of Jamaica, Ceylon, Australia and Canada, on this aspect of the matter have been delineated above. The opinion of the Privy Council expressed by Lord Diplock in Hind case (supra), has been shown as being followed in countries which have constitutions on the Westminster model. The Indian Constitution is one such Constitution. The position has been clearly recorded while interpreting constitutions framed on the above model, namely, that even though the legislature can transfer judicial power from a traditional court, to an analogous court/tribunal with a different name, the court/tribunal to which such power is transferred, should be possessed of the same salient characteristics, standards and parameters, as the court the power whereof was being transferred. It is not possible for us to accept, that Accountant Members and Technical Members have the stature and qualification possessed by judges of High Courts.
86. It was not disputed, that the NTT has been created to handle matters which were earlier within the appellate purview of the jurisdictional High Courts. We are accordingly satisfied, that the appointment of Accountant Members and Technical Members of the Appellate Tribunals to the NTT, would be in clear violation of the constitutional conventions recognized by courts, the world over. References on questions of law (under the three legislative enactments in question), were by a legislative mandate, required to be adjudicated by a bench of at least two judges of the jurisdictional High Court. When the remedy of reference (before the High Court) was converted into an appellate remedy (under the three legislative enactments in question), again by a legislative mandate, the appeal was to be heard by a bench of at least two judges, of the jurisdictional High Court. One cannot lose sight of the fact, that hitherto before, the issues which will vest in the jurisdiction of the NTT, were being decided by a bench of at least two judges of the High Court. The onerous and complicated nature of the adjudicatory process is clear. We may also simultaneously notice, that the power of "judicial review" vested in the High Courts under Articles 226 and 227 of the Constitution has not been expressly taken away by the NTT Act. During the course of hearing, we had expressed our opinion in respect of the power of "judicial review" vested in the High Courts under Articles 226 and 227 of the Constitution. In our view, the power stood denuded, on account of the fact that, Section 24 of the NTT Act vested with an aggrieved party, a remedy of appeal against an order passed by the NTT, directly to the Supreme Court. Section 24 aforementioned is being extracted hereunder:
"24. Appeal to Supreme Court.— Any person including any department of the Government aggrieved by any decision or order of the National Tax Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the National Tax Tribunal to him:
Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within such time as it may deem fit."
In view of the aforestated appellate remedy, from an order passed by the NTT directly to the Supreme Court, there would hardly be any occasion, to raise a challenge on a tax matter, arising out of the provisions of the Income Tax Act, the Customs Act and the Excise Act, before a jurisdictional High Court. Even though the learned Attorney General pointed out, that the power of "judicial review" under Articles 226 and 227 of the Constitution had not been taken away, yet he acknowledged, that there would be implicit limitations where such power would be exercisable. Therefore, all the more, the composition of the NTT would have to be on the same parameters as judges of the High Courts. Since the appointments of the Chairperson/Members of the NTT are not on the parameters expressed hereinabove, the same are unsustainable under the declared law. A perusal of Section 6 of the NTT Act leaves no room for any doubt, that none of the above parameters is satisfied insofar as the appointment of Chairperson and other Members of the NTT is concerned. In the above view of the matter, Section 6(2)(b) of the NTT Act is liable to be declared unconstitutional. We declare it to be so.
87. We would now deal with the submissions advanced by the learned counsel for the petitioners in respect of Section 7 of the NTT Act. It seems to us, that Section 7 has been styled in terms of the decision rendered by this Court in L. Chandra Kumar case (supra). Following the above judgment for determining the manner of selection of the Chairperson and Members of the NTT, is obviously a clear misunderstanding of the legal position declared by this Court. It should not have been forgotten, that under the provisions of the Administrative Tribunals Act, 1985, which came up for consideration in L. Chandra Kumar case (supra), the tribunals constituted under the said Act, are to act like courts of first instance. All decisions of the tribunal are amenable to challenge under Articles 226/227 of the Constitution before, a division bench of the jurisdictional High Court. In such circumstances it is apparent, that tribunals under the Administrative Tribunals Act, 1985, were subservient to the jurisdictional High Courts. The manner of selection, as suggested in L. Chandra Kumar case (supra) cannot therefore be adopted for a tribunal of the nature as the NTT. Herein the acknowledged position is, that the NTT has been constituted as a replacement of High Courts. The NTT is, therefore, in the real sense a tribunal substituting the High Courts. The manner of appointment of Chairperson/Members to the NTT will have to be, by the same procedure (or by a similar procedure), to that which is prevalent for appointment of judges of High Courts. Insofar as the instant aspect of the matter is concerned, the above proposition was declared by this Court in Madras Bar Association case (supra), wherein it was held, that the stature of the Members who would constitute the tribunal, would depend on the jurisdiction which was being transferred to the tribunal. Accordingly, if the jurisdiction of the High Courts is being transferred to the NTT, the stature of the Members of the tribunal had to be akin to that of the judges of High Courts. So also the conditions of service of its Chairperson/Members. And the manner of their appointment and removal, including transfers. Including, the tenure of their appointments.
88. Section 7 cannot even otherwise, be considered to be constitutionally valid, since it includes in the process of selection and appointment of the Chairperson and Members of the NTT, Secretaries of Departments of the Central Government. In this behalf, it would also be pertinent to mention, that the interests of the Central Government would be represented on one side, in every litigation before the NTT. It is not possible to accept a party to a litigation, can participate in the selection process, whereby the Chairperson and Members of the adjudicatory body are selected. This would also be violative of the recognized constitutional convention recorded by Lord Diplock in Hinds case (supra), namely, that it would make a mockery of the constitution, if the legislature could transfer the jurisdiction previously exercisable by holders of judicial offices, to holders of a new court/tribunal (to which some different name was attached) and to provide that persons holding the new judicial offices, should not be appointed in the manner and on the terms prescribed for appointment of Members of the judicature. For all the reasons recorded hereinabove, we hereby declare Section 7 of the NTT Act, as unconstitutional.
89. Insofar as the validity of Section 8 of the NTT Act is concerned, it clearly emerges from a perusal thereof, that a Chairperson/Member is appointed to the NTT, in the first instance, for a duration of 5 years. Such Chairperson/Member is eligible for reappointment, for a further period of 5 years. We have no hesitation to accept the submissions advanced at the hands of the learned counsel for the petitioners, that a provision for reappointment would itself have the effect of undermining the independence of the Chairperson/Members of the NTT. Every Chairperson/Member appointed to the NTT, would be constrained to decide matters, in a manner that would ensure his reappointment in terms of Section 8 of the NTT Act. His decisions may or may not be based on his independent understanding. We are satisfied, that the above provision would undermine the independence and fairness of the Chairperson and Members of the NTT. Since the NTT has been vested with jurisdiction which earlier lay with the High Courts, in all matters of appointment, and extension of tenure, must be shielded from executive involvement. The reasons for our instant conclusions are exactly the same as have been expressed by us while dealing with Section 5 of the NTT Act. We therefore hold, that Section 8 of the NTT Act is unconstitutional.
90. Sections 5, 6, 7, 8 and 13 of the NTT Act have been held by us (to the extent indicated hereinabove) to be illegal and unconstitutional on the basis of the parameters laid down by decisions of constitutional benches of this Court and on the basis of recognized constitutional conventions referable to constitutions framed on the Westminster model. In the absence of the aforesaid provisions which have been held to be unconstitutional, the remaining provisions have been rendered otiose and worthless, and as such, the provisions of the NTT Act, as a whole, are hereby set aside.
Conclusions 
91. (i) The Parliament has the power to enact legislation, and to vest adjudicatory functions, earlier vested in the High Court, with an alternative court/tribunal. Exercise of such power by the Parliament would not per se violate the "basic structure" of the Constitution.
(ii) Recognized constitutional conventions pertaining to the Westminster model, do not debar the legislating authority from enacting legislation to vest adjudicatory functions, earlier vested in a superior court, with an alternative court/tribunal. Exercise of such power by the Parliament would per se not violate any constitutional convention.
(iii) The "basic structure" of the Constitution will stand violated, if while enacting legislation pertaining to transfer of judicial power, Parliament does not ensure, that the newly created court/tribunal, conforms with the salient characteristics and standards, of the court sought to be substituted.
(iv) Constitutional conventions, pertaining to constitutions styled on the Westminster model, will also stand breached, if while enacting legislation, pertaining to transfer of judicial power, conventions and salient characteristics of the court sought to be replaced, are not incorporated in the court/tribunal sought to be created.
(v) The prayer made in Writ Petition (C) No.621 of 2007 is declined. Company Secretaries are held ineligible, for representing a party to an appeal before the NTT.
(vi) Examined on the touchstone of conclusions (iii) and (iv) above, Sections 5, 6, 7, 8 and 13 of the NTT Act (to the extent indicated hereinabove), are held to be unconstitutional. Since the aforesaid provisions, constitute the edifice of the NTT Act, and without these provisions the remaining provisions are rendered ineffective and inconsequential, the entire enactment is declared unconstitutional.
R.F. Nariman, J. (Concurring in the Result) - In these cases, essentially four contentions have been urged on behalf of the petitioners. The first contention is that the reason for setting up a National Tax Tribunal is non-existent as uniformity of decisions pertaining to tax laws is hardly a reason for interposing another tribunal between an appellate Tribunal and the Supreme Court, as High Court decisions are more or less uniform, since they follow the law laid down by each other. Since this is so, the Act must be struck down. The second contention is that it is impermissible for the legislature to divest superior courts of record from the core judicial function of deciding substantial questions of law. The third contention is as regards the Constitutional validity of Article 323-B being violative of the separation of powers doctrine, the rule of law doctrine and judicial review. The fourth contention concerns itself with the nitty gritty of the Act, namely, that various sections undermine the independence of the adjudicatory process and cannot stand judicial scrutiny in their present form. Since I am accepting the second contention urged by the petitioners, this judgment will not deal with any of the other contentions.
"2. It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule."
What was said over 200 years ago by Chief Justice John Marshall in the celebrated case of Marbury v. Madison[1803] 5 U.S. 137 holds true even today in every great republican system of Government.
These words take their colour from Alexander Hamilton's famous federalist Paper No.78 which ran thus:
"Whoever attentively considers the different departments of power must perceive, that, in a government in which they are separated from each other, the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them. The Executive not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.
This simple view of the matter suggests several important consequences. It proves incontestably, that the judiciary is beyond comparison the weakest of the three departments of power, that it can never attack with success either of the other two; and that all possible care is requisite to enable it to defend itself against their attacks. It equally proves, that though individual oppression may now and then proceed from the courts of justice, the general liberty of the people can never be endangered from that quarter, I mean so long as the judiciary remains truly distinct from both the legislature and the Executive. For I agree, that "there is no liberty, if the power of judging be not separated from the legislative and executive powers. And it proves, in the last place, that as liberty can have nothing to fear from the judiciary alone, but would have everything to fear from its union with either of the other departments; that as all the effects of such a union must ensue from a dependence of the former on the latter, notwithstanding a nominal and apparent separation; that as, from the natural feebleness of the judiciary, it is in continual jeopardy of being overpowered, awed, or influenced by its co-ordinate branches; and that as nothing can contribute so much to its firmness and independence as permanency in office, this quality may therefore be justly regarded as an indispensable ingredient in its constitution, and, in a great measure, as the citadel of the public justice and the public security." (Emphasis supplied)
3. The precise question arising in these appeals concerns the constitutional validity of the National Tax Tribunals Act, 2005. The question raised on behalf of the petitioners is one of great public importance and has, therefore, been placed before this Constitution Bench. Following upon the heels of the judgment in Union of India v. R. Gandhi President, Madras Bar Association (2010) 11 SCC 1,these matters were delinked and ordered to be heard separately vide judgment and order dated 11th May 2010 reported in Madras Bar Association (supra). The precise question formulated on behalf of the petitioners is whether a tribunal can substitute the High Court in its appellate jurisdiction, when it comes to deciding substantial questions of law.
4. Sections 15 and 24 of National Tax Tribunal Act state:
"15. (1) An appeal shall lie to the National Tax Tribunal from every order passed in appeal by the Income-tax Appellate Tribunal and the Customs, Excise and Service Tax appellate Tribunal, if the National Tax Tribunal is satisfied that the case involves a substantial question of law.
(2) The Chief Commissioner or the Commissioner of Income-tax or the Chief Commissioner or Commissioner of Customs and Central Excise, as the case may be, or an assessee aggrived by any order passed by the Income-tax Appellate Tribunal or any person aggrieved by any order passed by the Customs, Excise and Service Tax Appellate Tribunal (hereinafter referred to as aggrieved person), may file an appeal to the National Tax Tribunal and such appeal under this sub-section shall-
	(a)
	 
	be filed within one hundred and twenty days from the date on which the order appealed against is received by the assessee or the aggrieved person or the Chief Commissioner or Commissioner, as the case may be;

	(b)
	 
	be in the form of a memorandum of appeal precisely stating therein the substantial question of law involved; and

	(c)
	 
	be accompanied by such fees as may be prescribed:


Provided that separate form of memorandum of appeal shall be filed for matters involving direct and indirect taxes:
Provided further that the National Tax Tribunal may entertain the appeal within sixty days after the expiry of the said period of one hundred and twenty days, if it is satisfied that the appellant was prevented by sufficient cause from preferring an appeal in time.
(3) Where an appeal is admitted under sub-section (1), the National Tax Tribunal.-
	(a)
	 
	shall formulate the question of law for hearing the appeal; and

	(b)
	 
	may also determine any relevant issue in connection with the question so formulated-

	(i)
	 
	which has not been so determined by the Income-tax Appellate Tribunal or by the Customs, Excise and Service Tax Appellate Tribunal or

	(ii)
	 
	which has been wrongly determined by the income-tax Appellate Tribunal or by the Customs, Excise and Service Tax Appellate Tribunal, and shall decide the question of law so formulated and the other relevant issue so determined and deliver such judgment thereon containing the grounds on which such decision is founded and may award such cost as it deems fit.


(4) Where in any appeal under this section, the decision of the income-tax Appellate Tribunal or the Customs, Excise and Service Tax Appellate Tribunal involves the payment of any tax or duties, the assessee or the aggrieved person, as the case may be, shall not be allowed to prefer such appeal unless he deposits at least twenty-five per cent of such tax or duty payable on the basis of the order appealed against:
Provided that where in a particular case the National Tax Tribunal is of the opinion that the deposit of tax or duty under this sub-section would case undue hardship to such person, it may dispense with such deposit subject to such conditions as it may deem fit to impose so as to safeguard the interest of revenue.
24. Appeal to Supreme Court. - Any person including any department of the Government aggrieved by any decision or order of the National tax Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the National Tax Tribunal to him;
Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within such time as it may deem fit."
5. According to the petitioners, deciding substantial questions of law, even if they arise from specialized subject matters, would be a core function of the superior courts of India, and cannot be usurped by any other forum. To test the validity of this argument, we need to go to some constitutional fundamentals.
6. It has been recognized that unlike the U.S. Constitution, the Constitution of India does not have a rigid separation of powers. Despite that, the Constitution contains several separate chapters devoted to each of the three branches of Government. Chapter IV of part V deals exclusively with the Union judiciary and Chapter V of part VI deals with the High Courts in the States.
7. Article 50 of the Constitution states:
"50. Separation of judiciary from executive: The State shall take steps to separate the judiciary from the executive in the public services of the State."
8. Art.129 states that the Supreme Court shall be a court of record and shall have all the powers of such a court including the power to punish for contempt of itself. Art.131 vests the Supreme Court with original jurisdiction in disputes arising between the Government of India and the States. Art. 132 to 134A vest an appellate jurisdiction in civil and criminal cases from the High Courts. Art. 136 vests the Supreme Court with an extraordinary discretionary jurisdiction to grant special leave to appeal from any judgment, decree, determination, sentence or order in any cause or matter passed or made by any court or tribunal in the territory of India. Under Art. 137, the Supreme Court is given power to review any judgment or order made by it. By Article 141, the law declared by the Supreme Court shall be binding on all courts within the territory of India. And by virtue of Art. 145(3) substantial questions as to the interpretation of the Constitution of India are vested exclusively in a bench of at least 5 Hon'ble Judges.
9. Similarly, under Art. 214 High Courts for each State are established and under Art. 215 like the Supreme Court, High Courts shall be courts of record and shall have all the powers of such courts including the power to punish for contempt. Under Art. 225, the jurisdiction of, and the law administered in any existing High Courts, is preserved. Art. 226 vests the High Court with power to issue various writs for the protection of fundamental rights and for any other purpose to any person or authority. Under Art. 228 questions involving interpretation of the constitution are to be decided by the High Court alone when a court subordinate to it is seized of such question. Further, the importance of these provisions is further highlighted by Art. 368 proviso which allows an amendment of all the aforesaid Articles only if such amendment is also ratified by the legislatures of not less than one half of the States.
10. The Code of Civil Procedure also contains provisions which vest the High Court with the power to decide certain questions of law under Section 113 and, when they relate to jurisdictional errors, Section 115.
11. Art. 227 is of ancient vintage. It has its origins in Section 107 of the Government of India Act 1915 which reads as follows:
"Each of the High Courts has superintendence over all courts for the time being subject to its appellate jurisdiction, and may do any of the following things, that is to say.-
	(a)
	 
	Call for returns;

	(b)
	 
	Direct the transfer of any suit or appeal from any such court to any other court of equal or superior jurisdiction;

	(c)
	 
	Make and issue general rules and prescribe forms for regulating the practice and proceedings of such courts;

	(d)
	 
	Prescribe forms in which books, entries and accounts shall be kept by the officers of any such courts; and settle tables of fees to be allowed to the sheriff, attorneys and all clerks and officers of courts:


Provided that such rules, forms and tables shall not be inconsistent with the provisions of law for the time being in force, and shall require the previous approval, in the case of the high court at Calcutta, of the Governor-General in Council, and in other cases of the local government."
12. Section 224 of the Government of India Act 1935 more or less adopted Section 107 of the Act of 1915 with a few changes.
"(1) Every High Court shall have superintendence over all courts in India for the time being subject to its appellate jurisdiction, and may do any of the following thing, that is to say,-
	(a)
	 
	call for returns;

	(b)
	 
	make and issue general rules and prescribe forms for regulating the practice and proceedings of such courts;

	(c)
	 
	prescribe forms in which books, entries and accounts shall be kept by the officers of any such courts; and

	(d)
	 
	settle tables of fees to be allowed to the sheriff, attorneys, and all clerks and officers of courts:


Provided that such rules, forms and tables shall not be inconsistent with the provision of any law for the time being in force, and shall require the previous approval of the Governor.
(2) Nothing in this section shall be construed as giving to a High Court any jurisdiction to question any judgment of any inferior Court which is not otherwise subject to appeal or revision."
Article 227 of the Constitution states:
227. Power of superintendence over all courts by the High Court
(1) Every High Court shall have superintendence over all courts and tribunals throughout the territories in relation to which it exercises jurisdiction
(2) Without prejudice to the generality of the foregoing provisions, the High Court may
	(a)
	 
	call for returns from such courts;

	(b)
	 
	make and issue general rules and prescribe forms for regulating the practice and proceedings of such courts; and

	(c)
	 
	prescribe forms in which books, entries and accounts shall be kept by the officers of any such courts


(3) The High Court may also settle tables of fees to be allowed to the sheriff and all clerks and officers of such courts and to attorneys, advocates and pleaders practising therein:
Provided that any rules made, forms prescribed or tables settled under clause ( 2 ) or clause ( 3 ) shall not be inconsistent with the provision of any law for the time being in force, and shall require the previous approval of the Governor
(4) Nothing in this article shall be deemed to confer on a High Court powers of superintendence over any court or tribunal constituted by or under any law relating to the Armed Forces."
13. It will be noticed that Art. 227 adds the words "and tribunals" and contains no requirement that the superintendence over subordinate courts and tribunals should be subject to its appellate jurisdiction.
14. In Waryam Singh v. Amarnath 1954 SCR 565, Das, J. stated the High Courts power under Art. 227:
"This power of superintendence conferred by article 227 is, as pointed out by Harries C.J., in Dalmia Jain Airways Ltd. v. Sukumar Mukherjee, to be exercised most sparingly and only in appropriate cases in order to keep the Subordinate Courts within the bounds of their authority and not for correcting mere errors. As rightly pointed out by the Judicial Commissioner in the case before us the lower courts in refusing to make an order for ejectment acted arbitrarily. The lower courts realized the legal position but in effect declined to do what was by section 13(2) (i) incumbent on them to do and thereby refused to exercise jurisdiction vested in them by law. It was, therefore, a case which called for interference by the court of the Judicial Commissioner and it acted quite properly in doing so." (at 571)
15. It is axiomatic that the superintending power of the High Courts under Art. 227 is to keep courts and tribunals within the bounds of the law. Hence, errors of law that are apparent on the face of the record are liable to be corrected. In correcting such errors, the High Court has necessarily to state what the law is by deciding questions of law, which bind subordinate courts and tribunals in future cases. Despite the fact that there is no equivalent of Art. 141 so far as High Courts are concerned, in East India Commercial Co. Ltd. Calcutta v. Collector of Customs [1963] 3 SCR 338, Subba Rao, J. stated:
"This raises the question whether an administrative tribunal can ignore the law declared by the highest court in the State and initiate proceedings in direct violation of the law so declared. Under Art. 215, every High Court shall be a court of record including the power to punish for contempt of itself. Under Art. 226, it has a plenary power to issue orders or writs for the enforcement of the fundamental rights and for any other purpose to any person or authority, including in appropriate cases any Government, within its territorial jurisdiction. Under Art. 227 it has jurisdiction over all courts and tribunals throughout the territories in relation to which it exercise jurisdiction. It would be anomalous to suggest that a tribunal over which the High Court has superintendant can ignore the law declared by that court and start proceedings in direct violation of it. If a tribunal can do so, all the sub-ordinate courts can equally do so, for there is no specific provision, just like in the case of Supreme Court, making the law declared by the High Court binding on subordinate courts. It is implicit in the power of supervision conferred on a superior tribunal that all the tribunals subject to its supervision should conform to the law laid down by it. Such obedience would also be conducive to their smooth working: otherwise there would be confusion in the administration of law and respect for law would irretrievably suffer. We, therefore, hold that the law declared by the highest court in the State is binding on authorities or tribunals under its superintendence, and that they cannot ignore it either in initiating a proceeding or deciding on the rights involved in such a proceeding."(at 366)
16. The aforesaid analysis shows that the decision by superior courts of record of questions of law and the binding effect of such decisions are implicit in the constitutional scheme of things. It is obvious that it is emphatically the province of the superior judiciary to answer substantial questions of law not only for the case at hand but also in order to guide subordinate courts and tribunals in future. That this is the core of the judicial function as outlined by the constitutional provisions set out above.
17. As to what is a substantial question of law has been decided way back in Sir Chunilal V. Mehta v. The Century Spg and Mf Co. Ltd. [1962] Suppl. 3 SCR 549 at pages 557-558 thus:
"The proper test for determining whether a question of law raised in the case is substantial would, in our opinion, be whether it is of general public importance or whether it directly and substantially affects the rights of the parties and if so whether it is either an open question in the sense that it is not finally settled by this Court or by the Privy Council or by the Federal Court or is not free from difficulty or calls for discussion of alternative views. If the question is settled by the highest Court or the general principles to be applied in determining the question are well settled and there is a mere question of applying those principles or that the plea raised is palpably absurd the question would not be a substantial question of law."
18. It is clear, therefore, that the decision of a substantial question of law is a matter of great moment. It must be a question of law which is of general public importance or is not free from difficulty and/or calls for a discussion of alternative views. It is clear, therefore, that a judicially trained mind with the experience of deciding questions of law is a sine qua non in order that such questions be decided correctly. Interestingly enough, our attention has been drawn to various Acts where appeals are on questions of law/substantial questions of law.
"(i) The Electricity Act, 2003
125. Appeal to Supreme Court - Any person aggrieved by any decision or order of the Appellate Tribunal, may, file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Appellate Tribunal to him, on any one or more of the grounds specified in Section 100 of the Code of Civil Procedure, 1908 (5 of 1908):
Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days.
(ii) The National Green Tribunal Act, 2010
Section 22. Appeal to Supreme Court - Any person aggrieved by any award, decision or order of the tribunal, may, file an appeal to the Supreme Court, within ninety days from the date of communication of the award, decision or order of Tribunal, to him, on any one or more of the grounds specified in Section 100 of the Code of Civil Procedure, 1908 (5 of 1908) .
Provided that the Supreme Court, entertain any appeal after the expiry of ninety days, if it is satisfied that the appellant was prevented by sufficient cause from preferring the appeal.
(iii) The Telecom Regulatory Authority of India Act, 1997
Section 18. Appeal to Supreme Court - (1) Notwithstanding anything contained in the Code of Civil Procedure, 1908 (5 of 1908) or in any other law, an appeal shall lie against any order, not being an interlocutory order, of the Appellate Tribunal to the Supreme Court on one or more of the grounds specified in section 100 of that code.
(2) No appeal shall lie against any decision or order made by the Appellate Tribunal with the consent of the parties.
(3) Every appeal under this section shall be preferred within a period of ninety days from the date of the decision or order appealed against:
Provided that the Supreme Court may entertain the appeal after the expiry of the said period of ninety days, if it is satisfied that the appellant was prevented by sufficient cause from preferring the appeal in time.
(iv) The Securities and Exchange Board of India Act, 1992
Section 15Z. Appeal to Supreme Court. - Any person aggrieved by any decision or order of the Securities Appellate Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Securities Appellate Tribunal to him on any question of law arising out to such order:
Provided that the Supreme Court may, if it is satisfied that the applicant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days.
(v) Companies Act, 1956
Section 10GF. Appeal to Supreme Court. - Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Appellate Tribunal to him on any question of law arising out of such decision or order:
Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding sixty days."
19. Whether one looks at the old Section 100 of the Code of Civil Procedure or Section 100 of the Code of Civil Procedure as substituted in 1976, the result is that the superior courts alone are vested with the power to decide questions of law.
Section 100 (Before amendment)
"100. (1) Save where otherwise expressly provided in the body of this Code or by any other law for the time being in force, an appeal shall lie to the High Court from every decree passed in appeal by any court subordinate to a High Court on any of the following grounds, namely:
	(a)
	 
	the decision being contrary to law or to some usage having the force of law;

	(b)
	 
	the decision having failed to determine some material issue of law or usage having the force of law;

	(c)
	 
	a substantial error or defect in the procedure provided by this Code or by any other law for the time being in force, which may possibly have produced error or defect in the decision of the case upon the merits.


(2) An appeal may lie under this section from an appellate decree passed ex-parte.
Section 100 (After amendment)
100. Second appeal
(1) Save as otherwise expressly provided in the body of this Code or by any other law for the time being in force, an appeal shall lie to the High Court from every decree passed in appeal by any Court subordinate to the High Court, if the High Court is satisfied that the case involves a substantial question of law.
(2) An appeal may lie under this section from an appellate decree passed exparte.
(3) In an appeal under this section, the memorandum of appeal shall precisely state the substantial question of law involved in the appeal.
(4) Where the High Court is satisfied that a substantial question of law is involved in any case, it shall formulate that question.
(5) The appeal shall be heard on the question so formulated and the respondent shall, at the hearing of the appeal, be allowed to argue that the case does not involve such question :
Provided that nothing in this sub-section shall be deemed to take away or abridge the power of the Court to hear, for reasons to be recorded, the appeal on any other substantial question of law, not formulated by it, if it is satisfied that the case involves such question."
20. It is obvious that hitherto Parliament has entrusted a superior court of record with decisions on questions of law/substantial questions of law. Also, as has been pointed in Khehar, J.'s judgment traditionally, such questions were always decided by the High Courts in the country. The present Act is a departure made for the first time by Parliament.
21. In this regard, the respondents argued that since taxation is a specialised subject and there is a complete code laid down for deciding this subject, the present impugned Act being part of that code is constitutionally valid. For this purpose, the respondents have relied on a passage from the nine Judge Bench in Mafatlal Industries (supra) at para 77.
22. This Court in Mafatlal Industries case (supra) was faced with whether Sales Tax Officer v. Kanhaiya Lal Mukundlal Saraf [1959] 1 SCR 1350, has been correctly decided in so far as it said that where taxes are paid under a mistake of law, the person paying is entitled to recover from the State such taxes on establishing the mistake and that this consequence flows from Section 72 of the Contract Act. In answering this question, this Court made an observation that so long as an appeal is provided to the Supreme Court from the orders of the appellate tribunal, the Act would be constitutionally valid. This Court while deciding whether Saraf's case was correctly decided or not, was not faced with the present question at all. Further, at the time that Mafatlal's case was decided, the scheme contained in the Central Excise and Salt Act, 1944, required the High Court on a statement of case made to it to decide a question of law arising out of the order of the appellate tribunal, after which the High Court is to deliver its judgment and send it back to the appellate tribunal which will then make such orders as are necessary to dispose of the case in conformity with such judgment. The then statutory scheme of the Central Excise and Salt Act, 1944 is contained in Sections 35G to 35L.
"35G. Statement of case to High Court.— (1) The Collector of Central Excise or the other party may, within sixty days of the date upon which he is served with notice of an order under section 35C (not being an order relating, among other things, to the determination of any question having a relation to the rate of duty of excise or to the value of goods for purposes of assessment), by application in the prescribed form, accompanied, where the application is made by the other party, by a fee of two hundred rupees, require the Appellate Tribunal to refer to the High Court any question of law arising out of such order and, subject to the other provisions contained in this section, the Appellate Tribunal shall, within one hundred and twenty days of the receipt of such application, draw up a statement of the case and refer it to the High Court:
Provided that the Appellate Tribunal may, if it is satisfied that the applicant was prevented by sufficient cause from presenting the application within the period hereinbefore specified, allow it to be presented within a further period not exceeding thirty days.
(2) On receipt of notice that an application has been made under sub- section (1), the person against whom such application has been made, may, notwithstanding that he may not have filed such an application, file, within forty- five days of the receipt of the notice, a memorandum of cross- objections verified in the prescribed manner against any part of the order in relation to which an application for reference has been made and such memorandum shall be disposed of by the Appellate Tribunal as if it were an application presented within the time specified in sub- section (1).
(3) If, on an application made under sub- section (1), the Appellate Tribunal refuses to state the case on the ground that no question of law arises, the Collector of Central Excise, or, as the case may be, the other party may, within six months from the date on which he is served with notice of such refusal, apply to the High Court and the High Court may, if it is not satisfied with the correctness of the decision of the Appellate Tribunal, require the Appellate Tribunal to state the case and to refer it, and on receipt of any such requisition, the Appellate Tribunal shall state the case and refer it accordingly.
(4) Where in the exercise of its powers under sub- section (3), the Appellate Tribunal refuses to state a case which it has been required by an applicant to state, the applicant may, within thirty days from the date on which he receives notice of such refusal, withdraw his application and, if he does so, the fee, if any, paid by him shall be refunded.
35H. Statement of case to Supreme court in certain cases. If, on an application made under section 35G, the Appellate Tribunal is of opinion that, on account of conflict in the decisions of High Courts in respect of any particular question of law, it is expedient that a reference should be made direct to the Supreme Court, the Appellate Tribunal may draw up a statement of the case and refer it through the President direct to the Supreme Court.
35-I. Power of High Court or Supreme Court to require statement to be amended. If the High Court or the Supreme Court is not satisfied that the statements in a case referred to it are sufficient to enable it to determine the questions raised thereby, the Court may refer the case back to the Appellate Tribunal, for the purpose of making such additions thereto or alterations therein as it may direct in that behalf.
35J. Case before High Court to be heard by not less than two Judges.
(1) When any case has been referred to the High Court under section 35G, it shall be heard by a Bench of not less than two Judges of the High Court and shall be decided in accordance with the opinion of such Judges or of the majority, if any, of such Judges.
(2) Where there is no such majority, the Judges shall state the point of law upon which they differ and the case shall then be heard upon that point only by one or more of the other Judges of the High Court, and such point shall be decided according to the opinion of the majority of the Judges who have heard the case including those who first heard it.
35K. Decision of High Court or Supreme Court on the case stated.
(1) The High Court or the Supreme Court hearing any such case shall decide the questions of law raised therein and shall deliver its judgment thereon containing the grounds on which such decision is founded and a copy of the judgment shall be sent under the seal of the Court and the signature of the Registrar to the Appellate Tribunal which shall pass such orders as are necessary to dispose of the case in conformity with such judgment.
(2) The costs of any reference to the High Court or the Supreme Court which shall not include the fee for making the reference shall be in the discretion of the Court.
35L. Appeal to Supreme Court. An appeal shall lie to the Supreme Court from-
	(a)
	 
	any judgment of the High Court delivered on a reference made under section 35G in any case which, on its own motion or on an oral application made by or on behalf of the party aggrieved, immediately after the passing of the judgment, the High Court certifies to be a fit one for appeal to the Supreme Court; or

	(b)
	 
	any order passed by the Appellate Tribunal relating, among other things, to the determination of any question having a relation to the rate of duty of excise or to the value of goods for purposes of assessment."


23. It is obvious that the decision of the nine Judge Bench was only referring to decisions of the appellate tribunal falling under sub-clause (b) of Section 35L relating to orders passed by the Appellate Tribunal on questions having a relation to the rate of duty of excise or value of goods for the purpose of assessment and not to appeals from judgments of the High Court delivered on a reference under Section 35G after the High Court had decided on a question of law. It is clear, therefore, that the context of Mafatlal's decision was completely different and the decision did not advert to Sections 35G to 35L as they then stood.
24. Art. 323B was part of the constitution 42nd Amendment Act which was, as is well known, an amendment which was rushed through during the 1975 emergency. Many of its features were undone by the constitution 44th Amendment Act passed a couple of years later. One of the interesting features that was undone was the amendment to Art. 227.
The 42nd Amendment substituted the following clause for clause (1) of Art. 227:
"(1) Every High Court shall have superintendence over all courts subject to its appellate jurisdiction."
25. A cursory reading of the substituted clause shows that the old section 107 of the Government of India Act 1915 was brought back: Tribunals were no longer subject to the High Courts' superintendence, and subordinate courts were only subject to the High Courts' superintendence, if they were also subject to its appellate jurisdiction. As stated above, the 44th Amendment undid this and restored sub-clause (1) to its original position.
26. However, Art. 323B continues as part of the constitution. The real reason for the insertion of the said article was the same as the amendment made to Art. 227 - the removal of the High Courts' supervisory jurisdiction over tribunals. L. Chandra Kumar (supra), undid the very raison d'etre of Article 323B by restoring the supervisory jurisdiction of the High Courts so that a reference to Article 323B would no longer be necessary as the legislative competence to make a law relating to tribunals would in any case be traceable to Entries 77 to79, 95 of List I, Entry 65 of List II and Entry 11A and 46 of List III of the 7th Schedule to the Constitution of India.
27. In a significant statement of the law, L. Chandra Kumar's case (supra) judgment, in upholding the vesting of the High Court's original jurisdiction in a Central Administrative Tribunal, stated thus:
"The legitimacy of the power of Courts within constitutional democracies to review legislative action has been questioned since the time it was first conceived. The Constitution of India, being alive to such criticism, has, while conferring such power upon the higher judiciary, incorporated important safeguards. An analysis of the manner in which the Framers of our Constitution incorporated provisions relating to the judiciary would indicate that they were very greatly concerned with securing the independence of the judiciary. These attempts were directed at ensuring that the judiciary would be capable of effectively discharging its wide powers of judicial review. While the Constitution confers the power to strike down laws upon the High Courts and the Supreme Court, it also contains elaborate provisions dealing with the tenure, salaries, allowances, retirement age of Judges as well as the mechanism for selecting Judges to the superior courts. The inclusion of such elaborate provisions appears to have been occasioned by the belief that, armed by such provisions, the superior courts would be insulated from any executive or legislative attempts to interfere with the making of their decisions. The Judges of the superior courts have been entrusted with the task of upholding the Constitution and to this end, have been conferred the power to interpret it. It is they who have to ensure that the balance of power envisaged by the Constitution is maintained and that the legislature and the executive do not, in the discharge of their functions, transgress constitutional limitations. It is equally their duty to oversee that the judicial decisions rendered by those who man the subordinate courts and tribunals do not fall foul of strict standards of legal correctness and judicial independence. The constitutional safeguards which ensure the independence of the Judges of the superior judiciary, are not available to the Judges of the subordinate judiciary or to those who man Tribunals created by ordinary legislations. Consequently, Judges of the latter category can never be considered full and effective substitutes for the superior judiciary in discharging the function of constitutional interpretation. We, therefore, hold that the power of judicial review over legislative action vested in the High Courts under Articles 226 and in this Court under Article 32 of the Constitution is an integral and essential feature of the Constitution, constituting part of its basic structure. Ordinarily, therefore, the power of High Courts and the Supreme Court to test the constitutional validity of legislations can never be ousted or excluded.(See Para 78)
We also hold that the power vested in the High Courts to exercise judicial superintendence over the decisions of all Courts and Tribunals within their respective jurisdictions is also part of the basic structure of the Constitution. This is because a situation where the High Courts are divested of all other judicial functions apart from that of constitutional interpretation, is equally to be avoided. (See Para 79)
Before moving on to other aspects, we may summarise our conclusions on the jurisdictional powers of these Tribunals. The Tribunals are competent to hear matters where the vires of statutory provisions are questioned. However, in discharging this duty, they cannot act as substitutes for the High Courts and the Supreme Court which have, under our constitutional set-up, been specifically entrusted with such an obligation. Their function in this respect is only supplementary and all such decisions of the Tribunals will be subject to scrutiny before a Division Bench of the respective High Courts."(see Para 93)
28. The stage is now set for the Attorney General's reliance on R. Gandhi, President, Madras Bar Association (supra).
Various provisions of the Companies Act, 1956 were under challenge before the Constitution Bench. The effect of these provisions was to replace the Company Law Board by a Tribunal vested with original jurisdiction, and to replace the High Court in First Appeal with an appellate tribunal. After noticing the difference between courts and tribunals in paras 38 and 45, the court referred to the independence of the judiciary and to the separation of powers doctrine, as understood in the Indian Constitutional Context in paras 46 to 57. In a significant statement of the law, the Constitution Bench said:
"The Constitution contemplates judicial power being exercised by both courts and tribunals. Except the powers and jurisdiction vested in superior courts by the Constitution, powers and jurisdiction of courts are controlled and regulated by legislative enactments. The High Courts are vested with the jurisdiction to entertain and hear appeals, revisions and references in pursuance of provisions contained in several specific legislative enactments. If jurisdiction of High Courts can be created by providing for appeals, revisions and references to be heard by the High Courts, jurisdiction can also be taken away by deleting the provisions for appeals, revisions or references. It also follows that the legislature has the power to create Tribunals with reference to specific enactments and confer jurisdiction on them to decide disputes in regard to matters arising from such special enactments. Therefore it cannot be said that legislature has no power to transfer judicial functions traditionally performed by courts to Tribunals." (para 87)
In another significant paragraph, the Constitution bench stated:
"But when we say that the legislature has the competence to make laws, providing which disputes will be decided by courts, and which disputes will be decided by tribunals, it is subject to constitutional limitations, without encroaching upon the independence of the judiciary and keeping in view the principles of the rule of law and separation of powers. If tribunals are to be vested with judicial power hitherto vested in or exercised by courts, such tribunals should possess the independence, security and capacity associated with courts. If the tribunals are intended to serve an area which requires specialized knowledge or expertise, no doubt there can be technical members in addition to judicial members. Where however jurisdiction to try certain category of cases are transferred from courts to tribunals only to expedite the hearing and disposal or relieve from the rigours of the Evidence Act and procedural laws, there is obviously no need to have any non-judicial technical member. In respect of such tribunals, only members of the judiciary should be the Presiding Officers/Members. Typical examples of such special tribunals are Rent Tribunals, Motor Accidents Claims Tribunals and Special Courts under several enactments. Therefore, when transferring the jurisdiction exercised by courts to tribunals, which does not involve any specialized knowledge or expertise in any field and expediting the disposal and relaxing the procedure is the only object, a provision for technical members in addition to or in substitution of judicial members would clearly be a case of dilution of and encroachment upon the independence of the judiciary and the rule of law and would be unconstitutional."(at para 90)
The Bench then went on to hold that only certain areas of litigation can be transferred from courts to tribunals. (see para 92)
In paragraphs 101 and 102 the law is stated thus:
"Independent judicial tribunals for determination of the rights of citizens, and for adjudication of the disputes and complaints of the citizens, is a necessary concomitant of the rule of law. The rule of law has several facets, one of which is that disputes of citizens will be decided by Judges who are independent and impartial; and that disputes as to legality of acts of the Government will be decided by Judges who are independent of the executive. Another facet of the rule of law is equality before law. The essence of the equality is that it must be capable of being enforced and adjudicated by an independent judicial forum. Judicial independence and separation of judicial power from the executive are part of the common law traditions implicit in a Constitution like ours which is based on the Westminster model.
The fundamental right to equality before law and equal protection of laws guaranteed by Art.14 of the Constitution, clearly includes a right to have the person's rights, adjudicated by a forum which exercises judicial power in an impartial and independent manner, consistent with the recognized principles of adjudication. Therefore wherever access to courts to enforce such rights is sought to be abridged, altered, modified or substituted by directing him to approach an alternative forum, such legislative act is open to challenge if it violates the right to adjudication by an independent forum. Therefore, though the challenge by MBA is on the ground of violation of principles forming part of the basic structure, they are relatable to one of more of the express provisions of the Constitution which gave rise to such principles. Though the validity of the provisions of a legislative act cannot be challenged on the ground it violates the basic structure of the Constitution, it can be challenged as violative of constitutional provisions which enshrine the principles of the rule of law, separation of powers and independence of the judiciary."
29. R. Gandhi President, Madras Bar Association case (supra) dealt with one specialized tribunal replacing another specialized tribunal (The Company Law Board) at the original stage. It is significant to note that the first appeal provided to the appellate tribunal is not restricted only to questions of law. It is a full first appeal as understood in the section 96 CPC sense - (See section 10FQ of the Companies Act). A further appeal is provided to the Supreme Court under Section 10GF only on questions of law. When R. Gandhi President, Madras Bar Association case (supra), President, Madras Bar Association states in paragraph 87 that the jurisdiction of the High Courts can be taken away by deleting provisions for appeals, revisions or references, and that these functions traditionally performed by courts can be transferred to tribunals, the court was only dealing with the situation of the High Court being supplanted at the original and first appellate stage so far as the company `jurisdiction' is concerned in a situation where questions of fact have to be determined afresh at the first appellate stage as well. These observations obviously cannot be logically extended to cover a situation like the present where the High Court is being supplanted by a tribunal which would be deciding only substantial questions of law.
30. The present case differs from Gandhi's case in a very fundamental manner. The National Tax Tribunal which replaces the High Courts in the country replaces them only to decide substantial questions of law which relate to taxation. In fact, a Direct Tax Laws Committee delivered a report in 1978 called the Choksi Committee after its Chairman. This report had in fact recommended that a Central Tax Court should be set up. The report stated:
"II-6.10 In paragraph 11.30 of our Interim Report, we had expressed the view that the Government should consider the establishment of a Central Tax Court to deal with all matters arising under the Income-tax Act and other Central Tax Laws, and had left the matter for consideration in greater detail in our Final Report. We have since examined the matter from all aspects.
II-6.11 The problem of tax litigation in India has assumed staggering proportions in recent years. From the statistics supplied to us, it is seen that, as on 30th June, 1977, there were as many as 10,500 references under the direct tax laws pending with the various High Courts, the largest pendency being in Bombay, Calcutta, Madras, Karnataka and Madhya Pradesh. The number of references made to the High Courts in India under all the tax laws is of the order of about 3,300 in a year, whereas the annual disposals of such references by all the High Courts put together amount to about 600 in a year. In addition to these references, about 750 writ petitions on tax matters are also filed before the High Courts every year. Under the existing practice of each High Court having only a single bench for dealing with the tax matters and that too not all round the year, there is obviously no likelihood of the problem being brought down to manageable proportions at any time in, the future, but, on the other hand, it is likely to become worse. Even writ petitions seeking urgent remedy against executive action take several years for disposal. The Wanchoo Committee, which had considered this problem, recommended the creation of permanent Tax Benches in High Courts and appointment of retired Judges to such Benches under Article 224A of the Constitution to clear the backlog. Although more than 6 years have passed since that recommendation was made, the position of arrears in tax matters has shown no improvement but, on the other hand, it has worsened. In this connection, it would be worth noting that the Wanchoo Committee considered an alternative course for dealing with this problem through the establishment of a Tax Court but they desisted from making any recommendation to that effect us, in their opinion, that would involve extensive amendments to law and procedures. We have directed our attention to this matter in the context of the mounting arrears of tax cases before the courts.
II-6.12 The pendency of cases before the courts in tax matters has also a snow-balling effect all along the line of appellate hierarchies inasmuch as proceedings in hundreds of cases are initiated and kept pending, awaiting the law to be finally settled by the Supreme Court after prolonged litigation in some other cases. This obviously adds considerably to the load of infructuous word in the Department and clutters up the files of appellate authorities at all levels, with adverse consequences on their efficiency. According to the figures supplied to us, out of tax arrears amounting to Rs.986.53 crores as on 31st December, 1977, Rs.293.26 crores (30 per cent) were disputed in proceedings before various appellate authorities and courts.
II-6.13 Apart from the delays which are inherent in the existing system, the jurisdiction pattern of the High Courts also seems to contribute to the generation of avoidable work. At present, High Courts are obliged to hear references on matters falling within their jurisdiction notwithstanding that references on identical points have been decided by other High Courts. The decision of one High Court is not binding on another High Court even on identical issues. Finality is reached only when the Supreme Court decides the issue which may take 10 to 15 years.
II-6.14 Tax litigation is currently handled by different Benches of the High Courts constituted on an ad hoc basis. The absence of permanent benches also accounts for the delay in the disposal of the tax cases by High Courts.
II-6.15 The answer to these problems, in our view, is the establishment of a Central Tax Court with all-India jurisdiction to deal with such litigation to the exclusion of High Courts. Such a step will have several advantages. In the first place, it would lead to uniformity in decisions and bring a measure of certainty in tax matters. References involving common issues can be conveniently consolidated and disposed of together, thereby accelerating the pace of disposal. Better co-ordination among the benches would make for speedy disposal of cases and reduce the scope for proliferation of appeals on the same issues before the lower appellate authorities, which in its turn will reduce the volume of litigation going up before the Tax Court as well. Once a Central Tax Court is established, the judges appointed to the Benches thereof will develop the requisite expertise by continuous working in this field. This would facilitate quicker disposal of tax matters and would also help in reducing litigation by ensuring uniformity in decisions.
II-6.16 In the light of the foregoing discussions, we recommend that the Government should take steps for this early establishment of a Central Tax Court with all-India jurisdiction to deal exclusively with litigation under the direct Tax laws in the first instance, with provisions for extending its jurisdiction to cover all other Central Tax laws, if considered necessary in the future. We suggest that such a court should be constituted under a separate statute. As the implementation of this recommendation may necessitate amendment of the constitution, which is likely to take time, we further recommend that Government may in the meanwhile, consider the desirability of constituting special Tax benches in the High Courts to deal with the large number of Tax cases by continuously sitting throughout the year. The Judges to be appointed to these special benches may be selected from among those, who have special knowledge and experience in dealing with matters relating to direct Tax laws so that, when the Central Tax Court is established at a later date, these judges could be transferred to that Court.
II-6.17 The Central Tax Court should have Benches located at important centres. To start with it may have Benches at the following seven places, viz., Ahmedabad, Bombay, Calcutta, Delhi, Kanpur, Madras and Nagpur. Each Bench should consist of two judges. Highly qualified persons should be appointed as judges of the Central Tax Court, from among persons who are High Court judges or who are eligible to be appointed as High Court judges. In the matter of conditions of service, scales or pay and other privileges, judges of the Central Tax Court should be on par with the High Court judges.
II-6.18 The Supreme Court and, following it, the High Courts have held that the Tribunal and the tax authorities, being creatures of the Act cannot pronounce on the constitutional validity or vires of any provision of the Act; that; therefore, such a question cannot arise out of the order of the Tribunal and cannot be made the subject matter of a reference to the High Court and a subsequent appeal to the Supreme court; and that such a question of validity or vires can be raised only in a suit or a writ petition. While an income-tax authority or the Tribunal cannot decide upon the validity or vires of the other provisions of the law. We recommend that the powers of the Central Tax Court in this regard should be clarified in the law itself by specifically giving it the right to go into questions of validity of the provisions of the Tax Laws or of the rules framed thereunder.
II-6.19 Another important matter, in which we consider that the present position needs improvement, is the nature of the Court's jurisdiction in tax matters. Under the present law, the High Court's jurisdiction in such matters is merely advisory on questions of law. For this purpose, the Appellate Tribunal has to draw up a statement of the case and refer the same to the High Court for its opinion. After the High Court delivers its judgment on the reference, the matter goes back to the Tribunal, which has then to pass such orders as are necessary to dispose of the case conformably to such judgment. Under this procedure, the aggrieved party before the Tribunal has to file an application seeking a reference to the High Court on specified questions of law arising out of the Tribunals order. The hearing of such application by the Tribunal, followed by the drawing up of the statement of the case to the High Court, delays the consideration of the issue by the High Court for a considerable time. Where the Tribunal refuses to state the case as sought by the applicant, then again, the law provides for a direct approach to the High Court for issue of directions to the Appellate Tribunal to state the case to the High Court on the relevant question of law. This process also delays the consideration of the matter by the High court for quite some time. In addition to these types of delay, there will be further delays after the High Court decides the matter, as the Tribunal has to pass consequential orders disposing of the case, before the relief, if any due, can be granted to the assessee.
II-6.20 In our view, the disposal of tax litigation can be speeded up considerably by vesting jurisdiction in the proposed Central Tax Court to hear appeals against the orders of the Tribunal on questions of law arising out of such orders. We, accordingly, recommend that the jurisdiction of the Central Tax Court should be Appellate and not advisory. We also recommend that appeals before the Central Tax Court should be heard by a Bench of two judges. The judgment of a division Bench should be binding on other division Benches of the Tax Court unless it is contrary to a decision of the Supreme Court or of a full Bench of the Tax Court.
II-6.21 In the matter of appeals before the Central Tax Court, it would be necessary to make a special provision for enabling Chartered Accountants to appear on behalf of appellants or respondents to argue the appeals before it. Legal practitioners would, in any event, be entitled to appear before the Central Tax Court. In addition, any other person, who may be permitted by the Court to appear before it, may also represent the appellant or the respondent in tax matters.
II-6.22 Our recommendation for setting up of a Central Tax Court may not be interpreted to be only a modified version of the concept of administrative and other tribunals authorized to be set up for various purposes under the amendments effected by the 42nd Amendment of the Constitution. The Central Tax Court, which we have in view, will be a special kind of High court with functional jurisdiction over tax matters and enjoying judicial independence in the same manner as the High Courts. The controversy generated by the 42th Amendment to the Constitution should not, therefore, be held to militate against the proposal for the establishment of a Central Tax Court to exercise the functions of a High Court in tax matters."
This recommendation was not acceded to by Parliament.
31. It is obvious, that substantial questions of law which relate to taxation would also involve many areas of civil and criminal law, for example Hindu Joint Family Law, partnership, sale of goods, contracts, Mohammedan Law, Company Law, Law relating to Trusts and Societies, Transfer of Property, Law relating to Intellectual Property, Interpretation of Statutes and sections dealing with prosecution for offences. It is therefore not correct to say that taxation, being a specialized subject, can be dealt with by a tribunal. All substantial questions of law have under our constitutional scheme to be decided by the superior courts and the superior courts alone. Indeed, one of the objects for enacting the National Tax Tribunals Act, as stated by the Minister on the floor of the House, is that the National Tax Tribunal can lay down the law for the whole of India which then would bind all other authorities and tribunals. This is a direct encroachment on the High Courts' power under Art. 227 to decide substantial questions of law which would bind all tribunals vide East India Commercial Co. case, supra.
32. In fact, it is a little surprising that the National Tax Tribunal is interposed between the appellate Tribunal and the Supreme Court for the very good reason that ultimately it will only be the Supreme Court that will declare the law to be followed in future. As the appellate tribunal is already a second appellate court, it would be wholly unnecessary to have a National Tax Tribunal decide substantial questions of law in case of conflicting decisions of High Courts and Appellate Tribunals as these would ultimately be decided by the Supreme Court itself, which decision would under Article 141 be binding on all tax authorities and tribunals. Secondly, in all tax matters, the State is invariably a party and the High Court is ideally situated to decide substantial questions of law which arise between the State and private persons, being constitutionally completely independent of executive control. The same cannot be said of tribunals which, as L. Chandra Kumar states, will have to be under a nodal ministry as tribunals are not under the supervisory jurisdiction of the High Courts.
33. Indeed, other constitutions which are based on the Westminster model, like the British North America Act which governs Canada have held likewise. In Attorney General for Quebec v. Farrah [1978] 86 DLR 3d 161 a transport tribunal was given appellate jurisdiction over the Quebec Transport Commission. The tribunal performed no function other than deciding questions of law. Since this function was ultimately performed only by superior courts, the impugned section was held to be unconstitutional. This judgment was followed in Residential Tenancies Act, (supra). This judgment went further, and struck down the Residential Tenancy Act which established a tribunal to require landlords and tenants to comply with the obligations imposed under the Act. The court held:
"The Court of Appeal delivered a careful and scholarly unanimous judgment in which each of these questions was answered in the negative. The Court concluded it was not within the legislative authority of Ontario to empower the Residential Tenancy Commission to make eviction orders and compliance orders as provided in the Residential Tenancies Act, 1979. The importance of the issue is reflected in the fact that five Judges of the Court, including the Chief Justice and Associate Chief Justice, sat on the appeal."
It then went on to enunciate a three steps test with which we are not directly concerned. The Court finally concluded:
"Implicit throughout the argument advanced on behalf of the Attorney-General of Qntario is the assumption that the Court system is too cumbersome, too expensive and therefore unable to respond properly to the social needs which the residential Tenancies Act, 1979 is intended to meet. All statutes respond to social needs. The Courts are unfamiliar with equity and the concept of fairness, justice, convenience, reasonableness. Since the enactment in1976 of the legislation assuring "security of tenure" the Country Court Judges of Ontario have been dealing with matters arising out of that legislation, apparently with reasonable dispatch, as both landlords and tenants in the present proceedings have spoken clearly against transfer of jurisdiction in respect of eviction and compliance orders from the Courts to a special commission. It is perhaps also of interest that there is no suggestion in the material filed with us that the Law Reforms Commission favoured removal from the Courts of the historic functions performed for over 100 years by the Courts.
I am neither unaware of, nor unsympathetic to, the arguments advanced in support of a view that s.96 should not be interpreted so as to thwart or unduly restrict the future growth of provincial administrative tribunals. Yet, however worthy the policy objectives, must be recognized that we, as a Court, are not given the freedom to choose whether the problem is such that provincial, rather than federal, authority should deal with it. We must seek to give effect to the Constitution as we understand it and with due regard for the manner in which it has been judicially interpreted in the past. If the impugned power is violative of s.96 it must be struck down."
34. In Hinds (supra) the Privy Council had to decide a matter under the Jamaican Constitution. A Gun Courts Act, 1974 was passed by the Jamaican Parliament in which it set up various courts. A question similar to the question posed in the instant case was decided thus:
"All constitutions on the Westminister model deal under separate chapter heading with the legislature, the executive and the judicature. The chapter dealing with the judicature invariably contains provisions dealing with the method of appointment and security of tenure of the members of the judiciary which are designed to assure to them a degree of independence from the other two branches of government. It may, as in the case of Constitution of Ceylon, contain nothing more. To the extent to which the constitution itself is silent as to the distribution of the plenitude of judicial power between various courts it is implicit that it shall continue to be distributed between and exercised by the courts that were already in existence when the new constitution came into force; but the legislature, in exercise of its power to make laws for the „peace, order and good government of the state, may provide for the establishment of new courts and for the transfer to them of the whole or part of the jurisdiction previously exercisable by an existing court. What, however, is implicit in the very structure of a constitution on the Westminister model is that judicial power, however it be distributed from time to time between various courts, is to continue to be vested in persons appointed to hold judicial office in the manner and on the terms laid down in the chapter dealing with the judicature, even though this not expressly stated in the constitution (Liyanage v. R [1966] All ER 650 at 658 [1976] AC 259 at 287, 288]
The more recent constitutions on the Westminister model, unlike their earlier prototypes, include a chapter dealing with fundamental rights and freedoms. The provisions of this chapter form part of the substantive law of the state and until amended by whatever special procedure is laid down in the constitution for this purpose, impose a fetter on the exercise by the legislature, the executive and the judiciary of the plenitude of their respective powers. The remaining chapters of the constitutions are primarily concerned not with the legislature, the executive and the judicatures as abstractions, but with the persons who shall be entitled collectively or individually to exercise the plenitude of legislative, executive or judicial powers - their qualifications for legislative, executive or judicial office, the method of selecting them, their tenure of office, the procedure to be followed where powers are conferred on a class of persons acting collectively and the majorities required for the exercise of these powers. Thus, where a constitution on the Westminister model speaks of a particular „court already in existence when the constitution comes into force, it uses this expression as a collective description of all those individual judges who, whether sitting alone or with other judges or with a jury, are entitled to exercise the jurisdiction exercised by that 'court' before the constitution came into force. Any express provision in the constitution for the appointment or security of tenure of judges of that court will apply to all individual judges subsequently appointed to exercise an analogous jurisdiction, whatever other name may be given to the 'court' in which they sit (Attorney General for Ontario v. Attorney General for Canada.)
Where, under a constitution on the Westminister model, a law is made by the parliament which purports to confer jurisdiction on a court described by a new name, the question whether the law conflicts with the provisions of the constitution dealing with the exercise of the judicial power does not depend on the label (in the instant case „The Gun 'Court') which the parliament attaches to the judges when exercising the jurisdiction conferred on them by the law whose constitutionality is impugned. It is the substance of the law that must be regarded, not the form. What is the nature of the jurisdiction to be exercised by the judges who are to compose the court to which the new label is attached? Does the method of their appointment and the security of their tenure conform to the requirements of the constitution applicable to judges who, at the time the constitution came into force, exercised jurisdiction of that nature? (Attorney General for Australia v. R and Boilermakers' Society of Australia)."
35. Ultimately, a majority of the court found that the provisions of the 1974 Act, in so far as they provide for the establishment of a full court division of the Gun Court consisting of three resident Magistrates were unconstitutional.
36. It was also argued by the learned Attorney General that the High Courts' jurisdiction under Section 260A of the Income Tax Act and other similar tax laws could be taken away by ordinary law and such sections could be deleted. If that is so surely the jurisdiction vested in the High Court by the said section can be transferred to another body.
37. It is well settled that an appeal is a creature of statute and can be done away by statute. The question posed here is completely different and the answer to that question is fundamental to our jurisprudence: that a jurisdiction to decide substantial questions of law vests under our constitution, only with the High Courts and the Supreme Court, and cannot be vested in any other body as a core constitutional value would be impaired thereby.
38. In fact, the Attorney General in his written argument at paras 16 and 21(a) has stated before us:
"16. It is submitted that the present Act does not take away the power of judicial superintendence of the High Court under Article 227. Direct appeal to the Supreme Court from the decisions of a tribunal of first instance is an acceptable form of judicial scrutiny. Provision for direct appeal to Supreme Court from the decision of a tribunal can be purely on questions of law as well. Since the High Court as a rule does not exercise its power of judicial superintendence when an appeal is provided to the Supreme Court, the power of judicial superintendence of the High Court over the tribunal stands curtailed in such cases as well. But this curtailment does not violate the rule of law as a court of law i.e. the Supreme Court continues to be the final interpreter of the law. By the same analogy a decision of an appellate tribunal with unrestricted right of appeal to the Supreme Court will not curtail the power of High Court under 227 as recourse to the High Court under Articles 226/227 would still be available if the tribunal exceeds its jurisdiction or violates the principles of natural justice or commits such other transgressions.
21. (a) The present Act provides ample scope for judicial scrutiny in the form of an Appeal under Section 24 of the Act and also under Articles 226/227, Article 32 and Article 136 of the Constitution."
39. On reading the above argument, it is clear that even according to this argument, the High Court's power of judicial review under Articles 226/227 has in fact been supplanted by the National Tax Tribunal, something which L. Chandrakumar said cannot be done. See Para 93 of L. Chandra Kumar's case (supra) quoted above. In State of West Bengal v. Committee for Protection of Democratic Rights 2010 (3) SCC 571, a Constitution Bench of this Court held:
'39. It is trite that in the constitutional scheme adopted in India, besides supremacy of the Constitution, the separation of powers between the legislature, the executive and the judiciary constitutes the basic features of the Constitution. In fact, the importance of separation of powers in our system of governance was recognised in Special Reference No. 1 of 1964 [AIR 1965 SC 745 : (1965) 1 SCR 413] , even before the basic structure doctrine came to be propounded in the celebrated case of Kesavananda Bharati v. State of Kerala [(1973) 4 SCC 225], wherein while finding certain basic features of the Constitution, it was opined that separation of powers is part of the basic structure of the Constitution. Later, similar view was echoed in Indira Nehru Gandhi v. Raj Narain [1975 Supp SCC 1] and in a series of other cases on the point. Nevertheless, apart from the fact that our Constitution does not envisage a rigid and strict separation of powers between the said three organs of the State, the power of judicial review stands entirely on a different pedestal. Being itself part of the basic structure of the Constitution, it cannot be ousted or abridged by even a constitutional amendment. (See L. Chandra Kumar v. Union of India [(1997) 3 SCC 261 : 1997 SCC (L&S) 577]). Besides, judicial review is otherwise essential for resolving the disputes regarding the limits of constitutional power and entering the constitutional limitations as an ultimate interpreter of the Constitution.'
"68. Thus, having examined the rival contentions in the context of the constitutional scheme, we conclude as follows:
(iii) In view of the constitutional scheme and the jurisdiction conferred on this Court under Article 32 and on the High Courts under Article 226 of the Constitution the power of judicial review being an integral part of the basic structure of the Constitution, no Act of Parliament can exclude or curtail the powers of the constitutional courts with regard to the enforcement of fundamental rights. As a matter of fact, such a power is essential to give practicable content to the objectives of the Constitution embodied in Part III and other parts of the Constitution. Moreover, in a federal constitution, the distribution of legislative powers between Parliament and the State Legislature involves limitation on legislative powers and, therefore, this requires an authority other than Parliament to ascertain whether such limitations are transgressed. Judicial review acts as the final arbiter not only to give effect to the distribution of legislative powers between Parliament and the State Legislatures, it is also necessary to show any transgression by each entity. Therefore, to borrow the words of Lord Steyn, judicial review is justified by combination of "the principles of separation of powers, rule of law, the principle of constitutionality and the reach of judicial review.'
40. In Proprietary Articles Trades Association v. Attorney General for Canada 1931 AC 311, Lord Atkin said:
"Their Lordships entertain no doubt that time alone will not validate an Act which when challenged is found to be ultra vires; nor will a history of a gradual series of advances till this boundary is finally crossed avail to protect the ultimate encroachment." At Pg 317.
41. Chandra Kumar and R. Gandhi have allowed tribunalization at the original stage subject to certain safeguards. The boundary has finally been crossed in this case. I would, therefore, hold that the National Tax Tribunals Act is unconstitutional, being the ultimate encroachment on the exclusive domain of the superior Courts of Record in India.
■■ 
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Section 139, read with section 119 of the Income-tax Act, 1961 - Return of income – General (Date of filing) - Assessment year 2014-15 - Whether where petitioner filed a writ petition seeking a direction to CBDT to extend time for filing income tax returns from 30-9-2014 to 30-11-2014 on basis that time to furnish audit report under section 44AB had already been extended to 30-11-2014, matter was to be disposed of with a direction to CBDT to consider petitioner's representation and take a just and proper decision before 30-9-2014 – Held, yes [Paras 6 and 8] [Matter remanded] 
Circulars & Notifications : Notification dated 25-7-2014
FACTS
 
	■ 
	 
	The petitioner filed instant petition seeking a direction to the Central Board of Direct Taxes (CBDT) to extend the time for filing Income Tax Returns from 30 September, 2014 to 30 November, 2014. This is on the basis that the time to furnish the audit report under section 44AB had been extended from 30 September, 2014 to 30 November, 2014.


HELD
 
	■ 
	 
	In view of the fact that the Madras High Court has already directed the CBDT to examine the representation of the assessees in general, before 30 September, 2014, it is appropriate that the representation of the petitioner is also considered by CBDT. It does appear that there will be substantial hardship caused to the assessees, if the date of filing return is not suitably extended. Thus, CBDT is directed to look into all these practical difficulties and take a just and proper decision on the matter, before 30-9-2014. [Para 6]

	■ 
	 
	The court was informed that various High Courts have passed orders on issues identical to the issues raised in this petition. However the orders passed by these High Courts (except one by Madras High Court) are not available for perusal. It is made clear that in case the petitioners are entitled any further relief in view of the orders passed in various petitions filed in other High Courts, this order would not preclude the petitioners from claiming the same. [Para 8]

	■ 
	 
	The petition is disposed of in the above terms. [Para 9]


Dr. K. Shivaram, Senior Advocate, Ajay Singh, Rahul Sarda, Rahul Hakani and Neelam Jadhav for the Petitioner. Arvind Pinto for the Respondent.
JUDGMENT
 
1. Rule. Rule made returnable forthwith. Respondents waive service. Taken up for disposal by consent.
2 This petition under Article 226 of the Constitution of India :—
	"(a)
	 
	challenges Notification dated 25 July, 2014 passed by the Government of India in exercise of powers under Section 295, read with Section 44 AB, of the Income-tax Act 1961 (the Act) introducing a new format for Tax Audit Reports;

	(b)
	 
	seek a direction to the Central Board of Direct Taxes (CBDT) to extend the time for filing Income Tax Returns from 30 September, 2014 to 30 November, 2014. This is on the basis the time to furnish the Audit Report under Section 44 AB, of the Act has been extended from 30 September, 2014 to 30 November, 2014. This petition relates to Assessment Year (AY) 2014-2015."


3. Dr.Shivaram, learned senior Advocate for the Petitioners has placed on record the order passed by the learned Single Judge of Madras High Court dated 24 September, 2014 in Writ Petition Nos.25443 & 26306 to 26310 of 2014. He submitted that the Gujarat High Court has also issued directions permitting the assessees to file Return of Income till 30 November, 2014, on payment of interest. He submitted that the copy of the order passed by the Gujarat High Court is not yet available.
4. Dr.Shivaram, after arguing the matter for sometime, submitted that in view of the orders passed by the Madras High Court and the Gujarat High Court, Petitioner's grievance will be satisfied if CBDT is directed to consider the representation of the Petitioners. Dr.Shivaram submitted that if the date of filing of Return of Income is not extended to coincide with the date of filing of Tax Audit Report, which is already extended to 30 November, 2014, serious practical difficulties will follow. He submitted that the members of the Petitioners' Associations as well as the assessees in general will be put to great inconvenience. Mr.Arvind Pinto learned counsel for the Revenue, opposed the grant of any relief by this Court but is not averse to the matter being considered by CBDT on it's own merits.
5. The Petitioners have listed the prejudice that would be caused by non-extension of date of filing of Return of Income to 30 November, 2014 as under :—
	(a)
	 
	The new pro forma of Tax Audit under Section 44 AB requires the tax auditor to examine and report on 27 additional aspects of assessees accounts for the purpose of tax Audit. This examination would require time and the Audit would not normally be complete before the date of filing Return on 30 September, 2014. This it is submitted would result in the Petitioners declaring an income which may consequent to the Audit be inaccurate/incorrect. The present practice of filing Income Tax Return along with the Audit Report or post the Audit Report ensures that the income offered to tax had been scrutinised and it has been properly declared.

	(b)
	 
	The consequence of the Tax Audit not being performed prior to filing Return of Income would result in the Petitioners declaration of Income being erroneous requiring the assessee to file a Revised Return of Income. This Revised Return of Income would entail the Petitioners as mentioned in the petition being deprived as under —

	i 
	 
	Shall deprive the assessee from claiming a set off of loss carry forward, if any, in the A.Y. 2013-14

	ii 
	 
	Shall deprive the assessee from claiming the benefits available under Section 43B of the Act;

	iii 
	 
	Shall deprive the assessee from claiming the deductions under Chapter VIA of the Act in view of section 80AC of the Act.

	iv 
	 
	Shall lead to the imposition of interest upon the assessee under Section 234A, 234B and 234C of the Act.

	(c)
	 
	It was further submitted that computation of the actual tax liability of an assessee can take place and an Income Tax Return can be filed only after obtaining of Tax Audit Report. The entire scheme of the Act (Section 139, read with Section 44 AB, of the Act) is waived based on the aforesaid 'fundamental principle'.

	(d)
	 
	It was further submitted that it is settled law that consistency in tax laws is the need of the hour, and such complications (which are a sheer creation of inefficient decision-making) especially qua compliances, only adds to the woes of a person and acts as a barrier to the promotion of efficient tax compliances.

	(e)
	 
	Keeping the aforesaid time frames in mind, the Chartered Accountants schedule their audits for the assessees, in a manner to meet with the aforesaid timelines, and such audits therefore effectively begin with the finalization of the books of account of an assessee, as on 31.03.2014.

	(f)
	 
	The new pro forma of Tax Audit Report cast an additional compliance burden without providing adequate/reasonable time without appreciating that audit is not merely a formality but a statutory duty, non-compliance of which leads to attraction of penal provisions under the Act.


6. In view of the fact that the Hon'ble Madras High Court has already directed the CBDT to examine the representation of the assessees in general, before 30 September, 2014, we feel it appropriate that the above representation of the Petitioners is also considered by CBDT. Though we do not wish to express any view of the legalities of various issues involved, it does appear to us, from the arguments advanced, that there will be substantial hardship caused to the assessees, if the date of filing Return is not suitably extended. We hope and trust that CBDT will look into all these practical difficulties enumerated above and take a just and proper decision on the matter, before 30 September, 2014, as already directed by the Madras High Court.
7. Dr.Shivaram, also contended that the CBDT should be directed to frame guidelines which will require CBDT to consult all stakeholders like the Petitioners, before taking any major decision, such as the one in question. Mr.Pinto learned counsel for the Respondents, submitted that no such direction is warranted, as whenever the CBDT finds it necessary, it does consult all stakeholders. We leave the issue at that.
8. We are informed at the bar that various High Courts have passed orders on issues identical to the issues raised in this petition. However the orders passed by these High Courts (except one by Madras High Court) are not available for our perusal. It is made clear that in case the Petitioners are entitled any further relief in view of the orders passed in various petitions filed in other High Courts, this order would not preclude the Petitioners from claiming the same.
9. The Petition is disposed of in the above terms. No costs.
SUNIL 

*Matter remanded.
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Section 5 of the Income-tax Act, 1961 - Income - Accrual of (Technology transfer) - Assessment year 1996-97 - Whether where assessee, a subsidiary of Uk based company, transferred its design engineering technology relating to manufacture of a particular brand of tractor to another Indian company for a period of three years, in view of fact that no service or know-how/technology was to be supplied during next three years, entire amount received under said agreement was taxable in relevant year of execution of agreement - Held, yes [Para 17] [Partly in favour of revenue] 
Section 271(1)(c) of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment year 1996-97 - Whether where assessee submitted full details with regard to technology transfer agreement relating to manufacture of tractor and quantum of receipt which was even offered for tax in four separate assessment years, mere fact that entire amount in question was found taxable during relevant year itself, assessee could not be regarded as guilty of concealment of particulars of income and, thus, impugned penalty order passed by authorities below to be set aside - Held, yes [Para 33][In favour of assessee] 
FACTS
 
	■ 
	 
	In year 1969 (Escorts) and Ford Motor Company entered into a joint venture and established a company, ETL in India.

	■ 
	 
	In 1990, the entire shareholding of Ford Motor was transferred to NHNA, a UK based company. By virtue of the joint venture relationship, technology for various Ford tractor models, including technology for Ford tractor model 3610 was to be made available to ETL till the termination of the joint venture. Subsequently, NHNA transferred their rights in various engineering component and technical services, including the technology for Ford tractor model 3610 to its subsidiary/assessee.

	■ 
	 
	In July, 1995, NHNA and Escorts mutually agreed to terminate their joint venture and tripartite disengagement agreement 14-7-1995 was executed between the NHNA, NH India and Escorts, whereby NHNA agreed to sell its shares in ETL to Escorts for a consideration for Rupees equivalent of US$ 98,00,000. Further, assessee agreed to licence the right to use technology of the tractor model No. 3610, i.e., design engineering component for a period of three years for Rs. 15,68,50,000 on conversion on non-repatriable basis. In order to facilitate transactions, the agreement stipulated an arrangement under which an escrow bank account was opened. By specified dates Escorts/ETL had to deposit payments in the escrow for the shares as well as technical fee.

	■ 
	 
	Upon successful implementation of the said tripartite agreement, NH India received payment of Rs. 15,68,50,000 during the previous year relevant to the assessment year in question. However, said amount was offered for taxation proportionately in the subsequent assessment years 1997-98, 1998-99 and 1999-2000, respectively.

	■ 
	 
	The Assessing Officer, Commissioner (Appeals) i.e., and the Tribunal held that the entire amount received by assessee was taxable in the year of receipt, assessment year 1996-97 as it had accrued and the accrual was not postponed to the subsequent assessment years 1997-98 to 1999-2000.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Section 5(i) on the scope of total income of an resident states that it includes income of any previous year of a person, from all sources derived; (a) received or deemed to be received in India, (b) accrues or arises or is due to accrue or arise to the person in India, and (c) accrues or arises to him outside India during such year. [Para 7]

	■ 
	 
	In the instant case, the parent company of assessee and Escorts had entered into joint ventureship in 1969 and by virtue of the said joint ventureship had during the period 1991-94 provided 'technology' for tractor model 3610. The said technology was acquired or provided on or before 14-7-1995, when the tripartite agreement was executed. The assessee prior to 14-7-1995 had already incurred expenditure to create the said technology, which was being used by ETL for manufacture of tractor model No. 3610. As the assessee and Escorts/ETL were parting ways with termination of their joint venture, ETL had agreed to pay Rs. 15,68,50,000 in order to enable ETL to use the said technology for a period of three years or upto 31-12-1996. Clearly and certainly no services or know-how/technology was to be supplied during the next three years. It is not a case where technical services or other services were to be provided during the period of three years. [Para 10]

	■ 
	 
	It was undisputed that no new technology, upgradation or service in any form was to be provided on or after 14-7-1995. The 'technology' in question had already been provided and was already in use for manufacture of tractor model 3610. It was provided and made available between 1991 to 1994. What was permitted and allowed to ETL was the right to continued use of such design engineering component for a period of three years, in spite of disengagement and termination of the joint venture agreement. [Para 12]

	■ 
	 
	In initial amount of Rs. 15.30 crores stated in the tripartite agreement dated 14-7-1995 got enhanced, possibly due to exchange rate fluctuation to Rs. 15,68,50,000. The said payment had to be deposited in the escrow account and it was only upon successful completion of the legal formalities and mutual obligations, the deposit was to be received and appropriate by assessee. The accepted and admitted position is that the payment was received. Upon receipt, the amount paid was no longer a deposit or an advance but the amount which stood appropriated as income earned. In fact, the tripartite agreement dated 14-7-1995 provided for termination of the said agreement in certain contingencies, before payment was made to the appellant-assessee from the escrow account. In the present case the agreement was not terminated and was duly implemented and as a consequence payment was received.

	■ 
	 
	The income had duly accrued or arising during the assessment year in question. The assessee did not have any obligation or responsibility to carry out further activity or perform any new task, after the agreement dated 14-7-1995 towards know-how or technology and on account of receipt of the licence money of Rs. 15,68,50,000. The assessee did not have to perform any future obligation or task.

	■ 
	 
	The amount paid was not an advance relating unperformed obligation which had to be performed or undertaken. What the agreement postulated was that the ETL could use the technology already made available to them for a period of three year. This would not make the payment or deposit an advance. Neither was the payment inchoate nor made subject to final decision on appropriation. There was no stipulation to return or refund. A payment would be an advance or deposit if the said amount was repayable or the person receiving the deposit as advance had to perform and render services post deposit in future. [Para 13]

	■ 
	 
	In the present case, one is not concerned about the tax treatment in the hands of ETL and whether the said amount should be spread over three years, what the Court is concerned with the year of taxation in the hands of the assessee, the recipient, who has already performed their obligations. [Para 15]

	■ 
	 
	In these circumstances, the assessee adopted another line of argument. It was submitted that the assessee would have been liable for damages in case of defective technology. Therefore, the amount received had not accrued or arisen and it would have accrued or arisen only after end of three years. Adjunct to this argument was the submission that there was an inbuilt or rather deemed obligation that the assessee would endure that the technology remained workable. [Para 16]

	■ 
	 
	The argument as extended, it is apparent, is an afterthought as it was not raised before the authorites or the Tribunal. In fact, in the written submissions filed before the authorities it was accepted that parting of information and technology had taken place in one go, but the ETL had the right to use the technology for three years. The question of inbuilt or implied obligations is far-fetched as it is not discernible or mentioned in the agreement and it was not the case of the appellant-assessee that they had to provide technology in future or after 14-7-1995. The assessee a signatory to the tripartite agreement was aware that there was no such inbuilt obligation, thus no such contention was raised earlier. This negates the argument which can be perceived as a mixed question of law and facts. [Para 17]

	■ 
	 
	In view of the aforesaid discussion, the order of the Tribunal that the entire licence fee of Rs. 15,68,50,000 is taxable in the assessment year 1996-97 is upheld.

	■ 
	 
	Coming to the question of penalty imposed under section 271(1)(c), it was held in quantum proceedings that the assessee was wrong in not offering the whole or entire amount of the technical fee for tax in the year of receipt. But, it does not follow that penalty for concealment must be imposed as the quantum appeal is decided against the assessee. the findings in the assessment proceedings cannot be considered as conclusive and final for the purpose of imposition of penalty under section 271(1)(c).

	■ 
	 
	In assessment proceedings, one is primarily concerned with the assessment of income, i.e., quantification and computation of total income as per the provisions a whereas in penalty proceedings the Court is concerned with the conduct of the assessee. Penalty is imposed not because addition is made but because there is concealment or furnishing of inaccurate particulars by the assessee. This is apparent from language of section 271(1)(c) and Explanation 1. [Para 25]

	■ 
	 
	The word 'conceal' inherently and pre se refers to an element of mens rea, albeit the expression 'furnishing of inaccurate particulars' is much wider in scope. The word 'conceal' implies intention to hide an item of income or a portion thereof. It amounts to suppression of truth or a factum so as to cause injury to the other. The word 'conceal' means to hide or to keep secret. As held in Law Lexicon, the said word is derived from the latin word 'concelare' which implies 'con' & 'celare' to hide. It means to hide or withdraw from observation; to cover or keep from sight; to prevent discovery of; to withhold knowledge of. The word 'inaccurate' in Webster's Dictionary has been defined as 'not accurate; not exact or correct; not according to truth; erroneous; as inaccurate statement, copy or transcript'. The word 'particular' means detail or details of a claim or separate items of an account. Thus, the words 'furnished inaccurate particulars' is broader and would refer to inaccuracy which would cause under-declaration or escapement of income. It may refer to particulars which should have been furnished or were required to be furnished or recorded in the books of accounts etc. Inaccuracy or wrong furnishing of income would be covered by the said expression, though there are decisions that ad hoc addition per se without other or corroborating circumstances may not reflect 'furnished inaccurate particulars'. Lastly, at times and it is fairly common, the charge of concealment and 'furnishing of inaccurate particulars' may overlap. [Para 26]

	■ 
	 
	The present case is not of concealment of income, but furnishing of inaccurate particulars for assessment year 1996-97, as the entire receipt was not declared and accounted for in the return of income of the said assessment year. Rather, it was declared in the returns of the subsequent assessment years. [Para 27]

	■ 
	 
	As per clause (A) to Explanation 1 to section 271(1)(c), penalty is to be imposed if an assessee fails to offer an explanation or offers an explanation which is found by the Assessing Officer to be false. Clause (B) to Explanation 1 provides that where the assessee offered an explanation, but the same remained unsubstantiated, penalty should not be imposed if the explanation is bona fide and all facts relating to the same and material to the computation of his total income have been disclosed. Explanation 1 is an important adjunct and supplement to section 271(1)(c). It not only enacts and gives deeming effect when an addition or disallowance is made in the assessment/quantum proceedings, but also carves out an exception in clause (B) as to when penalty should not be levied. Onus under clause (B) to Explanation 1 is on the assessee. [Para 28]

	■ 
	 
	We coming to clause (A). Where no explanation is offered or the explanation is found to be false, Then in view of the conduct of the assessee, penalty has to be imposed in terms of clause (A) to Explanation 1 to Section 271(1)(c). In the present cases, clause (A) to the Explanation 1 would not apply as the assessee had offered an explanation and it cannot be said that the explanation was found to be false. Falsity in the context of the provision would refer to a wrong and untruthful assertion of a fact. It would cover cases where the assessee has lied and not spoken the truth of a fact known to him. It would not cover cases involving wrong interpretation of a legal position/provision or when the fact as asserted was not factually wrong and, therefore not false, but due to legal consequences, addition or disallowance stands made. [Para 29]

	■ 
	 
	Thus, one had to examine clause (B) and whether the explanation offered was bona fide. Clause (B) of Explanation 1, applies when an assessee offer an explanation but it has not been able to substantiate it. In the present case, the assessee had offered an explanation and made submission as to why the receipt should be taxed over a period of three/four years and not in the year of receipt. The assessee was not able to substantiate the said explanation. Accordingly, in the quantum appeal, the question has been decided against the appellant assessee. The question will remain whether explanation offered by the assessee was bona fide and all facts relating to the same and material to computation of total income had been disclosed. As far as latter part is concerned, it cannot be doubted or even questioned that the appellant assessee had disclosed or stated all facts relating to the explanation and material for the computation of their total income. The quantum of receipt as mentioned by the appellant assessee has not been doubted. Tripartite agreement was not concealed and it is not case of the revenue that any undisclosed income was received. Further, the amount received has been shown as taxable in the returns filed for the four assessment years. Therefore, the amount received was offered for tax, though not in the right or correct assessment year. [Para 30]

	■ 
	 
	Primary issue which arises for consideration is whether the conduct of the assessee was bona fide. Test of bona fide has to be applied keeping in mind the position as it existed, when the return of income was filed. The Act is a complex legislation involving intricate and often debatable legal positions. The legal issue involved may relate to principles of accountancy. Invariably, on questions of interpretation, the assessees do adopt a legal position which they perceived as most beneficial or suitable. This would not be construed as lack of bona fides as long as the legal position so adopted is not per se contrary to the language of the statute or an undebatable legal position not capable of a different connotation and understanding. When two legal interpretations were plausible and there was a genuine or credible plea, penalty for concealment/furnishing of inaccurate particulars, should not and cannot be imposed. If the view taken by the assessee required consideration and was reasonably arguable, he should not be penalized for taking the position. The tax statutes are convoluted and complex and there can be manifold opinions on interpretation and understanding of a provision or the tax treatment. In such cases, even when the interpretation placed by the revenue is accepted, penalty should not be imposed if the contention of the assessee was plausible and bona fide. Of course full facts should be disclosed. While applying the test of bona fide, one has to also keep in mind that even best of legal minds can have difference of opinion. It is not uncommon to have dissenting opinion on the question of law, in the courts. [Para 31]

	■ 
	 
	In view of the legal position, when one has to examine the question of bona fide, it was found that the assessee had discharged the said onus for the reasons set out above. While examining the question of bona fides, the conduct of the assessee in disclosing full and true particulars in return of income as well as before the Assessing Officer at the time of assessment proceedings has been taken into account. In the present case there is no allegation that full details with regard to the agreement, quantum of receipt, the factum why the payment was made and also the fact that the receipts had been offered for taxation in four separate assessment years, were duly disclosed and stated. The appellant assessee had claimed that technical know-how would be used for three years and, therefore, consideration received was relatable to three years. The said contention has been rejected but in case the terms of payment and the agreement had been worded differently, the assessee may well have succeeded. In fact the assessee did not try to draft the agreement in a way, which could have ensured that the amount received was bifurcated/divided as income of four assessment years. [Para 33]

	■ 
	 
	Keeping in view the entirety of facts, in view of the explanation offered by the assessee it is not a fit case, where penalty for concealment of income under section 271(1)(c) should be imposed. The assessee's conduct shows that they had acted in a bona fide manner and also furnished all material facts and particulars. [Para 34]

	■ 
	 
	In view of the aforesaid discussion, impugned penalty under section 271(1)(c) is directed to be deleted. [Para 35]
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JUDGMENT
 
Sanjiv Khanna, J. - These two appeals by the assessee-New Holland Tractors (India) Private Limited relate to Assessment Year 1996-97. In ITA No. 182/2002, the issue raised is whether entire license fee of Rs.15,68,50,000/- received or paid under the agreement dated 14th July, 1995 is taxable in the year of receipt or it should be spread over three years. In ITA No. 255/2003, the appellant-assessee has challenged order of the Income Tax Appellate Tribunal (Tribunal, for short) upholding levy of penalty for concealment in respect of the aforesaid amount under Section 271(1)(c) of the Income Tax Act, 1961 (Act, for short).
2. To have clarity and in order to appreciate the controversy, we will be first taking up ITA No. 182/2002 as it pertains to quantum addition made in the assessment order.
ITA No. 182/2002 
3. By order dated 24th September, 2002, the following substantial question of law was framed:—
"Whether, in the circumstances of the case and on the true and correct interpretation of tripartite agreement dated 14.7.1995, the Tribunal was correct in law in concluding that the entire licence fee of Rs.15,68,50,000/-,received by the appellant company, for granting the right to use technical know how, could be taxed in the assessment year 1996-97?"
4. The facts are that (a) in 1969 Escorts Limited (Escorts, for short) and Ford Motor Company entered into a joint venture and established a company, i.e. Escorts Tractors Limited (ETL, for short), in India. (b) In 1990, the entire shareholding of Ford Motor was transferred to New Holland North America, U.K. (NHNA, for short), (c) By virtue of the joint venture relationship, technology for various Ford tractor models, including technology for Ford tractor model 3610 was to be made available to ETL till the termination of the joint venture, (d) Subsequently, NHNA transferred their rights in various engineering component and technical services, including the technology for Ford tractor model 3610 to its subsidiary/appellant-assessee herein, i.e., New Holland Tractors India Private Limited ('NH India' or the assessee, for short), (e) In July, 1995, NHNA and Escorts mutually agreed to terminate their joint venture, (f) A tripartite disengagement agreement dated 14th July, 1995 was executed between the NHNA, NH India and Escorts, whereby NHNA agreed to sell 25,50,000 shares in ETL to Escorts for a consideration for Rupees equivalent of US$ 98,00,000. (g) Further, the NH India (the appellant assessee) agreed to licence the right to use technology of the tractor model No. 3610, i.e., design engineering component for a period of three years for consideration of US$ 50,00,000, to be paid in Indian Rupees (Rs 15,68,50,000/- on conversion) on non-repatriable basis. (h) In order to facilitate transactions, the agreement stipulated an arrangement under which an escrow bank account was opened. (i) by specified dates Escorts/ETL had to deposit payments in the escrow for the shares as well as technical fee. (j) Upon successful implementation of the said tripartite agreement, NH India received payment of Rs.15,68,50,000/- during the previous year relevant to the assessment year in question. (k) Rs.3,72,44,848/- was offered for taxation in the assessment year in question and Rs 5,22,83,333, 5,22,83,333 and 1,50,38,486 were offered to be taxed in the subsequent Assessment Years 1997-98, 1998-99 and 1999-2000, respectively.
5. The short question is whether the aforesaid amount of Rs.15,68,50,000/-, which was received in the previous year relevant to the assessment year in question, had accrued and, therefore, should be taxed in the Assessment Year 1996-97 relevant to receipt year or should be proportionately taxed over the period of three years, which would fall in the Assessment Years 1996-97 to 1999-2000. The Assessing Officer, Commissioner of Income Tax (Appeals) and Tribunal have held that the aforesaid amount of Rs.15,68,50,000/- was taxable in the year of receipt, i.e., Assessment Year 1996-97 as it had accrued and the accrual was not postponed to the subsequent Assessment years 1997-98 to 1999-2000.
6. We need not refer to the case law on the subject, what is income or accrual of income, except by referring to the authoritative pronouncement of this Court in CIT v. Dinesh Kumar Goel [2011] 331 ITR 10/197 Taxman 375/9 taxmann.com 188, wherein earlier judgments of the Supreme Court in E.D. Sassoon & Co. Ltd. v. CIT [1954] 26 ITR 27 and Calcutta Co. Ltd. v. CIT [1959] 37 ITR 1 were elucidated and explained. In Dinesh Kumar Goel (supra), the respondent-assessee, a coaching institute, following mercantile system of accounting had received the total fee for the entire course on enrolment or at the time of admission, which could be for a two years duration. Question answered was, whether the entire fee on receipt should be treated as income of the current year or could be spread over/divided, depending upon the tenure or period of the course for which payment was made? The question was decided in favour of the assessee but for reasoning and findings, which do not support the appellant-assessee in the present case. In fact the ratio is contrary and against the appellant-assessee.
7. Section 5(i) of the Act on the scope of total income of an resident states that it includes income of any previous year of a person, from all sources derived; (a) received or deemed to be received in India, (b) accrues or arises or is due to accrue or arise to the person in India, and (c) accrues or arises to him outside India during such year. In Dinesh Kumar Goel  case (supra) it was observed that when an assessee was following mercantile system of accountancy, receipt of a particular amount in the relevant year would be relevant at the time of accrual or arisal for the purpose of taxation. This would make the income chargeable to tax in the particular year, and not mere receipt of the amount. Thus, when income accrues or arises, actual receipt of amount may not be there and it would be chargeable to tax in the said year and equally receipt or right to receive a particular sum under an agreement would not be sufficient, unless the right had accrued by rendering of services and not by promising for services. In the latter cases, the income would accrue on rendering of services. The following quotation from E.D. Sassoon & Co. Ltd. (supra) was highlighted: —
"Mukerji J. has defined these terms in Rogers Pyatt Shellac and Co. v. Secretary of State for India [1925] 1 I.T.C. 363, 371:
'Now what is income? The term is nowhere defined in the Act……. In the absence of a statutory definition we must take its ordinary dictionary meaning - 'that which comes in as the periodical produce of one's work, business, lands or investments (considered in reference to its amount and commonly expressed in terms of money); annual or periodical receipts accruing to a person or corporation" (Oxford Dictionary). The word clearly implies the ideal of receipt, actual or constructive. The policy of the Act is to make the amount taxable when it is paid or received either actually or constructively. 'Accrues,' ' arises' and 'is received' are three distinct terms. So far as receiving of income is concerned there can be no difficulty; it conveys a clear and definite meaning, and I can think of no expression which makes its meaning plainer than the word 'receiving' itself. The words 'accrue' and 'arise' also are not defined in the Act. The ordinary dictionary meanings of these works have got to be taken as the meanings attaching to them. 'Accruing' is synonymous with 'arising' in the sense of springing as a nature growth or result. The three expressions 'accrues,' ' arises' and 'is received' having been used in the section, strictly speaking 'accrues' should not be taken as synonymous with 'arises' but in the distinct sense of growing up by way of addition or increase or as an accession or advantage; while the word 'arises' means comes into existence or notice or presents itself. The former connotes the idea of a growth or accumulation and the latter of the growth or accumulation with a tangible shape so as to be receivable. It is difficult to say that this distinction has been throughout maintained in the Act and perhaps the two words seem to denote the same idea or ideas very similar, and the difference only lies in this that one is more appropriate than the other when applied to particular cases. It is clear, however, as pointed out by Fry L.J. in Colquhoun v. Brooks (1888) 21 Q.B.D. 52 , [this part of the decision not having been affected by the reversal of the decision by the House of Lords (1889) 14 App. Cas. 493 that both the words are used in contradistinction to the word "receive" and indicate a right to receive. They represent a stage anterior to the point of time when the income becomes receivable and connote a character of the income which is more or less inchoate.'
One other matter need be referred to in connection with the section. What is sought to be taxed must be income and it cannot be taxed unless it has arrived at a stage when it can be called 'income.
The observations of Lord Justice Fry quoted above by Mr. Mukerji J. were made in Colquhoun v. Brooks [1888] 21 Q.B.D. 52 while construing the provisions of 16 and 17 Victoria Chapter 34 Section 2 schedule 'D'. The words to be construed there were 'profits or gains, arising or accruing,' and it was observed by Lord Justice Fry at page 59:
'In the first place, I would observe that the tax is in respect of 'profits or gains arising or accruing.' I cannot read those words as meaning 'received by.' If the enactments were limited to profits and gains 'received by' the person to be charged, that limitation would apply as much to all Her Majesty's subjects as to foreigners residing in this county. The result would be that no Income-tax would be payable upon profits which accrued but which were not actually received, although profits might have been earned in the kingdom and might have accrued in the kingdom. I think, therefore, that the words 'arising or accruing' are general words descriptive of a right to receive profits.'
To the same effect are the observations of Satyanarayana Rao J. in CIT v.  Anamallais Timber Trust Ltd. [1950] 18 ITR 333 (Mad) and Mukherjea J. in CIT v.  Ahmedbhai Umarbhai & Co. [1950] 181 ITR 472 (SC) where this passage from the judgment of Mukerji J. in Rogers Pyatt Shellac & Co. v. Secretary of State for India 1 I.T.C. 363 , is approved and adopted. It is clear therefore that income may accrue to an Assessee without the actual receipt of the same. If the Assessee acquires a right to receive the income, the income can be said to have accrued to him though it may be received later on its being ascertained. The basic conception is that he must have acquired a right to receive the income. There must be a debt owed to him by somebody. There must be as is otherwise expresses debitum in presenti, solvendum in future; See W.S. Try Ltd. v. Johnson (Inspector of Taxes) [1946]1 A.E.R. 532 , and Webb v. Stenton and Ors. Garnishees 11 Q.B.D. 518 . Unless and until there is created in favour of the Assessee a debt due by somebody it cannot be said that he has acquired a right to receive the income or that income had accrued to him."
8. In the said case, the students were required to make deposit of the whole fee for the entire course, but it was held that the amount deposited also included "deposit" or "advance" and it cannot be said that the entire fee had become "due" at the time of deposit. The fee was paid in advance presumably as there should not be any default in payment by the students during the term of the course. The Assessing Officer had used the term "deposit" and "due" but the said words did not mean that the income had accrued at the time of deposit itself. The said deposit was only an advance as all services were not to be rendered in the year in question but were to be rendered in the subsequent years. Referring to Calcutta Co. Ltd.(supra) it was observed that advance should not be treated as income, as otherwise an anomalous situation would arise, as expenses were required to be deducted to arrive at net income but such expenses were yet to be incurred in the assessment year for they had to be incurred in future years. Taxation of the entire receipt in such situations would lead to a highly derogatory situation for the assessee. Expression "profits or gains" had to be understood in a commercial sense. There cannot be any computation of "profits and gains", until the expenditure necessary for the purpose of earning of receipts was deducted. In other words, the Court applied the principle of matching between the receipts and the expenditure to determine the time of taxation or principle of accrual.
9. In the same decision while dealing with ITA Nos. 1093/2008 and other connected appeals, the Division Bench referred to Section 145 of the Act and Section 211 (3C) of the Companies Act, 1956 relating to Accounting Standards recommended by the Institute of Chartered Accountants of India and it was observed that companies, were required to follow the said Accounting Standards notified by the Central Government in consultation with the National Advisory Committee. In Accounting Standard -1 - Disclosure of Accounting Policies, the definition of the word "accrual" had been made in the following manner:—
"(b) 'Accrual' refers to the assumption that revenues and costs are accrued that is, recognised as they are earned or incurred ( and not as money is received or paid) and recorded in the financial statements of the period to which they relate."
On reading the aforesaid definition, the Court observed that the term "accrual" relates to revenue earned with costs incurred. Therefore, revenue should stand earned but would not accrue unless, expenses or costs were incurred. The aforesaid principle recognises the matching concept, i.e., matching of income with expenditure to arrive at net income. Thereafter, reference was made to CIT v. Woodward Governor of India (P.) Ltd. [2009] 312 ITR 254/179 Taxman 326 (SC), CIT v. Bilahari Investment (P) Ltd. [2008] 299 ITR 1/168 Taxman 95 (SC) and JK Industries v. Union of India [2008] 297 ITR 176/165 Taxman 323 (SC) on the matching concept.
10. When we apply the aforesaid legal principles to the factual matrix of the present case, it has to be held that the decision of the Tribunal affirming the orders of the tax authorities is correct and as per law. The parent company of appellant-assessee and Escorts had entered into joint ventureship in 1969 and by virtue of the said joint ventureship had during the period 1991-94 provided "technology" for tractor model 3610. The said technology was acquired or provided on or before 14th July, 1995, when the tripartite agreement was executed. The appellant-assessee prior to 14th July, 1995 had already incurred expenditure to create the said technology, which was being used by ETL for manufacture of tractor model No. 3610. As the appellant-assessee and Escorts/ETL were parting ways with termination of their joint venture, ETL had agreed to pay Rs.15,68,50,000/- in order to enable ETL to use the said technology for a period of three years or upto 31st December, 1996. Clearly and certainly no services or know-how/technology was to be supplied during the next three years. It is not a case where technical services or other services were to be provided during the period of three years.
11. Appropriate, would be to reproduce the relevant clauses of the agreement dated 14th July, 1995, which read:-
'WHEREAS, New Holland's related company New Holland U.K. Limited has assigned the right to the design engineering component of Technical Services, which includes technology used in the tractor model 3610 developed between 1991 and 1994, to NH India which will extend to Escorts the right to use such design engineering component hereinafter referred to as "Design Engineering Services"); and
ARTICLE 1 
DISENGAGEMENT
	 
	1.01 **
	**
	**


1.2 Assignment of Design Engineering Services and Payment Therefore
As of the Binding Date (defined in 4.01) NH India hereby assigns to Escorts for a period of three years the right to use the technology used in the tractor model 3610 provided to ETL by New Holland U.K. Limited (Formerly New Holland Ford Limited) between 1991 and 1994, subject to 2.02(b)(i), (ii), (iii) and (iv). In consideration of the foregoing, Escorts agrees to pay a technical fee in Indian rupees equivalent to US$ 5,000,000 at the date of deposit in the Escrow Account as provided in 1.04(d) below ("Technical Fee"), currently equivalent to approximately Rs.15,30,00,000/-, after deducting TDS, on a non-repatriable basis to NH India.
	 
	**
	**
	**


ARTICLE II 
TECHNICAL & PRODUCT INFORMATION
2.1 Production and Distribution of Ford Tractors
Escorts on its own and on behalf of ETL agrees not to dispute the right of New Holland and its associated companies to produce, distribute and sell in India the "Ford" brand tractors.
2.2 Product Differentiation
It is a basic concept of this Agreement that Escorts and its associated companies including ETL will not manufacture tractors which will be confused with Ford tractors. Confusion can be caused only by four factors: use of the same brand name; colour; series identification; and styling (hereinafter "Confusion Factors").
2.2(a) Up until 31 December 1996, New Holland will not object to ETL continuing to produce Ford tractors under the following conditions:
	(i)
	 
	product quality be maintained to Ford standards by the retention by ETL of a resident engineer appointed by New Holland;

	(ii)
	 
	the present styling, paint, colour, brand name and series identification to be maintained as they are at the date of this Agreement and to be utilised only together in combination.

	(iii)
	 
	If before 31 December 1996 ETL is required to, or chooses to, drop the use of the Ford brand name, the conditions of paragraph 2.02(b) will apply.


2.02(b) After 31 December 1996, or at such earlier date as provided in 2.02(a)(iii), the Confusion Factors will be handled as follows:
	(i)
	 
	Brand Name: Escorts, ETL and their affiliated companies shall not use the brand name Ford and in any case shall comply with the limitations contained in Article 10.3 of the Registered User Agreement dated 14 December 1990 between For Motor Company of Canada Limited and Escorts Tractors Limited.

	(ii)
	 
	Colour: In order to distinguish the colour of products manufactured by EL, ETL or any affiliated company from those to be manufactured by New Holland and its affiliates, EL, ETL and its affiliated companies shall only use colours which are not blue; or Bureau of Indian Standards (September 1994) ISC nos. 101, 102 or 174; or Bureau of Indian Standards (September 1994) blue colours with a Munsell value between 0 and 2.5 or with a Munsell value between 7.5 and 10 (included within these two preceding ranges of blue shades are Bureau of Indian Standards (September 1994) ISC nos. 105, 106, 108 and 177 which are permitted). In the preceding specifications of blue colours, they are mutually exclusive; id est the permitted shades of blue cannot be mixed with any other colour or shade of blue to form a colour which would fall within the range of colours defined by Bureau of Indian Standards (September 1994) as a blue colour with a Munsell value of greater than 2.5 and less than 7.5.

	(iii)
	 
	Series Identification: Neither Escorts nor ETL nor any of their affiliated companies shall use the same series identification as those used on Ford tractors.

	(iv)
	 
	Styling i.e. Grill: The tractors produced by ETL/Escorts and/or any of their affiliated companies shall use front grills which are different from the ones presently used on Ford tractors manufactured by ETL.


2.02(c) Until 31 December 1996 or such earlier date as provided for in 2.02(a)(iii) above New Holland will not interfere with, object to, or take any action that could lead to, an early termination of the Registered User Agreement referred to in 2.02(b)(i). New Holland will instead cooperate with ETL in seeking termination of the Registered User Agreement as from 31 December 1996. Notwithstanding the above, ETL shall always be free to manufacture tractors under any other brand name provided the tractors produced by ETL conform to the conditions of 2.02(b).'
12. The aforesaid clauses unerringly state that no new technology, upgradation or service in any form was to be provided on or after 14th July, 1995. The "technology" in question had already been provided and was already in use for manufacture of tractor model 3610. It was provided and made available between 1991 to 1994. What was permitted and allowed to ETL was the right to continued use of such design engineering component for a period of three years, in spite of disengagement and termination of the joint venture agreement.
13. The initial amount of Rs. 15.30 crores stated in the tripartitate agreement dated 14th july, 1995 got enhanced, possibly due to exchange rate fluctuation to Rs. 15,68,50,000/-. The said payment had to be deposited in the escrow account and upon successful completion of the legal formalities and mutual obligations, the deposit was to be received and appropriate by the appellant-assessee. The accepted and admitted position is that the payment was received. Upon receipt, the amount paid was no longer a deposit or an advance but the amount which stood appropriated as income earned. In fact, the tripartite agreement dated 14th July, 1995 provided for termination of the said agreement in certain contingencies, before payment was made to the appellant-assessee from the escrow account. In the present case the agreement was not terminated and was duly implemented and as a consequence payment was received. Thus it has to be held that decision in the case of Dinesh Kumar Goel (supra) and the ratio and the legal position as expounded in Calcutta Co. Ltd. (supra) and E.D. Sassoon & Co. Ltd. (supra) support the contention of the Revenue and not the submissions of the appellant-assessee. The income had duly accrued or arising during the assessment year in question. The appellant-assessee did not have any obligation or responsibility to carry out further activity or perform any new task, after the agreement dated 14th July, 1995, towards know-how or technology and on account of receipt of the licence money of Rs.15,68,50,000/-. The assessee did not have to perform any future obligation or task. Thus, unlike the factual matrix in Dinesh Kumar Goel (supra) where only advance deposit was received, but in the present case the appellant-assessee had received the entire consideration and not an advance deposit. The amount paid was not an advance relating unperformed obligation which had to be performed or undertaken. What the agreement postulated was that the ETL could use the technology already made available to them for a period of three year. This would not make the payment or deposit an advance. Neither was the payment inchoate nor made subject to final decision on appropriation. There was no stipulation to return or refund. A payment would be an advance or deposit if the said amount was repayable or the person receiving the deposit as advance had to perform and render services post deposit in future as was the case in Dinesh Kumar Goel (supra).
14. When we apply the principle of matching, again the issue has to be decided in favour of the respondent-Revenue and against the appellant-assessee as the appellant-assessee or its affiliates or group concerns had already incurred the expenditure on developing the technology.
15. In the present case, we are not concerned about the tax treatment in the hands of ETL and whether the said amount should be spread over three years. We are concerned with the year of taxation in the hands of the appellant-assessee, the recipient, who has already performed their obligations.
16. In these circumstances, the appellant-assessee adopted another line of argument. It was submitted that the appellant-assessee would have been liable for damages in case of defective technology. Therefore the amount received had not accrued or arisen and it would have accrued or arisen only after end of three years. Adjunct to this argument was the submission that there was an inbuilt or rather deemed obligation that the appellant-assessee would ensure that the technology remained workable.
17. The second argument as extended, it is apparent, is an afterthought as it was not raised before the authorities or the Tribunal. In fact, in the written submissions filed before the authorities it was accepted that parting of information and technology had taken place in one go, but the ETL had the right to use the technology for three years. The question of inbuilt or implied obligations is far-fetched as it is not discernible or mentioned in the agreement and it was not the case of the appellant-assessee that they had to provide technology in future or after 14th July, 1995. The appellant-assessee a signatory to the Tripartite agreement was aware that there was no such inbuilt obligation, thus no such contention was raised earlier. This negates the argument which we perceive is a mixed question of law and facts.
18. The first contention that if the technology was defective, the appellant-assessee would be liable to pay damages annihilates accrual, is again misconceived and legally unattainable. There is no specific stipulation in the agreement relating to damages in case the technology made available between 1991-94 was found to be defective. Clause No. 4.04 relied upon by the learned counsel for the appellant-assessee does not justify or merit the said argument. The said clause reads as under:—
"4.04 Release and Hold Harmless
As from the date the transfer of Shares and the payments of money to New Holland and/or NH India have been effected, Escorts for itself and in the name of and on behalf of ETL shall release any and all claims they have or may ever have against New Holland, NH India or any of their related companies arising out of or in connection with New Holland's investment in ETL and any other agreement entered into between or among New Holland or any of its related companies and Escorts, ETL or any of its related companies. Similarly, as from the date the transfer of Shares and the payments of money to New Holland and/or NH India have been effected, New Holland shall release any and all claims it has or may ever have against ETL, Escorts and its related companies arising out of or in connection with its investment in ETL and any other agreement entered into between or among New Holland or any of its related companies and Escorts, ETL and any of its related companies. These releases do not include any claims that may be brought as a result of the failure of a party to comply with the terms of this Agreement. Each party agrees that it will obtain the required corporate approval to enter this Agreement and will hold the other parties harmless for any consequences related to failure to obtain the required approval."
The aforesaid clause does not relate to the technology element. It relates to payment of money, transfer of shares, etc. Even assuming the aforesaid clause relates to damages on account of defective technology, still the receipt in question would not become an advance or a deposit. The contention and argument would be contrary to the principles of accountancy and the principle of accrual of income. It is not the case of the appellant-assessee that claim of damages is equivalent to claims for warranty, which can be allowed on the basis of principles of matching and on actuarial basis as held by the High Court in the case of Woodward Governor of India (P) Ltd. (supra) where it was held, anticipated losses in the shape of warranty claims based upon past data could be allowed as an expenditure. This was not the case that was promoted and projected by the appellant-assessee. Claim for damages under the law of contract postulates a breach of contract and the limitation period mentioned under Article 23 of Schedule 1 to the Limitation Act, 1963 is three years. Unknown and off chance claim for damages in the present factual matrix is certainly not equivalent to claim for warranty, which are to be allowed only on the basis of past data, as products sold and consideration are taxable and, therefore, the expenses which have to be incurred to meet the warranty claims computed on scientific and actuarial basis, have a co-relation with the receipt. Learned counsel for the appellant-assessee has not pointed out even a single decision in which damages for breach of contract, effects and negates accrual of income.
19. Contingent liability is not an expenditure and, therefore, even when an assessee is following mercantile system of accounting, it cannot be allowed as a deduction under Section 37 of the Act. Unascertained liability on account of damages cannot be allowed as an expenditure was settled by Madras High Court in M.S.P. Senthikumara Nadar Sonsv. CIT [1957] 32 ITR 138. The present case is not of a statutory liability, and even no claim for damages etc. had been made. The submission, therefore, does not have any merit as it relates to unascertained liability, the happening of which was dependent on a doubtful and uncertain contingency in future. It could have never happened. Indeed it never happened.
20. Another contention raised before us was that the amount received was inchoate receipt as there was an obligation on the part of the appellant-assessee that the technology so made available remained capable of being used for a period of three years. The amount received was not an inchoate amount depending upon any contingency before it could be appropriated. The appellant-assessee was not under an obligation to refund the said amount under any of the clauses. Liability to pay damages under the law of contract for breach of a contract does not make the receipt an inchoate receipt.
21. Similarly, the contention that in the books of account the amount so received had been bifurcated and divided into four assessment years does not carry any force. A wrong treatment given in the books of accounts contrary to the accountancy principles could be corrected. Income earned should be taxed in the right year and should not be diverted or treated as income of another years. What the accountants may opine, may not necessarily be a right and good law and in case of a dispute the issue has to be decided on merits and not on the basis of the treatment in the books of accounts. [see Tuticorin Alkali Chemicals and Fertilizers Ltd. v. CIT [1997] 227 ITR 172/93 Taxman 502 (SC)].
22. At this stage, we may record that learned Senior Standing Counsel for the appellant-assessee has stated that if the entire amount of Rs.15,68,50,000/- is taxed in the Assessment Year 1996-97, then the said amount should not be taxed in the subsequent assessment years. Our attention was also drawn to the assessment order relating to Assessment Year 1998-99 wherein the Assessing Officer has observed that the entire receipt of Rs.15,68,50,000/- had been brought to tax for the Assessment Year 1997-98, but as the dispute was pending, necessary adjustment or correction would be made depending upon the final outcome. Senior Standing Counsel for the revenue accepts that if Rs 15,68,50,000 is taxed in the assessment year 1996-97, then the bifurcated differential amount should not be taxed in the assessment years 1997-98 to 1999-2000. The appellant-assessee would move necessary application before the Assessing Officer and in view of the statement made by the learned Senior Standing Counsel for the Revenue, necessary correction and adjustment will be made in respect of Assessment Years 1997-98 and 1999-2000 in addition to Assessment Year 1998-99. It would not be fair for the Revenue to tax the same amount twice in view of the ongoing dispute.
23. In view of the aforesaid discussion, the substantial question of law mentioned in paragraph 3 above, is answered in favour of the Revenue and against the appellant assessee. The appeal ITA 182/2002 is, therefore, dismissed and we uphold the order of the Tribunal that the entire licence fee of Rs.15,68,50,000/- is taxable in the assessment year 1996-97.
ITA No. 255/2003 
24. By order dated 17th September, 2003, the following substantial question of law was framed:—
"Whether on the facts and in the circumstances of the case, the Tribunal was correct in law in holding that penalty under Section 271(1)(c) of the Income Tax Act, 1961, was exigible on the assessee?"
25. We have had the advantage of penning the judgment in the appeal preferred in relation to the quantum proceedings and have held that the assessee was wrong in not offering the whole or entire amount of the technical fee for tax in the year of receipt. But, it does not follow that penalty for concealment must be imposed as the quantum appeal is decided against the assessee. The findings in the assessment proceedings cannot be considered as conclusive and final for the purpose of imposition of penalty under section 271(1)(c) of the Act. As per opinion expressed by the Supreme Court in CITv. Anwar Ali [1970] 76 ITR 696 (SC)such findings may constitute good evidence in the penalty proceedings but it does not follow that penalty for concealment under Section 271(1)(c) is mandatory whenever an addition or disallowance is made. The language of Section 271(1)(c) has undergone substantial changes since the pronouncement of the aforementioned judgment, but the said legal position, still hold good. In assessment proceedings, we are primarily concerned with the assessment of income i.e. quantification and computation of total income as per the provisions of the Act, whereas in penalty proceedings we are primarily concerned with the conduct of the assessee. Penalty is imposed not because addition is made but because there is concealment or furnishing of inaccurate particulars by the assessee. This is apparent from language of Section 271(1)(c) and Explanation 1 which are reproduced below:-
"271. Failure to furnish returns, comply with notices, concealment of income, etc.—(1) If the Assessing Officer or the Deputy Commissioner (Appeals) or the Commissioner (Appeals) in the course of any proceedings under this Act, is satisfied that any person - 
	 
	**
	**
	**


(c) has concealed the particulars of his income or furnished inaccurate particulars of such income,
	 
	**
	**
	**


Explanation 1.—Where in respect of any facts material to the computation of the total income of any person under this Act,-
(A) such person fails to offer an explanation or offers an explanation which is found by the Assessing Officer or the Deputy Commissioner (Appeals) or the Commissioner (Appeals) to be false, or
(B) such person offers an explanation which he is not able to substantiate and fails to prove that such explanation is bona fide and that all the facts relating to the same and material to the computation of his total income have been disclosed by him,
then, the amount added or disallowed in computing the total income of such person as a result thereof shall, for the purposes of clause (c) of this sub-section, be deemed to represent the income in respect of which particulars have been concealed."
26. The word ‗conceal' inherently and per-se refers to an element of mens rea, albeit the expression "furnishing of inaccurate particulars" is much wider in scope. The word ‗conceal' implies intention to hide an item of income or a portion thereof. It amounts to suppression of truth or a factum so as to cause injury to the other. (See CIT v. A. Subramania Pillai [1997] 226 ITR 403 (Mad).The word 'conceal' means to hide or to keep secret. As held in Law Lexicon, the said word is derived from the latin word 'concelare' which implies 'con' & 'celare' to hide. It means to hide or withdraw from observation; to cover or keep from sight; to prevent discovery of; to withhold knowledge of. The word 'inaccurate' in Webster's Dictionary has been defined as 'not accurate; not exact or correct; not according to truth; erroneous; as inaccurate statement, copy or transcript'. The word 'particular' means detail or details of a claim or separate items of an account [see CITv. Reliance Petroproducts (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 (SC)].Thus the words "furnished inaccurate particulars" is broader and would refer to inaccuracy which would cause under-declaration or escapement of income. It may refer to particulars which should have been furnished or were required to be furnished or recorded in the books of accounts etc. [See CIT v. Raj Trading Co. (1996) 217 ITR 208/86 Taxman 282 (Raj.)]Inaccuracy or wrong furnishing of income would be covered by the said expression, though there are decisions that adhoc addition per se without other or corroborating circumstances may not reflect "furnished inaccurate particulars". Lastly, at times and it is fairly common, the charge of concealment and "furnishing of inaccurate particulars" may overlap.
27. The present case is not of concealment of income, but furnishing of inaccurate particulars for assessment year 1996-97, as the entire receipt was not declared and accounted for in the return of income of the said assessment year. Rather, it was declared in the returns of the subsequent assessment years.
28. As per clause (A) to Explanation 1 to section 271(1)(c), penalty is to be imposed if an assessee fails to offer an explanation or offers an explanation which is found by the Assessing Officer to be false. Clause (B) to Explanation 1 provides that where the assessee offered an explanation, but the same remained unsubstantiated, penalty should not be imposed if the explanation is bonafide and all facts relating to the same and material to the computation of his total income have been disclosed. Explanation 1 is an important adjunct and supplement to Section 271(1)(c) of the Act. It not only enacts and gives deeming effect when an addition or disallowance is made in the assessment/quantum proceedings, but also carves out an exception in clause (B) as to when penalty should not be levied. Onus under clause (B) to Explanation 1 is on the assessee.
29. We first refer to clause (A). Where no explanation is offered or the explanation is found to be false, then in view of the conduct of the assessee, penalty has to be imposed in terms of clause (A) to Explanation 1 to Section 271(1)(c). In the present case, clause (A) to the Explanation 1 would not apply as the assessee had offered an explanation and it cannot be said that the explanation was found to be false. Falsity in the context of the provision would refer to a wrong and untruthful assertion of a fact. It would cover cases where the assessee has lied and not spoken the truth of a fact known to him. It would not cover cases involving wrong interpretation of a legal position/provision or when the fact as asserted was not factually wrong and, therefore not false, but due to legal consequences, addition or disallowance stands made.
30. Thus, we have to examine clause (B) and whether the explanation offered was bona fide. Clause (B) of Explanation 1, applies when an assessee offer an explanation but it has not been able to substantiate it. In the present case, the assessee had offered an explanation and made submission as to why the receipt should be taxed over a period of three/four years and not in the year of receipt. The assessee was not able to substantiate the said explanation. Accordingly, in the quantum appeal, the question has been decided against the appellant assessee. The question will remain whether explanation offered by the assessee was bonafide and all facts relating to the same and material to computation of total income had been disclosed. As far as latter part is concerned, it cannot be doubted or even questioned that the appellant assessee had disclosed or stated all facts relating to the explanation and material for the computation of their total income. The quantum of receipt as mentioned by the appellant assessee has not been doubted. Tripartite agreement was not concealed and it is not case of the Revenue that any undisclosed income was received. Further, the amount received has been shown as taxable in the returns filed for the four assessment years. Therefore, the amount received was offered for tax, though not in the right or correct assessment year.
31. Primary issue which arises for consideration is whether the conduct of the assessee was bonafide. We have used very strong words like erroneous, fallacious, untenable etc. with reference to various contentions and submissions made by the assessee in the quantum appeal, but we do not think we will be contradicting ourselves when we hold that the conduct of the assessee was bonafide and the onus to show and establish bonafides has been discharged. The observations and adjectives used by us in the quantum appeal rejecting the submission of the assessee have been made after having advantage and benefit of the assessment order, appellate orders and hearing arguments of the counsel for the appellant assessee and the Revenue. Hindsight results in greater clarity and wisdom. Test of bona fide has to be applied keeping in mind the position as it existed, when the return of income was filed. The Act, i.e. the Income Tax Act, is a complex legislation involving intricate and often debatable legal positions. The legal issue involved may relate to principles of accountancy. Invariably, on questions of interpretation, the assessees do adopt a legal position which they perceived as most beneficial or suitable. This would not be construed as lack of bona fides as long as the legal position so adopted is not per se contrary to the language of the statute or an undebatable legal position not capable of a different connotation and understanding. When two legal interpretations were plausible and there was a genuine or credible plea, penalty for concealment/furnishing of inaccurate particulars, should not and cannot be imposed. If the view taken by the assessee required consideration and was reasonably arguable, he should not be penalized for taking the position. The tax statutes are convoluted and complex and there can be manifold opinions on interpretation and understanding of a provision or the tax treatment. In such cases, even when the interpretation placed by the Revenue is accepted, penalty should not be imposed if the contention of the assessee was plausible and bona fide. Of course full facts should be disclosed. While applying the test of bonafide, we have to also keep in mind that even best of legal minds can have difference of opinion. It is not uncommon to have dissenting opinion on the question of law, in the courts.
32. On the aforesaid aspect, we would like to refer to the following observations of the Supreme Court in the case of  Reliance Petroproducts (P.) Ltd.,  (supra):-
'10. Section 271(1)(c) is as under:
"271. Failure to furnish returns, comply with notices, concealment of income, etc.— (1) If the Assessing Officer or the Commissioner (Appeals) in the course of any proceedings under this Act, is satisfied that any person - 
	 
	**
	**
	**


(c) has concealed the particulars of his income or furnished inaccurate particulars of such income."
A glance at this provision would suggest that in order to be covered, there has to be concealment of the particulars of the income of the assessee. Secondly, the assessee must have furnished inaccurate particulars of his income. Present is not the case of concealment of the income. That is not the case of the Revenue either. However, the learned counsel for the Revenue suggested that by making incorrect claim for the expenditure on interest, the assessee has furnished inaccurate particulars of the income. As per Law Lexicon, the meaning of the word "particular" is a detail or details (in plural sense); the details of a claim, or the separate items of an account. Therefore, the word "particulars" used in Section 271(1)(c) would embrace the meaning of the details of the claim made. It is an admitted position in the present case that no information given in the return was found to be incorrect or inaccurate. It is not as if any statement made or any detail supplied was found to be factually incorrect. Hence, at least, prima facie, the assessee cannot be held guilty of furnishing inaccurate particulars.
11. The learned counsel argued that "submitting an incorrect claim in law for the expenditure on interest would amount to giving inaccurate particulars of such income". We do not think that such can be the interpretation of the words concerned. The words are plain and simple. In order to expose the assessee to the penalty unless the case is strictly covered by the provision, the penalty provision cannot be invoked. By any stretch of imagination, making an incorrect claim in law cannot tantamount to furnishing inaccurate particulars. In CIT v. Atul Mohan Bindal [(2009) 9 SCC 589] where this Court was considering the same provision, the Court observed that the assessing officer has to be satisfied that a person has concealed the particulars of his income or furnished inaccurate particulars of such income. This Court referred to another decision of this Court in Union of India v. Dharamendra Textile Processors [(2008) 13 SCC 369] as also the decision in Union of India v. Rajasthan Spg. & Wvg. Mills [(2009) 13 SCC 448] and reiterated in para 13 that: (Atul Mohan Bindal case [(2009) 9 SCC 589] , SCC p. 597, para 13)
"13. It goes without saying that for applicability of Section 271(1)(c), conditions stated therein must exist."
12. Therefore, it is obvious that it must be shown that the conditions under Section 271(1)(c) must exist before the penalty is imposed. There can be no dispute that everything would depend upon the return filed because that is the only document, where the assessee can furnish the particulars of his income. When such particulars are found to be inaccurate, the liability would arise.
13. In Dilip N. Shroff v. CIT [(2007) 6 SCC 329] this Court explained the terms "concealment of income" and "furnishing inaccurate particulars". The Court went on to hold therein that in order to attract the penalty under Section 271(1)(c), mens rea was necessary, as according to the Court, the word "inaccurate" signified a deliberate act or omission on behalf of the assessee. It went on to hold that clause (iii) of Section 271(1) provided for a discretionary jurisdiction upon the assessing authority, inasmuch as the amount of penalty could not be less than the amount of tax sought to be evaded by reason of such concealment of particulars of income, but it may not exceed three times thereof. It was pointed out that the term "inaccurate particulars" was not defined anywhere in the Act and, therefore, it was held that furnishing of an assessment of the value of the property may not by itself be furnishing inaccurate particulars.
14. It was further held in Dilip N. Shroff [(2007) 6 SCC 329] that the assessee must be found to have failed to prove that his explanation is not only not bona fide but all the facts relating to the same and material to the computation of his income were not disclosed by him. It was then held that the explanation must be preceded by a finding as to how and in what manner, the assessee had furnished the particulars of his income. The Court ultimately went on to hold that the element of mens rea was essential.
15. It was only on the point of mens rea that the judgment in Dilip N. Shroff v. CIT [(2007) 6 SCC 329] was upset. In Union of India v. Dharamendra Textile Processors [(2008) 13 SCC 369] after quoting from Section 271 extensively and also considering Section 271(1)(c), the Court came to the conclusion that since Section 271(1)(c) indicated the element of strict liability on the assessee for the concealment or for giving inaccurate particulars while filing return, there was no necessity of mens rea. The Court went on to hold that the objective behind enactment of Section 271(1)(c) read with the Explanations indicated with the said section was for providing remedy for loss of revenue and such a penalty was a civil liability and, therefore, wilful concealment is not an essential ingredient for attracting civil liability as was the case in the matter of prosecution under Section 276-C of the Act. The basic reason why the decision in Dilip N. Shroff v. CIT [(2007) 6 SCC 329] was overruled by this Court in Union of India v. Dharamendra Textile Processors[(2008) 13 SCC 369] was that according to this Court the effect and difference between Section 271(1)(c) and Section 276-C of the Act was lost sight of in Dilip N. Shroff v. CIT [(2007) 6 SCC 329] .
16. However, it must be pointed out that in Union of India v. Dharamendra Textile Processors [(2008) 13 SCC 369] no fault was found with the reasoning in the decision in Dilip N. Shroff v. CIT [(2007) 6 SCC 329] where the Court explained the meaning of the terms "conceal" and "inaccurate". It was only the ultimate inference in Dilip N. Shroff v. CIT [(2007) 6 SCC 329] to the effect that mens rea was an essential ingredient for the penalty under Section 271(1)(c) that the decision in Dilip N. Shroff v. CIT [(2007) 6 SCC 329] was overruled.
	 
	**
	**
	**


18. We must hasten to add here that in this case, there is no finding that any details supplied by the assessee in its return were found to be incorrect or erroneous or false. Such not being the case, there would be no question of inviting the penalty under Section 271(1)(c) of the Act. A mere making of the claim, which is not sustainable in law, by itself, will not amount to furnishing inaccurate particulars regarding the income of the assessee. Such claim made in the return cannot amount to inaccurate particulars.
	 
	**
	**
	**


20. We do not agree, as the assessee had furnished all the details of its expenditure as well as income in its return, which details, in themselves, were not found to be inaccurate nor could be viewed as the concealment of income on its part. It was up to the authorities to accept its claim in the return or not. Merely because the assessee had claimed the expenditure, which claim was not accepted or was not acceptable to the Revenue, that by itself would not, in our opinion, attract the penalty under Section 271(1)(c). If we accept the contention of the Revenue then in case of every return where the claim made is not accepted by the assessing officer for any reason, the assessee will invite penalty under Section 271(1)(c). That is clearly not the intendment of the legislature.'
33. In view of the legal position, when we examine the question of bonafide, we find that the assesee had discharged the said onus for the reasons set out above. We also record that while examining the question of bonafides, we have taken into account the conduct of the appellant assessee in disclosing full and true particulars in return of income as well as before the Assessing Officer at the time of assessment proceedings. In the present case, as noticed above, there is no allegation that full details with regard to the agreement, quantum of receipt, the factum why the payment was made and also the fact that the receipts had been offered for taxation in four separate assessment years, were duly disclosed and stated. We have noted that the appellant assessee had claimed that technical know-how would be used for three years and, therefore, consideration received was relatable to three years. We have rejected the said contention but in case the terms of payment and the agreement had been worded differently, the assessee may well have succeeded. In fact the assessee did not try to draft the agreement in a way, which could have ensured that the amount received was bifurcated/divided as income of four assessment years.
34. Keeping in view the entirety of facts, we do not think that in view of the explanation offered by the assessee it is a fit case, where penalty for concealment of income under Section 271(1)(c) should be imposed. The assessee's conduct shows that they had acted in a bona fide manner and also furnished all material facts and particulars.
35. In view of the aforesaid discussion, the substantial question of law framed in ITA No. 255/2003, mentioned in paragraph 24, is answered in favour of appellant assessee and against the respondent Revenue. Penalty under Section 271(1)(c) of the Act is directed to be deleted. Appeal ITA No. 255/2003 is disposed of accordingly. There will be no order as to costs.
SUNIL 

*Partly in favour of revenue.
IT : Where in respect of credit entries, assessee established identity of creditors by bringing on record their PAN and complete addresses and, moreover, transaction was made through proper banking channel, impugned addition made under section 68 was not sustainable
■■■
[2015] 54 taxmann.com 75 (Allahabad) 
HIGH COURT OF ALLAHABAD
Commissioner of Income-tax, Central, Kanpur
v.
Anurag Agarwal*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 362 OF 2012†
SEPTEMBER  25, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credits (Onus of proof) - Assessment year 2002-03 - Whether where in respect of credit entries, assessee established identity of creditors by bringing on record their PAN and complete addresses and, moreover, transaction was made through proper banking channel, impugned addition made under section 68 was to be set aside - Held, yes [Para 7] [In favour of assessee] 
FACTS
 
	■ 
	 
	During assessment proceedings, the Assessing Officer made addition to the assessee's income in respect of credit entries pertaining to cash and that to saving bank account of the assessee.

	■ 
	 
	The Commissioner (Appeals) as well as the Tribunal deleted said addition.

	■ 
	 
	On the revenue's appeal:


HELD
 
	■ 
	 
	From the record, it appears that the identity of the creditors was established. The transaction was made through the proper channel, so the genuineness of the transaction was also proved. The assessee has given the PAN and full address of each creditors. Moreover, the creditors were also subjected to search. Their assessment was pending with the same Assessing Officer. Hence, verification of credit entries/transactions was very easy for the Assessing Officer with the available record pertaining to the said creditors. But the Assessing Officer has not verified the same and adopted a shortcut method by making the addition. However, the said addition was deleted by the Commissioner (Appeals) after obtaining the remand report from the Assessing Officer. (Para 7)

	■ 
	 
	Regarding the bank entriess, it appears that the amount was transferred from 'B' Bank to 'S' Bank. As per direction of the Commissioner (Appeals), the Assessing Officer verified the transaction and found it to be correct. When it is so, then there is no reason to interfere with the impugned order passed by the Tribunal.

	■ 
	 
	In the result, the appeal filed by the Department has no merit and is accordingly dismissed. (Para 8)


A.N. Mahajan and D. Awasthi for the Appellant. Shakeel Ahmad for the Respondent.
ORDER 
 
Dr. Satish Chandra, J. - The present appeal is filed by the Department under Section 260A of the Income Tax Act, 1961, against the impugned order dated 17.03.2011 passed by Income Tax Appellate Tribunal, Lucknow in I.T.A. No. 694/LKW/2010 for the assessment year 2002-03.
2. The brief facts of the case are that on 1.12.2004, a search and seizure operation under Section 132(1) of the Income Tax Act, 1961, was conducted at the business and residential premises of Shri Amar Nath Gupta group and the residential premises of the assessee was also searched. During the course of search, credit entry pertaining to cash credit of Rs. 23,10,000/-; and credit entry in the Savings Bank Account No. 31531048 of the assessee with Standard Chartered Grindlays Bank, M.G. Road, Kanpur were found. Accordingly, the A.O. made the additions, but the said additions were deleted not only by the first appellate authority, but also by the Tribunal. Still not being satisfied the Department has filed the present appeal.
3. With this background, heard Shri Dhananjay Awasthi, learned counsel for the Department and Shri Sakeel Ahmad, learned counsel for the assessee.
4. Having heard both the parties at length and on a perusal of the material available on record, it appears that the following cash credit entries were mentioned in the books of the account of the assessee :—
	Name 
	Amount (Rs.) 

	Agarwal & Associates
	60,000/-

	Ankur Agarwal (HUF)
	7,50,000/-

	Nidhi Agarwal
	12,00,000/-

	Seema Jain
	3,00,000/-

	
	23,10,000/-


Similarly, the following credit entries in the Savings Bank account of the assessee was found :—
	Date 
	Amount (Rs.) 

	10.04.2001
	4,50,000/-

	20.04.2001
	50,000/-

	23.04.2001
	1,00,000/-

	09.07.2001
	10,000/-

	10.07.2001
	6,00,000/-

	26.07.2001
	30,000/-

	
	12,40,000/-


6. The CIT(A) has deleted the said additions, after having remand report from the A.O. However, the CIT(A) has referred the matter back to the A.O. for the addition of Rs. 6 lacs, which was transferred from the Bank of Baroda to the Standard Chartered Grindlays Bank Account.
7. As per the direction, the A.O. has verified and deleted the addition himself, thus, the entire additions were deleted. The Tribunal has confirmed the same. From the record, it also appears that the identity of the creditors was established. The transaction was made through the proper channel, so the genuineness of the transaction was also proved. The assessee has given the PAN number and full address of each creditors. Moreover, the creditor at Serial No. 1, 2, 6 and 7 were also subjected to search. Their assessment was pending with the the same A.O. Hence verification of credit entries/transactions was very easy for the A.O. with the available record pertaining to the said creditors. But the A.O. has not verified the same and adopted a shortcut method by making the addition. However, the said addition was deleted by the CIT(A) after obtaining the remand report from the A.O.
8. Regarding the bank entries, it appears that the amount was transferred from Bank of Baroda to Standard Chartered Grindlays Bank Account. As per direction CIT(A), the A.O. verified the transaction and found it to be correct. When it is so, then we find no reason to interfere with the impugned order passed by the Tribunal, the same is hereby sustained alongwith the reasons mentioned herein.
9. In the result, the appeal filed by the Department has no merit and is accordingly dismissed at the admission stage.
SUNIL 

*In favour of assessee.
†Arising out of order of Tribunal in ITA No. 694 (LKW) of 2010, dated 17-3-2011. 
IT/ILT : Transfer pricing adjustment, if any, is required to be made then same will be limited dealings of assessee with its AE in respect of international transaction and ALP cannot be determined on basis of turnover at entity level 
IT/ILT : Where in respect of international transactions relating to sales of cut and polished diamonds, adjustment relating to operating profit on operating expenses in respect of assessee's international transactions with AE fell within safe harbour of +/- 5 per cent, impugned addition made by TPO to assessee's ALP deserved to be set aside
■■■
[2015] 53 taxmann.com 496 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K'
Smt. Dina Sudhir Shah
v.
Assistant Commissioner of Income-tax, 16 (13), Mumbai*
I.P. BANSAL, JUDICIAL MEMBER 
AND SANJAY ARORA, ACCOUNTANT MEMBER 
IT APPEAL NO. 1450 (MUM.) OF 2013
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  25, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2008-09 - Whether transfer pricing adjustment, if any, is required to be made then same will be limited to dealings of assessee with its AE in respect of international transactions and ALP cannot be determined on basis of turnover at entity level - Held, yes - Whether where in respect of international transactions relating to sales of cut and polished diamonds entered into by assessee with its AE, adjustment relating to operating profit on operating expenses in respect of international transactions with its AE fell within safe harbour of +/- 5 per cent, impugned addition made by TPO to assessee's ALP deserved to be set aside - Held, yes [Para 6.6] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was carrying on business of diamond merchant. During relevant year, the assessee entered into international transactions relating to sales of cut and polished diamonds to its AE.

	■ 
	 
	The profit margin of the assessee was taken at 0.47 per cent on cost. Six companies were considered as comparables whose arithmetic mean margin was shown at 0.05 per cent on cost and, thus, it was claimed that assessee's transaction with its AE were at Arm's Length.

	■ 
	 
	In the order framed by TPO under section 92C(3), eight comparables were adopted having mean margin of the comparables at 3.81 per cent.

	■ 
	 
	In appellate proceedings, the assessee raised an objection that if the ALP is determined only in respect to international transactions, the determined ALP would be within the safe harbour as per second proviso to section 92C(2).

	■ 
	 
	The Commissioner (Appeals) having rejected assessee's explanation, upheld the addition made by the Assessing Officer.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	The table regarding computation of ALP by the TPO has been brought on record. It can be seen from the said table that certain amount was computed as operating profit by taking mean margin of the comparables at 3.81 per cent on figure representing operating expenses. The operating profit has been taken on the operating expenses which comprises of international transaction with the AE as well as other transactions. While computing the ALP of sales to AE entire amount of operating profit of ALP which is computed on entire operating expenses at entity level has been added. Thus, first the profit at the entity level has been taken at arm's length and then after reducing profit shown by the assessee, TP adjustment is arrived at and the same is added to international sales to AE which will mean that entire ALP of the AE's international transaction is the profit determined at the entity level. [Para 6]

	■ 
	 
	It is well settled that principle of proportionality is well accepted principle and transfer pricing adjustment, if any, is required to be made then the same will be limited to the dealings of the assessee with its AE in respect of international transaction and ALP cannot be determined on the basis of turnover at entity level. [Para 6.4]

	■ 
	 
	In the instant case, the adjustment if counted only on international transactions of the assessee with its AE, then ALP would fall within safe harbour of +/- 5 per cent and no adjustment would be called for. Accordingly, the impugned addition is deleted. [Para 6.6]


CASE REVIEW:
 
Demag Cranes & Components (India) (P.) Ltd. v. Dy. CIT [2012] 49 SOT 610/17 taxmann.com 190 (Pune); Abhishek Auto Industries Ltd. v. Dy. CIT [2011] 9 taxmann.com 27 (Delhi) and JL Jin Electronics (I) (P.) Ltd. v. Asstt. CIT [2010] 36 SOT 227 (Delhi) (para 6.4) followed.
CASES REFERRED TO
 
Demag Cranes & Components (India) (P.) Ltd. v. Dy. CIT [2012] 49 SOT 610/17 taxmann.com 190 (Pune) (para 3.1), Abhishek Auto Industries Ltd. v. Dy CIT [2011] 9 taxmann.com 27 (Delhi) (para 3.1), JL Jin Electronics (I) (P.) Ltd. v. Asstt. CIT [2010] 36 SOT 227 (Delhi) (para 3.1), Addl. CIT v. Tej Diam [2010] 37 SOT 341 (Mum.) (para 6.4), Dy. CIT v. Starlite [2010] 40 SOT 421 (Mum) (para 6.4) and CIT v. Ankitech (P) Ltd. [2012] 340 ITR 14/ [2011] 199 Taxman 341/ 11 taxmann.com 100 (Delhi) (para 12).
Jitendra Jain  for the Appellant. Shrikant Namdeo  for the Respondent. 
ORDER
 
I.P. Bansal, Judicial Member - This is an appeal filed by the assessee and it is directed against order passed by Ld. CIT(A)-15, Mumbai dated 24/01/2013 for assessment year 2008-09. Grounds of appeal filed along with Form No.36 were lengthy and argumentative. During the course of hearing Ld. AR has filed concise grounds of appeal which are taken into consideration. Copy of the concise grounds was also given to Ld. DR and the hearing took place on the basis of concise grounds filed by Ld. AR. The concise grounds read as under:
"1. T.P. Adjustment : Rs. 1,68,78,811/-
1.1 The learned CIT(A) erred in confirming the addition of Rs. 1,68,78,811/- by making /confirming erroneous adjustment at entity level instead of AE level and consequently denying the benefit of +/- 5% under second proviso to Section 92C(2) of the Act.
2. Deemed Dividend u/s. 2(22)(e) : Rs.2,04,37,007/-
2.1 The learned CIT(A) erred in upholding addition U/s. 22(22)(e) of the Act amounting to Rs.2,04,37,007/- by erroneously rejecting the submission of the Appellant and on erroneous reading of the said section."
2. The assessee is an individual inter-alia carrying on business of diamond merchant under proprietary concern namely M/s.Dipti Diamonds. The assessee during the financial year under consideration has entered into following international transactions with its Associated Enterprises (AEs).
	Sr. No. 
	Name of the AE 
	Nature of Transaction 
	Amount in Rupees 
	Method adopted 

	1.
	Dinurje Corp. New York.,USA
	Purchase of Cut & Polished Diamonds
	6,40,08,701/-
	TNMM

	2.
	Dinurge Corp. New York, USA
	Sales of Cut & Polished Diamonds
	9,59,06,519/-
	TNMM

	 
	 
	Total
	15,99,15,220/-
	 


2.1 The PLI was taken as under:
	Particulars 
	Amount (Rs.) 

	Operating revenue
	508415624

	Operating Expenses
	506015254

	Operating Profit
	2400370


2.2 The profit margin of the assessee was taken at 0.47% on cost. Six companies were considered as comparables whose Arithmetic Mean Margin was shown at 0.05% on cost and thus it was claimed that assessee's transaction with its AE were at Arms Length. In the order framed by Ld. TPO under section 92C(3) dated 28/10/2011 eight comparables were adopted. In the present appeal assessee does not dispute either inclusion or exclusion of any of the comparables adopted by TPO. Ld. TPO has adopted the mean margin of the comparables at 3.81% as per following table:
	Sr. No. 
	Company 
	Operating Revenue 
	Operating Cost 
	Operating Profit 
	OP/TC as a% 

	1.
	Zodiac-JRD MKJ Ltd.
	1188.26
	1135.12
	53.14
	4.68

	2.
	Sunraj Diamond Exports Ltd.
	1275.55
	1233.82
	41.73
	3.38

	3
	Mini Diamonds (India) Ltd.
	2081.15
	2053.68
	27.47
	1.34

	4.
	C. Mahendra International Ltd.
	2456.57
	2334.48
	122.09
	5.22

	5.
	Shri Sai Jewels Pvt. Ltd.
	4458
	4219
	239
	5.66

	6.
	Shukra Jewellery Ltd.
	5040.13
	4966.31
	73.82
	1.49

	7.
	Indo Unique Trading Pvt. Ltd.
	5091.39
	4868.52
	222.87
	4.58

	8.
	Varun Jewels Pvt. Ltd.
	14094
	13535
	559
	4.13

	Average
	3.81


2.3 An addition of Rs.1,68,78,811/- was computed by Ld. TPO as per following table:
	Particulars 
	Amount (Rs.) 

	Operating Revenue
	508415624

	Operating Expenses
	506015254

	Operating Profit
	2400370

	Operating Profit @ ALP of 3.81%
	1,92,79,181

	Adjustment u/s. 92CA
	1,68,78,811

	Sales to AE
	9,59,06,519

	ALP of sales to AE
	11,27,85,330

	Shortfall being adjustment under sec. 92CA
	1,68,78,811


2.4 It may also be mentioned here that TPO had adopted two methods for computing PLI, one of the method upon which the aforementioned addition has been calculated is TNMM and other method upon which also Ld. TPO had computed the addition was Return on Capital Employed (RoCE). Computing the addition on the basis of that method the assessee's PLI was computed at 1.14% which is lower than the PLI computed in respect of TNMM. Adopting RoCE method the shortfall in the ALP was computed by Ld. TPO at Rs. 1,40,60,643/- as per following calculation.
	Arm's length mean PLI or RoCE
	9.59%

	Average Capital Employed by the taxpayer
	Rs. 17,16,47,680/-

	Arm's Length Mean PLI
	9.59% of the Average Capital Employed

	Arm's Length Operating Profits
	Rs. 1,64,61,013/-

	Operating Profits shown by the taxpayer
	Rs. 24,00,370/-

	Shortfall being adjustment u/s. 92CA
	Rs. 1,40,60,643/-


2.5 The addition being higher as computed under TNMM was applied by the TPO and accordingly TP addition of Rs.1,68,78,811/- is made in respect of international transaction stated at Sl.No.2 in the aforementioned table i.e. upon a sum of Rs.9,59,06,519/-, which relates to sales of cut and polished diamonds. The other international transaction has been considered to be at arm's length by the TPO as per following observations:
"Considering the details filed and the economic analysis carried out by this office, other international transactions of the assessee are held to be at arm's length.
7. In view of the above the AO is requested to make an addition of Rs.1,68,78,811/- in the impugned case."
3. An appeal was filed before Ld. CIT(A). Various objections were raised by the assessee before Ld. CIT(A). One of the objections raised was against adopting RoCE by Ld. TPO for computing of PLI. On this issue Ld. CIT(A) has held that since assessee in its TP report has computed PLI on the basis of OP/TC (Operating Profit/Total Cost) and the same has been adopted by Ld. TPO for making the adjustment, therefore, the issue regarding adoption of RoCE as method to compute PLI is academic in nature. Reference can be made to the following observations:
"iii. The appellant in its submission has contended and also has raised issue in respect of the operating profit over operation cost (OP/OC) being the correct profit level indicator ('PLI') and not the return on capital employed (RoCE) which has been discussed by the TPO in his order. In this regard it is mentioned that the ratios are important tools for financial analysis. Ratios provide a means of converting raw figures that can be compared for the tested party and compared with ratio calculated for the comparables. The PLI provides the objective measure of profitability for comparing a tested party's transaction to that of the comparable companies. The choice of a PLI depends on a number of factors, including the comparative analysis of the functions and risks/nature of activities of the tested party vis-à-vis the comparable companies, the availability, accuracy and reliability of the financial data of the tested party as well as for the comparable companies, and the extent to which the PLI is likely to produce an appropriate measure of an arm's length result.
	 
	**
	**
	**


iii.vi In the facts of the case the appellant is mainly engaged in trading in cut and polished diamonds and also to some extent manufacturing of diamonds. Though the issue of applicability of RoCE as PLI has been discussed in the order of the TPO, but finally the adjustment which has been made by the TPO is by considering the operating profit over operating cost as the correct PLI. As such in the facts of the case, the discussion in respect of appropriate PLI becomes only academic in nature. Under such facts and circumstances, the OP/TC as contended by the appellant and as also accepted by the TPO is considered to be the correct PLI in this case. (emphasis provided)
3.1 In the aforementioned manner Ld. CIT(A) has proceeded to decide the other objections of the assessee which inter alia include that Ld. TPO has wrongly computed the ALP as determination of ALP could be only in relation to "international transactions" and not on total sales/operating revenue. These submissions of the assessee before Ld. CIT(A) have been incorporated vide letter dated 20/11/2012, copy of which has been placed in the paper book at pages 176 to 184. In para-3 reliance was placed on the following decisions to contend that ALP was required to be determined only in respect of international transactions of Rs.9.59 crores and if it is done so the case of the assessee would fall within the safe harbour of +/- 5%.
	(1)
	 
	Demag Cranes & Components (India) (P.) Ltd. v. Dy. CIT [2012] 49 SOT 610/17 taxmann.com 190 (Pune).

	(2)
	 
	Abhishek Auto Industries Ltd. v. Dy. CIT [2011] 9 taxmann.com 27 (Delhi).

	(3)
	 
	IL Jin Electronics (I) (P.) Ltd. v. Asstt. CIT [2010] 36 SOT 227 (Delhi).


3.2 The assessee also furnished tables to show that if the ALP is determined only in respect to international transactions, the determined ALP would be within the safe harbour as per Second proviso to section 92C(2) of the Act. For the sake of completeness of the facts it would be relevant to reproduce these submissions of the assessee.
'4. In view of the above ITAT decisions, the appellant submits that the ALP of the "International Transaction" of Rs.9.59 crores may be determined under both RoCE basis and OP/TC basis on proportionate basis and in case the ALP is within +/-5% range of the value of "International Transaction" disclosed by the appellant, there need not be any adjustment in view of the Second Proviso to Section 92C(2) of IT Act.
5. On the issue that the ALP of total sales as well as ALP of "International Transaction" is within +/-5% of total sales disclosed by the assessee as well as the value of "International Transaction" disclosed by the assessee respectively, we are submitting below the computation of the +/-5% range, which proves that the appellant's argument that the ALP is within the +/-5% range of the value of transaction disclosed by the assessee.
+/-5% range
(a) OP/TC as PLI ( on total sales of Rs.50.84 crores)
	 
	S.No. 
	Particulars 
	Amount (Rs.) 

	 
	i.
	Operating Revenue
	50,84,15,624

	 
	ii.
	Operating Expenses
	50,60,15,254

	 
	iii.
	Operating Profit disclosed by assessee
	24,00,370

	 
	iv.
	Operating Profit @ mean PLI of 3.81%
	1,92,79,181

	 
	v.
	ALP of Total Sales (50,60,15,254 + 1,92,79,181)
	52,76,94,805

	 
	vi.
	95% of sales / operating revenue of Rs.50.84 crores
	48,29,94,843

	 
	vii.
	105% of sales / operating revenue of Rs.50.84 crores)
	53,38,36,405


The ALP of sales with mean operating profit of 3.81% of comparable cases has been computed at Rs.52.76 crores, which is within the + 5% range of total sales computed at Rs.53.38 crores. Hence the Second proviso to Section 92C(2) of the Act would apply to the case and there would be no adjustment on account of ALP.
(b)OP/TC as PLI (On International Transaction of Rs.9.59 crores)
	 
	S.No. 
	Particulars 
	Amount (Rs.) 

	 
	i.
	Total Operating Revenue
	50,84,15,624

	 
	ii.
	Total Operating Expenses
	50,60,15,254

	 
	iii.
	Amount of "International Transaction" or sales to AE
	9,59,06,519

	 
	iv.
	Proportionate Operating Expenses/TC relating to "international transaction" (50,60,15,284 x 9,59,06,519 (50,84,15,624
	9,54,53,723

	 
	v.
	Operating profit @ 3.81% of TC relating to "international transaction)
	36,36,787

	 
	vi.
	ALP of "international transaction"
	9,90,90,510

	 
	vii.
	95% of "international transaction" of 9.59 crores disclosed by assessee
	9,11,11,193

	 
	viii.
	105% of" international transaction disclosed by assessee
	10,07,01,845


The ALP of "International Transaction" of Rs.9.59 crores with mean operating profit of 3.81% has been computed at Rs.9.90 crores, which is within +5% range of the "International Transaction" computed at Rs. 10.07 crores. Hence, the Second proviso to Section 92C(2) of the Act would apply to the case and there would be no adjustment on account of ALP.
(c) RoCE as PLI (On total sales of Rs.50.84 crores)
	 
	S.No. 
	Particulars 
	Amount (Rs.) 

	 
	i.
	Total Sales /Operating Revenue
	50,84,15,624

	 
	ii.
	Average mean PLI under RoCE base
	6.17 of Average capital

	 
	iii.
	Operating profit @ 6.17% of Average Capital of Rs.17,16,47,680/-
	1,05,90,662

	 
	iv.
	Operating profits shown by Assessee
	24,00,370

	 
	v.
	Adjustment on account of shortfall of profit
	81,90,292

	 
	vi.
	ALP of total Sales (50,84,15,624 + 81,90,292)
	51,66,05,916

	 
	vii.
	95% of total sales / operative revenue of Rs.50.84 crores
	48,29,94,843

	 
	viii.
	105% of total sales / operative revenue of Rs. 50.84 crores
	53,38,36,405


The ALP of sales with mean PLI of 6.17% is computed at Rs. 51.66 crores, which is within +5% range of total sales computed at Rs.53.38 crores. Hence, the Second proviso to Section 92C(2) of the Act would apply to the case and there would be no adjustment on account of ALP.
(d) RoCE as PLI (on international transaction of Rs.9.59 crores)
	 
	S.No. 
	Particulars 
	Amount (Rs.) 

	 
	i.
	Total Sales/Operating Revenue
	50,84,15,624

	 
	ii.
	Average capital employed
	17,16,47,680

	 
	iii.
	Proportionate average capital relatable to "International transaction" of Rs.9,59,06,519/-17,16,47,680 x 9.59 50.84
	13,23,78,073

	 
	iv.
	Operating profit on international transaction of Rs.9.59 crores under RoCE base @ 6.17 of proportionate average capital of Rs.3,23,78,073
	19,97,727

	 
	v.
	Proportionate operating profit shown by the assessee on 9.59 ccores 24,00,370 x 9.59 50.84
	4,52,784

	 
	vi.
	Adjustment on account of shortfall of profit on international transaction of 9.59 crores
	15,44,943

	 
	vii.
	ALP of international transaction (9,59,06,519 + 15,44,943)
	9,74,51,462

	 
	viii.
	95% of international transaction of Rs.9.59 crores disclosed by assessee
	9,11,11,193

	 
	ix.
	105% of international transaction disclosed by assessee
	10,07,01,845


The ALP of the "International Transaction" with mean PLI of 6.17% is computed at Rs.9.74 crores, which is within +5% range of the "International Transaction" computed at Rs.10.07 crores. Hence, the Second proviso to Section 92C(2) of the Act would apply to the case and there would be no adjustment on account of ALP.'
3.3 Ld. CIT(A) after considering these submissions of the assessee has rejected the calculations submitted by the assessee and has upheld the addition with the following observations:
'iv.i From the plain reading of the aforesaid proviso to section 92C(2) it is clear that such benefit as is provided in the said proviso is to be computed in respect of price at which the international transaction has actually taken place and not in respect of the entire sales of the tested party. The appellant in its submission has given working of the adjustment by considering the 'ALP of the entire sales'. It is to be borne in mind that what is determined in the benchmarking is the ALP of the international transaction only. Accordingly the working given by the appellant is flawed and is not in conformity with the letter of the proviso and the underlying concept as well. The appellant in its other working has computed the operating cost in proportion to the exports to the AE. This computation is by basically presuming that the appellant has earned similar margins from the AE and third parties, than only the operating cost can be worked out in proportion of the sales to the AE. If the appellant has earned similar levels of margins from the AE and the third parties than question of their international transaction not being at arm's length would not arise at the first place, because it is the unequal level of margins that a taxpayers earns from AE and Non-AE that the benchmarking and determination of ALP comes into picture.
iv.ii The correct working of benefit of +/- 5% in respect of both the international transactions i.e. exports to the AE and imports from the AE would be under:
	
	A
	Method
	:
	TNMM

	 
	B
	Tested Party
	:
	Assessee Company

	 
	C
	Comparables Used
	:
	8 Comparables as per the order u/s.92CA(3)

	 
	D
	Assessee's OP
	:
	Sales: Rs.50,84,15,624
OE : Rs.50,60,15,254
OP : Rs. 24,00,370

	 
	E
	Computation of ALP of Exports

	 
	 
	i . 
	 Assessee's Exports price
	:
	Rs.9,59,06,519

	 
	 
	ii. 
	Assessee's Operating Expenses
	:
	Rs.50,60,15,254

	 
	 
	iii . 
	Arm's Length PLI (OP/OE)
	:
	3.81%

	 
	 
	iv . 
	Arm's Length OP i.e. % X(ii)
	:
	Rs.1,92,79,181

	 
	 
	v . 
	Assessee's OP
	:
	Rs.24,00,370

	 
	 
	vi . 
	Differences Arm's Length profit (-) assessee's OP (iv-v)
(Rs.1,92,79,181/- - Rs.24,00,370/-)(i.e. shortfall)
	:
	Rs.1,68,78,811

	 
	 
	vii . 
	ALP of Export Price (Actual Export Price (+) shortfall in Profit) (Rs.9,59,06,519/- -168,78,811/- Rs.)
	:
	Rs.11,27,85,330

	 
	 
	viii . 
	-5% of ALP of Export price (Rs.11,27,85,330/-x95%)
	:
	Rs.10,71,46,063

	 
	Conclusion: Assessee's Export Price at Rs.9,59,06,519/- is lower than 95% of ALP export Price i.e. Rs.10,71,46,063. Hence, assessee does not get benefit of second proviso of Sec.92C(2) of the Act.

	 
	F
	Computation of ALP of Imports

	 
	 
	i . 
	Assessee's Import Price
	:
	Rs.6,40,08,701

	 
	 
	ii . 
	Arm's Length OP as determined at E(iv)
	:
	Rs.1,92,79,181

	 
	 
	iii . 
	Assesssee's OP
	:
	Rs.24,00,370

	 
	 
	iv . 
	Difference between Arm's Length Profit and assessee's OP [ Rs.1,92,79,181/- - Rs.24,00,370/-] i.e. shortfall
	:
	Rs.1,68,78,811

	 
	 
	v.
	Arm's Length price of Import (i)-(v) [ Rs.6,40,08,701(-) Rs.1,68,78,811]
	:
	Rs.4,71,29,890/-

	 
	 
	vi. 
	(+) 5% of the ALP of Import Price [105% of Rs.471,29,890/-]
	:
	Rs.4,94,86,384

	 
	 
	Conclusion:- Assessee's import price at Rs.6,40,08,701/- is higher than 105% of ALP import price, i.e. Rs.4,9486,384/-. Hence, assessee does not get benefit of second proviso of Sec.92C(2) of the Act.


Accordingly the adjustment made by the TPO is beyond the 5% margin as has been provided in the second proviso to the section 92C(2) of the Act.
iv.iii. As the adjustment worked out by the TPO is beyond the margin of 5% as has been demonstrated here in above, the provisions of the Explanation (2A) of section 92C(2) which is reproduced herein for ready reference, comes into picture.
"Where the first proviso to sub-section (2) as it stood before its amendment by the Finance (No.2) Act, 2009 (33 of 2009), is applicable in respect of an international transaction for an assessment year and the variation between the arithmetical mean referred to in the said proviso and the price at which such transaction has actually been undertaken exceeds five per cent of the arithmetical mean, then, the assessee shall not be entitled to exercise the option as referred to in the said proviso."
iv.iv. Accordingly the benefit of the second proviso to section 92C(2) is not available to the appellant.'
3.4 The assessee is aggrieved with the aforementioned decision of Ld. CIT(A) and grievance has been expressed in Ground No.1 of the concise grounds filed before us.
4. After narrating the facts it was submitted by Ld. AR that Ld. TPO while determining the ALP had initially adopted two methods to compute PLI i.e. OP/TC and RoCE. However, the TPO adopted OP/TC as PLI to compute the profit margin of the assessee. Ld. CIT(A) has also adopted OP/TC as method for computing PLI and discarded the RoCE method by saying that it is academic. It was submitted by Ld.AR that Department did not express any grievance regarding adoption of OP/TC method, therefore, he would advance his arguments on the basis of PLI computing on the basis of OP/TC method and if during the course of hearing Department raise any objection or support the adoption of RoCE method then he will give reply to that. He also submitted that in subsequent years i.e. for A.Y 2009-10 and 2010-11 the TPO himself has adopted OP/TC as appropriate method for computing PLI and in this regard he referred to the orders passed by TPO, copies of which are placed at pages 12 to 72 and 73 to 150 for assessment years 2009-10 and 2010-11 respectively. Thus, it was contended by Ld. AR that OP/TC is a correct method to compute PLI.
4.1 Adverting to the issue raised in the grounds of appeal it was submitted by Ld. AR that there is inherent defect in the computation made by Ld. TPO as well as Ld. CIT(A) with respect to determination of ALP. He submitted that according to well established law ALP can be determined only in respect of international transactions and for this purpose Ld. AR relied upon the decisions which were relied upon before Ld. CIT(A). Referring to Ld. TPO's calculation of determination of ALP which are reproduced in para 2.3 of this order it was submitted by Ld. AR that while computing sales to AE, Ld. TPO has adopted a figure of Rs.9,59,06,519/-. Referring to first table reproduced in para 3.2 of the order he submitted that while computing ALP of sales to AE, Ld. TPO has added a sum of Rs.1,68,78,811/- which is a sum computed after applying 3.81% profit rate on the entire sales at entity level of Rs.50,84,15,624/- and after reducing profit shown in the books. He submitted that if the said figure is taken into consideration then -5% of sale/operating revenue of Rs.50.84 crores would be a sum of Rs.48.29 crores and +5% would be a sum of Rs.53.38 crores and in this manner the difference in the ALP would be within the safe harbour of +/-5%. Referring to second table reproduced in para 3.2 of this order, Ld. A.R further submitted that if correct calculation is made on the OP/TC as PLI only on international transactions of Rs.9.59 crores then also the operating profit in respect of international transaction would only be a sum of Rs.36,36,787/-. In that case also the ALP of international transaction would be a sum of Rs.9,90,90,510/- and it would fall within the safe harbour of +/-5% as the lower figure of 95% would be a sum of Rs.9,11,11,193/- and higher figure would be Rs.10,07,01,845/-. Thus, it was pleaded by Ld. AR that if the defect in the calculation made by Ld. TPO and Ld. CIT(A) is removed then the margin of assessee would fall within the safe harbour of +/-5%.
5. On the other hand, Ld. DR relying upon the order passed by Ld. CIT(A), the relevant portion of which has been reproduced in para 3.3 of this order, submitted that Ld. CIT(A) has rightly upheld the addition and his order in this regard should be confirmed.
6. We have carefully considered the rival submissions in the light of material placed before us. So far as it relates to computation of ALP on the basis of RoCE method, though the TPO had also determined ALP on the basis of RoCE but ultimately he applied OP/TC method. Ld. CIT(A) has also given his verdict on the basis of method of OP/TC. No arguments was raised by Ld. DR in support of that method. Therefore, we proceed on the basis that OP/TC is correct method to evaluate the international transaction for determining the ALP. The table regarding computation of ALP by the TPO has already been reproduced in para 2.3. It can be seen from the said table that a sum of Rs.1,92,79,181/- computed as operating profit by taking mean margin of the comparables at 3.81% on the figure of Rs.50,60,15,254/-, which represent operating expenses. Thus, the operating profit has been taken on the operating expenses which comprises of international transaction with the AE as well as other transactions as international transaction of sales to AE are only a sum of Rs.9,59,06,519/-. While computing the ALP of sales to AE which is computed at a sum of Rs.11,27,85,330/- entire amount of operating profit of ALP which is computed on entire operating expenses at entity level has been added ( Rs.9,59,06,519 + adjustment u/s. 92CA of Rs.1,68,78,811). Thus, first the profit at the entity level has been taken at arm's length and then after reducing profit shown by the assessee TP adjustment is arrived at Rs.1,68,78,811/- and the same is added to international sales to AE which will mean that entire ALP of the AE's international transaction is the profit determined at the entity level. This position taken by TPO would be contrary to the decisions relied upon by the assessee before TPO as well as Ld. CIT(A). These decisions have been referred to in para - 3.1 of this order .
6.1 In the case of Demag Cranes & Components (India) (P.) Ltd. (supra) it is held that the expression " in relation to means" and it implies in connection between impugned international transaction and to the related sales and not to the entire sale of the manufacturing segment of the assessee. The said relationship/ratio is the requirement in the present comparability analysis and not the entity level sales as wrongly considered by the TPO and relied upon by the DRP. In TNM method when sales is used as a base for determining net profit margin then it would be erroneous to bring relationship between sales at the entity level and international transaction. The failure of the assessee to supply the data on the relevant sales is no defense particularly when there are settled alternatives for adoption in such circumstances, well tested "principle of proportionality" should help. Thus, it was held that the base of sales does not need to be "total sales"; but the proportionate sales relatable to the impugned international transaction and it is a commonsensible approach. The relevant observations of the Tribunal has been reproduced in the submissions made before Ld. CIT(A) vide letter dated 20/11/2012 and found place at page 78 of the paper book.
6.2 In the case of Abhishek Auto Industries Ltd. (supra) it has been held that section 92C in Chapter -10 deal with international transaction only and not with transactions which have no international cross border element at all. Therefore, the basis of making the adjustment on the enterprise level by taking Rs.68.76 crores as the base is not correct.
6.3 In the case of IL Jin Electronics (I) (P.) Ltd. (supra) it was held that AO was incorrect in calculating operating profit on the entire sales of the assessee particularly in view of the admitted position that only 45.51% of the raw material was acquired by the assessee from its AE for the purpose of manufacturing items. On the submissions of the assessee it was found that operating profit, if applied to 45.51% of the turnover it would come to Rs.24,35,175/- booked by the assessee and the difference thereof addition could be made and it was directed by the Tribunal that adjustment should be made only to the extent of difference in arm's length operating profit with adjusted profit with reference to 45.51% of the turnover and not to the total turnover of the assessee.
6.4 In view of the aforementioned decisions of the Tribunal it is clear that principle of proportionality is well accepted principle and transfer pricing adjustment, if any, is required to be made then the same will be limited to the dealings of the assessee with its AE in respect of international transaction and ALP cannot be determined on the basis of turnover at entity level. No contrary decisions has been brought on record in which legal position contrary to the above position has been taken. Here it can be mention that in the order passed by Ld. CIT(A) reference has been made to the decision in the case of Givaudan Flavours India Pvt. Ltd., in which initial relief was granted by Ld. CIT(A) but the issue was restored back by the Tribunal to the file of AO and on that basis Ld. CIT(A) did not accept the submission of the assessee. In the said case the purchases of the assessee with its AE were to the tune of Rs.8.10 crores against total purchases of Rs.116.67 crores. There was no dispute regarding the method adopted by the assessee or AO and the short point for consideration was whether an adjustment could be made to the entire purchases including domestic as well as international transaction. It was submitted that if margin of 11.87% which was determined by the AO is applied to international transaction then no adjustment under section 92C was called for. Reliance was placed on another decision of Mumbai Tribunal in the case of Addl. CIT v. Tej Diam [2010] 37 SOT 341 (Mum.) to contend that adjustment can be made only to international transactions and not to domestic transactions. Reliance was also placed on the decision of ITAT, Mumbai in the case of Dy. CIT v. Starlite [2010] 40 SOT 421 and another decision of IL Jin Electronics (I) (P.) Ltd. (supra) and it was pointed out that it was clearly held that applying operating profit on total sales was not justified and at best it can be applied to proportionate sales made out of raw material imported from the associate concern. The issue has been decided by the Tribunal as per para -15 & 16 of the order. The arguments of the parties and the decision of Tribunal read as under:
'Arguments of the Parties:
"9. Coming to ground No.4, which is on the issue of adjustments made u/s 92C, the learned counsel submitted that the assessee's total purchases are Rs.116.67 crores and whereas the purchases from associated enterprise is just Rs.8.10 crores. He vehemently contended that there is no dispute whatsoever in the method adopted by the assessee or the AO and that the short point for consideration is whether an adjustment can be made to the entire purchases, both domestic and international transactions. He filed the calculation sheet to demonstrate that even if the margin of 11.87% as determined by the AO is applied to international transactions, then also no adjustment is called for u/s 92C. He relied on the decision of the Mumbai Bench of the Tribunal in the case of Tej Diam (supra) and submitted that the Bench has held that the adjustments can be made only to international transactions and not to domestic transactions. Similarly he relied on the decision of I-Bench of the Tribunal in the case of DCIT v. Starline (supra). He also relied on the decision of the Delhi Bench of the Tribunal in ITA No. 438/Del/2008 in the case of IL Jin Electronics (I) (P) Ltd. v. ACIT, order dated 6th Nov., 2009 and pointed out that the Bench has clearly held that applying the operating profit on total sales is not justified and at best it can be applied to the proportionate sales made out of raw material imported from the associated concern. On a query from the Bench, he submitted that the issue whether operating margins at enterprise level can be taken as the margins earned on a transaction or a class of transaction, is not the issue which is in dispute before this Bench of the Tribunal and hence it does not call for any adjudication. His contention is that, a particular profit margin, by whatever method, is arrived at by the assessee and the AO arrived at a margin of 11.87% and the assessee's only request is that the law 6 does not permit adjustments to be made to transactions which are not international transactions with associated concern.
10. The learned DR, on the other hand, refuted these arguments by submitting that, an adjustment has not been made by the AO on transactions which are not international transactions with an associated enterprise but has only allocated the expenditure between the international transactions with an associated enterprise and other transactions based upon the operating margins at the enterprise level and thereafter came to the conclusion, as to what should be the arm's length price of an associated enterprise. He submitted that when enterprise level margins are taken, the only alternative would be to allocate the profits and expenses between the international transactions with associated enterprise and others and then arrive at the arm's length price. He repeated his contention that these methods are not approved under the statute and hence the issue may be set aside to the file of the AO in the line with the decision of the Tribunal in the case of Tej Diam (supra)
Decision of the Tribunal:
15. Coming to ground No.4, both the assessee as well as the AO have not followed the statutory requirements. The provisions of the Act and Rules have been totally ignored. Enterprise level operating profits are sought to be imposed as margins earned on an international transaction with an associated concern. This, in our considered opinion, cannot be approved by us. Though the issue is not in dispute, between the parties, then the same is patently illegal, the Tribunal cannot give its stamp of approval for the same. It is the duty of the Tribunal to ensure that the provisions of the Act and the Rules are followed and just because the Revenue as well as the assessee agreed not to follow the Act and the Rules and do not dispute the same before the Tribunal, it does not prevent the Tribunal from enforcing the law. In any event, in this case the learned DR has cited the decisions i.e. in the case of Tej Diam (supra) and Starline (supra) wherein the Tribunal held as follows :
"TNMM requires comparison of net profit margins realized by an enterprise from an international transaction or an aggregate of international transactions and not comparison of operating margins of enterprises."
16. The Mumbai L-Bench of the Tribunal, on similar issue, in the case of DCIT v. M/s Ankit Diamonds in ITA No. 6437/Mum/2005, order dated 26th Nov., 2010, has set aside the issue to the file of the AO for fresh adjudication in accordance with law. Respectfully following the same, we set aside the issue to the file of the AO for fresh adjudication in accordance with law. The assessee is directed to file fresh transfer pricing study in accordance with law.'
6.5 From the above observations it can be seen that the said order of the Tribunal cannot be taken as an authority in which it can be said that either Tribunal did not accept the decisions relied upon by Ld. AR of the assessee or a different proposition has been laid down as has been canvassed by the Ld. AR of the assessee. Therefore, the decisions relied upon by Ld. AR would be applicable to the facts of the present case. Thus, table No.2 reproduced in para 3.2 will be applicable and operating profit @ 3.81% of Total Cost relating to international transaction would be a sum of Rs.36,36,787/- and if the same is added and reduced to the extent of 5% from the international transaction of Rs.9,59,06,519/- then the -5% would be a sum of Rs.9,11,11,193/- and +5% would be a sum of Rs.10,07,01,845/-, which would be within either of the above figures as the ALP of the international transaction would be a sum of Rs.9,90,90,510/- ( Rs.59,59,06,519 + Rs.36,36,787/-).
6.6 Even otherwise if the operating expenses are taken at entity level and operating profit is determined for ALP at entity level then ALP of the total sales would be a sum of Rs.52,76,94,805/- as described in table -1 in para - 3.2 reproduced above and the same would also fall within the safe harbour of Rs.48,29,94,843/- and Rs.53,38,36,405/-. Therefore, in both the circumstances the adjustment if counted only on international transactions of the assessee with its AE, then ALP would fall within safe harbour of +/- 5% and no adjustment would be called for. Accordingly, we order to delete the addition and Ground No.1 is allowed.
7. Apropos Ground No.2, it may be mentioned that it relates to an addition made with reference to deemed dividend as described in section 2(22)(e) of the Income Tax Act, 1961. There was some dispute with regard to figures as there were certain mistakes in the assessment order. Initially the AO made an addition of Rs.3,21,37,007/- in the assessment order as per table given below:
	Date 
	Particulars of outstanding debit balance 
	Amount (in Rs.) 

	04.07.2007
	In the books of Dinurje(seepz), debit balance of Dipti Diamonds
	43,00,000

	29.03.2009
	In the ledger of Dina Sudhir Shah as debit balance as Dinurje (seepze)
	1,29,99,655

	29.02.2008
	In the books of Dinurje Mumbai debit balance of Ace Divine Jewellery
	3,21,37,007


7.1 Before Ld. CIT(A) it was contended that figure mentioned at Sl.No.2 was in fact a figure of Rs.12,99,655/- and it was mistakenly taken by the AO at Rs.1,29,99,655/-. Ld. CIT(A) has directed the AO to make verification in this regard and adopt correct figure. However, assessee in the paper book has filed order passed by the AO under section 154 of the Act, copy of which is placed at page 156 to 160 of the paper book and after verification of records the AO has found that correct amount was a sum of Rs.12,99,655/- in place of Rs.1,29,99,655/-. Therefore, to this extent there is no dispute. Another dispute was in respect of item No.3 which was a clerical mistake as real figure was a sum of Rs.1,48,37,352/-. Ld. CIT(A) has found that in fact figure to be mentioned at Sl.No.3 was a sum of Rs.1,48,37,352/-and the figure written by the AO as Rs.3,21,37,007/- was an aggregate of all the three items including second item which was taken by the AO at a sum of Rs.1,29,99,655/-. The AO has also accepted this figure in order passed u/s.154 of the Act. So the correct position after rectification would be the following table:
	Date 
	Particulars of outstanding debit balance 
	Amount (in Rs.) 

	04.07.2007
	In the books of Dinurje(seepz), debit balance of Dipti Diamonds
	43,00,000

	29.03.2009
	In the ledger of Dina Sudhir Shah as debit balance as Dinurje (seepze)
	1,29,99,655

	29.02.2008
	In the books of Dinurje Mumbai debit balance of Ace Divine Jewellery
	1,48,37,352

	
	Total
	2,04,37,007


7.2 In the concise ground also the assessee has stated a sum of Rs.2,04,37,007/-.
7.3 It has already been mentioned that assessee is an individual. It maintain two books of account, one in the individual name and other in the name of proprietary concern M/s. Dipti Diamonds. The assessee is maintaining two accounts in her ledger, one in the personal books and other in the books of M/s. Dipti Diamonds and in the name of M/s. Dinurje Jewellery Pvt. Ltd. (Seepz) (in short Dinurje). Copy of both these accounts are filed at pages 241 to 243 of the paper book which is in the personal books of the assessee and a sum of Rs.12,99,655/- is shown as credit balance as on 29/3/2008. In the other account, copy of which is placed at pages 243 of the paper book which is in the name of M/s. Dipti Diamonds a sum of Rs.43.00 lacs has been shown as credit as on 4/7/2007. According to Department both these entries represent loans in the hands of the assessee advanced by Dinurje. Accordingly, the assessee was issued show cause notice to show as to why aforementioned amounts should not be treated as deemed dividend under section 2(22)(e) of the Act as assessee is a shareholder having substantial interest in the said company. In response, it was submitted that assessee in its personal capacity and proprietor of Dipti Diamonds is one assessable unit and those two accounts maintained by the assessee in the name of Dinurje should not be seen in independent manner, wherein the closing balance as on date and the said amount was drawn out of credit balance only. However, neither AO accepted such submissions of the assessee nor Ld. CIT(A). Ld. CIT(A) has observed that this contention of the assessee cannot be accepted as the transaction in the nature of trading in the regular course of business cannot be combined with the transaction of loans and advances. Therefore, Ld. CIT(A) has upheld the addition.
8. During the course of hearing it was pointed out by Ld. AR that the consolidated copy of account of the assessee with Dinurje's accounts is filed at pages 236 to 238 of the paper book. According to the said account the assessee was having credit balance as on first day of the accounting year of a sum of Rs.4,59,80,228/- and referring to the said account it was submitted that the credit balance of the assessee with the said concern has never turned into negative. On 4/7/2007 upto which date a sum of Rs.43.00 lacs which is considered to be deemed dividend, after drawing the same the credit balance of the assessee with Dinurje is a sum of Rs.3,49,86,271/-. Similarly, as on 29/3/2008 on which date Rs.12,99,655/-has been considered as deemed dividend, the credit balance of the assessee with the said concern was a sum of Rs.11,99,54,236/-. It was submitted that all these submissions were made before the AO as well as Ld. CIT(A). Reference in this regard was made to the letter dated 28/12/2011 filed with the AO ( copy of this is filed at pages 246 and 247 of the paper book) in which all the details were furnished to the AO. He further invited our attention towards following observations of Ld. CIT(A) in which these submissions of the assessee have been recorded.
"It was submitted that the AO has wrongly considered the outstanding balance of Dinurje Jewellery Pvt. Ltd. (Seepz) in the books of Dipti Diamonds and in the books of Dina Sudhir Shah separately. It was contended that Dina Sudhir Shah as individual and Dina Sudhir Shah as proprietor of M/s. Dipti Diamonds should be considered as one and same instead of two separate entities and the two accounts should be combined/consolidated to find out any credit or debit balance outstanding in the name of any other party in the books of Dina Sudhir Shah. Therefore, it was submitted that the AO has erred in considering the account of Dinurje Jewellery Pvt. Ltd. (Seepz) in the books of Dipti Diamonds and the account of Dinurje Jewellery Pvt Ltd. (Seepz) in the books of Dina Sudhir Shah separately.
v. The AO has also erred in considering the account of Dinurje Jewellery Pvt. Ltd. (Seepz) and Dinurje Jewellery Pvt. Ltd. (Mumbai) as two separate accounts. These two are only different units of Dinurje Jewellery Pvt. Ltd. Therefore, any credit or debit balance of Dinurje Jewellery Pvt. Ltd. in any third party's account should be considered by combining /consolidating the account of Dinurje Jewellery Pvt. Ltd. (Seepz) and Dinurje Jewellery Pvt. Ltd. (Mumbai).
vi. It was submitted that if the accounts of Dinurje Jewellery Pvt. Ltd. (Mumbai) and Dinurje Jewellery Pvt. Ltd. (Seepz) in the books of Dina Sudhir Shah (individual) and M/s. Dipti Diamonds (Proprietor Dina Sudhir Shah) are consolidated, then as on 01.04.2007 Dinurje Jewellery Pvt. Ltd. was a debtor to Dina Sudhir Shah to the extent of Rs. 4.59 crores. Through out of the year Dinurje Jewellery Pvt. Ltd. remained a debtor to Dina Sudhir Shah. This showed that Dina Sudhir Shah was not a debtor to Dinurje Jewellery Pvt. Ltd. any time during the entire year.
vii. As on 04.07.2007 the debit balance of Dinurje Jewellery P. Ltd. in the books of Dina Sudhir Shah as per the consolidated ledger account stands at Rs. 3.49 crores. As on 29.03.2008 the debit balance of Dinurje Jewellery Pvt. Ltd. in the consolidated account of Dina Sudhir Shah stands at Rs. 14.96 crores. Therefore, it was submitted that the provisions of section 2(22)(e) of IT Act were not attracted in respect of loan transactions between Dina Sudhir Shah / Dipti Diamonds and Dinurje Jewellery Pvt. Ltd. Hence, the additions Rs.43,00,000/- and Rs. 1,29,99,655/- (correct amount being Rs. 12,99,655/-) were not at all warranted.
viii. It was further submitted that as regards the loan transaction between Dinurje Jewellery Pvt. Ltd. and Ace Divine Jewellery Pvt. Ltd. it was observed that the loan advanced by Dinurje Jewellery Pvt. Ltd. to Ace Divine Jewellery Pvt. Ltd. as on 29.02.2008 was only Rs. 1,48,37,352 as against Rs. 3,21,37,007 wrongly noted by the AO in the order. However, as on 29.02.2008 Dinurje Jewellery Pvt. Ltd. was a debtor to Dina Sudhir Shah / Dipti Diamonds to the tune of Rs. 11,99,54,236/-. So the loan advanced by Dina Sudhir Shah to Dinurje Jewellery Pvt. Ltd. as on 29.02.2008 far exceeds the amount o loan given by Dinurje Jewellery Pvt. Ltd. to Ace Divine Jewel1ery Pvt. Ltd. do not bestow any direct or indirect benefit to the appellant, as even after adjusting this loan of Rs.1.48 crores between two companies against the loan of Rs.11.59 crores given by the appellant to Dinurje Jewellery Pvt. Ltd. as 29.02.2008, there is still a net loan amount of Rs.10.51 crores (11.99 - 1.48) given by the appellant to Dinurje Jewellery Pvt. Ltd. as on that date. Hence, the provisions of section 2(22)(e) shall not be attracted in the case of the appellant Dina Sudhir Shah on loans advanced by Dinurje Jewellery Pvt. Ltd. to Ace Divine Jewellery Pvt. Ltd. even though the assessee had a substantial interest in both these companies. Therefore, the addition of Rs.1,48,37,352/- needed to be deleted." (emphasis supplied)
8.1 Ld. AR submitted that Ld. CIT(A) has committed an error in not allowing relief to the assessee and the reason for rejection of the contention of the assessee is that transactions in the nature of trading in the regular course of business cannot be clubbed with the transactions of loans and advances. It was submitted by Ld. AR that it will be incorrect to say that the assessee has obtained any loan from the company in which she was having substantial interest as the assessee was having her credit balance in the said company. Therefore, Ld. AR pleaded that appropriate relief should be allowed to the assessee.
9. On the other hand, relying upon the assessment order and the observations of Ld. CIT(A) Ld. DR pleaded that no benefit should be granted to the assessee in the light of assessee's transaction with Dinurje which are in the nature of trade.
10. It may be mentioned here that during the course of hearing on 10/09/2014, since the account of the assessee in the books of Dinurje was not available in the paper book, the assessee was required to file the same on 11/9/2014. The said copy of account was filed by Ld. AR and was also given to Ld. DR. It may be mentioned here that though the assessee is maintaining separate accounts in her books of account but Dinurje is maintaining single account of the assessee in which all the entries have been incorporated and the opening balance and closing balance of the said account is matching with the consolidated account filed by the assessee.
11. We have heard both the parties and their contentions have carefully been considered. This has been the contention of the assessee right from the beginning that the aforementioned amount of Rs.43.00 lacs and Rs.12,99,655/- could not be treated as deemed dividend as assessee did not take any loans or advances from Dinurje. According to consolidated account the assessee was having much more balance from the amount drawn and thus no loan or advance was taken by the assessee from Dinurje. Relevant copies of accounts were filed and these contention of the assessee have also been recorded by Ld. CIT(A) in his order. So the fact remains that if consolidated account is taken into consideration then on 4/07/2007 and on 29/3/2008 the credit balance of the assessee with Dinurje was much more than the amount obtained by the assessee. Therefore, it cannot be said that any withdrawal made by the assessee from Dinurje could represent as loan or advance within the meaning of section 2(22)(e) of the Act. The reason given by Ld. CIT(A) is also without appreciating the full facts of the case as even after drawing those amounts and giving effect to the trade transactions, the balance, in the accounts of the assessee with Dinurje, was in surplus. The withdrawal made by the assessee from her own credit balance cannot be treted as loan or advance within the meaning of section 2(22)(e). Moreover, the payee company is maintaining one consolidated account of the assessee. Therefore, the sustenance of addition of the amount of Rs.43.00 lacs and Rs.12,99,655/- is not justified at all and is not conformity with the provisions of section 2(22)(e) of the Act. The said addition is liable to be deleted and is accordingly deleted.
12. Now coming to the balance amount of Rs.1,48,37,352/- which represent amount of loan or advances given by Dinurje to M/s. Ace Divine Jewellery Pvt. Ltd. (in short Ace Divine), the assessee is a substantial share holder of both these concerns having around 70% share of both the concerns. Applying section 2(22)(e) of the Act this addition has been made in the hands of the assessee. The scheme of section 2(22)(e) has been explained by Hon'ble Delhi High Court in the case of CIT v. Ankitech (P.) Ltd. [2012] 340 ITR 14/[2011] 199 Taxman 341/11 taxmann.com 100 (Delhi). The observations of their Lordships are as under:
"In so far as the provisions of section 2(22)(e) are concerned, we have already extracted this provision and taken note of the conditions/requisites which are to be established for making the provision applicable. In CIT v. C. P. Sarathy Mudaliar [1972] 83 ITR 170 (SC), the Supreme Court had traced out the assessee of this provision in the following manner :
Any payment by a company, not being a company in which the public are substantially interested, of any sum (whether as representing a part of the assets of the company or otherwise) made after the 31st day of May, 1987, by way of advance or loan.
First limb
	(a)
	 
	to a shareholder, being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power, 


second limb:
	(b)
	 
	or to my concern in which such shareholder is a member or a partner and in which he has a substantial interest (hereafter in this clause referred to as the said concern) 


third limb
	(c)
	 
	or any payment by any such company on behalf, or for the individual benefit, of any such shareholder, to the extent to which the company in either case possesses accumulated profits."


It is rightly pointed out by the Bombay High Court in CIT v. Universal Medicare (P) Ltd. [2010] 324 ITR 263 (Bom.) that section 2(22)(e) of the Act is not artistically worded. Be as it may, we may reiterate that as per this provision, the following conditions are to be satisfied :
	(1)
	 
	The payer company must be a closely held company.

	(2)
	 
	It applies to any sum paid by way of loan or advance during the year to the following persons :

	(a)
	 
	A shareholder holding at least 10 of voting power in the payer company.

	(b)
	 
	A company in which such shareholder has at least 20 per cent of the voting power.

	(c)
	 
	A concern (other than a company) in which such shareholder has at least 20 per cent interest.

	(3)
	 
	The payer company has accumulated profits on the date of any such payment and the payment is out of accumulated profits.

	(4)
	 
	The payment of loan or advance is not in course of ordinary business activities.


The intention behind enacting the provisions of section 2(22)(e) is that closely-held companies (i.e., companies in which public are not substantially interested), which are controlled by a group of members, even though the company has accumulated profits would not distribute such profit as dividend because if so distributed the dividend income would become taxable in the hands of the shareholders. Instead of distributing accumulated profits as dividend, companies distribute them as loan or advances to shareholders or to concern in which such shareholders have substantial interest or make any payment on behalf of or for the individual benefit of such shareholder. In such an event, by the deeming provisions, such payment by the company is treated as dividend. The intention behind the provisions of section 2(22)(e) of the Act is to tax dividend in the hands of shareholders. The deeming provisions as it applies to the case of loans or advances by a company to a concern in which its shareholder has substantial interest, is based on the presumption that the loans or advances would ultimately be made available to the shareholders of the company giving the loan or advance."
12.1 According to aforementioned decision the case of assessee will fall in second limb of section 2(22)(e) which describe that the loan or advance will be treated as deemed dividend in a case where shareholder is a member or partner and is having substantial interest. According to the facts of the case there is no dispute regarding the fact that the assessee is having substantial interest in both the concerns and there is also no dispute to the extent that a sum of Rs.1,48,37,352/- has been given as loan or advance by Dinurje to Ace Divine. There is no material on record to say that the said amount of Rs.1,48,37,352/- relates to trade transactions made in the regular course of business as the trade transactions between these two concerns are recorded in separate ledger accounts, copies of which are placed at pages 248 & 249 of the paper book. Under these facts it has to be seen that whether Ld.CIT(A) was right in upholding the addition to the extent of Rs.1,48,37,352/-. According to the second limb of section 2(22)(e) of the Act this transaction squarely fall within the purview of section 2(22) (e) and as already mentioned there is complete absence of fact that this amount in any way is concerned with the trading activities between these two concerns.
12.2 It is the contention of the assessee that on 29/2/2008, when this amount was obtained by Ace Divine from Dinurje, the assessee was having credit balance of Rs.11,99,54,236/- in the books of Dinurje, therefore, the assessee was having far exceeded amount as credit balance with Dinurje and thus, it cannot be said that assessee has derived any benefit from the loan given by Dinurje to Ace Divine. There is no force in such contention of the assessee as according to section 2(22) (e) for application of second limb there is no such requirement and such requirement is existing only in third limb where the expression used is as under:
"(c) or any payment by any such company on behalf, or for the individual benefit, of any such shareholder, to the extent to which the company in either case possesses accumulated profits."
In second limb there is no such qualification, therefore, the contention of the assessee is not tenable in law.
12.3 There is one more aspect of the issue and assessee can contend that she is unconnected with the transaction between Dinurje and Ace Divine, therefore, she should not be saddled with the amount exchanged between two concerns and the addition, if any, should be made in the hands of recipient concern. This issue is squarely covered by the decision of Hon'ble Delhi High Court in the case of Ankitech (P.) Ltd. (supra) and reference in this regard can be made to the following observations of their Lordships.
'In a case like this, the recipient would be a shareholder by way of deeming provision. It is not correct on the part of the Revenue to argue that if this position is taken, then the income "is not taxed at the hands of the recipient". Such an argument based on the scheme of the Act as projected by the learned counsel for the Revenue on the basis of sections 4, 5, 8, 14 and 56 of the Act would be of no avail. Simple answer to this argument is that such loan or advance, in the first place, is not an income. Such a loan or advance has to be returned by the recipient to the company, which has given the loan or advance.
Precisely, for this very reason, the courts have held that if the amounts advanced are for business transactions between the parties, such payment would not fall within the deeming dividend under section 2(22)(e) of the Act.
In so far as reliance upon Circular No. 495, dated September 22, 1987, issued by the Central Board of Direct Taxes is concerned, we are inclined to agree with the observations of the Mumbai Bench decision in Asstt. CIT v. Bhaumik Colour (P) Ltd. [2009] 313 ITR (AT) 146 (Mumbai) [SB] that such observations are not binding on the courts. Once it is found that such loan or advance cannot be treated as deemed dividend at the hands of such a concern which is not a shareholder, and that, according to us, is the correct legal position, such a circular would be of no avail.
No doubt, the legal fiction/deemed provision created by the Legislature has to be taken to "logical conclusion" as held in Andaleeb Sehgal [2010] 173 DLT 296 (Delhi) [FB]. The Revenue wants the deeming provision to be extended which is illogical and the attempt is to create a real legal fiction, which is not created by the Legislature. We say at the cost of repetition that the definition of shareholder is not enlarged by any fiction.
Before we part with, some comments are to be necessarily made by us. As pointed out above, it is not in dispute that the conditions stipulated in section 2(22)(e) of the Act treating the loan and advance as deemed dividend are established in these cases. Therefore, it would always be open to the Revenue to take corrective measure by treating this dividend income at the hands of the shareholders and tax them accordingly. As otherwise, it would amount to escapement of income at the hands of those shareholders' (Emphasis supplied)
13. In the present case the amount has rightly been taxed in the hands of the assessee who is substantial shareholder of both the concerns and that is in accordance with the aforementioned decision of Hon'ble Delhi High Court. Therefore, addition made under section 2(22)(e) to the extent of Rs.1,48,37,352/- is up and Ground No.2 of the assessee is partly allowed.
14. In the result, the appeal filed by the assessee is partly allowed.
SUNIL 
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Section 37(1), read with section 147, of the Income-tax Act, 1961 - Business expenditure - Allowability of (Royalty - Reassessment) - Assessment year 2002-03 - Assessee-company paid amount to its parent company by way of royalty for use of know how for duplication of software and also for distribution of software for which it had a license - During original proceeding, it claimed that said payment was in nature of revenue expenditure and same was examined and accepted by Assessing Officer - No new fact was emerged on further or deeper examination of existing documents - Revenue had not pointed out what fact was not disclosed by assessee - Whether re-opening of assessment could not be permitted - Held, yes [Paras 10 and 12] [In favour of assessee] 
FACTS
 
	■ 
	 
	The Assessing Officer issued notice under section 148 for re-assessment to the assessee-company. In reply, the assessee filed objections, which was rejected by him. 

	■ 
	 
	The assessee submitted that there was no failure on part of it to make a full and true disclosure of material facts necessary for assessment. Further, it pointed that even in reasons supplied for re-assessment, it was not indicated by the Assessing Officer as to which material fact was not fully and truly disclosed by the assessee. 

	■ 
	 
	On writ:


HELD
 
	■ 
	 
	It is found that it has not been pointed by the revenue as to what fact was not disclosed by the assessee. The assessee had clearly stated during its original assessment proceedings that it had paid an amount to its parent company in USA by way of royalty for use of the know how for duplication of software and also for distribution of the software for which it had a license. The assessee had also clearly disclosed that it had a license from its parent company and that the parent company continued to own all the rights in respect thereof and there was no acquisition of those rights other than the right to use the intangible assets in the know how. It was also the case of the assessee that the entire payment by way of royalty was in the nature of revenue expenditure and this aspect had been examined and accepted by the Assessing Officer in the original assessment. Therefore, it is difficult to agree with the revenue that the issue as to whether this payment was or was not in the nature of revenue expenditure had not been considered by the Assessing Officer during the course of the original assessment. 

	■ 
	 
	No new fact has emerged as a result of further or deeper examination of the existing documents or any other fresh material. Insofar as the assessee is concerned, it had disclosed all the material facts and, therefore, there is no question of the move to re-open assessment being valid. [Para 10]

	■ 
	 
	Consequent upon the above discussion, the very condition that the assessee must not have made full and true disclosure of the material facts is not satisfied and therefore, the re-opening cannot be permitted. [Para 12]

	■ 
	 
	The writ petition is allowed. [Para 13]
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Haryana Acrylic Mfg. Co. v. CIT [2009] 308 ITR 38/[2008] 175 Taxman 262 (Delhi) (para 3), Microsoft Corpn. (I) (P.) Ltd. v. Dy. CIT [2013] 357 ITR 50/217 Taxman 371/36 taxmann.com 106 (Delhi) (para 3), Bombay Stock Exchange v. Dy. DIT [W.P. (C) No. 2468 of 2011] (para 3), Swarovski India (P.) Ltd. v. Dy. CIT [W.P.(C) 1909 of 2013, dated 8-8-2014] (para 3), CIT v. Usha International Ltd. [2012] 348 ITR 485/210 Taxman 188/25 taxmann.com 200 (Delhi) (para 4), OPG Metals & Finsec Ltd. v. CIT [2013] 358 ITR 144/[2014] 225 Taxman 108/41 taxmann.com 21 (Delhi) (Mag.) (para 4) and Meinhardt Singapore Pte. Ltd. v. Asstt. DIT International Taxation [2013] 212 Taxman 637/[2012] 28 taxmann.com 95 (Delhi) (para 4).
M.S. Syali, Senior Advocate Mayank Negi, Harkunal Singh, Trandeep Singh and Tarun Singh for the Petitioner. Ms. Prem Lata Bansal Senior Advocate and Naman Nayak for the Respondent.
JUDGMENT
 
Badar Durrez Ahmed, J. - The notice dated 30.03.2009 under Section 148 of the Income-tax Act, 1961 (hereinafter referred to as 'the said Act') and the order dated 23.11.2009 rejecting the objections filed by the assessee are the subject matter of challenge in this writ petition which pertains to the assessment year 2002-03.
2. The assessment under Section 143(3) was completed and the assessment order was passed on 04.03.2005. The notice under Section 148 of the said Act which, as mentioned above, was issued on 30.03.2009 has been issued after four years from the end of the relevant assessment year (assessment year 2002-03). That being the position, the first proviso to Section 147 of the said Act would be applicable. Section 147 and the first proviso thereto as well as Explanation 1 after the provisos read as under:—
"147. If the Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year, he may, subject to the provisions of sections 148 to 153, assess or reassess such income and also any other income chargeable to tax which has escaped assessment and which comes to his notice subsequently in the course of the proceedings under this section, or recompute the loss or the depreciation allowance or any other allowance, as the case may be, for the assessment year concerned (hereafter in this section and in sections 148 to 153 referred to as the relevant assessment year) :
Provided that where an assessment under sub-section (3) of section 143 or this section has been made for the relevant assessment year, no action shall be taken under this section after the expiry of four years from the end of the relevant assessment year, unless any income chargeable to tax has escaped assessment for such assessment year by reason of the failure on the part of the assessee to make a return under section 139 or in response to a notice issued under sub-section (1) of section 142 or section 148 or to disclose fully and truly all material facts necessary for his assessment for that assessment year.
	 
	**
	**
	**


Explanation 1. — Production before the Assessing Officer of account books or other evidence from which material evidence could with due diligence have been discovered by the Assessing Officer will not necessarily amount to disclosure within the meaning of the foregoing proviso.
	 
	**
	**
	**"


3. It is a settled position in law that for reassessment proceedings beyond the period of four years from the end of the relevant assessment year, it is an essential condition that the income chargeable to tax which has allegedly escaped assessment must be occasioned, inter alia, by reason of the failure on the part of the assessee to disclose fully and truly all material facts necessary for the assessment, for that assessment year. Mr Syali, the learned senior counsel, appearing on behalf of the petitioner/assessee submits that in the present case, this pre-condition has not been met, inasmuch as, there has been no failure on the part of the petitioner/assessee to make a full and true disclosure of the material facts necessary for the assessment. He further points out that even in the reasons which have been supplied, it has not been indicated as to which material fact was not fully and truly disclosed by the assessee. He placed reliance on the decision in Haryana Acrylic Mfg. Co. v. CIT [2009] 308 ITR 38/[2008] 175 Taxman 262 (Delhi) as well as on Microsoft Corpn. (I) (P.) Ltd. v. Dy. CIT [2013] 357 ITR 50/217 Taxman 371/36 taxmann.com 106 (Delhi) and Bombay Stock Exchange v. Dy. DIT - High Court Bombay, W.P.(C) No. 2468/2011. Mr Syali also place reliance on a recent decision of this court in the case of Swarovski India (P.) Ltd. v. Dy. CIT W.P.(C) 1909/2013 decided on 08.08.2014.
4. Mrs Prem Lata Bansal, Senior Advocate, who appears on behalf of the Revenue, contended that the reasons to believe clearly indicate that there was failure on the part of the assessee to fully and truly disclose the material facts necessary for assessment. She, therefore, submitted that this case was distinguishable from the cases of Haryana Acrylic (supra) and other judgments cited by the learned counsel for the petitioner. She also contended that all the ingredients necessary for invoking the provisions of Section 147 and, particularly, the proviso thereto have been satisfied and the re-opening of assessment is valid in law. She placed reliance on three decisions of this court in the case of CIT v. Usha International Ltd. [2012] 348 ITR 485/210 Taxman 188/25 taxmann.com 200 (Delhi), OPG Metals & Finsec Ltd. v. CIT [2013] 358 ITR 144/[2014] 225 Taxman 108/41 taxmann.com 21 (Delhi) (Mag.) and Meinhardt Singapore Pte Ltd. v. Asstt. DIT International Taxation [2013] 212 Taxman 637/[2012] 28 taxmann.com 95 (Delhi).
5. Before we examine the rival submissions made by the learned counsel for the parties, it would be appropriate if we set out the relevant facts. As pointed out above, the assessment was completed by virtue of the assessment order under Section 143(3) on 04.03.2005. The notice under Section 148 was issued on 30.03.2009. By a letter dated 16.04.2009, the petitioner/assessee requested for the reasons for believing that income had escaped assessment. The reasons were subsequently supplied on 28.05.2009. The reasons read as under:—
"Reasons for reopening the case u/s 147 of I.Tax Act in the case of M/s Oracle India Pvt. Ltd. in A.Y. 2002-03.
In this case, return declaring income of Rs. 61,96,43,330/-was filed on 31.10.2002 and assessment order u/s 143(3) of (I. Tax Act was passed on 04.03.2005 assessing the total income at Rs. 138,74,45, 540/-.
Further, on verification of the assessment record for the A.Y. 2002-03, following mistake was pointed out:—
As per the Form No. 3CEB (Attachment II) - The assessee has acquired intangible asset/property such as know-how, patent, copyright, etc. by paying royalty of Rs. 70,60,25,973/- for duplication/ distribution of licensed software and the same was charged to the profit and loss account as Revenue expenditure. Whereas as per the amendment made by the Finance Act, 1998, depreciation will be allowed u/s 32 in respect of intangible asset. Thus, the assessee was entitled only to claim depreciation of Rs. 17,65,06,493/- @ 25% on these intangible assets. Thus, depreciation was excess allowed by Rs. 52,95,19,480/- approx.
In view of the facts narrated above, there is failure on the part of the assessee to disclose fully and truly all material facts necessary for his assessment and I have reason to believe that the income of the assessee to the extent of Rs. 52,95,19,480/- approx. has escaped assessment for which action u/s 147 of the I. Tax Act is to be initiated in the year under consideration i.e. A.Y. 2002-03.
Since the assessment in this case was completed u/s 143(3) of I. Tax Act, and four years have also been elapsed from the end of the relevant assessment year, therefore, kind approval of the Commissioner, Delhi-V, New Delhi is solicited as per the provisions of Section 151(2) of I. Tax Act. to issue notice u/s 148 read with section 147 of the I. Tax Act.
Submitted please.
(R.K. Sharma)
DCIT, Circle -13(1), New Delhi
Add. CIT, Range-13,New Delhi.
In view of the mistakes as indicated above, there is reason to believe that income has escaped assessment to the extent of Rs. 52.95 crores. As such kind approval for issue of notice u/s 148 of the Act may kindly be accorded."
6. In respect of the above reasons, Mr Syali submitted that first of all, it was only an alleged mistake on the part of the Assessing Officer and it cannot be construed as a failure on the part of the assessee to fully and truly disclose all material facts. Furthermore, Mr Syali submitted that as per Form No. 3CEB, paragraph 9 was an omnibus paragraph requiring information in the following manner:—
"9. Particulars in respect of transactions in intangible property.
Has the assessee entered into any international Transaction(s) in respect of purchase/sale/use of Intangible property such as know-how, patents, copyrights, licenses, etc ?
If 'yes' provide the following details in respect of each associated enterprise and each category of intangible property:
	(a)
	 
	Name and address of the associated enterprise with whom the international transaction has been entered into.

	(b)
	 
	Description of intangible property and nature of transaction.

	(c)
	 
	Amount paid/received or payable/receivable for purchase/sale/use of each category of intangible property.

	(i)
	 
	As per books of account.

	(ii)
	 
	As computed by the assessee having regard to the arm's length price.

	(d)
	 
	Method used for determining the arm's Length price [See Section 92C (1)]"


The aforesaid Form No. 3CEB particulars that were filled in by the petitioner/assessee were as under:-
	 
	"9.
	Particulars in respect of transactions in intangible property.
	 

	 
	 
	Has the assessee entered into any international Transaction(s) in respect of purchase/sale/use of Intangible property such as know-how, patents, copyrights, licenses, etc ?
	Yes

	 
	 
	If 'yes' provide the following details in respect of each associated enterprise and each category of intangible property:
	Refer Attachment II and notes 3, 4 and 5 in Attachment IV."


He submitted that the question was whether the assessee had entered into any international transactions in respect of "purchase/sale/use" of intangible property such as knowhow, patents, copyright licenses, etc. The true and correct answer given by the petitioner was 'yes' inasmuch as the petitioner had entered into an international transaction with its parent company in USA with regard to the use of the knowhow for duplication of software. The attachments referred to above also indicated that royalty was paid for duplication and distribution of licensed software and the extent of the royalty paid was Rs. 70,60,25,973/-. This is the exact amount which is reflected in the reasons referred to above. 
7. According to Mr Syali, there is no non-disclosure of the fact that royalty to the extent of Rs. 70,60,25,973/- had been paid by the petitioner/assessee to its parent company in USA. The petitioner had claimed the entire amount as a revenue expenditure in the original assessment proceedings. He further submitted that this fact was very much under consideration of the Assessing Officer himself who had issued a questionnaire dated 31.08.2004. Point No. 8 of the questionnaire specifically dealt with royalty in the following manner:— 
"8. Furnish the details of royalty paid during the year and justify the same."
In response to this question, details were submitted by the petitioner /assessee and the entire aspect of royalty has been discussed in the original assessment order dated 04.03.2005 in the following manner:—
"Royalty Payment:
During the year assessee has claimed to have paid a sum of Rs. 70,60,25,973/- on account of royalty to M/s Oracle Corporation USA for duplicating & sub-licensing of software to its customers.
The assessee vide questionnaire dated 31.08.2004 was asked to justify the royalty payment. In response the assessee vide reply dated 21.09.2004 submitted that the company imports master copy of software from Oracle Corp, USA and in pursuance of software duplication and distribution license agreement executed with "Oracle Corp, USA on 28th May, 1993. Based on terms and conditions of the agreement, the assessee is required to remit royalty on the basis of Indian Published Price of software replicated and distributed in India. The assessee further stated that the India Exchange Control laws prevailing at the time of the agreement entered into and those applicable in the subject assessment year provide that Indian Software reproducers such as assessee company are permitted to remit upto 30% of the Indian published price to overseas copy right holders i.e. Oracle Corp, USA in this case. The assessee also produced copy of approval issued the Reserve Bank of India for payment of royalty read in conjunction with ADMA Circular No.6 dated March 10, 1993 permitting remittance of royalty. The assessee has treated the royalty expenditure as revenue in nature which has been incurred wholly and exclusively for the purpose of company's business, the same is allowable ü/s 37 of the I.T.Act. The reply filed by the assessee was examined and it has been found that this issue is squarely covered and discussed elaborately in assesses own case for the Asstt. Year 1999-2000. The addition on the similar issue also made in Asstt. Year 2000-01& 2001-2002. It may also be mentioned that the CIT(A) in appeal has upheld the addition on this account.
In view of these facts, a disallowance u/s 37(1) on account of payment of royalty beyond maximum limit of 30% of the sublicence fees earned by the assessee is computed @ 30% of Rs. 11,99,06,200/- i.e. (-35,97,18,600) + 70,60,25,973 = Rs. 34,63,07,373/-. Penalty proceedings u/s 271(1)(c) are being initiated separately for concealment of income and furnishing inaccurate particulars as discussed above. (Addition: Rs. 34,63,07,373/-)"
8. These facts were pointed out by the assessee in the objections submitted on 28.08.2009, however, the Assessing Officer rejected those objections by virtue of the impugned order dated 23.11.2009. The Assessing Officer, inter alia, held as under:—
"I have considered the submission of the assessee on the facts and merits of the case. I have also considered the judicial decisions relied up on by the assessee. The objections raised by the assessee are discussed as under—
	(a)
	 
	The objection raised that the reopening of the assessment proceedings is merely on the basis of change of opinion and the AO had enquired into the matter and was conscious about the fact that the royalty payment were revenue in nature, is not correct. The issue addressed by the AO was that whether the quantum of expenditure of royalty claimed by the assessee was fully allowable under Section 37 of IT Act, the same was claimed in excess. The AO had not addressed the issue of royalty being a capital expenditure as per provisions of section 32 of the IT Act and only depreciation is allowable to the assessee.

	(b)
	 
	The submission of the assessee is not tenable. In form 3CEB, the column 9 reads as "particulars in respect of transactions in intangible property" which does not mean that the transaction required in this column are, not regarding to acquisition of intangible assets.

	(c)
	 
	The submission of the assessee that the assessee had disclosed all the material facts and at the time of the recording reason for reopening the assessment there was no fresh material with the assessing officer which was not made available by the assessee during the course of original assessment proceedings is not correct. Since the royalty payment, as per provisions of section 32 of the IT Act is an intangible asset and the same of capital in nature. The assessee has not disclosed this fact neither in the return of income nor at the time of assessment proceedings. Hence, the contention that all the material facts were fully and truly disclosed is not correct.

	 
	**
	**
	**"


Finally the Assessing Officer rejected the objections and directed the assessee to comply with the notice under Section 143(2) and 141(1) of the said Act issued for reassessment. It is at this stage that the present writ petition was filed and this court at the interim stage stayed further proceedings.
9. The position in law has been clearly spelt out in Haryana Acrylic Manufacturing Co. (supra) as under:— 
"29. In the reasons supplied to the petitioner, there is no whisper, what to speak of any allegation, that the petitioner had failed to disclose fully and truly all material facts necessary for assessment and that because of this failure there has been an escapement of income chargeable to tax. Merely having a reason to believe that income had escaped assessment, is not sufficient to reopen assessments beyond the four year period indicated above. The escapement of income from assessment must also be occasioned by the failure on the part of the assessee to disclose material facts, fully and truly. This is a necessary condition for overcoming the bar set up by the proviso to section 147. If this condition is not satisfied, the bar would operate and no action under section 147 could be taken. We have already mentioned above that the reasons supplied to the petitioner does not contain any such allegation. Consequently, one of the conditions precedent for removing the bar against taking action after the said four year period remains unfulfilled. In our recent decision in Wel Intertrade Private Ltd. [2009] 308 ITR 22 (Delhi) we had agreed with the view taken by the Punjab and Haryana High Court in the case of Duli Chand Singhania [2004] 269 ITR 192 that, in the absence of an allegation in the reasons recorded that the escapement of income had occurred by reason of failure on the part of the assessee to disclose fully and truly all material facts necessary for his assessment, any action taken by the Assessing Officer under section 147 beyond the four year period would be wholly without jurisdiction. Reiterating our view-point, we hold that the notice dated March 29, 2004, under section 148 based on the recorded reasons as supplied to the petitioner as well as the consequent order dated March 2, 2005, are without jurisdiction as no action under section 147 could be taken beyond the four year period in the circumstances narrated above." (Emphasis supplied)
In Microsoft Corpn. (I) (P.) Ltd (supra) also this court observed as under:—
"From the above, it is evident that merely having a reason to believe that income had escaped assessment is not sufficient for reopening the assessment beyond the four year period referred to above. It is essential that the escapement of income from assessment must be occasioned by the failure on the part of the assessee to, inter alia, disclose material facts, fully and truly. If this condition is not satisfied, there would be a bar to taking any action under Section 147 of the said Act." (Emphasis supplied)
Both these decisions were taken note of in M/s Swarovski India (P.) Ltd (supra) wherein it was observed as under:-
"12. It is clear that the escapement of income by itself is not sufficient for reopening the assessment in a case covered by the first proviso to Section 147 of the said Act unless and until there is failure on the part of the assessee to disclose fully and truly all the material facts necessary for assessment. In the present case, it has not been specifically indicated as to which material fact or facts was/were not disclosed by the petitioner in the course of its original assessment under Section 143(3) of the said Act." (Underlining Added)
Similarly, in the Bombay High Court decision it has been held that merely making a bald assertion that the assessee had not made a full and true disclosure of material facts was not sufficient. It must be specifically indicated as to what material fact or facts was/were not disclosed by the petitioner in the course of its original assessment under Section 143(3) of the said Act.
10. The decisions referred to by Mrs Bansal do not in any way detract from this legal position. In Usha International Ltd. (supra) itself, a Full Bench of this court (per majority) clearly noted that there was a distinction between disclosure/declaration of material facts made by the assessee and the effect thereof and the principle of change of opinion. This is stated so in paragraph 24 of the said decision which also indicate that failure to make full and true disclosure of material facts is a pre-condition which should be satisfied if the re-opening is after four years of the end of the relevant assessment year. The court also took note of Explanation 1 to Section 147 which stipulates that mere production of books of accounts and other documents, from which the Assessing Officer could have with due diligence inferred facts did not amount to full and true disclosure. But, here, we find that it has not been pointed by the revenue as to what fact was not disclosed by the assessee. The assessee had clearly stated during its original assessment proceedings that it had paid an amount of Rs. 70,60,25,973/- to its parent company in USA by way of royalty for use of the knowhow for duplication of software and also for distribution of the software for which it had a license. The petitioner had also clearly disclosed that it had a license from its parent company and that the parent company continued to own all the rights in respect thereof and there was no acquisition of those rights other than the right to use the intangible assets in the knowhow. It was also the case of the petitioner/assessee that the entire payment by way of royalty was in the nature of revenue expenditure and this aspect had been examined and accepted by the Assessing Officer in the original assessment. Therefore, we find it difficult to agree with Mrs Bansal that the issue as to whether this payment was or was not in the nature of revenue expenditure had not been considered by the Assessing Officer during the course of the original assessment. In any case, we are not examining this case from the stand point of change of opinion but from the stand point of whether the assessee had made a full and true disclosure of material facts. There is no material which has been pointed out on behalf of the revenue which subsequently came to the knowledge of the revenue which was not already there in the original assessment proceedings. No new fact has emerged as a result of further or deeper examination of the existing documents or any other fresh material. Insofar as the assessee is concerned, it had disclosed all the material facts and, therefore, there is no question of the move to re-open assessment being valid. The other decisions relied upon by Mrs Bansal turn on their own facts and do not alter the settled position in law which has been indicated above. 
11. The fact of the matter is that the petitioner, during the original assessment proceedings, had clearly indicated the nature of the royalty payments. The Assessing Officer had specifically asked in his questionnaire as to the nature of the royalty payments and the assessee was asked to justify the same. Upon further information provided by the assessee, the Assessing Officer considered the aspect of royalty payment and also noted the fact that the petitioner had claimed the same as revenue expenditure. In fact, the Assessing Officer disallowed Rs. 34,63,07,373/- out of the entire claim of Rs. 70,60,25,973/- and made an addition on account thereof.
12. Consequent upon the above discussion, we are of the view that the very condition that the assessee must not have made full and true disclosure of the material facts is not satisfied and therefore, the re-opening cannot be permitted. The impugned notice dated 30.03.2009 and all proceedings pursuant thereto including the impugned order dated 23.11.2009 are set aside. We are making it clear that we have arrived at the above conclusion upon examining the case from the stand point of validity of assumption of jurisdiction under Section 147/148 and have not examined the merits of the matter as to whether the royalty payments were of a revenue or capital nature.
13. The writ petition is allowed as above. The pending application also stands disposed of.
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I. Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2008-09 - Assessee-company had provided bank guarantee in respect of advances given by bank to its AEs for expending business of assessee of manufacture of cylinder in foreign markets, and had charged guarantee commission at rate of .05 per cent per annum - Assessee had an independent sanction "letter of Credit arrangement" between ICICI Bank India in respect of Inland and Foreign LC, where a guarantee commission of 0.6% p.a was to be paid by assessee company to ICICI Bank India for bank guarantee provided - Whether charging of 0.5 per cent guarantee commission from AE being quite near to 0.6 per cent which assessee had paid independently to ICICI Bank rate of 0.5 per cent could be said to be at arm's length - Held, yes [Para 9] [In favour of assessee] 
II. Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2008-09 - Assessee-company had provided loan to EKC Dubai - Assessee had charged interest at rate of 7 per cent per annum - Whether where assessee had charged interest on loan to EKC Dubai at rate which was higher than existing LIBOR rates, said transaction of providing loan to EKC Dubai was at arm's length - Held, yes [Para 12] [In favour of assessee]
FACTS-I
 
	■ 
	 
	The assessee had provided corporate guarantees in respected of advances given to its A.Es for expanding business of assessee of manufacture of cylinder in foreign markets and had charged guarantee commission at the rate 0.5 from its AE.

	■ 
	 
	For this purpose, assessee approached ICICI Bank, and the said bank agreed to provide term loans to the subsidiaries of assessee.

	■ 
	 
	Assessee had an independent sanction "letter of Credit arrangement" between ICICI Bank India in respect of Inland and Foreign LC, where a guarantee commission of 0.6 per cent per annum was to be paid by the assessee company to ICICI Bank India for the bank guarantee.

	■ 
	 
	Transfer Pricing Officer held that the assessee company ought to have charged a cost of guarantee of 3 per cent by drawing comparisons of the corporate guarantee commission rate charged by other banks. The TPO arrived at a rate of 3 per cent and proposed T.P. addition.

	■ 
	 
	The said adjustment was affirmed by the DRP.

	■ 
	 
	On appeal, the assessee submitted that the assessee had recovered from the AE, the comparable cost of guarantee commission charged by its bank in India. Hence, the transaction was at arm's length and required no further adjustment.


HELD-I
 
	■ 
	 
	The issue has already been decided by the Tribunal in immediately preceding year in assessee's own case, wherein charging of 0.5 per cent guarantee commission from AE was held to be quite near to 0.6 per cent, which assessee has paid independently to the ICICI bank and charging of guarantee commission at the rate of 0.5 per cent from its AE was held to be at arm's length.[Para 9]

	■ 
	 
	As the facts and circumstances of the case during the year under consideration are pari materia, respectfully following the decision of the Tribunal, the Assessing Officer was directed to compute arm's length price of transaction as per the direction given by the Tribunal in the above order for assessment year 2007-08. [Para 9]


FACTS-II
 
	■ 
	 
	The assessee company had provided loan to EKC Dubai. Assessee had charged interest at the rate of 7 per cent per annum. The assessee had raised a sum of USD 35 million by issue of Zero Coupon Foreign Currency Convertible Bonds (FCCB) which were due for redemption in 2012. The assessee had also availed term loan at Citibank at 7 per cent per annum.

	■ 
	 
	The TPO made an adjustment on account of difference between the ALP determined by the TPO, i.e, 14.39 per cent as against 7 per cent charged by the assessee.

	■ 
	 
	The DRP confirmed the action of the TPO.

	■ 
	 
	On appeal:


HELD-II
 
	■ 
	 
	Appropriate international rates should be used for the purpose of the comparability analysis. For this purpose, the London Inter Bank Offer Rate (LIBOR) is an internationally recognized rate for benchmarking loans denominated in foreign currency. [Para 11]

	■ 
	 
	In light of the above the rate to be used for undertaking an adjustment should be LIBOR and not the average yield rates considered by the TPO. The LIBOR rate for March 2008 was 2.6798 per cent. However the assessee had charged 7 per cent from its AE as per the internal CUP available, the assessee had charged interest to EKC Dubai and EKC China at the rate higher than existing LIBOR rates. Accordingly, the said transaction of providing loan to EKC Dubai and EKC China is at arm's length. Additions made by the Assessing Officer are accordingly set aside. [Para 12]
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R.R. Vora and Hemen Chanduriya for the Appellant. K.C.P. Pattnaik for the Respondent.
ORDER
 
R.C. Sharma, Accountant Member - This is an appeal filed by the assessee against the order passed u/s. 143(3) r.w.s. 144C(13) of the IT Act to give effect to the direction issued by the Dispute Resolution Panel (in short the 'DRP') for the assessment year 2008-09, wherein following grounds have been taken by the assessee :—
Part I - Corporate Tax Grounds:
Disallowance under section 14A of the Act of Rs.17,33,157/-
Original ground
1. erred in disallowing an amount of Rs.17,33, 157/ - under section 14A of the Act read with Rule 8D of the Income-tax Rule, 1962;
Supplementary Ground
1.1 erred in making an addition of Rs.17 ,33,157 j - to Book Profits for the purpose of section 115JB on account of disallowance under section 14A of the Act;
Part II - Transfer Pricing Grounds:
Addition of Rs.2,47,07,596/- on account of adjustment in respect of guarantee commission for guarantee provided to banks in respect of loans taken by Associated Enterprises ('AEs')
Original ground
2. erred in making adjustment of Rs.2,47,07,596j- on account of guarantee commission;
Supplementary Ground
2.1 Without prejudice to above, while computing adjustment on account of arm's length price of guarantee commission, erred in applying the rate of guarantee commission to the entire amount of guarantee of USD 2.34 million, instead of restricting the adjustment only to the actual amount of loan availed by the AE from the overseas bank during the year;
Addition of Rs.63,44,901/- on account of adjustment in respect of interest on loan given to AEs :
Original ground
3. erred in making adjustment ofRs.63,44,901/- on account of interest on loan given to AE;
Supplementary Ground
3.1 Without prejudice to above, erred in not providing the benefit of the variation of 5 percent from the arithmetic mean as provided in the proviso to Section 92C(2) of the Act, while making the adjustment to the value of international transactions of the Appellant;
The Appellant craves, to consider each of the above grounds of appeal without prejudice to each other and craves to leave or add, alter, delete or modify all or any of the above grounds of appeal."
2. Rival contentions have been heard and found from record that the assessee had earned dividend income of Rs 8,57,149/- which was claimed as exempt from tax under section 10(33). The total investment in shares and securities as on 31/3/2008 was Rs 102.62 Cr which represented 13.81% of the total assets. The assessee had sold and purchased shares and securities during the year. The assessing officer computed disallowance under Rule 8D of Rs 17,33,157/-. The AO found that assessee has incurred the interest expenditure of Rs.4.83 crores for which assessee has submitted working of disallowance u/s.14A, which was declined by AO and he computed disallowance at Rs.17,33,157/- by applying Rule 8D(ii). On reference to DRP, the DRP upheld action of the AO and sustained the disallowance u/s.14A.
3. It was contended by the learned AR that while computing disallowance u/s.14A, the investment of the assessee company are required to be segregated in four parts i.e.
	(i)
	 
	investments upto AY 2006-07

	(ii)
	 
	investments in AY 2007-08; and

	(iii)
	 
	investment in AY 2008-09.


Our attention was also invited Year-wise fund flow statement which was as under :—
(Rs. in crores)
	Particulars 
	Upto 
	31-Mar-07 
	31-Mar-08 

	 
	AY 2006-07 
	AY 2007-08 
	AY 2008-09 

	Profit before Depreciation & Tax
	140.11
	75.03
	57.86

	Sources of Funds 
	 
	 
	 

	Equity share Capital (A)
	17.63
	19.52
	20.23

	Reserves and Surplus (B)
	133.30
	256.01
	375.51

	Net Worth(C=A+B)
	150.93
	275.53
	395.74

	Total Borrowing (D)
	39.50
	26.57
	187.51

	Deferred Tax Liability (E)
	1.36
	0.05
	4.51

	Total (C+D+E)
	191.78
	302.15
	587.76

	Application of Funds
	 
	 
	 

	Net Fixed Assets (Including Capital WIP)
	93.93
	91.25
	149.43

	Net Working Capital
	84.63
	156.60
	335.72

	Investments (refer below table)
	13.22
	54.30
	102.62

	Total
	191.78
	302.15
	587.76


Bifurcation of Investments 
(Rs. in crores)
	Investment in Subsidiaries 
	Upto AY 2006-07 
	AY 2007-08 
	AY 2008-09 

	EKC International (Tianjin) Ltd. (China)
	 
	19.76
	69.25 (Net addition Rs.49.49 cr

	EKC International FZE (Dubai)
	 
	21.17
	21.17

	Investment in Associates 
	 
	 
	 

	Everest Kanto Investment &Finance Ltd
	0.09
	0.09
	0.09

	Everest Industrial Gases Private Ltd.
	0.00
	0.01
	0.00

	Total (A)
	0.09
	41.03
	90.52

	Other investments
	 
	 
	 

	Investments in immovable properties
	0.00
	0.00
	0.00

	GPT Steel Industries Pvt. Ltd
	2.00
	2.00
	2.00

	Solar Explosives Limited
	0.45
	0.00
	0.00

	Shivalik Global ltd.
	0.30
	0.00
	0.00

	Investment in Mutual Funds
	 
	 
	 

	Fixed Maturity Plan/Growth Oriented Schemes
	0.00
	10.00
	10.00

	Other Mutual funds/Dividend Oriented Schemes
	10.37
	1.27
	0.10

	Total
	10.37
	1.27
	10.10

	Total(B)
	13.12
	13.27
	12.10

	Grand Total (A+B)
	13.22
	54.30
	102.62


Learned AR also invited our attention to the investment made in UTI fixed maturity/growth plan amounting to Rs.10 crores and contended that if it is excluded from opening and closing value of investment, disallowance under Rule 8D would work out to be Rs.1.39 lakhs only. Accordingly, it was pleaded that even if any disallowance is to be made u/s.14A, the same should be restricted to Rs.1.39 lakhs.
4. We have considered rival contentions and found that disallowance under Rule 8D has been worked out by the AO on the total investment, which included investment made in mutual funds with growth scheme. Such mutual fund investment is required to be excluded while calculating disallowance under Rule 8D, since it is not generating any tax free income. The assessee has also filed copy of the scheme of UTI fixed maturity plan before us, according to which it is a growth oriented fund and not eligible for dividend. If we exclude the amount invested by the assessee in the growth plan, disallowance under Rule 8D @0.5% works out to be Rs.1.39 lakhs. However, copy of scheme of UTI Fixed Maturity Plan was first time filed before Tribunal as an additional evidence along with application for admission of additional evidence dated 27-2-2014. We accept the additional evidence and matter is restored back to the file of AO for deciding afresh the quantum of disallowance keeping in view our above observations.
5. The AO has also made addition of Rs.17,33,157/- to book profit under Section 115JB on account of disallowance under Section 14A.
5.1 The contention of the learned AR was that the adjustment cannot be made while computing book profit under Section 115JB of the Act for the items which are not mentioned specifically in the Explanation to Section 115JB and for this, reliance was placed in the decision of the Hon'ble Supreme Court on the case of Appollo Tyres Ltd. v. CIT [2002] ITR 273/122 Taxman 562.
5.2 On the other hand, learned DR relied on the order of the lower authorities.
5.3 We have considered rival contentions. The AO has computed book profit by adding the amount of expense disallowed u/s.14A. As per our considered view, no addition u/s.115JB is warranted for amount of disallowance u/s.14A of the IT Act. Our view is supported by following decisions :—
	(i)
	 
	Cadila Healthcare Ltd. v. Addl. CIT [2012] 21 taxmann.com 483 (Ahd. - Trib);

	(ii)
	 
	Reliance Industrial Infrastructure Ltd. [IT Appeal Nos. 69 & 70/(Mum) of 2009, dated 5-4-2013];

	(iii)
	 
	Essar Teleholdings Ltd. [IT Appeal No. 3850 (Mum.) of 2010, dated 29-7-2011];

	(iv)
	 
	J.K. Paper Ltd. [IT Appeal Nos. 4027 & 4080 (Ahd.) of 2008 & 979 (Ahd) of 2006];

	(v)
	 
	National Commodity Derivatives Exchange Ltd. [IT Appeal No. 2923 (Mum) of 2010, dated 26-8-2011]; and

	(vi)
	 
	Quippo Telecom Infrastructure Ltd. [IT Appeal No. 4931 (De1hi) 2010, dated 18 February 2011] (Delhi).


Respectfully following the propositions laid down in the aforesaid decision, we direct the AO to exclude the amount of disallowance of Rs.17,33,157/-made u/s.14A, while computing the book profit u/s.115JB.
6. The next grievance of the assessee relates to addition made in respect of corporate guarantee amounting to Rs.2,47,07,596/-
6.1 Rival contentions have been heard. The assessee provided corporate guarantees to its owned subsidiaries namely, EKC International FZE (EKC Dubai) and EKC Industries (Tianjin) Limited (,EKC China) amounting USD 23 million and USD 4 million respectively. The said subsidiaries are set-up for expanding the business of the assessee of manufacture of cylinders in Dubai & China region which are huge markets for the assessee. For this purpose assessee approached ICICI Bank, Bahrain branch and the said bank agreed to provide term loans for working capital and capital expenditure to the subsidiary company. For this purpose assessee company provided corporate guarantee to ICICI Bank by way of Deeds of guarantees. The assessee company charged a guarantee commission of Rs 44,00,799/- @ 0.5% p.a from EKC Dubai for such corporate guarantee. This was on the basis of internal CUP available to the assessee. It was explained that assessee had an independent sanction "letter of Credit arrangement" between ICICI Bank India in respect of Inland and Foreign LC, where a guarantee commission of 0.6% p.a was to be paid by the assessee company to ICICI Bank India for the bank guarantee provided. The difference of 0.10% was towards strategic business interest of the assessee company in AE and the fact that 0.5% was fair rate, as per the prevailing market rate. The diagrammatic representation of the transaction is as under:
"In the Transfer Pricing Study and Form No 3€EB, the appellant company has classified the said transactions as international transactions and benchmarked the same applying CUP method. In the order passed under section 92CA(3) of the Act, the Transfer Pricing Officer ('TPO') held that the appellant company ought to have charged a cost of guarantee of 3% in an Arm's length situation by drawing comparisons of the corporate guarantee commission rate charged by HSBC Ltd., Allahabad Bank and the rate charged by Rabo India Finance Ltd. Further, he has observed that the Exim Bank of USA has provided a guarantee to Boeing Co of USA against Hire Purchase Agreement for purchase of aircrafts by Jet Airways India and has charged a commission of 3% from Jet Airways India Ltd".
6.2 In view of the above, the TPO arrived at a rate of 3% and proposed an addition of Rs.2,47,07,596/-. The same was affirmed by the DRP, which has been contested by the assessee before us. The contention of the A.R. was that the transaction of giving corporate guarantee to bank on behalf of AE is not an international transaction and for this purpose reliance was placed on the recent decision of Hon'ble Delhi Tribunal in case of Bharti Airtel Ltd. v. Addl. CIT [2014] 63 SOT 113/43 taxmann.com 150. Reliance was also placed by the learned AR on the decision of Chennai Tribunal in case of Redington (India) Ltd. v. Jt. CIT [2014] 49 taxmann.com 146 (Chennai - Trib.), wherein the Tribunal deleted the addition made by the TPO of guarantee commission.
6.3 As an alternate, contention of learned AR was that the transaction of giving corporate guarantee to bank on behalf of AE, is not an international transaction, the assessee company submits that, even if corporate guarantee given to the EKC Dubai is regarded as an international transaction, the assessee has recovered from the AE, the comparable cost of guarantee commission charged by its bank in India. Hence the transaction is at arms length and requires no further adjustment. On the facts of the case, assessee had paid 0.6% as guarantee commission to ICICI Bank India and has charged @ 0.5% to its AE. In connection with corporate guarantee given to EKC China, it is submitted that the non-recovery of any guarantee commission was on account of restriction under Chinese regulations and accordingly non-recovery of guarantee commission is to be considered at arm's length. Further, by giving guarantee, the assessee protects its strategic, business and economic interest in the subsidiary and ensure goodwill and reputation of the group.
7. On the other hand, learned DR relied on the order of lower authorities.
8. We have considered rival contentions, carefully gone through the orders of the authorities below and found that assessee company had provided bank guarantee in respect of advances given by HSBC Ltd. to its AE. For this purpose assessee company has charged guarantee commission of Rs.44,00,799/- @ .05% p.a. from EKC Dubai for such guarantee. Similarly assessee was having sanctioned letter of credit arrangement between ICICI Bank India Ltd. in respect of Inland and Foreign LC, where a guarantee commission of 0.6% p.a was to be paid by the assessee company to ICICI Bank for the bank guarantee provided. It is clear from the record that in respect of transaction of guarantee so provided assessee has paid charges to the bank and also recovered certain amount from its AE. The Tribunal's order relied on the by the learned AR in case of Bharti Airtel Ltd., (supra) the order of Delhi Tribunal dated 11-3-2014 excluded transaction of giving such corporate guarantee outside the purview of international transaction on the plea that transaction of such a nature was not having any bearing on the profits, income or loss or assets of the enterprise. It was also observed by the coordinate bench that such transaction should have been an impact on the profits, income, losses or assets on the real basis, even if in the present or in future, and not on contingent or hypothetical basis and, there has to be some material on record to indicate, not to establish it to hilt, that an intra AE international transaction has some impact on profits, income, losses or assets. The precise observation of the Bench was as under :—
'33. In any event, the onus is on the revenue authorities to demonstrate that the transaction is of such a nature as to have "bearing on profits, income, losses or assets" of the enterprise, and there was not even an effort to discharge this onus. Such an impact on profits, income, losses or assets has to be on real basis, even if in present or in future, and not on contingent or hypothetical basis, and there has to be some material on record to indicate, even if not to establish it to hilt, that an intra AE international transaction has some impact on profits, income, losses or assets. Clearly, these conditions are not satisfied on the facts of this case.
34. There is one more aspect of the matter. The Explanation to Section 92 B has been brought on the statute by the Finance Act 2012. If one is to proceed on the basis that the provisions of Explanation to Section 92 B enlarge the scope of Section 92 B itself, even as it is modestly described as 'clarificatory' in nature, it is an issue to be examined whether an enhancement of scope of this anti avoidance provision can be implemented with retrospective effect. Undoubtedly, the scope of a charging provision can be enlarged with retrospective effect, but an anti-avoidance measure, that the transfer pricing legislation inherently is, is not primarily a source of revenue CIS it mainly seeks compliant behaviour from the assessee vis-a-vis certain norms, and these norms cannot be given effect from a date earlier than the date norms are being introduced. However, as we have decided the issue in favour of the assessee on merits and even after taking into account the amendments brought about by Finance Act 2012, we need not deal with this aspect of the matter in greater detail.
35. When it was put to the learned Departmental Representative that there could be a view that issuance of guarantees could be outside the ambit of scope of 'international transaction' itself, he submitted that there are large number of decisions in India and abroad, notably in Canada, dealing with the determination of arm's length price of guarantees. His argument seemed to be that even such a view is to be upheld, entire transfer pricing jurisprudence will be turned upside down. There does not seem to be any legally sustainable merits in this argument either. As for the decisions dealing with quantum of ALP adjustments in the guarantee charges, in none of these cases the scope of 'international transactions' under section 928(1) has come up for examination. A judicial precedent cannot be an authority for dealing with a question which has not even come up for consideration in that case. It is only elementary that, as was also held by Hori'ble Bombay High Court in the case of CIT v. Sudhir Jayantilal Mulji (214 ITR 154), that a judicial precedent is an authority for what it actually decides and not what may what come to follow from some observations made therein. As observed by Ho n'ble Supreme Court in the case of CIT v. Sun Engineering Works P. Ltd. (198 ITR 297) a " judgement must be read as a whole and the observations from the judgement have to be considered in the light of the question which were before court" and that "a decision. Takes its colour from the questions involved in the case in which it is rendered and, while applying the decision to a later case, the courts must carefully try to ascertain the true principle laid down by the decision and not to pick out words or sentences from the judgement, divorced from the context of the questions under consideration by this court, to support their reasoning." It would, therefore, be wholly inappropriate to use those judicial precedents, dealing with ALP of guarantee commission, to decide a question which was not even before those judicial forums. Coming to the foreign decisions on the issue of ALP adjustments in guarantee commission, we have noted that in the case of GE Capital Canada Inc v. The Queen (2009 TCC 563), the Tax Court of Canada has indeed dealt with ALP determination of the guarantee fees but then it was done in the light of their domestic law provisions which are quite at variance with the Indian transfer pricing legislation. Unlike elaborate wordings of Section 92 B of the Indian Income Tax Act, 1961 defining 'international transaction', Section 247 of the Canadian Income Tax Act only gives an inclusive definition which does not even really attempt to define the expression 'transaction'. It is nobody's case that the relevant legal provisions are in pari materia. We need not, therefore, deal with those foreign judicial precedents. Suffice to say that we have reached our conclusions on the basis of the legal provisions under section 92 B and no judicial precedent, contrary to our understanding of these legal provisions, has been cited before us. There is a decision of the co-ordinate bench in the case of Mahindra & Mahindra (supra), referred to in the DRP order, but that decision does not deal with the scope of amended section 92 B and leaves the issue open by stating that post insertion of Explanation to Section 92 B, the matter will have to be examined in the light of the amended law. We have held that even after the amendment in Section 92 B, amending Explanation to Section 92 B, a corporate guarantee issued for the benefit of the AEs, which does not involve any costs to the assessee, does not have any bearing on profits, income, losses or assets of the enterprise and, therefore, it is outside the ambit of 'international transaction' to which ALP adjustment can be made. As we have decided the matter in favour of the assessee on this short issue, we see no need to address ourselves to other legal issues raised by the assessee and the judicial precedents cited before us.
36. For the reasons set out above, and as we have held that the issuance of corporate guarantees in question did not constitute 'international transaction' within meanings thereof under section 92B, we uphold the grievance of the assessee and direct the Assessing Officer to delete the impugned ALP adjustment of Rs 33,10,161. The assessee gets the relief accordingly.'
It is clear that the coordinate bench has excluded the transaction of providing bank guarantee outside the purview of international transaction on the finding that such transaction had no effect on profits, income, losses or assets of the assessee. However, the facts of the instant case are clearly distinguishable wherein not only the assessee has incurred cost for providing bank guarantee but it also recovered guarantee commission from its AE. Thus, the assessee had effect on its income and expenditure both on entering into such transaction of providing bank guarantee. Accordingly, assessee will not get help of the decision of the coordinate bench to come out of the purview of international transaction.
9. Now, coming to the merit of the addition so made, we found that the issue has already been decided by the Tribunal in immediately preceding year in assessee's own case, wherein charging of 0.5% guarantee commission from AE was held to be quite near to 0.6%, where assessee has paid independently to the ICICI bank and charging of guarantee commission @0.5% from its AE was held to be at arm's length. The precise observation of the bench for the assessment year 2007-08 are as under :—
"The universal application of rate of 3 percent for guarantee commission cannot be upheld in every case as it is largely dependent upon the terms and conditions, on which loan has been given, risk undertaken, relationship between the bank and the client, economic and business interest are some of the major factors which has to be taken into consideration. "
"â€¦.in this case, the assessee has itself charged 0.5% guarantee commission from its AE, therefore, it is not a case of not charging of any kind of commission from its AE. The only point which has to be seen in this case is whether the same is at ALP or not. We have already come to a conclusion in the foregoing paras that the rate of 3% by taking external comparable by the TPO, cannot be sustained in facts of the present case. We also find that in an independent transaction, the assessee has paid 0.6% guarantee commission to IGIGI Bank India for its credit arrangement. This could be a very good parameter and a comparable for taking it as internal GUP and comparing the same with the transaction with the AE. The charging of 0.5% guarantee commission from the AE is quite near to 0.6%, where the assessee has paid independently to the IGIGI Bank and charging of guarantee commission at the rate of 0.5% from its AE can be said to be at arms length. The difference of 0.1% can be ignored as the rate of interest on which IGIGI Bank, Bahrain Branch has given loan to AE (i.e. subsidiary company) is at 5.5%, whereas the assessee is paying interest rate of more than 10% on its loan taken with IGIGI Bank in India. Thus, such a minor difference can be on account of differential rate of interest. Thus, on these facts, we do not find any reason to uphold any kind of upward adjustment in ALP in relation to charging of guarantee commission."
As the facts and circumstances of the case during the year under consideration are pari materia, respectfully following the decision of the Tribunal in assessee's own case, we direct the AO to compute arm's length price of transaction as per the direction given by the Tribunal in the above order for A.Y. 2007-08.
10. The next grievance of the assessee relates to addition of Rs.63,44,901/- on account of adjustment in respect of interest on loan advanced to EKC Dubai and EKC China.
10.1 Rival contentions have been heard, record perused and found that assessee company had provided loan of USD 10 million to EKC Dubai and USD 3 million to EKC China for a period of six months and further renewable with mutual consent. The assessee has charged interest @7% p.a. During the year under consideration, the assessee has paid interest at the rate of 5.17% on Euro Loan availed from Citibank NA. Also, the assessee had raised a sum of USD 35 million by issue of Zero Coupon Foreign Currency Convertible Bonds (FCCB) on 1st July, 2007, which were due for redemption in 2012. The contention of the assessee before the lower authorities was that funds utilized for such loan was raised through issue of Zero Coupon Foreign Currency convertible bonds which was interest free. These FCCBs were redeemable at a premium in 2012, so the assessee has availed term loan at Citibank at 7% p.a. the TPO has asked the assessee to justify the arm's length nature of interest charged on advances given to the AEs. However, the TPO made an adjustment on account of difference between the ALP determined by the TPO i.e. 14.39% as against 7% charged by the assessee. On reference to the DRP, the DRP confirmed the action of the TPO and assessee is in further appeal before us.
10.2 It was contended by the learned AR that the loan was granted by EKCL to EKC Dubai & EKC China from the proceeds of the FCCBs. Funds received under FCCBs were interest free funds available with EKC. In spite of such interest free funds available with EKCL, it has charged interest at rate of 7% from the AEs and accordingly there is no additional cost incurred by EKCL on such funds given to AEs. Further, the contention of the learned AR was that funds were provided by EKCL for its own benefits of financing its 100% subsidiary for growth of its business in different countries and that loan so granted to EKCL was in nature of quasi-equity. Our attention was invited to the loan granted to EKCL which was converted into equity during the financial year 2011-12. Accordingly, it was argued that loan was in the nature of equity investment, the benefits from such investment were expected to arise to EKCL in future. Further the argument of the learned AR was that the loan has been availed in foreign currency and has been provided to the subsidiaries in foreign currency. Hence, EKCL the loan should be considered to be at arm's length as no risk is involved.
11. We had considered rival contentions and gone through the orders of lower authorities. As per our considered opinion, appropriate international rates should be used for the purpose of the comparability analysis. For this purpose, the London Inter Bank Offer Rate (LIBOR) is an internationally recognized rate for benchmarking loans denominated in foreign currency. For this purpose, reliance may be placed on the following decision of the coordinate bench :—
	(i)
	 
	Great Eastern Shipping Co. Ltd. [IT Appeal No 397 (M) of 2012, dated 10-1-2014];

	(ii)
	 
	Mahindra & Mahindra Ltd. [IT Appeal No 7999/M/2011, dated 8-6-2012];

	(iii)
	 
	Hinduja Global Solutions Ltd. v. Addl. CIT [2013] 145 ITD 361/35 taxmann.com 348 (Mum. - Trib.)

	(iv)
	 
	Aurionpro Solutions Ltd. v. Addl. CIT [2013] 33 taxmann.com 187 (Mum. - Trib.);

	(v)
	 
	Aurobindo Pharma Ltd. v. Asstt. CIT [2014] 42 taxmann.com 556/62 SOT 214 (Hyd.);

	(vi)
	 
	Cotton Naturals (I) (P.) Ltd. v. Dy. CIT [2014] 146 ITD 662/32 taxmann.com 219 (Delhi);

	(vii)
	 
	Siva Industries and Holdings Ltd. v. Asstt. CIT [2014] 46 SOT 112 (URO)/11 taxmann.com 404 (Chennai);

	(viii)
	 
	Bharti Airtel Ltd. (supra)

	(ix)
	 
	Infotech Enterprises Ltd. v. Addl. CIT [2014] 63 SOT 23/41 taxmann.com 364 (Hyd.);

	(x) 
	 
	Kohinoor Foods Ltd. [IT Appeal Nos. 3688-3691 & 3868-3869 (Delhi) of 2012 & dated 21-7-2014]; and

	(xi)
	 
	Four Soft Ltd. v. Dy. CIT [IT Appeal No. 1495 of 2011]


12. In light of the above decisions, the rate to be used for undertaking an adjustment should be LIBOR and not the average yield rates considered by the learned TPO. The LIBOR rate for March 2008 was 2.6798%. However the assessee has charged 7% from its AE as per the internal CUP available. Thus, the assessee has charged interest to EKC Dubai and EKC China at the rate higher than existing LIBOR rates. Accordingly, the said transaction of providing loan to EKC Dubai and EKC China is at arm's length. Additions made by the AO are accordingly set aside.
13. In the result, appeal filed by the assessee is allowed in part, in terms indicated hereinabove.
POOJA 

*Partly in favour of assessee.
IT : Where assessee did not offer interest income to tax received from his NRE fixed deposits account under a bona fide belief that his case was covered under section 10(4) no penalty could be imposed upon him
■■■
[2015] 54 taxmann.com 5 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'D'
Ramasamy Senthilvel
v.
Assistant Commissioner of Income-tax, Salary Range-V, Chennai*
DR. O.K. NARAYANAN, VICE-PRESIDENT 
AND VIKAS AWASTHY, JUDICIAL MEMBER 
IT APPEAL NO. 2313 (MDS.) OF 2013
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  25, 2014 
Section 271(1)(c), read with section 10(4), of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment year 2009-10 - Assessee did not offer interest income to tax received from his NRE fixed deposits account under a bona fide belief that as per provisions of Foreign Exchange Management Act, 1999, he was a non-resident - Assessee believed that his case was covered under section 10(4) - Assessing Officer rejected assessee's explanation and passed a penalty under section 271(1)(c) for raising a false claim for exemption - Whether since explanation furnished by assessee was bona fide, his case would be covered under clause (B) of Explanation 1 to section 271(1)(c) and, therefore, impugned penalty order was to be set aside - Held, yes [Para 7] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was working with Cognizant Technology Solutions as Sr. Software professional. He received certain interest income from his NRE fixed deposit account made in the year 2002. He did not offer said income to tax on ground that his income was exempt under section 10(4) since he was a 'persons resident outside India' within the meaning of section 2(w) Foreign Exchange Management Act, 1999.

	■ 
	 
	The Assessing Officer was not satisfied with the explanation furnished by the assessee and taxed the interest received on fixed deposits from the said account and initiated penalty proceedings against assessee under section 271(1)(c).

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer on ground that exemption under section 10(4) in respect of interest on NRE deposits was available only to non-resident Indians. Whereas, the assessee was resident. He further held that ignorance of law cannot be excused.

	■ 
	 
	On appeal to the Tribunal:


HELD
 
	■ 
	 
	The assessee has not disclosed interest from Fixed Deposits in his return of income for the assessment year under consideration. The assessee had made investment in NRE Fixed Deposits from his NRE SB account in the year 2002. During that period, the assessee was sent on a particular assignment by the employer company to US. The assessee was allegedly under bona fide impression that since the deposits are made from NRE account, the interest income there from is exempt under section 10(4), even though the assessee had returned to India and was a resident in India. 

	■ 
	 
	The assessee, after returning back from USA, the assessee was not sure, whether he would stay in India or would be sent to another assignment abroad. Therefore, the assessee was allowed to retain NRE A/c till maturity. It is an admitted fact that the assessee was in the status of non-resident as per the provisions of FEMA (erstwhile FERA) during the years 2000-01, 2001-02 & 2002-03. The assessee returned to India in April, 2003. The investment was made by the assessee in NRE Fixed Deposit A/c during January, February & March, 2002. The bank also did not deduct tax at source on such interest income. This further gave impetus to the belief of the assessee that the interest income earned by the assessee is not taxable in view of the provisions of section 10(4) of the Act. It is equally un-denying the fact that ignorance of law is no excuse and the assessee cannot escape from tax liability if the deductor has failed to deduct tax at source. [Para 6]

	■ 
	 
	In the present case, the assessee has not offered interest income for tax due to wrong interpretations of the provisions and not on account of deliberate concealment of income or furnishing inaccurate particulars of such income. The assessee was under bona fide impression that he is a 'person resident outside India' as defined under FEMA. The explanation furnished by the assessee in not disclosing the interest income in the return appears to be quite genuine. The explanation furnished by the assessee is covered by clause (B) of Explanation 1 to section 271(1)(c). After examining chronology of events and documents on record, the explanation furnished by assessee is bona fide and acceptable is found satisfactory. [Para 7]


G. Baskar, Advocate  for the Appellant. A. Sasi Kumar JT. CIT  for the Respondent.
ORDER
 
Vikas Awasthy, Judicial Member - The appeal has been filed by the assessee against the order of Commissioner of Income Tax(Appeals)-VI, Chennai dated 31-10-2013 for the Assessment Year (AY) 2009-10, whereby, the CIT(Appeals) has confirmed penalty order passed u/s.271(1)(c) of the Income Tax Act, 1961 (herein after referred to as 'the Act').
2. The brief facts as emanating from the records are : The assessee is working with Cognizant Technology Solutions as Sr.Software professional. The assessee filed his return of income for the AY.2009-10 on 30-07-2009 declaring total income of Rs.2,07,00,360/-. During the course of scrutiny assessment, the Assessing Officer observed from the details furnished by the assessee that the assessee had opened a bank account in ICICI Bank and transferred a sum of Rs.1,68,95,344/- from NRE Fixed Deposit account. The said sum represents maturity of Fixed Deposits of Rs.87,56,634/- and interest element of Rs.81,38,700/-. The Fixed Deposits in NRE account were made in the year 2002 that had matured in the year 2009. The interest received by the assessee was not offered to tax in the return of income filed by the assessee for the relevant period. The assessee during the course of assessment proceedings gave explanation that u/s.10(4) of the Act, interest income in the NRE A/c is exempt from tax. The assessee is resident outside India in terms of the definition of 'persons resident outside India' defined in section 2(q) of the Foreign Exchange Regulation Act [FERA], 1973. However, the Assessing Officer was not satisfied with the explanation furnished by the assessee and taxed the interest received on Fixed Deposits from the said account. The assessee accepted the assessment order. Thereafter, penalty proceedings were initiated against assessee u/s.271(c). The ACIT, Salary Circle-V, vide order u/s.271(1)(c) dt.28-06-2012 levied penalty of Rs.16,80,000/- on the assessee. The ACIT while imposing penalty held that exemption u/s.10(14) of the Act in respect of interest on NRE deposits is available only to non-resident Indians. Whereas, the assessee is resident. He further held that ignorance of law cannot be excused. The non-disclosure of income is deliberate on the part of the assessee.
Aggrieved by the penalty order, the assessee preferred an appeal before the CIT(Appeals). The CIT(Appeals) vide impugned order upheld the findings of Assessing Officer and confirmed levy of penalty u/s.271(1)(c). Now, the assessee has come in second appeal impugning the order of CIT(Appeals) in confirming levy of penalty.
3. Shri G.Baskar, appearing on behalf of the assessee submitted that the assessee had opened NRE A/c when he was sent on foreign assignment by the company. Thereafter, the amounts in NRE Savings A/c were transferred to NRE Fixed Deposits account in the year 2002 on various dates. The Fixed Deposit accounts matured in January, 2009 and March, 2009. The assessee was under bonafide impression that since the investment has been made from NRE A/c, the interest income thereon is exempt from tax u/s.10(4) of the Act. The belief of the assessee was further fortified by the fact when the bank also did not deduct tax at source on the maturity value of the Fixed Deposits. However, the explanation furnished by the assessee was not accepted by the Assessing Officer. It is not a case where the assessee has concealed any material facts. It is the case of mis-interpretation of legal provisions. The non-disclosure of interest was under the bonafide belief that the same is exempt u/s.10(4) of the Act. The ld.Counsel further contended that the assessee was sent on deputation to US by the company. After the completion of project, the assessee was called back to India. Due to specialized nature of job, the assessee was uncertain, whether he would continue to stay in India or would be sent to some other project abroad. The assessee had not returned to India with the intention to permanently settle down in India on his own will. Therefore, the assessee was under bonafide belief that the assessee is 'a resident outside India' within the meaning of Foreign Exchange Management Act [FEMA], 1999.
4. On the other hand, Shri A.Sasi Kumar, appearing on behalf of the Revenue vehemently supported the order of CIT(Appeals). The ld.DR submitted that the lapse on the part of assessee to file correct income was not on account of any inadvertent mistake or negligence but was purely a deliberate act of furnishing inaccurate particulars. The assessee cannot take benefit of fault of bank in not deducting TDS. The ld.DR prayed for dismissing the appeal of the assessee and confirming the penalty order.
5. We have heard the submissions made by the representatives of both the sides, and have also perused the orders of the authorities below. The assessee has not disclosed interest from Fixed Deposits in his return of income for the AY under consideration. The assessee had made investment in NRE Fixed Deposits from his NRE SB A/c in the year 2002. During that period, the assessee was sent on a particular assignment by the employer company to US. The assessee was allegedly under bonafide impression that since the deposits are made from NRE A/c, the interest income there from is exempt u/s.10(4), even though the assessee had returned to India and was a resident in India. The FERA, 1973 has been repealed and has been replaced with FEMA, 1999. The corresponding provisions contain in section 2(q) defining 'person resident outside India' in FERA, 1973 are contained in section 2(w) of FEMA, 1999. The 'person resident outside India' and 'persons resident in India' as defined under FEMA, 1999 are re-produced as under:
'(v) "person resident in India" means- (i) a person residing in India for more than one hundred and eighty-two days during the course of the preceding financial year but does not include—
(A) a person who has gone out of India or who stays outside India, in either case—
	(a)
	 
	for or on taking up employment outside India, or

	(b)
	 
	for carrying on outside India a business or vocation outside India, or

	(c)
	 
	for any other purpose, in such circumstances as would indicate his intention to stay outside India for an uncertain period;


(B) a person who has come to or stays in India, in either case, otherwise than—
	(a)
	 
	for or on taking up employment in India, or

	(b)
	 
	for carrying on in India a business or vocation in India, or

	(c)
	 
	for any other purpose, in such circumstances as would indicate his intention to stay in India for an uncertain period;


(ii) any person or body corporate registered or incorporated in India,
(iii) an office, branch or agency in India owned or controlled by a person resident outside India,
(iv) an office, branch or agency outside India owned or controlled by a person resident in India;
(w) "person resident outside India" means a person who is not resident in India;'
6. As per the contentions of ld.Counsel for the assessee, after returning back from USA, the assessee was not sure, whether he would stay in India or would be sent to another assignment abroad. Therefore, the assessee was allowed to retain NRE A/c till maturity. It is an admitted fact that the assessee was in the status of non-resident as per the provisions of FEMA (erstwhile FERA) during the years 2000-01, 2001-02 & 2002-03. The assessee returned to India in April, 2003. The investment was made by the assessee in NRE Fixed Deposit A/c during January, February & March, 2002. The bank also did not deduct tax at source on such interest income. This further gave impetus to the belief of the assessee that the interest income earned by the assessee is not taxable in view of the provisions of section 10(4) of the Act. It is equally un-denying the fact that ignorance of law is no excuse and the assessee cannot escape from tax liability if the deductor has failed to deduct tax at source.
7. In the present case, we find that the assessee has not offered interest income for tax due to wrong interpretations of the provisions of the Act and not on account of deliberate concealment of income or furnishing inaccurate particulars of such income. The assessee was under bonafide impression that he is a 'person resident outside India' as defined under FEMA. The explanation furnished by the assessee in not disclosing the interest income in the return appears to be quite genuine. We do not agree with the findings of the authorities below that the explanation furnished by the assessee is not covered by Clause(B) of Explanation-1 to Section 271(1)(c) of the Act. After examining chronology of events and documents on record, we are satisfied that the explanation furnished by assessee is bonafide and acceptable.
Accordingly, we set aside the impugned order and allow the appeal of the assessee.
SONAM 

*In favour of assessee.
IT: Where assessee had given truthful and cogent explanation without concealing facts why interest relating to earlier years, which was capitalized, had been accounted for as a liability in current years, penalty under section 271(1)(c) was not to be levied
■■■
[2014] 52 taxmann.com 328 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax
v.
Steel Authority of India Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NOS. 599 & 600 OF 2014
CM NO. 15750 OF 2014 
SEPTEMBER  25, 2014 
Section 271(1)(c), read with section 37(1), of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment years 1999-2000 and 2000-2001 - Whether where assessee has given truthful and cogent explanation without concealing facts why interest relating to earlier years, which was capitalized, had been accounted for as a liability in current year, penalty under section 271(1)(c) was not to be levied for furnishing inaccurate particulars of income by claiming prior period expenses - Held, yes [Para 12][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee, a public sector undertaking claimed various deductions including "interest" being an "adjustment relating to earlier years".

	■ 
	 
	The Assessing Officer found that income had escaped assessment as "adjustment relating to earlier years" had been allowed as a deduction in the assessment year in question. Consequently, notices under section 148 were issued. In the re-assessment orders, the Assessing Officer held that "interest" claimed pertained to earlier years, and was not related to the years in consideration. Therefore, the said interest claimed in the profit and loss account was disallowed. The Assessing Officer levied penalty for concealment of income. Under section 271(1)(c), for furnishing inaccurate particulars of income by claiming prior period expenses.

	■ 
	 
	The Commissioner (Appeals) by a common order set aside the penalty and observed that it was a case of wrong interpretation and understanding of the legal and accounting principles. Justification of the assessee should be accepted as bona fide.

	■ 
	 
	The Tribunal affirmed the said finding, holding that assessee had declared and disclosed full and true material facts in the returns.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The assessee had given truthful and cogent explanation without concealing or hiding facts why interest relating to earlier years, which was capitalized, had been accounted for as a liability in the current years. It cannot be doubted or even questioned that the assessee had disclosed all facts relating to the explanation offered. Nothing was hidden or concealed. The quantum of interest capitalized and decapitalized as mentioned by the assessee has not been doubted. It is not the case of the revenue that the assessee had tried to wrongly classify or camouflage the "prior period expenses". On the contrary, the assessee had given full particulars and details in the returns. [Para 12]

	■ 
	 
	The Commissioner (Appeals) in the quantum proceedings against the reassessment order did not entirely agree with the Assessing Officer and held that interest once capitalized cannot be de-capitalised. Thus, depreciation was allowed on the entire interest which had been capitalized without de-capitalization. It is noticeable that the capitalization of the interest in the earlier years was to the detriment of the assessee as it had resulted in higher taxation in the said assessment years. This reflects and indicates bona fides, rather than an attempt or desire to evade taxes. The conduct of the assessee or the adjustment made in the current assessment years were duly disclosed and informed to the Assessing Officer by way of a note in the original return. The anomaly and error was sought to be corrected and ratified for the future years. This was the justification and reason given. [Para 13]

	■ 
	 
	The Tribunal and the Commissioner (Appeals) after examining the factual matrix and the explanation given by the assessee, have come to the conclusion that the said explanation of the assessee was bona fide. This factual finding is reasonable, plausible and essentially a question of fact. The finding does not require interference and cannot be categorized as perverse. [Para 14]


Ms. Suruchi Aggarwal, Sr. Standing Counsel  for the Appellant. 
ORDER
 
CM No. 15750/2014 in ITA No. 599/2014 
Sanjiv Khanna, J. Exemption allowed, subject to all just exceptions.
1.1 Application stands disposed of.
ITA No. 599/2014 
ITA No. 600/2014 
1.2 These two appeals filed by the revenue under Section 260A of the Income Tax Act, 1961 (Act, in short) relate to the Assessment Years 1999-2000 and 2000-2001.
2. By the common impugned order dated 24.01.2014, Income Tax Appellate Tribunal ('Tribunal', in short), has affirmed the order of the Commissioner of Income Tax (Appeals) ['CIT(A)', in short], deleting penalty levied under Section 271 (1)(c) of the Act amounting to Rs 128.10 lacs for the assessment year 1999-2000 and Rs 19.25 lacs for the assessment year 2000-2001.
3. The respondent assessee, a Public Sector Undertaking during the relevant period operated integrated steel plants and was engaged in activities relating to manufacturing and sale of steel articles etc. The respondent-assessee had shown considerable capitalization of assets on account of expansion and modernization. As installation, erection and commissioning of new machinery involved substantiated gestation time, Interest, relatable to the borrowings from the date of acquisition to the date of putting the asset to use, were added to the value of the assets and accordingly capitalized. This capitalization of interest became subject matter of audit objections by the Chief Vigilance Commission (CVC, for short) and Comptroller and Auditor General of India (CAG, for short) for the reason that the interest capitalized was higher or more than justified/required. In other words, a part of the interest capitalized should have been claimed as a revenue expenditure. These objections were raised subsequent to the statutory audit and long after filling of tax returns and even assessments for the respective years. In order to comply with and meet the said audit objection, the excess interest was de-capitalized by debiting interest and crediting the assets in the two assessment years. The impact of the said adjustments was reflected in the Profit & Loss a/c as an "Adjustment relating to an earlier years", since the interest related to earlier years, though the decision was taken during the current years.
4. For the assessment year 1999-2000, respondent assessee claimed various deductions including "interest of Rs 366 lacs" being an "Adjustment relating to an earlier years". Likewise for assessment years 2000-2001, respondent assessee claimed various deductions including "interest of Rs 50 lacs" being an "Adjustment relating to an earlier years".
5. In the regular assessment proceedings, no disallowance was made, but then, the Assessing Officer found that income had escaped assessment as "adjustment relating to earlier years" had been allowed as a deduction in the assessment years in question. Consequently, notices under section 148 of the Act were issued.
6. In the re-assessment orders, the Assessing Officer held that "interest" claimed (Rs. 366 lacs and Rs. 50 lacs for the assessment years 1999-2000 and 2000-01) pertained to earlier years, and was not related to the years in consideration. Therefore, the said interest claimed in the profit and loss account was disallowed. We are not concerned with the quantum order in these appeals, but with the penalty of Rs. 128 lacs and Rs. 19.25 lacs, for concealment of income, imposed by the Assessing Officer, under section 271(1)(c) of the Act, for furnishing inaccurate particulars of income by claiming prior period expenses.
7. Before we dwell on the appellate orders, we notice with regret, failure of the Assessing Officer to consider the justification and reasons given by the assessee for making the claim and failure to notice and consider Explanation 1 to Section 271(1)(c) of the Act. The two penalty orders are identically worded and for the sake of convenience, the entire reasoning given by the Assessing Officer is reproduced below:—
"The AO observed that the claim of the assessee was not admissible as it could not be proved that the liability has been incurred during the year consideration. This issue was confirmed by the CIT(A) also. The interest had been capitalized by the assessee from the date of commencement of production. The C&AG auditors appear to have counted trial production as full production. The interest has, therefore, been de-capitalized based on wrong premises. Moreover, it is not possible to capitalize & de-capitalized in this way. In my opinion, the action of the AO in not allowing the reversal an account of decapitalization was justified. Hence, it is clear that the assessee has claimed capitalized interest on certain Plant & Machinery which was not allowable as per the provisions of the Act. Hence I am satisfied that the assessee had concealed the particulars of income and had also furnished inaccurate particulars of its income and thus committed default within the meaning of explanation 1 to Sec. 271(1)(c)."
(The first two sentences in the above quote refers to the orders passed in the quantum proceedings.)
8. Penalty imposed under section 271(1)(c) is a civil liability. The section is enacted as a provision to assist and to vigorously check and prevent loss of revenue, but penalty for concealment can be imposed after noticing and applying the provisions of Section 271 (1)(c) of the Act including Explanation 1. This is the primary and the basic flaw in the penalty orders passed by the Assessing Officer.
9. The C.I.T (A) by a common order dated 20.5.2013 set aside the penalty and observed that it was a case of wrong interpretation and understanding of the legal and accounting principles. Justification of the assessee should be accepted as bona fide. He observed:—
"After considering the facts of the case and the submissions of the appellant which have sufficient force, I am inclined to hold that the appellant has neither concealed income nor furnished inaccurate particulars for ,AY 1999-2000 and 2000-01. The entries have been passed in the books of account in a bona fide manner and as per the guidelines of the auditors and there is no case for penalty. Hence the penalty of Rs. 1,28,10,000/- and Rs. 19,25,000/- imposed by the Assessing officer is hereby deleted."
10. The Tribunal has affirmed the said finding, holding that assessee had declared and disclosed full and true material facts in the returns. The Tribunal held:
"4. We have heard rival contentions and perused the material available on record. It has not been disputed that the changes in capitalization or de- capitalization of interest were effected by the assessee consequent to well controlled and regulated statutory regime under the aegis of Central Government. The assessee's book results after statutory audit are subjected to audit and correction of CVC and CAG. The changes carried out by the assessee are in consonance to the recommendations of CVC and CAG. Besides, these details were filed along with the return of income. All these factors make the assessee's case squarely falling within the purview of Supreme Court judgment in the case of Reliance Petroproducts (supra) and other case laws cited by the assessee. On over all consideration of the facts and circumstances, we see no infirmity in the order of CIT(A) deleting these penalties. His orders are upheld".
11. The appellate orders by the C.I.T (A) and the Tribunal take due notice of the factual matrix and examine the question of bona fides. It stands recorded that the returns filed and income declared was as per the statutory audit report and the interest paid had been capitalized. Subsequently, audit objections that excessive interest had been capitalized, were raised by CVC and CAG. In other words, a part of interest so capitalized should have been treated as revenue expenditure. In order to comply with the said objections, excess interest was decapitalised. This impacted, the profit and loss account for the current years, even when the interest related to earlier years, as the enteries in the profit and loss account and in the books were made in the current years. The de-capitalization was under-taken in the two assessment years and therefore had compressed the profits in the years in question. The reason given was that the decision to de-capitalize was taken in the years in question. On the issue, relating to capitalization and de- capitalization, the assessee was guided by the opinion of the auditors and consultants. These were certainly accountancy issues, complex and capable of different opinions and understanding at each step.
12. The assessee had given truthful and cogent explanation without concealing or hiding facts why interest relating to earlier years, which was capitalized, had been accounted for as a liability in the current years. It cannot be doubted or even questioned that the assessee had disclosed all facts relating to the explanation offered. Nothing was hidden or concealed. The quantum of interest capitalized and decapitalized as mentioned by the assessee has not been doubted. It is not the case of the revenue that the assessee had tried to wrongly classify or camouflage the "prior period expenses". On the contrary, the assessee had given full particulars and details in the returns. In the notes of accounts, filed with the original returns, the assessee had prudently and being tentative, mentioned:-
"Normally the erection, installation and commissioning of plant and machinery in our case takes a considerable time - more than one year. The interests incurred on borrowing related to it are capitalized. The capitalization of interest is by debiting capital WIP/Plant & machinery and crediting interest. The company has a number of expansion schemes in progress at any given time. When the plant is commissioned, it is shifted from Capital work in progress (WIP) to plant on the basis of capitalization report. In some cases, the subsequent events bring out the capitalization of a particular scheme over and under capitalized on erroneous adjustments between the schemes or on account of an error in date of start or finish or erection, etc. such error are correct when discovered. It has been found in this year (1999-2000) that interest of 366 lacs had been excess capitalization in various expansion schemes (50 lac in year 2000-2001).
It has thus reduced the capitalization of interest by debiting interest and crediting Plant & Machinery. Since the interest was credited (and capital WIP debited) in the earlier years, the reversal by debiting interest (and crediting P&M) has been shown as an adjustment relating to earlier years. If the department does not accept this reversal then it will have to allow a higher depreciation on Plant & Machinery year after year. Otherwise, the cost WOV of Plant & Machinery cannot be adjusted u/s 43 of the I. T. Act."
13. The C.I.T (A) in the quantum proceedings against the reassessment order did not entirely agree with the Assessing Officer and held that interest once capitalized cannot be de-capitalised. Thus, depreciation was allowed on the entire interest which had been capitalized without de-capitalization. It is noticeable that the capitalization of the interest in the earlier years was to the detriment of the assessee as it had resulted in higher taxation in the said assessment years. This reflects and indicates bona fides, rather than an attempt or desire to evade taxes. The conduct of the assessee or the adjustment made in the current assessment years were duly disclosed and informed to the Assessing Officer by way of a note in the original return. The anomaly and error was sought to be corrected and ratified for the future years. This was the justification and reason given.
14. The Tribunal and the CIT (Appeals) after examining the factual matrix and the explanation given by the assessee, have come to the conclusion that the said explanation of the assessee was bona fide. This factual finding is reasonable, plausible and essentially a question of fact. The finding does not require interference and cannot be categorized as perverse.
15. The appeals are accordingly dismissed.
RANJAN 

*In favour of assessee.
 Arising out of order of ITAT dated 24-1-2014. 
IT : Where Tribunal found that only administrative expenditure was incurred and that was estimated at 5 per cent of dividend earned, it was justified in restricting disallowance under section 14A at 5 per cent of dividend income
IT : Without recording requisite satisfaction under section 145(3) addition made on estimate basis was not justified
■■■
[2015] 53 taxmann.com 20 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax-9, Mumbai
v.
Teletronics Dealing Systems (P.) Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 1296 OF 2012†
SEPTEMBER  25, 2014 
Section 14A of the Income-tax Act, 1961, read with rule 8 of the Income-Tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (In case of certain incomes/Dividend) - Assessee earned dividend income and claimed exemption under section 10(34) - Assessing Officer worked out disallowance under section 14A by applying rule 8D - On appeal, Tribunal found that only administrative expenditure was incurred and that was estimated at 5 per cent of dividend earned - Whether Tribunal was justified in restricting disallowance under section 14A to 5 per cent of dividend income - Held, yes [Para 4] [In favour of assessee] 
Section 145 of the Income-tax Act, 1961 - Method of Accounting - Rejection of books of account (Recording of reasons) - Whether without recording requisite satisfaction in terms of section 145(3) to reject books of account, Assessing Officer was not justified in making addition on estimate basis - Held, yes [Para 5] [In favour of assessee] 
CASE REVIEW
 
Godrej and Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) (para 4) followed.
CASES REFERRED TO
 
Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) (para 3).
Tejveer Singh  for the Appellant. 
ORDER
 
1. We have heard Mr. Tejveer Singh appearing for the revenue in support of this appeal. He challenges the order of the tribunal dated 21st March, 2012 in Income Tax Appeal No.2588/Mum/2011 and 3440/Mum/2011.
2. Mr. Tejveer Singh submits that there are five substantial questions of law and which emerge from this order.
3. In relation to question (d) and which is covered by the judgment of this Court in the case of Godrej and Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203  Mr. Tejveer Singh would submit that disallowance made and restricted to 5% of the dividend received was improper. This Court in the Division Bench's judgment, namely, Godrej & Boyce Mfg. Co. (supra) held that disallowance should be reasonable estimation of the expenditure. In such circumstances assumption by the tribunal is improper.
4. Paragraph 13 and 14 of the tribunal's order refers to issue to disallowance under section 14A of the Income Tax Act, 1961. That was in relation to expenditure incurred in earning dividend income. A dividend income of Rs.11,68,431/- was earned and the exemption under section 10(34) of the Income Tax Act was claimed. The assessing officer worked out the disallowance of Rs. 1,05,670/- applying Rule 8D of the Income Tax Rules. The argument of assessee was that there was no expenditure in earning this exempted income. The Commissioner of Income Tax (Appeals) confirmed this addition. The tribunal has found that there was interest applicable on the dividend earned and only administrative expenditure was incurred and that was estimated at 5% of the dividend earned. It was found to be reasonable in the given facts and circumstances that we are of the opinion that the judgment of this Court has been followed and correctly applied. The question (d) is not substantial question of law.
5. In relation to three other questions, the argument is common. It is that by section 145 of the Income Tax Act, 1961, the Assessing Officer has to record satisfaction about correctness or completeness of the Account of assessee or where the method of accounting provided in sub-section (1) of section 145 or accounting standards as notified under sub-section (2), have not been regularly followed by the assessee, then, the assessing officer may make an assessment as provided in section 144. Mr. Tejveer Singh submits that when the assessee was not coming forward, not giving any explanation then the assessing officer cannot be faulted for recording that he is not satisfied about correctness or completeness of account of the assessee. Such finding should not have been reversed by the tribunal. More so, when it was upheld by the Commissioner of Income Tax (Appeals). In relation to these questions what we find is that the assessing officer has been faulted for not following section 145(3) of the Act. The tribunal has held that before the assessing officer records satisfaction about the correctness or completeness of the accounts of the assessee, he ought to have given proper opportunity to the assessee. The books of account could not have been rejected casually. The tribunal in paragraph 5 has held that rejection of books of account was not itself correct. It was not done by giving proper opportunity to the assessee. The rejection is high handed. There was an affidavit filed even before the Commissioner of Income Tax (Appeals) and the revenue did not controvert the contents thereof. However, the assessing officer made addition of gross profit and that was a matter clarified by the assessee in this Affidavit. The Commissioner of Income Tax has not uphold this gross profit addition. The comparison by the assessing officer and by looking at the very document, namely, the profit and loss account was improper. The merits of addition have been gone into in paragraphs 5 and 6 of the impugned order. The tribunal has termed the approach of assessing officer as unfortunate. It is termed as arbitrary, high handed and cannot be sustained. Without examining the basic parameters for rejection of the books of accounts the revenue goes in appeal before the tribunal, this is what is faulted by the tribunal. To our mind, the complaint of the assessee before the tribunal was wholly justified. Not only did the assessing officer fail to record the requisite satisfaction in terms of section 145(3) but proceeded to make addition and that was estimate which was also not sound. In such circumstances the other questions are also not substantial questions of law enabling us to interfere in our appellate jurisdiction. The appeal is devoid of merits. It is dismissed.
VARSHA 

*In favour of assessee.
†Arising out of order of Tribunal in ITA Nos. 2588/MUM/2011 and 3440/MUM/2011, dated 21-3-2012. 
IT : By virtue of lien on securities under rule 43 of Bombay Stock Exchange Rules, BSE being secured creditor of defaulting member would have priority over dues of Income - tax department 
■■■
[2014] 51 taxmann.com 246 (SC) 
SUPREME COURT OF INDIA 
Stock Exchange, Bombay
v.
V.S. Kandalgaonkar
R.M. LODHA, CJI. 
KURIAN JOSEPH AND R.F. NARIMAN, JJ. 
CIVIL APPEAL NO. 4354 OF 2003†
SEPTEMBER  25, 2014 
Section 226 of the Income-tax Act, 1961, read with sections 8 and 9 of the Securities Contracts (Regulation) Act, 1956 - Collection and recovery of tax - Other modes of recovery (Priority over debts) - Power of Central Government to direct rules to be made or to make rules - Whether a membership card is only a personal permission from Stock Exchange to exercise rights and privileges that may be given subject to Rules, Bye-Laws and Regulations of Exchange and moment a member is declared a defaulter, his right of nomination shall cease and vest in Exchange because even personal privilege given is at that point taken away from defaulting member - Held, yes - Whether by virtue of rule 43 of Bombay Stock Exchange Rules security provided by a member shall be a first and paramount lien for any sum due to Stock Exchange - Held, yes - Whether thus, Bombay Stock Exchange being secured creditor would have priority over Govt. dues and if a member of BSE was declared a defaulter, Income-tax department would not have priority over all debts owned by defaulter member - Held, yes [Paras 14, 17, 22 & 25] 
FACTS
 
	■ 
	 
	The Stock Exchange, Bombay declared S as a defaulter with immediate effect as he had failed to meet his obligations and discharge his liabilities.

	■ 
	 
	By a notice dated 5-10-1995 issued under section 226(3) of the Income-tax Act, the Income-tax Department wrote to the Stock Exchange and told them that membership card of S being liable to be auctioned, the amount realized at such auction should be paid towards Income-tax dues of assessment years 1989-90 and 1990-91 amounting to Rs. 25.43 lakhs.

	■ 
	 
	The Stock Exchange, Bombay replied to the said notice and stated that under rules 5 and 6 of the Stock Exchange the membership right is a personal privilege and is inalienable.

	■ 
	 
	Further, under Rule 9 on death or default of a member his right of nomination shall cease and vest in the Exchange and accordingly the membership right of S had vested with the Exchange on his being declared a defaulter. That being the case, since the Exchange was now and had always been the owner of the membership card, no amount of tax arrears of S were payable by it.

	■ 
	 
	By a prohibitory order dated 10-5-1996, the Income-tax Department prohibited and restrained the Stock Exchange from making any payment relating to S to any person whomsoever otherwise than to the Income-tax Department.

	■ 
	 
	The Solicitors of the Stock Exchange, Bombay wrote to the Income-tax Department calling upon them to withdraw the prohibitory order in view of the fact that the membership right of the Exchange is a personal privilege and is inalienable. The Tax Department wrote back to the Bombay Stock Exchange refusing to recall its prohibitory order.

	■ 
	 
	The Stock Exchange then filed a Writ Petition for quashing the impugned order dated 10-5-1996.

	■ 
	 
	However, most of the contentions of the Stock Exchange were rejected and the Writ Petition was dismissed.

	■ 
	 
	On appeal to the Supreme Court:


HELD
 
	■ 
	 
	A reading of rules 5 and 9 lead to the conclusion that a membership card is only a personal permission from the Stock Exchange to exercise the rights and privileges that may be given subject to Rules, Bye-Laws and Regulations of the Exchange. Further, the moment a member is declared a defaulter, his right of nomination shall cease and vest in the Exchange because even the personal privilege given is at that point taken away from the defaulting member. The matter is no longer res integra. [Para 14]

	■ 
	 
	It is clear therefore that no accrued right to property was ever vested in the defaulting member. [Para 15]

	■ 
	 
	The rules and the bye-laws also make this clear. Under rule 16(iii), whenever the Governing Board exercises the right of nomination in respect of a membership which vests in the Exchange, the ultimate surplus that may remain after the membership card is sold by the Exchange comes only to the Exchange - it does not go to the member. This is in contrast with bye-law 400 (ix) which, deals with the application of the defaulting member's other assets and securities, and in this case ultimately the surplus is paid only to the defaulting member, making it clear that these amounts really belonged to the defaulting member. [Para 16]

	■ 
	 
	It is clear that the conclusion of the High Court that the proceeds of a card which has been auctioned can be paid over to the Income-tax Department for the dues of the member by virtue of rule 16 (iii) is incorrect as such member at no point owns any property capable of attachment. [Para 17]

	■ 
	 
	Rules 36 to 46 belong to a Chapter in the Rules entitled 'Membership Security'. Rule 36 specifies that a new member shall on admission provide security and shall maintain such security with the Stock Exchange for a determined sum at all the times that he carries on business. Rule 37 deals with the form of such security and states that it may be in the form of a deposit of cash or deposit receipt of a Bank or in the form of security approved by the Governing Board. Rule 38 deals with how these securities are held. Rule 41 enables the member to withdraw any security provided by him if he provides another security in lieu thereof of sufficient value to the satisfaction of the Governing Board. Rule 43 states that the security provided shall be a first and paramount lien for any sum due to the Stock Exchange and Rule 44 deals with the return of such security under certain circumstances. On a conjoint reading of these Rules what emerges is as follows: 

	(i)
	 
	The entire Chapter deals only with security to be provided by a member as the Chapter heading states; 

	(ii)
	 
	The security to be furnished can be in various forms. What is important is that cash is in the form of a deposit and securities are also 'deposited' with the Stock Exchange under rule 37; 

	(iii)
	 
	Rule 38 which is crucial provides how securities are to be 'held' which is clear from the marginal note appended to it. What falls for construction is the expression 'securities shall be transferred to and held'. The expression 'transfer' can depending upon its context mean transfer of ownership or transfer of possession. It is clear that what is transferred is only possession as the member only 'deposits' these securities. Further a share transfer can be accomplished by physically transferring or delivering a share certificate together with a blank transfer form signed by the transferor. The transfer of shares in favour of the Stock Exchange is only for the purposes of easy liquidity in the event of default. 

	(iv)
	 
	The expression 'transferred' must take colour from the expression 'lodged' in rule 38 when it comes to deposits of cash. Understood in this sense, transfer only means delivery for the purposes of holding such shares as securities;

	(v)
	 
	This is also clear from the language of rule 38 when it says 'such deposit shall be entirely at the risk of the member providing the security ………..' Obviously, first and foremost the cash lodged and the shares transferred are only deposits. Secondly, they are entirely at the risk of the member who provides the security making it clear that such member continues to be the owner of the said shares by way of security for otherwise they cannot possibly be at the member's risk; 

	(vi)
	 
	Under rule 41 a member may withdraw any security provided by him if he satisfies the conditions of the Rules. This again shows that what is sought to be withdrawn is a security which the member owns; 

	(vii)
	 
	By rule 43 a lien on securities is provided to the Stock Exchange. Such lien is only compatible with the member being owner of the security, for otherwise no question arises of an owner (the Stock Exchange) having a lien on its own movable property; 

	(viii)
	 
	Therefore, when rule 44 speaks of repayment and transfer it has to be understood in the above sense as the security is being given back to the member under the circumstances mentioned in the Rule; 

	(ix)
	 
	Bye-law 326 and 330 also refer to securities that are 'deposited' by the defaulter and recovery of securities and "other assets" due. Obviously, therefore, securities which are handed over to the exchange continue to be assets of the member which can be liquidated on default. 

	(x)
	 
	The argument of Stock Exchange would also create a dichotomy between "cash lodged" and Bank Deposit Receipts and securities 'transferred'. The form a particular security takes cannot possibly lead to a conclusion that cash lodged, being only a deposit, continues to belong to the member, whereas Bank Deposit Receipts and securities, being "transferred" would belong to the Stock Exchange. [Para 17]

	■ 
	 
	It is settled law that Government debts have precedence only over unsecured creditors. What has been argued is that the moment the Stock Exchange has a lien over the member's securities, it would have precedence over income - tax dues. There is force in this submission. [Para 19]

	■ 
	 
	In the present case, the first and paramount lien given to the Stock Exchange is by rule 43 of the Rules made under section 8 of the Securities Contract Act. Sections 7A, 8 and 30 of the Securities Contracts (Regulations) Act 1956 deal with the power of recognized Stock Exchanges making rules restricting voting rights; rules relating to Stock Exchanges generally including membership thereof; and rules to carry out the purposes of the Securities Contracts (Regulation) Act respectively. Whereas, the rules made under section 7A and section 8 are made by recognized Stock Exchanges with the approval of the Central Government and published in the Official Gazette, rules made under section 30 are made by the Central Government itself for purposes of carrying into effect the objects of the Securities Contracts (Regulation) Act. [Para 20]

	■ 
	 
	It will be seen that whether a rule is made under section 7A, section 8 or section 30, all rules made under the Act are to be laid before Parliament, making it clear thereby that rules made under each of these provisions are statutory in nature. The fact that the Stock Exchange makes these rules under sections 7A and 8 as opposed to the Central Government making them under section 30 does not take the matter very much further. Section 3(51) of the General Clauses Act defines "Rules" as meaning "a rule made in exercise of power conferred by law and shall include a Regulation made as a rule under any enactment." It is clear from this definition of 'Rule' also that Stock Exchanges who make rules in exercise of powers conferred by the Securities Contracts (Regulation) Act are equally "Rules" and therefore subordinate legislation. This makes it amply clear that the lien spoken of by Rule 43 is a lien, conferred by Rules under a statute. [Para 21]

	■ 
	 
	The question in instant case is whether the lien exercised under Rule 43 by the Stock Exchange can be said to be a superior right to income tax dues which may become payable by virtue of the Stock Exchange being a secured creditor. [Para 22]

	■ 
	 
	It was argued that such lien would not include any lien provided by or dependent on an agreement to give security, whether or not such lien is also provided by or dependent upon statute, and whether or not such lien is made fully effective by statute. [Para 23]

	■ 
	 
	The first thing to be noticed is that the Income tax Act does not provide for any paramountcy of dues by way of income - tax. This is why the Court in Dena Bank v. Bhikhabbhai Prabhudas Parekh & Co. [2005] 5 SCC 694 held that Government dues only have priority over unsecured debts and in so holding the court referred to a judgment in Giles v. Grover [1832] (131) English Reports 563 in which it has been held that the Crown has no precedence over a pledgee of goods. In the present case, the common law of England qua Crown debts became applicable by virtue of Article 372 of the Constitution which states that all laws in force in the territory of India immediately before the commencement of the Constitution shall continue in force until altered or repealed by a competent legislature or other competent authority. In fact, in Collector of Aurangabad  v.  Central Bank of India 1967 (3) SCR 855 after referring to various authorities held that the claim of the Government to priority for arrears of income tax dues stems from the English common law doctrine of priority of Crown debts and has been given judicial recognition in British India prior to 1950 and was therefore 'law in force' in the territory of India before the Constitution and was continued by Article 372 of the Constitution. [Para 24]

	■ 
	 
	In the present case, the lien possessed by the Stock Exchange makes it a secured creditor. That being the case, it is clear that whether the lien under rule 43 is a statutory lien or is a lien arising out of agreement does not make much of a difference as the Stock Exchange, being a secured creditor, would have priority over Government dues. [Para 25]

	■ 
	 
	The Stock Exchange's appeal is allowed and the impugned judgment passed by the Division Bench of the Bombay High Court is set aside. [Para 26]


CASE REVIEW
 
Stock Exchange, Bombay v. V.S. Kandalgaonkar [2003] 44 SCL 254 (Bom.) (para 26) set aside;
Stock Exchange v. Asstt. CIT [2001] 30 SCL 332 (SC) (para 17) and Vasudev Ramchandra Shelat v. Pranlal Jayanand Thakar 1975 (1) SCR 534 (para 17) followed.
CASE REFERRED TO
 
Stock Exchange v. Asstt. CIT [2001] 30 SCL 332 (SC) (para 11), Isha Valimohamed v. Haji gulam Mohamad & Haji Data Trust 1975 (1) SCR 720 (para 15), Vasudev Ramchandra Shelat v. Pranlal Jayanand Thakar 1975 (1) SCR 534 (para 17), Bombay Stock Exchange v. Jaya J. Shah [2003] 47 SCL 776 (SC) (para 17), Dena Bank v. Bhikhabhai Prabhudas Parekh & Co. [2005] 5 SCC 694 (para 19), Triveni Shankar Saxena v. State of U.P. [1992] Supp (1) SCC 524 (para 19), K. Saradambal v. Jagannathan [1972] 42 Comp. Cas 359 (Mad.) (para 19), Forwarding (P.) Ltd. v. Trustees, Port of Vizagapatnam [1987] 61 Comp. Cas. 513 (Bom.) (para 22), Board of Trustees, Port of Mumbai v. Indian Oil Corpn. [1999] 19 SCL 243 (SC) (para 22), Giles v. Grover [1832] 131 English Reports 563 (para 24) and Collector of Aurangabad v. Central Bank of India [1967] 3 SCR 855 (para 24).
R.P. Bhatt, Sr. Adv., Arijit Prasad, B.V. Balaram, Bhargava V. Desai and Anil Katiyar, Advocates  for the Respondent. 
JUDGMENT 
 
R.F. Nariman, J. - The present matter arises as the result of a member of a Stock Exchange being declared a defaulter. The Income Tax Department claims that it has priority over all debts owed by the defaulter member, whereas the Stock Exchange, Bombay claims otherwise.
2. The facts necessary to appreciate the controversy are as follows:
By a notice dated 29th June 1994, the Stock Exchange, Bombay declared Shri Suresh Damji Shah as a defaulter with immediate effect as he had failed to meet his obligations and discharge his liabilities. By a notice dated 5th October 1995 issued under Section 226 (3) of the Income Tax Act, the Income Tax Department wrote to the Stock Exchange and told them that Shri Shah's membership card being liable to be auctioned, the amount realized at such auction should be paid towards Income Tax dues of Assessment Year 1989-90 and 1990-91 amounting to Rs.25.43 Lakhs. The Stock Exchange, Bombay by its letter dated 11th October 1995 replied to the said notice and stated that under Rules 5 and 6 of the Stock Exchange the membership right is a personal privilege and is inalienable. Further, under Rule 9 on death or default of a member his right of nomination shall cease and vest in the Exchange and accordingly the membership right of Shri Shah has vested with the Exchange on his being declared a defaulter. This being the case, since the Exchange is now and has always been the owner of the membership card, no amount of tax arrears of Shri Shah are payable by it. By a prohibitory order dated 10th May 1996, the Income Tax Department prohibited and restrained the Stock Exchange from making any payment relating to Shri Shah to any person whomsoever otherwise than to the Income Tax Department. The amount claimed in the prohibitory order was stated to be Rs. 37.48 Lakh plus interest. On 18th July 1996, the Solicitors of the Stock Exchange, Bombay wrote to the Income Tax Department calling upon them to withdraw the prohibitory order dated 10th May 1996 in view of the fact that the membership right of the Exchange is a personal privilege and is inalienable. By a letter dated 27th December 1996, the Tax Department wrote back to the Bombay Stock Exchange refusing to recall its prohibitory order. Meanwhile, Shri Shah applied to be re-admitted to the Stock Exchange which application was rejected by the Stock Exchange on 13th February, 1997.
3. The Stock Exchange then filed a Writ Petition being Writ Petition No. 220 of 1997 dated 24th December 1996 in which the following reliefs were claimed:
	(a)
	 
	that this Hon'ble Court may be pleased to issue a writ of certiorari or a writ in the nature of certiorari or any other appropriate writ, order or direction under Article 226 of the Constitution of India calling for the records in relation to the recovery proceedings initiated by the Respondents against Mr. Suresh D. Shah and after going through the same and examining the legality and validity thereof to quash and set aside the impugned notice dated 5th October, 1995 and the impugned order dated 10th May 1996, Impugned Notice/ letter dated 27th December 1996 being Exhibits "D", "F" and "H" hereto;

	(b)
	 
	that this Hon'ble Court may be pleased to issue a writ of mandamus or any other appropriate writ, order or direction under Article 226 of the Constitution of India ordering and directing the Respondents to withdraw forthwith the recovery proceedings initiated against in respect of the dues of Mr Suresh D. Shah and ordering and directing the Respondents to withdraw forthwith the impugned notice dated 5th October, 1995 and the impugned notice dated 5th October, 1995 and the impugned prohibitory Order dated 10th May, 1996, Impugned Notice/letter dated 27th December 1996 being Exhibits "D", "F" and "H" hereto;

	(c)
	 
	that this Hon'ble Court be pleased to permit the Petitioner to exercise the right of nomination in respect of the membership right of Suresh D. Shah in favour of such person as the petitioner may decide and to apply the consideration received therefore and also appropriate all other securities placed with the Petitioner by Suresh d. Shah and which have vested in the Petitioner in accordance with the Rules, Bye-laws and regulations of the Petitioner;


4. The Writ Petition was finally heard and by a judgment dated 27th March 2003, most of the contentions of the Stock Exchange were rejected and the Writ Petition was dismissed.
5. A Special Leave Petition was filed against the said judgment being SLP(Civil) No. 8245 of 2003 in which, by an order dated 7th May 2003, the operation of the judgment was not stayed to the extent that it specifically directed the petitioner to make certain payments and handover securities to the Income Tax Department. However, in so far as the judgment declared law, the operation of such declaration of law was stayed.
6. As this Civil Appeal raises important questions of law both from the point of view of the Bombay Stock Exchange and the Income Tax Department, we are going into the matter in some detail.
7. Section 226 of the Income Tax Act provides for a garnishee notice in the following terms:
"Section 226 3(i) The assessing officer or tax recovery officer may, at any time or from time to time, by notice in writing require any person from whom money is due or may become due to the assessee or any person who holds or may subsequently hold money for or on account of the assessee, to pay the assessing officer or tax recovery officer either forthwith upon the money becoming due or being held or at or within the time specified in the notice (not being before the money becomes due or is held) so much of the money as is sufficient to pay the amount due by the assessee in respect of arrears or the whole of the money when it is equal to or less than that amount."
Under Sub-section (x), if the person to whom a notice is sent fails to make payment in pursuance thereof he shall be deemed to an assessee in default. Rule 26 of Schedule II of the Income-tax Act then provides:
"26. Debts and Shares, etc. — (1) In case of—
	(a)
	 
	a debt not secured by a negotiable instrument,

	(b)
	 
	a share in a corporation, or

	(c)
	 
	other movable property not in the possession of the defaulter except property deposited in, or in the custody of, any court,the attachment shall be made by a written order prohibiting, —

	(i)
	 
	in the case of the debt - the creditor from recovering the debt and the debtor from making payment thereof until the further order of the tax recovery officer;

	(ii)
	 
	in the case of the share - the person in whose name the share may be standing from transferring the same or receiving any dividend thereon;

	(iii)
	 
	in the case of the other movable property (except as aforesaid) - the person in possession of the same from giving it over to the defaulter. 


(2) A copy of such order shall be affixed on some conspicuous part of the office of the tax recovery officer, and another copy shall be sent, in the case of the debt, to the debtor, in the case of the share, to proper officer of the corporation, and in the case of the other movable property (except as aforesaid), to the person in possession of the same.
(3) A debtor prohibited under clause (i) of sub-rule (1) may pay the amount of his debt to the tax recovery officer, and such payment shall discharge him as effectually as payment to the party entitled to receive the same."
Sections 8 and 9 of the Securities Regulations Act, 1956 deal with Rules, Regulations and Bye-Laws to be made in respect of Stock Exchanges. Sections 8 and 9 of the said Act read as follows:
"8. Power of Central Government to direct rules to be made or to make rules—
(1) Where, after consultation with the governing bodies of stock exchanges generally or with the governing body of any stock exchange in particular, the Central Government is of opinion that it is necessary or expedient so to do, it may, by order in writing, together with a statement of the reasons therefore, direct recognised stock exchanges generally or any recognised stock exchange in particular, as the case may be, to make any rules or to amend any rules already made in respect of all or any of the matters specified in sub-section (2) of section 3 within a period of two months from the date of the order.
(2) If any recognised stock exchange fails or neglects to comply with any order made under sub-section (1) within the period specified therein, the Central Government may make the rules for, or amend the rules made by, the recognised stock exchange, either in the form proposed in the order or with such modifications thereof as may be agreed to between the stock exchange and the Central Government.
(3) Where in pursuance of this section any rules have been made or amended, the rules so made or amended shall be published in the Gazette of India and also in the Official Gazette or Gazettes of the State or States in which the principal office or offices of the recognised stock exchange or exchanges is or are situate, and, on the publication thereof in the Gazette of India, the rules so made or amended shall, notwithstanding anything to the contrary contained in the Companies Act, 1956 (1 of 1956), or in any other law for the time being in force, have effect, as if they had been made or amended by the recognised stock exchange or stock exchanges, as the case may be.
9. Power of recognised stock exchanges to make bye-laws.—
(1) Any recognised stock exchange may, subject to the previous approval of the Securities and Exchange Board of India, make bye-laws for the regulation and control of contracts.
(2) In particular, and without prejudice to the generality of the foregoing power, such bye-laws may provide for—
	(a)
	 
	the opening and closing of markets and the regulation of the hours of trade;

	(b)
	 
	a clearing house for the periodical settlement of contracts and differences thereunder, the delivery of and payment for securities, the passing on of delivery orders and the regulation and maintenance of such clearing house;

	(c)
	 
	the submission to the Securities and Exchange Board of India by the clearing house as soon as may be after each periodical settlement of all or any of the following particulars as the Securities and Exchange Board of India may, from time to time, require, namely;—

	(i)
	 
	the total number of each category of security carried over from one settlement period to another;

	(ii)
	 
	the total number of each category of security, contracts in respect of which have been squared up during the course of each settlement period;

	(iii)
	 
	the total number of each category of security actually delivered at each clearing;

	(d)
	 
	the publication by the clearing house of all or any of the particulars submitted to the Securities and Exchange Board of India under clause (c) subject to the directions, if any, issued by the Securities and Exchange Board of India in this behalf;

	(e)
	 
	the regulation or prohibition of blank transfers;

	(f)
	 
	the number and classes of contracts in respect of which settlements shall be made or differences paid through the clearing house;

	(g)
	 
	the regulation, or prohibition of bundles or carry-over facilities;

	(h)
	 
	the fixing, altering or postponing of days for settlements;

	(i)
	 
	the determination and declaration of market rates, including the opening, closing, highest and lowest rates for securities;

	(j)
	 
	the terms, conditions and incidents of contracts, including the prescription of margin requirements, if any, and conditions relating thereto, and the forms of contracts in writing;

	(k)
	 
	the regulation of the entering into, making, performance, rescission and termination, of contracts, including contracts between members or between a member and his constituent or between a member and a person who is not a member, and the consequences of default or insolvency on the part of a seller or buyer or intermediary, the consequences of a breach or omission by a seller or buyer, and the responsibility of members who are not parties to such contracts;

	(l)
	 
	the regulation of taravani business including the placing of limitations thereon;

	(m)
	 
	the listing of securities on the stock exchange, the inclusion of any security for the purpose of dealings and the suspension or withdrawal of any such securities, and the suspension or prohibition of trading in any specified securities;

	(n)
	 
	the method and procedure for the settlement of claims or disputes, including settlement by arbitration;

	(o)
	 
	the levy and recovery of fees, fines and penalties;

	(p)
	 
	the regulation of the course of business between parties to contracts in any capacity;

	(q)
	 
	the fixing of a scale of brokerage and other chargers;

	(r)
	 
	the making, comparing, settling and closing of bargains;

	(s)
	 
	the emergencies in trade which may arise, whether as a result of pool or syndicated operations or cornering or otherwise, and the exercise of powers in such emergencies, including the power to fix maximum and minimum prices for securities;

	(t)
	 
	the regulation of dealings by members for their own account;

	(u)
	 
	the separation of the functions of the jobbers and brokers;

	(v)
	 
	the limitations on the volume of trade done by any individual member in exceptional circumstances;

	(w)
	 
	the obligation of members to supply such information or explanation and to produce such documents relating to the business as the governing body may require.


(3) The bye-laws made under this section may—
	(a)
	 
	specify the bye-laws the contravention of which shall make a contract entered into otherwise than in accordance with the bye-laws void under sub-section (1) of section 14;

	(b)
	 
	provide that the contravention of any of the bye-laws shall render the member concerned liable to one or more of the following punishments, namely:—

	(i)
	 
	fine;

	(ii)
	 
	expulsion from membership;

	(iii)
	 
	suspension from membership for a specified period;

	(iv)
	 
	any other penalty of a like nature not involving the payment of money.


(4) Any bye-laws made under this section shall be subject to such conditions in regard to previous publication as may be prescribed, and when approved by the Securities and Exchange Board of India, shall be published in the Gazette of India and also in the Official Gazette of the State in which the principal office of the recognised stock exchange is situate, and shall have effect as from the date of its publication in the Gazette of India;
Provided that if the Securities and Exchange Board of India is satisfied in any case that in the interest of the trade or in the public interest any bye-law should be made immediately, it may, by order in writing specifying the reasons therefore, dispense with the condition of previous publication."
8. As a number of rules of the Stock Exchange have been referred to in the course of argument, we will set down those which are relevant for the purposes of the question to be decided.
"Membership a Personal Privilege
5. The membership shall constitute a personal permission from the Exchange to exercise the rights and privileges attached thereto subject to the Rules, Bye-laws and Regulations of the Exchange.
Right of Nomination
7. Subject to the provisions of these Rules a member shall have the right of nomination which shall be personal and non-transferable.
Right of Nomination of Deceased or Defaulter Member
9. On the death or default of a member his right of nomination shall cease and vest in the Exchange.
Forfeited or Lapsed Right of Membership
10. When a right of membership is forfeited to or vests in the Exchange under any Rule, Bye-law or Regulation of the Exchange for the time being in force it shall belong absolutely to the Exchange free of all rights, claims or interest of such member or any person claiming through such member and the Governing Board shall be entitled to deal with or dispose of such right of membership as it may think fit.
Allocation in Order of Priority
16. When as provided in these Rules the Governing Board has exercised the right of nomination in respect of a membership vesting in the Exchange the consideration received therefore shall be applied to the following purposes and in the following order of priority namely —
Dues of Exchange and Clearing House
	i.
	 
	first-the payment of such subscriptions, debts, fines, fees, charges and other monies as shall have been determined by the Governing Board to be due to the Exchange, to the Clearing House by the former member whose right of membership vests in the Exchange.

	
	 
	Liabilities relating to Contracts

	ii.
	 
	second-the payment of such debts, liabilities, obligations and claims arising out of any contracts made by such former member subject to the Rules, Bye-laws and Regulations of the Exchange as shall have been admitted by the Governing Board:

	
	 
	Provided that if the amount available be insufficient to pay and satisfy all such debts, liabilities, obligations and claims in full they shall be paid and satisfied pro rata; and

	
	 
	Surplus

	iii.
	 
	third-the payment of the surplus if any to the funds of the Exchange: provided that the Exchange in general meeting may at its absolute discretion direct that such surplus be disposed of or applied in such other manner as it may deem fit.


37. Form of Security
The security to be furnished by a member shall be provided either by a deposit of cash or it may be provided in the form of a Deposit Receipt of a Bank approved by the Governing Board or in Securities approved by the Governing Board subject to such terms and conditions as the Governing Board may from time to time impose. Deposits of cash shall not carry interest and the securities deposited by a member valued at the market price of the day shall exceed the sum for the time being secured thereby by such percentage as the Governing Board may from time to time prescribe.
38. Security How Held
Deposits of cash shall be lodged in a Bank approved by the Governing Board and Bank Deposit Receipts and securities shall be transferred to and held either in the names of the Trustees of the Exchange or in the name of a Bank approved by the Governing Board and lodged with a Bank approved by the Governing Board. Such deposit shall be entirely at the risk of the member providing the security but it shall be held by the Bank solely for and on account of the Exchange at the absolute discretion of the Exchange without any right whatever on the part of such member or those in his right to call in question, the exercise of such discretion.
Change of Security
41. A member may withdraw any security provided by him if he first provides in lieu thereof other security of sufficient value to the satisfaction of the Governing Board.
Lien on Security
43. The security provided by a member shall be subject to a first and paramount lien for any sum due to the Exchange or to the Clearing House by him or by the partnership of which he may be a member and for the due fulfilment of his engagements, obligations and liabilities or of the partnership of which he may be a member arising out of or incidental to any bargains, dealings, transactions and contracts made subject to the Rules, Bye-laws and Regulations of the Exchange or anything done in pursuance thereof.
Return of Security
44. On the termination of his membership or on his ceasing to carry on business on the Exchange or on his working as a representative member or on his death all security not applied under the Rules, Bye-laws and Regulations of the Exchange shall at the cost of the member be repaid and transferred either to him or as he shall direct or in the absence of such direction to his legal representatives.
Letter of Declaration
46. A member providing security under the provisions of these Rules shall sign a Letter of Declaration in the form prescribed in Appendix F to these Rules or in such other form as the Governing Board may from time to time prescribe.
APPENDIX F
Member's Security Declaration Form No. 1
(Rule 46)
The Governing Board, 
The Stock Exchange, 
Bombay.
Gentlemen,
Having been admitted as a member of the Stock Exchange and having handed to you in terms of the Rules thereof to be deposited in __________(Name of Bank) in the name of the Exchange the sum of Rs. 20,000 and/or having transferred to the names of the Trustees of the Exchange and/or (Name of Bank) the securities mentioned below, I hereby declare and agree that the said Security and any cash, stock, shares or other securities that may be added to or substituted for the said Security by arrangement with you are subject to a first and paramount lien for any sum due to the Exchange or to the Clearing House by me/us or by the partnership of which I may be a partner and for any sum due to any member of the Exchange for the due fulfilment of my engagements, obligations and liabilities or of the partnership of which I may be a member arising out of or incidental to any bargains, dealings, transactions and contracts made subject to the Rules, Bye-laws and Regulations of the Exchange or anything done in pursuance thereof. I hereby further declare and agree that the said Security and any cash, stock, shares or other securities that may be added to or substituted for the said Security by arrangement with you are to be held for you and on your account by the said Trustees and/or Bank(s) at your absolute discretion without any right whatever on the part of myself or those in my right to call in question the exercise of such discretion on any ground whatever so that you may at your absolute discretion as aforesaid apply and pay the same or the proceeds thereof (in case you shall as you shall be fully entitled to do sell the same) or cause the same to be applied and paid to or for behalf of the Exchange or the Clearing House to whom I or any partnership of which I may be a partner may be indebted or to or for behalf of any member of the Exchange to whom I or any partnership of which I may be a partner may be indebted under a claim or claims arising from any bargains, dealings, transactions and contracts made subject to the Rules, Bye-laws and Regulations of the Exchange during the continuance of my membership of the Exchange. If on the completion of all bargains, dealings, transactions and contracts entered into before the termination of my membership or on my ceasing to do business on the Exchange the said Security or proceeds thereof shall not have been required for payment of my or my said partnership liabilities as above provided the same or any balance thereof then remaining will be returned to me and a receipt signed by me that whatever cash, stock, shares or other securities or balance thereof is/are so returned to me is/are all to which I am entitled in terms hereof shall be final and conclusive and bar inquiry of any kind at the instance of myself or any one in my right in respect thereof.
Yours faithfully,
(Signature of member depositing the Security)
Securities above referred to:
Some bye-laws of the Stock Exchange are also relevant. These are:
Defaulter's Assets
326. The Defaulters' Committee shall call in and realise the security and margin money and securities deposited by the defaulter and recover all monies, securities and other assets due, payable or deliverable to the defaulter by any other member in respect of any transaction or dealing made subject to the Rules, Bye-laws and Regulations of the Exchange and such assets shall vest in the Defaulters' Committee for the benefit and on account of the creditor members.
Payment to Defaulters' Committee
327. All monies, securities and other assets due, payable or deliverable to the defaulter must be paid or delivered to the Defaulters' Committee within such time of the declaration of default as the Governing Board or the President may direct. A member violating this provision shall be declared a defaulter.
Distribution
330. The Defaulters' Committee shall at the risk and cost of the creditor members pay all assets received in the course of realisation into such bank and/or keep them with the Clearing House in such names as the Governing Board may from time to time direct and shall distribute the same as soon as possible pro rata upto sixteen annas in the Rupee but without interest among the creditor members whose claims are admitted in accordance with these Bye-laws and Regulations.
Application of Defaulters' Assets and Other Amounts
400. Subject to the provisions of Bye-law 398, the Defaulters' Committee shall realise and apply all the money, rights and assets of the defaulter which have vested in or which have been received by the Defaulters' Committee (other than the amount paid by the Governing Board to the Defaulters' Committee pursuant to Rule 16A in respect of the consideration received by the Governing Board for exercising the right of nomination in respect of the defaulter's erstwhile right of membership) and all other assets and money of the defaulter in the Exchange or the market including the money and securities receivable by him from any other member, money and securities of the defaulter lying with the Clearing House or the Exchange, credit balances lying in the Clearing House, security deposits, any bank guarantees furnished on behalf of the defaulter, fixed deposit receipts discharged or assigned to or in favour of the Exchange, Base/Additional Capital deposited with the Exchange by the defaulter, any security created or agreed to be created by the defaulter or any other person in favour of the Exchange or the Defaulters' Committee for the obligations of the defaulter to the following purposes and in the following order of priority , viz.:—
	(i)
	 
	First - to make any payments required to be made under Bye-law 391 and 394; 

	(ii)
	 
	Second - the payment of such subscriptions, debts, fines, fees, charges and other money as shall have been determined by the Defaulters' Committee to be due to the Securities and Exchange Board of India, to the Exchange or to the Clearing House by the defaulter; 

	(iii)
	 
	Third - the rectification or replacement of or compensation for any bad deliveries made by or on behalf of the defaulter to any other member in the settlement in which the defaulter has been declared a defaulter or in any prior or subsequent settlement (unless the Governing Board has otherwise determined in respect of such settlement or settlements under Bye-law 394) provided the conditions of Bye-law 153 and all other applicable Rules, Bye-Laws and Regulations and instructions of the Governing Board are complied with;

	(iv)
	 
	Fourth - the balance, if any, shall be paid into the Fund to the extent of the money paid out of the Fund (other than payments made out of Members' refundable contributions) and not recovered by the Fund and the interest payable by the defaulter to the Fund in respect thereof;

	(v)
	 
	Fifth - the balance, if any, shall be paid into the Fund to the extent of the money paid out of the Fund out of the refundable contributions of members (other than the refundable contribution of the defaulter) and not recovered by the Fund and the interest payable by the defaulter to the Fund in respect thereof;

	(vi)
	 
	Sixth - subject to the Rules, Bye-Laws and Regulation of the Exchange, including in particular Bye-Law 343, the balance, if any, shall be applied by the Defaulters' Committee for the payment of such unpaid outstanding, debts, liabilities, obligations and claims to or of members of the Exchange arising out of any contracts made by the defaulter with such members subject to the Rules, Bye-laws and Regulations of the Exchange as shall have been admitted by the Defaulters' Committee; provided that if the amount available be insufficient to pay and satisfy all such debts, liabilities, obligations and claims in full they shall be paid and satisfied pro rata;

	(vii)
	 
	Seventh - subject to the Rules, Bye-Laws and Regulation of the Exchange, including in particular Bye-Law 343, the balance, if any, shall be applied by the Defaulters' Committee for the payment of such unpaid debts, liabilities, obligations and claims to or of the defaulter's constituents arising out of any contracts made by such defaulter subject to the Rules, Bye-laws and Regulations of the Exchange as shall have been admitted by the Governing Board; provided that if the amount available be insufficient to pay and satisfy all such debts, liabilities, obligations and claims in full they shall be paid and satisfied pro rata;

	(viii)
	 
	Eighth - the balance, if any, shall be paid into the Exchange's Customers' Protection Fund to the extent of any and all amounts paid out of the Customers' Protection Fund towards the obligations or liabilities of the defaulter and interest thereon at the rate of 2.5% per month (or such other rate as the Governing Board may specify) from the date of payment out of the Customers' Protection Fund to the date of repayment to the Fund; and 

	(ix)
	 
	Ninth - the surplus, if any, shall be paid to the defaulter. Clarification: It is clarified that this Bye-law 400 does not apply to the amount paid by the Governing Board to the Defaulters' Committee pursuant to Rule 16A in respect of the consideration received by the Governing Board for exercising the right of nomination in respect of the defaulter's erstwhile right of membership as the same does not belong to the defaulter and the defaulter has no claim, right, title or interest therein."


9. The judgment under appeal set out two main issues which according to it arose for determination. They are:
"(A) Whether, on the facts and circumstances of this case, the TRO was right in attaching the sale proceeds of the nomination rights of the Defaulter-Member. If not, whether the TRO was entitled to attach under Rule 26(1) of Schedule –II to the Income Tax Act, the Balance Surplus amount lying with BSE out of the sale proceeds of the nomination rights of the Defaulter-Member under rule 16(1)(iii) framed by BSE r/w the Resolution of the General Body of BSE dated 13.10.1999?
(B) Whether deposits made by the Defaulting Member under various Heads such as Security Deposit, Margin Money, Securities deposited by Members and Others are attachable under Section 226(3)(i)(x) read with Rule 26(1)(a)(c) of Schedule-II to the Income Tax Act?"
10. Issue A was answered by saying that though a defaulting member had no interest in a membership card and that the Income Tax Department was not right in attaching the sale proceeds of such card, still money which is likely to come in the hands of the garnishee, that is the Bombay Stock Exchange, for and on behalf of the assessee is attachable because the requisite condition is the subsistence of an ascertained debt in the hands of the garnishee which is due to the assessee, or the existence of a contractual relationship between the assessee and the Stock Exchange consequent upon which money is likely to come in the hands of the garnishee for and on behalf of the assessee. Issue No.2 was answered by saying that even on vesting of all the assets of the assessee in the defaulter's committee, all such assets continued to belong to the assessee. Section 73(3) Civil Procedure Code mandates that Government debts have a priority and that being so they will have precedence over other dues. It was further held that the lien that the Stock Exchange may possess under Rule 43 does not make it a secured creditor so that debts due to the Income Tax Department would have precedence. The judgment then goes on to say:
"11. To sum up, we hereby declare:
	(a)
	 
	That, the Other Assets (as described hereinabove) are attachable and recoverable under provisions of section 226(3)(i)(x) read with Rule 26(1)(a)(c) of Schedule-II to the Income Tax Act.

	(b)
	 
	That, the Government and Other Creditors such as BSE, the Clearing House and Other Creditor-Members under Rules and Bye-laws of the Stock Exchange are creditors of equal degree and under Section 73(3), Civil Procedure Code, the Government dues shall have priority over other such creditors.

	(c)
	 
	That, in the matter of application of Defaulters' Asset under bye-law 400, the Defaulters' Committee shall give priority to the debt due to the Government and the balance, if any, shall be distributed in terms of the Bye-laws 324 alongwith Bye-law 400 of the BSE.

	(d)
	 
	That, a sum of Rs. 34,06,680 representing Balance Surplus lying with the Exchange out of sale proceeds of the nomination rights of the Defaulter-Member is attachable under the above provisions of the Income Tax Act read with Rule 16 of the BSE Rules and consequently, the said amount is directed to be paid over to the TRO under the impugned Prohibitory Order.

	(e)
	 
	We hereby direct the BSE also to hand the securities lying in Members Security Deposit Accounts to the TRO, who would be entitled to sell and appropriate the sale proceeds towards the claim of the Income Tax Department against the Defaulting Broker-Member. If the TRO so direct, those securities could also be sold by BSE and the realized value, on the date of the sale, could be handed over to the TRO. It is for the TRO to decide this point. We further direct credit balance its the Clearing House of Rs. 1,53, 538/- to be paid over to the TRO and that the TRO would be entitled to appropriate the said amount towards the dues of the Department. In short, we are directing BSE to pay a sum of Rs. 35, 60, 218/- to the TRO and in addition thereto, the TRO would be entitled to the realized value of the Securities as on the date of sale. In this case, the Prohibitory Order is before the date of insolvency of the Broker concerned.

	(f)
	 
	In future, the principles laid down by this judgment should be followed by BSE and the TRO would to attach such Other Assets and appropriate the amounts towards its claim under the Income Tax Act."


11. Mr. Arvind Datar, learned senior counsel appearing on behalf of the Stock Exchange raised essentially three submissions. The first submission is that by virtue of the judgment in Stock Exchange v. Asstt. CIT 2001 30 SCC 559, the sale proceeds of a membership card and the membership card itself being only a personal privilege granted to a member cannot be attached by the Income Tax Department at any stage. The moment a member is declared a defaulter all rights qua the membership card of the member cease and even his right of nomination vests in the Stock Exchange. The High Court was therefore not correct in saying that though a membership card is only a personal privilege and ordinarily the Income Tax Department cannot attach the sale proceeds, yet since these amounts came into the hands of the Stock Exchange for and on behalf of the assessee they were attachable. The second argument was made on conjoint reading of Rules 38 and 44. The learned senior counsel argued that all securities in the form of shares that are given by a member shall be transferred and held either in the name of the trustees of the Stock Exchange or in the name of a Bank which is approved by the Governing Board. By operation of Rule 44, on termination of the membership of a broker, whatever remains by way of security after clearing all debts has to be "transferred" either to him or as he shall direct or in the absence of such direction to his legal representatives. The argument therefore is that what is contemplated is a transfer of these shares by virtue of which the member ceases to be owner of these shares for the period that they are "transferred" and this being so, the Income Tax Department cannot lay their hands on these shares or the sale proceeds thereof as the member ceases to have ownership rights of these shares. Shri Datar also argued that by virtue of Rule 43, the Stock Exchange has a first and paramount lien for any sum due to it, and that this made it a secured creditor so that in any case income tax dues would not to be given preference over dues to secured creditors.
12. Shri R.P.Bhat, learned senior counsel arguing on behalf of Revenue refuted these contentions and stated that on a conjoint reading of the Rules and the Bye-Laws a membership card may not be directly attachable but that the High Court's reading of Rule 16 is correct. Further, on a conjoint reading of the various Rules relating to member's security, it is clear that the expression "transferred" would not refer to transfer of ownership but would refer only to the delivery made of shares for the purpose of realization in case a member defaults. He further argued that the mere fact that a lien was provided in the Rules did not make such lien a statutory lien and that therefore Government dues would have a first preference over all the dues of the Stock Exchange.
13. Mr. Datar also handed over during the course of argument certain annual reports and letters to buttress his argument that in point of fact shares were actually transferred by the member under the direction of the Stock Exchange to the Bank of India who actually became owner of the shares and was treated as such. The fact that dividends were to be paid to the member concerned was only because of an internal arrangement between the Exchange and the member, and that in fact the right to the dividend as well as the right to vote all belonged to the Bank of India who was to act as a trustee for the Stock Exchange.
14. We will deal with each one of the contentions seriatim.
Re.: (1)
A reading of Rules 5 and 9 lead to the conclusion that a membership card is only a personal permission from the Stock Exchange to exercise the rights and privileges that may be given subject to Rules, Bye-Laws and Regulations of the Exchange. Further, the moment a member is declared a defaulter, his right of nomination shall cease and vest in the Exchange because even the personal privilege given is at that point taken away from the defaulting member. The matter is no longer res integra.
15. In Isha Valimohamed v. Haji Gulam Mohamad & Haji Dada Trust 1975 (1) SCR 720 the Supreme Court made a distinction between "privilege" and "accrued right".
"Mr. Patel for respondent contended that even if the landlord had no accrued right, he at least had a 'privilege' as visualised in Section 51, proviso (1)(ii) of the Bombay Act and that the privilege should survive the repeal.
A privilegium, in short, is a special act affecting special persons with an anomalous advantage, or with an anomalous burthen. It is derived from privatum, which, as opposed to publican, signified anything which regards persons considered individually; publicum being anything which regards persons considered collectively, and forming a society
(See Austin's Jurisprudence, Vol. II, 5th ed. (1911) P. 519)
The meaning of that word in jurisprudence has undergone considerable change after Austin wrote. According to Hohfeld:
... a privilege is the opposite of a duty, and the correlative of a 'no-right'. For instance, where "X has a right or claim that Y should stay off the land (of X), he himself has the 'privilege' of entering on the land; or, in equivalent words, X does not have a duty to stay off.
Fundamental Legal Conceptions (1923) pp. 38-39)
Arthur L. Corbin writes:
We say that B had a right that A should not intrude and that A had a duty to stay out. But if B had invited A to enter, we know that those results would not occur. In such case we say that B had no right that A should stay out and that A had the privilege of entering.
(See "Legal Analysis and Terminology", 29 Yale Law Journal 163)
According to Kocourek:
Privilege and inability are correlatives. Where there is a privilege there must be inability. The terms are correlatives. The dominus of a Privilege may prevent the servus of the Inability from exacting an act from the dominus
(See "Jural Relations", 2nd ed., p. 24)
Patton says:
The Restatement of the law of Property defines a privilege as a legal freedom on the part of one person as against another to do a given act or a legal freedom not to do a certain act.
(See Jurisprudence, 3rd ed. (1964), p. 256)
We think that the respondent-landlord had the legal freedom as against the appellants to terminate the tenancy or not. The appellants had no right or claim that the respondent should not terminate the tenancy and the respondent had, therefore, the privilege of terminating it on the ground that appellants had sub-let the premises. This privilege would survive the repeal. But the problem would still remain whether the respondent had an accrued right or privilege to recover possession of the premises under Section 13(1) of the Saurashtra Act on the ground of the sub-letting before the repeal of that Act. The fact that the privilege to terminate the tenancy on the ground of sub-letting survived the repeal does not mean that the landlord had an accrued right or privilege to recover possession under Section 13(1) of that Act as that right or privilege could arise only if the tenancy had been validly terminated before the repeal of the Saurashtra Act."
(at Pages 725, 726) 
It is clear therefore that no accrued right to property was ever vested in the defaulting member.
16. Further, the rules and the bye-laws also make this clear. Under Rule 16(iii), whenever the Governing Board exercises the right of nomination in respect of a membership which vests in the Exchange, the ultimate surplus that may remain after the membership card is sold by the Exchange comes only to the Exchange - it does not go to the member. This is in contrast with bye-law 400 (ix) which, as has been noted above deals with the application of the defaulting member's other assets and securities, and in this case ultimately the surplus is paid only to the defaulting member, making it clear that these amounts really belonged to the defaulting member.
17. In the Stock Exchange case (supra), this Court has held that:
"9. The Stock Exchange Rules, Bye-laws and Regulations have been approved by the Government of India under the Securities Contracts (Regulation) Act, 1956. There is no challenge to these Rules. The question whether right of membership confers upon the member any right of property is, therefore, to be examined within the framework of the Rules, Bye-laws and Regulations of the Exchange. On a plain and combined reading of the Rules, it is clear that right of membership is merely a personal privilege granted to a member, it is non-transferable and incapable of alienation by the member or his legal representatives and heirs except to the limited extent as provided in the Rules on fulfilment of conditions provided therein. The nomination wherever provided for is also not automatic. It is hedged by Rules. On right of nomination vesting in the Stock Exchange under the Rules, that right belongs to the Stock Exchange absolutely. The consideration received by the Stock Exchange on exercise of the right of nomination vesting in it, is to be applied in the manner provided in Rule 16.
13. In the present case Rule 16 was properly applied by the Stock Exchange. The membership right in question was not the property of the assessee and, therefore, it could not be attached under Section 281B of the Income Tax Act. No amount on account of Rajesh Shah was due from or held by the Stock Exchange and, therefore, Section 226(3) could not be invoked. We are unable to sustain the judgment under appeal holding that in substance the right of membership or membership card was a right of property which could be attached under Section 281B of the Income-tax Act."
It is clear therefore that the conclusion of the High Court that the proceeds of a card which has been auctioned can be paid over to the Income Tax Department for the dues of the member by virtue of Rule 16 (iii) is incorrect as such member at no point owns any property capable of attachment, as has been held in the Stock Exchange case (supra). On this point therefore Shri Datar is on firm ground and must succeed.
Re: (2)
Rules 36 to 46 belong to a Chapter in the Rules entitled "Membership Security". Rule 36 specifies that a new member shall on admission provide security and shall maintain such security with the Stock Exchange for a determined sum at all the times that he carries on business. Rule 37 deals with the form of such security and states that it may be in the form of a deposit of cash or deposit receipt of a Bank or in the form of security approved by the Governing Board. Rule 38 deals with how these securities are held. Rule 41 enables the member to withdraw any security provided by him if he provides another security in lieu thereof of sufficient value to the satisfaction of the Governing Board. Rule 43 states that the security provided shall be a first and paramount lien for any sum due to the Stock Exchange and Rule 44 deals with the return of such security under certain circumstances. On a conjoint reading of these Rules what emerges is as follows:
	(i)
	 
	The entire Chapter deals only with security to be provided by a member as the Chapter heading states;

	(ii)
	 
	The security to be furnished can be in various forms. What is important is that cash is in the form of a deposit and securities are also "deposited" with the Stock Exchange under Rule 37;

	(iii)
	 
	Rule 38 which is crucial provides how securities are to be "held" which is clear from the marginal note appended to it. What falls for construction is the expression "securities shall be transferred to and held". Blacks Dictionary defines "transfer" as follows:

	
	 
	"Transfer means every mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of or parting with property or with an interest in property, including retention of title as a security interest and foreclosure of the debtor's equity of redemption."

	
	 
	It is clear therefore that the expression "transfer" can depending upon its context mean transfer of ownership or transfer of possession. It is clear that what is transferred is only possession as the member only "deposits" these securities. Further, as has been held in Vasudev Ramchandra Shelat v. Pranlal Jayanand Thakar  1975 (1) SCR 534 at 541, a share transfer can be accomplished by physically transferring or delivering a share certificate together with a blank transfer form signed by the transferor. The transfer of shares in favour of the Stock Exchange is only for the purposes of easy liquidity in the event of default.

	(iv)
	 
	The expression "transferred" must take colour from the expression "lodged" in Rule 38 when it comes to deposits of cash. Understood in this sense, transfer only means delivery for the purposes of holding such shares as securities;

	(v)
	 
	This is also clear from the language of Rule 38 when it says "such deposit shall be entirely at the risk of the member providing the security ……….." Obviously, first and foremost the cash lodged and the shares transferred are only deposits. Secondly, they are entirely at the risk of the member who provides the security making it clear that such member continues to be the owner of the said shares by way of security for otherwise they cannot possibly be at the member's risk;

	(vi)
	 
	Under Rule 41 a member may withdraw any security provided by him if he satisfies the conditions of the Rules. This again shows that what is sought to be withdrawn is a security which the member owns;

	(vii)
	 
	By Rule 43 a lien on securities is provided to the Stock Exchange. Such lien is only compatible with the member being owner of the security, for otherwise no question arises of an owner (the Stock Exchange, if Shri Datar is right) having a lien on its own moveable property;

	(viii)
	 
	Therefore, when Rule 44 speaks of repayment and transfer it has to be understood in the above sense as the security is being given back to the member under the circumstances mentioned in the Rule;

	(ix)
	 
	Bye-law 326 and 330 also refer to securities that are "deposited" by the defaulter and recovery of securities and "other assets" due. Obviously, therefore, securities which are handed over to the exchange continue to be assets of the member which can be liquidated on default.

	(x)
	 
	Shri Datar's argument would also create a dichotomy between "cash lodged" and Bank Deposit Receipts and securities "transferred". The form a particular security takes cannot possibly lead to a conclusion that cash lodged, being only a deposit, continues to belong to the member, whereas Bank Deposit Receipts and securities, being "transferred" would belong to the Stock Exchange.


In Bombay Stock Exchange v. Jaya I. Shah, [2003] 47 SCL 776, this Court was confronted with a claim made by a non-member against a member which had fructified into an arbitration award under the 1940 Arbitration Act which was then made a Rule of the Court and a decree followed. The Bombay High Court made the garnishee notice of the non-member creditor absolute and the Supreme Court was faced with the correct construction of bye-laws relating to defaulter members. The Supreme Court held:
"39. How the card money is to be dealt with has been provided under the Rules. A dichotomy, however, has been created under the Rules and Bye-laws as regards the amount received by sale of membership card and amount recovered from the defaulter's other assets. On a plain reading of the Rules and Bye-laws it appears that the authority to deal with the card money and the liability of the members by the Defaulters' Committee is different, but having regard to the scheme of distribution of the liabilities of the Exchange, clearing house, members and non-members, all the assets shall be placed at the hands of the Defaulters' Committee. But as would appear from the discussions made hereinafter the application thereof would be separate and distinct.
40. In terms of the Bye-laws, a Defaulters' Committee is to be constituted which is a Standing Committee consisting of six members of the Exchange. Such a Committee is constituted in terms of Rule 170(a)(ii) of the Stock Exchange Rules, Bye-laws and Regulations, 1957. It is not a juristic person. It is merely an association of persons.
46. Vesting of such assets of the defaulter in the Defaulters' Committee is not absolute. The Defaulters' Committee is merely a trustee. It holds the said amount vested in it for the benefit and on account of the creditor members. Once the liabilities of the creditors from the defaulters are paid to the members, in terms of Rule 44, the assets devolve upon the Defaulters' Committee in terms of Bye-law 326 for a limited purpose and as contradistinguished from the Rules in terms whereof the card may vest in the Exchange, do not vest in it absolutely.
47. The Defaulters' Committee takes in its custody the amount realised from other assets not as an owner thereof and the vestment thereof would, thus, be coterminous with the satisfaction of the claims of the member. It, as soon as the purpose of Bye-law 326 is satisfied, comes to an end.
48. The assets of a defaulting member can broadly be divided into two categories, namely, card membership and other assets.
57. There cannot, however, be any doubt that so long as the claims of the awardees, both of members as also non-members, are dealt with by the Defaulters' Committee, the Exchange or the Defaulters' Committee would not be a debtor in relation to an awardee. But once the Defaulters' Committee determines such claims and a surplus is available in the hands of the Defaulters' Committee, as the surplus amount would become payable to the defaulting members, the same would become an asset of the defaulting member. In other words, other assets continue to remain assets of the defaulting members subject to the vesting thereof for the purposes mentioned in Bye-law 326 and as soon as the purpose is satisfied, the ownership which was under animated suspension or eclipsed would again revive to the defaulting member. The awardees, however, so long as the assets remain under the control of the Defaulters' Committee would be entitled to get their claim on a pro rata basis and not in its entirety.
58. If it is held that despite the fact that claims, having regard to the priority clause contained in Rule 16, remain in the hands of the Defaulters' Committee and an order of attachment would be enforceable, the same would result in an incongruity. Unfortunately, no clear picture emerges from the Rules and Bye-laws as there does not appear to be any provision how the card money as also other assets belonging to the defaulting member can be handled by the Defaulters' Committee. But the Rules and Bye-laws have to be read harmoniously. They have to be read together so as to make them effective and workable. So read, the Defaulters' Committee constituted in terms of Bye-laws would apply to the other assets, dues and payments of the members on a pro rata basis whereafter the dues of non-members can be disbursed. While doing so, however, such claims can be determined only having regard to the cut-off date which must be prescribed by the Governing Board in terms of clause (vii) of Bye-law 343. So far as card money is concerned, the same must be disbursed having regard to the priority clause contained in Rule 16, in which event, upon discharge of the dues of the Exchange and clearing house, the same has to be distributed according to the dues of members and non-members. It bears repetition to state that there does not exist any distinction between a member and a non-member in terms of Rule 16 and in the event the amount of the card money available in the hands of the Exchange is not sufficient to satisfy all the claims, the same has to be distributed on a pro rata basis. However, any amount remaining surplus even thereafter would be subject to a decision of the Governing Board. The Governing Board may in a given situation, having regard to the hardship which may be faced by the members and non-members in realising their dues, may direct that such amount would be available for disbursement towards the said dues. It, however, we may hasten to add, is free to apply the surplus for a different purpose which, evidently cannot be dehors the purpose and object for which the Exchange has been constituted."
18. Ultimately, the matter was remanded to find out what was the cut off date for purposes of limitation.
19. Though this judgment has no direct application to the facts before us it does hold that after the assets of the defaulting member are pooled together and amounts are realized, the payments that would be made from such pool would be from the assets of the defaulting member. To that extent, therefore, the aforesaid judgment reinforces what we have stated above. Mr. Datar's second contention must therefore fail.
Re: (3)
It is settled law that Government debts have precedence only over unsecured creditors. This was held in Dena Bank v. Bhikabhai Prabhudas Parekh of Co.,  [2000] 5 SCC 694 as follows:
"10. However, the Crown's preferential right to recovery of debts over other creditors is confined to ordinary or unsecured creditors. The common law of England or the principles of equity and good conscience (as applicable to India) do not accord the Crown a preferential right for recovery of its debts over a mortgagee or pledgee of goods or a secured creditor. It is only in cases where the Crown's right and that of the subject meet at one and the same time that the Crown is in general preferred. Where the right of the subject is complete and perfect before that of the King commences, the rule does not apply, for there is no point of time at which the two rights are at conflict, nor can there be a question which of the two ought to prevail in a case where one, that of the subject, has prevailed already. In Giles v. Grover [(1832) 131 ER 563 : 9 Bing 128] it has been held that the Crown has no precedence over a pledgee of goods. In Bank of Bihar v. State of Bihar [(1972) 3 SCC 196 : AIR 1971 SC 1210] the principle has been recognised by this Court holding that the rights of the pawnee who has parted with money in favour of the pawnor on the security of the goods cannot be extinguished even by lawful seizure of goods by making money available to other creditors of the pawnor without the claim of the pawnee being first fully satisfied. Rashbehary Ghose states in Law of Mortgage (TLL, 7th Edn., p. 386) - "It seems a government debt in India is not entitled to precedence over a prior secured debt."
What has been argued before us is that the moment the Stock Exchange has a lien over the member's securities, it would have precedence over income tax dues. We find there is force in this submission.
The Provincial Insolvency Act defines "secured creditor" under Section 2 (e) as follows:
(e) "Secured creditor" means a person holding a mortgage, charge or lien on the property of the debtor or any part thereof as a security for a debt due to him from the debtor;"
Similarly, the Securitisation and Reconsruction of Financial Assets and Enforcement of Security Interest Act, 2002 in Section 2 (z)(f) defines "security interest" as follows:
"Section 2(zf) "security interest" means right, title and interest of any kind whatsoever upon property, created in favour of any secured creditor and includes any mortgage, charge, hypothecation, assignment other than those specified in Section 31"
In Triveni Shankar Saxena v. State of U.P.  1992 Suppl. 1 SCC 524 at para 17 in an instructive passage the Supreme Court held as follows:
"17. We shall now examine what the word 'lien' means. The word 'lien' originally means "binding" from the Latin ligamen. Its lexical meaning is "right to retain". The word 'lien' is now variously described and used under different context such as 'contractual lien', 'equitable lien', 'specific lien', 'general lien', 'partners lien', etc. etc. in Halsbury's Laws of England, Fourth Edition, Volume 28 at page 221, para 502 it is stated :
In its primary or legal sense "lien" means a right at common law in one man to retain that which is rightfully and continuously in his possession belonging to another until the present and accrued claims are satisfied."
Similarly, in K. Saradambal v. Jagannathan [1972] 42 Comp. Cas. 359, the Madras High Court held:
"It would be sufficient only to refer to the following observation in Halsbury's Laws of England, third edition, volume 24, at page 143:
"A legal lien differs from a mortgage and a pledge in being an unassignable personal right which subsists only so long as possession of the goods subsists. A mortgage is an assignable right in the property charged and does not depend on possession. A pawn or pledge gives a special assignable interest in the property to the pawnee. A lien is, however, included in the definition of mortgage in the Law of Property Act, 1925. There an equitable mortgage is created by deposit of title deeds, the mortgagee has a legal lien on the deeds deposited."
This leads us to the question as to what right is available to the applicant-company, as the holder of lien. That again takes us to the question as to what is meant by "lien". The word "lien" is defined in the Law Lexicon by Ramanatha Iyer as:
"A lien may be defined to be a charge on property for the payment of a debt or duty, and for which it may be sold in discharge of the lien………A lien, in a limited and technical sense, signifies the right by which a person in possession of personal property holds and retains it against the owner in satisfaction of a demand due to the party retaining it; but in its more extensive meaning and common acceptation it is understood and used to denote a legal claim or charge on property, either real or personal, as security for the payment of some debt or obligation; it is not strictly a right in or right to the thing itself but more properly constitutes a charge or security thereon." The word "lien" is defined in Stroud's Judicial Dictionary, third edition, at page 1644, as:
"A lien- (without effecting a transference of the property in a thing) - is the right to retain possession of a thing until a claim be satisfied; and it is either particular or general".
Having regard to the foregoing definitions the question arises whether the holder of a lien, as the applicant company in the instant case, can be considered to be a secured creditor under the company law. Section 529 of the Act is important and it reads:
"529. Application of the insolvency rules in winding up of insolvent companies.— (1) In the winding up of an insolvent company, the same rules shall prevail and be observed with regard to —
	(a)
	 
	Debts Probable;

	(b)
	 
	The valuation of annuities and future and contingent liabilities; and

	(c)
	 
	The respective rights of secured and unsecured creditors;


As are in force from the time being under the law of insolvency with respect to the estates of persons adjudged insolvent.
(2) All persons who in any such case would be entitled to prove for and receive dividends out of the assets of the company, may come in under the winding up, and make such claims against the company as they respectively are entitled to make by virtue of this section.
Provided that if a secured creditor instead of relinquishing his security and proving for his debt proceeds to realize his security, he shall be liable to pay the expenses incurred by the liquidator (including provisional liquidator, if any), for the preservation of the security before its realization by the secured creditor".
Though the expression "insolvent company" is not defined, obviously it refers to a company which has been ordered to be wound up on a petition founded upon section 433 (c), that is, the company being unable to pay its debts. According to section 529, in the winding up of such a company, the same rules shall prevail and be observed with regard to debts provable as are in force for the time being under the law of insolvency with respect to the estates of the persons adjudged insolvent.
The question is whether only the insolvency rules are applicable or all the relevant provisions of the insolvency law are applicable to a case of winding up of an insolvent company.
The intention underlying section 529 is that all the provisions of the insolvency law are applicable to the case of winding up of an insolvent company with regard to matters enumerated in section 529. That was also the view taken by a full bench of the Allahabad High Court in Hans Raj v. Official liquidators, Dehradun, Mussorie Electric Tramway Co. Ltd. AIR 1929 All 353 (F.B.). A similar view was taken by the Oudh Chief Court in B. Anand Bihari Lal v. Dinshaw & Co. [1944] 12 Comp. Cas. 137 (Oudh). Thus, according to section 529, the provisions of the insolvency law are applicable to debts provable in the winding up of an insolvent company. That takes us to the question as to what are the provisions of the insolvency law that are applicable to a debt covered by a lien. The provincial Insolvency Act, 1920, and the Presidency Towns Insolvency Act, 1909, define "secured creditor". In the former Act, section 2(e) defines that expression as:
"2.(e) 'Secured creditor' means a person holding a mortgage, charge or lien on the property of the debtor or any part thereof as a security for a debt to him from the debtor."
In the latter Act, Section 2(g) defines that expression as:
"Secured creditor' includes a landlord who under any enactment for the time being in force has a charge on land for the rent of that land."
The latter definition is an inclusive definition. According to the former definition even a person holding a lien on the property of a debtor is a secured creditor. In dealing with the question as to who a secured creditor is in company law, it is observed in Palmer's Company Law, 21st edition, at page 765.:
"Secured creditor is one, who has some mortgage, charge or lien on the company's property…….A solicitor who holds a lien on documents of a liquidating company for his costs against the company is a secured creditor, and must mention his lien in his proof."
On a consideration of Section 529 read with the relevant provisions of the insolvency law, I come to the conclusion that the holder of a statutory lien or the holder of a lien created by contract and registered as required by Section 125 is a secured creditor in the matter of winding up of the insolvent company with regard to, among other things, debts provable in the winding up proceedings. The applicant-company being the holder of a statutory lien is thus in the position of a secured creditor….."
20. In the present case, the first and paramount lien given to the Stock Exchange is by Rule 43 of the Rules made under Section 8 of the Securities Contract Act. Sections 7A, 8 and 30 of the Securities Contracts (Regulations) Act 1956 deal with the power of recognized Stock Exchanges making rules restricting voting rights; rules relating to Stock Exchanges generally including membership thereof; and rules to carry out the purposes of the Securities Contracts (Regulations) Act respectively. Whereas, the rules made under Section 7A and Section 8 are made by recognized Stock Exchanges with the approval of the Central Government and published in the Official Gazette, rules made under Section 30 are made by the Central Government itself for purposes of carrying into effect the objects of the Securities Contracts (Regulations) Act. Sub-section (3) of Section 30 is material.
"Section 30 sub-section (3): Every rule made under this Act shall be laid, as soon as maybe after it is made, before each House of Parliament, while it is in session for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the sessions immediately following the sessions or the successive sessions aforesaid, both Houses agree in making any modification in the rule or both Houses agree that the rule should not be made, the rule shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any modification or annulment shall be without prejudice to the validity of anything previously done under the rule. "
21. It will be seen that whether a rule is made under section 7A, Section 8 or Section 30, all rules made under the Act are to be laid before Parliament, making it clear thereby that rules made under each of these provisions are statutory in nature. The fact that the Stock Exchange makes these rules under Sections 7A and 8 as opposed to the Central Government making them under Section 30 does not take the matter very much further. Section 3(51) of the General Clauses Act defines "Rules" as meaning "a rule made in exercise of power conferred by law and shall include a Regulation made as a rule under any enactment." It is clear from this definition of 'Rule' also that Stock Exchanges who make rules in exercise of powers conferred by the Securities Contracts (Regulations) Act are equally "Rules" and therefore subordinate legislation. This makes it amply clear that the lien spoken of by Rule 43 is a lien, conferred by Rules under a statute.
22. Mr. Bhat argued that only a lien that flows from the statute itself can be considered as a statutory lien and referred us to two judgments, one by the Bombay High Court and one by the Supreme Court.
The Bombay High Court held in the case of Forwarding (P.) Ltd.  v. Trustees, Port of Vizagapatnam [1987] 61 Comp. Cas. 513 that the power of arrest and sale of vessel belonging to a company in winding up by the port authorities emanates directly from section 64 of the Major Port Trusts Act, 1963 and hence the question of obtaining leave of the company court under section 446 of the Companies Act, 1956 will not arise when an authority exercises independent statutory rights.
This judgment was quoted with approval in Board of Trustees Port of Mumbai v. Indian Oil Corpn. [1999] 19 SCL 243 (SC) where the Supreme Court set out Section 64 of the Major Port Trusts Act and held as under:
"8. The Port authorities have a paramount right to arrest a vessel and detain the same until the amounts due to it in respect of extending the port facilities and services to the vessel are paid. Under Sub-section (2), in case any part of the said rates, charges, penalties or the cost of the distress or arrest or of the keeping of the same remain unpaid for a space of five days next after any such distress or arrest has been made, the Board may cause the vessel so distrained or arrested to be sold. The proceeds of such sale shall satisfy such rates or penalties and costs including the costs of sale remaining unpaid. The surplus, if any, is to be rendered to the master of such vessel on demand.
9. The statutory right under Section 64 embodies this overriding right of the harbour authority over the vessel for the recovery of its dues. This right stands above the rights of secured and unsecured creditors of a company in winding up - in the present case, the shipping company which owns the vessel. The harbour authorities allow ships -national or foreign to anchor and avail of the services provided by them. For payment they look to the vessel. The owner may be foreign or even unknown to the harbour authority. The latter's right to recover its dues is not affected by any pending proceedings against the owner in any court - whether in winding up or otherwise. The harbour authority can arrest the vessel while it is anchored in the harbour and recover its dues in respect of that vessel by sale of the vessel if the dues are not paid. This lien of the harbour authority over the vessel is paramount. The lien cannot be extinguished or the vessel sold by any other authority under the directions of the court or otherwise, unless the harbour authority consents to such sale. Thus, in the case of Ashok Arya v. M.V. Kapitan Mitsos, the Bombay High Court relied upon the decision in The Emilie Millon (infra) and held that the lien given by statute to a dock or harbour authority cannot be extinguished by court unless it be done with the authority's express or implied consent.
13. Therefore, the lien of a harbour authority over the vessel is a paramount lien and realization of its dues by the harbour authority by the sale of the vessel is above the priorities of secured creditors. In other words, the statutory lien of a harbour authority has paramountancy even over the claims of secured creditors in a winding up. In exercise of its right under Section 64 the appellant is, therefore, entitled to sell the vessel without the intervention of the court. In exercise of that paramount right which overrides the claims of all other creditors including secured creditors, the appellant has a right to arrest the vessel and sell it. Without the consent of the appellant, this right cannot be transferred to the sale proceeds of the vessel."
It is no doubt true that the Supreme Court held that the statutory lien of a Harbour authority over a vessel is a paramount lien which overrides the claim of all other creditors including secured creditors. The question, however, in the present case is somewhat different. The question is whether the lien exercised under Rule 43 by the Stock Exchange can be said to be a superior right to income tax dues which may become payable by virtue of the Stock Exchange being a secured creditor.
23. It was argued that Black's Law Dictionary 5th Edition defines "statutory lien" as follows:
"Statutory lien: A lien arising solely by force of statute upon specified circumstances or conditions, but does not include any lien provided by or dependent upon an agreement to give security, whether or not such lien is also provided by or is also dependent upon statute and whether or not the agreement or lien is made fully effective by Statute."
Based on this it was further argued that such lien would not include any lien provided by or dependent on an agreement to give security, whether or not such lien is also provided by or dependent upon statute, and whether or not such lien is made fully effective by statute.
24. The first thing to be noticed is that the Income Tax Act does not provide for any paramountancy of dues by way of income tax. This is why the Court in Dena Bank's case (supra) held that Government dues only have priority over unsecured debts and in so holding the Court referred to a judgment in Giles v. Grover (1832) (131) English Reports 563 in which it has been held that the Crown has no precedence over a pledgee of goods. In the present case, the common law of England qua Crown debts became applicable by virtue of Article 372 of the Constitution which states that all laws in force in the territory of India immediately before the commencement of the Constitution shall continue in force until altered or repealed by a competent legislature or other competent authority. In fact, in Collector of Aurangabad  v. Central Bank of India [1967] 3 SCR 855 after referring to various authorities held that the claim of the Government to priority for arrears of income tax dues stems from the English common law doctrine of priority of Crown debts and has been given judicial recognition in British India prior to 1950 and was therefore "law in force" in the territory of India before the Constitution and was continued by Article 372 of the Constitution (at page 861, 862).
25. In the present case, as has been noted above, the lien possessed by the Stock Exchange makes it a secured creditor. That being the case, it is clear that whether the lien under Rule 43 is a statutory lien or is a lien arising out of agreement does not make much of a difference as the Stock Exchange, being a secured creditor, would have priority over Government dues.
26. The three issues are answered as above. The Stock Exchange's appeal is allowed and the impugned judgment passed by the Division Bench of the Bombay High Court is set aside.
SB 

†Arising from Stock Exchange, Bombay v. V.S. Kandalgaonkar [2003] 44 SCL 254 (Bom.). 
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Section 271C, read with sections 273B and 194A, of the Income-tax Act, 1961 - Penalty - For failure to deduct tax at source (Reasonable cause) - Assessment years 2005-06, 2007-08 and 2009-10 - Assessees, partners in partnership firm, paid interest to partnership firm on loans availed by them from firm - But they did not deduct tax at source as required under section 194A at time of making payment - Accordingly, penalty was levied under section 271C - Explanation of assessees was that they were under bona fide belief that they need not deduct tax at source on interest paid by them to partnership firm, as firm was only a compendious expression for its partners and was not a legal entity though it was a separate taxable entity - Whether explanation offered by assessee would fit in category of reasonable cause in terms of section 273B and, therefore, penalty was to be deleted - Held, yes [Paras 12 and 13] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessees, partners in partnership firm paid interest to partnership firm on overdrawing/loan from the firm. But they had not deducted tax at source under section 194A on the interest paid by them to partnership firm.

	■ 
	 
	The Assessing Officer held that since the assessee had not deducted tax as required under section 194A at the time of making payment, penalty was to be levied under section 271C.

	■ 
	 
	Commissioner confirmed the said addition.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	A bare reading of section 194A clearly says that any person not being an individual or HUF, who is responsible for paying to a resident any income by way of interest shall, at the time of credit of such income to the account of the payee, deduct income-tax thereon at the rate which is in force. Therefore, it is obvious that individual and HUF are exempted from the provisions of section 194A. The use of the words "any person not being an individual or a Hindu undivided family" clearly exempts individuals and HUFs. Therefore, the assessee being an individual is not expected to deduct tax while making interest payment to any person including the firm in which he is a partner. However, the proviso to section 194A(1) makes an exception in respect of individual whose the gross receipts exceeds the limit prescribed under section 44AB. In this case, the gross receipt of the assessee has exceeded the prescribed limit under section 44AB, therefore, the assessee has to deduct tax under section 194A(1) at the time of making payment. [Para 6]

	■ 
	 
	Now coming to the contention of the assessee that there was a reasonable cause for non-deduction of tax on surcharge, the question of reasonable cause has to be considered in the light of the provisions of section 273B at the time of levy of penalty. There is no question of reasonable cause for non-deduction of tax. Therefore, the Tribunal is of the considered opinion that the contention of the assessee has no merit. [Para 7]

	■ 
	 
	It is well settled principles of law that tax includes surcharge. Therefore, the Commissioner (Appeals) is not correct in saying that the order of this Tribunal in the assessee's own case in is not applicable. The order of this Tribunal in respect of non-deduction of tax is equally applicable in respect of non-deduction of tax on surcharge also. Therefore, the Commissioner (Appeals) is not justified in distinguishing the order of the Tribunal. [Para 8]

	■ 
	 
	In view of the above order, there was no justification to confirm the orders of the Commissioner (Appeals). Accordingly, the orders of the lower authorities are set aside and the penalty levied under section 271C in all appeals is deleted. [Para 13]


CASES REFERRED TO
 
Thomas Johan Muthoot [Appeal No. 164/Coch./2013] (para 2) and Hindustan Coca Cola Beverage (P.) Ltd. v. CIT [2007] 293 ITR 226/163 Taxman 355 (SC) (para 9).
R. Srinivasan  for the Appellant. Smt. Latha V. Kumar, Jr. Dr.  for the Respondent.
ORDER
 
N.R.S. Ganesan, Judicial Member - All the appeals of the assessees relate to three independent assessees. ITA No.164/Coch/2013 is against the levy of interest u/s 201(1) & 201(1A) for the assessment year 2009-10. All other appeals are with regard to levy of penalty u/s 271C for non deduction of tax at source on the interest payment to partnership firm.
2. Let us first take the appeal pertaining to levy of interest u/s 201(1) & 201(1A) in appeal No.164/Coch/2013 in the case of Thomas John Muthoot.
3. Shri R Srinivasan, the ld.representative for the assessee submitted that the assessee is a partner in two firms, viz. M/s Muthoot Estate & Investments, Trivandrum and M/s Muthoot Bankers, Punnel Road, Trivandrum. The assessing officer levied interest u/s 201(1) & 201(1A) on the ground that the assessee has not deducted tax and the surcharge while making payment to the firms. On appeal by the assessee, the CIT(A) found that the decision of this Tribunal in the assessee's own case dated 12-10-2012 is not applicable. According to the ld.representative, this Tribunal in assessee's own case in ITA 383 to 384 & 386/Coch/2011 order dated 11-01-2013 found that it is to be verified whether the recipient of the income is liable to pay tax on the interest income. According to the ld.representative, in view of the decision of this Tribunal in assessee's own case, the Commissioner (Appeals) is not justified in confirming the order of interest u/s 201(1) & 201(1A) of the Act. The ld.representative further submitted that there was a reasonable cause for non deduction of tax. The ld.representative also submitted that the recipient of the income has already paid the tax and surcharge, therefore, the assessee cannot be treated as assessee in default. Moreover, the income of the recipient has not exceeded Rs.1 crore, therefore, assessee need not deduct tax on surcharge.
4. On the contrary, Smt. Latha V Kumar, the ld.DR submitted that admittedly, the assessee is a partner in two partnership firms. Under the Income-tax Act, partners and partnership firms are two separate and independent assessable units, therefore, any transaction between the partners and partnership firm is taxable under the Income-tax Act. According to the ld.DR, when the assessee pays interest to the partnership firm, the assessee is liable to deduct tax u/s 194A of the Act. The non deduction of tax, according to the ld.DR, results in levy of penalty u/s 271C and interest u/s 201(1A) of the Act. On a query from the bench, how section 194A is applicable for individual assessees, the ld.DR, after reading the provisions of section 194A submitted that she would leave the matter to the discretion of the Court.
5. We have considered the rival submissions on either side and also perused the material available on record. The case of the department is that the assessee had to deduct tax u/s 194A in respect of interest paid to the partnership firm in which the assessee is a partner. For the purpose of convenience, we are reproducing the provisions of section 194A of the Act below:
"194A. (1) Any person, not being an individual or a Hindu undivided family, who is responsible for paying to a resident any income by way of interest other than income by way of interest on securities, shall, at the time of credit of such income to the account of the payee or at the time of payment thereof in cash or by issue of a cheque or draft or by any other mode, whichever is earlier, deduct income-tax thereon at the rates in force:
Provided that an individual or a Hindu undivided family, whose total sales, gross receipts or turnover from the business or profession carried on by him exceed the monetary limits specified under clause (a) or clause (b) of section 44AB during the financial year immediately preceding the financial year in which such interest is credited or paid, shall be liable to deduct income-tax under this section."
6. A bare reading of section 194A clearly says that any person not being an individual or HUF, who is responsible for paying to a resident any income by way of interest shall, at the time of credit of such income to the account of the payee, deduct income-tax thereon at the rate which is in force. Therefore, it is obvious that individual and HUF are exempted from the provisions of section 194A of the Act. The use of the words "any person not being an individual or a Hindu undivided family" clearly exempts individuals and HUFs. Therefore, the assessee being an individual is not expected to deduct tax while making interest payment to any person including the firm in which he is a partner. However, the proviso to section 194A(1) of the Income-tax Act makes an exception in respect of individual whose the gross receipts exceeds the limit prescribed u/s 44AB of the Act. In this case, the gross receipt of the assessee has exceeded the prescribed limit u/s 44AB, therefore, the assessee has to deduct tax u/s 194A(1) at the time of making payment.
7. Now coming to the contention of the assessee that there was a reasonable cause for non deduction of tax on surcharge, this Tribunal is of the opinion that the question of reasonable cause has to be considered in the light of the provisions of section 273B at the time of levy of penalty. There is no question of reasonable cause for non deduction of tax. Therefore, this Tribunal is of the considered opinion that the contention of the assessee has no merit.
8. It is well settled principles of law that tax includes surcharge. Therefore, the CIT(A) is not correct in saying that the order of this Tribunal in the assessee's own case in ITA 385 & 391/Coch/2011 order dated 11-01-2013 is not applicable. This Tribunal is of the considered opinion that the order of this Tribunal in respect of non deduction of tax is equally applicable in respect of non deduction of tax on surcharge also. Therefore, the CIT(A) is not justified in distinguishing the order of this Tribunal.
9. The next contention of the assessee is that the recipient of the amount has already paid the tax and surcharge. This contention of the assessee needs to be examined in the light of the judgment of the Apex Court in Hindustan Coca Cola Beverage (P.) Ltd. v. CIT [2007] 293 ITR 226/163 Taxman 355. Moreover, the decision of this Tribunal in assessee's own case in ITA 383, 384 & 386/Coch/2011 order dated 12-10-2012 is also applicable to the facts of this case. Accordingly, this Tribunal is of the considered opinion that the assessing officer needs to reconsider the matter. Therefore, the order of the lower authorities are set aside and the issue of non deduction of tax is remitted back to the file of the assessing officer to verify whether the recipient of the amount has already paid taxes or not including surcharge and thereafter decide the same in accordance with law after giving reasonable opportunity of hearing to the assessee in the light of the decision of this Tribunal in assessee's own case in ITA 383, 384 & 386 & 391/Coch/2011 order dated 12-10-2012.
10. Now coming to the remaining appeals which are in respect of levy of penalty u/s 271C, the ld.representative for the assessee, Shri R Srinivsan submitted that all the three assesees are partners in the partnership firm and the assessees paid interest to the partnership firm on the overdrawing/loan from the firm in which they are partners. The assessing officer found that the assessee has not deducted tax as required u/s 194A at the time of making payment. Accordingly penalty was levied u/s 271C of the Act. According to the ld.representative, the assessees were under the bona fide impression that they need not deduct tax. On an identical circumstance, this Tribunal in ITA No.385 & 391/Coch/2011 in the case of Shri Thomas Muthoot and Mr. Thomas John Muthoot order dated 11-01-2013 found that there was a reasonable cause for not deducting tax. According to the ld.representative, the payment of interest by the partnership firm to the partner is excluded from section 194A(3)(iv) of the Act. Therefore, the assesees were under the bona fide impression that the payment by the partners to the firm is also exempted. This Tribunal accepted the contention of the assessees and found that there was a reasonable cause u/s 273B of the Act. Therefore, the penalty was deleted under identical circumstances.
11. On the contrary, Smt. Latha V Kumar, the ld.DR submitted that admittedly, the assessees paid interest on the overdrawings/loan and tax was not deducted. What was exempted under the Income-tax Act is payment by the firm to the partner and not by the partner to the firm. There was no reasonable cause for not deducting tax. Therefore, the CIT(A) rightly confirmed addition.
12. We have considered the rival submissions on either side and also perused the material available on record. This Tribunal considered an identical issue in the assessee's own case in ITA No.385/Coch/2011 for assessment year 2006-07. The Tribunal observed as follows:
'6. We have heard the rival contentions and carefully perused the record. The penalty u/s 271C of the Act shall be levied if there is failure on the part of a person to deduct the whole or any part of the tax as required by or under the provisions of Chapter XVII-B of the Act. Apparently, the assessees herein have not deducted tax at source u/s 194A of the Act on the interest paid by them to the partnership firm in which they are partners. They paid the interest to the partnership firm, since they have drawn funds from the partnership firm over and above their respective capital. There is no dispute with regard to the fact that the provisions of sec.194A has provided exemption from deduction of tax at source only in respect of interest credited or paid by a partnership firm to its partners. The provisions of sec.194A do not provide such kind of exemption to the interest paid by a partner to the partnership firm in which he is a partner.
7. The rigours of provisions of sec.271C is softened by the provisions of sec.273B, which provide that the penalty under that section shall not be imposable of the person, if he proves that there was reasonable cause for the said failure. Now, the question that arises is whether the explanation given by the assessee can be considered as a reasonable cause in terms of sec.273B of the Act. The explanation of the assessees was that they were under the bonafide belief that they need not deduct tax at source on the interest paid by them to the partnership firm, as the firm is only a compendious expression for its partners and is not a legal entity though it is a separate taxable entity.
8. The tax authorities have dismissed the said explanation on the ground that these assessees were aware of the fact that similar penalties were levied on the sister concerns and further they were assisted by a Chartered Accountant. Apparently, the tax authorities have referred to the penalty u/s 271C levied on the sister concerns viz., M/s Muthoot Financiers and M/s Muthoot Bankers. Both the cases came up before the Tribunal and the Tribunal has deleted the penalty levied u/s 271C of the Act in both the hands. The case of M/s Muthoot Financiers is reported in (2006) (286 ITR (AT) 71). The assessee has filed a copy of order dated 123-09-2011 passed in the case of M/s Muthoot Bankers in ITA No.280/Coch/2011. In both the cases, the assessees therein, which are partnership firms, had paid interest to their sister concerns. There was no dispute with regard to the facts that these two assessees were liable to deduct tax at source from the interest so paid by them.
9. However, in the instant cases, the fact remains that the assesees herein, being individuals, have paid interest to the partnership firm, in which they are partners. In view of the legal position that the partner and firms re not two legal entities and further in view of the exemption provided in sec.`194A in respect of interest credited or paid by a partnership firm to its partners, the assessees herein were under the belief that they are not liable to deduct tax at source. Hence, in our view, the said view entertained by the assessees herein cannot be altogether be discounted with as untenable, since the issue that the TDS provisions shall not apply to the payment made by a partner to the partnership firm is a debatable one. Hence the facts prevailing in the case of M/s Muthoot Bankers and M/s Muthoot Financiers being different, it cannot be said that the assessees were aware of the TDS liability, in the context of facts prevailing in the instant case.
10. The full bench of Hon'ble Andhra Pradesh High Court had an occasion to interpret the term "reasonable cause" in the context of the then existing provisions of sec.271 in the case of Addl.CIT v. Dargapandarinath Tuljayya 7 Co. (107 ITR 850). At page 890, the Hon'ble High Court has observed as under:
"It may also be emphasized that, having regard to the penalty consequences, the expression "reasonable cause" has to be liberally construed in favour of the assessee"
Identical views have been expressed by other High Courts also in the following cases:-
	(a)
	 
	Saurashtra Cement & Chemical Industries Ltd  (1215 ITR 27)(Guj.)

	(b)
	 
	Nemichand Ganeshmal v. CIT  (124 ITR 438)(MP)

	(c)
	 
	CIT v. Patram Dass Raja Ram Beri  [1981] (132 ITR 671)(P&H)


11. The Hon'ble Delhi High Court has explained the term 'reasonable cause as under in the case of Woodward Governor India P Ltd v. CIT (253 ITR 745) as under:—
"Reasonable cause" as applied to human action is that which would constrain a person of average intelligence and ordinary prudence. It can be described as probable cause. It means an honest belief founded upon reasonable grounds, of the existence of a state of circumstances, which assuming them to be true, would reasonably lead any ordinarily prudent and cautious man, placed in the position of the person concerned, to come to the conclusion that the same was the right thing to do. The cause shown has to be considered and only if it is found to be frivolous, without substance or foundation, the prescribed consequences follow".
12. In the case of Muthoot Financiers (supra), the Tribunal had taken a view that the penalty should be avoided, if there is no loss to Revenue. In the instant case also, it is represented that the partnership firms has declared the interest paid by the assessees herein as its income and they were not liable to pay any tax, since the said partnership firm ended up with a loss.
13. If we consider the explanation furnished by the assesees, in the context of the legal decisions referred above, we are of the considered view that the belief entertained by the assessees that they were not liable to deduct tax at source on the interest paid by them to the partnership firm in which they are partners, can be considered as a "reasonable cause" in view of the legal position existing between a partner and the partnership firm. As stated earlier the partners and partnership firm are not two different legal entities, though they are two different taxable entities. Further, it is stated that the partnership firm, which received interest from the assessees herein have duly included the same in its return of income filed before the department and the said partnership firm was not liable to pay any tax, since it declared loss. Hence, as observed in the case of M/s Muthoot Financiers, no loss is caused to the revenue.
14. In view of the foregoing discussions, we are of the view the explanation offered by the assessee fits in the category of "reasonable cause" in terms of sec.273B of the Act. Accordingly, we set aside the orders passed by ld. cit(a) in the hands of both the assesees and direct the assessing officer to delete the penalty levied u/s 271C of the Act in the hands of both the assessees.'
13. In view of the above order of the co-ordinate bench, this Tribunal could not find any justification to confirm the orders of the CIT(A). Accordingly, the orders of the lower authorities are set side and the penalty levied u/s 271C in all appeals is deleted.
14. In the result, all the appeals filed by the assessees are allowed.
POOJA 

*In favour of assessee.
IT: In view of extension of time for filing section 44AB audit report upto 30-11-2014, CBDT was directed to consider extension of time for filing return also upto 30-11-2014
■■■
[2014] 49 taxmann.com 574 (Madras) 
HIGH COURT OF MADRAS 
All India Federation of Tax Practitioners
v.
Central Board of Direct Taxes, Government of India, Ministry of Finance (Dept. of Revenue)*
V. RAMASUBRAMANIAM, J. 
W.P. NOS. 25443 & 26306 TO 26310 OF 2014 
ORDER F. NOS. 133/24 OF 2014
SEPTEMBER  24, 2014 
Section 139, read with sections 44AB, 119 and 234A, of the Income-tax Act, 1961 - Return of income (Extension of due date of filing return) - Assessment year 2014-15 - Form in which income-tax returns are to be filed on-line had undergone a change - CBDT had passed an Order (F. No. 133/24/2014 - TPL) extending time only for furnishing of report of audit, upto 30-11-2014, but time for filing returns had not been extended beyond 30-11-2014 - Whether CBDT was to be directed to consider petitioner's request for extension of time for filing return and to pass orders on or before 30-9-2014 - Held, yes - Whether on rejection of petitioners' claim by CBDT, consequences of section 234A would automatically follow in case of delay in filing return - Held, yes [Paras 3 & 5][In favour of assessee/Directions issued] 
Circulars & Notifications : Notification No. 33/2014, dated 25-7-2014, Order F. No. 133/24/2014 - TPL, dated 20-8-2014
ORDER
 
1. These petitions coming on for orders upon pursuing the petitions and the respective affidavits filed in support thereof and upon bearing the arguments of M/S. DR Anita Sumanth, Advocate for the petitioner in WP 25443 and to 26306/14 and of Mr. R. Sivaraman advocate for the petitioner in writ petition 26307 to 26310/14 and of Mr. T. Pramod Kumar Chopda standing counsel taking notice for the Income Tax Department, the court made the following order:—
Mr. T. Pramod Kumar Chopda, learned standing counsel for the Income-tax Department takes notice. For the other respondents, the counsel for the petitioner shall take private notice returnable to three weeks.
2. The main issue raised in these writ petition is as to whether the assessee will be able to file their returns, on or before 30-9-2014, when the Central Board of Direct Taxes has extended the due date for obtaining and furnishing the report of audit under section 44-AB of the Act for the assessment year 2014-15 upto 30-11-2014.
3. The requirement to file a report of audit, alongwith the returns, was inserted under section 44-AB under the Finance Act of 1984- but, now the form in which the returns are to be filed on-line has undergone a change, on representations from the assessees, the Central Board of Direct Taxes has passed an order in terms of section 119, extending the time only for furnishing of the report of the audit, upto 30th November 2014, but the time for filing returns has not been extended beyond 30th September 2014.
4. Considering these anomolous situation, Gujarat High Court appears to have passed an interim order, protecting the interest on the tax payers as well as the Revenue, directing the Central Board of Direct Taxes to extend the due date for filing the return of income, subject to the provisions of section 234A.
5. Therefore, considering the fact that the only consequence of a default in filing a return of income on or before 30-9-2014 is to be traced to section 234-A, an interim order is passed to the following effect:
"The Central Board of Direct Taxes is directed to consider the request of the assessees in general and consider the extention of time for filing the return, in tune with the order passed by them in F. No. 133/24/2014 TPL dated 20-8-2014. If eventually the petitioners' claim is rejected, the consequences of section 234A would automatically follow. The Central Board of Direct Taxes is directed to pass orders on or before 30-9-2014." 
SB 

*In favour of assessee.
IT : Where Assessing Officer allowed assessee's claim for exemption of income earned from yoga, ayurvedic treatment etc. without taking into consideration fact as to whether assessee's objects fell under category of 'advancement of any other object of general public utility', Commissioner was justified in setting aside said assessment order in exercise of his revisional power under section 263
■■■
[2014] 51 taxmann.com 452 (Cochin - Trib.) 
IN THE ITAT COCHIN BENCH
Sivananda Yoga Vedanta Dhanwantari Ashramam
v.
Joint Commissioner of Income-tax, Range-1, Trivandrum*
N.R.S. GANESAN, JUDICIAL MEMBER 
AND CHANDRA POOJARI, ACCOUNTANT MEMBER 
IT APPEAL NO. 297 (COCH.) OF 2014
[ASSESSMENT YEAR 2010-11] 
SEPTEMBER  24, 2014 
Section 2(15), read with sections 11 and 263, of the Income-tax Act, 1961 - Charitable purpose (Objects of general public utility/Yoga) - Assessment year 2010-11 - Whether where Assessing Officer allowed assessee's claim for exemption of income earned from yoga, ayurvedic treatment etc. without taking into consideration fact as to whether assessee's objects fell under category of 'advancement of any other object of general public utility', Commissioner was justified in setting said assessment order in exercise of his revisional power under section 263 - Held, yes [In favour of revenue/matter remanded] 
FACTS
 
	■ 
	 
	The assessee filed its return claiming exemption of income under section 11 earned from yoga, ayurvedic treatment etc.

	■ 
	 
	The Assessing Officer allowed assessee's claim.

	■ 
	 
	The Commissioner passed a revisional order setting aside assessment holding that objects and activities of the assessee fell under 'advancement of any other object of general public utility, thereby attracting the provisions of section 2(15).

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	An order passed by the Assessing Officer becomes erroneous and prejudicial to the interests of the revenue under section 263 in the following cases:

	(i)
	 
	The order sought to be revised contains error of reasoning or of law or of fact on the face of it.

	(ii)
	 
	The order sought to be revised proceeds on incorrect assumption of facts or incorrect application of law. In the same category fall orders passed without applying the principles of natural justice or without application of mind.

	(iii)
	 
	The order passed by the Assessing Officer is a stereotype order which simply accepts what the assessee has stated in his return or where he fails to make the requisite enquiries or examine the genuineness of the claim which is called for in the circumstances of the case. [Para 15]

	■ 
	 
	Coming to the facts of the case, a perusal of the assessment order passed by the Assessing Officer does not show any application of mind on his part. He simply accepted the income declared by the assessee. This is a case where the Assessing Officer mechanically accepted what the assessee wanted him to accept without any application of mind or enquiry. The evidence available on record is not enough to hold that the return of the assessee was objectively examined or considered by the Assessing Officer. It is because of such non-consideration of the issues on the part of the Assessing Officer that the return filed by the assessee stood automatically accepted without any proper scrutiny.

	■ 
	 
	The assessment order placed on record is clearly erroneous as it was passed without proper examination or enquiry or verification or objective consideration of the claim made by the assessee. The Assessing Officer has completely omitted to examine the issues in question from consideration and made the assessment in an arbitrary manner. His order is a completely non-speaking order. It was a fit case for the Commissioner to exercise his revisional jurisdiction under section 263 which he rightly exercised by cancelling the assessment order and directing the Assessing Officer to pass a fresh order considering the issues raised by the Commissioner. [Para 16]

	■ 
	 
	It was however contended by the assessee that the Assessing Officer had taken a possible view in accepting the return of the assessee with reference to expenditure and hence, the Commissioner was not justified in assuming the revisional jurisdiction under section 263. As already stated earlier, an order becomes erroneous because inquiries, which ought to have been made on the facts of the case, were not made and not because there is anything wrong with the order if all the facts stated or the claims made in the return are assumed to be correct. Thus, it is mere failure on the part of the Assessing Officer to make the necessary inquiries or to examine the claim made by the assessee in accordance with law, which renders the resultant order erroneous and prejudicial to the interest of the revenue. Nothing more is required to be established in such a case.

	■ 
	 
	One would not know as to what would have happened if the Assessing Officer had made the requisite inquiries or examined the claim of the assessee in accordance with law. He could have accepted the assessee's claim. Equally, he could have also rejected the assessee's claim depending upon the results of his enquiry or examination into the claim of the assessee. Thus, the formation of any view by the Assessing Officer would necessarily depend upon the results of his inquiry and conscious, and not passive, examination into the claim of the assessee. If the Assessing Officer passes an order mechanically without making the requisite inquiries or examining the claim of the assessee in accordance with law, such an order will clearly be erroneous in law as it would not be based on objective consideration of the relevant materials. It is therefore, the mere failure on the part of the Assessing Officer in not making the inquiries or not examining the claim of the assessee in accordance with law that per se renders the resultant order erroneous and prejudicial to the interest of the revenue. Nothing else is required to be established in such a case to show that the order sought to be revised is erroneous and prejudicial to the interests of the revenue. [Para 17]

	■ 
	 
	Adverting to the facts of the present case, the assessment order is silent on the enquiry conducted by the Assessing Officer with regard to yoga, ayurvedic treatment etc. There is no discussion on this issue. The order of the Assessing Officer is erroneous and prejudicial to the interests of the revenue on the reason that there is wrong assumption of facts. Thus, the order of the Commissioner requires modifications. Instead of making addition directly, and treating income from yoga as business income, the Assessing Officer is directed to conduct necessary enquiry with regard to yoga, ayurvedic treatment etc. and thereupon decide the same. He should examine the issue afresh and should not be influenced by any findings of the Commissioner. With this observation, this issue is remitted back to the file of the Assessing Officer for fresh consideration. [Para 18]

	■ 
	 
	In the result, the appeal filed by the assessee is allowed for statistical purposes. [Para 19]


CASES REFERRED TO
 
Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/ 109 Taxman 66 (SC) (para 6), Sole Trustee, Loka Sikshana Trust v. CIT [1975] 101 ITR 234 (SC) (para 6), CIT v. Toyota Motor Corpn. [2008] 306 ITR 49/174 Taxman 395 (Delhi) (para 8), Rampyari Devi Saraogi v. CIT [1968] 67 ITR 84 (SC) (para 12), Smt. Tara Devi Aggarwal v. CIT [1973] 88 ITR 323 (SC) (para 12) and Siemens Engg. & Mfg. Co. Ltd. v. Unoin of India AIR 1976 SC 1785 (para 14).
Abraham Joseph Marcos, Adv.  for the Appellant. K.K. John, Pr. DR and M. Anil Kumar, CIR-DR for the Respondent.
ORDER
 
Chandra Poojari, Accountant Member - This appeal filed by the assessee is directed against the order dated 18-03-2014 passed u/s. 263 of the I.T. Act by the CIT, Trivandrum for the assessment year 2009-10.
1.1 There was delay of 31 days in filing the appeal by the assessee. The assessee has filed condonation petition accompanied by affidavit wherein it was stated that the delay was on account of delay in getting legal opinion from the consultant on this issue. The assessee submitted that the delay was not willful and deliberate and hence, the delay may be condoned.
1.2 We have heard both the parties and perused the record. We find that the reasons advanced by the assessee are bona fide and there was reasonable cause for the delay in filing the appeal by the assessee. Hence, we condone the delay and admit the appeal for adjudication.
2. The grievance of the assessee is with regard to disallowance of the income from Yoga, ayurvedic treatment etc. as business income.
3. The brief facts of the case are that the assessee filed its return of income for the assessment year under consideration on 29/07/2009 returning total income as 'Nil'. The return was selected for scrutiny and the assessment was completed u/s. 143(3) of the I.T. Act on 30/11/2011. On examination of the assessment records, the CIT noticed that the assessee had income under the heads Yoga, Ayurveda and other programmes etc. These were construed as business expenses. The objects and activities of the assessee fall under "advancement of any other object of general public utility, thereby attracting the provisions of section 2(15) of the I.T. Act. The assessee was, however, allowed exemption u/s. 11 of the Act. The then CIT vide proceedings dated 04/03/2011 had withdrawn the registration u/s. 12A granted to the assessee. Thereafter a notice was issued to the assessee on 09/01/2011 proposing to revise the assessment order by CIT u/s. 263 of the I.T. Act.
4. The Ld. AR submitted before the CIT that the Assessing officer had completed the assessments for the earlier years by taking a consistent view that it was a charitable trust. According to the Ld. AR, the main object was establishment of training centres, for propagating, teaching and practicing yogic culture, philosophy and yogic practices including the treatment under Ayurveda and other systems of medicines also. The Ld. AR took objection in taking a different view over the view taken by the Assessing officer for the past several years and objected to the invocation of provisions of sec. 263 and claimed that the assessment was neither erroneous nor prejudicial to the interest of the revenue. The Ld. AR further submitted that the observation that its objects fall under the category "the advancement of any other object of general public utility" was erroneous because these objects are mainly for the purpose of education and medical relief. The Ld. AR also submitted that the assessee is not liable to file audit report u/s. 44AB of the Act as it has filed the audit report in Form 10B as a charitable trust.
5. The Ld. DR relied on the order of the CIT passed u/s. 263 of the I.T. Act.
6. The CIT observed that the income derived from the property held under trust is exempt only to the extent it is applied for charitable purposes in India. According to the CIT, the assessee had income from activities which are not charitable in nature during the F.Y. 2008-09. On examination of the order sheet and submissions of the assessee during the assessment proceedings, the CIT observed that the Assessing officer had only considered the issue of disallowance of the claim of depreciation. The Assessing officer has not taken a view in respect of the specific limb under which the assessee derived exemption of 2(15) of the Act. The CIT(A) relied on the judgment of the Supreme Court in the case of Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 wherein it was held that if the Assessing officer has made an incorrect application of law based on incorrect assumption of facts, the order is erroneous and prejudicial to the interest of the revenue. According to the CIT, the issue of whether the contention of the assessee that it is imparting yoga education and their activities come under the purview of "education" would not meet the requirements of 'education' as understood and established within the provision of section 2(15). The word 'education' as given in sec. 2(15) means systematic instruction, schooling or training and the process of training and developing the knowledge, skill, mind and character of students by normal schooling. The CIT relied on the decision of the Hon'ble Supreme Court in the case of Sole Trustee, Loka Sikshana Trust v. CIT [1975] 101 ITR 234 wherein it was held that the advancement of education resulting indirectly does not come under the head 'education'. The various course and programmes conducted by the assessee are imparted by charging fees and therefore, the declared objects and actual activities of the trust could not be construed as 'education' for the purpose of sec. 2(15) and can be categorized only under the head 'general public utility'.
7. Regarding exemption of medical relief, the CIT observed that yoga has not recognized system of medicine and does not figure in the approved list nor is there any scientific body of evidence to establish that yoga is a medical science which would provide medical relief. Yoga is only supplementary and therapeutic in value and cannot be considered as a system of treatment for diseases by itself. The assessee was not able to establish with evidence that they were engaged in providing medical relief. Thus as both medical relief and education are not applicable, the assessee qualified for exemption only under the head general public utility category.
8. Regarding the issue of depreciation allowance, the CIT observed that this issue was not considered by the Assessing officer and there was no evidence of such consideration. Thus, according to the CIT, the ratio of Malabar Industrial Co. Ltd. cited (supra) will not be applicable in this case. This is a case where one of many possible views having been taken. Therefore, according to the CIT, the ratio of CIT v. Toyota Motor Corpn. [2008] 306 ITR 49/174 Taxman 395 (Delhi) will be applicable and attracts revisionary proceedings. Against this, the assessee is in appeal before us.
9. We have carefully considered the rival submissions in the light of the material placed before us and also gone through all the judgments cited by the parties before us. First we take up the legal issue with reference to the jurisdiction of invoking the provisions of section 263 of the Act by the learned CIT. The scheme of the IT Act is to levy and collect tax in accordance with the provisions of the Act and this task is entrusted to the Revenue. If due to erroneous order of the assessing officer, the Revenue is losing tax lawfully payable by a person, it will certainly be prejudicial to the interest of the revenue. As held in the case of Malabar Industries Co. Ltd. (supra) the Commissioner can exercise revision jurisdictional u/s 263 if he is satisfied that the order of the assessing officer sought to be revised is (i)erroneous; and also (ii) prejudicial to the interests of the revenue. The word 'erroneous' has not been defined in the Income Tax Act. It has been however defined at page 562 in Black's Law Dictionary (seventh Edition) thus';
"'erroneous, adj. Involving error, deviating from the law'.
The word 'error' has been defined at the same page in the same dictionary thus:
'error No. 1 : A psychological state that does not conform to Objective reality; a brief that what is false is true or that what is true is false'. At page 649/650 in P. Ramanatha Aiyer's Law Lexicon Reprint 2002, the word 'error' has been defined to mean—
'Error: A mistaken judgement or deviation from the truth in matters of fact, and from the law in matters of judgement 'error' is a fault in judgement, or in the process or proceeding to judgement or in the execution upon the same, in a Court of Record; which in the Civil Law is called a Nullityie" (termes delay).
Something incorrectly done through ignorance or inadvertence S.99 CPC and S.215 Cr.PC.
Error, Fault, Error respects the act; fault respect the agent, an error may lay in the judgement, or in the conduct, but a fault lies in the will or intention."
10. At page 650 of the aforesaid Law Lexicon, the scope of Error, Mistake, Blunder, and Hallucination has been explained thus:
"An error is any deviation from the standard or course of right, truth, justice or accuracy, which is not intentional. A mistake is an error committed under a misapprehension of misconception of the nature of a case. An error may be from the absence of knowledge, a mistake is from insufficient or false observation. Blunder is a practical error of a peculiarly gross or awkward kind, committed through glaring ignorance, heedlessness, or awkwardness. An error may be overlooked or atoned for, a mistake may be rectified, but the shame or ridicule which is occasioned by a blunder, who can counteract. Strictly speaking, Hallucination is an illusion of the perception, a phantasm of the imagination. The one comes of disordered vision, the other of discarded imagination. It is extended in medical science to matters of sensation, whether there is no corresponding cause to produce it. In its ordinary use it denotes an unaccountable error in judgement or fact, especially in one remarkable otherwise for accurate information and right decision. It is exceptional error or mistake in those otherwise not likely to be deceived."
11. In order to ascertain whether an order sought to be revised under Section 263 is erroneous, it should be seen whether it suffers from any of the aforesaid forms of error. In our view, an order sought to be revised under Section 263 would be erroneous and fall in the aforesaid category of "errors" if it is, inter alia, based on an incorrect assumption of facts or an incorrect application of law or non-application of mind to something which was obvious and required application of mind or based on no or insufficient materials so as to affect the merits of the case and thereby cause prejudice to the interest of the revenue.
12. Section 263 of the Income-tax Act seeks to remove the prejudice caused to the revenue by the erroneous order passed by the Assessing Officer. It empowers the Commissioner to initiate suo moto proceedings either where the Assessing Officer takes a wrong decision without considering the materials available on record or he takes a decision without making an enquiry into the matters, where such inquiry was prima facie warranted. The Commissioner will be well within his powers to regard an order as erroneous on the ground that in the circumstances of the case, the Assessing Officer should have made further inquiries before accepting the claim made by the assessee in his return. The reason is obvious. Unlike the Civil Court which is neutral in giving a decision on the basis of evidence produced before it, the role of an Assessing Officer under the Income-tax Act is not only that of an adjudicator but also of an investigator. He cannot remain passive in the face of a return, which is apparently in order but calls for further enquiry. He must discharge both the roles effectively. In other words, he must carry out investigation where the facts of the case so require and also decide the matter judiciously on the basis of materials collected by him as also those produced by the assessee before him. The scheme of assessment has undergone radical changes in recent years. It deserves to be noted that the present assessment was made u/s. 143(3) of the Income-tax Act. In other words, the Assessing Officer was statutorily required to make the assessment under Section 143(3) after scrutiny and not in a summary manner as contemplated by Sub-section (1) of Section 143. Bulk of the returns filed by the assessees across the country is accepted by the Department under Section 143(1) without any scrutiny. Only a few cases are picked up for scrutiny. The Assessing Officer is therefore, required to act fairly while accepting or rejecting the claim of the assessee in cases of scrutiny assessments. He should be fair not only to the assessee but also to the Public Exchequer. The Assessing Officer has got to protect, on one hand, the interest of the assessee in the sense that he is not subjected to any amount of tax in excess of that is legitimately due from him, and on the other hand, he has a duty to protect the interests of the revenue and to see that no one dodged the revenue and escaped without paying the legitimate tax. The Assessing Officer is not expected to put blinkers on his eyes and mechanically accept what the assessee claims before him. It is his duty to ascertain the truth of the facts stated and the genuineness of the claims made in the return when the circumstances of the case are such as to provoke inquiry. Arbitrariness in either accepting or rejecting the claim has no place. The order passed by the Assessing Officer becomes erroneous because an enquiry has not been made or genuineness of the claim has not been examined where the inquiries ought to have been made and the genuineness of the claim ought to have been examined and not because there is anything wrong with his order if all the facts stated or claim made therein are assumed to be correct. The Commissioner may consider an order of the Assessing Officer to be erroneous not only when it contains some apparent error of reasoning or of law or of fact on the face of it but also when it is a stereo-typed order which simply accepts what the assessee has stated in his return and fails to make enquiries or examine the genuineness of the claim which are called for in the circumstances of the case. In taking the aforesaid view, we are supported by the decisions of the Hon'ble Supreme Court in Rampyari Devi Saraogi v. CIT [1968] 67 ITR 84, Smt. Tara Devi Aggarwal v. CIT [1973] 88 ITR 323 (SC), and Malabar Industrial Co. Ltd.'s case (supra).
13. In Malabar Industrial Co. Ltd. case (supra) the Hon'ble Court has held as under:
'There can be no doubt that the provision cannot be invoked to correct each and every type of mistake or error committed by the Assessing Officer, it is only when an order is erroneous that the section will be attracted. An incorrect assumption of facts or an incorrect application of law will satisfy the requirement of the order being erroneous. In the same category fall the orders passed without applying the principles of natural justice or without application of mind. In our humble view, arbitrariness in decision-making would always need correction regardless of whether it causes prejudice to an assessee or to the State Exchequer. The Legislature has taken ample care to provide for the mechanism to have such prejudice removed. While an assessee can have it corrected through revisional jurisdiction of the Commissioner under Section 264 or through appeals and other means of judicial review, the prejudice caused to the State Exchequer can also be corrected by invoking revisional jurisdiction of the Commissioner under Section 263. Arbitrariness in decision-making causing prejudice to either party cannot therefore be allowed to stand and stare at the legal system. It is difficult to countenance such arbitrariness in the actions of the Assessing Officer. It is the duty of the Assessing Officer to adequately protect the interest of both the parties, namely, the assessee as well as the State. If he fails to discharge his duties fairly, his arbitrary actions culminating in erroneous orders can always be corrected either at the instance of the assessee, if the assessee is prejudiced or at the instance of the Commissioner, if the revenue is prejudiced. While making an assessment, the ITO has a varied role to play. He is the investigator, prosecutor as well as adjudicator. As an adjudicator he is an arbitrator between the revenue and the taxpayer and he has to be fair to both. His duty to act fairly requires that when he enquires into a substantial matter like the present one, he must record a finding on the relevant issue giving, howsoever briefly, his reasons therefor. In S.N. Mukherjee v. Union of India AIR 1990 SC 1984, it has been observed by the Hon'ble Supreme Court as follows:
"Reasons, when recorded by an administrative authority in an order passed by it while exercising quasi-judicial functions, would no doubt facilitate the exercise of its jurisdiction by the appellate or supervisory authority. But the other considerations, referred to above, which have also weighed with this Court in holding that an administrative authority must record reasons for its decision are of no less significance. These considerations show that the recording of reasons by an administrative authority serves a salutary purpose, namely, it excludes chances or arbitrariness and ensures a degree of fairness in the process of decision-making. The said purpose would apply equally to all decisions and its application cannot be confined to decisions which are subject to appeal, revision or judicial review. In our opinion, therefore, the requirement that reasons be recorded should govern the decisions of an administrative authority exercising quasi-judicial functions irrespective of the fact may, however, be added that it is not required that the reasons should be as elaborate as in the decision of a court of law. The extent and nature of the reasons would depend on particular facts and circumstances. What is necessary is that the reasons are clear and explicit so as to indicate that the authority has given due consideration to the points in controversy. The need for recording of reasons is greater in a case where the order is passed at the original stage. The appellate or revisional authority, if it affirms such an order, need not give separate reasons if the appellate or revisional authority agrees with the reasons contained in the order under challenge."'
14. Similar view was earlier taken by the Hon'ble Supreme Court in Siemens Engg. & Mfg. Co. Ltd. v. Union of India AIR 1976 SC 1785. It is settled law that while making assessment on assessee, the ITO acts in a quasi-judicial capacity. An assessment order is amenable to appeal by the assessee and to revision by the Commissioner under Sections 263 and 264. Therefore, a reasoned order on a substantial issue is legally necessary. The judgments on which reliance was placed by the learned Counsel for the assessee also points to the same direction. They have held that orders, which are subversive of the administration of revenue, must be regarded as erroneous and prejudicial to the interests of the revenue. If the Assessing Officers are allowed to make assessments in an arbitrary manner, as has been done in the case before us, the administration of revenue is bound to suffer. If without discussing the nature of the transaction and materials on record, the Assessing Officer had made certain addition to the income of the assessee, the same would have been considered erroneous by any appellate authority as being violative of the principles of natural justice which require that the authority must indicate the reasons for an adverse order. We find no reason why the same view should not be taken when an order is against the interests of the revenue. As a matter of fact such orders are prejudicial to the interests of both the parties, because even the assessee is deprived of the benefit of a positive finding in his favour, though he may have sufficiently established his case.
15. In view of the foregoing, it can safely be said that an order passed by the Assessing Officer becomes erroneous and prejudicial to the interests of the Revenue under Section 263 in the following cases:
	(i)
	 
	The order sought to be revised contains error of reasoning or of law or of fact on the face of it.

	(ii)
	 
	The order sought to be revised proceeds on incorrect assumption of facts or incorrect application of law. In the same category fall orders passed without applying the principles of natural justice or without application of mind.

	(iii)
	 
	The order passed by the Assessing Officer is a stereotype order which simply accepts what the assessee has stated in his return or where he fails to make the requisite enquiries or examine the genuineness of the claim which is called for in the circumstances of the case.


16. We shall now turn to the facts of the case to see whether the case before us is covered by the aforesaid principles. A perusal of the assessment order passed by the Assessing Officer does not show any application of mind on his part. He simply accepted the income declared by the assessee. This is a case where the Assessing Officer mechanically accepted what the assessee wanted him to accept without any application of mind or enquiry. The evidence available on record is not enough to hold that the return of the assessee was objectively examined or considered by the Assessing Officer. It is because of such non consideration of the issues on the part of the Assessing Officer that the return filed by the assessee stood automatically accepted without any proper scrutiny. The assessment order placed before us is clearly erroneous as it was passed without proper examination or enquiry or verification or objective consideration of the claim made by the assessee. The Assessing Officer has completely omitted to examine the issues in question from consideration and made the assessment in an arbitrary manner. His order is a completely non-speaking order. In our view, it was a fit case for the learned Commissioner to exercise his revisional jurisdiction under section 263 which he rightly exercised by cancelling the assessment order and directing the Assessing Officer to pass a fresh order considering the issues raised by the CIT. In our view, the assessee should have no grievance in the action of learned Commissioner in exercising the jurisdiction u/s. 263 of the IT Act.
17. It was however contended by the learned Counsel that the Assessing Officer had taken a possible view in accepting the return of the assessee with reference to expenditure and hence, the Commissioner was not justified in assuming the revisional jurisdiction under Section 263. We have given our thoughtful consideration to the aforesaid submissions. As already stated earlier, an order becomes erroneous because inquiries, which ought to have been made on the facts of the case, were not made and not because there is anything wrong with the order if all the facts stated or the claims made in the return are assumed to be correct. Thus, it is mere failure on the part of the Assessing Officer to make the necessary inquiries or to examine the claim made by the assessee in accordance with law, which renders the resultant order erroneous and prejudicial to the interest of the revenue. Nothing more is required to be established in such a case. One would not know as to what would have happened if the Assessing Officer had made the requisite inquiries or examined the claim of the assessee in accordance with law. He could have accepted the assessee's claim. Equally, he could have also rejected the assessee's claim depending upon the results of his enquiry or examination into the claim of the assessee. Thus, the formation of any view by the Assessing Officer would necessarily depend upon the results of his inquiry and conscious, and not passive, examination into the claim of the assessee. If the Assessing Officer passes an order mechanically without making the requisite inquiries or examining the claim of the assessee in accordance with law, such an order will clearly be erroneous in law as it would not be based on objective consideration of the relevant materials. It is therefore, the mere failure on the part of the Assessing Officer in not making the inquiries or not examining the claim of the assessee in accordance with law that per se renders the resultant order erroneous and prejudicial to the interest of the revenue. Nothing else is required to be established in such a case to show that the order sought to be revised is erroneous and prejudicial to the interests of the revenue.
18. Adverting to the facts of the present case, the assessment order dated 30/11/2011 is silent on the enquiry conducted by the Assessing officer with regard to yoga, ayurvedic treatment etc. There is no discussion on this issue. The order of the Assessing officer is erroneous and prejudicial to the interests of the revenue on the reason that there is wrong assumption of facts. We are inclined to modify the order of the CIT. Instead of making addition directly, and treating income from yoga as business income, the Assessing officer is directed to conduct necessary enquiry with regard to yoga, ayurvedic treatment etc. and thereupon decide the same. He should examine the issue afresh and should not be influenced by any findings of the CIT. With this observation, we remit this issue back to the file of the Assessing officer for fresh consideration. We uphold the order of the CIT to this extent.
19. In the result, the appeal filed by the assessee is allowed for statistical purposes.
SUNIL 

*In favour of revenue/Matter remanded.
IT: Without considering period of holding to shares, number of transactions and criteria elucidated in Circular No. 4 of 2007, income from share transactions could not be held as 'business income' as against claim as 'capital gains'
■■■
[2015] 54 taxmann.com 74 (Delhi) 
HIGH COURT OF DELHI
Acee Enterprises
v.
Commissioner of Income-tax-I*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NOS. 300 & 304 OF 2014†
SEPTEMBER  24, 2014 
Section 28(i), read with section 45, of the Income-tax Act, 1961 - Business income - Chargeable as (Business income v. Capital/Share trading) - Assessment years 2007-08 and 2008-09 - In an earlier year assessee changed nature of its portfolio from shares held as stock-in-trade to that of shares held as an investment - Tribunal, however, held that income arising from share transactions was taxable as business income - Tribunal had not gone into question of number of transactions relating to sale and purchase, period for which shares were held and other relevant criteria, which have been elucidated in Circular No. 4 of 2007 - Whether matter was to be remanded back for fresh disposal - Held, yes [Para 9] [Matter remanded] 
Circulars and Notifications : Circular No. 4 of 2007 dated 15-6-2007
FACTS
 
	■ 
	 
	In assessment year 2005-06, the appellant-assessee changed the nature of its portfolio from shares held as stock-in-trade to that of shares held as an investment. The income of sale of such shares was claimed as short-term capital gains. 

	■ 
	 
	During the year under consideration, the Assessing Officer did not deal with the facts, but simply followed his predecessor's order for the year related to assessment years 2005-06 and 2006-07 to hold that the transactions relating to shares treated by the appellant-assessee as short-term capital gains should be taxed under the head 'profits and gains of Business of Profession'. 

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The Tribunal in the impugned order has referred to the facts relating to assessment year 2005-06. This was the first year, in which the assessee changed the nature of its portfolio from shares held as stock-in-trade to that of shares held as an investment. With regard to other assessment years, the Tribunal has not discussed the factual matrix or gone into the question of number of transactions relating to sale and purchase, the period for which shares were held and other relevant criteria, which have been elucidated in Circular No. 4 of 2007 dated 15-6-2007. [Para 4]

	■ 
	 
	The Commissioner (Appeals) also did not go in depth and detail and preferred to rely upon the earlier orders. In the first appellate order relating to assessment year 2007-08, reference was made to transactions in shares of 8 companies, which were held for a period ranging from 6 days to 97 days, but the assessee states that there were other shares too, which were held for longer period. For the assessment year 2008-09, there is no discussion and elucidation. [Para 6]

	■ 
	 
	It is clearly noticeable that the impugned order passed by the Tribunal does not refer to the factual matrix relating to the assessment years 2007-08 and 2008-09. [Para 7]

	■ 
	 
	It was noticed from records that the assessee had declared long-term capital gains and, therefore, the stand of the assessee is that he was an investor as well as trader in shares. [Para 8]

	■ 
	 
	In view of the aforesaid factual position, it is held that the Tribunal has not dealt with the contentions raised after examining and ascertaining the facts in detail. The factual position can vary and can be materially different. Thus, the impugned order of the Tribunal is set aside and matter is remanded back for disposal afresh. [Para 9]


CASES REFERRED TO
 
CIT v. Associated Industries Development (P.) Ltd. [1971] 82 ITR 586 (SC) (para 4) and Fidelity Northstar Fund, In re [2007] 288 ITR 641/158 Taxman 372 (AAR - New Delhi) (para 4).
M.P. Rastogi and K.N. Khuja, Advocates  for the Appellant. Kamal Sawney, Sr. Standing Counsel and Jatin Sehgal, Advocates  for the Respondent.
ORDER
 
Sanjiv Khanna, J. - Having heard counsel for the parties, we frame the following substantial question of law in these appeals, which pertain to assessment years 2007-08 and 2008-09:—
"Whether the Income Tax Appellate Tribunal was right in dismissing the appeal of the appellant-assessee for assessment years 2007-08 and 2008-09 observing that they do not find any merit and the appellant-assessee should be treated as a trader of shares in all the assessment years without reference to the factual matrix?"
2. Learned counsel for the parties state that as a limited and short issue arises for consideration, the appeals may be disposed at this stage itself.
3. The impugned order dated 26th April, 2013 passed by the Income Tax Appellate Tribunal ('Tribunal', for short) related to four assessment years i.e. 2005-06, 2006-07, 2007-08 and 2008-09.
4. The Tribunal in the impugned order has referred to the facts relating to assessment year 2005-06. This was the first year, in which the appellant-assessee changed the nature of its portfolio from shares held as stock-in-trade to that of shares held as an investment. With regard to other assessment years, the Tribunal has not discussed the factual matrix or gone into the question of number of transactions relating to sale and purchase, the period for which shares were held and other relevant criteria, which have been elucidated in Circular No.4 of 2007 dated 15th June, 2007 as well as the decision of the Supreme Court in CIT v. Associated Industries Development (P.) Ltd. [1971] 82 ITR 586 and Fidelity Northstar Fund, In re [2007] 288 ITR 641/158 Taxman 372 (AAR - New Delhi), which are mentioned in the aforesaid circular.
5. By order dated 28th July, 2014, after referring to the factual matrix of the assessment years 2005-06 and 2006-07, we had dismissed ITA Nos.301/2014 and 302/2014, but notice was issued in the present ITAs, which relate to assessment years 2007-08 and 2008-09. In these years, we notice that the Assessing Officer did not deal with the facts, but simply followed his predecessor's order for the assessment years 2005-06 and 2006-07 to hold that the transactions relating to shares treated by the appellant-assessee as short term capital gains should be taxed under the head 'Profits and gains of Business or Profession'.
6. The Commissioner of Income Tax (Appeals) also did not go in depth and detail and preferred to rely upon the earlier orders. In the first appellate order relating to assessment year 2007-08, reference was made to transactions in shares of 8 companies, which were held for a period ranging from 6 days to 97 days, but learned counsel for the appellant-assessee states that there were other shares too, which were held for longer period. For the assessment year 2008-09, there is no discussion and elucidation.
7. It is clearly noticeable that the impugned order passed by the Tribunal does not refer to the factual matrix relating to the assessment years 2007-08 and 2008-09, except for recording as under:—
"In other assessment years also, the frequency of transactions were quite large. Learned CIT(Appeals) has reproduced the details of transactions and observed that some of the shares were kept only for one, two or three days. …………………………As far as other years are concerned, we do not find any merit in the appeals of assessee on this issue. The assessee has to be treated as a trader in shares in all the assessment years."
8. We notice that the appellant-assessee had declared long-term capital gains and, therefore, the stand of the appellant-assessee is that he was an investor as well as trader in shares.
9. In view of the aforesaid factual position, we have to hold that the Tribunal has not dealt with the contentions raised after examining and ascertaining the facts in detail. Answer or conclusion has been recorded without reference to facts of the particular year. The factual position can vary and can be materially different. The question of law, therefore, has to be answered in favour of the appellant-assessee, but with an order of remand. We clarify that we have not examined the contentions of the appellant-assessee or the respondent-Revenue on merits. The appeals are disposed of.
10. To cut short delay, parties are directed to appear before the Tribunal on 3rd November, 2014, when a date of hearing will be fixed.
SUNIL 

*Matter remanded.
†Arising out of order of Tribunal dated 26-4-2013. 
IT: Where 25 per cent of demand was already with revenue in form of refund due to assessee, condition to deposit 50 per cent of demand for stay of assessment order pending disposal of appeal was not proper
■■■
[2015] 54 taxmann.com 192 (Madras) 
HIGH COURT OF MADRAS
Sooriya Hospital
v.
Commissioner of Income-tax-Appeals (V), Chennai*
V. RAMASUBRAMANIAN, J. 
WRIT PETITION NO. 25682 OF 2014
SEPTEMBER  24, 2014 
Section 251, of the Income-tax Act, 1961 - Commissioner (Appeals) - Powers of (Power to grant stay) - Assessment year 2011-12 - Whether where 25 per cent of demand was already with revenue in form of an amount due by way of refund to assessee, condition of deposit of 50 per cent of demand imposed by AAC for grant of stay of assessment order pending disposal of appeal was not justified - Held, yes [Para 6] [In favour of assessee] 
CASES REFERRED TO
 
Taneja Devlopers & Infrastructure Ltd. v. Asstt. CIT [2010] 324 ITR 247 (Delhi).
Suhrith Parthasarathy  for the Petitioner. T. Pramod Kumar Chopda  for the Respondent. 
ORDER
 
1. The petitioner has come up with the above writ petition challenging the imposition of condition by the Appellate Commissioner for the grant of stay of an order of assessment.
2. Heard Mr.Suhrith Parthasarathy, learned counsel for the petitioner and Mr.Pramod Kumar Chopda, learned Standing Counsel for the respondents.
3. The demand made as per the order of assessment is Rs.2,65,86,680/-. The petitioner has been asked to deposit 50% of the said amount by the order impugned in the writ petition.
4. Apart from the reliance placed upon the Instruction No.96 and Instruction No.1914/93 dated 02.12.1993 and the decision of the Division Bench and the Delhi High Court in Taneja Developers & Infrastructure Ltd. v. Asstt. CIT [2010] 324 ITR 247 (Delhi), the learned counsel for the petitioner also states that the petitioner is due to get a refund of nearly Rs.1.00 Crore. However, it is stated by Mr.T.Pramod Kumar Chopda, learned Standing Counsel for the Department that the amount of refund due from the Department to the petitioner is about Rs.60.00 Lakhs.
5. Once it is admitted that at least 25% of the demand now made by the Department, is already with them in the form of an amount due by way of refund, the imposition of the condition does not appear to be proper. The fact that a refund of at least 25% of the total amount now demanded is due to the petitioner has not been taken note of by the respondents.
6. Therefore, the writ petition is allowed and the condition imposed in the impugned order for payment of 50% of the demand is set aside. However, till the appeal is disposed of, the petitioner shall not claim refund of the amount lying with them. No costs. Consequently, M.P.No.1 of 2014 is closed.
Varsha 

*In favour of assessee.
IT/ILT: Matter remanded where in earlier year on similar fact situation, Tribunal directed for fresh TP adjudication
■■■
[2014] 51 taxmann.com 565 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'I'
VA Tech Escher Wyss Flovel (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle-1, Faridabad*
R.S. SYAL, ACCOUNTANT MEMBER 
AND GEORGE GEORGE K., JUDICIAL MEMBER 
IT APPEAL NO. 1000 (DELHI) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  24, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustment) - Assessment year 2009-10 - Assessee paid a sum as technical fees towards technical services rendered by its AE - TPO being of opinion that any service was not actually availed by assessee, made TP adjustment - Tribunal in earlier year, on same facts, remanded matter to determine ALP of said transaction - Whether therefore, matter needed fresh readjudication - Held, yes [Para 5][In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee paid a sum as technical fees towards technical services rendered by its AE.

	■ 
	 
	The TPO determined arm's length price of this international transaction at nil as, in his opinion, the assessee did not need any services and these were not actually received, and the transfer pricing adjustment was proposed by the Transfer Pricing Officer and in turn, made by the Assessing Officer.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Such payment was made in consideration of receipt of technical services in the preceding year as well, for which the TPO proposed and the Assessing Officer made transfer pricing adjustment in the same manner in which it has been done for the instant year. The assessee preferred appeal against that order and the Tribunal has restored the matter for a fresh determination of ALP with certain directions. In the absence of any distinguishing factual or legal feature having been brought on record in the facts of the preceding year as well as for the instant year, the impugned order is set aside and the matter is remitted to the file of the Assessing Officer/TPO for a fresh determination of ALP of this international transaction in accordance with law, after allowing a reasonable opportunity of being heard to the assessee. [Para 5]


G.C. Srivastava, Adv.  for the Appellant. Yogesh Verma, CIT  for the Respondent.
ORDER
 
R.S. Syal, Accountant Member - This appeal by the assessee is directed against the order dated 21.01.2014 passed by the AO u/s 143(3) read with section 144C of the Income-tax Act, 1961 (hereinafter also called 'the Act') in relation to the assessment year 2009-10.
2. The additional ground raised by the assessee challenging the validity of the impugned order on the basis that the same was made in a wrong name, was not pressed by the ld.AR. The same, therefore, stands dismissed.
3. The first issue raised in this appeal is against the transfer pricing adjustment amounting to Rs. 98,66,814/- on account of payment made by the assessee for technical services received from its Associated Enterprise (AE).
4. Briefly stated, the facts of the case are that the assessee paid a sum of `98.66 lac as technical fees towards technical services rendered by its AE. The TPO determined arm's length price of this international transaction at Rs. nil as, in his opinion, the assessee did not need any services in question and these were not actually received, and, if at all these were received, were not required. That is how the transfer pricing adjustment of Rs. 98.66 lac was proposed by the Transfer Pricing Officer and in turn, made by the Assessing Officer. The assessee is aggrieved against this addition.
5. After considering the rival submissions and perusing the relevant material on record, it is observed that the assessee made payment of the above amount on receipt of technical services pursuant to an Agreement dated 26.04.2006, a copy of which has been placed on page 196 of the paper book. Such payment was made in consideration of receipt of technical services in the preceding year as well, for which the TPO proposed and the AO made transfer pricing adjustment in the same manner in which it has been done for the instant year. The assessee preferred appeal against that order and the Tribunal vide its order dated 26.09.2013 in ITA No.6226/Del/2012, has restored the matter for a fresh determination of ALP with certain directions. A copy of such Tribunal order is available on record. In the absence of any distinguishing factual or legal feature having been brought to our notice in the facts for the preceding year as well as for the instant year, respectfully following the precedent, we set aside the impugned order and remit the matter to the file of the AO/TPO for a fresh determination of ALP of this international transaction in accordance with law, after allowing a reasonable opportunity of being heard to the assessee.
6. The only other ground is against the addition of Rs. 60 lac made by the AO u/s 14A of the Act. Here again, we find that similar disallowance was made by the AO. When the matter came up before the Tribunal, this issue was also sent back for a fresh examination in the light of certain directions. The facts being identical, respectfully following the precedent, we set aside the impugned order and remit the matter to the file of the AO for deciding the question of disallowance u/s 14A afresh as per law, after allowing a reasonable opportunity of being heard to the assessee.
7. In the result, the appeal is partly allowed for statistical purposes.
POOJA 

*In favour of assessee/Matter remanded.
IT/ILT :Where TPO made addition to assessee's ALP in respect of software development services, since four comparables selected by TPO failed filter of 25 per cent employee cost to revenues applied by TPO himself, impugned addition was to be set aside
■■■
[2014] 52 taxmann.com 406 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K'
Ness Technologies (India) (P.) Ltd.
v.
Assistant Commissioner of Income-tax, CC-34, Mumbai*
R.C. SHARMA, ACCOUNTANT MEMBER 
AND VIJAY PAL RAO, JUDICIAL MEMBER 
IT APPEAL NO. 7016 (MUM.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  24, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2008-09 - Whether where addition was made to assessee's ALP in respect of software development services rendered to AE, in view of fact that four comparables selected by TPO failed filter of 25 per cent employee cost to revenues applied by TPO himself, impugned addition was to be set aside and, matter was to be remanded back for disposal afresh - Held, yes [Para 8][Matter remanded/In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company was engaged in software development and IT enabled services. During relevant year, assessee entered into certain international transactions with its AE.

	■ 
	 
	In transfer pricing proceedings, the assessee adopted TNMM, with OP/OC as PLI. The assessee identified 22 companies as comparables, with mean margin of 12.65 per cent.

	■ 
	 
	The TPO rejected the comparables selected by assessee and carried out a fresh search. The TPO selected a final set of 26 comparables by conducting his own comparability analysis. On the basis of mean margin earned by those comparables, certain addition was made to assessee's ALP.

	■ 
	 
	The DRP set aside objections raised by assessee.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	From the report of TPO, it was found that for the purpose of selection of comparables, the TPO had applied a filter of rejecting companies having employee costs of less than 25 per cent of revenues. However, the four companies as part of comparables selected by TPO fail the filter of 25 per cent employee cost to the revenue. Since the employee cost to revenue ratio in case of these companies is less than 25 per cent of revenue, the appeal is restored back to the file of Assessing Officer/TPO/DRP for considering afresh after applying the filter properly to the all comparables selected by TPO. [Para 8]

	■ 
	 
	In the result, appeal of assessee is allowed for statistical purposes. [Para 9]


M.P. Lohia and Nikhil Tiwari for the Appellant. Santosh Kumar for the Respondent.
ORDER
 
R.C. Sharma, Accountant Member - This is an appeal filed by the assessee against the order passed u/s. 143(3) read with Section 144C(13) to give effect to the order passed by DRP u/s.144C(5) of the IT Act, for the Assessment Year 2008-09.
2. The assessee has taken total 17 grounds in the appeal. Grounds No.4,6,7,11 & 12 have not been pressed by the learned AR, therefore, the same are dismissed in limine. Grounds No.1 to 4 are general in nature. Now, the effective grounds which remain for consideration in this appeal are grounds No.5, 8, 9 & 10, which relate to the TP addition made by the AO.
3. Rival contentions have been heard and record perused. Facts in brief are that the assessee is engaged in software development/export and IT enabled services. The total receipts for the year has been shown at Rs.278.50 crores as against Rs. 172.35 crores in the preceding year. Besides the assessee has shown other income of Rs.223.59 lakhs as against Rs. 178.38 Iakhs in the preceding year. The assessee has claimed expenses of Rs.234.24 crores as against Rs. 133.99 crores in the preceding year. The net profit for the year has been shown at Rs. 46.49 crores as against Rs.40.14 crores in the preceding year as per Companies Act. However, the assessee has claimed exemption u/s.10A on the profits of its STP Unit at Bangalore, Mumbai, Hyderabad and Pune of Rs. 47.91 crores in the computation of income as per Income-tax Act, consequent to which the business income has been shown at Rs.63,559,637/-. Since the assessee company during the FY 2007-08 entered into various international transactions with its AEs, a reference u/s. 92CA(1) of the IT. Act, 1961 was made to the Addl. Commissioner of Income Tax, Transfer Pricing-It (2), Mumbai on 05/08/2010, for determining the Arms length price (ALP) of the transactions. The Addl. CIT, Transfer Pricing-II (2), Mumbai, vide his order u/s.92CA(3) of the IT. Act, 1961 dated 19.09.2011, determined the adjustment to ALP of the international transactions at Rs. 258,799,366/-.
4. The assessee objected to the fact that the AO/TPO has not appreciated that the assessee has prepared its TP documentation in accordance with Section 92C of the Act in good faith, The assessee adopted TNMM, with PLI OP/OC, and identified 22 companies as comparables, with mean of 14.84%, in the Transfer Pricing report. The updated margin resulted in the mean of 12.65%. The TPO rejected the Comparable, and carried out a fresh search. The TPO selected a final set of 26 comparables by conducting his own comparability analysis.
5. The comparables chosen by the assessee and reasoning given by the TPO is as under :—
	Sl .No 
	Name of the Company 
	Margin per TP report (%) 
	Remarks/reasons for non-comparability as per TPO 

	1.
	Akshay Software Technology Limited
	6.60
	The company is a predominantly onsite company. It fails the onsite revenue filter as 100% of its revenues are from onsite operations. Thus the company is not considered as a comparable.

	2.
	Azlecsoft Limited
	18.16
	Export earnings are only to the extent of 25% of revenue. It fails export earning filter.

	3.
	Goldstone Technologies Limited
	11.50
	As per the information available in the AR, the exports (in terms of foreign exchange earnings) constitute only 2.97% of the revenues. As per the information available in the Annual Report, it has a stock of movie rights as on 31-03.-2008. Thus the company has intangibles and thus cannot be considered as a comparable.

	4.
	Helios & Matheson Information Technology Limited
	38.40
	As per information submitted by the company it fails onsite revenue filter.

	5.
	Indium Software (India) Limited
	11.09
	The assessee itself withdrew it as a comparable based on the updated margins. However, it does not have any export earnings for AY 07-08 and it fails export earning filter. NA

	6.
	KPIT Cummins Infosystems Limited
	13.20
	The company fails RPT filter, the related party transactions are to the extent of 94%.

	7.
	Lanco Global Systems Limited
	13.28
	Updated margin 26.26

	8.
	Larsen & Toubro Infotech Limited
	11.35
	The annual report is available for the FY 2007-08. The annual report says that the company earned revenues by way of software services as well as products. But, segmental results/revenue are not available. 133(6) notice was issued in the earlier years and the same was challenged before the HC and the decision is pending. Further it is seen from the AR that almost 50% of exports are spent as onsite expenses. Thus it is also a predominantly onsite company and thus it is not considered as a comparable due to incomplete information

	9.
	Maars Software International Limited(Segmental)
	15.58
	The company fails on-site earning filter as it generates over 99% revenue from on-site operations.

	10.
	Melstar information Technologies Limited
	3.46
	The assessee itself withdrew it as a comparable based on the updated margins

	11.
	Mindtree Limited (Segmental)
	16.98
	Updated margin 17.51

	12.
	Persistent Systems Private Limited
	24.34
	The assessee itself withdrew it as a comparable but chosen by the TPO

	13.
	Quintegra Solutions Limited
	15.18
	Updated margin 21.48

	14.
	RS Software (India) limited
	14.11
	Updated margin 6.71

	15.
	SIP Technologies and Exports Limited
	18.37
	Updated margin -33.20. Rejected being loss making.

	16.
	Sasken Communication Technologies Limited (Segmental)
	17.88
	Updated margin 17.30

	17.
	Satyam Computers Services Limited
	29.43
	The assessee itself withdrew it as a comparable based on the updated margins.

	18.
	TVS Infotech Limited
	-21.27
	The assessee itself withdrew it as a comparable based on the updated margins.

	19.
	VJIL Consulting Limited
	5.85
	The assessee itself withdrew it as a comparable based on the updated margins.

	20.
	VMF Softech Limited
	4.32
	The major portion of work is done on job work basis therefore the company is not functionally comparable.

	21.
	Visualsoft Technologies Limited (Segmental)
	16.76
	The assessee itself withdrew it as a comparable based on the updated margins.

	22.
	Zylog Systems Limited
	16.87
	Predominantly on-site company as it derives 82% of its revenue from on-site operations

	
	Arithmetic Mean
	14.84
	12.65


In view of the above discussion, the TPO passed order u/s.92CA(3) and made an adjustment of total income of Rs.25,87,99,366/-. The DRP upheld the order of TPO. Now, the assessee is in appeal before us against the order passed by the AO u/s.144C(1) of the IT Act.
6. We have considered rival contentions, carefully gone through the orders of the authorities below and found from the record that assessee had adopted TNMM, with PLI OP/OC, and identified 22 companies as comparables, with mean of 14.84%, in the Transfer Pricing report. The updated margin resulted in the mean of 12.65%. The TPO rejected the Comparable, and carried out a fresh search. The TPO selected a final set of 26 comparables by conducting his own comparability analysis. However, in the comparability analysis the employee cost to sales filter was taken by TPO at 25%. We, prima facie, found that four comparables out of 26 introduced by TPO even failed on account TPO's own filter of employee cost to sales at 25% as pointed out by learned AR.
	(i)
	 
	In case of Celstial Biolabs Ltd., the total employee cost of the company as a percentage of total sales is only 20.05% of the total turnover and hence the company fails the employee cost to sales filter of 25% applied by the TPO himself. The extracts of the profit and loss account of the company substantiating the same is given in page 307 of the paper book. The relevant extract of search process conducted by the TPO evidencing that this filter was applied by him is provided in page No.132 & 133 of the paper book. We also found that assessee company operates in the field of biotechnology and just provides services using tools developed through IT. However, the company selected by TPO appears to be functionally different, the annual report evidenced that it has developed product/tolls and other intangibles.

	(ii)
	 
	Cybermate Infotech Limited selected by the TPO, the total employee cost of the company as a percentage of total sales is only 18.68% of the total turnover and hence the company fails the employee cost to sales filter of 25% applied by the TPO himself. The extracts of schedule 12 of the profit and loss account of the company substantiating the same is given in page 322 of the paper book. The relevant extract of search process conducted by the TPO evidencing that this filter was applied by him is provided in page No.132 & 133 of the paper book. However, functionally also it is different from assessee company insofar as in response to 133(6) notice, the company has clearly stated that it has four segments viz., Software development, customization of software, software product sale and software trading. However, the company has not provided the segmental financial for the same. Furthermore, the annual report of the company as placed in record indicates that the company is a software product company. We also found that this company has exception year of operation insofar as it has registered growth of more than 100% in the net margin indicating exception year of operations.

	(iii)
	 
	In case of 3K Technologies Limited, we found that the total employee cost of the company is only 5.56% of the total turnover and hence the company fails the employee cost to sales filter of 25% applied by the TPO himself. The relevant extracts of the same are provided in page 334 & 338 of the paper book. The relevant extract of search process conducted by the TPO evidencing that this filter was applied by him is provided in page No.132 & 133 of the paper book.

	(iv)
	 
	In case of Acropetal Technologies Limited , we found that the total employee cost of the company is only 8.20% of the total turnover and hence the company fails the employee cost to sales filter of 25% applied by the TPO himself. The relevant extracts of annual report are provided in page 339 & 352 of the paper book. We also found that in case of this company 73% of total expenditure was in foreign currency under the head "Onsite development expenses'. Illustrating that the company provides substantial onsite services and also could have outsourced services. As per document placed at page 345 of the paper book, the ratio of onsite to total employee related expenses comes to 86.2% thus, failing the onsite filter.


7. Learned AR submitted the following chart indicating that arm's length margin scenario if employee cost filter is correctly applied :—
	Sl. No 
	Name of the Company 
	As per TP order 
	If employee cost filter is correctly applied 

	1.
	Aditya Birla Minacs Technologies Ltd. (Birla Technologies)
	6.04%
	6.04%

	2.
	Aditya Birla Minacs IT Services Ltd.(PSI Data Systems)
	7.73%
	7.73%

	3.
	Celestial Biolabs Ltd.
	109.80%
	 

	4.
	Cybermate Technologies Ltd.
	141.71%
	 

	5.
	RS Software India Ltd.
	7.79%
	7.79%

	6.
	Flextronics (Aricent Technologies)
	8.07%
	8.07%

	7.
	Sasken Communications Technologies Ltd.(Seg)
	13.44%
	13.44%

	8.
	Igate Global Solutions Ltd.
	14.77%
	14.77%

	9.
	R System International Ltd(Seg)
	15.30%
	15.30%

	10.
	Mindtree Consulting Ltd.(Seg)
	16.41%
	16.41%

	11.
	Lucid Software Ltd.
	16.50%
	16.50%

	12.
	Thirdware Solutions Ltd.
	18.01%
	18.01%

	13.
	Tata Elxsi Ltd.(Seg)
	18.97%
	18.97%

	14.
	Bodhtree Consulting Ltd.(Seg)
	19.14%
	19.14%

	15.
	Quintegra Solutions Ltd.
	21.74%
	21.74%

	16.
	Avani Cincom Technologies Ltd.
	25.62%
	25.62%

	17.
	LGS Global Ltd.
	26.64%
	26.64%

	18.
	Persistent Systems Ltd.
	27.70%
	27.70%

	19.
	Wipro Ltd. (Seg.)
	28.45%
	28.45%

	20.
	3K Technologies Ltd.
	28.90%
	 

	21.
	E-zest Solutions Ltd.
	28.95%
	28.95%

	22.
	Acropetal Technologies Ltd.(Seg)
	40.03%
	 

	23.
	Infosys Technologies Ltd.(Seg)
	40.41%
	40.41%

	24.
	Kals Information Systems Ltd.
	41.94%
	41.94%

	25.
	Softsol India Ltd.
	42.15%
	42.15%

	26.
	Zenith Infotech Ltd.
	67.54%
	67.54%

	
	Arithmetic mean
	32.07%
	23.33%

	 
	 
	 
	 

	Ness India's margin
	20.13%
	20.13%

	5% Range
	26.13%
	26.13%


If the employee cost filter is correctly applied, assessee will be having margin of 20.13% cost within the range of + 5%.
8. From the TPO report, we found that for the purpose of selection of comparables, the TPO had applied a filter of rejecting companies having employee costs less than 25% of revenues. However, the four companies as part of comparables selected by TPO fails the filter of 25% employee cost to the revenue. Since the employee cost to revenue ratio in case of these company is less than 25% of revenue, we restore the appeal back to the file of AO/TPO/DRP for considering afresh and applying the filter properly to the all comparables selected by TPO, keeping in view our above observation.
9. In the result, appeal of assessee is allowed for statistical purposes in terms indicated herein above.
SUNIL 

*Matter remanded/In favour of assessee.
IT : Where High Court and Tribunal without considering period of lease held assessee as deemed owner of a premises under section 27, matter was to be remanded for reconsideration
■■■
[2014] 52 taxmann.com 157 (SC) 
SUPREME COURT OF INDIA 
Nahalchand Laloochand (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Mumbai*
R.M. LODHA, CJ. 
AND KURIAN JOSEPH, J. 
CIVIL APPEAL NO. 1930 OF 2007†
SEPTEMBER  24, 2014 
Section 27, read with section 269UA, of the Income-tax Act, 1961 - Income from house property - Deemed Owner (Lease) - Assessee was a tenant of a house - It had let out premises of that house to a bank - Tribunal and High Court considering assessee as deemed owner under section 269UA(f)(i) held that income received by assessee from that house property will be taxable under section 27(iiib) - However coming to above conclusion High Court and Tribunal did not take into consideration period of lease of that premises which is an essential pre condition under section 269UA(f)(i), i.e. twelve years - Whether in such circumstances matter was to be remanded to Tribunal for reconsideration - Held, yes [Paras 4 and 6] [Matter remanded/In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a tenant of a house. It had let out the premises to Bank of Baroda and earned the income therefrom.

	■ 
	 
	The Tribunal and the High Court considering assessee as deemed owner under section 269UA(f)(2) held that income received by the assessee from that house property will be taxable under section 27(iiib).

	■ 
	 
	On appeal to the Supreme Court:


HELD
 
	■ 
	 
	The essential condition, for a transfer of an immovable property referred to in clause (d)(i) of section 269UA is that lease must be for a term of not less than twelve years. For computing twelve years, it is not necessary that initial term of lease must be less of twelve years. but if the lease provides for extension of lease and such lease has been extended by a further term or terms and the aggregate of such term is not less than twelve years, it is deemed to be a transfer of immovable property and such transferee is deemed to be owner of such immovable property under section 27(iiib) of the Income tax Act. [Para 3]

	■ 
	 
	Neither the order of the Income tax Appellate Tribunal nor the order of the High Court indicate any consideration of the above aspects in respect of the house property except observing that the assessee has been a tenant for a long period and that it had let out the premises. No definite finding of fact about the pre-requisite of section 269UA(f)(i) read with explanation as noted above has been recorded either by the Tribunal or by the High Court. [Para 4]

	■ 
	 
	Having regard to the above flaw in consideration of the case, the matter needs reconsideration by the Tribunal since the question involves determination of facts as indicated above. Accordingly, it is appropriate to remand the matter to the Income Tax Appellate Tribunal. [Para 5]

	■ 
	 
	Consequently, civil appeal is allowed. The impugned order of the High Court and the order of the Income Tax Appellate Tribunal are set aside and matter is restored to the file of the Income tax Appellate Tribunal, for fresh hearing and disposal in accordance with law. [Para 6]


Rashmikumar Manilal Vithlani, Adv.  for the Appellant. Rajiv Dutta, Sr. Adv. Rahul Kaushik, Vikas Malhotra,  Ms. Niranjana Singh, Anil Gaur, Ms Gargi Khanna and  B.V. Balaram Das, Advs.  for the Respondent.
ORDER
 
1. One of the questions for consideration before the High Court was whether Income Tax Appellate Tribunal was in error in covering the income from house property named Kantilal House under Section 27(iiib) of the Income Tax Act, 1961 (For short, "Income Tax Act"). The High Court observed that tenants from month to month or which are for a period not exceeding one year are excluded from the definition. However, it held that the assessee was a tenant for a long period and let out the premises to Bank of Baroda and, therefore, the income therefrom would be covered by Section 27(iiib) and not the exclusion clause. Section 27(iiib) reads as under:-27. "Owner of the house property", "annual charge", etc., defined.- For the purposes of sections 22 to 26--
	 
	"**
	**
	**


(iiib) a person who acquires any rights (excluding any rights by way of a lease from month to month or for a period not exceeding one year) in or with respect to any building or part thereof, by virtue of any such transaction as is referred to in clause (f) of section 269UA, shall be deemed to be the owner."
2. For the purposes of Section 27 (iiib), it is necessary to understand the definitions of "immovable property" and "transfer" in Section 269UA (d) and (f), which read as under :-
	 
	'296UA.**
	**
	**


(2)(d) "immovable property" means-(i) any land or any building or part of a building, and includes, where any land or any building or part of a building is to be transferred together with any machinery, plant, furniture, fittings or other things, such machinery, plant, furniture, fittings or other things also. 
Explanation. --For the purposes of this sub-clause, "land, building, part of a building, machinery, plant, furniture, fittings and other things" include any rights therein ;
(ii) any rights in or with respect to any land or any building or a part of a building (whether or not including any machinery, plant, furniture, fittings or other things therein) which has been constructed or which is to be constructed, accruing or arising from any transaction (whether by way of becoming a member of, or acquiring shares in, a co-operative society, company or other association of persons or by way of any agreement or any arrangement of whatever nature), not being a transaction by way of sale, exchange or lease of such land, building or part of a building ;
(f) "transfer"-
(i) in relation to any immovable property referred to in sub-clause(i) of clause (d), means transfer of such property by way of sale or exchange or lease for a term of not less than twelve years, and includes allowing the possession of such property to be taken or retained in part performance of a contract of the nature referred to in section 53A of the Transfer of Property Act, 1882 (4 of 1882).
Explanation. --For the purposes of this sub-clause, a lease which provides for the extension of the term thereof by a further term or terms shall be deemed to be a lease for a term of not less than twelve years, if the aggregate of the term for which such lease is to be granted and the further term or terms for which it can be so extended is not less than twelve years ;
(ii) in relation to any immovable property of the nature referred to in sub-clause (ii) of clause (d), means the doing of anything (whether by way of admitting as a member of or by way of transfer of shares in a co-operative society or company or other association of persons or by way of any agreement or arrangement or in any other manner whatsoever) which has the effect of transferring, or enabling the enjoyment of, such property.'
3. Sub clause (i) of Section 269UA(f) makes inter alia transaction of lease for a term of not less than twelve years, a transfer in relation to the immovable property referred to in sub-clause (i) of clause (d). The explanation appended to sub-clause (i) of Section 269UA (f) clarifies that a lease which provide for the extension of term by a further term or terms shall be deemed to be a lease if the aggregate of the term for which such lease is to be granted and the further term or terms is not less than twelve years. The essential condition, therefore, for a transfer of an immovable property referred to in clause (d)(i) of Section 269UA is that lease must be for a term of not less than twelve years. For computing twelve years, it is not necessary that initial term of lease must be less of twelve years, but if the lease provides for extension of lease and such lease has been extended by a further term or terms and the aggregate of such term is not less than twelve years, it is deemed to be a transfer of immovable property and such transferee is deemed to be owner of such immovable property under Section 27(iiib) of the Income Tax Act.
4. Neither the order of the Income Tax Appellate Tribunal nor the order of the High Court indicate any consideration of the above aspects in respect of the house property named Kanti Lal House except observing that the assessee has been a tenant for a long period and that it had let out the premises. No definite finding of fact about the pre-requisites of Section 269UA(f)(i) read with explanation as noted above has been recorded either by the Tribunal or by the High Court.
5. Having regard to the above flaw in consideration of the case, we are satisfied that the matter needs reconsideration by the Tribunal since the question involves determination of facts as indicated above. We, accordingly, deem it appropriate to remand the matter to the Income Tax Appellate Tribunal, Mumbai.
6. Consequently, civil appeal is allowed. The impugned order of the High Court dated 28.11.2005 in I.T.A. No.458 of 2004 and the order of the Income Tax Appellate Tribunal dated 03.11.2003 in I.T.A. No.6550/Bom/95 (Assessment Year 1991-1992) are set aside. I.T.A. No.6550/Bom/95 (Assessment Year 1991-1992) is restored to the file of the Income Tax Appellate Tribunal, 'I' Bench, Mumbai, for fresh hearing and disposal in accordance with law.
7. The parties shall appear before the Income Tax Appellate Tribunal, Mumbai on 25th November, 2014. 
8. No costs.
SONAM 

*Matter remanded/In favour of assessee.
†Arising out of order of High Court in ITA No. 458 of 2004. 
IT : Where revenue authorities passed penalty order taking a view that assessee had raised a false claim of depreciation, in view of fact that assessee brought all relevant particulars on record in support of its claim, impugned penalty order deserved to be set aside.
■■■
[2015] 55 taxmann.com 406 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax
v.
Indusind Bank Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 1293 OF 2012
SEPTEMBER  24, 2014 
Section 271(1)(c), read with section 32, of the Income-tax Act, 1961 - Penalty - For concealment of income (Deduction wrongly claimed) - During relevant year, Assessing Officer rejected assessee's claim for depreciation in respect of certain lease transactions on ground that said transactions were not genuine - He also passed a penalty order under section 271(1)(c) for raising a false claim of deduction - Tribunal finding that there was no concealment of particulars of income nor furnishing of inaccurate particulars of income, set aside penalty order - Revenue filed instant appeal raising a plea that even if assessee had approached Settlement Commission during some assessment years and accepted order of Settlement Commission, still it raised a false claim for depreciation during relevant year - Whether since all relevant particulars were available on record, plea raised by revenue had no merit - Held, yes - Whether, therefore, Tribunal was justified in setting aside impugned penalty order - Held, yes [Para 4] [In favour of assessee] 
Vimal Gupta, Sr. Counsel, Ms. Padma Divakar and Vipul Bajpayee for the Appellant. Sanjiv Shah for the Respondent.
JUDGMENT
 
1. We have heard Mr. Vimal Gupta, learned senior counsel, appearing for the Revenue in support of this appeal. We have heard Mr. Shah, learned counsel, appearing for the respondent.
2. With their assistance, we have gone through the concurrent findings on the point of deletion of penalty. In paragraph 5.2 of the order of the Commissioner of Income-tax (Appeals), it has been held that there is disallowance of depreciation made by the Assessing Officer in the assessment order for the assessment year in question, namely, 2001-02. That is with reference to the lease transactions entered by the assessee during the assessment year 1995-96. The claim that these are genuine transactions and made by the assessee was not accepted by the Revenue. However, the assessee persisted and claimed depreciation in the assessment year in question as well. The Commissioner of Income-tax (Appeals) as also the Tribunal found that there is no concealment of particulars of income nor furnishing of inaccurate particulars of income for the assessment year.
3. The argument of Mr. Vimal Gupta is that when such was the stand of the Department, the assessee approached the Settlement Commission during some assessment years and accepted the order of the Settlement Commission. However, in the present assessment year, it raises the very claim and, therefore, the Commissioner's findings could not have been endorsed by the Tribunal and this is a substantial question of law particularly when it failed to assign independent reasons of its own.
4. We do not find any merit in this contention because in the given facts the only conclusion that has been reached is that all particulars were available with the Department-Revenue. There was no concealment nor the particulars have been termed as inaccurate and for the subject assessment year. It is on these findings that the penalty has been deleted. Pertinently, it has been deleted also qua other claims but the Revenue raised deletion of penalty on lease transaction as the only substantial question of law. For all these reasons, we do not find that the Tribunal's order is either perverse or vitiated by any error of law apparent on the face of the record. There is no merit in the appeal. It is, accordingly, dismissed. No costs.
Sunil 

*In favour of assessee.
IT: Where neither was there any demand by department against Port Trust for payment of fringe benefit tax nor in fact any amount was paid by it on that account, Port Trust was under obligation to refund amount collected by it towards fringe benefit tax along with accrued interest to respective stevedores from whom it was collected
■■■
[2015] 55 taxmann.com 23 (Andhra Pradesh and Telangana) 
HIGH COURT OF ANDHRA PRADESH AND TELANGANA
Visakhapatnam Stevedores Association
v.
Union of India*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
WRIT PETITION NO. 11171 OF 2012 
W.P.M.P. NOS. 14097 OF 2012, 
9828 OF 2013 & 32498 OF 2014
SEPTEMBER  15, 2014 
Section 115WA, read with section 115WKA, of the Income-tax Act, 1961 - Fringe benefit tax - Visakhapatnam Port Trust collected fringe benefit tax from stevedores for fringe benefits provided to employees/workers - However, neither was there any demand by department against Port Trust for payment of fringe benefit tax nor in fact any amount was paid by it on that account - Whether there did not exist any justification to withhold amount and Port Trust was under obligation to refund amount collected towards fringe benefit tax along with accrued interest to respective stevedores from whom it was collected after duly identifying them - Held, yes [Paras 13 - 16][In favour of assessee] 
FACTS
 
	■ 
	 
	The Visakhapatnam Dock Labour Board ('the Board') was constituted with a view to regulate the work force needed for that purpose. To act as a bridge between the ship owners on the one hand, and the Board, on the other hand, the institution of stevedores was introduced. The Board granted licences to the concerned individuals or agencies to act as stevedores, and on being so recognised, the stevedores were supplied the work force by the Board. Over the period, the Board was merged with the Visakhapatnam Port Trust, the second respondent.

	■ 
	 
	The Board felt that it was under obligation to pay the fringe benefit tax in respect of the employees/workers on its rolls. Since the wages for the workers were paid by the stevedores, it collected the fringe benefit tax for the concerned employees, from the respective stevedores.

	■ 
	 
	Between the years 2005 and 2009, a sum of Rs. 7 crores was collected towards fringe benefit tax from the stevedores, i.e., the members of the petitioner-association.

	■ 
	 
	The petitioner filed writ petition contending that since the second respondent was not liable to pay the fringe benefit tax, the amount ought to have been refunded, more so, when it was not remitted to the Income-tax department.

	■ 
	 
	In counter affidavit, the second respondent argued that the refund of the amount would result in undue enrichment of the members of the petitioner-association, and sometimes, it would even be difficult to identify the persons, from whom it was collected.


HELD
 
	■ 
	 
	Neither there was any demand by the Income-tax department against the second respondent for payment of fringe benefit tax nor in fact any amount was paid on that account. The amount recovered from the members of the petitioner-association was deposited in a separate account, from time to time, and it is also earning interest. [Para 11]

	■ 
	 
	The tax appeal is only in relation to service tax and not about the Income-tax. Once there is no demand, much less the payment of the fringe benefit tax by the second respondent to the Income-tax department, there does not exist any justification to withhold the amount. [Para 13]

	■ 
	 
	When the amount was collected from a specified stevedore contractor, and the contractor in turn has undertaken the work with the owner of a ship, for loading or unloading, on a lump sum, the theory of undue enrichment does not have any application. [Para 14]

	■ 
	 
	As regards the difficulty in identifying the agency to be refunded, even the petitioner did not insist that the amount should be paid to it. Its endeavour is only to ensure that the amount is refunded to the concerned agency from whom it was collected. The second respondent would have the liberty to undertake proper verification, in the context of refunding the amount. [Para 15]


S.R. Ashok, Sr. Counsel and J.N. Bhushan for the Petitioner. B. Narayana Reddy, Asstt. Solicitor General A.V. Krishna Koondinya, Sr. Counsel and P. Sri Ram for the Respondent.
JUDGMENT
 
L. Narasimha Reddy, J. - This writ petition is filed with a prayer to declare the action of the Visakhapatnam Port Trust, the second respondent herein, in not refunding the amount that has been collected in the nature of fringe benefit tax (FBT) between 2005 and 2009 from the members of the petitioner-association despite repeated demands, as illegal, arbitrary and contrary to the provisions of the Income-tax Act, 1961 (for short "the Act"), apart from being unconstitutional. Consequential direction for refund of the amount of Rs. 7,40,69,450 with interest at the rate of 14.75 per cent. per annum is sought.
2. The facts, in brief, are that at the Visakhapatnam Port, several ships arrive for loading and unloading purposes. The Visakhapatnam Dock Labour Board (for short "the Board") was constituted with a view to regulate the work force needed for that purpose. The board would supply the required manpower for loading and unloading of the ships. To act as a bridge between the ship owners on the one hand, and the board, on the other hand, the institution of stevedores is introduced. The board grants licences to the concerned individuals or agencies to act as stevedores, and on being so recognised, the stevedores are supplied the work force by the board. Over the period, the board was merged with the Visakhapatnam Port Trust, the second respondent herein.
3. Parliament amended the Act providing for levy of tax on the fringe benefits paid to the employees. The liability to pay the tax, on this account, however, was placed upon the employer. The board felt that it is under obligation to pay the fringe benefit tax in respect of the employees/workers on its rolls. Since the wages for the workers are paid by the stevedores, it was resolved to collect the fringe benefit tax for the concerned employees, from the respective stevedores. The tax is on the fringe benefits paid to each employee. However, a formula was evolved to collect Re. 1 for each metric tonne of the material handled by the stevedore for onward payment of fringe benefit tax, to the Income-tax Department. Between the years 2005 and 2009, a sum of Rs. 7 crores was collected towards fringe benefit tax from the stevedores, i.e., the members of the petitioner-association.
4. The petitioner contends that the board and the second respondent herein were registered under section 12 of the Act and, accordingly, they stood exempted from the obligation to pay tax and still the fringe benefit tax was collected. They submit that whatever may have been the justification for collecting the amount, when there was some uncertainty as to the liability of the second respondent to pay the fringe benefit tax, at least when the Tribunal decided finally in the year 2010 that the second respondent is not liable to pay the fringe benefit tax, the amount ought to have been refunded, more so, when it was not remitted to the Income-tax Department.
5. A detailed counter-affidavit is filed by the second respondent. The fact that the fringe benefit tax at the rate of Re.1 per metric tonne of handled material at the port was collected, is not disputed. It is, however, stated that the amount had to be collected, to be on safe side, and the amount so collected was kept in a separate account, so that, it can be paid in the event of any determination or fastening of liability. A plea is raised to the effect that the association cannot make a demand since the amount was collected from the various stevedores. It is also urged that the respective stevedores have passed on the liability of fringe benefit tax paid by them, to their ultimate customers, be it the ship owners or goods transporters, and that they are not liable to refund the amount. Difficulty is also expressed about the identification of the members from whom it was collected.
6. Heard Sri S. R. Ashok, learned senior counsel for the petitioner and Sri A. V. Krishna Koundinya, learned senior counsel for the respondents.
7. It is not uncommon that the employees in the establishments, particularly those, which are large in size, provide for payment of fringe benefits to their employees. Taking into account the fact that the benefits so paid are many a time phenomenal in quantum, Parliament introduced the provision for levy of fringe benefit tax in the form of addition to section 115W to section 115WL in Chapter XII-H of the Act through the Finance Act, 2005. It is the obligation of the employer to pay the fringe benefit tax.
8. In the introductory part itself, it has been mentioned that the board, which has since merged with the second respondent, would have several employees on its rolls, and they, in turn, are allotted to the stevedore contractors for the purpose of loading or unloading the ships. Though the wages for the allotted employees/workers are paid by the concerned stevedore contractors, the second respondent happens to be the actual employer. Therefore, the obligation, if any, to pay the fringe benefit tax, rests with the second respondent.
9. In case the Income-tax Department made any demand against the second respondent for payment of fringe benefit tax and that, in turn, collected the corresponding amount from the members of the petitioner-association, there would not have been any serious objection. The reason is that the agency, which is under obligation to pay the wages and fringe benefits, is equally, under obligation to pay the tax also. It is a matter of record, that the second respondent got itself registered under section 12 of the Act and thereby became exempted from payment of the tax. Dispute in relation to some other aspect, arising under the income-tax, was said to be pending. May be as a precautionary measure, the second respondent and its predecessor intended to collect the amount, representing the fringe benefit tax, from the members of the petitioner-association, so that the same can be paid, in the event of there being any demand from the Income-tax Department. Instead of taking into account, the fringe benefits to be paid to the employees/workers and determining the proportionate fringe benefit tax thereon, the board of management of the second respondent evolved a formula, in this behalf, through its resolution dated July 28, 2005. It reads :
"The board resolved to adopt the minutes of meeting No. 2 held on June 4, 2005, and circular resolution No. 42 of 2005 dated June 23/30, 2005. Shri K. V. Krishna Kumar stated that with regard to the board resolution No. 40 of 2005, for the purpose of clarity, it was decided to collect fringe benefit tax from an easily measurable point without double accounting. Hence, the board resolved to collect a special levy towards fringe benefit tax liability of VDLB from the employers of the registered scheme on the stevedoring tonnage at Re. 1 per metric tonne with effect from August 1, 2005."
10. Accordingly, the amounts were being collected from the concerned members of the petitioner-association, and by 2012, it aggregated to about Rs. 8 crores.
11. The fact, however, remains that neither there was any demand by the Income-tax Department against the second respondent for payment of fringe benefit tax nor in fact any amount was paid on that account. The amount recovered from the members of the petitioner-association was deposited in a separate account, from time to time, and it is also earning interest.
12. The petitioner has been making demand for refund of the amount of Rs. 8,30,03,737. Even in the counter-affidavit, the second respondent did not plead any justification, worth its name, for withholding the amount. The only plea raised was with regard to the levy of service tax of Rs. 46,91,187 by the Central Excise Department. The appeal in relation thereto is said to be pending with the CESTAT Southern Bench. The inclination on the part of the second respondent to refund the amount is also signified in paragraph 12 of the counter-affidavit. It reads :
"It submit in reply to paragraph 19 of the affidavit of the petitioner that the fringe benefit tax amount was shown as 'liabilities' on the balance-sheet and the amount was kept in a separate account known as fringe benefit tax till the finalisation of the case. In this regard it is further submitted that while furnishing a clarification to the CESTAT authorities, it is stated under protest, that the fringe benefit tax is collected from the employers and credited under liability with a condition that as a consequence of the income-tax appeal, if it is not liable to fringe benefit tax, the amount so collected will be refunded to the firms."
13. The tax appeal is only in relation to service tax and not about the income-tax. Once there is no demand, much less the payment of the fringe benefit tax by the second respondent to the Income-tax Department, there does not exist any justification to withhold the amount.
14. Across the Bar, it is argued that the refund of the amount may result in undue enrichment of the members of the petitioner-association, and sometimes, it may even be difficult to identify the persons, from whom it is collected. As regards the first contention, it has to be kept in mind that the collection of the amount by the second respondent was not in exercise of any sovereign powers. It is only when a Government, in its sovereign power, collects the amount, and there is likelihood of the benefit, not reaching the end customer, that the principle of undue enrichment will come into play. The underlying principle is that if a trader collected tax from the customer and paid to the exchequer, the refund thereof, on account of the adjudication must, naturally reach the person who paid it, and not an intermediary. Even where such amount is withheld, it goes to the State exchequer and becomes available for the welfare of the public at large. The second respondent, which has no traits of sovereignty, cannot be permitted to take such a plea. At any rate, when the amount was collected from a specified stevedore contractor, and the contractor in turn has undertaken the work with the owner of a ship, for loading or unloading, on a lump sum, the theory does not have any application.
15. As regards the second, namely, the difficulty in identifying the agency to be refunded, even the petitioner did not insist that the amount should be paid to it. Its endeavour is only to ensure that the amount is refunded to the concerned agency from whom it was collected. The second respondent would have the liberty to undertake proper verification, in the context of refunding the amount. If any doubt exists, in this regard, correspondence can be entertained, either with the agency, or with the petitioner. It is only on full satisfaction of the second respondent, about the identity of the agency, that the relevant amount can be refunded.
16. The writ petition is, therefore, allowed directing that :
	(a)
	 
	The second respondent shall be under obligation to refund the amount collected towards the fringe benefit tax along with accrued interest to the respective stevedores from whom it was collected duly identifying them, within two months from the date of receipt of a copy of this order.

	(b)
	 
	We also make it clear that the second respondent shall not be under any obligation towards fringe benefit tax for the benefits paid to the employees supplied by it to the stevedores.

	(c)
	 
	If any doubt is entertained in this behalf as to the identity, it is open to the second respondent to seek necessary information or clarification from the petitioner, and

	(d)
	 
	If the second respondent paid any service tax on the amount collected by it towards service tax, it need not refund the same.


17. The miscellaneous petitions filed in this writ petition shall stand disposed of. There shall be no order as to costs.
VARSHA 

*In favour of assessee.
IT/ILT: On loss of passport, secondary evidences such as notarized copy of passport, etc., were to be relied on where total stay in India of assessee for assessment years under consideration was less than 182 days in each of years assessee would fall in category of 'being outside India' 
■■■
[2015] 57 taxmann.com 121 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'G'
Assistant Commissioner of Income-tax, Central Circle-7, New Delhi
v.
Sudhir Sareen*
SMT. DIVA SINGH, JUDICIAL MEMBER 
AND B.C. MEENA, ACCOUNTANT MEMBER 
IT APPEAL NOS. 3120 TO 3126 (DELHI) OF 2011 
CO NOS. 207 TO 210 (DELHI) OF 2013
[ASSESSMENT YEARS 2003-04 TO 2008-09] 
SEPTEMBER  15, 2014 
Section 6 of the Income-tax Act, 1961 - Residential status (Individual) - Assessment years 2003-04 to 2008-09 - Assessee claimed that he left India for purpose of employment and permanently settled abroad in financial year 1998-99 and, therefore, his residential status in assessment year 1999-2000 was that of non-resident - Assessing Officer found that assessee did not produce original passport for verification - He held that assessee had failed to discharge onus of establishing that he had stayed in India for less than 182 days and, therefore, assessee was a 'resident' - Assessee contended that he lost his original passport in 2009 and produced a letter from Lost Office, London in support of his claim - Whether claim of facts loss of passport on facts was genuine and bonafide - Held, yes - Notarized copy of passport was relied upon which had been produced before ADI - Further very same information in regard to period and duration of stay in India was disclosed by way of filing of returns in due course in status of NRI, which had been accepted in 143(1) proceedings - Whether secondary evidence so placed on record and relied upon could not be discarded - Held, yes - Whether thus, where in assessment years under consideration, assessee's, stay in India as per record admittedly had been less than 182 days in each of years, assessee fell in category of 'being outside India' as stated in Explanation (b) to section 6(1)(c) - Held, yes - [Paras 29.9 & 33] [In favour of assessee] 
Circulars & Notifications: Circular No. 346, dated 30-6-1982, and Circular No. 684, dated 10-6-1994, Circular No. 8, dated 19-9-2003
FACTS
 
	■ 
	 
	The assessee was an Indian citizen holding an Indian Passport, regularly assessed to tax in India, till assessment year 1998-99 in the status of resident and ordinary resident in India and thereafter filed his returns of income regularly in the status of non-resident. 

	■ 
	 
	The assessee claimed that he left India for the purpose of employment and permanently settling abroad in the financial year 1998-99 and therefore his residential status in the assessment year 1999-2000 is governed by Explanation (a) of section 6(1)( c)

	■ 
	 
	The assessee complied with section 29 of FERA by seeking permission from RBI to retain assets in India vide letters dated 10-8-1998 and as per instructions of RBI Resident Bank Accounts in India were converted to Non-resident accounts, companies in which he was shareholder were duly intimated. He continued in Employment till 31-12-2004 and thereafter conducted independent business activities. The period of stay of assessee in India in each of the years since assessment year 1999- 2000 to assessment year 2009-10 was less than 182 days as per chart enclosed.

	■ 
	 
	A search under section 132(1) was conducted upon assessee in India on 12-9-2007 and no incriminating material was found. Prior to the date of search, returns from assessment year 1999-2000 till 2006-07 were duly filed in status of 'Non Resident' out of which returns for assessment year 1999-2000 to 2005-06 were accepted under section143(1).

	■ 
	 
	Notices under section 153A were issued for assessment year 2002-03 to 2007-08 and assessee filed returns in status of 'non resident' disclosing the same income as declared in returns under section 139(1).

	■ 
	 
	The Assessing Officer noticed that the claim of non-resident Indian was only to take advantage of the benefit under section 5(2) available only to a person who is a non-resident Indian within the meaning of section 6 read with section 2(30) which mandates that the income which arises to a NRI outside India shall not be included in his total income and since the assessee did not produce original passport for verification the assessee failed to discharge the onus of establishing that he had stayed in India for less than 182 days in assessment years from 1999-2000 to 2008-09. 

	■ 
	 
	The assessee also contended that he lost his original passport on his visit to London in 2009 in support of which he produced a letter from Lost Office London. However, on examination of letter it was found that it was a mere acknowledgement and was not indicative of what all belongings the assessee lost in his visit. The assessee also contended that the original passport was verified by the Intelligence Wing during the post search enquiry. However, no such finding had been recorded by the intelligence wing in their finding on the residential status of the assessee. In view of the above the Assessing Officer held that assessee was a 'resident' as per the provision of the Act.

	■ 
	 
	On appeal, the Commissioner (Appeals) held that period of stay of the assessee during the previous year is 177 days as declared by the assesseee and specified in the chart forming a part of the order of the Assessing Officer. Thus he concluded that the period of stay in the previous year being less than 182 days, the status of the assessee in the year in terms of section 6(1)(c) read with Explanation (b) is that of non-resident.

	■ 
	 
	On revenue's appeal :


HELD 
 
	■ 
	 
	The department objected to the claim of loss of passport being bona fide on the grounds that the letter of the Lost Property Officer is a 'solicited' document for the purposes of insurance and more importantly no police complaint in regard to its loss has been lodged; apart from it contemporaneous evidence of correspondence addressed to the Indian High Commission for issuance of a fresh passport has also not been filed by the assessee. [Para 29.5.1]

	■ 
	 
	The opinion of the London Solicitor that the claim of loss of passport in London appears to be bona fide and supports the assessee's claim that the procedure followed in regard to the loss of the passport was the correct prevalent procedure. The argument that the Lost Property Officer is the designated authority for loss of belonging in London traffic, trains or black taxi and the website of the Metropolitan Police who functions under the Mayor of London as per the copy of the website available elaborates what is a crime and for loss of an expired passport the argument that police claim was not required to be lodged was supportive. [Para 29.5.2]

	■ 
	 
	The objection that the assessee has not brought on record any correspondence with the Indian High Commission in regard to issuance of a fresh passport stands addressed from the record itself as the assessee was admittedly already in possession of a fresh passport since earlier passports had expired and the fresh passport accordingly already stood issued from Dubai Consulate of the Indian High Commission dated 7-11-2006 on the basis of which as an Indian Non-resident the late assessee was staying at London. In these circumstances, the occasion to enter into correspondence with India High Commission at London for issuance of a fresh passport does not arise. Nothing in rebuttal to the stated position has been placed on record. [Para 29.5.3]

	■ 
	 
	Thus, the claim of loss of the passport on facts is genuine and bona fide. [Para 29.5.4]

	■ 
	 
	Addressing the availability of notarized photocopy of the original passport on record, it is seen as per the reply of the assessee dated 11-12-2007 addressed to the ADI post search that response is made to some calculation mistakes of the number of days as per the dates mentioned in the passport which corrections were carried out and placed again before the ADI. The argument that it was necessitated as mistakes were noticed/pointed out by the ADI appears to be plausible. The argument that the original was shown in the post search inquiries supported by photocopies which were required to be notarized by the ADI orally in the presence of the various other material on record appears to be plausible. The arguments of the revenue that the documents were not legible for which purposes scanned copies were filed and the arguments that in the remand proceedings the copies may not have been legible have been adequately addressed by the assessee who has submitted that if these were not eligible then how the arguments have been advanced by the revenue that the number of days spent in India are almost half in a year and how the arguments have been advanced addressing the specific number of visits made to India in the respective years. Considering the stand of the parties before the Bench it is opined that the photocopy of the original expired passport was notarized in response to the oral request of ADI cannot be doubted. The argument of the revenue that the Commissioner (Appeals) has given a finding that ADI has verified is also an incorrect argument as there is no such finding of the Commissioner (Appeals) and it merely is a reproduction of the assessee's claim which on facts appears to be correct. On consideration it is found that the objections of the assessee that the arguments and the evidences are being advanced and read selectively by the department is taken note of and does to an extent appear to be correct. [Para 29.6]

	■ 
	 
	Next objection of the revenue was that the secondary evidence by way of notarized photocopy of the original passport inasmuch as it having no evidentiary value when considered in the light of section 8 of the Notaries Act, 1952 which does not empower the notary to authenticate/certify a passport and the notary's powers are limited to the said section read with section 2(a) of the Notary Act. On considering the relevant provisions it was held that as per section 17 of the Indian Passport Act, 1967 read with section 74 of the Indian Evidence Act 'passport' is a public document. Section 17 of the Indian Passports Act mandates that the passport at all times is the property of the Central Government. In the light of the above reasoning considering the arguments of the assessee and the fact that although Indian Evidence Act is not strictly applicable to the Income-Tax proceedings, but, where the notarized copy of the passport is relied upon in a situation where the original passport admittedly is lost and is stated to have been produced before the ADI; in these circumstances, where the very same information; in regard to period and duration of stay in India; over the years is disclosed by way of filing of returns in due course in the status of NRI; which have been accepted in section 143(1) proceedings; and no section 143(2) notice have been issued right from 1999-2000 to 2008- 09 assessment years, the secondary evidence so placed on record and relied upon could not be discarded. [Para 29.7.2]

	■ 
	 
	The said issue is answered in favour of the assessee not only on the above reasoning but also on the reasoning that in the relevant information duly filed by the assessee over the years, no fault is pointed out by the revenue when collated with the record of the revenue. On the contrary relying on the very same facts and figures it has been sought to be argued that these visits were from India to outside India and not by a person who was 'outside India' to India. The frequency of the travel or the dates mentioned or the duration claimed by the assessee stands unrebutted on record. The arguments advanced by the revenue in the context of the wordings 'being outside India' and 'visit' to India does not mean multiple visits as per the mandate of Explanation (b) to section 6(1)(c). [Para 29.7.3]

	■ 
	 
	Further, the revenue contended that Explanation (b) to section 6(1)(c) had incorrectly been held applicable by the Commissioner (Appeals) on the ground that in the facts of the present case according to the departmental stand the assessee cannot be said to fall in the category of 'being outside India' as considered in Explanation (b) to section 6(1)(c). The said assertion on facts is not agreeable. The reason for so holding is found addressed from the earlier part of this order where it has been held that the assessee on account of a genuine business entered into agreement and shifted to Dubai in August 1998. The assessment years under consideration being 2002-03 to 2006-07 during which the stay in India as per record admittedly has been less than 182 days in each of the years as observed earlier the number of days are not rebutted by the revenue by any contrary evidence. [Para 29.9]

	■ 
	 
	Thus, the status on facts of the present case determined by the Commissioner (Appeals) as NRI has been upheld as departmental appeals have been dismissed as admittedly nothing has been found in the search. The status change accordingly on facts was not correctly made by the Assessing Officer. [Para 33]
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JUDGMENT
 
1. These seven appeals filed by the Revenue against the separate orders dated 31.03.2011 of CIT(A)-I pertaining to 2003-04 to 2008-09 assessment year alongwith four Cross objections filed by the assessee in ITA No.-3120/Del/2010 to ITA No.3124/Del/2013 for 2003-04 to 2005-06 assessment years are being decided by a common order for the sake of convenience.
2. It was a common stand of the parties before the Bench that the grounds raised by the Revenue and by the assessee in the Cos filed are more or less identical in all the years. Accordingly the arguments advanced in ITA No-3126/Del/2011 for 2008-09 Assessment year by the Revenue subject to the differences in the other years which Ld. CIT DR stated he would point out in the respective appeals would cover the departmental stand in all these years. This stand was fully agreed to by the Ld. AR. Similarly qua the assessee's COs in 2002-03 to 2005-06 assessment years the common stand of the parties was that the arguments advanced for CO-207/Del/2013 in 2002-03 assessment year would address the remaining COs.
3. The hearing in the present appeals took place on various dates from 29.05.2014 to 01.09.2014 and the parties have been heard at length wherein in order to sum up the issues, written submissions sought to be placed on record by the parties were permitted which were repeatedly revised/modified and supplemented right till the last date.
4. The relevant facts of the case as are emerging from the assessment orders common to all the years are that Search & Seizure operations u/s 132 of the Income Tax Act was carried out in the case of the assessee on 12.09.2007. Referring to the facts as discussed for 2008-09 assessment year as the lead order as per the common stand of the parties has been passed by the CIT(A) in the said year and taking note of the fact that in the arguments advanced by the parties focus has been maintained on the said order we deem it appropriate to first address the facts as recorded by the AO in the said year. While doing so we have gone through the assessment order passed in 2003-04 including others and have seen that except for the difference in foreign remittance amounts there is no other difference noted by the AO. A reading of assessment order in 2008-09 assessment year shows that the AO records that after the transfer of the case to the DIT(E), Delhi to International Taxation by an order u/s 127 dated 27.12.2007 notice u/s 142(1) dated 17.10.2008 was issued to the assessee requiring him to file the return for the assessment year 2008-09. The return in response thereto was filed on 19.02.2009 declaring an income of Rs. 44,34,854/-. The AO notes that the return filed in response to the notice u/s 142(1) is the same as had been filed by the assessee u/s 139 on 12.08.2008. The returned income it was noticed consisted of income from house property, income from other sources and income from capital gains. The AO was of the view that the claim of Non-Resident Indian was only to take advantage of the benefit u/s 5(2) of the Act available only to a person who is a non-resident Indian within the meaning of section 6 r.w.s 2(30) of the Act which mandates that the income which arises to a NRI outside India shall not be included in his total income. Accordingly the AO issued notice u/s 143(2) and 142(1) alongwith questionnaires. The assessee however did not produce original passport for verification which led the AO to hold that the onus had not been discharged by the assessee.
4.1 The specific reasons set out in the assessment order are extracted hereunder for ready-reference:-
"Firstly, the assessee has claimed that he left India for the purpose of employment and permanently settling abroad in the FY 1998-99 and therefore his residential status in the A Y 1999-2000 is governed by Explanation 'a' of section 6(6)(c) of the Act. In the absence of the original passport, the above fact could not be verified.
Secondly, the assessee contended that the original passport for FYs 1998-99 to 2004-05 was lost by him in his visit to London on 4th February, 2009. In support of the same he has produced a letter dated 24.2.2009 from the Lost Office London, intimating the assessee that the document could not be traced. The letter was examined and it was found that it was a mere acknowledgement from the Lost Office, London of the assessee's report that he has lost certain belongings on 4.2.2009. The report is not indicative of what all belongings the assessee lost in his visit. Moreover, it is a common practice everywhere, particularly in common law countries to give the details of the passport lost, in the complaint, including the name of the issuing authority, date of issue, expiry date etc. Nothing of that sort was found from the so called report of the Lost Office, London. 
Thirdly, the assessee contended that the original passport was verified by the Intelligence Wing during the post search enquiry. However, no such finding has been recorded by the intelligence wing in their finding on the residential status of the assessee. "
4.2 In view of the above the AO held as under:—
"Hence it is held that the assessee has failed to discharge the onus of establishing that he has stayed in India for less than 182 days in assessment years from 1999-2000 to 2008-09. Therefore, he is a 'resident' as per the provision of the Income Tax Act, 1961."
4.3 Against the said conclusion the assessee advanced detailed submissions before the AO which have been reproduced in para 6 to para 6.2 at pages 4-14 of the assessment order. The relevant extract therefrom is reproduced hereunder for ready-reference:-
"6. In support of his contention the assessee has brought on record certain facts which could throw light on the issue of his residential status. The arguments of the assessee are as under :—
The assessee being a law abiding NRI, has always filed his income tax returns regularly in India as per Indian Income Tax Laws under the Permanent Account No. AAAPS5852A. He was a resident individual till FY 1997-98 and was staying at B-101, Greater Kailash, Part-I, New Delhi. Thereafter, he went outside India for the purpose of employment and with an intention to settle permanently abroad in the FY 1998-99. As his stay in India during the FY 1998-99 was less than 182 days, he became "Non Resident" as per applicable provisions (section 6(1) (a & c) read with explanation 'a ') of the Indian Income tax Act.
The number of day's stay of the assessee during the above referred two financial years is stated here under:—
	AY 
	Previous Year 
	Days Outside India 
	In India 
	Resident at Status 
	Remarks 

	1998-99
	1997-98
	150
	215
	Resident (As per sec 6 (1)(a))
	Doing Consultancy and other Business in India and staying for more than 182 days in India.

	1999-2000
	1998-1999
	189
	176
	Non-Resident(As per Section 6(1)(c) read with explanation on 'b'
	Left India on 14/08/1998 for the purpose of employment outside India and with an intention to settle permanently abroad.


As per provisions of section 6 of the Indian Income Tax Act, for the purpose of determining the residential status, the physical presence or stay in India and outside India can be broadly divided into two different periods:-
	(a)
	 
	The first year when an Indian citizen is going abroad to take up employment abroad.

	(b)
	 
	Subsequent visits to India after becoming NRI


First Year of Leaving India: If a person leaves India for the purpose of taking up employment abroad, he becomes an NRI in the year of departure, if his total stay in India is less than 182 days.
	(c)
	 
	Subsequent Year: To maintain the status of NRI, in all the subsequent financial years, he has to ensure that:-

	(i)
	 
	He stays abroad and do not visit India at all during the financial year, or

	(ii)
	 
	His aggregate number of day's stay in India during such financial year should be less than 182 days.


In other words, he can come to India in every financial year after his departure in the initial year and can stay in India for a maximum period of 181 days without losing his status of being considered as Non Resident. 
(v) Thus, in view of above provisions, the residential status of the assessee stands determined here as under: 
Residential Status for the Assessment Year 1998-99 
The assessee was in India for a period or periods aggregating in all for more than 182 days. Thus, he became 'Resident' as per provisions of section 6 (1)(a) of the Income Tax, 1961. The said fact was clearly highlighted in the returns of income filed for the said assessment year.
Residential Status for the Assessment Year 1999-2000 when he permanently left India for employment outside India: 
Clause 6 (1)(a)
It is on record that the stay of the assessee during the financial year 1 998-99 in India was less than 1 82 days. Since the assessee was in India during the relevant years for a period or periods amounting in all to less than 1 82 days, he would be considered as ' non - resident' as per clause 'a' of section 6 (1) of the Income Tax Act,1961.
Clause 6 (1) (c)
The assessee had stayed for more than 365 days during the preceding four years relevant to financial year 1 998-99 as he was doing business in India. He was also present in India for a period or periods amounting in all to 60 days or more (but less than 182 days) during the previous year 1998-99. Therefore, on a conjoint reading of both the limbs of clause (c), (without reference to Explanation as being discussed infra) it infers that the assessee becomes resident due to his total stay exceeding 60 days in the financial year 1998-99.
Now let us refer to the Explanation below the above said section which governs the applicability as well as operation of the sub clause (c).
The Explanation 'a' was inserted under section 6 (1) (c) by the Finance Act 1978 w.e.f. 01/04/1979 and later amended by the Finance Act, 1982. w.e.f. 01/04/1983. The intent of such insertion was explained in the Explanatory Notes to the provisions of Finance Act, 1982 vide Circular No 346 dated 3010611982. It was clarified that in order to avoid hardship in the case of Indian citizens, who are employed and leaves India in any previous year/or the purpose of employment, or are engaged in other avocations outside India, the period of sixty days as stipulated in sub clause 'c ' of section 6 (1) was extended to 182 days for being treated as resident in India. ( Kindly Refer Annexure 13 for Clause 7. 3 of Circular No. 346 dated 3010611982 -Explanatory Notes on provisions of Finance Act 1982). Such relaxation of extended stay for Indian Citizens leaving for the purpose of employment in the first year was therefore duly allowed by the Finance Act, 1982. It is on record that the assessee left India on 14/08/1998 for the purpose of employment and with an intention to settle permanently in UAE. His stay in India during the Previous Year 1998-99 was less than 1 82 days. Thus, he had duly fulfilled the twin conditions of
-Having left India permanently for the purpose of employment outside India during the financial year 1998-99 and
-Staying in India for less than 182 days in the said financial year
Therefore, it stands established beyond doubt that the assessee was a 'Non -resident' in terms of section 6 (1)(c) read with Explanation 'a' of the Income Tax Act, 1961 during the financial year 1998-99 relevant to the assessment year 1999- 2000.
Residential Status for the Assessment Year 2000-2001 onwards 
The number of day's stay of the assessee during the Assessment Year 2000-01 to Assessment year 2008-09 is as under :-
	Assessment Year 
	Previous Year 
	Days Outside India 
	Days in India 
	Residential Status 
	Remarks 

	2000-2001
	1999-2000
	191
	175
	Non-Resident (As per section 6(1)(c) read with explanation 'a')
	Stayed in India for less than 182 days for each Previous year and continuously having UAE Residency Visa Since 1998.

	2001-2002
	2000-2001
	188
	177
	
	

	2002-2003
	2001-2002
	202
	163
	
	

	2003-2004
	2002-2003
	193
	172
	
	

	2004-2005
	2003-2004
	198
	168
	
	

	2005-2006
	2004-2005
	190
	175
	
	

	2006-2007
	2005-2006
	193
	172
	
	

	2007-2008
	2006-2007
	188
	177
	
	

	2008-2009
	2007-2008
	188
	177
	
	


It is hereby clarified that the assessee has included both i. e. the day of arrival in India as well as the day of departure from India while computing his total stay in India as highlighted in chart above.
As mentioned supra, Clause 'a' of Explanation to section 6(1)(c) is applicable for, the year of departure i.e. FY 1998-99 only, whereas Clause 'b ' is intended for the assessee, who being outside Indian comes to India for a visit, so as to manage and supervise their investments and assets in India. The following judicial pronouncements and clarifications are dictatorial in this regards:"
4.4 Apart from the above arguments on facts and law reliance was also placed upon ITO v. Dr. M.P. Konanhalli [1995] 55 ITD 266 (Bang.) and extract of the Budget speech of the Finance Minister (1982-83), part B wherein the discussion on the purpose and intention for bringing about certain amendments to the relevant provisions of law by the Finance Act of 1982 have been addressed. The same is reported at (1982) 27 CTR (TLT) 2,3: (1982) 134 ITR (St) 25, 26. The assessee also relied upon Circular No-684 dated 10.06.1994 extracted at para 10 & 11 of the assessment order. Based on the position of law as emerging therefrom following submissions on facts were advanced:—
"It is also pertinent to mention that the Residency Visa of Dubai was granted and renewed by the Government of UAE continuously without any break since 1998 till date as per the details mentioned hereunder:
Details of U.A.E Residency Visa of the assessee:-
	Valid From 
	Valid To 
	Validity Period 
	Visa No. 
	Enclosure 

	28-07-1998
	27-07-2001
	Three Years
	2470845
	Kindly Refer Annexure-18

	23-07-2001
	22-07-2004
	Three Years
	2000545
	

	21-07-2004
	20-07-2007
	Three Years
	600545
	

	14-02-2007
	13-02-2010
	Three Years
	
	


From the above details, it is evident that since 1998, when the assessee went outside India for the purpose of gainful employment and with an intention to settle permanently abroad, he visited India only for short durations i.e. for less than 182 days just to manage his assets in India and he had been continuously staying abroad for more than 182 days in all previous years after 1998. The said fact also stands corroborated from the Income Tax Returns filed by the assessee, which clearly reflect that he was Non Resident in the entire period after the year 1998 till date and was deriving income from his assets or investments held in India."
4.5. Reliance was also placed on the legal opinion of Sh. S.D.Kapila, Advocate and two retired Chief Commissioner of Income Tax namely Sh. Ashwani Kumar Garg and Sh. V.K.Aggarwal in support of the submissions of the assessee as advanced before the AO these are extracted hereunder:—
". . . . . . . . . . . . . . . . . . . . . . . . . . . .
All the above opinions are in sync with the view of the assessee and all of them are of the opinion that the assessee being a non-resident, would be liable to pay tax in India on his Indian income only and not on the foreign income for all the assessment years beginning from 1999-2000 till 2008-09. They also opined that since India is having Double Taxation Avoidance Agreement with UAE, the provisions of the I.T. Act, 1961 shall apply to the extent they are more beneficial to the assessee as provided in section 90(2) of the I.T. Act. Otherwise he will be governed for his tax liability by the provisions of DTAA. Therefore, the global income of the assessee cannot be taxed India except the Indian income. The opinions are considered and placed on record.
6.2 The assessee has also taken the help of the provisions of DTAA between India and UAE to canvass his case that his income earned outside India is not taxable in India. The entire arguments in this respect have been dealt in the ensuing paragraphs wherein discussions on provisions of DTAA have been made."
4.6 However not convinced with the arguments of the assessee status was determined by the AO as Resident for the following reasons:—
"10.1 The above submission of the assessee was examined and found to be non-sustainable for the reasons mentioned below:-
	(a)
	 
	the assessee has allegedly entered into an agreement with M/s Westmead Holdings Limited which is a company registered in Canada. The nomenclature of the agreement is of "employment contract". The contract was signed in London on the 1st day of June. 1998. Neither of the parties of the contract is based in Dubai or locals of UAE.

	(c)
	 
	two parties from two different countries have signed an agreement in a third country and subjected themselves to the jurisdiction of fourth country before any activities are done in the fourth country.

	(d)
	 
	The word remuneration conveys a relationship of employer and employee between the parties. In the case of the assessee it is very difficult to say that there was ever a relationship of employer and employee except the nomenclature in the agreement. Few of the bank advices of the remittance bank of the employer were furnished. During the assessment proceedings, the assessee refused to furnish the copies of the bank account where the so called remuneration was received. These advices also indicate that payments to the assessee are being remitted/sent from the bank of the company situated in Canada. If few of the bank remittance advice sent by the banker of M/s Westmead Holdings Limited to assessee's bank is examined closely then regularity of remuneration, which is the most crucial ingredient of employer and employee relationship, is missing.

	(e)
	 
	Nothing has been brought on record to the effect that the assessee was in employment in UAE and has rendered services at that place. What all activities the assessee undertook for the so called employer is best known to the assessee.


In the absence of any record it cannot he said that the assessee was getting remuneration in UAE."
4.7 As a result of the above conclusion the following additions were made by him:—
"10.1 The above submission of the assessee was examined and found to be non-sustainable for the reasons mentioned below:-
	(a)
	 
	the assessee has allegedly entered into an agreement with M/s Westmead Holdings Limited which is a company registered in Canada. The nomenclature of the agreement is of "employment contract". The contract was signed in London on the 1st day of June. 1998. Neither of the parties of the contract is based in Dubai or locals of UAE.

	(c)
	 
	two parties from two different countries have signed an agreement in a third country and subjected themselves to the jurisdiction of fourth country before any activities are done in the fourth country.

	(d)
	 
	The word remuneration conveys a relationship of employer and employee between the parties. In the case of the assessee it is very difficult to say that there was ever a relationship of employer and employee except the nomenclature in the agreement. Few of the bank advices of the remittance bank of the employer were furnished. During the assessment proceedings, the assessee refused to furnish the copies of the bank account where the so called remuneration was received. These advices also indicate that payments to the assessee are being remitted/sent from the bank of the company situated in Canada. If few of the bank remittance advice sent by the banker of M/s Westmead Holdings Limited to assessee's bank is examined closely then regularity of remuneration, which is the most crucial ingredient of employer and employee relationship, is missing.

	(e)
	 
	Nothing has been brought on record to the effect that the assessee was in employment in UAE and has rendered services at that place. What all activities the assessee undertook for the so called employer is best known to the assessee.


In the absence of any record it cannot he said that the assessee was getting remuneration in UAE.
10.2 Once the assessee is treated as resident as per the domestic Act, i.e. Income Tax Act, 1961 the onus is shifted on him to establish that his source of the income during the relevant year is exempted from taxation in India in view of the provision of DTAA. The assessee refused to furnish the copies of statements of bank accounts maintained by him outside India. In the absence of any documentary details it is very difficult to say whether the income is in the nature of remuneration or business income or income arising from permanent establishment in India. The only fact which is writ large in his capital account is that he has remitted huge amount of approximately Rs. 150 crores in the last eight years from abroad for which no plausible explanation exists with him except saying that he is not obliged under the law to give the details. Hence it can be safely concluded that he wants to take shelter behind some tax clauses to keep the income tax authorities of India at bay to avoid taxation of his income. Hence, it is held that the provisions of DTAA do not give any immunity to the assessee from his global income being taxed in India.
10.3 During the year the assessee has shown an amount of Rs. 77,071,972/- in his capital account as NRE income and claimed it as exempt from being taxed in India because he is an NRI. In the event of his residential status being determined as resident his entire income becomes taxable in India as per section 5 of the Income Tax Act, 1961. Hence an amount of Rs. 77,071,972/- is added to the income of the assessee for the relevant year.
(Addition of Rs. 77,071,972/-)
10.4 During the year the assessee has given a gift of Rs. 2 lac to Saeisha Gupta. The above gift has been given by the assessee from his bank accounts maintained outside India and the same has not been remitted through the NRE account of the assessee. The assessee refused to give the source of the above amount stating that he not obligated as per law to give the details. Hence the above amount is treated as the income of the assessee for the relevant year."
(Addition of Rs. 2,00,000/-)
5. Aggrieved by this the assessee went in appeal before the CIT(A). The CIT(A) as per the lead order in 2008-09 assessment year summarized the facts as under:—
"1.3 The facts in brief are as under:—
1.3.1 A search was conducted u/s 132(1) of the Income Tax Act, 1961, on 12.09.2007 on the Emaar MGF Group, New Delhi of which the appellant is a promoter and at appellant's local residential premises at B -101, Greater Kailash -I, New Delhi-110048.
That post search, a statement of the appellant was recorded, which is also on record. As per the copy of the Panchnama, placed on record, certain documents were seized which do not form the basis of making the addition by the A O. while completing the assessment.
1.3.2 The appellant is an Indian citizen holding an Indian Passport, regularly assessed to tax in India, till A Y. 1998-99 in the status of resident and ordinary resident in India and thereafter filed his returns of income regularly in the status of non-resident. The returns for the A Y. 1999-2000 till date have been filed regularly in status of Non-Resident. The assessments for the AY. 1999-2000 to 2001-02 were completed u/s 143(1) of the Act in the status of Non-Resident and by virtue of limitation have become conclusive and final. Accordingly, the appellant was a Non-Resident in each of the years commencing from A Y. 1999-2000 to 2001-02.
1.3.3 The appellant, while he was resident in India, was deriving income as a consultant to various foreign entities. He was offered an employment in terms of Agreement dated 01st June, 1998 with M/s. West Mead Holdings Ltd, a foreign company, offering him Salary including share of Profits, for establishing, developing and administering its business in UAE and other Gulf Countries effective from 15th August 1998. The said Contract was executed in London on 1st June, 1998 and for this purpose the appellant has placed on record evidence in the form of stamp of the immigration authorities in the passport to the effect that he was in London on the 1st of June, 1998.
1.3.4 It has also been brought on record that the UAE granted a residence visa to the appellant effective from 28th July 1998 valid for a period of three years up to July 27th 2001. The said visa continued to be renewed from time to time and is presently valid upto June, 2013.
1.3.5 Further, in compliance to Foreign Exchange Regulation Act, the appellant approached the Reserve Bank of India on 14th August, 1998 in terms of application dated 10th August 1998 seeking their permission to hold assets in India u/s 29 of the Foreign Exchange Regulation Act, detailing out all his movable and immovable properties, directorship in Indian companies, bank accounts etc. in India and surrendering his repatriation rights in respect of the aforesaid assets or income accruing there from. The appellant even during the period he was resident in India had substantial immovable I movable assets in India being (a) residential house at B-1 01, Greater Kailash -1, New Delhi (b) farm houses in Delhi (c) investment in shares of Companies controlled by him, which also owned substantial movable I immovable assets. RBI in terms of its letter dated 08.09.1998 accorded its permission and directed the appellant to duly inform his bankers in India and companies in which he is a director for the change of the status from Resident to Non-Resident.
1.3.6 The appellant, as noted from record, has placed on record evidence to the effect that he had taken on lease an Apartment No. 230, Golden Sand II, Dubai on March 3rd 1999 for purposes of his residence in Dubai.
1.3.7 The appellant in the returns of income for each of the A. Y.'s 1999-2000 onwards, filed before the date of search, disclosed and stated detailed particulars of his stay in India while claiming his status as Non-Resident. The stay in India as stated by the A.O. in his Assessment Order is summarized as under:
	Asstt. Year 
	Previous Year 
	Days Outside India 
	Days in India 
	Residential Status 
	Remarks 

	1999-2000
	1998-1999
	189
	176
	Non-Residential (As per Section 6(1)(c) read with Explanation 'a')
	Left India on 14/08/1998 for the purpose of employment outside India and with an intention to settle permanently abroad. Stayed in India for less than 182 days for each Previous year continuously having UAE Residency Visa Since 1998."

	2000-2001
	1999-2000
	191
	175
	
	

	2001-2002
	2000-2001
	188
	177
	
	

	2002-2003
	2001-2002
	202
	163
	
	

	2003-2004
	2002-2003
	193
	172
	
	

	2004-2005
	2003-2004
	198
	168
	
	

	2005-2006
	2004-2005
	190
	175
	
	

	2006-2007
	2005-2006
	193
	172
	
	

	2007-2008
	2006-2007
	188
	177
	
	

	2008-2009
	2007-2008
	188
	177
	
	


5.1 Before the CIT(A) the arguments advanced and the documents and evidences relied upon before the AO were again addressed and the CIT(A) sought a Remand Report from the AO thereon. These facts, evidences, arguments and Remand Report etc. are found addressed in para 1.4 to 1.4.6 at pages 5-7 of the CIT(A) and are reproduced hereunder for ready-reference:-
'1.4 The appellant had filed before the A.O. and before me copies of his Indian/foreign bank accounts, bank advices for the amount credited to his bank accounts abroad, Copy of Employment Contracts, Salary Certificates, copy of passport and all other necessary documents.
1.4.1 That while framing the assessment order for A. Y. 2008-09, the A. O. has determined and held the status of "Resident" as against "Non-Resident", declared by the appellant, on the following grounds:-
	(i)
	 
	Failure to produce the passport in original in support of the period of stay in India as claimed by the appellant and as such failed to discharge the onus of establishing the stay in India. The notarized certified copy of the Passport cannot be relied upon. Para-5, page 4 of order.

	(ii)
	 
	The A.O. has stated and Recorded at Para 9 - that appellant satisfies the first limb of explanation (b) to Section 6 (1) (c) but does not satisfy the other two sub-clauses namely "being outside India" for the reason that the appellant is actively involved in business in India; has relatives settled in India including his wife; is a Director in various Companies in India; has large investment in immovable properties in India including a farm house.

	(iii)
	 
	The A.O. has further stated and held at Para 9.4/9.5 - contention/interpretation of the appellant that Explanation (b) to Section 6 (1 )(c) is applicable to a non-resident Indian for all subsequent years after the year he has become non-resident does not hold good and has been rejected. The A.O. has held that circular of the CBDT does not and cannot extend the scope of the Section by granting the benefits of clause (b) to all the subsequent years when the non-resident Indian visits India. Accordingly, the A.O. held that the appellant is a resident for each of the A. Y.'s from 2002-03 to 2008-09.

	(iv)
	 
	In Para 10, the AO. has contended and held that the genuineness of the Employment Agreement is suspect and it cannot be concluded that the appellant is getting remuneration in UAE.


1.4.2 The appellant had during the course of assessment proceedings filed various letters dealing with each of the aforesaid items and the contentions of the appellant before the AO. were re-iterated before me, namely:-
The original Passports detailed as under were duly produced before the Intelligence Authorities and copies notarized on 19.12.2007 were filed during course of proceedings:-
	• 
	 
	The leaflets/pages in the passport issued on 26.02.2003 valid till 25.02.2013 had been exhausted and accordingly a new booklet was issued by the Authorities on 07.11.2006.

	• 
	 
	Passport No Z-028671 issued on 7.11.2006 at Dubai.

	• 
	 
	Passport No Z-1384925 for the period 26.02.2003 to 6.11.2006 issued on 26.02.2003 at Dubai.

	• 
	 
	Passport No Z-042469 for the period 09.04.1999 to 25.02.2003 issued on 09.04.1999 at Delhi.


It was submitted that the old passport issued on 09.04.1999 and the renewed passport issued on 26.02.2003, which were marked as cancelled by the Authorities and not useable, were unfortunately lost during the course of appellant's visit to London on 04.02.2009. The appellant filed a report, which is confirmed by the Lost Property Office London, the official designated government authority for this purpose, in terms of letter dated 24.02.2009. It is under these circumstances that the old expired passports in original (except the passport issued on 07.11.2006) could not be produced before the AO. at the time of assessment.
It was further submitted, in this context, by the appellant that in law he is not required to maintain old expired and cancelled passports. However, due to a search u/s 132 of the Act, conducted on 12.09.2007, and subsequent letter dated 11.12.2007 addressed to the ADI, photocopies of the passport were duly filed and original produced therewith. The appellant as a matter of abundant caution had a photocopy of the original passport duly notarized by the Notary Public, Delhi on 19.12.2007 under entry no. 101149. The said 222 notarized copies were also duly filed before the A.O.
1.4.5 The appellant had specified the period of stay in India in each year in the returns of income filed, which were duly verified by the Intelligence Department and were also verifiable from the notarized copies of the passports of earlier years and in respect of period commencing 07.11.2006 to 31.03.2007 relating to A Y. 2007-08 and for the complete year relating to AY. 2008-09 from the original passport.
During the course of hearing before me the appellant produced the original passport issued at Dubai on 07.11.2006 which was examined. The appellant was directed vide my letter to produce the same before the A.O. for his verification. The A.O. verified the original passport and has confirmed that the period of stay in India of the appellant during the period 07.11.2006 to 31.03.2008 as stated by him in the return of income and filed during the course of proceedings is correct. Consequently, the onus of establishing the period of stay in India being less than 182 days has been discharged by the appellant.
1.4.6 Further, the Remand Report and submissions of A.O. were forwarded to the appellant who has filed rejoinder on record.'
5.2 The submissions of the assessee addressing the objections posed by the AO in the Remand Report of the AO are found discussed in para 1.5 at page 7 & 8 of the CIT(A)'s order. Considering the same, the CIT(A) vide para 1.6 to para 1.9.2 accepted the assessee's claim in respect to status as non-resident Indian. Consequently the reliance placed upon Double Taxation Agreement between India and UAE was left undecided. The ground addressing the remittances made to India in view of the non-resident status was also decided in assessee's favour vide paras 2 to 2.2 as on account of the status being determined as non-resident Indian the remittances made to India from the overseas bank accounts by the assessee to his Indian bank accounts were held to be not taxable.
6. Aggrieved by this the Revenue is in appeal before the Tribunal.
7. On the first date of hearing, it was submitted by the CIT DR, Mr. Ramesh Chandra that let the Ld. AR first argue the COs filed and thereafter he would address the same alongwith the issues arising in the departmental appeals. It was pointed out by the Ld. CIT DR that the Cos filed by the assessee are late and barred by limitation on account of the fact the Registry has pointed to a delay of 855 days in each of them.
8. Ld. AR in the circumstances submitted that the defect of limitation pointed out by the Registry in each of the COs filed pointing a delay of 855 days has been addressed and a condonation of delay petition has been filed alongwith an affidavit of Sh. Siddharth Sareen, the legal heir of the assessee.
8.1 Referring to the same it was submitted that Sh. Sudhir Sareen the late father of Sh. Siddharth Sareen was the permanent resident of Dubai and had always been assessed as Non-Resident Indian since 1998-99 assessment year and even by the order u/s 143(3) dated 08.03.2013 for 2010-11 assessment years his status had been determined by the Assessing Officer as non-resident. Sh. Sudhir Sareen it was submitted passed away after a prolonged illness on 21.02.2013 at Singapore and the COs have been filed by his son who has also filed the return for 2010-11 Assessment Year.
8.2 Referring to para 3 of the affidavit filed, Ld. AR submitted that the legal heir Sh. Siddharth Sareen in the affidavit submits that on becoming aware of the departmental appeals pending before the ITAT he had filed letter dated 20.05.2013 stating that he be impleaded as a legal heir of the Late Sh. Sudhir Sareen in ITA No-3120 to 3126/Del/2011 for 2002-03 to 2008-09 assessment years. No objection in response to the said letter also filed in the DR's office has been made by the Revenue thereon till date.
8.3 It was submitted that on his visit to India Sh. Siddharth Sareen on receiving his counsels advice apprising him of recent judgements of Delhi ITAT in the case of MGF Automobiles Ltd. v. Asstt. CIT [IT Appeal Nos. 4212 & 4213 (Delhi) of 2013, dated 28.06.2013] and Kusum Gupta v. Dy. CIT [IT Appeal No. 4873 (Delhi) of 2009, dated 28-03-2013] wherein it had been held that in the absence of incriminating material/documents found during the search, no additions or adverse view can be made/taken in respect of completed assessment the COs had been filed.
8.4 Addressing the delay in filing the COs, it was submitted that initially the tax matters were being handled by the late assessee personally who was the father of the legal heir. The late assessee it was submitted expired on 21.02.2013 after a prolonged illness. It was submitted that the late father on account of his illness could not devote time to the legal matters and as soon as the son became aware of the legal position the COs have been filed. In the circumstances it was his prayer that the delay caused may be condoned as the late assessee represented through the legal heir was prevented by sufficient cause from filing the cross-objection within time.
8.5 Apart from placing reliance on the affidavit dated 13.11.2013, reliance was also placed upon the order of the Tribunal passed by Co-ordinate Bench dated 07.04.2014 in the case of Siddharth Sareen v. Asstt. CIT [IT Appeal Nos-3010 & 3011 (Delhi) of 2011] and CO-205 & 206/Del/2013 rendered by the "G" Bench wherein the delay caused on account of identical reasons in the case of the legal heir himself in his personal appeals of 855 days on identical reasoning had been condoned. Accordingly relying upon the facts, circumstances and precedent it was submitted that the delay may be condoned.
9. The Ld. DR objecting to the submissions advanced on behalf of the assessee submitted that there is nothing on record to show that Sh. Siddharth Sareen was the only legal heir as evidently the Late Mr. Sudhir Sareen was survived by his wife and two daughters apart from Sh. Siddharth Sareen. Further referring to the affidavit filed it was argued that the only claim of the assessee is that the Late Sudhir Sareen was medically not well. It was argued that there is nothing on record to show that he was mentally capacitated. It was vehemently contended that law should not assist a person who is not alert about his legal rights and accordingly the delay should not be condoned.
9.1 Referring to the order of the Co-ordinate Bench, it was his submission that the decision of the Apex Court in Office of the Chief Post Master General v. Living Media India Ltd. [2012] 348 ITR 7/207 Taxman 63/20 taxmann.com 347 cited before the Bench has not been referred to by the Bench which was relied upon by him and in terms of the clear mandate of the Apex Court the delay should not be condoned.
10. In the circumstances, Ld. CIT DR submitted that let the Ld. AR conclude his arguments on CO on merits also alongwith his reply and he would then proceed to argue the departmental appeal as the facts can be brought out by the Ld. AR in the CO would be addressed by him in his arguments. Accordingly Ld. AR apart from addressing the maintainability of the CO filed by Sh. Siddharth Sareen and addressing the delay also advanced arguments on merits in the CO filed.
11. Addressing the objection posed by the Ld. CIT DR to the filing of the Cos by Sh. Siddharth Sareen as legal heir of the assessee, attention was invited to page 1 and 2 of the Paper Book page No-2 filed in the C.O.-207 to 210/Del/2011 running from pages 1 to 101. The said pages contain a copy of the letter dated 20.05.2013 filed before the Registry by Sh. Siddharth Sareen requesting that he be impleaded as legal heir of Late Sh. Sudhir Sareen. In support of the said request reliance was placed on the copy of the Will dated 14.07.2010 filed alongwith copy of the death certificate of the Late Sh. Sudhir Sareen. Attention was invited to the seal of the DR's office dated 21.05.2013 affixed therein acknowledging the fact of receipt of the said letter in the DRs office. In response to the request for impleadment in ITA No-3120 to 3126/Del/2011 it was submitted no objections have been filed by the department till date.
11.1 Attention was also invited to the copy of the death certificate filed in the said paper book and copy of the Will at pages 3-10 of the Paper Book. Referring to the same it was submitted that the deceased's family consisted of his wife and two daughters alongwith his son, Sh. Siddharth Sareen. Sh. Sudhir Sareen, the late assessee it was submitted had bequeathed the ownership of shares in various companies specifically mentioned by him in India and abroad giving details of assets movable and immovable in India including details of his various bank accounts to his only son, Sh. Siddharth Sareen. The late assessee it was submitted has recorded at page 8 that he is not bequeathing anything to his daughters and to his wife only utensils, paintings, decorations, jewellery and some specific shares in his portfolio mentioned alongwith user rights of residential property at London and rental receipts from property at Delhi to his spouse that too only for her lifetime and everything else to his only son thereafter. For ready-reference the relevant extract is reproduced hereunder :—
"Both my daughters are married and are well placed in life. I have already given sufficient to both my daughters. My son-in-laws Mr. Shravan Gupta and Mr. Siddharth Gupta are very wealthy in their own right. I have gifted my daughter Mrs. Parul Gupta, 2499 Shares in the Private Limited Company Oriole Exports Pvt. Ltd. Therefore I am not bequeathing anything to my said two daughters Mrs. Parul Gupta W/o Siddharth Gupta and Mrs. Shipla Gupta W/o Mr. Shravan Gupta.
"To my wife Smt. Sunita Sareen I bequeath absolutely and forever all the Carpets, painting, pictures, drawings and other household goods, effects and things and all other article of personal, domestic or household use or decoration consumption lying in the premises 101 Greater Kailash, New Delhi including all jewellery/silver utensils/cash and amounts laying in my individual bank accounts and/or as nominee in any of my account. I also bequeath to her absolutely and forever all my quoted shares in listed companies and all my investment in mutual funds in NRO Account with HSBC Securities and Capital Markets (India) Pvt. Ltd. with Client Code No. 053-179438 and also NRE Account with client code no. 053-195780 with HSBC Securities and Capital Markets (India) Pvt. as detailed in clause C (I) (IV) (V) and clause (VI). As already stated, she shall have the respective rights conferred on her of residence during her lifetime in the said two properties i.e. Westmed Holding Ltd., 8 Claridge House, London WIK 4 ND and B-101, Greater Kailash-I, New Delhi with the right to receive rents of the property No. B-101, Greater Kailash-I, New Delhi and to let the same during her lifetime. My wife Mrs. Sunita Sareen shall also have the absolute right during her life time to rent Claridge House, London, which is in the name of the company Westmed Holding Ltd."
11.2 Accordingly it was his submission that there is no doubt that the sole legal heir of the assessee was the only son of Late Sh. Sudhir Sareen. It was also his submission that the said Will has been acted upon and has been accepted by the department which would be evident from the fact that the appeal in 2010-11 assessment year has been decided by the CIT(A) accepting the capacity of Sh. Siddharth Sareen as a legal heir.
11.3 For ready-reference, attention was invited to Paper Book Page-11-18 which contains the copy of the order of CIT(A)-I, New Delhi pertaining to 2010-11 assessment year dated 22.07.2013:—
	In the office of the Commissioner of Income Tax (Appeals-1), New Delhi 

	Date of Order 
	22.07.2013

	Appeal No. 
	22/12-13

	
	

	Instituted on 13.06.2012 from the order of the Assistant Commissioner of Income Tax, Central Circle - 7, New Delhi.

	1)
	Assessment Year/Block Period
	2010-11

	2)
	Name of the Appellant
	Late Sudhir Sareen Through L/R Siddharth Sareen


(Emphasis in the present proceedings)
11.4 It was pointed out that against this order the Revenue is in appeal before the Tribunal and the capacity of Sh. Siddharth Sareen as a legal heir for impleadment has not been challenged and only for obstructing the CO the challenge is being posed.
11.5 Referring to page 19 of the Paper Book in the CO filed it was submitted that the return for 2013-14 was filed at 30.07.2013 by Siddharth Sareen as legal heir of Late Sh. Sudhir Sareen as would be evident from paper book page 20 to 23. Which would show that in 2011-12 assessment year the AO records in his order dated 31.03.2014 passed u/s 143(3) that in the return filed for Late Sh. Sudhir Sareen the status of 'non-resident' has been accepted by him.
11.6 Referring further to page 21 which is a copy of letter dated 25.06.2013 addressed to the AO by the Ld. AR pointing the facts that Sh. Sudhir Sareen had expired on 21.02.2013 and as per the deceased's Will executed on 20.07.2010, it was requested that notice may instead be addressed to Sh. Siddharth Sareen who was the legal heir in terms of the Will executed by the late Sh. Sudhir Sareen. The said request it was submitted was acted upon resulting in the order for 2011-12 being passed u/s 143(3).
11.7 Attention was invited to Paper Book page no-24 dated 01.06.2014 addressed by Ms. Sunita Sareen, the surviving wife declaring that her son be considered as legal heir for her late husband Sh. Sudhir Sareen, son of Late Sh. Agyapal Sareen, who expired on 21.02.2013 in Singapore. The contents of the last Will executed by her husband are confirmed by her in the following words, stating that she has given her verbal consent to her son to act, represent, make statement and sign the documents, appoint consultants/legal representatives before any authority, courts, including Income Tax Department, Appellate Tribunals and any other court of law as authorized legal heir of my deceased husband. The Will it had been stated is registered in the following words:— 
"That my husband Late Sh. Sudhir Sareen, executed his last will duly registered as Document No. 118, in Additional Book No. III, Volume No. 530, on pages 44 to 49, dated : 14.07.2010, in the office of the Sub-Registrar, New Delhi, in accordance with which my son Shri Siddharth Sareen & myself are the Joint Executors."
11.8 Referring to the said Paper Book, it was his submission that there can be no doubt that Sh. Siddharth Sareen is the legal heir of Sh. Sudhir Sareen.
12. The Ld. AR submitted that the judicial precedent laid down by the Co-ordinate Bench vide its order dated 11.04.2014 in the case of the son of the late assessee who in the present proceedings is the legal heir of the late assessee deserves to be followed. In the facts of that case it was submitted there was a delay of 865 days which has been condoned on similar facts. Reliance was also placed upon Collector Land Acquisition v. MST Katiji [1987] 167 ITR 471 (SC) canvassing that justice oriented approach is required to be maintained by a Court while deciding the issues raised on merit as opposed to treating the proceedings in a hyper technical manner. It was his contention that the facts and circumstances with the son's case remained identical.
13. Advancing his arguments on merit as the Ld. CIT DR had suggested that let the CO be argued on merits also, the Ld. AR again placed reliance upon the order of the Co-ordinate Bench in Siddharth Sareen (copy placed at page 12 to 16 in paper book-1 in the COs filed). Apart from that reliance was also placed on the orders of the Co-ordinate Bench in the case of MGF Automobiles Ltd. (supra) amongst others. On facts it was submitted that in view of the stated legal position in the case of Siddharth Sareen (supra) itself which would constitute a binding precedent on facts and law apart from the precedent in law laid down by MGF Automobiles Ltd. and Kusum Gupta and various other decisions cited in the written submissions it was submitted that the proceedings deserve to be quashed as nothing incriminating was found in the course of the search as the assessments which stood finalized could not be disturbed u/s 153A of the Act. For the said purpose, attention was invited to the grounds raised in the COs filed by the assessee in each of these four years which are identical except for the difference in the amounts of the remittance from his bank accounts abroad to his Indian bank accounts which is a common fact in each of the years. Apart from this common ground in all the years in 2004-05 and 2005-06 assessment years the distinguishing feature is that the assessee had gifted an amount of Rs. 25 lac and Rs. 6,17,770/- respectively in these two years to his son-in-law/daughter from his Overseas Bank account. It was submitted that if the main plea of the assessee is accepted than this issue becomes academic.
14. Before we proceed to address the specific arguments it would be appropriate to reproduce the grounds raised in CO-207/Del/2013 keeping in mind the common stand of the parties that the grounds in the remaining 3 Cos are identical except for the difference pointed out in 2004-05 and 2005-06 pertaining to gifts to the assessee's son in law:—
	'1.
	 
	That on facts and in the circumstances of the case, in the absence of any incriminating evidence or material found during the course of search u/s 132 in respect of the year under consideration, assessment of which was originally completed u/s 143(1), the actions of the AO in:-

	(i)
	 
	Recording a finding that the assessee is "Resident & Ordinarily Resident" as against declared & assessed status of "Non Resident". 

	(ii)
	 
	Making addition of Rs. 4,35,89,983/- in respect of remittances from his bank accounts abroad to his India Bank Accounts.

	
	 
	Are unwarranted, contrary to law, not constituting undisclosed income and as such the assessment order passed u/s 153A of the Act is bad in law and liable to be quashed.

	2.
	 
	That the respondent, craves, leave to add, alter, amend, substitute, forgo, any or all the grounds of cross objections before or at the time of hearing.'


14.1 The Ld. AR requested that the word "AO" referred to in the grounds may be substituted by "CIT(A)" as it is a typographical error. The Ld. CIT DR stated that he had no objection to the said substitution as he has objections on the grounds of delay and the filing of CO by Sh. Siddharth Sareen as legal heir of the assessee. Accordingly substitution of "AO" for "CIT(A)" in the grounds raised in the Cross Objections filed is allowed to be carried out.
15. Referring to the material available on record it was argued by the Ld. AR that the sole issue in the present appeal revolves around the status of the assessee in the background where assessment for 2005-06 assessment year stood completed much before the search which took place on 12.09.2007. Accordingly it was submitted that the present proceedings pertaining to 2002-03 to 2005-06 assessment years cannot be sustained.
15.1 Addressing the background of the case and carrying us through the assessment order and the CIT(A)'s order, it was his submission, that the entire arguments and the case of the Revenue is based on the changed status which the Revenue wants to pin upon the assessee and there is no reference to any documents found in the search as a result of which the additions are made. The additions it was argued are based on recorded entries and since addition is not as a result of any documents found in the search, it cannot be sustained in law. For the said purpose attention was invited to para 10.3 of the assessment order which specifically brings out this fact. For ready-reference the same is reproduced:—
10.3. "During the year the assessee has shown an amount of Rs. 43,589,983/- in his capital account as NRE income and claimed it as exempt from being taxed in India because he is an NRI. In the event of his residential status determined as resident his entire income becomes taxable in India as per section 5 of the Income Tax Act, 1961. Hence an amount of Rs. 43,589,983/- is added to the income of the assessee for the relevant year."
16. The Ld. CIT DR at the outset submitted that the delay may not be condoned following the precedent as in Siddharth Sareen's case (supra) the decision of the Apex Court in Living Media India Ltd. (supra) cited before the Bench has not been considered.
16.1 On merit it was his argument that the decisions relied upon by the assessee namely MGF Automobiles and Kusum Gupta were fact specific and not relevant and since there are decisions of High Courts available the same can be discarded. Reliance instead has placed upon (i) SSP Aviation vs Dy. CIT [2012] 346 ITR 177 to 207 Taxman 260/20 taxmann.com 214 (Delhi) and (ii) CIT v. Chetan Das Lachman Das [2012] 211 Taxman 61/25 taxmann.com 227 (Delhi). Reliance was also placed upon the judgement dated 10.10.2013 K.L. Manhas rendered by the Delhi High Court under RTI Act, 2005 for the proposition that mere prima facie observations of the Court not dealing with the issue on merits does not constitute a binding precedent. Ashok Kumar v. Union of India [2008] 4 SCR 284 (para 94) was also relied upon for the proposition that in order to interpret the language used intention of the legislature is to be gathered it was submitted that it is the words and symbols that stimulates the mind.
16.2 Addressing the departmental appeal it was submitted that since the leading order has been passed by the CIT(A) in 2008-09 assessment year i.e. in ITA No-3126/Del/2011 accordingly the arguments would be addressed referring to the said order as they would be more or less identical in the other years except for the difference which he would point out as and when he takes up those issues in the other years. Apart from that it was submitted that the in each of these years the CIT(A) has not addressed the assessee's ground relying upon the Double Taxation Avoidance Agreement which issue though has been challenged by the assessee in its COs also has not been argued. Notwithstanding that the Ld. CIT DR stated that he would rely on the assessment order.
16.3 In the facts of the present case it was his submission that it would be his endeavor to establish that the assessee through some gentleman by the name of Mr. John Ronald Macinnes has created a façade and relying upon "solicited" documents has attempted to hoodwink the department. It was his submission that in the facts of the present case it needs to be borne in mind that the original passport was never produced before the AO except for 2007-08 & 2008-09 assessment years. Accordingly the finding of the CIT(A) it was stated is bad in law as how can the finding based on the facts where primary evidence is produced before the CIT(A) be relied upon for the years where primary evidence was never produced by the assessee.
16.4 It was his submission that the said argument is notwithstanding the fact that the consistent claim of the department in each of the years where primary evidence is produced or not produced remained the same that the relevant provision of the Act have been incorrectly appreciated by the CIT(A). Infact it was his arguments that the Ld. CIT(A) has not given a categoric finding whether the assessee's case is covered in Explanation (a) or (b) of section 6(1)(c) of the Income Tax Act 1961.
16.5 It was also his submission that the conclusion drawn by the CIT(A) in para 1.4.5 that the original documents were seen by the Investigation Wing is not borne out from the record and infact in the course of the hearings he offered that the Ld. AR may go through the Appraisal Report and point out where such a finding is given.
16.6 Referring to pages 112 to 118 of the paper book it was stated which is the "purported" salary certificate from Westmead Holdings Ltd. Emphasis was laid by the Ld. DR that the last sentence appearing in the copies filed would show that it is stated that the certificate is issued on the request of Mr. Sareen. Emphasis was laid on the fact that the first certificate refers to the period August 1998 to December 1998 has been signed on 08.12.2009 by the designated person for Westmead Holdings Ltd. at London and similarly in each of the years, the certificate is signed on the very same date i.e. on 08.12.2009 for the periods January 1999 to December 1999, going on January 2004 to December 2004.
16.7 It was his submission that similarly Paper Book page 342 would show that in regard to loss of original passport, the letter/reply of lost property office situated at 200, Baker Street, London, NWI 5RZ again brings out the fact that it too is a "solicited" document. This fact is borne out form the reply itself as the last sentence there also reads as under:—
"the details of inquiries as provided to us have been confirmed below which I address well meet your insurance requirements."
16.8 Referring to the same it was pointed out it refers to two expired passports, brief case, some unstated business, general papers, deeds and documents etc. Accordingly it was his contention that in the facts of the present case the secondary evidence relied upon may be discarded as in all the years where original passport was never produced and it was curiously stated to be lost the conclusion should be drawn against the assessee.
16.9 The secondary evidence relied upon in the absence of primary evidence it was submitted consists of "solicited documents" as such deserves to be rejected and the assessment order to be upheld.
16.10 Carrying us through Section 6 of the Income Tax Act, reliance was placed upon the decision of the Apex Court in Sher Bahadur v. Union of India AIR 2002 SC 3030 for the proposition that the interpretation of the statute should not be in such a manner that the provisions are nullified. Similarly CIT v. B.M. Kharwar [1969] 72 ITR 603 (SC) was also relied upon for the proposition that if the parties have chosen to conceal by a device the legal relation, it is open to the taxing authorities to unravel the device and determine the true character of the relationship. Reliance was also placed upon Mc Dowell & Co. Ltd. v. Commercial Tax Officer [1985] 154 ITR 148/22 Taxman 11 (SC) for the proposition that the art of dodging without breaking the law should be strongly discouraging.
16.11 Carrying us through the facts as recorded in the assessment order it was his submission that if the facts for 2001-02 assessment year are seen than for almost equal number of days, the assessee has stayed in India and visited abroad. It was his argument that in the FYs 2001-02, 2002-03, 2003-04, 2004-05, 2005-06, 2006-07, the record would show that the assessee has gone abroad approximately 16 times; 14 times; 18 times; 22 times; 22 times and 18 times respectively and accordingly the facts would show that the assessee's normal place of residence was in India and he only visited abroad from India. Accordingly it was his submission that his status has rightly been considered as resident in India. It was his argument that in the facts of the present case, the CIT(A) has curiously relied upon both the clauses of the Explanation to section 6(1)(c) without addressing under which clause of the explanation he has considered that the assessee's case falls under. It was his vehement plea that the burden for establishing its claim that he is a non-resident is on the assessee which has not been discharged. Reliance was placed on the judgement of the Apex Court in the case of Moosa S. Madha & Azam S. Madha v. CIT [1973] 89 ITR 65. 
16.12 It was his argument that section 6 is a deeming provision and has to be read literally. Reliance for the said proposition was placed upon the decision of the Apex Court in Bihta Co-operative Development Cave Marketing Union Ltd. v. Bank of Bihar AIR 1967 SC 389. 
16.13 Addressing the conduct of the assessee it was his submission that all the documents relied upon stated to be contemporaneous documents are "solicited" documents and being self-serving documents, it was requested they should be outrightly rejected.
16.14 It was his submission that the record would show that Mr. Jon Ronald Macinnes a Canadian citizen supposedly having no reasons whatsoever chooses to employ the assessee as his agent in Dubai curiously signs the agreements of employment in London. This fact it was submitted is suspicious as why should the document not be signed in India or Canada why London. Apart from this as per the terms of the agreement clause 10 of the same it was submitted the assessee is required to devote his time to the interests of Westmead Holdings and consequently how and for what purpose as per the photocopy of the passport available was the assessee travelling to different countries including India. It was submitted that the Paper Book page 345-352 would show that the declaration of Trust between North Quay Ltd. and Mr. Jon Ronald Macinnes is registered at Isle of Man which is a tax haven.
16.15 Referring to Paper Book page 617 & 618 which is a copy of the panchnama recorded at the time of search it was submitted that the inventory recorded of the passports found from the residence of the assessee at the time of the search which is annexed at Paper Book page 625 would show that passport of the assessee was not found and only passports of Ms. Bhavna Sareen, Ms.Sumaya Sareen, Ms.Sumiti Sareen & Ms.Alice Scaria were found.
16.16 Inviting attention to the statement recorded of Sh. Sudhir Sareen u/s 131 on 31.10.2007 on oath available in the paper book at pages 609-616 it was submitted that in response to the first question where the assessee was required to identify himself, he states that he is Sudhir Sareen, Son of Sh. Agyapal Sareen, Resident of B-101, G.K. Part-I, New Delhi and also of Emirates Hill, Dubai, UAE. The Ld. CIT DR referring to the same contended that the first address which the assessee mentions is his residence of India and the arguments that he was a non-resident is disproved by this spontaneous reply of the assessee itself. It was his stand that when a question is asked to a person to introduce himself the spontaneous answer is normally the correct answer consequently the assessee identifies his normal place as resident of India.
17. Ld. AR intervened that when the statement is recorded during the search at the residence of the assessee the said address where the statement is recorded has to be mentioned. It was contended that it does not mean that for the tax purposes the assessee has given up its claim of being a non-resident. A reading of the complete answer it was submitted would show that he has also given L-20, Emirates Hills, Dubai address as his address. It was his submission that infact Question no-2 would show that he has stated that he is a non-resident Indian since 1998 which claim is supported by his income tax returns and copies of passport. The selective reading of documents it was submitted in order to mislead the Bench will not bring out the full and correct facts. Similarly the reading of the panchnama to submit that the passport was not found by the search party from his residence, as it was not recorded in the inventory of the passport it was submitted does not mean that it was not available with the assessee what documents the search party wants to take note of and inventorise cannot be dictated to by the assessee and it was his submission that he would be able to address these points when his turns comes.
18. The Ld. CIT DR contended that in the facts of the present case neither the assessee can be treated to be "outside India' and nor can the word "visit" in explanation (b) to section 6(1 )(c) be understood as multiple visits and reliance placed on Sudhir Sareen and Suresh Nanda by the Ld. AR was misplaced; distinguishable on facts and was not applicable.
18.1 Accordingly it was his submission that the CIT(A) has come to a finding based on various shortcomings as such the same should not be upheld. It was also his submission that he would also like to make written submissions addressing these points.
19 The Ld. AR submitted that unnecessary doubts, conjectures and suspicions have been sought to be aroused by the Ld. CIT DR. It was his submission that in the facts of the present case, the Ld. CIT DR has raised a lot of arguments based on unfounded suspicions. Addressing the agreement signed in London with a citizen stated to be of Canada on 01.06.1998 and the assessee having travelled on 31st May it was submitted the Ld. DR has questioned how this could be possible. It was submitted that India is ahead in time by 5.30 hours and the international flights leave in the early hours. A person travelling on a flight for business the next day would leave in the early hours of 31st May thus gaining 5.30 hours of the very same day on landing at London. Consequently signing of the document on the next date is hardly surprising. The arguments advanced merely to create suspicioun it was submitted cannot help the Revenue when the facts are clear and admitted.
19.1 Before specifically addressing the departmental objections the Ld. AR sought to first address the background of the case so as to have a correct appreciation of facts by contending that the assessee who was an Indian citizen expired on 21.02.2013 and was regularly filing his return in India till 1998-99 Assessment Year in the status of resident.
19.1.1 The assessee it was submitted left India on 14.08.1998 for settlement abroad in Dubai, UAE after having executed Employment Agreement dated 1.06.1998 with West Mead Holdings Ltd. UK which required him to be working from Dubai UAE.
19.1.2 It was submitted the assessee obtained Resident Visa from UAE No. 2470845 dt. 28.07.1998 & entered UAE on 14.8.1998 as would be evidenced from the Stamp on the copy of the Passport filed. The Resident Visa it was contended continued to be valid till 2013.
19.1.3 It was submitted that only as a result of permanently setting as a result of employment and obtaining Visa etc that the assessee from AY 1999-2000 onwards filed Returns of income in the status of "Non Resident" which have been accepted over the years.
19.1.4 Inviting attention to the paper book filed it was submitted that acting on the employment after the assessee moved a petition dated 10.08.1996 u/s 29 of FERA seeking permission from RBI to retain assets in India. On receipt of the permission the Resident Bank Accounts in India were converted to Non-resident accounts as per instructions of RBI and the Companies in which the assessee was a shareholder were also duly intimated this fact.
19.1.5 The Ld. AR submitted that the assessee continued to be in Employment till 31.12.2004 and thereafter conducted the business activities independently.
19.1.6 The period of stay of the assessee in India in each of the years since AY 1999-2000 to AY 2009-10 was less than 182 days as per chart enclosed which was the statutory requirement.
19.1.7 It was submitted that Search u/s 132(1) was conducted upon the assessee in India on 12.09.2007 and no incriminating material was found which is an admitted position not contested by the department.
19.1.8 It was submitted that prior to the date of the search, returns from AY 1999-2000 till 2006-07 were duly filed in the status of "Non-Resident" which were accepted by the department. The returns for AY 1999-2000 to 2005-06 were accepted u/s 143(1). Notice u/s 153A were issued for AY 2002-03 to 2007-08 and assessee filed returns again in the status of "Non-Resident" disclosing the same income as declared in the Returns filed originally u/s 139(1) in each of the years. The assessments it was submitted have been framed for each of the Asstt. Years 2002-03 to 2009-10 in the status of "Resident" and additions have been made in each of the years as per chart enclosed solely on account of the change of status. It was submitted that the AO held the assessee to be a Resident; and thus treated the sums remitted from assessee's foreign bank accounts to bank accounts in India as Taxable Income; and also in two years treated the Gifts made out of Foreign bank accounts to his relatives in India also as taxable.
19.1.9 It was submitted that the AO on similar facts in AY 2011-12, considering the stay in India being less than 182 days has accepted the declared status of the assessee as "Non-Resident".
19.2 In the above background based on facts and evidences it was his submission that irrelevant facts have been referred to in an incorrect manner so as to create unnecessary suspicions and doubts about the facts of the case. It was submitted that the identity of Mr. John Ronald Macinnes has been questioned ignoring the material on record and the so-called façade of why the Agreement was entered into with the assessee and other such related doubts, it was submitted would stand addressed if the facts and record of past history of the assessee is considered. The identity of Mr. John Ronald Macinnes it was submitted would be established from a perusal of the photocopy of the passport of the said person available at page 343 of the paper book. The said document it was submitted is a photocopy of the passport of Mr. John Ronald Maccines and would show that he is a Canadian citizen. It was submitted that the assessee prior to moving permanently to Dubai, UAE had worked as a consultant in India as a representative of Rintra Cont in the field of oil, commodities fertilizers etc. in India, Far East and South East Asian countries, UAE it was submitted is a rice consumer country which sources its requirements from India and Thailand and the assessee as a result of his employment travelled to various countries in the course of the business for which he was employed and apart from rice various other commodities like fertilizers and other petroleum products etc. were also dealt with. Pages 296 to 330 of the paper book it was submitted contained the copy of the Income Tax returns for the assessment year 1999-2000 to 2008-09 assessment year and in the computation of income for assessment year 2002-03 as in the other years, the following note had been written addressing the status of the assessee. These returns it was submitted have been filed in due course over the years much before the date of search. As an illustration, attention was invited to paper Book page 307 which is an acknowledgement of the return filed for 2002-03 assessment year dated 07.08.2002. The search it was emphasized took place on 12.09.2007. For ready-reference extract from page 309 addressing the status note given in the returns filed is reproduced hereunder:—
"3. Status of the Assessee
The assessee during the Assessment Year 1999-2000 became a Non-Resident in term and in accordance with Section 6 (i) (a) read with explanation (a). The Assessee left India on 14th August 1998 with the intention of permanent settlement in U.A.E. and took up employment there in. The assessee duly complied with the Rules and Regulation under the Foreign exchange Regulation Act and intimated to the Reserve Bank of India of this fact. The details of his period of stay outside India for the year 1998-99, 1999-2000, 2000-2001 and 2001-2002 are as under.
	
	Year 
	A.Y. 
	
	
	Days 

	
	1998-1999
	(A.Y. 1999-2000)
	
	
	189

	
	1999-2000
	(A.Y.2000-2001)
	
	
	191

	
	2000-2001
	(A.Y. 2001-2002)
	
	
	191

	
	2001-2002
	(A.Y.2002-2003)
	
	
	198"


19.3 The information it was submitted in regard to the number of days outside India was given in the normal course of functioning alongwith the returns over the years based on the passports and much before the date of search. The statement recorded at pages 615 referred to by the Ld. CIT DR it was stated when fully read establishes the fact that the assessee was doing business abroad and had accepted the ownership of the various assets in India and abroad. The stay outside India was bonafide on account of the employment initially and thereafter due to having his own business abroad. Attention was invited to Annexure 6 which contains details of income from various sources earned abroad remitted to India alongwith available bank advise contained at Paper Book page 570-572. Specific reference was made to page 507-509 which was referred to by the AO himself. Page 510 it was his submission as an illustration was pointed out is an advise by Standard Chartered (UAE) making a reference to the remitting bank which is Standard Chartered Bank, USA recording the specific bank reference and the remitter as Westmead Holdings in favour of the customer i.e. Sh. Sudhir Sareen. It was submitted that before remitting funds the banks internationally follow strict know year customer (KYC) norms so as to ensure that funds are not moved for any terrorist activity. Similarly at pages 513-514 onwards it was submitted would show that after mentioning the specific account No. of the assessee customer the date on which remittance is made and the balance in the accounts are found duly recorded therein. The source of funds it was submitted would be evident on perusal and would show that they have come from Canada, New York, Dubai & London where the officers of Westmead Holdings were inexistence and from various business dealings etc. At pages 603 -608 it was submitted is the year-wise details of the statement showing salary income/balance due to bank/loan taken or realization on sale of investment during the FY 2001-02 to 2007-08 and amount remitted to India. Attention was invited to Paper Book No-95 which is letter dated 10.08.1998 u/s 29 of the FERA Act addressed to Reserve Bank of India seeking permission to hold in India the assets, accounts and Directorship etc. as Non-Resident mentioning the specific passport held in the capacity of India citizen. Referring to grant of resident Visa on the basis of which the assessee expressed his intention to permanently settle in Dubai for which purposes the assesses expressed he intended to leave India on 14.08.1998 brought to the notice of the said authority that he was a director of 14 companies mentioned therein all give evidence to the intention expressed which was acted upon. Ownership of agricultural lands, stocks and shares and bank accounts, residential houses and residential plots in Delhi etc. was also conveyed and as per law request was made that communication in respect of or in relation to the petition may be addressed to his wife at his G.K. New Delhi address. The said letter it was stated had been acted upon and the assessee left India which is not disputed by the Revenue who have merely argued that the assessee thereafter only visited the countries and did not leave permanently so as to be considered that "he was outside India". Copy of the visa referred to it was submitted has been filed at Paper Book 94.
19.4 Addressing the doubts of the department as to why the assessee was chosen for employment abroad by Mr. Jon Ronald Macinnes it was submitted the material on record would show that the assessee had been appointed as a consultant for various companies in India over the years as would be evident from Paper Book Page 42-53 which is consultant agreement dated 08.01.1991 with Northrop Corporation for which he received retainer fee; Consultant Agreement with D &M International at page 55 to 59; Paper Book page 60 it was submitted would show that the assessee had entered into a Consultation Agreement dated 20.11.1993 with Rintra Cont SA owned by Mr. John Ronald Macinnes the said contract it was submitted was renewed as would be evident at page 62-65 which is a renewal consultant agreement dated 25.03.1995 and again on 08.03.1996 it was renewed. Paper book Page 86-90, it was submitted is the employment contract entered at 01.06.1998 at London by the assessee with Westmead Holding Ltd which was represented by Mr. John Ronald Macinnes, a Canadian citizen who was also a director of the said company. The following 5 clauses from the said agreement it was submitted would address the reason as to why the assessee was chosen by Mr. John Ronald Maccines as it brings out the reasons when read alongwith all the other evidences on record including pages 28 to 41 which is a letter dated 17.12.2009 addressed to the AO. On a perusal of the same the expertise and the knowledge of the assessee and why the said consultant for the multinationals in India was chosen stands addressed. It is due to the trust reposed in him that he was employed for which the late assessee permanently moved to the UAE and needed to travel there from to various places in the business interest of the said concern in pursuance to clause 10 of the Agreement referred to by the Ld. CIT DR. The genuineness of the transactions it was submitted would stand addressed by the experience and knowledge of the assessee. For ready-reference we reproduce the first five clauses of the Employment Agreement entered into with Mr John Ronald Macinnes relied upon by the Ld. AR:-
	"1.
	 
	The First Party is engaged in the business of trading of commodities such as rice, wheat, sugar, soyabean and all other agricultural, floriculture, Oil, petroleum, Fertilizer and Chemical related products all over the world.

	2.
	 
	The First Party duly recognizes the vast expertise and experience of the Second Party to establish, develop and administer such business. The First Party also accolades the work performed by the Second Party related to its business interest in India in past.

	3.
	 
	The First Party has decided to expand its area of operation and multiply their presence by recognizing UAE and its thrust area and therefore, appreciated the Second Party to act in the capacity of Chief Executive Officer in their business venture at UAE.

	4.
	 
	The Second Party undertakes to work for establishing developing and administering the business interest of the First Party in UAE and Middle East.

	5.
	 
	The Second Party shall establish an office and residence in Dubai (UAE). "(Emphasis provided)


19.5 The copy of the UAE Residency Visa and related evidence of withdrawals for buying the ticket; immigration; salary certificates etc. it was submitted all cumulatively demonstrates these facts. The arguments of the Ld. CIT DR that the salary certificates filed for each of the years are "solicited documents" hence having no evidentiary value it was submitted is without any basis. It was his submission that acting on the Employment Agreement the assessee arranged its affairs in India so as to permanently settle in Dubai and took charge as C.E.O. For which he received salary etc for the services. Merely because despite the periodic transfers through the bank accounts of the Westmead Holdings to the assessee's bank accounts in Dubai etc. the assessee also considered it necessary according to his understanding to have a salary certificate for each of the years. The request so considered by Westmead Holdings designated person who on considering the record of the period and amounts paid to the assessee signed these Certificates on the same date on the request of the assessee does not lead to the conclusion that these are false and incorrect. It was submitted that they only demonstrate that the assessee requested that these may be issued on assessee's request. These certificates it was submitted are fully supported for each of the years by the bank receipts in terms of the agreement and do not impinge the authenticity of the document in any manner. Attention was invited to page 29-41 which is a note on the residential status of the assessee. Addressing the background it was submitted that the assessee on graduating from a Delhi College joined his family business of manufacture and formulation of pharmaceuticals in 1972. On account of his desire to start his own business in 1979 he went on an expansion and diversification spree and started his own business of exporting garments primarily to Europe and North America. The said business it was submitted was incorporated as M/s Oriole Exports Pvt. Ltd. and Niryat Pvt. Ltd. Thereafter the assessee went into various consultancy agreements with different concerns and thus when he had built up a reputation, expertise and knowledge he was finally offered an employment as C.E.O. in the middle East. It was submitted that the assessee already had a sufficient experience in working with and dealing with various multi national companies for almost 20 years. It was emphasized that no fresh material and incriminating material has been found in the search and despite the arguments of the Revenue attempting to arouse suspicions by selective reading of the evidences no argument has been advanced stating that any incriminating material was found in the detailed arguments advanced. Reliance was placed on the case of Suresh Nanda stated to be identical on facts and the decisions in Abdul Razzack, Avatar Singh and various other decisions cited.
19.6 Addressing the arguments of the Ld. CIT DR that primary evidence is not available, it was his submission that as per the departmental stand a fire broke out in the Investigation Wing or wherever the documents records are kept by the department and if the departmental record is not available no motives have been ascribed on behalf of the assessee in regard to the loss thereof as to why relevant record which may have been favourbale to the assessee was lost. The loss of documents in fire by the department is not claimed to be not bonafide. In the facts of the present case it was argued ascribing of motives based on no material does not help the Revenue in the loss of expired passports. It was contended that the record shows that a search took place in September 2007. The loss of the passport is after 14 months. The assessment proceedings as per notice issued u/s 143(2) started in June 2009. The assessee lost the expired original passports in February 2009. Accordingly no linkage from the above sequence of events can be formed to show that the loss is not bonafide. Inviting attention to paper book page no-342 it was his submission that it is issued by the Lost Property Office in reference to Enquiry 1111427116 dated 24.02.2009 addressed to the assessee recording the fact that in regard to the following property lost on 04.02.2009 there was no record in the Lost Property Office of the said property being handed either to an official of Transport of London; Metropolitan Police or in the said office:-
"Books/Passport: Organization: Indian High Commission, Name: Sareen, Blue×2 expired passports
Books/Document-General: Type: Business Papers, Trust deeds & documents from HSBC Bank"
19.7 It was submitted by the Ld. AR that the Metropolitan Police function under the Mayor of London has made the Lost Property Office as the designated authority and the following foot note given on the said letter under "data protection'' would address this fact:—
"Data protection : the data we hold now or in the future will be processed by Transport for London for the purpose of Lost Property administration. It may be passed to law enforcement authorities if it is considered necessary for the prevention and detection of crime and when otherwise legally required."
19.8 It was his submission that in regard to the loss of an expired passport, no report to the Police is required to be filed as firstly it was lost and not stolen as only then it would have been considered to be a crime and since the expired passport already stood renewed by the Dubai, Indian High Commission on 07.11.2006 on which passport the assessee was travelling in London on that date during his stay in London, the occasion accordingly to correspond with the Indian High Commission in London did not arise. In the circumstances it was submitted the onus caste upon the assessee in regard to stay outside India for the requisite number of days arising due to employment abroad accordingly stood discharged in terms of the judgement of the Supreme Court in the case of CIT v. B.K. Dhote [1967] 66 ITR 457 which has been relied upon before the CIT(A) and considered by him.
19.9 Inviting attention to the compilation consisting of Annexure A-1 to Annexure J-15 the Ld. AR submitted that the A-1 & A-2 makes a reference to the chronological date-wise events linking these with the relevant pages of the paper books filed which are necessary to be taken into consideration for deciding the issues. The same is reproduced hereunder:—
	Late Sudhir Sareen. 
(Through Legal Heir Siddharth Sareen) ITA Nos. 3120-3126/2011 & 6411/2012 …G. Bench CHRONOLOGICAL DATE WISE EVENTS 

	Sl. No. 
	Date 
	Particulars 
	Paper Book page No. 

	1.
	01.06.1998
	Executed employment contract in London with West Mead Holdings Ltd. to join on 15.08.1998 at their office in UAE
	86-90(Vol.-1)

	2.
	01.06.1998
	Entry in passport for entering UK to execute the aforesaid agreement at London.
	93 (Vol.-1)

	3.
	28.07.1998
	First UAE resident visa granted and affixed in passport
	94 (Vol.-1)

	4.
	10.08.1998
	Letter to RBI seeking permission u/s 29 of FERA, informing them of intended departure under employment and to hold assets in India.
	95(Vol.-1)

	5.
	14.08.1998
	Left India and entered UAE as evidenced by entry stamp in passport and air ticket
	94(Vol.-1)

	6.
	08.09.1998
	Letter from RBI re change of status and directing assessee to inform bankers and companies in which shareholder
	111(Vol.-1)

	7.
	25.09.1998
	Intimation to bankers regarding change in status of bank accounts as non resident
	108-110 (Vol.-1)

	8.
	
	Salary certificates from West Mead Holdings Ltd.
	112-117(Vol.-1)

	9.
	03.03.1999
	Copy of lease deed of Appt. No. 230, Golden Sands, Dubai in evidence of residence/accommodation in Dubai
	149-150(Vol.-1)

	10.
	
	Residence Visas valid upto 2013
	292-205[Vol.2]

	11.
	26.07.1999
	Return of AY 1999-00 in status of NR which became final stated that assessee left on 14.08.1998
	296[Vol.2] [Period of stay of each year on pgs 300,309 312,314,318,322]

	12.
	
	Returns of AY 2000-01 to 2001-02 in status of NR filed which stated period of stay in each year and became final
	301-306 [Vol 2]

	13.
	
	Returns for AY 2002-03 to 2005-06 in status of NR filed stating period of stay in each year and asstt. Stood completed on 12.9.2007 [Dt of search]
	307-319 [Vol.2]

	14.
	
	Returns for AY 2006-07 & 2007-08 filed u/s 139 (1) in status of NR before dt. of search
	320-326[Vol.2]

	15.
	
	List of Companies owned & managed abroad by assessee incl. ownership of Residential houses in Dubai, London.
	Statement of A 615

	16.
	
	Attested copy of (i) passport nos Z-1384925 for the period 26.02.03 to 6.11.06 and (ii) passport nos Z-042469 for the period 9.4.99 to 25.02.03 were filed before AO.
	218-281 [Vol.2)

	17.
	
	Original produced before intelligence unit and attested copies filed.
	333-334 [Vol.2]

	18.
	
	Aforesaid two passports lost in London as confirmed by lost office
	342-343[Vol2.]

	19.
	
	Copy of affidavit dt. 21.04.2010
	651[Vol.2]

	20.
	
	Remand report dt. 25.06.2010 accepting examination of original passport issued on 7.11.06 and accepting period of stay in India
	637-644[Vol.4]

	21.
	Gr. No. 3
	Statement of Foreign sources/Remittances into India
	603-608 [Vol.3]

	22.
	
	Detail of income earned abroad and remitted to India with bank advice
	507-509 [Vol.3] 510-572

	23.
	
	
	


19.10 The summary of admitted facts relied upon by the Ld. AR attached as Annexure B-1 brought to our notice by the Ld. AR is reproduced hereunder:—
"FACTS 
In the matter of :- ACIT v. late Sudhir Sareen
Appeal Nos :- ITA Nos 3120 to 3126 For AY's 2002-03 To 2009 10-Departmental Appeal
Before :- ITAT- Bench "G" New Delhi
Summary of admitted Facts of all years :—
	1.
	 
	Assessee an Indian citizen, who expired on 21.02.2013, was regularly filing his returns in India, till AY 1998-99 in Status of Resident. He left India on 14- 0801998 for settlement abroad in Dubai UAE having executed Employment agreement dated 1.06.1998 with West Mead Holdings Ltd UK to be posted in Dubai UAE. He obtained Resident Visa from UAE no. 2470845 dt. 28-07-1998 & entered UAE on 14.8.1998 as evidenced by Stamp on Passport. The Resident Visa continues to be valid till 2013. Thereafter from AY 1999-2000 onwards Returns of Income were filed in status of "Non Resident". Assessee (A) complied with Section 29 of FERA by seeking permission from RBI to retain assets in India vide letters dated 10-08-1998 and as per instructions of RBI Resident Bank Accounts in India were converted to Non-resident accounts, Companies in which he was shareholder were duly intimated. He continued in Employment till 31.12.2004 and thereafter conducted independent business activities.

	2.
	 
	That the period of stay of assessee in India in each of the years since AY 1999-2000 to AY 2009-10 was less than 182 days as per chart enclosed.

	3.
	 
	That a search u/s 132(1) was conducted upon assessee in India on 12.09.2007 and no incriminating material was found. Prior to the date of search, returns from AY 1999-2000 till 2006-07 were duly filed in status of "Non Resident" out of which returns for AY 1999-2000 to 2005-06 were accepted u/s 143(1).

	4.
	 
	Notices u/s 153A were issued for AY 2002-03 to 2007-08 and assessee filed returns in status of "Non Resident" disclosing the same income as declared in Returns u/s 139(1).

	5.
	 
	Assessments have been framed for each of the Asstt. Years 2002-03 to 2009-10 in status on "Resident" and additions have been made in each of the years as per chart enclosed. The AO acted as under :—

	(i)
	 
	Held assessee to be a Resident;

	(ii)
	 
	Treating the sums remitted from assessee >s foreign bank accounts to bank accounts in India as Taxable Income;

	(iii)
	 
	Treated the Gifts made out of Foreign bank accounts to his relatives in India.

	6.
	 
	The AO on similar facts, stay in India being less than 182 days has accepted the declared status of Appellant as "NON-RESIDENT" in AY 2011-12. [Copy of order attached]"


19.11 Annexure B-2 & C-1 it was submitted addresses the remittance made to India. Since no arguments controverting these facts have been advanced by the Revenue the relevant facts are not reproduced. The year-wise details from 2009-10 assessment year to 1999-2000 showing the no. of days in India and the status disclosed and accepted by the department in 143(1) since 2001-02 assessment year to 1999-2000 assessment years has been addressed in Annexure D-1, the same is reproduced hereunder for ready-reference :—
Details of Stay in India of Late Mr. Sudhir Sareen since AY 1999-2000 to 2009-10
ITA Nos. 3120-3126/2011 & 6411/2012
	A.Y. 
	Previous Year 
	No. of days in India 
	Residential Status 
	Remarks 

	2009-10 
	2008-09 
	168 
	Non-Resident (As per Section 6(1) © read with explanation 'b' 
	Stayed in India for less than 182 days for each Previous Year and continuously having UAE Residency Visa since 1998. 

	2008-09
	2007-08
	177
	Non-Resident
	

	2007-08
	2006-07
	177
	-do-
	-do-

	2006-07
	2005-06
	172
	-do-
	-do-

	2005-06
	2004-05
	175
	-do-
	-do-

	2004-05
	2003-04
	168
	-do-
	-do-

	2003-04
	2002-03
	172
	-do-
	-do-

	2002-03
	2001-02
	163
	-do-
	-do-

	2001-02
	2000-01
	177
	-do-
	Asstt. u/s 143(1)

	2000-01
	1999-00
	175
	-do-
	Asstt. u/s 143(1)

	1999-00
	1998-99
	176
	-do-
	Asstt. u/s 143(1)


19.12 The Ld. AR carrying us through the assessment order emphasized the fact that the CIT(A) in para 1.4.5 has accepted the arguments of the assessee that the original passport issued at Dubai on 07.11.2006 was produced before him and the AO has verified the original passport and confirmed the stay during the 07.11.2006 to 31.03.2008 having been correctly disclosed in the income tax return. Consequently the onus in regard thereto for the period being less than 182 days stands discharged. Referring to the said para it was submitted that the Remand Report was made available to the assessee who has filed re-joinder. It was submitted that the Remand Report also states that notarized copies of old passport were refilled before the AO. Accordingly the arguments of the Ld. CIT DR that in the absence of the original passport which was lost in London on 04.02.2009 which fact is supported by the letter of London Lost Office dated 24.02.2009 in the face of the Remand Report which accepts that the notarized copies of the old passport were filed becomes an unnecessary doubt. It was submitted that the original passport was produced before the Intelligence Wing and the mere fact that it is not recorded in their finding in the facts of the case does not unsettle the settled position in regard to the residential status as contemporaneous evidence by way of returns filed over the years accompanied by necessary evidence recording the period of stay in India in each year from Assessment year 1999-2000 onwards have been filed in due course definitely much before the date of the search which orders had become final cannot be ignored. For the said purpose, attention was invited to paper book page no-300, 309, 312, 314, 318 & 322.
19.13 Attention was also invited to Paper Book page No-333 which is correspondence with the Intelligence Unit dated 11.12.2007. Referring to the same it was pointed out that a reading of the letter addressed to the Investing Wing copy at page 334 would show that the assessee had carried out corrections pointed out by the ADI. For the said purpose first part of the letter dated 11.12.2007 page 333 and the last paras of the said letter at page 334 are reproduced for ready-reference:—
"This is with reference to our hearing at your good self's office, we would like to submit the details of stay in abroad along with copies of Passport of the assessee as required by your good self as evidence that the assessee is a non resident Indian during all the financial years 2000-01 to 2006-07 as he did not stayed 182 days or more in India during any of the financial year. Hence, the assessee is not a resident in India as per the provisions of section 6 of the Income Tax Act, 1961. Relevant portion of section 6 is reproduced as under :
... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... 
... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... 
It is further submitted that the assessee has already furnished the details of stay in India and abroad from financial year 1998-99 to 2005-06 in his computation of income filed along with return of income for the assessment year 2006-07. The minor difference in number of days as furnished earlier was due to the fact that there were some clerical and calculation error, which now rectified Details of stay in abroad for the financial year 2000-01 to 2006-07 along with coloured copies of passports held by the assessee are enclosed herewith as Annexure -
1-----
Keeping in view of the provisions of section 6 of the Income Tax Act, 1961 & its explanation and the fact that the assessee did not stay in India more than 181 days in any financial from 2000-01 to 2006-07, the assessee is not a resident of India and hence only liable to pay tax on income accrued or arise in India as per section 9 of the Income Tax Act, 1961." (Emphasis on the present proceedings)
19.14 The year-wise details alongwith specifying the specific page of the passport addressing the date of arrival and the date of departure and the no. of days stay it was submitted has all been addressed at page 335 to 341 which remain unassailed on record. It was his submission that the conclusion drawn by the CIT(A) at para 1.6 and the doubts addressed by the CIT DR stands adequately addressed by the same. It was re-emphasized that the AO has accepted the correctness of the period of stay in 2008-09 assessment year on the basis of original passport. The assessment year 1999-2000 to 2001-02 it was emphasized stand concluded in the status of NRI. The affidavit filed with the CIT(A) forwarded to the AO is a part of the remand proceedings. In these circumstances the arguments that the assessee has failed to discharge the onus of having stayed in India for less than 182 days in assessment year 1999-2000 to 2008-09 assessment years is not made out. It was also his submission that the arguments of the Ld. CIT DR that the CIT(A) has not addressed as to which clause of Explanation to section 6(1)(c) is applicable to the assessee is incorrect on facts as, it was emphasized that the CIT(A) has given a categoric finding, considering the material available on record in para 1.6 that the assessee is a non-resident in the year under consideration within the meaning of section 6(1)(c) r.w explanation (b) of the Income Tax Act, 1961. 
19.15 Ld. AR carried us through section 6 of the Income Tax Act, 1961 and on the basis of the same submitted that on a co-joint reading of explanation (b) of section 6(1)(c) it would be evident that it has three limbs (a) it is applicable to a citizen of India or a person of Indian origin within the meaning of explanation 2(e) or section 115(c); (b) who being outside India; and (c) comes to visit to India.
19.15.1 In the facts of the present case it was submitted there is no debate that the assessee satisfies the first limb as he is a citizen of India and is also a person of India origin. The assessee and the AO are at loggerheads it was submitted on the second limb i.e. "being outside India" as the provision encompasses that the benefit is available to a person settled abroad who comes to visit India.
19.15.2 It was submitted that the mere arguments that the assessee has been staying in India and visits UK, UAE etc; and the assessee has investments in India and has relatives including wife, son and daughter and has movable and immovable assets in India; is a director in various companies all these facts and arguments are of no relevance in the facts of the case as the criteria to be considered has been laid down by the Statute as only number of days. The law is very clear which holds that for considering the same it is only the duration of the stay in India which is the relevant criteria after being outside India is established. In the facts of the present case it was submitted that there is a plethora of documentary evidence in the nature of resident visa issued by UAE in favour of the assessee pursuant to the employment agreement acting on which due permission under FERA u/s 29 from RBI have been sought and acted upon; the evidence of having stayed abroad evidenced by lease agreement initially for one year which was renewed periodically and ultimately the assessee residing in a house owned by his company etc. sufficiently demonstrates that the assessee has been settled abroad permanently. For the said purpose attention was invited to Annexure E-2, E-3 & E-4. These are reproduced for ready-reference:—
	"(a)
	 
	Copy of Employment Contract dated 01.06.1998 with West Mead Holdings Ltd. effective.

	(b)
	 
	Copy of Passport No. A-2470845 for the period 26.02.1997 to 08.04.1999 issued at Delhi bearing 1st Residence Visa of UAE No. 2470845 dt. 28.07.1998 and entry stamp of immigration at UAE on 14.08.1998.

	(c)
	 
	Copy of application dated 10.08.1998 to Reserve Bank of India seeking their permission u/s 29 of FERA 1973 to retain assets in India after he leaves India for permanent settlement wherein the appellant informed the Reserve Bank of India of being granted a UAE resident visa bearing no. 2470845 dated 28.07.1998 and as also informing them of the intended date of departure from India with the intention of permanent settlement abroad being 14.08.1998.

	(d)
	 
	Copy of letter of Reserve Bank of India dated 08.09.1998 confirming receipt of aforesaid letter dated 10.08.1998 and directing the appellant to inform the change of status to the Bankers, Companies in which appellant was a Director.

	(e)
	 
	Copy of letter to Banks in confirmation that the present resident banking accounts in India were converted to non-resident accounts. All his foreign bank accounts specify his address as Dubai.

	(f)
	 
	Cost of Air Ticket to Dubai on 14.8.1998 was duly borne by the appellant and withdrawals reflected in the accounts.

	(g)
	 
	Initially appellant stayed at hotels till an accommodation was taken on lease at Apartment No. 230, Golden Sand -II, Dubai in term of lease Agreement placed on record.

	(h)
	 
	Copy of certificate or salary dated 08.12.2009 issued by West Mead Holding Ltd. ………….., 2004, which are supported by Bank advices ….Royal Bank of Canada confirming remittance and corresponding receipts in the accounts.

	(i)
	 
	Copy of Resident visa issued by UAE from time to time and currently being valid up to 2013.

	(j)
	 
	The appellant has been managing/conducting business in the names of various Companies abroad namely Fair Bridge Holdings Ltd., Cyprus; Kallister Trading Ltd., Cyprus; Kerswell Consultants Ltd. and Fair Bridge Estate Ltd. (Offshore) and he inter-alia owns a residential house in Dubai wherein the appellant resides. The particulars of these Companies were available publically in the share issue offering of Emaar MGF Ltd….. the residential status of the appellant in terms of Section 6 of the Income Tax Act, i.e. his physical presence in India. I have examined the documents placed on record, ….., I have no hesitation in holding that the appellant is settled and residing abroad and visits India for the purposes of monitoring/managing his investments and being with his family members from time."


19.15.3 It was submitted that as a result of this and taking note of more or less identical facts into consideration the Co-ordinate Bench in the case of Suresh Nanda v. Asstt. CIT [2012] 53 SOT 322/23 taxmann.com 386 (Delhi) alongwith the Cross Objections has held that the assessee residing abroad on visits to India the duration of which was less than 182 days continues to enjoy the status of NRI. In the said decision reliance has been placed upon the judgement of the Kerala High Court in the case of CIT v. O. Abdul Razak [2011] 337 ITR 350/198 Taxman 1/10 taxmann.com 4 which had held at para 8 that "going abroad for the purposes of employment only" means that the visit and stay abroad should not be for other purposes such as tourists; medical treatment; studies or vacation and is only for employment as has been considered by circular No-684 of CBDT. Referring to para 8.1 it was pointed out that it lays down that the basis for determination of residential status can be only number of days which are to be considered when an Indian citizen goes abroad for employment. Accordingly it was his submission that there can be no room to assume that the criteria is business investment and/or family ties in India.
19.16 The specific additions in the respective years for making the addition it was submitted is only on account of change of residential status as is found discussed in each of the assessment orders and is addressed in Annexure E-5 & E-6. It was emphasized that the only reason in para 10.3 of the assessment order for making the additions is that the accepted status of the assessee has been changed contrary to facts and law. Attention was invited to para 2.1 of the CIT(A) wherein reference is made to analysis of source of application of foreign funds since 2002-03 assessment year to 2008-09 assessment year wherein it was brought out that moneys remitted were not wholly out of foreign earning but also included borrowings abroad. The following contentions in regard thereto addressed in Annexure E-5 & E-6 was relied upon:—
"Assessee has remitted funds from his accounts abroad to his accounts in India out of accumulated past earning from salary, loans taken abroad.
Summary statement showing sources of foreign income/Borrowings/sale of Investments and corresponding remittances Refer Page Nos. 603-608 (Volume-3). Reliance placed on case of (i) Russian Technology Pvt Ltd. ITA Nos 4932, 4933, 5390, 5391 Dt. 12.4.2013 ITAT Del "H" Bench (ii) Dy. CIT  v. Finlay Corpn. Ltd. [2003] 86 ITD 626 (Delhi) ; Smt. Sushila Ramaswamy v. ACIT [2010] 37 SOT 146 ; held that Moneys remitted by Non-Residents whose identity is not in question thru their bank accounts outside India held to be Capital receipts [Para 11.6 pg 22 of Russian Tech.]
In view of the assessee being a Non-resident, the CIT(A) has correctly held the amount remitted of Rs. 7,70,71, 792/- from abroad has been correctly excluded as wrongly taxed by the AO. "
19.17 Inviting attention the Suresh Nanda (supra) of the Delhi High Court which has upheld the order of the ITAT and the judgement of the Kerala High Court in the case of O Abdul Razak (supra) alongwith the circular 684 of the CBDT it was emphasized that the following conclusions have been arrived at by the ITAT in its order in the case of Suresh Nanda (supra) (Copy filed at Annexure H1 to H 9 of the same paper book) which case it was re-emphasized has been upheld by the Jurisdictional High Court. The relevant portion extracted in Annexure F2 & F3 is reproduced hereunder for ready-reference:—
	"a.
	 
	Residential status is always determined for the Previous Year because the assessee has to determine the total income of the Previous Year only. In other words, as the tax is on the income of a particular Previous Year, the enquiry and determination of the residence qualification must confine to the facts obtaining in that Previous Year.

	b.
	 
	If a person is resident in India in a Previous Year in respect of any source of income, he shall be deemed to be resident in India in the Previous Year relevant to the Assessment Year in respect of each of his other sources of income.

	c.
	 
	Relevant Previous Year means, the Previous Year for which residential status is to be determined.

	d.
	 
	It is not necessary that the stay should be for a continuous period.

	e.
	 
	It is not necessary that the stay should be at one place in India.

	f.
	 
	A person may be resident of more than one country for any Previous Year.

	g.
	 
	Citizenship of a country and residential status of the country are two separate concepts. A person may be an Indian national/citizen but may not be a resident in India and vice versa.

	h. 
	 
	No. of days of stay in India determines the status.

	i.
	 
	Assessee can take any vocation in any of the countries.

	j.
	 
	During these years assessee had for more greater business engagements abroad as compared to India. Therefore, it cannot be assumed that he did not come from outside of India.

	k.
	 
	The Explanation (b) to section 6, the explanatory notes for this amendment as clarified by CBDT in this behalf also make the No. of days provisions very clear and unambiguous and leaves no room for interpretation. 

	l.
	 
	Even for the sake of arguments we accept the AO interpretation it leads to absurd result by making practically every non-resident as a resident in India. This does not seem to be the legislative intent behind this amendment as the mischief sought to be redressed by this amendment to reduce the hardship and not to increase the hardship by unsettling what is settled."


When the law mandates that an Indian Citizen can go abroad for the purpose of seeking employment or business, there is no room to misconstruction to assume that assesses larger presence/business investment/family ties are in India than abroad. This amounts to a guess work contrary to the settled propositions. Therefore, we are unable to agree with department that assessee was not visiting India from outside India. There is no restriction for number of days spent abroad. What the law mandates to look at the number of days stayed in India.
8.2 Similar view has been adopted by the Authority of Advance Rulings in the case of Dr. Virindra Kumar Raina (supra). Departmental authorities, except for interpreting the words in their own manner, have not relied on any case law on the issue of section 6(1) (c) and Explanation (b) specifically. Thus no judgment contrary to Hon'ble Kerala High Court has been cited by the Revenue. It is a trite law that in income tax proceedings the words shall be given plain and ordinary meaning and interpretation should be resorted only when the meaning is ambiguous. We are unable to see any ambiguity in these provisions. Hon'ble Kerala High Court has held that for determining the status as Non-Resident is to be decided in terms of No. of days of stay in India. Thus, the test of residence will be determined on the basis of number of days of stay in India and not by the interpretation adopted by the lower authorities in this case. It has not been disputed by the revenue that the number of days of the stay of assessee in India are less than 182 days. In these facts and circumstances the assessee's argument on this issue deserve to be upheld.
8.3 In view of the facts, circumstances and case laws cited and referred above on behalf of assessee we hold that the determinative test for the status of Non-resident being number of days of stay in India and in assessee's case in these three years, the days of stay being less than 182 days; the status to be applied in this case is to be held as Non-Resident as claimed by assessee. Thus, the assessee will be liable to tax on income accrued in India only. The assessee's grounds in this behalf are allowed.
19.18 Summing up this argument it was contended that notwithstanding the fact that the assessee has established its status over the years wherein complete disclosures for year to year has been made and para 3 of the Remand Report accepts that for 2007-08 and 2008-09 assessment years original passport was produced. It was contended that it is not the case of the Revenue that the secondary evidence relied upon for the years for which original passport was not available consisting of notarized copies was fraudulently obtained. It was emphasized that Notary is a public officer under the Notary Act, 1952 and in the performance of his duty the Notary certifies and authenticate the documents; maintains a record in its Register of the certificates and the documents certified as a true copy of original. Section 63 of the Indian Evidence Act 1872 it was submitted makes a reference to what is admissible evidence. Relying on Banarsi Das v. Maman Chand AIR 1992 Punj. & Har. 145; Jugraj Singh v. Jaswant Singh AIR 1967 Punj. & Har. 345 and K.A. Pradeep v. Branch Manager, Nedungadi Bank Ltd. AIR 2007 Ker. 269 it was contended that the secondary evidence which is duly notarized is a reliable evidence in the absence of primary evidence and the Courts have had an occasion to consider the said proposition in a plethora of decisions.
19.19 Reliance was also placed upon P.K. Pandiyan v. Komal [C.R.P. (PD) No. 3645 of 2007] Judgment rendered by the Madras High Court on 10.07.2008 copy of which is placed at pages 16-20 in Vol.-6 for the proposition that in terms of section 77 of the Indian Evidence Act permits production of certified copies as proof of contents of public documents or part of the public documents of which they purport to be copies of and section 79 of the Indian Evidence Act gives a statutory presumption with respect to the genuineness of the certified copies. Referring to the same it was submitted that the objection posed to reliance placed upon certified copy of the Power of Attorney objected to was not sustained by the Hon'ble High Court following the principle laid down by the Apex Court in the case of Kalyan Singh v. Smt. Chhoti AIR 1990 SC 396. 
19.20 Reliance was also placed upon the opinion of Jaswal Johnston LLP London solicitor regarding validity of the procedure followed in the report filed with Lost Property Office of London wherein the said solicitor has opined that based on prevailing law the correct procedure was followed and filing a police report was not required as a black taxi cab comes under the jurisdiction of TFL (Transport for London). The crimes which fall before the London Metropolitan Police it was submitted as per the website are specifically listed and loss has not been defined as a crime.
19.21 The reliance placed upon the decision of the Apex Court in the case of Bank of Bihar (supra) relied upon by the Ld. CIT DR in the facts of the present case it was submitted is of no help to the Revenue as the statute is very clear and judicial precedent thereon is available. The circular of the CBDT copy of which is placed at page 289-291 dated 10.06.1994 it was submitted is binding on the AO. 
19.22 Addressing the reason as to why the passport was notarized on 19.02.2007, the Ld. AR submitted that the assessee had appeared before the ADI on 11.12.2007 alongwith the original passport and photocopy thereof and the ADI required the assessee to file notarized copies of the original passport instead of merely filing photocopies of the original passport which was shown. The request it was stated on query was an oral request of the ADI but the fact remains that in pursuant thereto notarized copies were filed and the fact that passports were scrutinized by ADI is evident from the letter addressed to the said officer who pointed out some mistakes and which correction were carried out and again relied upon before the ADI who on scrutinizing was satisfied, as no infirmity has been pointed out by him. It was submitted that after scrutiny, discussions and consideration since nothing negative has been mentioned in the Appraisal Report it means that the ADI was satisfied with the claim of the assessee. The secondary evidence in the facts of the present case by way of notarized photocopy it was submitted cannot be discarded for which purpose reliance was placed on Smt. J. Yashoda v. Smt. K. Shobha Rani copy filed at pages 21-24 of Volume No-6 in appeal Civil 2060 of 2007 dated 19.04.2007 (section 65, 74 & 76). Reliance was also placed upon Shri Pratapmal Dharewa Dadabari Trust v. Ganpat Das rendered by the Rajasthan High Court, copy placed at pages 25-31 order dated 04.04.2013 in SBCWP No-1404/2012; M. Chandra v. M. Thangmathu AIR 2010 SCW 6362.
20. Addressing Ground No-3 of the department's appeal, attention was also invited to Dr. M.P. Konanhalli (supra) and Russian Technology Centre (P.) Ltd. v. Dy. CIT [2013] 145 ITD 88/37 taxmann.com 400 (Delhi) for the proposition that if income is already received outside India, the same cannot be taxed in India merely on account that it is brought in India by way of remittances. Reliance was also placed on the judgement of the Apex Court in the case of Keshav Mills Ltd. v. CIT [1953] 23 ITR 230 for the said proposition. Apart from that reliance was placed upon Dy. CIT v. Finlay Corpn. Ltd. [2003] 86 ITD 626 and Smt. Susila Ramasamy v. Asstt. CIT [2010] 37 SOT 146 (Chennai)(URO). 
21. Accordingly it was his prayer that the Cos filed may be allowed and the department's appeals be dismissed.
22. In reply the LD. CIT DR submitted that the facts in the case of Suresh Nanda are entirely different. Referring to the same it was submitted that the said decision would not apply as non-production of the passport was not an issue there and secondly Suresh Nanda was outside India and involved in business abroad. Even otherwise it was contended the decision of the Delhi High Court would not apply as the Hon'ble High Court has simply dismissed the Revenue's appeal holding that no question of law arose from the order of the Tribunal.
22.1 It was also his submission that reliance placed on letter dated 10.08.1998 under FERA filed u/s 29 (Assessee's Paper Book page 95) is of no relevance as the residential status for FERA purposes is different from the provisions of the section 6 of the Income Tax Act.
22.2 In regard to the hiring of the apartment it was submission that firstly copy made available is signed by the lessor and at best would throw light only for 2000-01 assessment year. Ld. AR intervened on behalf of the assessee stating that the same was renewed and copies of renewal are available on record and infact thereafter the assessee has lived in the house owned by his company evidenced from the address in the passport.
22.3 Similarly the claim that right from 1999-2000 assessment year , the assessee has been filing its return as a non-resident India it was submitted is of no relevance as the returns were finalized u/s 143(1) and not under scrutiny. Moreover the same were not accompanied by the copy of the passport. For similar reasons the arguments that disclosure of stay over the period of time has been made in the normal course much before the date of search it was submitted are not relevant evidences.
22.4 It was his stand that the claim of the assessee that he left India in terms of employment contract with Westmead Holdings Ltd. cannot be accepted as the assessee has had a long association with Mr. John Ronald Macinnes since 1998 and reliance by the assessee has been placed upon contract with Rintra Cont which lasted 1993-98 accordingly Mr. John Ronald Macinnes with the aid of his company accommodated the assessee and the contract it was submitted was not genuine.
22.5 The arguments that in 2011-12 assessment year, the AO has accepted the status as NRI it was argued is also of no consequence secondly judicial propriety may have persuaded the AO to hold so.
22.6 Referring to section 6 of the Income Tax Act, 1961, it was emphasized that it refers only to visit and not multiple visits and the expansion of the term by the Circular No-684 of the CBDT is contrary to the legislative intent.
22.7 The claim that the notarized document was filed on the direction of the ADI, it was stated is not borne out from record. The claim that the expired passport was lost in a black cab (taxi) it was argued has come out for the first time in the opinion of the solicitor Jaswal Johnston LLP 20.08.2014. The burden accordingly to prove that the assessee was NRI was not discharged and reliance placed upon B.K. Dhote (supra) is misplaced and instead the principle laid down by the Apex Court in the case of Moosa S. Madha & Azam S. Madha (supra) which is a judgement of 3 judges Bench would fully apply.
22.8 The evidence by way of a notarized document it was submitted is not the primary evidence and contemporaneous evidence like air tickets correspondence with Indian High Commission for being issued a fresh passport and other such contemporaneous date as opposed to notarized photocopy of the passport would have been more relevant evidence.
22.9 It was submitted that section 6 apart from being a deeming provision is also a charging section and hence interpretation has to be such whereby charge is not defeated.
23. Accordingly it was submitted that the COs be dismissed and the departmental appeals may be allowed. In the alternative it was his request the issue may be restored in the interests of justice.
24. We have heard the rival submissions and perused the material available on record. It is seen that the oral arguments in the present appeals were spread over on various dates. The oral arguments were further supplemented by written submissions/synopsis etc. which were frequently sought to be modified. In view of the multiplicity of the arguments advanced by the parties before the Bench it would be appropriate to first determine the issues which arise for our consideration in the present appeals and the Cross Objections filed.
24.1 Considering the arguments and the material available on record in the context of the grounds raised by the respective parties, we find that in order to address the same, finding on the following issues on facts and law framed by us is warranted in the present proceedings:—
Issue (1) Whether departmental objections in the present proceedings to Sh. Siddharth Sareen filing Cross-objections as legal heir of Late Sh. Sudhir Sareen are maintainable?
Issue (2) Whether the delay of 855 days in filing of the Cross-objections can be condoned in each of the years on the facts of the case?
Issue (3) Whether the Cross-objections have to be allowed in the respective years where admittedly no incriminating material was found during the search conducted upon the assessee or for considering the entire factual material the conclusion there on should be deferred for the time being?
Issue (4) Whether the status of the assessee can be varied for 2002-03 to 2008-09 assessment years where admittedly no incriminating material was found?
Issue (5) In case the Cross Objection of the assessee is not allowed, then whether the department appeals are to be allowed on facts where for 2002-03 to 2006-07 assessment years admittedly original passport was not produced by the assessee, whereas the finding in the impugned order is based on the lead order passed by the CIT(A) in 2008-09 assessment years where original passport was available?
Issue (6) Whether the departmental appeals in 2007-08 and 2008-09 assessment years can be allowed in the facts of the case?
Issue (7) If the answer to issue in issues in Serial No-5 and 6 are in the negative then can the additions made in the years under consideration be sustained?
25. Having framed, the above questions, we now set out to consider the first of these, namely whether the departmental objections are sustainable in regard to filing of the cross-objections by Sh. Siddharth Sareen. On a consideration of the detailed arguments and evidences relied upon by the parties which we have brought out in great detail in the earlier part of this order, we hold that the objections of the Ld. CIT DR on facts are not maintainable. Not only the fact that no effort has been made by the Ld. CIT DR to bring the so called correct legal heirs on record by way of providing the Registry with the correct names of the legal heirs of Sh. Sudhir Sareen acceptable to the Revenue. It is also seen that no attempt in response to letter dated 20.05.2013 of Sh. Siddharth Sareen resulting that he be impleaded as legal heir in the departmental appeal has been attempted to bring the correct legal heirs. The copy of the said letter as per record has been filed in the DRs office as per stamp of the Departmental Representatives Officer affixed thereon dt. 21.05.2013. On the contrary the record shows that the return filed for Late. Sh. Sudhir Sareen by Sh. Siddharth Sareen as legal heir in 2013-14 (copy available at page 19 of CO paper book-2) has been accepted by the AO as would be evident from copy of the assessment order passed u/s 143(3) for 2011-12 after bringing Sh. Siddharth Sareen on record. The said fact supports the conclusion that Sh. Siddharth Sareen has already been taken as the legal heir of the Late Sh. Sudhir Sareen by the AO himself. No effort has been made by the Ld. CIT DR in the pro-longed hearing spread over for almost three months to controvert the claims of the Ld. AR. No efforts have been made as per record to obtain comments from the AO to show that Sh. Siddharth Sareen is not the sole legal heir. Raising of arguments dehors the facts is of no avail. No argument on fact has been advanced to contend that the will dated 14.07.2010 copy of which had been filed alongwith the letter dated 20.05.2013 addressed to the Registry has been contested by the daughters or the wife of Late Sh. Sudhir Sareen. Infact certificate dated 01.06.2014 of Smt. Sunita Sareen, wife of the deceased authorizing Sh. Siddharth Sareen to act, represent, in Courts etc. has been placed the record. The said document was filed in the course of the hearing and the Ld. AR by way of abundant caution was also required to file proof of the properties devolving on Sh. Siddharth Sareen in pursuance to the Will which were also filed. It is further seen as per paper book 2 appears in page 21 the CO filed that letter dated 25.06.2013 addressed by Ld. AR informing the DCIT/DCWT of the demise of Sh. Sudhir Sareen with the request to bring Sh. Siddharth Sareen as his legal heir on record. The said request was acted upon and assessment was concluded after bringing Sh. Siddharth Sareen as legal heir on record by the AO. In view of these facts and evidences the arguments of the Ld. CIT DR dehors facts cannot be accepted. Sh. Siddharth Sareen is accordingly taken as the sole legal heir of the Late Sh. Sudhir Sareen in the absence of any fact or evidence to the contrary placed on record by the Ld. CIT DR.
25.1 Accordingly the first issue is answered in the negative the departmental objections on facts are found to be not sustainable.
26. Addressing the next question posed by us whether on facts the delay of 855 days in filing the cross-objections can be condoned or not, we find on considering the explanation offered, judicial precedent and the arguments of the respective parties on facts that the assessee was prevented by sufficient cause on account of which the delay has occurred. The delay accordingly of 855 days in filing the CO, we hold deserves to be condoned. The arguments of the respective parties and the judicial precedent relied upon have all been taken into consideration. Not only the judicial precedent in the case of Siddharth Sareen as considered by the Co-ordinate Bench in its order dated 11.04.2014 (copy available at para 12-16 in paper book No-1 in CO filed) supports such a conclusion, but even, on consideration of the peculiar facts and circumstances of the case, we find no good reason why the same should not be condoned. The argument of the Ld. CIT DR that the Co-ordinate Bench did not consider the judgement referred to by the Ld. CIT DR rendered by the Apex Court in the case of Living Media India Ltd. (supra) in the facts of the present case is of no help. The said decision it is seen has been passed on a consideration of the peculiar facts and circumstances as were available before the Hon'ble Apex Court. On considering the said judgement, we are of the view that it does not support the department's objections on facts. In the facts of that case, the appellant was the Government department and for the delay there was no proper explanation offered before the Apex Court. In these peculiar facts the Hon'ble Apex Court dismissed the appeal. The argument of the Ld. CIT DR that the decisions by the Co-ordinate Bench in the case of MGF Automobiles Ltd. (supra) and Kusum Gupta pronounced on June 2013 and March 2013 respectively have been available in the public domain for quite some time and merely because the assessee was physically ill and was not mentally incapacitated so as to file the COs in time is an argument which we decline to address. Suffice it to say the objections could have been worded more happily and are not in good taste. Without commenting on the same, we are inclined to accept the arguments of the Ld. AR that an assessee suffering from a prolonged illness who finally does expire would necessarily be more concerned with doctor's appointments then legal appointments. The pre-occupation with health as opposed to legal affairs is not an unreasonable explanation in the peculiar facts of the case. The explanation on behalf of the son who comes on record as the legal heir in the peculiar facts of the present case after the demise of his father where tax matters were looked after by the father in his life time cannot be faulted for the delay in filing the COs as the death of a father after a prolonged illness would normally come as a shock to a son and the attention of Late Sh. Sudhir Sareen remaining engaged with doctors on his visit to India and other countries who finally expired in Singapore is a scenario where a family can legitimately argue that it was left in a state of loss, confusion and flux and there is no reason to disbelieve the legal heir that as soon as he became aware after sorting out the formalities that Cross Objections are required to be filed. We find that the arguments of the Ld. CIT DR that Sh. Sudhir Sareen was only physically unwell which did not make him mentally incapacitated as a little out of sync with how families are normally bound by emotions of love, care and consideration. The scenario of a family battling with natural tragedies on account of illness and subsequent demise resulting in a period of grieving, confusion and loss cannot be expected to exhibit a level of alertness towards its financial affairs. To presume to the contrary atleast in the Indian context is a little far-fetched. Accordingly for the reasons given herein above we find ourselves unable to accept the arguments of the Ld. CIT DR. Notwithstanding the fact that the issue is stated to be covered in favour of the assessee by the decision of the Co-ordinate Bench in the case of Sh. Siddharth Sareen himself. The conclusion accordingly to condone the delay is based not only on the peculiar facts and circumstances of the case but also following the judicial precedent relied upon. The decision relied upon by the Revenue (Living Media) on facts we hold to be inapplicable and fact specific as there no proper explanation was offered by a Government Department.
26.1 The answer to Issue No-2 accordingly is in the affirmative and the delay of 855 days in filing the Cross objection is condoned.
27. The third issue which falls for our consideration is whether where admittedly no incriminating material was found in the search conducted upon the assessee can the Cross objections of the assessee be allowed. The arguments of the respective parties on facts alongwith reliance placed on the decisions cited in support of their respective claims have been addressed in the earlier part of this order in great detail. Accordingly repetition of the same is refrained from suffice it to say that all the decisions cited have been taken into consideration even if reference specifically in the following paras is not being made to them. In the COs filed the stand of the assessee not disputed by the Revenue has been that the assessment order in each of the years in 2002-03 assessment year to 2005-06 assessment year brings out the common fact in para 10.2 and 10.3 (and para 10.4 in 2004-05 and 2005-06 assessment year) that the additions are made solely on account of the change of status from NRI to resident. It is an admitted fact that no document was found in the course of the search conducted.
27.1 Apart from this as per record which is also not disputed the assessments for 2002-03 to 2005-06 assessment years stood concluded as in some years intimation u/s 143(1) is available on record and in all the cases the last date for issuance of notice u/s 143(2) has since long passed. These facts are available on record and have not been disputed by the department. The only argument raised is that these were not scrutiny assessments. The judicial precedent in the case of Siddharth Sareen (supra) by way of the order dated 11.04.2014 by the Co-ordinate Bench is available on record which has considered the decision of the Co-ordinate Benches in the case of MGF Automobile Ltd. (supra); ACIT v. Pradeep Kumar (supra); Kusum Gupta (supra). Apart from that before us reliance has been placed amongst others on the following decisions Dy. CIT v. Gunvardhan Vyapaar (P.) Ltd. [IT Appeal Nos. 4667 & 4668 (Delhi) of 2012, dated 30-4-2014] (copy in the CO Paper Book 2 page 25-35) order dated 16.01.2014 in Sanjay Aggarwal v. Dy. CIT [2014] 150 ITD 692/47 taxmann.com 210 (Delhi); Manoj Narain Aggarwal and V.K. Fiscal Services Pvt. Ltd. at pages 36-61 and 62-89 respectively alongwith decisions of the Hon'ble Rajasthan High Court in the case of Jai Steel (India) v. Asstt. CIT [2013] 219 Taxman 223/36 taxmann.com 523 and Bombay High Court in CIT (Central) v. Murli Agro Products Ltd. [2014] 49 taxmann.com 172 all these decisions have been taken into consideration. The Ld. CIT DR on the other hand has relied upon SSP Aviation (supra); Chetan Das Lachman Dass (supra); and Filatex India Ltd. v. CIT [2014] 49 taxmann.com 465 (Delhi) and CIT v. Raj Kumar Arora [2014] 367 ITR 517/52 taxmann.com 172 (All.) amongst others which also have been taken into consideration.
27.2 The decision rendered by the Delhi High Court dated 14.07.2014 in the case of Filatex India Ltd. (supra) it is stated to be distinguishable by the Ld. AR on facts as it is based on peculiar facts of that case. The facts it is argued are entirely distinguishable as would be evident from para 2 of the said judgement wherein the additions are stated to be based on incriminating material found in the course of the search which was an admitted fact in that case and in the facts of the present case it was submitted the admitted fact is that nothing incriminating was found in the search conducted on 12.09.2007. Apart from this it was submitted that there was also a statement of one Mr. Sanjay Aggarwal, G.M. (Marketing) of Filatex in the facts of that case on the basis of which the additions were made. All these material facts it was submitted are found to be missing in the present proceedings.
27.3 Similarly the decision of the Allahabad High Court in the case of Raj Kumar Arora (supra) it was submitted is on facts which are entirely distinguishable and on the contrary it has been submitted that not only Sh. Siddharth Sareen's own case on facts is available on record but there is also the decision of the Rajasthan High Court in the case of Jai Steel India (supra) and of the Nagpur Bench of the Bombay High Court in Murli Agro Products. Ltd. (supra) The following paras in the decision of Murli Agro Products Ltd. (supra) was relied upon:—
"10. Thus on a plain reading of Section 153A of the Income-Tax Act, it becomes clear that on initiation of proceedings under Section 153A, it is only the assessment/reassessment proceedings that are pending on the date of conducting search under Section 132 or making requisition under Section 132A of the Act stand abated and not the assessments/reassessments already finalized for those assessment years covered under Section 153A of the Act. By a circular No.8 of 2003 dated 18.09.2003 (See 263 ITR (St) 61 at 107) the CBDT has clarified that on initiation of proceedings under Section 153A, the proceedings pending in appeal, revision or rectification proceedings against finalized assessment/reassessment shall not abate. It is only because, the finalized assessment/reassessments do not abate, the appeal, revision or rectification pending against finalized assessments/reassessments would not abate. Therefore, the argument of the revenue, that on initiation of proceedings under section 153A, the assessments/reassessments finalized for the assessment years covered under Section 153A of the Income Tax Act stand abated cannot be accepted. Similarly on annulment of assessment made under Section 153A(1) what stand revived is the pending assessment/reassessment proceedings which stood abated as per section 153A(1).
11. In the present case, as contended by Shri Mani, learned counsel for the assessee, the assessment for the assessment year 1998-99 was finalized on 29.12.2000 and search was conducted thereafter on 3.12.2003. Therefore, in the facts of the present case, initiation of proceedings under Section 153A would not affect the assessment finalized on 29.12.2000.
12. Once it is held that the assessment finalized on 29.12.2000 has attained finality, then the deduction allowed under section 80HHC of the Income Tax Act as well as the loss computed under the assessment dated 29.12.2000 would attain finality. In such a case, the AO while passing the independent assessment order under section 153A read with section 143(3) of the I.T. Act could not have disturbed the assessment/reassessment order which has attained finality, unless the materials gathered in the course of the proceedings under Section 153A of the Income Tax Act establish that the reliefs granted under the finalized assessment/reassessment were contrary to the facts unearthed during the course of 153A proceedings."
27.4 It has been argued that the decision in SSP Aviation (supra) relied upon by the Revenue is in the context of section 153C and is not relevant to section 153A as has been considered by various Benches namely Sanjay Aggarwal and decision of the Delhi High Court in the case of Chetan Dass Lachman Das (supra) has also been considered in Atal Barot v. Dy. CIT [2014] 65 SOT 83/44 taxmann.com 167 (Mum.) and Sanjay Aggarwal (supra) (Delhi Bench) and infact is relied upon by the assessee also specifically para 11 of Chetan Das Lachman Das (supra) which has been also considered in Sanjay Aggarwal (supra) and Atul Barot case (supra) In the decision rendered by the Allahabad High Court it has been argued the decisions of the Rajasthan High Court and Mumbai High Court in Jai Steel India (supra) and Murli Agro Products Ltd. (supra) respectively have not been taken into consideration. Reliance accordingly was placed upon the decision of the Apex Court in the case of Vegetable Products for the proposition that where two views are possible if the views considered in Chetan Das Lachman Das (supra) of the Hon'ble Delhi High Court as considered in Sanjay Aggarwal's case and Atul Barot (supra) amongst others on one side and the decision in Filatex India Ltd. (supra) if it is considered to be contrary to the earlier decision notwithstanding the fact that the said decision is fact specific and distinguishiable even then the decisions in favour of the assessee rendered by the Nagpur Bench of the Mumbai High Court in Murli Agro Products Ltd. (supra) and Rajasthan High Court in Jai Steels India (supra) would mandate that the decision in favour of the assessee be taken.
27.5 The above proposition propounded appears to be acceptable however we by way of abundant caution would deem it appropriate to defer our decision on the issue and instead also consider the other issues framed by us in the present proceedings so as to address the departmental grievance and accordingly address this issue subsequently, if need be.
28. In view of the fact that the answer to the issue framed in issue number-3 has been left unanswered for the time being the answer to the issue framed in issue number-4 is postponed for the time being.
29. Proceeding to the issue framed in issue No-6 requiring us to consider whether in the facts and circumstances of the present case the departmental appeals in 2002-03 to 2006-07 assessment years are to be allowed keeping in mind the arguments of the Ld. CIT DR in urging that the Employment Agreement is sham and other related arguments including the major distinction of non availability of original passport from the lead order passed by the CIT(A) in 2008-09 assessment year where the original passport was available.
29.1 In order to address the same it is seen that the assessee has relied upon the following evidences addressed by way of chronological date wise events:- Late Sudhir Sareen.
	Late Sudhir Sareen
(Through Legal Heir Siddharth Sareen) ITA Nos. 3120-3126/2011 & 6411/2012 …G. Bench CHRONOLOGICAL DATE WISE EVENTS 

	Sl. No. 
	Date 
	Particulars 
	Paper Book page No. 

	1.
	01.06.1998
	Executed employment contract in London with West Mead Holdings Ltd. to join on 15.08.1998 at their office in UAE
	86-90(Vol.-1)

	2.
	01.06.1998
	Entry in passport for entering UK to execute the aforesaid agreement at London.
	93 (Vol.-1)

	3.
	28.07.1998
	First UAE resident visa granted and affixed in passport
	94 (Vol.-1)

	4.
	10.08.1998
	Letter to RBI seeking permission u/s 29 of FERA, informing them of intended departure under employment and to hold assets in India.
	95(Vol.-1)

	5.
	14.08.1998
	Left India and entered UAE as evidenced by entry stamp in passport and air ticket
	94(Vol.-1)

	6.
	08.09.1998
	Letter from RBI re change of status and directing assessee to inform bankers and companies in which shareholder
	111(Vol.-1)

	7.
	25.09.1998
	Intimation to bankers regarding change in status of bank accounts as non resident
	108-110 (Vol.-1)

	8.
	
	Salary certificates from West Mead Holdings Ltd.
	112-117(Vol.-1)

	9.
	03.03.1999
	Copy of lease deed of Appt. No. 230, Golden Sands, Dubai in evidence of residence/accommodation in Dubai
	149-150(Vol.-1)

	10.
	
	Residence Visas valid upto 2013
	292-205[Vol.2]

	11.
	26.07.1999
	Return of AY 1999-00 in status of NR which became final stated that assessee left on 14.08.1998
	296[Vol.2] [Period of stay of each year on pgs 300,309 312,314,318,322]

	12.
	
	Returns of AY 2000-01 to 2001-02 in status of NR filed which stated period of stay in each year and became final
	301-306 [Vol.2]

	13.
	
	Returns for AY 2002-03 to 2005-06 in status of NR filed stating period of stay in each year and asstt. Stood completed on 12.9.2007 [Dt of search]
	307-319 [Vol.2]

	14.
	
	Returns for AY 2006-07 & 2007-08 filed u/s 139 (1) in status of NR before dt. of search
	320-326[Vol.2]

	15.
	
	List of Companies owned & managed abroad by assessee incl. ownership of Residential houses in Dubai, London.
	Statement of A 615

	16.
	
	Attested copy of (i) passport nos Z-1384925 for the period 26.02.03 to 6.11.06 and (ii) passport nos Z-042469 for the period 9.4.99 to 25.02.03 were filed before AO.
	218-281 [Vol.2)

	17.
	
	Original produced before intelligence unit and attested copies filed.
	333-334 [Vol.2]

	18.
	
	Aforesaid two passports lost in London as confirmed by lost office
	342-343[Vol.2]

	19.
	
	Copy of affidavit dt. 21.04.2010
	651[Vol.2]

	20.
	
	Remand report dt. 25.06.2010 accepting examination of original passport issued on 7.11.06 and accepting period of stay in India
	637-644[Vol.4]

	21.
	Gr. No.3
	Statement of Foreign sources/Remittances into India
	603-608 [Vol.3]

	22.
	
	Detail of income earned abroad and remitted to India with bank advice
	507-509 [Vol.3] 510-572

	23.
	
	
	


29.2 The Ld. CIT DR's case on the other hand it is seen has been that firstly the original passport has not been produced in these years; secondly the notarized photocopy of the original passport is self-serving document as it has not as per record been sought by the ADI; thirdly even if it is sought by the ADI it has no evidentiary value; fourthly the CIT(A)'s conclusion in para 1.4.5 in the lead order that the period of stay was verified by the Intelligence Wing of Department is incorrect on facts; fifthly the claim of loss of passport was not genuine and also in support of the claim no evidence of correspondence with the High Commission of India/London has been filed for issuance of fresh passport which would have been necessary had the claim been bonafide; sixthly the salary certificates are "solicited" documents; seventhly the Lost Passport Office letter is also for insurance purposes and as such solicited; further the identity of Sh. John Ronald Macinnes was initially questioned and thereafter when the Ld. AR referring to photocopy of his Canadian passport and related documents established that he is the beneficial owner of M/s Westmead Holdings the Ld. CIT DR stated that Mr. John Ronald Maccines because of his long association with the assessee had created a façade by aiding and accommodating the assessee by offering him employment in order to hoodwink the department; and lastly the clinching contemporaneous evidence was stated to be missing.
29.3 In the light of the above departmental objections to the evidence relied upon in support of the impugned order considering first the initial departmental objection which was subsequently modified we on considering the unassailed material available on record dismiss the initial departmental objection and hold that the identity of Mr. John Ronald Maccines as a Canadian citizen as beneficial owner of Westmead Holding stands proved.
29.4 Considering the departmental objections as to why the employment was offered to the assessee and the assertions that the assessee had created a façade with the help of Mr. John Ronald Maccines who had aided and accommodated the assessee for nefarious reasons we find looking at the evidences, arguments and undisputed facts on record that the departmental objections and reasoning cannot be sustained. The long past history of the asessee not only with Mr. John Ronald Maccines related companies but even other unrelated multi-national companies addressing the experience, knowledge, exposure and understanding stands unassailed on record. The facts and submissions advanced before the AO vide letter dated 17.12.2009 at pages 28 to 41 stands unrebutted on record. The argument that due to the past over 20 years of experience in dealing with commodities, petroleum products, fertilizers etc. as consultant in India for business in India, Far East, South East etc. and the consequent decision of Mr. John Ronald Maccines to offer employment to the assessee as its C.E.O at Dubai and thus entering into an Agreement at London in the absence of any material to the contrary can not be doubted.
29.4.1 The related arguments that the agreement signed in London by an Indian and Canadian citizen per se by itself raises no doubts as the place of signing of documents settled either at mutual convenience or at the convenience of only one party does not negatively reflect on the contents of the agreements. 
29.4.2 Similarly the departure of the assessee immediately one day before the signing of the agreement keeping the rationale of the explanation in mind offered by the Ld. AR which is also an accepted fact that Indian time is 5.30 hours ahead of London time also does not lead to any doubt about the authenticity of the agreement.
29.4.3 As observed the subsequent arguments of the Ld. CIT DR when confronted with the documents establishing past history with Mr. John Ronald Maccines and the assessee wherein the Ld. CIT DR changed his stance from objecting to the agreement entered into with an unknown person to an agreement entered into with a known person having past established history of business relations urging that it is an accommodation on the part of Mr. John Ronald Maccines, it is seen is without any basis or evidence. In view of the demonstrated knowledge and experience with the working of the assessee as a consultant with concerns where Mr. John Ronald Maccines was also a director the prudence of business decision to engage such a consultant appears to be a very logical act and decision. Infact we donot see how in the presence of the documentary evidence available on record why Mr. John Ronald Maccines should have denied himself the opportunity to utilize the India specific knowledge of the assessee. Nothing has been placed on record by the Revenue that the late assessee's performance as a consultant in India did not inspire any confidence in the claim of being offered a genuine employment. The decision to trust such a person by someone who has seen the late assessee's performance so as to appoint him as a C.E.O at Dubai on a salary in the facts f the present case demonstrates the genuineness of the claim and does not show that the arrangement was a sham. Nothing has been placed in order to assail the expertise, acumen and past performance of the late assessee. On the contrary the Revenue has argued cluelessly on all possible angles based on suspicions without referring to material on record to justify the action of the AO.
29.4.4 The arguments that the salary certificate for different years carry the same dates and are signed in London and being "solicited" documents should be discarded has been answered by the Ld. AR adequately. It has been submitted that the salary certificates were requested for by the assessee stating that considering the period and the amounts as per record these may be issued for record. As such merely because it is issued on assessee's request it has been submitted it does not by itself show that the contents thereof are not correct. The assessee has placed on record all along the details of the remittances made to the salary account from the Westmead Holding and the same have not been controverted by the department. Accordingly we hold that in the absence of any material to the contrary the authenticity of the salary certificates stands unchallenged.
29.4.5 On considering the entire gamut of arguments, facts on record and the evidence on record we do not find any merit in the arguments of the Ld. CIT DR that the contract of employment was not genuine.
29.5 The next issue which we are required to consider expressing the grievance of the Revenue is whether on facts the claim of loss of original expired passport at London on 04.02.2009 is bonafide or is the claim of loss of passport on facts has to be rejected.
29.5.1 The department it is seen has objected to the claim being bonafide on the grounds that the letter dated 24 Feb. 2009 of the Lost Property Officer is a "solicited" document for the purposes of insurance and more importantly no police complaint in regard to its loss has been lodged; apart from it contemporaneous evidence of correspondence addressed to the Indian High Commission for issuance of a fresh passport has also not been filed by the assessee.
29.5.2 Giving our consideration to the said objections we find on considering the arguments and the material available on record including the opinion of the Solicitor Mr Jaswal Johnston LLP that the claim of loss of passport in London appears to be bonafide. The opinion of the London Solicitor supports the assessee's claim that the procedure followed in regard to the loss of the passport was the correct prevalent procedure. The argument that the Lost Property Officer is the designated authority for loss of belonging in London traffic, trains or black taxi and the website of the Metropolitan Police who functions under the Mayor of London as per the copy of the website available elaborates what is a crime and for loss of an expired passport the argument that police claim was not required to be lodged supports our conclusion.
29.5.3 The objection that the assessee has not brought on record any correspondence with the Indian High Commission in regard to issuance of a fresh passport stands addressed from the record itself as the assessee was admittedly already in possession of a fresh passport since earlier passports had expired and the fresh passport accordingly already stood issued from Dubai Consulate of the Indian High Commission dated 07.11.2006 on the basis of which as an Indian Non-resident the late assessee was staying at London. In these circumstances, the occasion to enter into correspondence with India High Commission at London for issuance of a fresh passport we find does not arise. Nothing in rebuttal to the stated position has been placed on record.
29.5.4 The arguments of the Ld. CIT DR that "black taxi cab" is being mentioned for the first time in the opinion sought from the London Solicitor is incorrect as in the reply addressed to the department in writing copy available on record the assessee specifically makes a mention of the loss of the briefcase containing expired passport etc. in a taxi in London in Feb. 2009.
29.5.5 Considering also the sequence of events and the cumulative evidences, facts and arguments on record which we shall address specifically considering the objections posed we hold that the claim of loss of the passport on facts is genuine and bonafide.
29.6 Addressing the availability of notarized photocopy of the original passport on record, it is seen as per the reply of the assessee dated 11.12.2007 addressed to the ADI post search (copy available at pages 333 to 334 at specific page 334) that response is made to some calculation mistakes of the number of days as per the dates mentioned in the passport which corrections were carried out and placed again before the ADI. The argument that it was necessitated as mistakes were noticed/pointed out by the ADI appears to be plausible. The argument that the original was shown in the post search inquiries supported by photocopies which were required to be notarized by the ADI orally in the presence of the various other material on record which we shall address subsequently also appears to be plausible. The arguments of the Ld. CIT DR that the documents were not legible for which purposes scanned copies were filed and the arguments that in the remand proceedings the copies may not have been legible have been adequately addressed by the Ld. AR who has submitted that if these were not eligible than how the arguments have been advanced by the Revenue that the number of days spent in India are almost half in a year and how the arguments have been advanced addressing the specific number of visits made to India in the respective years. Considering the stand of the parties before the Bench we are of the view that the photocopy of the original expired passport was notarized in response to the oral request of ADI cannot be doubted. The argument of the Ld. CIT DR that the CIT(A) at para 1.4.5 has given a finding that ADI has verified is also an incorrect argument as there is no such finding of the CIT(A) and it merely is a reproduction of the assessee's claim which on facts appears to be correct. On consideration we find that the objections of the Ld. AR that the arguments and the evidences are being advanced and read selectively by the department is taken note of and does to an extent appear to be correct.
29.7 Addressing the next objection of the Ld. CIT DR that the secondary evidence by way of notarized photocopy of the original passport inasmuch as it having no evidentiary value when considered in the light of Section 8 of the Notaries Act, 1952 which does not empower the notary to authenticate/certify a passport and the notary's powers are limited to the said Section r.w. section 2(a) of the Notary Act. These objections of the Ld. CIT DR have been responded to by the Ld. AR who has placed on the last date of hearing copy of the Notaries Rules 1956 made by the Central government in exercise of the powers conferred by section 15 of the Notaries Act 1952 highlighting that Rule 10 of the same which lays down the fees payable to a Notary for doing any notarial act under sub rule (l) thereof prescribes the fee for certifying copies of documents as true copies of the original etc. The Rules made under the Act it is seen addresses the departmental doubts. Our attention has also been invited to section 63 of the Indian Evidence Act which defines and illustrates secondary evidence as under:—
"Secondary evidence:- 
63. Secondary evidence means and includes:-
	(1)
	 
	certified copies given under the provisions hereinafter contained;

	(2)
	 
	copies made from the original by mechanical processes which in themselves ensure the accuracy of the copy, and copies compared with such copies;

	(3)
	 
	copies made from or compared with the original;

	(4)
	 
	counterparts of documents as against the parties who did not execute them;

	(5)
	 
	oral accounts of the contents of a document given by some person who has himself seen it.


Illustrations 
	(a)
	 
	A photograph of an original is secondary evidence of its contents, though the two have not been compared, if it is proved that the thing photographed was the original.

	(b)
	 
	A copy compared with a copy of a letter made by a copying machine is secondary evidence of the contents of the letter, if it is shown that the copy made by the copying machine was made from the original.

	(c)
	 
	A copy transcribed from a copy, but afterwards compared with the original, is secondary evidence; but the copy not so compared is not secondary evidence of the original, although the copy from which it was transcribed was compared with the original.

	(d)
	 
	Neither an oral account of a copy compared with the original, nor an oral account of a photograph or machine-copy of the original, is secondary evidence of the original.''


29.7.1 It is further seen that section 64 of the Indian Evidence Act mandates that documents must be proved by primary evidence except in cases mentioned hereinafter. Reference has been made to for purposes of the present proceedings to clause (c), (e) & (f) of section 65 of the Indian Evidence Act. These are reproduced hereunder for ready-reference:—
"Cases in which secondary evidence relating to documents may be given. 
65. Secondary evidence may be given of the existence, condition, or contents of a document in the following cases:—
	(a)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

	(b)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

	(c)
	 
	when the original has been destroyed or lost, or when the party offering evidence of its contents cannot, for any other reason not arising from his own default or neglect, produce it in reasonable time;

	(d)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

	(e)
	 
	when the original is a public document within the meaning of section 74;

	(f)
	 
	when the original is a document of which a certified copy is permitted by this Act, or by any other law in force in India, to be given in e evidence;

	(g)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ."


29.7.2 Our attention has also been invited to section 74 of the Indian Evidence Act which makes a reference to "public documents". Section 79 of the said Act raises a presumption that certified documents are genuine. On considering the relevant provisions we hold that as per section 17 of the Indian Passport Act, 1967 r.w.s. 74 of the Indian Evidence Act "passport" is a public document. Section 17 of the Indian Passports Act mandates that the passport at all times is the property of the Central Government. In the light of the above reasoning considering the arguments of the assessee and the fact that although Indian Evidence Act is not strictly applicable to the Income Tax proceedings, but, where the notarized copy of the passport is relied upon in a situation where the original passport admittedly is lost and is stated to have been produced before the ADI; in these circumstances, where the very same information; in regard to period and duration of stay in India; over the years is disclosed by way of filing of returns in due course in the status of NRI; which have been accepted in 143(1) proceedings; and no 143(2) notice have been issued right from 1999-2000 to 2008-09 assessment years we do not see how the secondary evidence so placed on record and relied upon can be discarded.
29.7.3 The said issue is answered in favour of the assessee not only on the above reasoning but also on the reasoning that in the relevant information duly filed by the assessee over the years, no fault is pointed out by the Revenue when collated with the record of the Revenue. On the contrary relying on the very same facts and figures it has been sought to be argued that these visits were from India to outside India and not by a person who was "outside India" to India. The frequency of the travel or the dates mentioned or the duration claimed by the assessee stands unrebutted on record. The arguments advanced by the Revenue in the context of the wordings "being outside India" and "visit" to India does not mean multiple visits as per the mandate of explanation (b) to section 6(1)(c) of the Income Tax Act shall be addressed separately and subsequently in the later portion of this order.
29.7.4 While coming to the said conclusion we have also seen and taken note of the contemporaneous evidences of Employment Agreement dated 01.06.1998 which we have held to be as genuine; the UAE resident Visa granted to the assessee on 28.07.1998; the letter dated 10.08.1998 addressed to the RBI seeking permission u/s 29 of the FERA Act informing of the assessee's intention to permanently depart to the UAE and the consequent arrangement of the financial affairs in India; arrival at Dubai on 14.08.1998; letter dated 08.09.1998 from RBI regarding change of status and directing the assessee to inform the bankers and the companies in which the assessee was a shareholder; letter dated 25.09.1998 intimating the banks of changed status of the assessee to NRI; salary certificates even though solicited whose authenticity has not been impinged by referring to the remittances in the bank accounts available on record; copy of the lease deed dated 03.03.1999 with M/s Arenco Real Estate which was stated to be relevant by the Ld. CIT DR for only one year and responded to by the Ld. AR that the lease has continually been renewed and the copy of the renewal of lease is available on record and subsequently staying in a house owned by a company in which the late assessee was a Director in Dubai; the returns filed in due course over the years right from 1999-2000 to 2005-06 assessment years which stood completed before the day of the search thus on a cumulative consideration of the entire factual material available on record, we find that the arguments of the Ld. CIT DR that in the absence of primary evidence reliance placed by the CIT(A) on secondary evidence is not justified on facts cannot be agreed with.
29.8 We have taken ourselves through the lead order pertaining to 2008-09 assessment years along with the facts available on record and given our serious consideration to the arguments advanced to the respective parties and come to the conclusion that the finding arrived at cannot be faulted with. However we shall address this issue in detail later on as before we address the lead order and its applicability to the assessment years wherein the original passport was not available, we are also required to address another overarching objection to the impugned order in all the years namely that on facts Explanation (b) to section 6(1)(c) has incorrectly been held applicable by the CIT(A).
29.9 The incorrect application has been canvassed by the Ld. CIT DR on the ground that in the facts of the present case according to the departmental stand the assessee cannot be said to fall in the category of "being outside India" as considered in explanation (b) to section 6(1)(c). The said assertion on facts by the Ld. CIT DR is not agreed to by us. The reason for so holding is found addressed from the earlier part of this order where we have addressed elaborately our reasons in holding that the assessee on account of a genuine business entered into Agreement with Mr. John Ronald Maccines and assessee shifted to Dubai in August 1998. The assessment years under consideration being 2002-03 to 2006-07 during which the stay in India as per record admittedly has been less than 182 days in each of the years as observed earlier the number of dates are not rebutted by the Revenue by any contrary evidence. All these facts and evidences have been taken into consideration and addressed at length in the earlier part of this order. Considering the judicial precedent relied upon the departmental objections that the assessee did not fall in the category of "being outside India" is held to be not sustainable.
29.10 The other overarching departmental objection to the incorrect application of Explanation (b) to section 6(1 )(c) has been that the legislative intent is "visit" which means a singular visit and not multiple visits as has been canvassed by the Ld. AR. On considering the relevant provisions and the judicial precedent by way of the order of the Co-ordinate Bench in Suresh Nanda's case (supra) which has been upheld by the Hon'ble High Court and others we find no merit in the departmental stand. The Hon'ble High Court it is seen was pleased to hold that no question of law arises and consequently dismissed the departmental appeal. The said decision it is seen adequately addresses the grievance posed by the Revenue. The distinguishing facts pointed out by the Ld. CIT DR that in the facts of that case the assessee was outside India due to business we hold is not a material fact as in the facts of the present case the late assessee was outside India on account of employment subsequently due to his own business. The said distinction would not detract from the applicability of the ratio decidendi that "visit" includes multiple visits as addressed by circular no-684 of the CBDT which is binding on the AO and the decision of Suresh Nanda (supra) which has considered the same. Similarly the distinction therein that original passport was available in the facts of that case is also not a relevant criteria to decide whether visit shall include multiple visits which issue has been addressed by the Co-ordinate Bench in their detailed finding which has been extracted in the earlier part of this order. Accordingly considering the facts of the present case and the principle laid down by the judgement of Three Judge Bench of the Hon'ble Apex Court in the case of Moosa S. Madha & Azam S. Madha (supra) which lays down the proposition that the initial burden is placed on the assessee to prove its case we hold that the initial burden placed on the assessee stands discharged and reliance placed on the judgement of the two Judges Bench in B.K. Dhote's case (supra) on facts is correctly made out.
29.11 The issue framed in Serial Number-5 accordingly is decided in assessee's favour.
30. Considering the facts, circumstances, reasoning and discussion in the earlier part of this order where admittedly the stay in India is less then 182 days in each of these two years, the issue framed in serial number (6) also has to be decided in favour of the assessee. It is seen that the only distinguishing fact in 2007-08 and 2008-09 assessment year was that the original passport issued at Dubai on 07.11.2006 by the Indian Consullate at Dubai was produced before the CIT(A) who had remanded the same to the AO. Since facts qua the duration are not rebutted and all other arguments remained the same as in the earlier years, accordingly for similar reasons the departmental appeals are dismissed.
30.1 The detailed reasons for coming to the conclusion that the impugned order for each of the years before us is upheld have been discussed in the earlier part of this order. The arguments that on facts the impugned orders in the remaining years have largely relied upon the finding in 2008-09 assessment years, where the presence in India each of the years is less than 182 days as per the chart reproduced in the assessment orders and also the lead order, which calculation remains unassailed on record on the basis of which addressing the specific grievance of the Revenue, we have held that the orders of the CIT(A) in the respective years deserve to be upheld. We have found no fault in the reasoning and the conclusion arrived at either in the lead order or in the specific impugned orders in the years under consideration.
31. The following reasoning, discussion and finding of the CIT(A) in 2008-09 assessment years which has been followed in the other years has been extracted from the lead order hereunder and followed by the CIT(A) in the earlier years is upheld by us:—
"1.4.6 Further, the Remand Report and submissions of A.O. were forwarded to the appellant who has filed rejoinder on record. "
1.5 The Ld. Counsel, Sh. U.N. Marwah, of the Appellant was emphatic in his assertion that, notwithstanding in this year where the original passport is available and has been verified by the A. O. who has accepted the statement of the appellant with respect to stay in India, there is overwhelming circumstantial evidence in the nature of returns filed prior to search, notarized copies of passports in respect of each of the earlier years upto 7.11.2006, evidence of permanent residence abroad substantiated by Visa Issued by UAE, sanction of RBI, address in the banking accounts, etc. in regard to the status of the Appellant being that of a non resident in each of the years commencing from A.Y. 2002-03 to 2007-08. Besides, the Ld. Counsel contended that the onus is upon the department to establish that the period(s) of stay in India exceed the permissible limits and for this proposition, the Ld. Counsel has relied on the decisions of the Hon 'ble Supreme Court in the case of CIT v. B.K. Dhote 66 ITR 457 and Moosa S. Madha & Azam S. Madha v. CIT 89 ITR 65 (SC).], where in the lordships have held that "in order that the appellant may be treated as resident in India, the onus of proving that the appellant was in India during the four preceding previous years in an aggregate of not less than 365 days and in the relevant previous year at any time, lies upon the department".
31.1 The following finding arrived at by the CIT(A) in para 1.6, is reproduced hereunder for ready-reference:—
"1.6 I have considered the facts of the case i.e., the assessment order of the A.O., submissions made by the Ld. Counsel of the Appellant, examined the copies of the returns filed, notarized copy of the Passport, the original Passport from the period 7.11.2006 onwards till date which has also been examined by the A.O. and period of stay as stated by the appellant during such period, which has been found to be correct.
I have personally perused the Appraisal Report, wherein it is clearly mentioned that the stay of the appellant in each of the years under appeal is loess than 180 days. It is apparent that the Investigation Unit in post search enquiry examined the original Passport with a view to determine the period of stay of the appellant in India for purposes of determining his residential status and have after critical examination recorded the said finding. In view of the facts available on record, the overwhelming evidence, circumstantial and factual, the findings recorded by the Investigation Unit and deriving support from the judicial decision, supra, I hold that the period of stay of the appellant during the previous year is 177 days as declared by the appellant and specified in the chart forming a part of the order of the A.O. Thus, the period of stay in the previous year being less than 182 days the status of the Appellant in the year in terms of Section 6(1)(c) read with Explanation (b) of the Income Tax Act is that of non-resident."
31.2 The arguments considered for the applicability of section 6 of the Income Tax Act alongwith the facts on record are found discussed in para 1.6.1 to para 1.7.2 in the lead order. The same are reproduced hereunder:—
"1.6.1 The A.O. has next recorded a finding to the effect that the appellant does not satisfy the conditions of "being outside India" specified in Explanation (b) for the reason that "Being outside India" indicate that the normal and ordinary place where the appellant stays is outside India. It is for the benefit of person settled abroad coming for a visit to India. His basis of forming the view that appellant is "not outside India" is for the following reasons :-
	(a)
	 
	Appellant has been staying in India for the approximately half of the year during every previous year for the last 10-15 years and the balance period he has stayed at different places such as U.K., UAE etc.

	(b)
	 
	Appellant is actively involved in business in India and his economic ties are visible that he has invested an amount of nearly Rs. 150 Crores in India.

	(c)
	 
	Has relatives settled in India including his wife, son and daughters.

	(d)
	 
	Has large investments movable/immovable in India including a residence.

	(e)
	 
	Is a Director in various Companies in India.

	(f)
	 
	Is trying to take shelter behind the tax provision in order to evade taxes, which is not permissible in law.


1.7 Shri U.N. Marwah, C.A., the learned Counsel of the appellant, has vehemently contended that the A.O. has without any basis or substance alleged that the appellant, despite all the documentary evidence in the nature of Resident Visa issued by UAE, permissions under FEMA, undertaking employment overseas, Managing businesses abroad, having facility of residential house earlier on lease and subsequently owned by one of the companies owned by him, is permanently settled in India and as such is not to be categorized as "being outside India". The ld. Counsel in support of his contention that the appellant is permanently settled/residing abroad has relied upon the following :-
	(a)
	 
	Copy of Employment Contract dated 01.06.1998 with West Mead Holdings Ltd. effective from 15.08.1998.

	(b)
	 
	Copy of Passport No. A - 2470845 for the period 26.02.1997 to 08.04.1999 issued at Delhi bearing the 1st Residence Visa of UAE No 2470845 dt. 28.07.1998 & entry stamp of Immigration at UAE on 14.08.1998.

	(c)
	 
	Copy of application dated 10.08.1998 addressed to Exchange Control Department, Reserve Bank of India seeking their permission u/s 29 of FERA 1973 to retain assets in India after he leaves India for permanent settlement, wherein the appellant informed the Reserve Bank of India of being granted a UAE resident visa bearing no. 2470845 dated 28.07.1998 and as also informing them of the intended date of departure from India with the intention of permanent settlement abroad being 14.08.1998.

	(d)
	 
	Copy of letter of Reserve Bank of India dated 08.09.1998 confirming receipt of aforesaid letter dated 10.08.1998 and directing the appellant to inform the change of status to the Bankers, Companies in which appellant was a Director.

	(e)
	 
	Copy of letter addressed to Banks in confirmation that the present resident banking accounts in India were converted to non-resident accounts. Further, all his foreign bank accounts specify his residence address as Dubai.

	(f)
	 
	Cost of Air Ticket to Dubai on 14.08.1998 was duly borne by the appellant and withdrawals reflected in the Accounts.

	(g)
	 
	Initially appellant stayed at hotels till an accommodation was taken on lease at Apartment No. 230, Golden Sand - II Dubai in term of lease Agreement placed on record.

	(h)
	 
	Copy of certificate of salary dated 08.12.2009 issued by West Mead Holding Ltd. confirming that they had paid salary including commission to the appellant for the period August, 1998 to December 2004, which are supported by Bank Advices of West Mead Holdings Ltd., through Royal Bank of Canada confirming remittance to the appellant and corresponding receipts in the accounts of appellant.

	(i)
	 
	Copy of Resident visa issued by UAE from time to time and currently being valid upto 2013.

	(j)
	 
	The appellant has been managing/conducting business in the names of various Companies abroad namely Fair Bridge Holdings Ltd., Cyprus; Kallister Trading Ltd., Cyprus; Kerswell Consultants Ltd. and Fair Bridge Estate Ltd. (Offshore) and he inter-alia owns a residential house in Dubai wherein the appellant resides. The particulars of these Companies were available publically in the share issue offering of Emaar MGF Ltd.


The Ld. Counsel argued that merely because the relatives are living in India and the appellant has substantial investments in India, including some of the immovable properties and the Companies were already owned at the time he was a resident of India. Directorships in Indian Companies does not and cannot form a basis of determining the residential status of the appellant, Shri Sudhir Sareen or for recording a finding that the appellant is settled abroad or not.
1.7.1 He impressed that the period of stay in India is the basis for determining the residential status of the appellant in terms of Section 6 of the Income Tax Act, i.e., his physical presence in India.
1.7.2 The A.O. after verification of the passport relating to the period 7/11/2006 to 31/3/2008 has himself admitted that the stay of the appellant in the said period (years) as stated by the appellant is correct, i.e. the period of stay during this year is 177 days which is less than 182 days. However, the A.O. has observed in the impugned assessment order that the appellant is primarily settled/residing in India and visits abroad with a limited purpose or intent of recording a finding that the appellant is "resident" in India and to tax moneys earned abroad and remitted/invested in India.'
31.3 It is seen that considering this the CIT(A) came to the following finding that the assessee was settled abroad :—
"1.8 I have examined the documents placed on record, contentions of the A.O. in the assessment order and the submissions of the Ld. Counsel supported by the documents submitted. After considering all the facts, I have no hesitation in holding that the appellant is settled and residing abroad and visits India for the purposes of monitoring/managing his investments and being with his family members from time to time.
1.8.1 The A.O. during the course of hearing, before me has reiterated his arguments as stated in the Assessment Order to the effect that the benefit of Explanation (b) is available only for one year, meaning of the word being outside India and has also submitted that by reading Explanation (b) to Section 6 of the Income Tax Act in so far as an Indian citizen and Persons of Indian Origin (PLO) are concerned the provision of Section 6 (1) (a) are redundant. He has submitted that if the language of Explanation (b) was transposed into the Section it would read as under :—
Section 6(1) (a) An individual is said to be resident in India, if he is (a) is in India in that year for a period/period(s) amounting 182 days or more (c) having within four year preceding that year being an India for 365 days or more and 60 days or more in that year (a case of Indian Citizen/PIO 60 days to be read as 182 days.
The A.O. thus argued that upon a reading of the aforesaid, the 182 days appearing in clause (a) is redundant and of no consequence, which could never have been the intention of the legislature. Thus, he submitted that his order holding that the appellant is a resident of India be upheld."
31.4 However the arguments of the Ld. AO were distinguished on facts and the applicability of the relevant provisions of the Act was submitted should be considered in the following manner :—
"In accordance with the provision aforesaid, the Ld. Counsel urged that the residential status based on the physical presence in India is divided into two categories :—
	(a)
	 
	The first year when an India citizen goes abroad to take up employment.

	(b)
	 
	Thereafter having taken up employment abroad/settled therein comes to India from time to time.


In the case of persons falling under category (a) above the residential status is governed by Section 6(1)(c) read with Explanation (a) i.e. if an individual in the first year of departure from India leaves India with the purpose of employment, then the status is to be determined under clause (c) by computing the following :—
	(a)
	 
	Been in India for 365 days or more in four years preceding the year of departure OR

	(b)
	 
	In India for a period of 182 days or more


In case of Individual falling under category (b), the Explanation (b) to Section 6(1)(c) is applicable after an individual having become non- resident in an earlier year resides/settled abroad.
Thus, the determination of residence status of an individual under section 6(1) may be summarized as follows:—
	(i)
	 
	If individual has stayed in India for a period of 182 days or more in any previous year he is a resident in India in that previous year OR

	(ii)
	 
	If he has stayed in India for a period of 60 days or more during any Previous year and 365 days or more during the four preceding previous years, he is a Resident in India in that previous year.

	(iii)
	 
	If both the above two conditions are not satisfied, he is a Non-Resident in India in that previous year."


31.5 The CIT(A considering the facts and the following judicial precedent decided the issue in assessee's favour:—
	(i)
	 
	Dr. M.P. Konan halli (supra)

	(ii)
	 
	Anurag Chaudhary, In re [2010] 322 ITR 293/190 Taxman 296 (AAR - New Delhi)

	(iii)
	 
	Circular No.684 dated 10.06.1994 

	(iv)
	 
	Vijay Mallya v. Asstt. CIT [2003] 263 ITR 41/133 Taxman 552 (Cal.)

	(v)
	 
	V.K. Ratti v. CIT [2008] 299 ITR 295/[2007] 165 Taxman 177 (Punj. & Har.)

	(vi)
	 
	Dhruv Choudhrie - Appeal No.90/08-09-CIT (Appeals)-XXIX, New Delhi


31.5.1 Cognizance was taken of the following decisions for the proposition that the circular of CBDT was binding on the AO:—
	1. 
	 
	Navnit Lal C. Javeri v. K.K. Sen Appellate Asstt. CIT [1965] 56 ITR 198 (SC)

	2. 
	 
	Shiva Kant Jha v. Union of India [2002] 256 ITR 563/122 Taxman 952 (Delhi)

	3. 
	 
	Pradip J. Mehta v. CIT [2008] 300 ITR 231/169 Taxman 454 (SC)

	4. 
	 
	UCO Bank v. CIT [1999] 237 ITR 889/104 Taxman 547 (SC)


31.5.2 Reliance was placed on the following decisions for the proposition that in the absence of ambiguity in the section there is no scope for resorting to interpretation:—
	(a)
	 
	CIT v. T.V. Sundaram Iyengar & Sons (P.) Ltd. [1975] 101 ITR 764 (SC)

	(b)
	 
	CIT v. Elphinstone Spg. & Wvg. Mills Co. Ltd. [1960] 40 ITR 142 (SC)CIT v. Motors & General Stores Ltd. [1967] 66 ITR 692 (SC)

	(c)
	 
	CIT v. Ajay Products Ltd. [1965] 55 ITR 741 (SC)

	(d)
	 
	Smt. Tarulata Shyam v. CIT [1977] 108 ITR 345 (SC)

	(e)
	 
	Keshavji Ravji & Co. v. CIT [1990] 183 ITR 1/49 Taxman 87 (SC)

	(f)
	 
	Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC)

	(g)
	 
	CIT v. Poddar Cement (P.) Ltd. [1997] 226 ITR 625/92 Taxman 541 (SC)

	(h)
	 
	CIT v. Shaan Finance (P.) Ltd. [1998] 231 ITR 308/97 Taxman 435 (SC)


31.6 Considering the arguments judicial precedent and the legal opinions of Mr. S.D. Kapilla, Adv. And two retired Chief Commissioner of Income Tax the CIT(A) on facts and the duration of the stay for the specific years in India as per chart extracted in para 1.3.7 in the impugned order which it is seen is identical to the assessee's claim as put forth before the AO in the respective years the issue was decided on fact and considering the judicial precedent he came to the following conclusion:—
"1.9 I have considered the arguments, submissions of both the A.O. and the Ld. Counsel. It is true that the legislature has been granting the benefit of extended stay to Indian Citizen/PIO's from time to time as a result that the period has been extended from 60 days to 90 days to 150 days and, thereafter, to 181 days with the principal objective of granting more time to stay during each of the frequent visits to India to Indian Citizens/PIO residing abroad to manage their affairs in India. This has been clearly brought out by the various Circulars by the Central Board of Direct Taxes at each relevant time. It is also settled law that the Circulars of the CBDT are binding on the Revenue Officers. Similarly, in case a provision of law is possible of two opinions/interpretation, the interpretations beneficial to the assessee is to be followed. I have also considered the various case laws directly on the subject cited by the Ld. Counsel particularly the case of Anurag Chaudhary, decided by the AAR, which clearly supports the case of the appellant.
1.9.1 I accordingly hold that the appellant is not a Resident of India in accordance with Section 6(1)(c) read with Explanation (b) even though his period of stay for each of the four preceding years exceeds 365 days yet in that previous year his period of stay in India is less than 181 days and as such the appellant is a Non-Resident. This finding is applicable and relevant for each of the Assessment Years from 2002-03 to 2008-09.
(iv) The appellant during the course of hearing before the A.O. had also contended that in view of the Double Taxation Agreement between India and the UAE, the income from salary is not taxable in India. He had also argue that the moneys is remitted to India were not out of income earned but of borrowings abroad. However, in view of my specific finding regarding Residential status of the appellant, this issue is not relevant for this year and as such is not being adjudicated.
1.9.2 Thus, in conclusion the appellant succeeds on the first ground of appeal as the status of the appellant is that of a non resident and not resident as the determined by A.O. Accordingly, the finding of the A.O. holding the appellant to be a resident and not a non resident of claimed is deleted. The status of the appellant be taken as Non Resident, as claimed, and the assessment order be modified/amended accordingly.
2.0 The second ground of appeal related to inclusion of the sum of Rs. 7,72,71,972/- comprising of Rs. 7,70,71,792/- being amounts remitted from abroad and a gift of Rs. 2,00,000/- to the maternal grand daughter Sesha Gupta out of his overseas bank account.
2.1 The appellant during the course of hearing filed an analysis of the source and application of foreign funds, since A.Y. 2002-03 to 2008-09 attaching therewith summary of the foreign bank account, to establish that the moneys remitted to India were not wholly out of foreign earnings but were also out of borrowings effected overseas. Complete copies of written submissions along with Paper Books as filed before me were also handed over to the A.O. to enable him to verify the Paper Book, and make his submissions in rebuttal to the arguments of the Counsel. However, since I have held that the appellant to be a Non-Resident, all moneys earned overseas are not taxable in India in terms of an in accordance with Section 5 of the I.T. Act. Accordingly, the addition made Rs. 7,72,71,972/- is deleted and the impugned assessment order may be amended accordingly."
32. In view of the detailed finding given herein above as a result of which the issues framed in the serial number (5) and (6) have been decided in assessee's favour and the departmental appeals stand dismissed. In view of the same, we find that the issue framed in serial numbers (3) becomes academic.
33. The status on facts of the present case determined by the CIT(A) as NRI has been upheld as departmental appeals have been dismissed as admittedly nothing has been found in the search. The status change accordingly on facts was not correctly made by the AO. The said action has not been upheld the issue framed in Serial Number (4) accordingly is decided in assessee's favour.
34. Since the additions deleted by the CIT(A) which stood made only on account of the status change made in the assessment order dehors facts and the Cross Objections filed are partly supportive of the impugned orders and the impugned orders in each of the years stands upheld in toto the Cross Objections filed are partly allowed and the issue framed in Serial Number (7) is answered in assessee's favour.
35. In the result the departmental appeals are dismissed and the COs are partly allowed.
JYOTI 

*In favour of assessee.
IT : Where upon discrepancies noticed in accounts of assessee during search, assessee surrendered income on account of excess cash and stock, however later retracted from statement and did not include amount of surrender in return of income, this being a clear case of concealment, penalty had been rightly levied under section 271(1)(c)
IT : Where application for admission of additional evidence had been submitted six years after assessment, without any credible evidence or explanation for delay in submitting application, rejection of application was justified
■■■
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JUDGMENT
 
Ajay Kumar Mittal, J. - The delay in refiling the appeal is condoned.
2. This appeal has been preferred by the assessee under section 260A of the Income-tax Act, 1961 (in short, "the Act"), against the order dated August 27, 2013, annexure A.22 passed by the Income-tax Appellate Tribunal, Chandigarh Bench "A" (in short, "the Tribunal") in I.T.A. No. 725/Chd/2011 for the assessment year 2007-08, claiming the following substantial questions of law :
"(i) Whether, under the facts and in the circumstances of the case, the penalty proceedings under section 271(1)(c) are distinct from the quantum proceedings under section 143(3), thus requiring independent examination and appreciation of material facts containing material particulars on the merits thereof ?
(ii) Whether, under the facts and in the circumstances of the case and on consideration of the additional evidences, the admission thereof for case adjudication is necessarily to be examined ?"
3. A few facts relevant for the decision of the controversy involved as narrated in the appeal may be noticed. The business of jewellery is being carried by the HUF under the name and style of Nikka Mal Babu Ram (JJ group) and the constitution of the group is, namely, Nikka Mal Babu Ram and Sons controlled by Shri Kamal Kant Jain and his son, Mandeep Jain; Nikka Mal Babu Ram and Sons (the Jewellery Arcade) run by Akhil Jain and Smt. Pooja Jain and Nikka Mal Babu Ram and Sons (JJ group) by the appellant, Jawahar Jain (HUF), and other coparcener, Rohit Jain, Neeraj Jain (Sons), proprietary concern of the appellant (HUF). The appellant was covered by action of search under section 132 of the Act on October 27, 2006. A consignment of gold belonging to the appellant being stock in trade (business asset) was received at the residence No. 67, Sector 8, Chandigarh, on October 26, 2006. The trading account dated October 27, 2006, at annexure A.2 was required to be prepared by the appellant during the search proceedings qua the value of stock of gold, diamond which had been valued by the respondent-Department. Surrender of Rs. 2.50 crores was made attributable to cash found, i.e., Rs. 50 lakhs, excess gold Rs. 75.34 lakhs, excess diamond (stock) Rs. 1.20 crores in the statement made under section 132(4) of the Act on October 30, 2006. Thereafter, jurisdiction over the appellant was transferred to the Deputy Commissioner of Income-tax (DCIT), Central Circle I, Chandigarh, under section 127 of the Act through order being effective from February 9, 2007, as a consequence of search. The assessment proceedings were initiated on June 24, 2007, through issuance of notice under section 142(1) of the Act for the preceding six years, namely, with effect from the assessment year 2001-02 onwards. Notice under section 153A of the Act was issued requiring the assessee for filing the return of income in consequence of the search proceedings. In pursuance thereof, return of income dated July 31, 2007, was filed at Rs. 1,06,48,173 containing the amount from regular sources of income amounting to Rs. 48,27,928 and the balance amount of Rs. 58,20,245 attributable to the discrepancies found and after reconciling with the corroborative material facts containing material particulars. A questionnaire was issued on June 4, 2008, to the assessee asking for reasons for variance of the declaration made being Rs. 2.50 crores whereas charged to tax was Rs. 58 lakhs. Written submissions were furnished by the appellant on December 26, 2006, submitting that chargeability was in consonance with the declaration made before the ADI conducting search proceedings. The appellant further submitted the written submissions before the respondent-Director of Investigation to the effect that having made reconciliation with corroborative material and on adopting the respondent-Department's valuation report dated November 8, 2006, at Rs. 5,25,94,746, the difference came to Rs. 57 lakhs qua diamond jewellery. Subsequently, the revised return of income was filed on December 2, 2008, declaring an income of Rs. 2,98,41,628 which included the amount of Rs. 48,41,628 from the regular sources of income and additionally Rs. 2.50 crores attributable for the discrepancies for the purpose of settling the controversy but the said return had been treated as non est being beyond the permitted period under section 139(5) of the Act which ended on March 31, 2008. The assessment was completed under section 143(3) read with section 153A of the Act on December 30, 2008, annexure A.13. The aforesaid assessment order was accepted and the tax was paid on December 8, 2008, annexure A.14 without having challenged the same in the appellate proceedings before the Commissioner of Income-tax (Appeals) ("the CIT(A)"), the Tribunal, etc. Penalty proceedings under section 271(1)(c) of the Act were initiated through notice issued on December 30, 2008, annexure A.15. Written submissions were furnished by the assessee. After examining the matter, penalty under section 271(1)(c) was levied on June 23, 2009, annexure A.18 at Rs. 67,75,500. The said order was challenged before the Commissioner of Income-tax (Appeals) by the assessee. Vide order dated May 26, 2011, annexure A.20, the Commissioner of Income-tax (Appeals) dismissed the appeal. Still not satisfied, the assessee filed an appeal before the Tribunal and prayer was made for admitting the additional evidences under rule 29 of the Income-tax (Appellate Tribunal) Rules, 1963. Vide order dated August 27, 2013, annexure A.22, the Tribunal dismissed the appeal, upholding the levy of penalty under section 271(1)(c) of the Act and rejecting the prayer for admission of additional evidences. Hence, the instant appeal by the assessee.
4. We have heard learned counsel for the appellant and perused the record.
5. A perusal of the application for additional evidence filed before the Tribunal (copy appended as annexure A.21) shows that the assessee had tried to produce affidavits of certain customers to show that it was their gold which was lying with the assessee. Further, through the additional evidence the stock of diamond jewellery lying with the assessee is sought to be established as belonging to the suppliers one of which was M/s. Ira Diamond. We find that not only these affidavits but also the statement of stock furnished by M/s. Ira Diamond are only a result of an afterthought and an attempt to show which otherwise does not appear to be existing on facts. The search was conducted at the premises of the assessee on October 27, 2006, and the assessee had made a statement on oath under section 132(4) of the Act on October 30, 2006. The assessee, while admitting unaccounted income of Rs. 2.5 crores, had, inter alia, stated as under :
"I have gone through the provisions and understood the same. I did consult my legal adviser on the said provisions. Therefore, I hereby state that the following assets have been found in excess than recorded in my regular books of account :
(i) Excess cash at home Rs. 50 lakhs
(ii) Excess gold stock of Rs. 75.34 lakhs M/s. Nikka Mal Babu Ram
(iii) Excess stock of diamond Rs. 1.20 crores
Therefore, I hereby admit an amount of Rs. 2.5 crores as income in excess of my regular income in the current year and I promise to pay the taxes voluntarily on the income of Rs. 2.5 crores in the current assessment year. I further request that the amount of Rs. 50 lakhs, which has been seized from my residence may be admitted towards payment of taxes."
The application for additional evidence producing certain documents so as to retract from the said statement was filed under rule 29 of the Income-tax (Appellate Tribunal) Rules, 1963, in 2012 after almost expiry of six years and that too during the course of penalty proceedings at the second appeal stage. The additions of unexplained income had been made by the Assessing Officer during the assessment proceedings and the assessee had accepted the tax liability and paid taxes amounting to Rs. 63,81,840 as no appeal was filed against the assessment order. In the revised return filed on December 2, 2008, the surrendered amount of Rs. 2.5 crores was shown therein when the assessee was cornered during the assessment proceedings. Even during the penalty proceedings before the Assessing Officer and the Commissioner of Income-tax (Appeals), there was nothing to show that the jewellery found at the premises of the assessee on October 27, 2006, was accounted money with the assessee. No satisfactory explanation had been furnished to demonstrate why the material sought to be produced now could not be produced earlier. Thus, in our opinion, in view of the above, the Tribunal was justified in rejecting the application for additional evidence filed by the assessee.
6. Adverting to the merits of the controversy, it may be noticed that the Assessing Officer, after appreciating the material evidence on record, concluded as under :
"I have carefully gone through the submissions offered by the assessee and found that the explanation offered by the assessee was found to be a false one and not bona fide. Further, the explanation is considered not to be correct and the same is without any merits on the following grounds :
(i) The assessee has not declared the surrendered amount which was offered by him for taxation in his statement recorded under section 132(4) during the course of search and seizure operation.
(ii) He has not disclosed accurate particulars of taxable income in his return of income filed for the assessment year 2007-08.
(iii) The assessee has made attempts to avoid taxes by way of furnishing a revised valuation report prepared by some unknown person in absence of any authorised officer of the Department.
(iv) The assessee has retracted from his statement which was recorded during the course of search and seizure operation. He was specifically asked regarding the genuineness and authentication of valuation report prepared in his presence and also in presence of two independent witnesses.
(v) The assessee has furnished inaccurate particulars in respect of bogus claim of receipt of consignment, receipt of goods from customers and claim of a calculation mistake in valuation of jewellery.
(vi) The assessee has also made a wrong statement that the whole stone jewellery and silver items were disclosed in VDIS 1997 scheme.
(vii) The assessee has not disclosed the accurate value of platinum found and valued during the course of search and seizure operation.
Keeping in view the all above facts and circumstances, it has been established that the assessee has failed to disclose the true particulars of income in the return of income filed by him. Moreover, he has also furnished inaccurate particulars which were found wrong during the course of assessment proceedings. Therefore, I am of the opinion that the default of the assessee is liable to impose a penalty under section 271(1)(c) of the Income-tax Act, 1961, therefore penalty is imposed in this case as per the provisions of the Income-tax Act."
7. The Commissioner of Income-tax (Appeals) affirmed the aforesaid order of penalty, which was upheld by the Tribunal with the following observations :
"14. We have heard the rival submissions carefully and do not find force in the submissions of the learned counsel of the assessee. First of all admittedly during search excess cash, stocks of excess gold, diamond, platinum, silver was found and initially assessee voluntarily agreed to surrender all these items of cash and stock by way of surrender of Rs. 2.5 crores. During statement recorded, no objection was raised to the valuation. In the statement itself it was clarified that the assessee has discussed with his lawyer before making the surrender . . .
17. In a nut-shell it can be said that the assessee had surrendered a sum of Rs. 2.5 crores and he could have easily sought immunity against the penalty under Explanation 5 to section 271(1)(c). However, the assessee did not own his commitment and retracted from the declaration made during search and did not include the amount of surrendered income in the original return filed by him. The assessee filed revised return on December 2, 2008, through which surrender amount has been included in the return but this has clearly been done after the assessee was again cornered during the assessment proceedings. In any case as observed by the learned Commissioner of Income-tax (Appeals) mere filing of revised return would not grant any immunity to the assessee from levy of penalty. In this regard he referred to section 139(5) which reads as under :
'(5) If any person, having furnished a return under sub-section (1), or in pursuance of a notice issued under sub-section (1) of section 142, discovers any omission or any wrong statement therein, he may furnish a revised return at any time before the expiry of one year from the end of the relevant assessment year or before the completion of the assessment, whichever is earlier.'
The above clearly show that right to file the revised return is available only if an assessee discovers any omission or any wrong statement therein. In the case before us, there is no justification at all in revising the return. Firstly, the assessee surrendered the income during search on account of excess cash and stock then retracted from the same and submitted before the Investigation Wing that value of diamond jewellery is correct and some other mistakes are there. But no good reasons have been given after having accepted excess cash and stock of excess gold and diamond jewellery. Even valuation and the process of valuation by S/Sh. Bhartesh and R.K. Gupta was accepted in the statement recorded under section 132(4) as noted above. In this regard we recall the decision of hon'ble Supreme Court (by three judges) in case of G.C. Agarwal v. CIT [1990] 186 ITR 571 (SC) wherein their lordships have confirmed the order of hon'ble Gauhati High Court in case of F.C. Agarwal v. CIT [1976] 102 ITR 408 (Gauhati) wherein it was clearly held that merely because return has been revised without pointing out any omission or mistake in the original return then penalty cannot be deleted simply because revised return has been filed.
18. Thus the combined reading of section 132(4) and Explanation 5 to section 271(1)(c) would clearly show that immunity is available if the income is surrendered during search and the manner of earning such income is also disclosed and the assessee based on such disclosure paid tax on the same. In the case before us, after having made surrender, the assessee simply retracted from the statement and did not include the amount of surrender in the return of income. The income was included through revised return which has to be accepted by the Assessing officer because same was late. In any case the revised return was furnished only when the assessee was fully cornered during the assessment proceedings. In addition some more items of income were also found to be concealed particularly in respect of platinum and silver jewellery. Therefore, it is a clear case of concealment and penalty has been rightly levied and confirmed by the learned Commissioner of Income-tax (Appeals)."
No error or perversity could be pointed out in the findings recorded by the Assessing Officer, Commissioner of Income-tax (Appeals) and the Tribunal which may call for interference by this court.
8. The learned counsel for the appellant had, inter alia, placed reliance on the following case law :
	(i)
	 
	National Textiles v. CIT [2001] 249 ITR 125/114 Taxman 203 (Guj.);

	(ii)
	 
	MAK Data P. Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC);

	(iii)
	 
	CIT v. Mahavir Irrigation (P.) Ltd. [2012] 347 ITR 241/[2011] 202 Taxman 415/13 taxmann.com 58 (Delhi);

	(iv)
	 
	Punjab Rice Mills v. CIT [2012] 211 Taxman 127/16 taxmann.com 284;

	(v)
	 
	Shervani Hospitalities Ltd. v. CIT [2013] 89 DTR 169 (Delhi); and

	(vi)
	 
	CIT v. DCM Ltd. [2013] 359 ITR 101/37 taxmann.com 447 (Delhi);


Suffice it to notice, in view of the findings of fact of concealment having been affirmed as noticed hereinabove, no advantage can be derived by learned counsel from these pronouncements as the same were based on individual factual matrix involved therein.
9. Consequently, no substantial question of law arises. The appeal being devoid of any merit stands dismissed.
JYOTI 

*In favour of revenue.
†Arising out of order of Tribunal in IT. Appeal No. 725 (Chd.) of 2011, dated 27-8-2013. 
IT : Prior to 1-4-1998, creation of a reserve was sufficient to entitle assessee to claim benefit under section 36(1)(viii) and assessee was not obliged to maintain said reserve
■■■
[2014] 52 taxmann.com 164 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax-2,Mumbai
v.
LIC Housing Finance Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NOS. 603 & 604 OF 2011 & 487 & 492 OF 2012
SEPTEMBER  12, 2014 
Section 36(1)(viii), of the Income-tax Act, 1961 - Financial Corporation, reserve created by (Creation of reserve) - Assessment years 2003-04 and 2004-05 - Whether inclusion of words 'and maintain' after word 'created' in section 36(1)(viii) by Finance Act 1997 with effect from 1-4-1998 is prospective - Held, yes - Whether prior to 1-4-1998, creation of reserve was sufficient to entitle assessee to claim benefit under section 36(1)(viii) and assessee was not obliged to maintain said reserve -Held, yes - Whether therefore, there was no obligation to maintain special reserve fund, when fund was created and withdrawal of fund from special reserve was before obligation to maintain fund came into effect from 1-4-1998 - Held, yes [Para 14] [In favour of assessee] 
Section 263 of the Income-tax Act, 1961 - Revision - Of orders prejudicial to interest of revenue (Erroneous order) - Assessment years 2003-04 and 2004-05 - Whether merely because Tribunal adopts one of two views possible and that has resulted in loss of revenue, it cannot be treated as erroneous order prejudicial to interest of revenue unless view taken by Tribunal is unsustainable in law - Held, yes [Para 10] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessees were in the business of housing finance and had created special reserve over the years in terms of section 36(1)(viii) out of the profits of the company. From the special reserve which related to the financial year 1996-97, the assessee had transferred certain amounts to profit and loss account. The Commissioner, in his order passed under section 263, held that in view of amendment by the Finance Act, 1997 with effect from 1-4-1998 whereby the words 'and maintained' were added in section 36(1)(vii) after the word 'created', when deduction had been allowed in respect of special reserve created and maintained under clause (viii) of section 36(1), any amount subsequently withdrawn from the special reserve shall be admitted to be profit and gain of the business and accordingly chargeable to the Income-tax as income of the previous year in which such amount is withdrawn. He, therefore, directed computation of the total income of the assessee after including amount withdrawn from the special reserve.

	■ 
	 
	On appeal, the Tribunal set aside the order of Commissioner holding that the jurisdiction under section 263 was improper, since two views were possible with regard to applicability of section 36(1)(viii) read with section 41(4A).

	■ 
	 
	On revenue's appeal to High Court:


HELD
 
	■ 
	 
	Merely because the Tribunal adopts one of two views possible and that has resulted in loss of the revenue, it cannot be treated as erroneous order prejudicial to the interest of the revenue unless the view taken by the Tribunal is unsustainable in law. In the instant case, it cannot be accepted that the order is unsustainable in law. [Para 10]

	■ 
	 
	On the issue pertaining to applicability of the amended provision of reserve funds created prior to the amendment, the Delhi High Court in CIT v. I.F.C.I. (supra) has followed the analysis of the Kerala High Court in the matter of Kerala Finance Corpn. v. CIT [2003] 261 ITR 708. While interpreting the provisions of the amendment, the Kerala High Court held that the amendment was prospective and would be applicable only for the assessment year 1998-99 and, therefore, cannot be applied for the assessment years prior thereto. The said judgment has held that deduction that has been allowed in respect of amounts transferred to the special reserve under section 36(1)(viii) prior to amendment and which amounts were subsequently withdrawn should not be subjected to tax. Going by the plain language as it stood at the relevant time, it can be seen that creation of a reserve was sufficient to entitle the assessee to claim the benefit under section 36(1)(viii) and the assessee was not obliged to maintain the said reserve. The inclusion of words 'and maintain' was not retrospective. There is no reason to differ from this view expressed by the Kerala High Court. [Para 11]

	■ 
	 
	In the instant case the special reserve had been created over the years out of the profits and that first of these reserves relates to the amount which had been transferred upto financial year 1995-96. Thus, it is not as though the assessee has surreptitiously transferred any amount nor it is the case of the revenue that transfer of such funds from the special reserve was in any manner contrary to any law. The case of the revenue is that where two views were possible, the view which is prejudicial to the revenue ought not to be taken. [Para 12]

	■ 
	 
	In view of the judgment of Malabar Industrial Co. Ltd. (supra) there was no justification for invoking section 263 and setting aside the order of the Assessing Officer. The order of the Assessing Officer was upheld by the Tribunal since it held one of two possible views. Neither view could be stated to be erroneous and/or prejudicial to the interests of the revenue nor was the order passed without following principles of natural justice or without application of mind. [Para 13]

	■ 
	 
	In the circumstances even after applying the test in Malabar Industrial Co. Ltd. (supra) there appears no justification in setting aside the order of the Assessing Officer. For the said reasons there is no justification in assailing the order of the Tribunal which correctly held that there was no obligation to maintain the fund, when the fund was created and the withdrawal of the fund from the special reserve was before the obligation to maintain the fund came into effect on 1-4-1998. The withdrawals that have occasioned in the each of the above petitions do not fall foul of law. There are no errors apparent on the face of the record. Accordingly, the appeals are dismissed.


CASE REVIEW
 
CIT v. IFCI Ltd. 66 DTR 490 (para 11); Kerala Finance Corpn. v. CIT [2003] 261 ITR 708 (Ker.) and Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83 (para 14) followed.
CASES REFERRED TO
 
Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 (SC) (para 6), CIT v. Max India Ltd. [2007] 295 ITR 282/[2008] 166 Taxman 188 (SC) (para 8), Grasim Industries Ltd. v. CIT [2010] 321 ITR 92/188 Taxman 327 (Bom.) (para 8), CIT v. Gabriel India [1993] 203 ITR 108/71 Taxman 585 (Bom.) (para 8), CIT v. Industrial Finance Corpn. of India Ltd. [2011] 201 Taxman 75/12 taxmann.com 268 (Delhi) (para 8), Kerala Financial Corpn. v. CIT [2003] 261 ITR 708/129 Taxman 365 (Ker.) (para 8), Rural Electrification Corpn. Ltd. In re [2009] 312 ITR 122/180 Taxman 55 (AAR - New Delhi) (para 8), T.S. Balaram, ITO v. Volkani Brothers [1971] 82 ITR 50 (SC) (para 8), Mepco Industries Ltd. v. CIT [2009] 319 ITR 208/185 Taxman 409 (SC) (para 8), CIT v. Jindal Stainless Ltd. [2011] 337 ITR 495/[2012] 20 taxmann.com 531 (Delhi) (para 8) and Dinosaur Steels Ltd. v. Jt. CIT [2012] 349 ITR 360/25 taxmann.com 554 (SC) (para 8).
Vimal Gupta, Senior Counsel Vipul Bajpayee and Suresh Kumar for the Appellant. Ms. Arun Sathe, Ms. Aarti Sathe and Kalpesh Turalkar for the Respondent.
JUDGMENT
 
A.K. Menon, J. - The above appeals raise the following common questions of law :
	"(a)
	 
	Whether on the facts and in the circumstances of the case and in law the Tribunal was right in quashing the order of the Commissioner of Income Tax passed u/s. 263 of the Income Tax Act ?

	(b)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal was correct in holding that two views are possible with regard to the applicability of Section 36(1)(viii)read with Section 41(4A) even though the provisions of Section 36(1)(viii) as amended with effect from 1/4/1997 do not provide any room for interpretation other than the one adopted by the Commissioner of Income Tax in his order passed u/s.263 of the Income Tax Act ?"


2. These appeals are filed by the revenue pertaining to assessment years 2003-04 and 2004-05 respectively. The common issue that arises pertains to the provisions of Section 36(1)(viii) of the Income Tax Act in terms of which a special reserve could be created by the Respondents out of the profits of the company. The special reserve in the present case relates to financial year 1996-97. The Respondents are in the business of housing finance and they claimed deductions in sums of Rs.10 crores and Rs.25 crores in the assessment year 2003-04 and 2004-05 respectively. The special reserve fund was created under section 36(1)(vii) of the Act as applicable and amounts transferred to special reserve were exempted from tax at the material time. When the amounts were transferred to the special reserve section 36(1)(viii) read as under :
"(viii) in respect of any special reserve created by a financial corporation which is engaged in providing long- term finance for industrial or agricultural development in India or by a public company formed and registered in India with the main object of carrying on the business of providing long- term finance for construction or purchase of houses in India for residential purposes, an amount not exceeding forty per cent of the total income (computed before making any deduction under this clause) and carried to such reserve account.
Provided that the corporation or, as the case may be, the company) is for the time being approved by the Central Government for the purposes of this clause.
Provided further that where the aggregate of the amounts carried to such reserve account from time to time exceeds twice the amount of the paid-up share capital (excluding the amounts capitalized from reserves) of the corporation or, as the case may be, the company, no allowance under this clause shall be made in respect of such excess".
3. In effect deduction of an amount not exceeding forty per cent of the profits derived from the business of providing long-term finance could be carried to a special reserve, created by a financial corporation. The deduction was admissible provided the assessee is approved by the Central Government. The aggregate of the amounts carried over to the special reserve from time to time could not exceed twice the amount of paid up share capital and general reserves.
4. Subsequently, the aforesaid provision was amended by the Finance Act, 1997 with effect from 1.4.1998 whereby the words "and maintained" were added in section 36(1)(vii) after the word "created". Thus the reserve fund created was required to be maintained. If the amount so maintained was moved out of reserve fund, the same would be liable to tax in that year. The assessee's contention is that once it transferred the amount to the special reserve prior to amendment it is not prevented from using the same in any manner and in the instant case withdrawal of those funds viz Rs.10 crores and Rs.25 crores respectively would not render these amounts liable to tax. At the same time section 41 of the Act was also amended and a new sub-section (4A) was introduced in section 41 by virtue of which any amount withdrawn from this special reserve, would be subject to tax to the year in which the said amount was withdrawn. The amendments took effect from 1st April, 1998 and would continue to apply in relation to assessment year 1998 and 1999 and subsequent years. For ease of reference the relevant section 36(1)(viii) post amendment and section 41 (4A) are reproduced below :
'"36(1) (viii) in respect of any special reserve created and maintained by a specified entity, an amount not exceeding twenty per cent of the profits derived from eligible business computed under the head "Profits and gains of business or profession" (before making any deduction under this clause) carried to such reserve account"
"41(4A) Where a deduction has been allowed in respect of any special reserve created and maintained under clause (viii) of sub-section (1) of section 36, any amount subsequently withdrawn from such special reserve shall be deemed to be the profits and gains of business or profession and accordingly be chargeable to income-tax as the income of the previous year in which such amount is withdrawn".
Clause 36(1)(viii) as it originally stood merely required creation of special reserve. There was no obligation to maintain the same. In order to ensure that such financial corporation maintained the reserve so created, the amendment was brought about and the words "special reserve created and maintained" were brought into to substitute the word "special reserve created".'
5. According to Mr.Gupta, learned senior counsel for the Appellant, the tribunal has proceeded on misapplication of law. He submitted that the CIT was correct in holding that the assessment was erroneous and correctly set aside the assessment order dated 16.12.2005 and directed computation of the total income of the assessee after including amount of Rs.10 crores withdrawn in the assessment year 2003-04 from the special reserve which was admittedly created prior to 1.4.1996. The tribunal misapplied the law in setting aside the order of CIT and allowing the appeals of the assessee. Similarly, Mr.Gupta further submitted that the Tribunal had held that the jurisdiction under section 263 of the Act by CIT was improper since two views were possible with regard to applicability of section 36 (1)(viii) read with section 41(4A) and in such circumstances while deduction has been allowed in respect of special reserve created and maintained under clause (viii) of section 36(1) any amount subsequently withdrawn from the special reserve shall be admitted to be profit and gain of the business and accordingly chargeable to the Income-tax as income of the previous year in which such amount is withdrawn. Section 41 (4A), we have noted was brought into effect by the Finance Act on 1.4.1998 and it is case of the respondent-assessee that this provision has no application to the amounts remitted in special reserve prior to 1.4.1998.
6. Mr.Gupta relied upon the judgment of Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 wherein the Apex Court dealt with power under section 263 and held that the provision cannot be invoked to correct each and every type of mistake or error committed by the Assessing Officer. It is only when an order is erroneous that the section will be attracted. An incorrect assumption of facts or an incorrect application of law will satisfy the requirement of rendering the Order erroneous. In the same category fall orders passed without applying the principles of natural justice or without application of mind. Mr.Gupta therefore sought to support his submission on the basis that Malabar Industrial Co. Ltd. (supra) justifies the action of CIT.
7. Mr.Sathe, learned senior counsel appearing on behalf of the assessee contended that the provisions of section 41(4A) will have no application at all since it came into effect only in 1998. The amendment to section 36(1)(viii) and obligation to maintain the special reserve fund also came into effect from 1998. According to Mr.Sathe special reserve fund has been created prior to the date when the amendment came into force. There is no restriction on withdrawal of this amount parked in a special reserve fund and withdrawal of the said amount post 1st April, 1998 will not attract the provisions of amended section 36(1)(viii) or the provisions of section 41(4A). According to Mr.Sathe after the amendment to section 36(1)(viii)the assessee is obliged to maintain the fund created after that date. Section 41(4A) also does not come into effect in the cases where monies were transferred to the fund prior to the amendment coming into the effect. The amounts were already parked in fund therefore would remain unaffected by treating such withdrawal as income by profit and gain of business for the previous year in which the said amount is withdrawn.
8. In other words, the amendment to section 36(1)(viii) and introduction of section 41(4A) takes effect prospectively from 1.4.1998 and not retrospectively so as to effect burden of withdrawal of Rs.10 crores with tax. Mr.Sathe relied upon the following judgments in support of his contentions :
	(1)
	 
	CIT v. Max India Ltd. [2007] 295 ITR 282/[2008] 166 Taxman 188 (SC).

	(2)
	 
	Grasim Industries Ltd. v. CIT [2010] 321 ITR 92/188 Taxman 327 (Bom.).

	(3)
	 
	CIT v. Gabriel India [1993] 203 ITR 108/71 Taxman 585 (Bom.).

	(4)
	 
	CIT v. Industrial Finance Corpn. of India Ltd. [2011] 201 Taxman 75/12 taxmann.com 268 (Delhi)

	(5)
	 
	Kerala Financial Corpn. v. CIT [2003] 261 ITR 708/129 Taxman 365 (Ker.).

	(6)
	 
	Rural Electrification Corpn. Ltd. In re [2009] 312 ITR 122/180 Taxman 55 (AAR - New Delhi)

	(7)
	 
	T.S. Balaram, ITO v. Volkani Brothers [1971] 82 ITR 50 (SC)

	(8)
	 
	Mepco Industries Ltd. v. CIT [2009] 319 ITR 208/185 Taxman 409 (SC)

	(9)
	 
	CIT v. Jindal Stainless Ltd. [2011] 337 ITR 495/[2012] 20 taxmann.com 531 (Delhi)

	(10)
	 
	Dinosaur Steels Ltd. v. Jt. CIT [2012] 349 ITR 360/25 taxmann.com 554 (SC)


9. He submitted that when two views are possible the department ought not to exercise the powers under section 263 of the Income Tax Act as the view taken is not prejudicial to interest of the Revenue. According to him the phrase "prejudicial to the interests of the Revenue" under section 263 of the Act has to be read in conjunction with the expression "erroneous" order passed by the assessing officer. Every loss of revenue as a consequence of an error of an Assessing Officer cannot be treated as prejudicial to the interests of the revenue. Similarly, the order passed by the tribunal in favour of the assessing officer is not to be considered as prejudicial to the interests of the revenue if the order was passed on the basis of an erroneous conclusion.
10. After hearing both sides, we are of the view that merely because, the tribunal adopts one of two views possible and that has resulted in loss of the Revenue it cannot be treated as erroneous order prejudicial to the interest of the Revenue unless the view taken by the tribunal is unsustainable in law. In the present case we are unable to accept the contentions of the revenue that the order is unsustainable in law. We will shortly deal with the reasons for arriving at this conclusion. However, before proceeding to do so we will briefly refer to some of the judgments relevant to the issue of two views being possible.
11. This court held in the matter of Grasim Industries Ltd. (supra) that the condition precedent to the exercise of jurisdiction under section 263 was that the order sought to be revised must be erroneous insofar as it was prejudicial to the interests of the revenue. Where two views are inherently possible and the assessment could not be subjected to the jurisdiction under section 263. A similar view has been taken by the another Division Bench of this Court in Gabriel India Ltd. (supra) this view has been consistently followed. On the issue pertaining to applicability of the amended provision of reserve funds created prior to the amendment the Delhi High Court in I.F.C.I. (supra) has followed the analysis of the Kerala High Court in the matter of Kerala Finance Corpn. (supra). While interpreting the provisions of the amendment, the Kerala High Court held that the amendment was prospective and would be applicable only for the assessment year 1998-99 and therefore cannot be applied for the assessment years prior thereto. The said judgment has held that deduction that has been allowed in respect of amounts transferred to the special reserve under section 36(1)(viii) of the Act prior to amendment and which amounts were subsequently withdrawn should not be subjected to tax. Going by the plain language as it stood at the relevant time, it can be seen that creation of a reserve was sufficient to entitle the assessee to claim the benefit under section 36(1)(viii) and the assessee was not obliged to maintain the said reserve. The inclusion of words "and maintain" was not retrospective. We do not find any reason to differ from this view expressed by the Kerala High Court and which was quoted with approval by Delhi High Court in I.F.C.I. (supra).
12. In the present case Mr.Sathe was also able to demonstrate from the schedule forming part of the balance sheet and profit and loss account for the year ended 31st March, 2003 that the respondent - assessee had inserted a Note on Accounts being Note No.19 which is reproduced below for ease of reference :
"19. Special Reserve has been created over the years in terms of Section 36(1)(viii) of the Income Tax Act, 1961 out of the profits of the Company. Special Reserve No.I relates to the amounts transferred upto financial year 1996-97. Whereas Special Reserve No.II relates to the amounts transferred thereafter. In the current financial year Rs.10,00,00,000/- (Previous Year Rs.20,00,00,000/-) has been transferred from Special Reserve No.I to Profit and Loss account."
This note clarifies that the special reserve had been created over the years out of the profits and that first of these reserves relates to the amount which had been transferred upto financial year 1995-96. Thus, it is not as though the Assessee has surreptitiously transferred any amount nor it is the case of the revenue that transfer of such funds from the special reserve was in any manner contrary to any law. The case of the revenue is that where two views were possible, the view which is prejudicial to the revenue ought not to be taken.
13. Having considered the judgment of Malabar Industrial Co. Ltd. (supra) in our view there was no justification for invoking section 263 and setting aside the order of the assessing officer. The order of the assessing officer was upheld by the Tribunal since it held one of two possible views. Neither view could be stated to be erroneous and/or prejudicial to the interests of the revenue nor was the order passed without following principles of natural justice or without application of mind.
14. In the circumstances even after applying the test of in Malabar Industrial Co. Ltd. (supra) there appears no justification in setting aside the order of the assessing officer. For the said reasons there is no justification in assailing the order of the tribunal which correctly held that there was no obligation to maintain the fund, when the fund was created and the withdrawal of the fund from the special reserve was before the obligation to maintain the fund came into effect on 1st April, 1998. The withdrawals that have occasioned in the each of the above petitions do not fall foul of law. There are no errors apparent on the face of the record. Accordingly, we answer the question "A" and "B" in the affirmative i.e. in favour of assessee and against the revenue. The appeals are therefore dismissed. The effective date of amendment should read 1.4.1998. No order as to costs.
VARSHA 

*In favour of assessee.
IT : Machinery taken on monthly rental was not covered under term 'work contract' and hence, no disallowance could be made on account of non-deduction of TDS under section 194C on payment
IT : When a particular vehicle was used by its owner in hire business on hire basis, then normal rate of depreciation needed to be discarded and substituted with higher rate of depreciation
■■■
[2014] 52 taxmann.com 163 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'D'
LDS Engineers (P.) Ltd.
v.
Income-tax Officer, Ward 4 (3), New Delhi*
R.S. SYAL, ACCOUNTANT MEMBER 
AND A.T. VARKEY, JUDICIAL MEMBER 
IT APPEAL NOS. 2082 AND 2258 (DELHI) OF 2010
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  12, 2014 
Section 194C, read with section 40(a)(ia), of the Income-tax Act, 1961 - Deduction of tax at source - Contractors/sub-contractors payment to (Hire charges) - Assessment year 2006-07 - Assessee made claim for excavation charges - Revenue disallowed same on account of non-deduction of TDS under section 194C - However, it was found that said payment was made for hiring of machinery for excavation on fixed monthly rent - Whether machinery taken on monthly rental could not be covered by term 'work contract' - Held, yes - Whether, therefore, no disallowance could be made under section 40(a)(ia) - Held, yes [Para 7] [In favour of assessee] 
Section 32 of the Income-tax Act, 1961 - Depreciation - Allowance/Rate (Vehicles) - Assessee company claimed depreciation on earth moving machine at rate of 30 per cent by treating same as 'commercial vehicle' - Assessing Officer restricted rate of depreciation to 15 per cent - Assessee company claimed that it used said machines on hire business - Whether when a particular vehicle was used by its owner on hire basis, then normal rate of depreciation needed to be discarded and substituted with higher rate of depreciation - Held, yes [Para 9] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee made payment to LDS Engineers towards 'Excavation charges'.

	■ 
	 
	The Assessing Officer held that the tax at source was required to be deducted on the payment made to LDS Engineers and the failure to do so attracted the provisions of section 40(a)(ia). He, therefore, made disallowance of the said sum.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer and treated the amount paid to LDS Engineers as covered under section 194C.

	■ 
	 
	On appeal to the Tribunal :


HELD-I
 
	■ 
	 
	The LDS Engineers raised an invoice on the assessee, which shows that amount is towards hire charges of machine for excavation at the rate of Rs. 56,000 per month. This shows that the said payment was made by the assessee on account of hiring of machine on monthly rental for excavation and was in the nature of hire charges.[Para 4]

	■ 
	 
	The Assessing Officer has not referred to any particular section under which the amount paid by the assessee to LDS Engineers required deduction of tax at source. The Assessing Officer has not even correctly understood the transaction. He characterized the payment to LDS Engineers as 'Excavation Charges', whereas the correct position is that the amount was paid for hiring of machinery for excavation on a fixed monthly rental. [Para 6]

	■ 
	 
	The Commissioner (Appeals) correctly identified the nature of transaction by considering it as 'the payment for hiring of machines i.e. dumpers as partaking the character of work'. But, machinery given on a monthly rental cannot be construed as 'work contract'. In view of the above discussion it is held that the authorities below were not justified in making and sustaining disallowance under section 40(a)(ia) in the given circumstances. [Para 7]


CASE REVIEW-I
 
Asstt. CIT v. Sanjay Kumar [2011] 15 taxmann.com 230 (Delhi) (para 7) followed.
CASES REFERRED TO
 
Asstt. CIT v. Sanjay Kumar [2011] 15 taxmann.com 230 (Delhi) (para 7).
P.P. Gambhir CA  for the Appellant. DR. B.R.R. Kumar Sr. Dr.  for the Respondent.
ORDER
 
R.S. Syal, Accountant Member - These two cross appeals, one by the assessee and the other by the Revenue, arise out of the order passed by CIT(A) on 19.3.2010 in relation to the assessment years 2006-07.
2. The ld. AR pressed only ground no. 2. The other grounds taken by the assessee in its memorandum of appeal, therefore, stand dismissed.
3. The second ground is against the confirmation of disallowance of Rs.6,72,000/- made by the A.O u/s 40(a)(ia) of the Income-tax Act, 1961 (hereinafter also called 'the Act'). Briefly stated the facts of this ground are that the Assessing Officer found the assessee to have made payment of Rs.6,72,000/- to M/s LDS Engineers on 31.3.2006 towards 'Excavation charges'. On being called upon to explain as to why no tax at source was deducted, the assessee tendered its explanation that LDS Engineers had requested the assessee for not making any deduction of tax at source due to the reasons explained in their letter, a copy of which was also placed before the A.O. Not convinced, the Assessing Officer held that the tax at source was required to be deducted on the payment made to LDS Engineers and the failure to do so rightly attracted the provisions of sec. 40(a)(ia) of the Act. He, therefore, made disallowance of the said sum. This action of the A.O was echoed by the ld. first appellate authority, who treated the amount paid to LDS Engineers as covered u/s 194C of the Act. The assessee is aggrieved against the sustenance of disallowance.
4. We have heard the rival submissions and perused the relevant material on record. It is relevant to have a look at the factual matrix of the case as per which LDS Engineers raised an invoice on the assessee for the said sum, a copy of which is available on record. This invoice is towards hire charges of machine for excavation @ Rs. 56,000/- per month. This shows that the said payment was made by the assessee on account of hiring of machine on monthly rental for excavation and was in the nature of hire charges. Turning to the assessment order, it is seen that the Assessing Officer has noted in para 3 of the assessment order that the assessee paid excavation charges to M/s LDS Engineers. This noting by the A.O. obviously runs contrary to the actual factual scenario of the payment for hiring of machines. After noticing the above and recording the assessee's explanation, the Assessing Officer decided the issue in para 4.2 of his order in the following terms: —
"4.2 The submissions advanced by the assessee company have duly been considered. Here it is pertinent to mention that the TDS was required to be deducted and deposited into the Govt. Account on or before the due date prescribed under sub section (1) of section 200 of I. Tax Act i.e. on or before the 7th day of the following month and in cases where TDS is deducted in the last month of financial year i.e. March 2006 then by the due date prescribed u/s 139(1) of I. Tax Act. Therefore, in view of the amended provisions of section 40(a)(ia) of the I. Tax Act, the aforesaid principal payment of Excavation charges paid to LDS Engineers on 31.3.2006 on which TDS was not deducted, amounting to Rs. 6,72,000/- is not deductible in the Profit & loss account. Therefore, the amount of Rs. 6,72,000/- is disallowed u/s 40(a)(ia) of I. Tax Act and added back to the total income of the assessee company."
5. A bare perusal of the above extracted para transpires that the Assessing Officer has not referred to violation of any particular section requiring the assessee to make deduction of tax at source etc. He simply held that the assessee was required to deduct tax at source and the failure to do so has resulted in the invocation of sec. 40(a)(ia) of the Act. At this stage it is relevant to note the mandate of sec. 40(a)(ia) as per which no deduction in computing the income chargeable under the head 'Profit and gains of business or profession' shall be allowed towards the stated expenses: 'on which tax is deductible at source under chapter XVII-B and such tax has not been deducted' or has not been paid before the time prescribed u/s 139(1) of the Act. On going through the above prescription of sec. 40(a)(ia), it is manifested that its invocation is possible only when the Assessing Officer first shows that there is a violation of any of the relevant sections of Chapter XVII-B, such as, section 194A (Interest other than interest on securities'), 194C (Payment to contractors), 194H (Commission) and 194-I (Rent). Only when the AO proves the violation of the relevant section(s), that the consequences, inter alia, in terms of invocation of section 40(a)(ia), follow. The initial burden for acquiring jurisdiction to make disallowance u/s 40(a)(ia) is on the AO, who can discharge it by demonstrating that the payment sought to be disallowed by him is covered within one of the relevant sections. Only when he makes up his mind that a particular payment made by the assessee requiring deduction of tax at source etc. under a particular section, has been made without such deduction etc., that he can put across his view to the assessee for showing cause as to why no disallowance be made under section 40(a)(ia) of the Act. Then the burden shifts on the assessee to exhibit the reasons as to how the payment made did not violate that section triggering disallowance u/s 40(a)(ia) of the Act. To put in simple words, the Assessing Officer, at the first instance, is under obligation to bring the payment made by the assessee within any of the relevant sections such as 194A, 194C, 194H or 194I etc. It is only when he makes out a clear cut case of the obligation of the assessee to deduct tax at source under any of such specific sections, that the question of invoking section 40(a) can arise. The AO cannot pick up any item of expense debited to the Trading or Profit and loss account and disallow the same by invoking section 40(a)(ia) of the Act generally without first showing as to how there existed an obligation on the assessee to deduct tax at source from such payment under a particular section. It assumes more significance because such sections requiring deduction of tax at source have varying rates for deduction of tax at source.
6. Adverting to the facts of the instant case, we observe that the Assessing Officer has not referred to any particular section under which the amount paid by the assessee to LDS Engineers required deduction of tax at source. The least we can record is that the Assessing Officer has not even correctly understood the transaction. He characterized the payment to LDS Engineers as 'Excavation charges', whereas the correct position is that the amount was paid for hiring of machinery for excavation on a fixed monthly rental. There is obvious difference between the two.
7. Now coming to the impugned order, it is seen that the ld. CIT(A) correctly identified the nature of transaction in para 4.6 of the impugned order by considering it as 'the payment for hiring of machines i.e. dumpers as partaking the character of work'. That is how, he proceeded in this para by holding that the deduction of tax at source was required to be made u/s 194C by taking it as 'work contract'. We are again at loss to appreciate as to how machinery given on a monthly rental can be construed as 'work contract', being a consideration for carriage of goods by any mode of transport, as has been canvassed by the ld. CIT(A). The ld. AR has relied on an order passed by the Delhi bench of the tribunal in ACIT v. Sanjay Kumar [2011] 15 taxmann.com 230 in which it has been held that the payment made by the assessee for taking cranes on lease on time basis, did not constitute payment with regard to 'works contract' as defined in sec. 194C and hence the assessee was not required to deduct tax at source under this action. No contrary precedent has been brought to our notice by the ld. DR. We find that the facts of the extant case are on all fours with that of Sanjay Kumar (supra). In view of the above discussion and respectfully following the precedent, we hold that the authorities below were not justified in making and sustaining disallowance u/s 40(a)(ia) of the Act in the given circumstances.
8. The only issue raised by the Revenue in its appeal is against the allowing of depreciation on Earth moving machine @ 30% as against 15% allowed by the A.O. Briefly stated, the facts of this ground are that the assessee claimed deprecation on Earth moving machine @ 30% by treating the same as 'Commercial vehicle'. The Assessing Officer restricted the rate of depreciation to 15%, which resulted into disallowance of depreciation to the tune of Rs.8,83,684/-. The ld. CIT(A) overturned the assessment order on this score by noticing that the assessee was engaged in the business of hiring of dumpers to the construction companies for making roads etc. and thus the receipt of hire charges for the use of vehicles on hire necessitated depreciation at a higher rate.
9. After considering the rival submissions and perusing the relevant material on record, we find that there is no dispute on the fact that the assessee company used the machines on hire business, on which depreciation @ 30% was claimed. These facts as recorded in the impugned order have not been controverted by the ld. DR. It is patent that when a particular vehicle is used by its owner on hire basis, then the normal rate of depreciation needs to be discarded and substituted with the higher rate of depreciation. We, therefore, uphold the impugned order on this score.
10. In the result, the appeal of the assessee is allowed and that of the Revenue is dismissed.
SONAM 

*In favour of assessee.
IT : On dissolution of firm, partners agreed to take over plots of land as co-owners and as capital assets; profit on sale of said plots would be treated as capital gain instead of business income
■■■
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Section 2(14), read with section 37(1), of the Income-tax Act, 1961 - Capital gains - Capital assets (Capital gain v. Business income) - Assessment year 1988-89 - Assessee and another partner of a construction firm purchased plots - A building was to be put upon said land but land remained vacant as nothing was done - On dissolution of firm, partners agreed to take over plots of land as co-owners and as capital assets - Whether since property did not seem to be stock in trade by execution of dissolution deed, profit on their sale would not be treated as business income; same was to be treated as capital gains - Held, yes [Paras 25 and 26] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee and one 'A' agreed to do business in partnership as builders and contractors. The assessee and his partner purchased two plots of land under a conveyance deed. The partnership firm had agreed to develop the land, however, later decided to dissolve the partnership and a dissolution deed came to be executed whereunder the partners decided to treat the partnership assets as their co-owned plots of land and as their personal capital assets.

	■ 
	 
	Both the parties agreed that they will repay the loan that they had borrowed for the purchase of land out of their own resources. Effective from the date of dissolution, the parties retained the land as co-owners of the lands.

	■ 
	 
	The assessee filed its return of income claiming long-term capital gains. The Assessing Officer recorded that the above two plots were sold for a sale consideration and profit had been claimed by the assessees as well as. 'A' as long-term capital gains.

	■ 
	 
	Assessee contended that the plots of land were not stock-in-trade but capital assets however the Assessing Officer treated the same as business income.

	■ 
	 
	On appeal, the Commissioner (Appeals) held that the asset was stock-in-trade and continued to be so till the date of sale.

	■ 
	 
	On appeal before the Tribunal, the assessee contended that the plot in question constituted a capital asset in the hands of the partners by virtue of the partnership and its dissolution but Tribunal held that there was no conveyance of the land unto individual members of the partners, although they had been treating the land as personal capital assets and reflected them in their wealth tax returns. The lands were sold after two and a half years of dissolution of the partnership.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The question is, whether in the facts of the case, there was any material on record to come to the conclusion that the land sold by the applicant was stock-in-trade. The correct test to be applied is whether the partnership assets were converted to capital assets of the partners at the time of dissolution. This was provided for in the dissolution deed itself which records that the parties have agreed to take over the plots of land as co-owners and as capital assets and they shall have co-ownership and as a test of conversion if applied, the assessee has indeed provided for conversion. Hence the property does not seem to be stock-in-trade by the execution of the dissolution deed. There is no mode which provides for conversion of stock-in-trade into capital assets except by agreement of parties. [Para 24]

	■ 
	 
	In the instant case, the business of the partnership was of builders/contractors and not of buying and selling the land and the partners at the material time were not engaged in any construction activity and no such construction was being carried out on the land. A building was to be put up on the land purchased by the erstwhile partnership firm but the land remained vacant and nothing is done on the land or to the land so as to show it as stock-in-trade and not treat it as capital assets share of the assessee. [Para 25]

	■ 
	 
	The Tribunal had no material to come to the conclusion that the land sold by the assessee was stock-in-trade and the Tribunal was not justified to treat the same as business income. [Para 26]


CASES REFERRED TO
 
Khatau Vallabhdas v. CIT [1979] 119 ITR 846/2 Taxman 60 (Bom.) (para 8), Addanki Narayanappa v. Bhaskara Krishnappa AIR 1966 SC 1300 (para 13), Ramjibhai Dahyabhai v. CIT [1986] 158 ITR 540/25 Taxman 141 (Guj.) (para 16), K.T. Appanna v. CIT [1967] 64 ITR 310 (Mys.) (para 20), P.H.Hamid v. CIT [2005] 278 ITR 112/147 Taxman 676 (Bom.) (para 22) and Gulabrai Hanumanbox v. CWT [1992] 198 ITR 131 (Gau.) (para 23).
Dr. K. Shivram, Senior Advocate A.R. Singh and Rahul R. Sarda for the Applicant. Suresh Kumar for the Respondent.
ORDER
 
A.K. Menon, J. - The present reference is filed under Section 256 of the Income Tax Act, 1961 (the I.T. Act) and it pertains to assessment year 1988-89.
2. The assessee, an individual who was partner in a partnership firm at the material time, had filed an application seeking reference of ten questions. The following two questions have been since referred to this Court:—
"1. Whether on the facts and circumstances of the case, the Tribunal was justified in treating the gains of Rs.16,55,508/- on sale of land as business income as against the assesses claim as long-term capital gains ?
2. Whether on the facts and in the circumstances of the case, the Tribunal had any material to come to the conclusion" that, land sold by the assesses was stock-in-trade of the dissolved firm, hence assessable business income"
3. Dr. Shivram, learned Senior Counsel appearing on behalf of the assessee stated that the only question that really requires to be answered is the question No.2. Before dealing with the said question, it would be necessary to advert to few facts.
4. Under a Partnership Deed dated 1st March, 1982, the assessee and one Smt. Amrutben K. Chedda agreed to do business in partnership as builders and contractors in the firm name and style of "Laxmi Construction Co." The profits and losses were to be shared equally. The partnership came into existence on 1st March, 1982 and was at will. The partnership deed is silent as to its assets or the stock-in-trade existing. It transpires that the said partners purchased two plots of land bearing Survey No.14, Hissa No.2 admeasuring 4406 sq. mtrs. and Survey No.15, Hissa No.2 part admeasuring 8016 sq. mtrs. at village Diwanman, Taluka Vasai, Dist. Thane under a conveyance deed in their favor dated 2nd April, 1982. The partnership firm had agreed to develop the land, however, later decided to dissolve the partnership and a dissolution deed dated 1st April, 1985 came to be executed whereunder the partners decided to treat the partnership assets as their co-owned plots of land and as their personal capital assets.
5. The lands were in their possession and they agreed to take over the plots in their personal capacities as co-owners. Both the parties agreed that they will repay the loan that they had borrowed for the purchase of land out of their own resources. Effective from the date of dissolution I.e. 1st April, 1985, the parties were retaining the land as co-owners of the lands. The rest of the contents of the deed are not relevant for the present purpose.
6. In the assessment order for the period 1988-89, the assessee filed return of income on 29th June, 1988 showing the income of Rs.15,49,110/-. He claimed long term capital gains in the sum Rs.8,22,754/. The assessing officer recorded that the above two plots were sold by the alleged co-owners on 16th September, 1987 to M/s. Abhishek Construction Co. for a consideration of Rs.37,50,000/- and profit on the sale of these two plots have been claimed by the assesses as well as Smt. Amrutben Chedda as long term capital gains.
7. On behalf of the assessee, it is submitted that the plots of land in question were not stock-in-trade but capital assets. The assessing officer treated the same as business income after providing for deduction of amounts of stamp duty, costs and registration fees and capitalization interest, etc. and arrived at a figure of Rs.24,15,540/-which was subject to tax.
8. Being aggrieved by the said order, the assessee filed a appeal before the Commissioner of Income Tax (Appeals) on 25th August, 1989. The Commissioner of Income Tax (Appeals) held that the asset was stock-in-trade and continued to be so till the date of sale dated 16th September, 1987. While dismissing the appeal, the Commissioner of Income Tax (Appeals) proceeded on the basis that the issue under appeal was squarely covered by the decision of this Court in the case of Khatau Vallabhdas v. CIT [1979] 119 ITR 846/2 Taxman 60. The Commissioner of Income Tax (Appeals) observed that it is true that after receipt of the plots, the former partners, including the assessee did not do anything to establish their intention of exploiting the assets as a commercial asset and there is nothing to indicate that former partners had taken steps to convert the assets into a capital asset.
9. On appeal before the Income Tax Appellate Tribunal, the assessee pursued his case that the plot in question constituted a capital asset in the hands of the partners by virtue of the partnership and its dissolution but held there is no conveyance of the land unto individual members of the partners, although they had been treating the land as personal capital assets and reflected them in their wealth tax returns. The lands were sold after two and a half years of dissolution of the partnership.
10. Mr. Suresh Kumar, learned counsel appearing for the revenue submitted that the land having been sold before three years, therefore, no deduction could be shown even assuming that it was a long term capital gains. It was contended before the Income Tax Appellate Tribunal that whatever the nature of the assets in the hands of the firm after dissolution of the firm, the assets in the hands of the partners was always capital asset and also contended that the other co-owner had already been assessed and her share in the land was treated as long term capital gains as a result, the same treatment was claimed by the assesses in the present case. The Tribunal found that there was nothing to show that the former partner Smt. Amrutben Chedda had been assessed on the basis of profits as long term capital. The submission that the view taken in the case of co-owner should be adopted in the case of the assesses was rejected. The Tribunal held that in the absence of conveyance of the land in the individual names of the partners, they could not be treated as co-owners and the consequent gains could not be assessed as long term capital gains but as stock-in-trade. The Tribunal was of the view that the lands were brought with the intention to develop and carry out construction as builder and contractor. The character and nature of the land continues to be in the hands of the co-owners as such and constituted stock-in-trade of the partnership firm and the same was the gain from the business income.
11. We have heard Dr. Shivram, learned Senior Counsel appearing on behalf of the Applicant and Mr. Suresh Kumar, learned counsel appearing on behalf of the revenue. Dr. Shivram submitted that when the dissolution took place, the land became the absolute property of two individuals in equal shares which they subsequently disposed of by a single document, namely conveyance executed on 16th September, 1987 in favor of M/s. Abhishek Construction Co. Dr. Shivram, then, submitted that the gains from the conveyance of the property constituted long term capital gains in view of the fact that the gains were made from sale of capital assets of the firm.
12. It appears that at the time of hearing before the Tribunal certain error crept into the order and a miscellaneous application was filed for correcting it. However, the Tribunal found that there was no mistake in the order but in para 6 of the order of the Tribunal added the words "at the time of framing of the assessment in the instant case" after the words "capital gain". Dr. Shivram referred to this correction as being evidence of fact that the share of the other co-owner was treated as capital gains in her hands. We are unable to accept this contention. There was nothing to show that the share of the other co-owner was treated as capital gains in her hands.
13. In support of his contention, Dr.Shivram cited the decision of the Honorable Supreme Court in the matter Addanki Narayanappa v. Bhaskara Krishnappa AIR 1966 SC 1300 which relies upon the provisions of the Indian Partnership Act, 1932. In the said judgment, the Apex Court had occasion to deal with sections 14, 15, 29, 32, 37 & 48 of the Partnership Act and consider the nature of interest of partner in partnership property during subsistence of partnership and after its dissolution. The Apex Court has held that the concept of partnership is to embark upon a joint venture and for that purpose to bring in as capital money or even property including immovable property. Once that is done whatever is brought in would cease to be the exclusive property of the person who brought it in. It would be the trading asset of the partnership in which all the partners would have interest in proportion to their share in the joint venture of the business of partnership. Even the person who brought it in the said property would not be able to claim or exercise any exclusive right over the property which he has brought it. In that case, it was also held that the deed of dissolution under which the partnership is dissolved was not compulsorily registrable.
14. Dr. Shivram, then, relied upon the judgment of this Court in Khatau Vallabhdas case (supra). The question before the Court was "Whether, on the facts and in the circumstances of the case, the excess realized by the assessee on sale of goods received in respect of his share in the partnership-firm on its dissolution was income, profits or gains from business or constituted capital gains".
15. While determining the question, the Court observed that it should be borne in mind that grocery articles are not purchased by trader by way of investment to acquire a capital asset, but they are always purchased as stock-in-trade. They are purchased to be resold as a part of a scheme of profit making. The commodities sold were stock-in-trade of the partnership firm and unless there was something to indicate that the assessee had intended to hold the stock as capital, it would have to be held that the sale of grocery articles was made as part of trading activity.
16. Dr.Shivram, then, relied upon the decision of Gujarat High Court in the case of Ramjibhai Dahyabhai v. CIT [1986] 158 ITR 540/25 Taxman 141. The Gujarat High Court has considered the decision of this Court in Khatau Vallabhdas case (supra) in which the case under the deed of dissolution of a partnership firm dealing in grocery, the stock-in-trade was divided amongst the partners who agreed to pay the same at cost.
17. As against this, Mr.Suresh Kumar submitted that the property was at all times stock-in-trade of the erstwhile partners of the firm and after the dissolution of the partnership, the partners held the assets and, therefore, there is no question of treating the same capital assets as stock in trade. Even otherwise, the sale had occurred within three years of acquiring the property and even assuming the same to be capital gains, it could not be termed as long term capital gains and it can be treated as short term capital gains.
18. Mr.Suresh Kumar, on the other hand, referred to the question that was framed and referred to this Court in Khatau Vallabhdas case (supra) and sought to rely on the observations of the Court that the commodities in question had not changed their character from stock-in-trade to capital goods. In support of his contention, he sought to rely that the issue in the present case was squarely governed by the provisions of the Act and we must however, bear in mind that Khatau Vallabhdas dealt with the grocery stock-in-trade of a perishable nature and, therefore, it is not possible to hold the same as capital assets. On the other hand, the immovable property as in the present case could certainly be traded as a capital asset apart from stock-in-trade to the aforesaid case. The question which arises, therefore, for consideration is two-fold, firstly, whether the property acquired by the two co-owners and or the two partners were stock-in-trade and secondly, if the same were stock-in-trade is their character changed and become capital assets. In this behalf, it is useful to refer to the provisions of the deed of dissolution particularly clause (3) which read as follows:—
"3. The parties hereby declare that they have agreed to take over two plots of land as co-owners and will have absolute possession of the said plots as their capital assets, and shall have co-ownership interest in the said plots in equal proportion. Both the parties hereby agreed that they will repay the loans which they have borrowed for the purchase of plots out of their own resources or borrowing on their personal accounts. They also agreed to pay of the creditors and discharge other liabilities."
19. As can be seen from the above clause, the erstwhile partners agreed to take over the two plots of land as co-owners and claim possession of the plots as their personal assets. It is also pertinent to note the fact that in the recitals of the deed of dissolution, the following portion is of relevance.
" … AND WHEREAS the Partnership had purchased two plots of land (1) bearing survey No.14, Hissa No.3, admeasuring 8016 sq.mts. and survey No.15, Hissa No.2 (Part) admeasuring 4406 sq.mts. at village Diwanman Taluka, Vasai, Dist. Thane as per conveyance deeds executed with vendors on 2nd April, 1982...
... AND WHEREAS the parties hereto have now decided to convert the partnership assets i.e. individual co-ownership 2 plots of land as their personal capital assets...."
From the recitals which precede clause (3), it is clear that at the material time i.e, the parties treated two plots of land as stock-in-trade and it is only at the time of dissolution, they agreed to convert the partnership assets i.e. having co-ownership of the two plots into a personal capital asset. The property in the hands of the partners, therefore, did undergo change in nature by way of conversion of property into capital assets from its earlier nature of partnership property. Thus, in terms of the judgment of Khatau Vallabhdas's case (supra), the property did undergo a change in its nature and, therefore, became eligible for being treated as capital asset subject to all other applicable provisions of law. In this respect, the fact of non registration need not engage our attention in view of the judgment of the Apex Court in Addanki Narayanappa's case. (supra).
20. Dr.Shivram also relied upon the judgment of Mysore High Court in K.T. Appanna v. CIT [1967] 64 ITR 310 wherein the Court considered the issue of a partner who sold lands that fell to his share upon dissolution and whether it constituted profits of business and whether an inference could be drawn that his partnership business continued. The present case is not a case where after dissolution of the partnership, the assessee had purchased another land and the fact that the assessee has sold the land that fell to his share at the time of dissolution of partnership, did not justify drawing an inference that he wanted to continue on his own in the business of the erstwhile partnership of which he was a member. Having observed thus the Court found that no conclusion can be drawn that the sale in question by the partnership was effected in the course of business. The Court, then, held that sums earned out of the transaction were revenue profits chargeable to tax.
21. In the present case, however, there is nothing to show that the assessee as also the erstwhile Smt. Amrutben Chheda had dissolved the firm with the intention to carry on the said business of the firm in their individual capacities. The assessee and the former partner sold the land to a third party. They did not carry on the business of M/s. Laxmi Construction Co., the partnership firm i.e. of builders and/or contractors. It is not the case of the revenue that the business of the firm was that of buying and selling land and that being the case, it would have been possible to contend that the sale of the land by erstwhile partners constituted business of the partnership in their individual capacity and for that reason could brought within the fold of stock-in-trade. However, in the case at hand, the land was simplicitor sold to a third party who incidently might have been in the business of construction. However, that is not a factor that is relevant for the purpose of the present reference.
22. Dr.Shivram then relied upon the decision of this Court in the matter of P.H.Hamid v. CIT [2005] 278 ITR 112/147 Taxman 676 wherein certain assets of the erstwhile firm were allowed depreciation and were sold to the assessee upon dissolution of the firm. The assessee sold the assets and invested the sale proceeds in specified assets. It was held in that case that the amount of depreciation availed of by the erstwhile firm, was not liable to be brought to tax in the hands of the assessee.
23. The next judgment relied upon by Dr. Shivram is Gulabrai Hanumanbox v. CWT [1992] 198 ITR 131 (Gau.) in which the facts pertain to the house property jointly held in equal shares by the assessee and other co-owner for the assessment year in question. In the assessment order, the report of the valuer of the assessee was accepted and the share of the half property in the case of co-sharer was taken for a particular amount. The assessee in question then sought the same benefit as given to the co-owner. In that case, we find that the transaction of the co-sharer was entitled to the benefit, then the assessee will be similarly placed and it would be highly improper to burden a co-sharer with higher rate of tax and if such an action is sanctioned, it would militate against the principles of equality of laws enshrined in article 14 of the Constitution. This in our view, is not relevant in the present case since there is no evidence that the co-sharer was given the benefit of long term capital gains and, therefore, was relied to record the extent of fact.
24. Notwithstanding this we are of the view that the question before us is, whether in the facts of the case, there was any material on record to come to the conclusion that the land sold by the applicant was stock-in-trade. In our view, the correct test to be applied is whether the partnership assets were converted to capital assets of the partners at the time of dissolution. This we find, was provided for in the dissolution deed itself which records in clause (3) that the parties have agreed to take over the plots of land as co-owners and as capital assets and they shall have co-ownership and as a test of conversion if applied, the assessee has indeed provided for conversion. Hence we have no difficulty in concluding that the property does not seem to be stock-in-trade by the execution of the dissolution deed. In our view, there is no mode which provides for conversion of stock-in-trade into capital assets except by agreement of parties.
25. In the instant case, the deed of dissolution achieves that objective. In the case of Khatau Vallabhdas (supra), the Court was concerned with the division of stock-in-trade i.e. grocery products. In the present case, the business of the partnership was of builders/contractors and not of buying and selling the land and the partners at the material time were not engaged in any construction activity and no such construction was being carried out on the land. A building was to be put up on the land purchased by the erstwhile partnership firm but the land remained vacant and nothing is done on the land or to the land so as to show it as stock-in-trade and not treat it as capital assets share of the assessee.
26. In the circumstances, we answer both the questions in the negative and hold in favour of the assessee and against the revenue. We hold that the Tribunal had no material to come to the conclusion that the land sold by the applicant/assessee was stock-in-trade and the Tribunal was not justified to treat the same as business income. However, we leave open the question whether the amount in the hands of the applicant/assessee is to be treated as long term capital gains or short term capital gains to be decided by the department.
27. The reference is, therefore, accordingly answered. No order as to costs.
PAMPA 

*In favour of assessee.
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Section 40A(2) of the Income-tax Act, 1961 - Business disallowance - Excessive or unreasonable payments (Salary of director) - Assessment year 2009-10 - Assessee-company was engaged in business of financing and investment - Director of assessee-company was a graduate from IIT and had a degree of IIM and had 15 years experience in said field and assessee's business had increased substantially due to efforts of its director - Moreover, assessee was developing a hotel under guidance of said director - Whether, on facts, higher salary paid to said director could not be said to be excessive and unreasonable - Held, yes [Paras 6-8] [In favour of assessee] 
Ms. Suruchi Aggarwal, Sr. Standing Counsel  for the Appellant. 
JUDGMENT
 
Sanjiv Khanna, J. - The assessment year in question is 2009-10 and the respondent assessee, a company, for the year had filed a return declaring income of Rs.4,46,22,010/-. This was the net taxable profit declared.
2. The Assessing Officer disallowed payment of Rs.48,30,000/- out of Rs.60,00,000/- made to the Director by invoking Section 40A(2)(b) of the Income Tax Act, 1961 (Act, for short). He held that reasonable salary payable would be Rs.1 lac per month. The exact reasoning given by the Assessing Officer in this regard is reproduced below:—
"3. Salary paid to the Directors:
During the year under assessment the assessee has shown loss from business activity. It was stated that the assessee company was engaged in the business of financing and investment. It was noticed from the P&L account that there were only two items of receipt, first of Rs. 5,29,54,306/- as interest received and second of Rs. 13,90,626/- as dividend received. The second item of Rs. 13,90,626/- was claimed exempt and hence was not declared as business income. As against these two items of income, substantial amount of Rs. 72,60,704/- was debited as expense in the P&L account under various heads. Since the dividend has been claimed exempt, this expenditure of Rs.72,60,704/- was claimed against the only item of Rs.5,29,54,306/- shown as business income.
It was found that out of total expenditure debited at Rs.72,60,704/-, the major expenditure of Rs.60,30,000/- was debited under the head salary and wages. It was further noticed that this expenditure of Rs. 60,30,000/- was on account of salary and HRA paid to Sh. Patanjali Keswani, Director for the period April, 2008 to March, 2009. In view of the nature and quantum of the business income and also the fact that the payment was made to the person covered under section 40A(2)(b) of the Act, the assessee was required to explain as to why not disallowance may be made in view of the facts mentioned in assessment orders for earlier years. The assessee submitted its reply vide letter dated 28/11/2011. On reconsideration of facts it is found that the salary paid to Mr. Patanjali Keswani is unreasonable and highly excessive and is hit by provisions of Section 40A(2)(b) of the Act also. The quantum of salary is highly excessive and manifestly disproportionate to the relative quantum and nature of business of the company. Considering the reply of the assessee and increasing inflation in the economy the salary to the Director is held to be reasonable at Rs. 1,00,000/- per month and balance amount is disallowed. Accordingly, a salary of Rs. 12,00,000/- @ Rs. 1,00,000/- per month for the period April, 2008 to March, 2009 is allowed and excessive salary of Rs.48,30,000/- (Rs.60,30,000 - Rs. 12,00,000) is disallowed. This gives an addition of Rs. 48,30,000/- in form of salary to the director, the assessee has furnished inaccurate particulars of income for which penalty proceedings u/s 271(1 )(c) of the Act are being initiated separately.
(Addition of Rs. 48,30,000/-)"
3. In the reasoning given in paragraph 3, the Assessing Officer had referred and adverted to the position that the respondent assessee had earned interest income of Rs.5,29,54,306/- under the head 'income from business'. The assessee had also received dividend income of Rs.13,90,626/-. This, the Assessing Officer observed, would not constitute a justification for payment of the aforesaid salary.
4. It appears that in earlier years similar disallowance were made, though not to this extent. Addition of about Rs.30 lacs made in earlier years, were deleted in the appellate proceedings and no further appeal was preferred by the revenue. It is stated that this was due to low tax effect.
5. The Commissioner of Income Tax (Appeals) deleted the aforesaid disallowance after referring to the findings in the earlier proceedings, and after giving details of the education and practical experience of the Director.
6. It was highlighted in the order that the Director was a graduate from IIT Delhi and also had a degree in MBA from IIM-Kolkata. He had 15 years of experience in Taj Group of Hotels as Chief Operating Officer of Taj Business Hotels, and Sr. Vice President of a special project. Later, he also worked as Director of A.T.Kearney Inc.'s India Office.
7. Thereafter, the Commissioner of Income Tax (Appeals) observed that the respondent assessee was engaged in financing business. Their business and profits had increased substantially over a period of time. A chart giving details of interest income earned, noticed in the first appellate order is reproduced below:—
"The comparative chart of interest income and net profit for year ended 31.03.2007, and 31.03.2008, 31.03.2009 and 31.03.2010 is as under:—
	Particulars
	31.03.2007 
(Rs.)
	31.03.2008 
(Rs.)
	31.03.2009 
(Rs.)
	31.03.2010 
(Rs.)

	Interest Received
	1194247
	5006561
	52954306
	36742554

	Net Profit
	5482938
	10490032
	47089728
	30381919"


8. It stands recorded that the respondent assessee was setting up hotels in Gurgaon and Hyderabad under the guidance of the said Director and expenditure as on 31.03.2009 on the capital work in progress was to the tune of Rs.36.70 Crores and due to the efforts of the said Director funds to the tune of Rs.49.99 Crores had been raised by the respondent assessee. The amount paid to the respondent director had resulted in deduction of tax at source of Rs.20,92,000/- and income tax paid by the said director was at the maximum marginal rate.
9. The aforesaid findings, we feel are factual and effectively and positively deal with the question of reasonableness of the said payment. In view of the aforesaid position, we do not find any merit in the present appeal and the same is dismissed in limine.
POOJA 

*In favour of assessee.
IT: Where AO had recorded reasons to believe based on confession made by partner of assessee that he had taken cash loan from market which were not disclosed in regular books of account at time of search and seizure, proceedings initiated by AO under section 147 on basis of same were valid
■■■
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[ASSESSMENT YEAR 1999-2000] 
SEPTEMBER  12, 2014 
Section 69A, read with section 147 of the Income-tax Act, 1961 - Unexplained moneys (Reassessment) - Assessment year 1999-2000 - Search and seizure operation was carried out on assessee firm and in course of search, two laptop computers were found and seized from possession of SK a partner of assessee - Reassessment was initiated on basis of printouts from these laptops and statement of SK wherein he stated that he had taken cash loan from market which were not disclosed in regular books of account - Assessee argued that same very material was available with Assessing Officer at time of assessment, and therefore reasons to believe recorded were vague and based on suspicion - Whether, there was no evidence or material brought on record by assessee which may prove that Assessing Officer had duly considered statement of SK while framing original assessment, on basis of which reasons to believe had been recorded - Held, yes - Whether thus Assessing Officer had 'reason to believe' to initiate re-assessment proceedings and proceedings initiated by Assessing Officer under section 147 on basis of material available on record were valid- Held, yes[Paras 6.6, 6.7 & 6.22][In favour of revenue] 
FACTS
 
	■ 
	 
	Original assessment was made under section 143(3) determining total loss at Rs.29.45 lakh.

	■ 
	 
	Subsequently, a search and seizure operation was carried out on assessee group and in the course of the search, two laptop computers were found and seized from the possession of SK.

	■ 
	 
	From the printout taken from the laptop computers under identification No. LP-1 to LP-10 and on the basis of the confession made by SK that he had taken cash loan from market which were not disclosed in the regular books of account, a notice under section 148 was issued after recording reasons.

	■ 
	 
	Subsequently, re-assessment under section 147/143(3) was completed, determining the taxable income at Rs.2.86 crore.

	■ 
	 
	On appeal, the Commissioner (Appeals) annulled the assessment by observing that since the reassessment order under section 147/143(3) has been framed without issuing statutory notice under section143 (2), the assessment is bad in law and accordingly annulled. Commissioner (Appeals) did not decide other grounds taken by the assessee for the validity of initiation of the proceeding under section 147.

	■ 
	 
	On second appeal, the Tribunal, keeping in view the fact that the decision of the Madras High Court in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233/165 Taxman 123 was not considered by the Commissioner(Appeals), set aside the issue to the file of the Commissioner (Appeals) to redecide the same after taking into consideration the above case.

	■ 
	 
	The Commissioner appeals in second round of proceedings held that as per the provisions of section 292BB it is deemed that notice under section 143(2) was duly served upon the assessee and assessee is not allowed to take any objection in this regard in the appellate proceeding. As regards the validity of the initiation of the proceeding under section 147, the Commissioner (Appeals) took the view that the Assessing Officer has formed reason to reopen the assessment on the information which is wholly vague, indefinite, far-fetched and remote and ultimately held that the notice issued by the Assessing Officer under section 148 was invalid and annulled the assessment.

	■ 
	 
	On further appeal by revenue to the Tribunal:


HELD
 
	■ 
	 
	From a reading of section 147, it is apparent that this section empowers the Assessing Officer to assess or re-assess income chargeable to tax if he has 'reason to believe' that income for any assessment year has escaped assessment. This section authorizes the Assessing Officer not only to re-assess but also to assess the assessee in respect of an income which escaped assessment. For initiating the proceedings under this section, no doubt there must be 'reason to believe'. 'Reason to believe' would mean cause or justification. If the Assessing Officer has cause or justification to know or suppose that income has escaped assessment, it can be said that the Assessing Officer has 'reason to believe' that the income has escaped assessment.[Para 6.1]

	■ 
	 
	The question whether the Assessing Officer had 'reason to believe' is a question of jurisdiction. The expression 'reason to believe' as contained in section 147 does not mean purely subjective satisfaction on the part of the Assessing Officer but it means that the belief must be held in good faith and it is open to the court to examine whether the 'reason to believe' has a rational connection or bearing to the formation of the belief or is based on irrelevant or extraneous consideration. The words are not 'reason to suspect'. There must be material relevant to the income escaped by the assessee on the basis of which the Assessing Officer must form prima facie belief. The Assessing Officer has not to prove at the time of recording of the reasons that the income has actually escaped assessment but there must be material relevant to the assessee on the basis of which one may form prima facie opinion that the assessee has escaped income from assessment. [Para 6.2]

	■ 
	 
	On going through the reasons recorded as well as the order of the Commissioner (Appeals) it was noted that when the assessee went in appeal before the Commissioner (Appeals) against the re assessment order the Commissioner (Appeals) on the basis of non-serving of notice under section 143(2) quashed the assessment but did not decide the other issues involved in the grounds of appeal taken by the assessee. The revenue challenged the order of the Commissioner (Appeals) on the ground that Commissioner (Appeals) was wrong in annulling the assessment made under section 147/143(3) just on technical reasons without going into the merits of the case relying on the order of the Madras High Court in Areva T & D India Ltd. (supra). The Tribunal set aside the issue to the file of Commissioner (Appeals) to re decide the same after taking into consideration the decision of Madras High Court in Areva T & D India Ltd. case (supra). While setting aside the order to the file of Commissioner (Appeals), the Tribunal stated that the assessee's are at liberty to substantiate their claims, both legally as well as on merits. This is a fact that in this case the Commissioner (Appeals) has not decided the other grounds taken by the assessee and annulled the assessment only on the issue relating to the notice issued under section 143(2). Since the revenue has challenged the order of the Commissioner (Appeals) on this very issue, the Tribunal has set aside, the said issue as the jurisdiction of the Tribunal under section 254(1) is limited to the grounds of appeal before it. The Commissioner (Appeals) while deciding the first round of appeal has clearly observed that 'since assessment order under section 147/143(3) itself has been held to be invalid, the other issues raised by the appellant are not being considered as it will be only of academic interest.' The natural consequence, of the order of the Tribunal on the grounds taken by the assessee before the first appellate authority but not decided by it, gets survived for adjudication. Once the issue on which the Commissioner (Appeals) has annulled the assessment got restored to the Commissioner (Appeals) by the higher appellate authority, the Commissioner (Appeals) is bound, in case the Commissioner (Appeals) decides that issue against the assessee, to decide all other grounds taken by the assessee. The Commissioner (Appeals) cannot be estopped not to decide other grounds merely on the basis that the assessee has not filed any appeal or cross-objection before the Tribunal against the order of Commissioner (Appeals) dated 7-3-2007. Therefore, the plea of the revenue that Commissioner (Appeals) does not have any jurisdiction to decide the appeal of the assessee on the other grounds which were not adjudicated before the Tribunal was dismissed.[Para 6.3]

	■ 
	 
	Further, before the Commissioner (Appeals), the assessee has taken three legal issues; one issue relates to the validity of the initiation of the proceedings, second issue relates to the initiation of reassessment proceedings barred by limitation and the third issue relates to the service of the notice under section 143(2). In the second round of appeal, Commissioner (Appeals), when the proceedings got reinstated before him, had decided the issue in respect of issuance and service of notice under section 143(2) against the assessee. Against that issue, the assessee has not filed any appeal or cross-objection. Therefore, that issue got concluded by the order of the Commissioner (Appeals). Even during the course of the argument also, the assessee did not raise any such issue even though the issue involved, is a legal issue. In respect of validity of the proceedings, the assessee raised two issues before the Commissioner (Appeals); one relating to issue that the proceedings initiated under section 143(3) are barred by limitation as notice under section 148 was issued after expiry of 4 years and other issue is that there are no 'reasons to believe' and the material available was already before the Assessing Officer. The Commissioner (Appeals), has not given any finding in respect of the issue taken by the assessee that initiation of the proceedings are barred by limitation in view of proviso to section 147 but the Commissioner (Appeals) decided in favour of the assessee on the issue that the same information was available with the Assessing Officer even during the original assessment.[Para 6.4]

	■ 
	 
	The assessee has not filed any appeal or cross-objection. Now, the only issue for adjudication is whether the Assessing Officer has 'reason to believe' on the basis of the information available with him. Whether the reasons to believe recorded by the Assessing Officer are bona fide or not, initiated on the basis of the statement of one of the partner of the assessee at the time of search and seizure.[Para 6.5]

	■ 
	 
	In the absence of bona fide reasons, it is a settled law that, the proceedings under section 147 cannot be initiated. It is not the case of the assessee that there is no 'reason to believe' or reason to believe are not bona fide. The sufficiency of reasons cannot be entertained by this Tribunal. It is only to be seen whether there is material to form the 'reason to believe'. Whether the statement recorded during the course of the search can be the basis for 'reasons to believe' specially when this fact is not at all available in the original assessment framed under section 143(3) and there is no evidence of material that this fact has been considered by the Assessing Officer during the course of framing original assessment under section 143(3).[Para 6.6]

	■ 
	 
	The words 'income chargeable to tax has escaped assessment' has been defined by Explanation 2 in section 147 as substituted with effect from 1-4-1989. Sub-clause (c) of the explanation is relevant. This sub-clause clearly mandates that where an assessment has been made but (i) income chargeable to tax has been underassessed; or (ii) such income has been assessed at too low a rate; or (iii) such income has been made the subject of excessive relief and this Act; or (iv) excessive loss or depreciation allowance or any other allowance under this Act has been computed, it will be deemed that income chargeable to tax has escaped assessment. Explanation 2(c) is clearly applicable in the case of the assessee in view of the proposition of law as pronounced by the Supreme Court in the case of Asstt. CIT v. Rajesh Jhaveri Stock Brokers (P.) Ltd. [2007] 291 ITR 500/161 Taxman 316 as reasons recorded clearly stipulates that the income chargeable to tax has been under assessed. No decision was brought to show how the Explanation 2(c) will not apply in the case of assessee. The assessee went on arguing that the same very material was available with the Assessing Officer at the time of assessment, and therefore the reasons to believe recorded are vague and based on suspicion. Further it was also noted that the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) nowhere took the view that some fresh tangible material should come subsequently in the possession of the Assessing Officer while taking action under section 147. The Supreme Court while comparing the old provisions of section 147 and the provisions as has been substituted with effect from 1-4-1989 has clearly laid down that under the substituted section 147 for 'reasons to believe' existence of only the first condition is sufficient. If the Assessing Officer, for whatever reasons, has reason to believe that income has escaped assessment, it confers jurisdiction to re-open the assessment. It is further stated that both the conditions must be fulfilled if the case falls within the ambit of proviso to section 147. The Commissioner (Appeals), has not allowed the relief to the assessee on the applicability of proviso to section 147 and that is not the issue here. No doubt the ingredients of section 147 are to be fulfilled. The Supreme Court in the case of Raymond Woollen Mills Ltd. v. ITO [1999] 236 ITR 34 when a similar question had come before the Supreme Court did not decide the issue whether any new fact came to the knowledge of the ITO after completing the assessment proceedings.[Para 6.7]

	■ 
	 
	Initially the provisions for income escaping assessment were brought into the statute by way of section 34 incorporated under the Income-tax Act, 1922 which authorises the Assessing Officer to take action for reassessment under two situations; the first situation is given in section 34(1)(a) and second is given in section 34(1)(b). Section 34(1)(a) empowers the Assessing Officer to assess or re-assess the escaped income, where the Assessing Officer has reason to believe, due to the omission or failure of the assessee to make a return of his income under section 22 or to disclose fully and truly all the material facts necessary for his assessment. Under section 34(1)(a) 'reason to believe' is qualified by the words 'omission or failure'. Sub-clause (b) applies to a case where there may be no omission or failure but the Assessing Officer, in consequence of information in his possession, has reason to believe about the escaped income. Under section 34(1)(b) thus the 'reason to believe' for escapement of the income must have arisen in consequence of the information coming in the possession of the Assessing Officer.[Para 6.10]

	■ 
	 
	The Supreme Court in the case of Kalyanji Mavji & Co. v. CIT [1976] 102 ITR 287 (SC) has interpreted that the word 'subsequent information' requires fresh facts and material or if there are existing facts, then, there must be enquiry into the materials available. Thus, requirement of fresh material or facts has been interpreted by the court because section 34(1)(b) states that the Assessing Officer has in consequence of information in his possession 'reason to believe'. 'Reason to believe' should have arisen in consequence of the information and as the information cannot be based without material or facts, therefore, it has been interpreted by the Court that there must be fresh facts or tangible material with the Assessing Officer. In section 147, as was in existence prior to 1-4-1989, under sub-clause (b) similar language has been used as had been used in section 34(1)(b).[Para 6.11]

	■ 
	 
	In this section also, for the purpose of 'reason to believe' it is necessary that the 'reason to believe' must have arisen in consequence of the information in the possession of the Assessing Officer. The information must precede the reasons to believe on reading the provisions of section 147(b).[Para 6.12]

	■ 
	 
	From the provisions of section 34(1)(b) and 147(b) which were under the Income-tax Act prior to 1-4-1989 it is apparent that for arriving at 'reason to believe' that income chargeable to tax has escaped assessment it was necessary that the Assessing Officer must have information in his possession prior to arriving at reasons to believe that income escaped assessment. This information has been interpreted by the courts from time to time in the form of tangible fresh material or facts but on looking into the provisions of section 147 which has been substituted with effect from 1-4-1989, it is noted that there are drastic changes in this section. Now, the only condition which requires to be fulfilled is that the Assessing Officer must have 'reason to believe' that any income chargeable to tax has escaped assessment. This section does not talk that 'reason to believe' must be based or must have been in consequence of fresh information coming into the possession of the Assessing Officer. Therefore, for taking action under section 147 the 'reason to believe' can be based on the basis of the material available with the Assessing Officer even available at the time of making the assessment provided the prima facie material belong to the assessee and apparently relates to the assessment year concerned. The courts have from time to time interpreted the word 'reason to believe' to mean that the Assessing Officer must have cause or justification. At the stage of initiation of the proceedings it is not required that the Assessing Officer must establish the escapement of the income. The only question is whether there was relevant material on which a reasonable person could have formed the requisite belief. The scope and effect of section 147 as substituted with effect from 1-4-1989 is substantially different from the provisions as stood prior to such substitution. The court has interpreted from time to time that there must be bona fide reason to believe. Where the Assessing Officer has applied his mind to the material available with him, he cannot be permitted to review the assessment in the garb of 'reason to believe'. In this case there is no evidence or material being brought on record by the assessee which may prove that the Assessing Officer has duly considered the statement of SK while framing the original assessment, on the basis of which reasons to believe have been recorded. Thus, with the amendment brought to section 147 on and from 1-4-1989 and the elucidation on the scope of the authority and jurisdiction of the officer under section 147, the proceedings initiated by the Assessing Officer under section 147 are valid and the Assessing Officer could have taken the action under section 147 on the basis of the material available on record. There is no need of any fresh tangible material for coming to the 'reason to believe' that the income has escaped assessment in view of Explanation 2 clause (c) of section 147.[Para 6.13]

	■ 
	 
	Section 147 permits the reopening of an assessment and the issuance of notices, etc., if the 'Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year...'.[Para 6.17]

	■ 
	 
	Thus, while the court will not judge the adequacy of the reasons provided by the Assessing Officer, the court must assess whether the belief is based on relevant and specific information that could lead to such a belief.[Para 6.18]

	■ 
	 
	Upon perusal of the reasons recorded by the Assessing Officer, the reasons recorded cannot be regarded to be arbitrary, irrational. The reasons refer to the material i.e. the statement of the partner of the firm recorded under section 132(4) during the course of the search. It clearly states that during the course of search conducted on assessee group of companies which included the assessee, two laptop computers were found and seized from the possession of the partner of the firm, SK. It is not denied that SK is a key person of assessee group. Subsequently, the Department took out printout LP-1 to LP-10. These printouts contained entries in respect of business transactions and loan transactions of the assessee group which were not entered in the regular books of account maintained by the assessee. This is also a fact that all these transactions were cash transactions and the transactions appearing at LP-1, LP-2, LP-9 & LP-10 relate to loan transactions relating to the assessee. The Assessing Officer clearly mentioned in the reasons that SK has stated in his statement before the DDIT that he has taken cash loan from market which were not entered in the books and introduced this money into various businesses belonging to different concerns of Polar group as loan or share capital/capital. In the case of the assessee, it is noted that the share capital has been introduced by both the partners, SK and AK to the extent of Rs.24.9 lakh and Rs. 56.5 lakh respectively. Introduction of fresh capital apparently demonstrates that the assessee has introduced money borrowed by the assessee by way of cash loan not entered into the books of accounts in the form of capital of the partners. A person of ordinary prudence would have believed that income has escaped assessment. At the time of recording of the reasons, only prima facie satisfaction of the Assessing Officer is necessary. The court also cannot investigate the adequacy or sufficiency of the reasons which weighed with the Assessing Officer in coming to the belief. The reasons recorded are relevant and has a bearing on the income of the assessee. The Assessing Officer is not required to have a purely subjective satisfaction. The belief must be held in good faith. The Assessing Officer has not inferred that the preference shares of Rs. 54 lakh issued during the assessment year were bogus. The Assessing Officer has inferred in the reasons that the capital introduced by the Partners are out of undisclosed loan arranged by SK.

	■ 
	 
	It is noted from the finding of Commissioner (Appeals) that SK in his statement has admitted that Assessee group of companies has inflated the bills to suppress the income and the excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about Rs. 16-17 crore. The Commissioner (Appeals) was of the opinion that in the statement nothing has been mentioned in respect of the cash loan obtained during the impugned assessment year and therefore drawing of any loan or capital during the impugned assessment year is not a belief but a suspicion. At the time of initiation of the proceedings the Assessing Officer has to look into whether there is information or material relevant to the assessment year under consideration for the escapement of income. The said statement as contended by the revenue clearly prove that information in this statement also relate to impugned assessment year. It is not denied that the assessee has introduced fresh capital during the year. This is an undisputed fact that in this case even though search has taken place in the case of the assessee but the Assessing Officer has not whispered even a single word while framing the original assessment about the search and the consequence thereof. The Assessing Officer has not considered the statement of SK. The order passed is silent as to the reasons for the conclusion the Assessing Officer has drawn.

	■ 
	 
	The Delhi High Court in the case of Consolidated Photo & Finvest Ltd. v. Asstt. CIT [2006] 281 ITR 394/151 Taxman 41 has explicitly taken the view that in cases where the order passed by the statutory authority is silent as to the reasons for the conclusion it has drawn, it can well be said that the authority has not applied its mind to the issue before it nor formed any opinion. The principle that mere change of opinion cannot be the basis for reopening of completed assessment would be applicable only to situation where the Assessing Officer has applied his mind and taken a conscious decision on a particular matter in issue. It will have no application where the order of assessment does not address itself to the aspect which is the basis for re-opening of the assessment. The case of the assessee is duly covered by the decision in Raymond Woollen Mills Ltd. (supra) in which the Supreme Court has clearly laid down that in determining whether commencing of re-assessment proceedings was valid, it is only to be seen whether there was prima facie some material on the basis of which the department could reopen the case. Sufficiency or correctness of the material is not needed to be considered at this stage. Commissioner (Appeals), has examined the sufficiency of the material and on that basis has quashed the initiation of the reassessment proceedings.[Para 6.19]

	■ 
	 
	The Apex Court in the case of ITO v. Purushottam Das Bangur [1997] 224 ITR 362/90 Taxman 541 (SC) has settled the law on this issue that at the time of initiation of the proceedings under section 147, the Assessing Officer should have the material relevant to the assessee. The information received from the Investigation Wing is also material if it contains the information regarding the assessee. The Assessing Officer at the time of recording of the reasons/formation of belief is not supposed to counter the evidence or material collected by him with the assessee. Even the source of the material cannot be asked by the assessee. If the material or the information belongs to the assessee, the Assessing Officer has a bona fide belief to record the reasons. The court cannot look into the sufficiency of the material held by the Assessing Officer for the formation of the belief. Once the proceedings are initiated, the onus is on the Assessing Officer to prove that the assessee has escaped the income and for that he has to give the hearing to the assessee and give all the material and evidence collected by him so that the assessee may contradict the same. If the Assessing Officer does not have the material, the reasons cannot be regarded to be bona fide and the initiation of the proceedings can be quashed. If the initiation is valid and subsequently, the assessee proves that there is no escapement of income, the assessment so framed could be quashed/cancelled. The decision of the Supreme Court in Purushottam Das Bangur (supra) which has settled the position of law has not been discussed. The law pronounced by the Supreme Court is the law of land and is binding on all the courts. The decision of Apex Court in the case of Johri Lal (HUF) v. CIT [1973] 88 ITR 439, Sheo Nath Singh v. AAC [1971] 82 ITR 147 (SC) and Ganga Saran & Sons (P.) Ltd. v. ITO [1981] 130 ITR 1/6 Taxman 14 (SC) also, will not assist the assessee as in the case of the assessee, the Assessing Officer while recording the reasons has the relevant material to form the belief from which a person of ordinary prudence could form.[Para 6.22]

	■ 
	 
	Therefore, the order of Commissioner (Appeals) in respect of all the assessees on this issue is set aside holding that the Assessing Officer has 'reason to believe' to initiate the reassessment proceedings. The Commissioner (Appeals) has not given any finding on the ground of the assessee that initiation of the proceedings are barred by limitations, this issue will automatically get survived before the Commissioner (Appeals).[Para 7]

	■ 
	 
	In the result, all the appeals filed by the revenue are allowed.[Para 8]
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ORDER
 
P.K. Bansal, Accountant Member - Since all these appeals relate to different assessees but involve the common issue, therefore all these appeals are disposed off by this common order. All these twelve appeals have been filed by the revenue against the respective order of CIT(A), Kolkata dtd. 23.12.2009 in ITA Nos.574 to 577, dated 24.12.2009 in ITA No. 578, ITA Nos. 579 and 581, dated 23.12.2009 in ITA Nos.580,582,583 and 585, and dated 22.12.2009 in ITA No.584 for the assessment years 1999-2000 by taking the following common grounds of appeal:—
	"(1)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in holding that the notice issued by the Assessing Officer u/s 148 was invalid and therefore also erred in annulling reassessment order u/s 147 / 147(3) dated 29.12.2006.

	(2)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in holding that the information based on which the A.O had reopened the assessment was wholly vague, indefinite, far-fetched and remote.

	(3)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in annulling the assessment when the matter was setaside to the file of CIT(A) by the Hon'ble ITAT to re-decide the issue regarding non-issue of notice u/s 143(2) of the Act, after taking into consideration Madras High Court decision as in the case of Areva T & D India Ltd v. Asstt. CIT. [2007] 294 ITR 233"


2. Since all these 12 appeals filed by the Revenue involve common facts except for the change in the figures, therefore, both the ld. DR and ld. AR agreed that all these appeals be disposed off on the basis of the facts involved in the case of Rameshwarlal Sajjan Kumar in ITA No. 579/Kol/2010 and whatever view this Tribunal takes in the case of Rameshwarlal Sajjan Kumar, the same may be followed in other cases also.
3. The brief facts of this case are that the original assessment was made u/s 143(3) determining total loss at Rs.29,44,890/- vide order dt. 15.2.2002. Subsequently, a search and seizure operation was carried out on Polar group on 9.1.1999 and in the course of the search, two laptop computers were found and seized from the possession of Shri Sunil Kumar Agarwal. From the printout taken from the laptop computers under identification no. LP-1 to LP-10 and on the basis of the confession made by Shri Sunil Kumar Agarwal that he had taken cash loan from market which were not disclosed in the regular books of account, a notice u/s 148 was issued on 17.3.2006 after recording the following reasons :
"17.03.2006
A search and seizure operation was conducted against the Polar Group on 09.01.1999 and in course of search and seizure operation two laptop computers were found and seized from the possession of Sri Sunil Kumar Agarwal. Sri Sunil Kumar Agarwal is the key person of the whole Polar group. Subsequently, the laptop computers were retrieved and the printouts were taken under the Identification Mark LP-1 to LP-10. On perusal of the books of account LP-1 to LP-10, it revealed that these are nothing but undisclosed entries of business transactions and loan transactions of the whole Polar Group and all the transaction were in cash. LP-1, LP-2, LP-9 & LP-10 related to the loan transactions of the assessee company. In this statement u/s. 132(4) dated 26.03.99 had given before the DDIT(Inv.) Unit-3(III), Kolkata, Sri Sunil Kumar Agarwal confessed that he had taken cash loan from the market which were not disclosed in the regular books of account and introduced these money into the various business concerns of the Polar group as loan and share capital/capital. From the confession it is clear that the capital introduced by the partner in the partnership business during the year of this group including the assessee firm is definitely unaccounted. In the instant case the assessee firm consisted of two partners namely, Shri Sunil Kumar Agarwal and Shri Anil Kumar Agarwal. During the year Shri Sunil Kumar Agarwal introduced fresh capital of Rs.24,90,000/- and Shri Anil Kumar Agarwal introduced capital of Rs. 56,50,000/- in this partnership business. In the background of confession of Shri Sunil Kumar Agarwal, there is every possibility that this fresh capital is nothing but the undisclosed income of the assessee firm.
So, I have reasons to believe that income had escaped assessment. So as per my opinion it is a fit case to initiate proceeding under section 148.
So, issue notice notice u/s. 148 immediately.
Sd/-
(R.P. Nag) A.C.I.T, CC.XVI, Kolkata"
3.1 Subsequently, re-assessment u/s 147/143(3) was completed on 29.12.2006 determining the taxable income at Rs.2,85,65,940/-. The additions made include the cash loan of Rs.2,64,53,891/- and the interest thereon amounting to Rs.50,56,938/-. The Assessee went in appeal before the CIT(A) who vide order dt. 7.3.2007 annulled the assessment by observing as under :
"11. Considering the fact and that the service of notice u/s. 143(2) is mandatory, it makes no difference, whether a revised return was filed by the assessee in response to notice u/s. 148 or request was made to treat the earlier return filed u/s. 139 as return filed in response to the notice u/s. 148 of the Act. Further, it is also of no significance that the Assessing Officer continued the assessment proceeding by issuing notice u/s. 142(1) and due compliance of the same was made by the assessee. Recently, this issue was considered and examined in details by Hon'ble ITAT, Ahmedabad and it was held that notice u/s. 142(1) cannot be deemed as notice u/s. 143(2) of the Act. Accordingly, it was held that non-issue of notice u/s. 143(2) will invalidate an assessment u/s. 147 read with sec. 143(3) of the Act (ITO v. Smt. Sukhin Modi [2007] 295 ITR (AT) 169 Ahmedabad. The position of law is well settled that if the requirement of a statute which prescribes the manner in which something to be done are expressed in negative language, that is to say, if the statute enacts that it shall be done in such a manner and in no other manner, such requirements are, in all cases absolute and neglect to attend to such requirement will invalidate the whole proceeding. Considering above it is held that since the reassessment order u/s. 147/143(3) of the Act has been framed without issuing statutory notice u/s.143(2), the assessment is bad in law and accordingly annulled.
12. Since the assessment order u/s. 147/143(3) itself has been held to be invalid, the other issues raised by the appellant is not being considered as it will be only of academic interest."
3.2 CIT(A) did not decide other grounds taken by the Assessee for the validity of initiation of the proceeding u/s 147. Against the said order, the Revenue went in appeal before the Tribunal by taking the following common grounds in each of the cases.
	"(1)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in annulling the assessment made u/s. 147/143(3) for technical reason without going into the merits of the case.

	(2)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in law in not restoring the matter back to the Assessing Officer following the decision of the Hon'ble Madras High Court in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 (Mad.).

	(3)
	 
	That the Department craves leave to add or modify any of the ground(s) of appeal at the time of hearing of the case."


3.3 The Tribunal, vide its order dt. 16.10.2008 set aside the issue to the file of the CIT(A) by holding as under :
'5. After hearing the rival submissions and on consideration of the material available on record, it is observed that the case law relied on by the Revenue in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 (Mad.), was neither considered by the ld. CIT(Appeals) nor the ITAT in its order as ITO v. Smt. Sukhin Modi [2007] 295 ITIR(AT) 169 (Ahd.) on the basis of which the ld. CIT(Appeals) has annulled the orders passed by the A.O. In the said case law, the Hon'ble Madras High Court has observed as under :-
"that it was admitted that the notice under section 148 was valid. The facts showed that (i) the original return as well as the subsequent return filed in response to the notice under section 148 of the Act, were the same and there was no difference in the contents of both the returns; (ii) the assessee himself participated in all the proceedings objecting to the reassessment; (iii) the objections of the assessee were not considered by the Assessing Officer; (iv) there was a valid reopening of the assessment, but there were procedural irregularities committed by the Assessing Officer in completing the reassessment. [Matter remanded with a direction to the Assessing Officer to consider the matter afresh, particularly the objections by the assessee for the reopening and issue of notice under section 143(2)]"
Keeping in view the fact that the case law was not considered by the ld. CIT(Appeals), we consider it fit to set aside the issue to the file of the ld. CIT(Appeals) to redecide the same after taking into consideration the Madras High Court decision as reported in 294 ITR 233 (supra). The assessees are at liberty to substantiate their claims both legally as well as on merits. We order accordingly.
6. In the result, all the appeals filed by the Revenue are allowed for statistical purposes.'
3.4 As per the said order of the Tribunal, CIT(A) disposed off the appeal of the Assessee de novo vide his order dt. 24.12.2009 in the case of the Assessee and vide orders dt. 22.12.2009 and 23.12.2009 in the case of other assessees taking a similar view ignoring the fact that the Tribunal had set aside the issue before it to CIT(A) for redeciding it after taking into consideration Hon'ble Madras High Court decision as Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233/165 Taxman 123 (Mad.) on the issue "non-service of notice u/s 143(2) - whether the assessment has to be set aside or quashed". CIT(A), on the basis of the decision of Hon'ble Madras High Court in the case of Areva T & D India Ltd. (supra) as well as Sec. 292BB inserted by the Finance Act, 2008 took the view that though the notice u/s 143(2) was not issued, but since the Assessee had never raised this point in the course of the assessment proceeding, in view of the provisions of Sec. 292BB it is deemed that notice u/s 143(2) was duly served and dismissed the ground about the validity of the order in the absence of issue/service of notice u/s 143(2) by observing as under :
'2. Hon'ble ITAT-Kolkata-C-Bench has directed to redecide the above ground after taking into consideration the Madras High Court decision in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 , in  294 ITR 233  (supra).
3. Hon'ble Madras High Court had set aside the order of ITAT as well as all the lower authorities with a direction to Assessing Officer to consider the matter afresh so that the irregularities in respect of non-issue of notice u/s 143(2) of the I.T. Act could be removed. Assessing Officer could issue 143(2) notice as the reassessment order was set aside and he had to frame the order afresh and Hon'ble High Court had authorized him to do so. In the present case, Hon'ble ITAT-Kolkata-C-Bench has set aside the issue to the file of CIT(A). It is not within the powers of CIT(A) to issue notice u/s 143(2) of the I.T. Act or to direct the Assessing Officer to issue such notice in respect of an assessment order which already stands completed. It is not within the powers of CIT(A) to set aside an assessment order and direct the Assessing Officer to remove an irregularity in the nature of non-issue of notice u/s 143(2) of the I.T. Act in respect of a completed assessment order. Therefore it is not possible for the undersigned to either remove or ask the Assessing Officer to remove the irregularity of non-issue of notice u/s 143(2) of the I.T. Act in respect of an assessment order which is already completed.
4. My predecessor had passed the order on 28.02.2008 and till that date finance Act 2008 was not implemented. A new section 292BB was added in the Income-tax Act vide Finance Act 2008. The section is narrated as under:
"292BB. Notice deemed to be valid in certain circumstances. Where an assessee has appeared in any proceeding or cooperated in any inquiry relating to an assessment or reassessment, it shall be deemed that any notice under any provision of this Act, which is required to be served upon him, has been duly served upon him in time in accordance with the provisions of this Act and such assessee shall be precluded from taking any objection in any proceeding or inquiry under this Act that the notice was- (a) not served upon him; or
(b) not served upon him in time; or
(c) served upon him in an improper manner:
Provided that nothing contained in this section shall apply where the assessee has raised such objection before the completion of such assessment or reassessment."
The above section is available in the present second round of appellate proceeding and is required to be applied to verify the objection of appellant. During the appellate proceedings in first round, a remand report was called by my predecessor from the Assessing Officer where Assessing Officer has stated in his report dated 04.02.2008 as under:
"In this connection, I would like to inform you that notice u/s. 143(2) was not issued by the then ACIT, Central Circle-XVI, Kolkata in respect of the reassessment proceedings u/s. 147/143(3) for the asst. year 1999-2000. It seems, since the assessee did not file any return of income. In response to notice u/s. 148 dated 23-03-2006, the then Assessing Officer continued the proceeding by issuing notice u/s. 142(1) on 06-112006. Moreover, in course of assessments proceedings this point was never raised. Considering these, the ground of appeal as mentioned in your letter, by the assessee may be dismissed and the matter may be decided on merit"
The facts of the case therefore show that though the notice u/s 143(2) was not issued by the Assessing Officer, appellant had never raised this point in course of assessments proceedings. Therefore as per the provisions of section 292BB of I.T.Act it is deemed that notice u/s 143(2) was duly served upon the appellant and appellant is not allowed to take any objection in this regard in the appellate proceeding.
5. Ground No 2 of the appeal of the assessee is therefore dismissed.'
3.5 The CIT(A), on the basis of the ground No. 1 taken by the Assessee about the validity of the initiation of the proceeding u/s 147, took the view that the AO has formed reason to reopen the assessment on the information which is wholly vague, indefinite, far-fetched and remote and ultimately held that the notice issued by the AO u/s 148 was invalid and annulled the assessment by observing as under :
'4.1 I have gone through the submission of appellant and the reasons recorded for reopening the assessment by the Assessing Officer. The main information which was there in the possession of Assessing Officer to reopen the case was the statement of Sri Sunil Kumar Agarwal dated 26.03.99. The facts show that the Assessing Officer had this information at the time of making original assessment. This information was not utilized to make any addition to total income for the Assessment Year under appeal in the original assessment made u/s 143(3) on 15.02.2002. However Assessing Officer inferred from the same information, which was available with him even at the time of making the original assessment, that the preference shares of Rs 54,00,000/- issued during the Assessment Year under appeal were bogus in light of the confession made by Sri Sunil Kumar Agrawal vide his statement dated 26.03.1999.
4.2 I had called for the statement of Sri Sunil Kumar Agrawal dated 26.03.1999 from the Assessing Officer during the appellate proceedings and examined the same. Appellant is already aware of this statement as apparent from his submission. This is a 10 page statement with annexure running into 46 pages. In this statement Sri Sunil Kumar Agrawal admitted that the polar Group companies had inflated the bills to suppress the income and the excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about Rs.16-17 crore. Sri Sunil Kumar Agrawal further stated that cash loans of about Rs 20 crore were received from grey market till 31.3.1998 and the above mentioned income from inflation of bills was almost entirely used in paying the interest, brokerage etc. on such loans. However, after not claiming some interest, brokerage and sundry expenditure Sri Sunil Kumar Agarwal admitted undisclosed income of Rs 3.45 crore in this statement. Sri Sunil Kumar Agarwal stated that the cash loan arranged by him from grey market was deposited in the bank accounts of some persons and from there cheques were issued to the group concerns as loans or share capital. Sri Sunil Kumar Agarwal further stated that such loans have been shown in the books of account maintained by respective group concerns and the aggregate amount of loan as reflected in books of account of the group concerns is always either equal or higher than the amount of such cash loans because of the genuine loans also being taken by such entities. Amount of such loans taken from grey market was available in the seized records till 31.3.1998 which showed about Rs 3.71 crore of such loans advanced to various group concerns till 31.3.1998 and about Rs 7.37 crore of such loan employed in share capital of group concerns till 31.3.1998. Sri Sunil Kumar Agarwal submitted in Annexure-D of his statement that out of about Rs 29.71 crore loans reflected in the books of various group concerns the loans of Rs 3.71 crore were actually cash loans raised from the grey market. There is no information about the name lenders with specific amount except the aggregate of such loans during a year in respect of each concern of Polar Group. There is no description of any such cash loan taken during the period 1.4.1998 to 31.3.1999 in the statement of Sri Sunil Kumar Agrawal and even Assessing Officer did not have any such information as is evident from the information from seized printouts of laptop in the assessment order where certain amounts of loans without the description of loan lenders have been shown to be pertaining to the Financial Year 1996-97 and Financial Year 1997-98 and not the Financial Year 1998-99. Therefore to speculate that any loan or capital taken in the books of account during the Financial Year 1998-99 will also be a cash loan is only a speculation in absence of any evidence either from the statement of Sri Sunil Kumar Agarwal or as evident from the assessment order and also on account of the fact that many of the loans and capital taken by the group concerns were genuine as per the statement of Sri Sunil Kumar Agarwal. On the basis of abovementioned statement of Sri Sunil Kurnar Agarwal and the evidence of seized printouts of laptop in possession of Assessing Officer, the Assessing Officer could have at best considered the reopening of the assessments of Assessment Years 1997-98 and/ or Assessment Year 1998-99 but in absence of any similar evidence for Assessment Year 1999-00 the drawing of similarity of any loan or capital taken during the Financial Year relevant for Assessment Year 1999- 00 is only a suspicion and not any belief.
4.3 Appellant has relied on the decision of Hon'ble Supreme Court in case of ITO v. Lakhmani Mewal Das. [1976] 103 ITR 437. In this decision, Hon'ble Supreme Court has held as under:
"..the reasons for the formation of the belief must have a rational connection with or relevant bearing on the formation of the belief. Rational connection postulates that there must be a direct nexus or live link between the material coming to the notice of the Income-tax Officer and the formation of his belief that there has been escapement of the income of the assessee from assessment in the particular year because of his failure to disclose fully and truly all material facts. It is no doubt true that the court cannot go into the sufficiency or adequacy of the material and substitute its own opinion for that of the Income-tax Officer on the point as to whether action should be initiated for reopening assessment. At the same time we have to bear in mind that it is not any and every material, howsoever vague and indefinite or distant, remote and far-fetched, which would warrant the formation of the belief relating to escapement of the income of the assessee from assessment. The fact that the words 'definite information' which were there in section 34 of the Act of 1922, at one time before its amendment in 1948, are not there in section 147 of the Act of 1961, would not lead to the conclusion that action can now be taken for reopening assessment even if the information is wholly vague, indefinite, far-fetched and remote. The reason for the formation of the belief must be held in good faith and should not be a mere pretence."
Even the facts of this ease are similar to the present case. In the above case before Hon'ble Supreme Court, the non-availability of specific information with Assessing Officer that some of the creditors were name lenders was considered as incorrect reason by Supreme Court to believe that income has escaped assessment. In the same case, there was a creditor in respect of whom specific information was available that the person was a name lender, still Supreme Court held that the absence of information that this person was a name lender in respect of the assessee also and the absence of the information that such person had lent the name during the period when the loan was credited in books of appellant, cannot amount to a reason to believe that income has escaped assessment. In the present case there is no information about even the aggregate of non-genuine loans for the period 1.4.1998 to 3 1.3.1999 which is relevant for the year under appeal. The information about the loans taken from grey market through name lenders in the statement of Sri Sunil Kumar Agarwal is only in respect of aggregate amount of such loan for the earlier Assessment Years without any specific name of any name lender. There is no information as which creditor of loan or capital even in earlier Assessment Years is genuine or non-genuine. Therefore it is quite apparent that the Assessing Officer has formed a reason to reopen the assessment on the information which is wholly vague, indefinite, far-fetched and remote.
4.4 The facts of the present case clearly show that an Assessing Officer who has a proper understanding of Income-tax Act cannot hold a belief that the loan or capital credited in the books of account during the year under appeal is not genuine on the basis of information about some unspecified loan or capital of preceding years. In fact the same information was available with the Assessing Officer even during the original assessment year and at that time this information was not considered to be sufficient to hold that the loan or capital credited during the year could be non-genuine. The above mentioned decision of Supreme Court is applicable in the present case and therefore I hold that the notice issued by Assessing Officer u/s 148 was invalid and therefore the reassessment order of the Assessing Officer is annulled.'
Against the said order, the Revenue has come in appeal by taking the aforesaid grounds of appeal.
4. The ld. DR before us relied on the submission made by the Revenue dt. 7.5.2012 and reiterated the arguments out of the same. The submission made by the ld. DR are reproduced as under :
'A- Facts and background of the case.
All the 12 mentioned cases are listed as below:
	 
	Sl. No. 
	ITA No. 
	Asst. Yrs. 
	Name of the Assessee 

	 
	01.
	574/Kol/
	2010
	Kumar Traders

	 
	02.
	575/Kol/
	2010
	Mayur Vyapar (P) Ltd.

	 
	03.
	576/Kol/
	2010
	Sunil Fan Industries.

	 
	04.
	577/Kol/
	2010
	R. R. Sons Trading Co. Ltd.

	 
	05.
	578/Kol/
	2010
	S.A. Engineering Works.

	 
	06.
	579/Kol/
	2010
	Rameswarlal Sajjan Kumar

	 
	07.
	580/Kol/
	2010
	Leopard Financiers (P) Ltd.

	 
	08.
	581/Kol/
	2010
	Polar Industries.

	 
	09.
	582/Kol/
	2010
	Polar Fan Industries.

	 
	10.
	583/Kol/
	2010
	Polar Marmo Aglomerates Ltd

	 
	11.
	584/Kol/
	2010
	Polar International Ltd.

	 
	12.
	585/Kol/
	2010
	Higain Consultancy Services (P) Ltd.


In all these cases pertaining to the Polar Group, initially a Return of Income/Revised Income was filed in time and all these cases were taken up of scrutiny u/s. 143(3). Scrutiny assessment were completed in the months of February/March. 2002.
All these 12 cases were reopened u/s. 147 in the month of March 2006. Before reopening, permission of the Administrative Commissioner, u/s. 151(1) was taken. Reasons in reopening were duly recorded. A sample copy of common reason is placed at Flag-A. As per the reasons recorded, it is apparent that a search and seizure operation was conducted against the Polar Group, on 09.1.1999 in course of which two Laptop Computers were seized from the possession of Shri Sunil Agarwal, one of the main person of the Polar Group Printout of the data available in these two Laptop was generated and named as LP-1 to LP-10. These had undisclosed entries of business transaction and loan transaction of the entire Polar Group of Cos. In the statement recorded u/s. 132(4), Shri Sunil Agarwal confirmed that he had taken cash loan from the market which were not disclosed in the regular book of account and he introduce this money into the various concerns of the Polar Group of Cos as loan or share capital. Another Key person, Shri Anil Agarwal, also confessed this malpractice in his statement recorded u/s. 132(4). One Shri B .P. Agarwal, a trusted employee of the Polar Group of Cos has also confirmed this in his statement u/s. 132(4). It therefore appears that in the course of the search several vital information regarding unaccounted loan transaction of the Polar Group of Cos was discovered and these are listed as below:
	1.
	 
	Two Laptops seized from the possession of Shri Sunil Agarwal.

	2.
	 
	Statement of Shri Sunil Agarwal u/s. 132(4)

	3.
	 
	Evidence of unaccounted loan transactions as detailed in LP- 1 to LP- 10

	4.
	 
	Statement of Shri Anil Agarwal recorded u/s. 132(4)

	5.
	 
	Statement of Shri BP. Agarwal recorded u/s. 132(4).


(B) Assessment u/s. 143(3) during the Feb./ March-2002.
At Flag-B is placed copy of the assessment order passed u/s. 143(3) in the case of Shri Rameswar Lal Sajan Kumar for A.Y. 1999-2000. It will be seen from the assessment order that it is totally devoid of any kind of comments, discussions and conclusion. Such assessment orders, without any discussion and consideration have been passed in all the other 11 cases of Polar Group of Cos. What is not to be lost sight of is the fact that during this very same assessment year search and seizure operation had taken place in course of which incriminating documents had been found. The onus was squarely on the Assessing Officer to have thoroughly examined the materials available with him on account of search, but he has thoroughly failed to do so in the assessment order. Nowhere, in the assessment order any issue pertaining to search has been examined, in fact there is no evidence in the assessment order to even indicate a search has taken place. I have also examined the assessment record in the cases allotted to me (ITA Nos. 579, 581, 583 and 584). I find that the only document that have been called by the ld. AO is through notice u/s. 142(1) dtd. 07.01.2002 wherein only routine details have been called for as listed below:
	1.
	 
	Books of account

	2.
	 
	Statement of account

	3.
	 
	Bank account without No. of Branches

	4.
	 
	Details of share capital, loan confirmation ((IT files No.)

	5.
	 
	Details of Sundry Debtors and Sundry Creditors with listed and comple address and security deposit.

	6.
	 
	Details of Trade markets.

	7.
	 
	Details of Sales & purchase, Investment, Salary and Bonus.

	8.
	 
	Details of Rent paid and received.

	9.
	 
	Details of Stock Royalty and dividend.


At Flag 'C' I am placing a copy of notice u/s. 142(l) asking for the above details. No other details were called for during the course of assessment proceedings.
It is apparent that no question pertaining to search, Laptop found at the premises of Shri Sunil Agarwa1, Printout of LP-1 to LP-10 or various statements recorded u/s. 132(4) were ever asked during course of assessment proceedings. This being a search case, all these details should have been examined and due to opportunity given to the Assessee for his comments thereto and conclusions drawn accordingly.
From the above discussion it is clear that orders have been passed in the case of Polar Group of Cos. Without adequate inquiries or discussion. In fact no findings has been arrived at by the ld. AO. The Reopening u/s. 147 which took place in March, 2006, has to be understood against this background of an inadequate inquiry by the Assessing Officer. At best what was examined was the regular books of account maintained by the Polar Group of Cos. Undisclosed portion of income generated by Polar Group of Cos. which became evident from the search was never taken up nor commented upon by the ld. AO. Therefore, initiation of proceedings u/s. 147 was both reasonable and logical in view of various material evidences which had been generated through action u/s. 132(1).
(C) Reassessment proceedings have been challenged by the Assessee.
Reassessment has been challenged by the assessee at both pre-assessment stage and post-assessment stage. At the pre-assessment stage reasons for re-opening were given to the asseesee and his objections were disposed off by a specific order which was conveyed to the assessee by the AO through his letter No. 710 dtd. 02.11.2006 (this letter is placed at Flag-'D').
During the post-assessment period, before the CIT(A) Central-II, Kolkata, the assesee challenged the reassessment on two grounds:
Firstly, it was stated that the notice for re-assessment was issued beyond the four year period, that there was also no reason to believe that income had escaped assessment and that the cases were reopened on a mere change of opinion.
Secondly, the assessee also challenged that as no notice u/s. 143(2) was issued the entire re-assessment proceedings stands nullified. The CIT(A) in his order dtd. 07.03.2007 has not adjudicated on the first issue. On the second issue the CIT(A) has gone by the ratio of the decision of ITAT Ahmadabad as reported in 295 ITR (AT) 169 in the case of ITO v.- Smt. Sukhini Modi and others. The Hon'ble Abmadabad Tribunal in this case had held that reassessment u/s. 147/143(3) cannot be framed without issuing statutory notices u/s. 143(2) of the IT Act. On the basis of this judgment, the CIT(A) (C) —II, held that reassessment order u/s. 147/143(3) was invalid. The matter went to Hon'ble ITAT Kolkata at the behest of the Department. It was pointed out by the Department before the Hon'ble 'C' Bench ITAT Kolkata that the CIT(A) had erred in not considering the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 , wherein, the Hon'ble High Court Madras had given their esteemed finding that failure to issue notice u/s. 143(2) did not render the reassessment as null or void but only irregular. The Hon'ble Madras High Court as a remedial measure remitted the matter back to the AO to take remedial measures to correct the irregularities. Accordingly, the 'C' Bench ITAT Kolkata pronounced its judgment on 16.10.2008, giving the following clear-cut directions to the CIT(A):
"Keeping in view the fact that the case law was not considered by the ld. CIT(A), we consider it fit to set aside the issue to the file of the ld. CIT(A) to redecide the same after taking into the consideration the Madras High Court decision as 294 ITR 233  (supra). The assessees are at liberty to substantiate their claim both legally as well as on merits. We order accordingly."
The ld. CIT(A) in his order dtd. 24.12.2009 has decided the issue of notice u/s. 143(2) on pages 8 and 9 of his order. The ld. CIT(A) has stated that in view of the provisions of Sec. 292BB of the IT Act, notice u/s. 143(2) will be deemed to have been served as this issue was never raised by the assessee in course of assessment proceedings. However, it becomes apparent that the ld.CIT(A),Central-II., has not adhered to the specific directions given by the ld. Hon'ble ITAT 'C' Bench Kolkata in its order dtd. 16.10.2008. The Hon'ble ITAT had clearly directed that the issue of non service of notice u/s. 143(2) should be decided after taking into the consideration, the Madras High Court decision as reported in  294 ITR 233 . This specific directions of the Ld.ITAT 'C' Bench have been ignored by the CIT(A) on the pretext that it is not within his powers to issue notice u/s. 143(2) of the IT Act or to direct the Assessing Officer to issue such notice in respect of and assessment order which already stands completed. He also stated that it is not within his powers to set-aside the assessment in order to remove irregularities.
These are, however, irrelevant, issues because what the ld. CIT(A) had to decide was only the applicability of the judgment of Madras High Court in the present case. Initial injustice was done to the interest of the Department when CIT(A) in his earlier order dtd. 07.03.2007 arrived at a conclusion based on the judgment of a lower Authority (Ahmedabad Tribunal) without taking into cognisance the judgment of a superior authority (Madras High Court). Further, when the matter was set aside by the Hon'ble Tribunal to the CIT(A) once again injustice was done to the interest of the Department by the ld. CIT(A) in his order dtd. 24.02.2009 by not deliberating upon the judgment of the Madras High Court and its applicability to the instant case even though there was specific direction from the Hon'ble ITAT 'C' Bench Kolkata. In my opinion, the CIT(A) Central-II, was bound by the Law to adjudicate on this issue. It is an established principal of Law that a lower Authority is bound by the order passed by the higher Authority. In this context I will draw your attention to the judgment passed by the Hon'ble High Court of Delhi in the case of Nokia Corporation v. DIT (IT) [2007] 292 ITR 22. A copy of the judgment is placed at Flag 'E'
"Answering the question whether if Tribunal could follow its earlier order passed by the special Bench, in keeping with the high standards of judicial discipline, there was absolutely no reason why subordinate authority such as Commissioner (Appeal) should feel hesitant to follow the order of Spl. Bench and give relief to the assessee. Held Yes. Whether, on facts, Commissioners (Appeal) also ought to have felt bound by order based by the Spl. Bench and ought not to have required assessee to deposit sum of Rs. 4.86 crore. Held yes."
Based on the discussion as well as relevant judicial pronouncement quoted above, I am of the view that by ignoring specific directions of the of Superior authority, the CIT(A) rendered his order dtd. 24.12.2007 as irregular and bad in law. The Hon'ble Tribunal will do well to declare the order of CIT(A) as invalid.
(D) Issues decided by the CIT(A),C-IL Kolkata, on merits.
In the proceedings before CIT(A) Central-Il, Kolkata, the Assessee has also agitated on the following grounds :-
No. 1. That reassessment proceedings were beyond the 4 years period
No. 2. That all the information including the statement of Shri Sunil Agarwal were available before the AO while making original assessment u/s. 143(3) on 15.02.2002. From the same information now the AO is making reassessment. Hence, it is only a case of change of opinion.
No. 3. From the seized material the AO had no evidence that there was any unaccounted loan pertaining to A.Y. 1999-2000.
As far as the first ground is concerned, this issue has already been examined by the Assessing Officer at the pre-assessment stage in his letter dated 02.11.2006 addressed to the assessee. In this letter on page No. 2 he has clearly pointed out that with the approval of administrative CIT cases up to 6 years can be reopened. There is no legal dispute or difference of opinion in this matter.
Ld. CIT(A) has agree with the second and third grounds taken by the assessee and held at para 4.4 of his order as stated below :-
"4.4. The facts of the present case clearly show that an Assessing Officer who has a proper understanding of Income-tax Act cannot hold a belief that the loan or capital credited in the books of account during the year under appeal is not genuine on the basis of information about some unspecified loan or capital of preceding years. In fact the same information was available with the Assessing Officer even during the original assessment year and at that time this information was not considered to be sufficient to hold that the loan or capital credited during the year could be non-genuine. The above mentioned decision of Supreme Court is applicable in the resent case and therefore I hold that the notice issued by Assessing Officer u/s. 148 invalid and therefore the assessment order of the Assessing Officer is annulled."
DR's Argument
We have already discussed earlier that the original assessment orders were devoid of any kind of conclusion based on examination of seized material. When there is no discussion on the issue in the assessment order and no details were called for by the Assessing Officer or filed by the assessee on the issue, no finding either positive or negative was arrived at during the course of original assessment proceedings. Hence, there is no question of any change of opinion. I rely upon the following Case Laws to substantiate my point of view:
Kalyanji Mavji & Co. v. CIT [1976] 102 ITR 287 (SC)
Ess Kay Engineering Co. (P) Ltd. v. CIT [2001] 247 ITR 818 (SC)
Revathy C.P. Equipments Ltd. v. Dy. CIT [200] 241 ITR 856 (Mad)
A.L.A. Firm v. CIT [1976] 102 ITR 622 (Mad)
ITO v. Purushottam Das Bangur [1997] 224 ITR 362 (SC)
Family of V.A.M. Sankaralinga Nadar v. CIT [1963] 48 ITR 314 (Mad)
Another issue on which CIT(A) has relied upon to give relief to the assessee is that from the seized material the AO had no evidence that there was any unaccounted loan pertaining to A.Y. 1999-2000. It is once again pointed out that in the original assessment there was no examination of the seized material. Subsequently, when the case was reopening u/s. 147 the assessee had failed to co-operate with the Assessing Officer in order to come to a just and fair conclusion. In fact, the Authorised Representative of the assessee clearly stated to the AO that since the matter is now more than 7 years old it is not possible for the assessee to furnish fresh details/further details. This has been mentioned on page No.2 of the assessment order twice. However, the ld. CIT(A) has come to a conclusion that there is no evidence of any loan pertaining to A.Y. 1999-2000. If such documents were available with the Ld.CIT(A) then he should have at least remanded the material back to the AO to verify this issue before coming to any conclusion. In that sense the ld. CIT(A) failed to give opportunity to the AO before arriving at a conclusion adverse to the Department.
The Assessing Officer had every reason to believe that loan transactions also pertain to A.Y. 1999-2000. The very first line on Page No. 12 of the order of CIT(A) states as following :-
"In his statement Shri Sunil Kr. Agarwal admitted that the Polar Group had inflated the bills to suppress the income and excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about 16 to 17 crore."
From the above statement it is amply clear that unaccounted cash transaction were very much been conducted by the Polar Group right up to F.Y. 1998-99 which pertain to A.Y. 1999-2000. In spite of such clear-cut evidence, the ld. CIT(A) has held that no cash transaction has taken place between 1.4.1998 to 31.3.1999. The observations and conclusions of the ld. CIT(A) are therefore actually incorrect and faulty.
Finally, I will also like to mention that with effect from A.Y. 1989-99 reopening of cases can be done by the AO if he has reasons to believe that income has escaped assessment even though there was no failure on the part of the assessee. In this context, I will draw your attention to the following cases
Rakesh Agarwal v. Asstt. CIT [1997] 225 ITR 496 (Delhi)
Prafulla Chunni Lal Patel v. M.J. Makwana Asstt. CIT [1999] 236 ITR 832.
On the basis of the above arguments I request your honour to setaside the invalid and flawed order of ld.CIT(A) dtd. 24.12.2.009 and confirm the additions made by the AO in all the 12 cases of Polar Group u/s. 147/143 of the IT Act.'
5. The ld. AR on the other hand vehemently contended that the AO while framing the assessment u/s 143(3) had all the material available with him on account of the search and there was no failure on the part of the Assessee to disclose fully and truly all the material facts. In the absence of failure on the part of the Assessee, the proceeding u/s 147 cannot be initiated. The search conducted on 9.1.1999 resulted in seizure of the laptop computer from the personal custody of Shri Sunil Kumar Agarwal. The statement of Shri Sunil Kumar Agarwal was recorded on 12.4.1999. The assessment was completed on 7.3.2002. It may logically be stated that the failure to apply the information contained in the seized laptop computer at the time of original assessment must lie on the Revenue. On the basis of the said information, Revenue cannot initiate proceedings on the plea that material facts were not fully and truly disclosed by the Assessee. In the recorded reasons also, no escapement has been indicated. After the receipt of notice u/s 148 the Assessee has challenged the initiation of proceedings u/s 147 void ab initio vide letter dt. 2.11.2006. The AO has not acted upon the letter of the Assessee. The objections for initiating the proceedings were not disposed off at the pre-assessment stage. The Tribunal has set aside the order of CIT(A) dt. 28.2.2008. Direction of the Tribunal is absolutely clear that the Assessees are at liberty to substantiate their claims both legally as well as on merit. The issue of notice u/s 143(2) by the CIT(A) has been held against the Assessee. Therefore, there could not be any grievance of the Department on this issue. Drawing our attention towards the reasons to believe, the ld.AR contended that the reasons are vague. All the materials were available with the AO and AO would have considered all the materials while framing the assessment. No adequate reasons were recorded. The judgment of Rakesh Agarwal is not applicable in the case of the Assessee as it does not refer to the first proviso to Sec. 147. Moreover, in the aforesaid case, the initiation of the proceedings u/s 147 was on the basis of the intimation u/s 143(1)(a). Therefore, this judgement will not assist the Revenue. It does not hold that the AO is at liberty to change his opinion on the same material at a later date.
6. We heard the rival submissions and carefully considered the same along with the order of the tax authorities below as well as the material and the relevant provisions of the Income-tax Act. We have gone through the case laws as has been relied on before us from both the sides. Before deciding the issue involved, it is expedient to discuss the relevant provisions. The relevant provisions of Sec. 147 are reproduced as under :
"147. If the Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year, he may, subject to the provisions of sections 148 to 153, assess or reassess such income and also any other income chargeable to tax which has escaped assessment and which comes to his notice subsequently in the course of the proceedings under this section, or recompute the loss or the depreciation allowance or any other allowance, as the case may be, for the assessment year concerned (hereafter in this section and in sections 148 to 153 referred to as the relevant assessment year) :
Provided that where an assessment under sub-section (3) of section 143 or this section has been made for the relevant assessment year, no action shall be taken under this section after the expiry of four years from the end of the relevant assessment year, unless any income chargeable to tax has escaped assessment for such assessment year by reason of the failure on the part of the assessee to make a return under section 139 or in response to a notice issued under sub-section (1) of section 142 or section 148 or to disclose fully and truly all material facts necessary for his assessment, for that assessment year:
Provided further that nothing contained in the first proviso shall apply in a case where any income in relation to any asset (including financial interest in any entity) located outside India, chargeable to tax, has escaped assessment for any assessment year:
Provided also that the Assessing Officer may assess or reassess such income, other than the income involving matters which are the subject-matters of any appeal, reference or revision, which is chargeable to tax and has escaped assessment.
Explanation 1. — Production before the Assessing Officer of account books or other evidence from which material evidence could with due diligence have been discovered by the Assessing Officer will not necessarily amount to disclosure within the meaning of the foregoing proviso.
Explanation 2. — For the purposes of this section, the following shall also be deemed to be cases where income chargeable to tax has escaped assessment, namely :—
	(a)
	 
	where no return of income has been furnished by the assessee although his total income or the total income of any other person in respect of which he is assessable under this Act during the previous year exceeded the maximum amount which is not chargeable to income-tax ;

	(b)
	 
	where a return of income has been furnished by the assessee but no assessment has been made and it is noticed by the Assessing Officer that the assessee has understated the income or has claimed excessive loss, deduction, allowance or relief in the return ;

	(ba)
	 
	where the assessee has failed to furnish a report in respect of any international transaction which he was so required under section 92E;

	(c)
	 
	where an assessment has been made, but-

	(i)
	 
	income chargeable to tax has been underassessed; or

	(ii)
	 
	such income has been assessed at too low a rate; or

	(iii)
	 
	such income has been made the subject of excessive relief under this Act; or

	(iv)
	 
	excessive loss or depreciation allowance or any other allowance under this Act has been computed;

	(d)
	 
	where a person is found to have any asset (including financial interest in any entity) located outside India.


Explanation 3. — For the purpose of assessment or reassessment under this section, the Assessing Officer may assess or reassess the income in respect of any issue, which has escaped assessment, and such issue comes to his notice subsequently in the course of the proceedings under this section, notwithstanding that the reasons for such issue have not been included in the reasons recorded under sub-section (2) of section 148.
Explanation 4. — For the removal of doubts, it is hereby clarified that the provisions of this section, as amended by the Finance Act, 2012, shall also be applicable for any assessment year beginning on or before the 1st day of April, 2012."
6.1 From reading of this section, it is apparent that this section empowers the AO to assess or reassess income chargeable to tax if he has 'reason to believe' that income for any assessment year has escaped assessment. This section authorizes the AO not only to reassess but also to assess the Assessee in respect of an income which escaped assessment. For initiating the proceedings under this section, no doubt there must be 'reason to believe'. 'Reason to believe' would mean cause or justification. If the AO has cause or justification to know or suppose that income has escaped assessment, it can be said that Assessing Officer has 'reason to believe' that the income has escaped assessment.
6.2 The question whether the AO had 'reason to believe' is a question of jurisdiction. The expression 'reason to believe' as contained in Sec. 147 of the Act does not mean purely subjective satisfaction on the part of the AO but it means that the belief must be held in good faith and it is open to the court to examine whether the 'reason to believe' has a rational connection or bearing to the formation of the belief or is based on irrelevant or extraneous consideration. The words are not 'reason to suspect'. There must be material relevant to the income escaped by the Assessee on the basis of which the AO must form prima facie belief. The AO has not to prove at the time of recording of the reasons that the income has actually escaped assessment but there must be material relevant to the Assessee on the basis of which one may form prima facie opinion that the Assessee has escaped income from assessment. In Asstt. CIT v. Rajesh Jhaveri Stock Brokers (P.) Ltd. [2007] 291 ITR 500/161 Taxman 316 (SC) the Supreme Court held that the expression "reason to believe" means cause or justification and that if the Assessing Officer had a cause or justification to know that income had escaped assessment it could be said that the Assessing Officer had reason to believe that the income had escaped assessment. The expression "reason to believe" cannot be read to mean that the Assessing Officer had finally ascertained the fact by legal evidence or conclusion. What is required, is "reason to believe" but not the established fact of escapement of income. The Supreme Court held that at the stage of issuance of notice, the only question to be considered was whether there was relevant material on which a reasonable person could have formed the requisite belief. Whether the material would conclusively prove escapement of income was not the concern for the Court to look at that stage. This is because the formation of belief was within the realm of subjective satisfaction of the Assessing Officer.
6.3 We have carefully gone through the reasons recorded as well as the order of CIT(A). We noted that in this case when the Assessee went in appeal before the CIT(A) against the reassessment order dt. 29.12.2006, CIT(A) on the basis of non-serving of notice u/s 143(2) quashed the assessment but did not decide the other issues involved in the grounds of appeal taken by the Assessee. The Revenue challenged the order of CIT(A) on the ground that CIT(A) was wrong in annulling the assessment made u/s 147/143(3) just on technical reasons without going into the merits of the case relying on the order of the Hon'ble Madras High Court as reported in the case of Areva T & D India Ltd (supra). The Tribunal although set aside the issue to the file of CIT(A) to redecide the same after taking into consideration the decision of Hon'ble Madras High Court in Areva T & D India Ltd. (supra). While setting aside the order to the file of CIT(A), the Tribunal stated that the Assessee's are at liberty to substantiate their claims, both legally as well as on merits. This is a fact that in this case the CIT(A) vide its order dt. 7.3.2007 has not decided the other grounds taken by the Assessee and annulled the assessment only on the issue relating to the notice issued u/s 143(2). Since the Revenue has challenged the order of CIT(A) on this very issue, the Tribunal has set aside, the said issue as the jurisdiction of the Tribunal u/s 254(1) is limited to the grounds of appeal before it. CIT(A) while deciding the first round of appeal has clearly observed in para 12 that "since assessment order u/s 147/143(3) itself has been held to be invalid, the other issues raised by the appellant is not being considered as it will be only of academic interest." The natural consequence, in our opinion, of the order of the Tribunal on the grounds taken by the Assessee before the first appellate authority but not decided by it, gets survived for adjudication. Once the issue on which the CIT(A) has annulled the assessment got restored to the CIT(A) by the higher appellate authority, CIT(A) is bound, in case the CIT(A) decides that issue against the Assessee, to decide all other grounds taken by the Assessee. CIT(A) cannot be estopped not to decide other grounds merely on the basis that the Assessee has not filed any appeal or cross-objection before the Tribunal against the order of CIT(A) dt. 7.3.2007. We, therefore, dismiss the plea of the ld. DR that CIT(A) does not have any jurisdiction to decide the appeal of the Assessee on the other grounds which were not adjudicated before the Tribunal.
6.4 We further noted that before the CIT(A), the Assessee has taken three legal issues; one issue relates to the validity of the initiation of the proceedings, second issue relates to the initiation of reassessment proceedings barred by limitation and the third issue relates to the service of the notice u/s 143(2). In the second round of appeal, CIT(A), when the proceedings got reinstated before him, had decided the issue in respect of issuance and service of notice u/s 143(2) against the Assessee. Against that issue, the Assessee has not filed any appeal or cross-objection before us. Therefore, that issue got concluded by the order of CIT(A) and we cannot adjudicate that issue. Even during the course of the argument also, the ld. AR did not raise any such issue even though the issue involved, in our opinion, is a legal issue. We noted that in respect of validity of the proceedings, the Assessee raised two issues before CIT(A); one relating to issue that the proceedings initiated u/s 143(3) are barred by limitation as notice u/s 148 was issued after expiry of 4 years and other issue is that there are no 'reasons to believe' and the material available was already before the AO. The CIT(A), we noted, has not given any finding in respect of the issue taken by the Assessee that initiation of the proceedings are barred by limitation in view of proviso to Sec. 147 but the CIT(A) decided in favour of the Assessee on the issue that the same information was available with the AO even during the original assessment by observing as under :
"4.4 The facts of the present case clearly show that an Assessing Officer who has a proper understanding of Income-tax Act cannot hold a belief that the loan or capital credited in the books of account during the year under appeal is not genuine on the basis of information about some unspecified loan or capital of preceding years. In fact the same information was available with the Assessing Officer even during the original assessment year and at that time this information was not considered to be sufficient to hold that the loan or capital credited during the year could be non-genuine. The above mentioned decision of Supreme Court is applicable in the present case and therefore I hold that the notice issued by Assessing Officer u/s 148 was invalid and therefore the reassessment order of the Assessing Officer is annulled."
6.5 The Assessee has not filed any appeal or cross-objection before us. Now, the only issue with which is vested with us for adjudication is whether the AO has 'reason to believe' on the basis of the information available with him. Whether the reasons to believe recorded by the Assessing Officer are bona fide or not, initiated on the basis of the statement of one of the partner of the assessee at the time of search and seizure.
6.6 In the absence of bona fide reasons, it is a settled law that, the proceedings u/s 147 cannot be initiated. It is not the case of the Assessee that there is no 'reason to believe' or reason to believe are not bona fide. The sufficiency of reasons cannot be entertained by this Tribunal. We have only to see whether there is material to form the 'reason to believe'. Whether the statement recorded during the course of the search can be the basis for 'reasons to believe' specially when this fact is not at all available in the original assessment framed u/s 143(3) and there is no evidence of material that this fact has been considered by the Assessing Officer during the course of framing original assessment u/s 143(3).
6.7 We noted that the words 'income chargeable to tax has escaped assessment' has been defined by Explanation 2 in Sec. 147 as substituted w.e.f. 1.4.1989. Sub-clause (c) of the explanation is relevant for us. This sub-clause clearly mandates that where an assessment has been made but (i) income chargeable to tax has been underassessed; or (ii) such income has been assessed at too low a rate; or (iii) such income has been made the subject of excessive relief and this Act; or (iv) excessive loss or depreciation allowance or any other allowance under this Act has been computed, it will be deemed that income chargeable to tax has escaped assessment. In our opinion, Explanation 2(c) is clearly applicable in the case of the Assessee in view of the proposition of law as pronounced by the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) as reasons recorded clearly stipulates that the income chargeable to tax has been underassessed. No decision was brought to our knowledge by the ld. counsel how the Explanation 2(c) will not apply in the case of Assessee. The ld counsel went on arguing that the same very material was available with the Assessing Officer at the time of assessment, and therefore the reasons to believe recorded are vague and based on suspicion. We also noted that the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) nowhere took the view that some fresh tangible material should come subsequently in the possession of the AO while taking action u/s 147 The Supreme Court while comparing the old provisions of Sec. 147 and the provisions as has been substituted w.e.f. 1.4.1989 has clearly laid down under para 17 of its decision that under the substituted Sec. 147 for 'reasons to believe' existence of only the first condition is sufficient. If the AO, for whatever reasons, has reason to believe that income has escaped assessment, it confers jurisdiction to reopen the assessment. It is further stated that both the conditions must be fulfilled if the case falls within the ambit of proviso to Sec. 147. The CIT(A), we noted, has not allowed the relief to the assessee on the applicability of proviso to section 147 and that is not the issue before us. No doubt the ingredients of Sec. 147 are to be fulfilled. We noted that the Supreme Court in the case of Raymond Woollen Mills Ltd v. ITO [1999] 236 ITR 34 when a similar question had come before the Supreme Court did not decide the issue whether any new fact came to the knowledge of the ITO after completing the assessment proceedings.
6.8 Although, we are of the opinion that the issue is duly covered by the decision of the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) but still we decided to go through the relevant provisions from which the word 'tangible material or information' has been borrowed by the courts while interpreting the provisions of Sec. 147 specially when under the substituted provision w.e.f.1.4.1989, there is no such requirement that the reasons to believe should have arisen in consequence of information.
6.9 We noted that initially the provisions for income escaping assessment were brought into the statute by way of Sec. 34 incorporated under the Indian Income-Tax Act, 1922. This section reads as under :
"34. Income escaping assessment — (1) If —
	(a)
	 
	the Income-tax Officer has reason to believe that by reason of the omission or failure on the part of an assessee to make a return of his income under Section 22 for any year or to disclose fully and truly all material facts necessary for his assessment for that year, income, profits or gains chargeable to income-tax have escaped assessment for that year, or have been underassessed or assessed at too low a rate, or have been made the subject of excessive relief under the Act, or excessive loss or depreciation allowance has been computed, or

	(b)
	 
	notwithstanding that there has been no omission or failure as mentioned in clause (a) on the part of the assessee, the Income-tax Officer has in consequence of information in his possession reason to believe that income, profits or gains chargeable to income-tax have escaped assessment for any year, or have been underassessed, or assessed at too low a rate, or have been made the subject of excessive relief under this Act, or that excessive loss or depreciation allowance has been computed,


he may in cases falling under clause (a) at any time and in cases falling under clause (b) at any time within four years of the end of that year, serve on the assessee, or, if the assessee is a company, on the principal officer thereof, a notice containing all or any of the requirements which may be included in a notice under sub-section (2) of Section 22 and may proceed to assess or reassess such income, profits or gains or recompute the loss or depreciation allowance; and the provisions of this Act shall, so far as may be, apply accordingly as if the notice were a notice issued under that sub-section:"
6.10 We noted that Sec. 34 authorises the AO to take action for reassessment under two situations; the first situation is given in Sec. 34(1)(a) and second is given in Sec. 34(1)(b). Sec. 34(1)(a) empowers the AO to assess or re-assess the escaped income, where the AO has reason to believe, due to the omission or failure of the Assessee to make a return of his income u/s 22 or to disclose fully and truly all the material facts necessary for his assessment. U/s 34(1)(a) 'reason to believe' is qualified by the words 'omission or failure'. Sub-clause (b) applies to a case where there may be no omission or failure but the AO, in consequence of information in his possession, has reason to believe about the escaped income. U/s 34(1)(b) thus the 'reason to believe' for escapement of the income must have arisen in consequence of the information coming in the possession of the AO. The Supreme Court has analysed the word 'information' as used in Sec. 34(1)(b) in the case of Kalyanji Mavji & Co. v. CIT [1976] 102 ITR 287 (SC) and has categorically held in the following manner :
'The word "information" in section 34(1)(b) is of the widest amplitude and comprehends a variety of factors. Nevertheless, the power under section 34(1)(b), however wide it may be, is not plenary because the discretion of the Income-tax Officer is controlled by the words "reason to believe". Information may come from external sources or even from the materials already on record or may be derived from the discovery of new and important matter or fresh facts.
Section 34(1)(b) would apply to the following categories of cases :
	(1)
	 
	where the information is as to the true and correct state of the law derived from relevant judicial decisions;

	(2)
	 
	where in the original assessment the income liable to tax has escaped assessment due to oversight, inadvertence or a mistake committed by the Income-tax Officer;

	(3)
	 
	where the information is derived from an external source of any kind: such external source would include discovery of new and important matters or knowledge of fresh facts which were not present at the time of original assessment; and

	(4)
	 
	where the information may be obtained even from the record of the original assessment from an investigation of the materials on the record or the facts disclosed thereby or from other enquiry or research into facts or law.


Where, however, the Income-tax Officer gets no subsequent information, but merely proceeds to reopen the assessment without any fresh facts or materials or without any enquiry into the materials which form part of the original assessment, section 34(1)(b) would have no application.'
6.11 From the aforesaid judgment, we noted that the Court has interpreted that the word 'subsequent information' requires fresh facts and material or if there are existing facts, then, there must be enquiry into the materials available. Thus, we noted that requirement of fresh material or facts has been interpreted by the court because Sec. 34(1)(b) states that the AO has in consequence of information in his possession 'reason to believe'. 'Reason to believe' should have arisen in consequence of the information and as the information cannot be based without material or facts, therefore, it has been interpreted by the Court that there must be fresh facts or tangible material with the AO. We noted that in Sec. 147, as was in existence prior to 1.4.1989, under sub-clause (b) similar language has been used as had been used in Sec. 34(1)(b). For ready reference the said section 147 as was in existence prior to 1.4.1989 is reproduced as under :—
"147. If -
	(a)
	 
	the Income-tax Officer has reason to believe that, by reason of the omission or failure on the part of an assessee to make a return under section 139 for any assessment year to the Income-tax Officer or to disclose fully and truly all material facts necessary for his assessment for that year, income chargeable to tax has escaped assessment for that year, or

	(b)
	 
	notwithstanding that there has been no omission or failure as mentioned in clause (a) on the part of the assessee, the Income-tax Officer has in consequence of information in his possession reason to believe that income chargeable to tax has escaped assessment for any assessment year,


he may, subject to the provisions of sections 148 to 153, assess or reassess such income or recompute the loss or the depreciation allowance, as the case may be, for the assessment year concerned (hereafter in sections 148 to 153 referred to as the relevant assessment year)."
6.12 In this section also, for the purpose of 'reason to believe' it is necessary that the 'reason to believe' must have arisen in consequence of the information in the possession of the AO. The information must precede the reasons to believe if we read the provisions of Sec.147(b). We noted that the Supreme Court had occasion to interpret the word 'information' as used in Sec. 147(b) in the case of CIT v. A. Raman & Co. [1968] 67 ITR 11(SC) as reproduced below :—
'The expression "information" in the context in which it occurs [in section 147(b) of the Income-tax Act, 1961] must mean instruction or knowledge derived from an external source concerning facts or particulars, or as to law relating to a matter bearing on the assessment.
To commence the proceedings for reassessment it is not necessary that on the materials which came to the notice of the Income-tax Officer, the previous order of assessment was vitiated by some error of fact or law.
The High Court exercising jurisdiction under article 226 of the Constitution has power to set aside a notice issued under section 147(b) of the Income-tax Act, 1961, if the condition precedent to the exercise of the jurisdiction does not exist. The court may, in exercise of its powers, ascertain whether the Income-tax Officer had in his possession any information: the court may also determine whether from the information the Income-tax Officer may have reason to believe the income chargeable to tax has escaped assessment. But the jurisdiction of the court extends no further. Whether on the information in his possession, he should commence proceedings for assessment or reassessment, must be decided by the Income-tax Officer and not by the High Court. The Income-tax Officer alone is entrusted with the power to administer the Act: if he has information from which it may be said, prima facie, that he had reason to believe that income chargeable to tax had escaped assessment, it is not open to the High Court exercising powers under article 226 of the Constitution to set aside or vacate the notice for reassessment on a reappraisal of the evidence.
In a petition under article 226 of the Constitution, the taxpayer may challenge the validity of a notice under section 147 of the Income-tax Act, 1961, on the ground that either of the conditions precedent does not exist, but an investigation whether the inferences raised by the Income-tax Officer are "correct or proper" cannot be made.
Jurisdiction of the Income-tax Officer to reassess income arises if he has in consequence of information in his possession reason to believe that income chargeable to tax has escaped assessment. That information must, it is true, have come into the possession of the Income-tax Office after the previous assessment, but even if the information be such that it could have been obtained during the previous assessment from an investigation of the material on record, or the facts disclosed thereby, or from other enquiry or research into facts or law, but was not in fact obtained, the jurisdiction of the Income-tax Officer is not affected.'
6.13 From the provisions of Sec. 34(1)(b) and 147(b) which were under the Income-tax Act prior to 1.4.1989 it is apparent that for arriving at 'reason to believe' that income chargeable to tax has escaped assessment it was necessary that the AO must have information in his possession prior to arriving at reasons to believe that income escaped assessment. This information has been interpreted by the courts from time to time in the form of tangible fresh material or facts but when we looked into the provisions of Sec. 147 which has been substituted w.e.f. 1.4.1989, we noted that there are drastic changes in this section. Now, the only condition which requires to be fulfilled is that the AO must have 'reason to believe' that any income chargeable to tax has escaped assessment. This section does not talk that 'reason to believe' must be based or must have been in consequence of fresh information coming into the possession of the AO. Therefore, in our opinion, for taking action u/s 147 the 'reason to believe' can be based on the basis of the material available with the AO even available at the time of making the assessment provided the prima facie material belong to the assessee and apparently relates to the assessment year concerned. The courts have from time to time interpreted the word 'reason to believe' to mean that the AO must have cause or justification. At the stage of initiation of the proceedings it is not required that the AO must establish the escapement of the income. The only question is whether there was relevant material on which a reasonable person could have formed the requisite belief. The scope and effect of Sec.147 as substituted w.e.f. 1.4.1989 is substantially different from the provisions as stood prior to such substitution. The court has interpreted from time to time that there must be bona fide reason to believe. Where the AO has applied his mind to the material available with him, he cannot be permitted to review the assessment in the garb of 'reason to believe'. In this case we noted that there is no evidence or material being brought on record by the ld. A.R which may prove that the Assessing Officer has duly considered the statement of Sushil Kumar Agarwal while framing the original assessment, on the basis of which reasons to believe have been recorded. Thus, with the amendment brought to Sec. 147 of the Act on and from 1.4.1989 and the elucidation on the scope of the authority and jurisdiction of the officer u/s 147 of the Act, we are of the firm view that the proceedings initiated by the AO u/s 147 are valid and the AO could have taken the action u/s 147 on the basis of the material available on record. There is no need of any fresh tangible material for coming to the 'reason to believe' that the income has escaped assessment in view of Explanation 2 clause (c) of Sec. 147.
6.14 In the case of Praful Chunilal Patel v. V.M.J. Makwana/Asstt. CIT [1999] 236 ITR 832 (Guj.) as relied by ld. A.R, we noted that their Lordships of the jurisdictional High Court have held as under :
"The power to make assessment or reassessment within four years of the end of the relevant assessment year would be attracted even in cases where there has been a complete disclosure of all relevant facts upon which a correct assessment might have been based in the first instance, and whether it is an error of fact or law that has been discovered or found out justifying the belief required to initiate the proceedings. The words 'escaped assessment', where the return is filed, cover the case of discovery of a mistake in the assessment caused by either an erroneous construction of the transaction or due to its non-consideration, or caused by a mistake of law applicable to such transfer or transaction even where there has been a complete disclosure of all relevant facts upon which a correct assessment could have been based.
In cases where the AO had overlooked something at the first assessment, there can be no question of any change of opinion, when the income which was chargeable to tax is actually taxed as it ought to have been under the law, but was not, due to an error committed at the first assessment.
The word 'reason' in the phrase 'reason to believe' would mean cause or justification. If the AO has a cause or justification to think or suppose that income had escaped assessment, he can be said to have a reason to believe that such income had escaped assessment. The words 'reason to believe' cannot mean that the AO should have finally ascertained the facts by legal evidence. Unless the ground or the material on which his belief is based, is found to be so irrational as not to be worthy of being called a reason by any honest man, his conclusion that it constitutes a sufficient reason, cannot be overridden."
6.15 We also noted that Hon'ble Gujarat High Court in the case of Gruh Finance Ltd. v. Jt. CIT [2000] 243 ITR 482/[2002] 123 Taxman 196, have held as under :
"that insofar as the expressions 'reasons to believe' and 'change of opinion' are concerned, though material was available on record at the time of first assessment, when no conscious consideration of the material was made and a mistake had been committed it would not create an embargo or a ban on the competent officer to exercise powers under the amended s. 147. Upon information the Department noticed that depreciation was claimed and allowed in respect of machinery which was not at all in existence and that aspect was not consciously considered at the time of first assessment. The notices of reassessment were valid."
6.16 From the above, it is evident that the ratio of the above decisions supports the case of the Revenue than the assessee. In that case also, the material was available on record at the time of first assessment but the AO has not consciously considered the same and, therefore, the reopening of assessment was held to be valid.
6.17 Section 147 permits the reopening of an assessment and the issuance of notices, etc., if the "Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year..." The scope of the phrase "reasons to believe" - introduced in 1989 - has been considered by the Supreme Court in various decisions. In Phool Chand Bajrang Lal v. ITO [1993] 203 ITR 456/69 Taxman 627, the court held as follows (page 477) :
"Since the belief is that of the Income-tax Officer, the sufficiency of reasons for forming the belief, is not for the court to judge but it is open to an assessee to establish that there in fact existed no belief or that the belief was not at all a bona fide one or was based on vague, irrelevant and non-specific information. To that limited extent, the court may look into the conclusion arrived by the Income-tax Officer and examine whether there was any material available on the record from which the requisite belief could be formed by the Income-tax Officer and further whether that material had any rational connection or a live link for the formation of the requisite belief."
6.18 Thus, while the court will not judge the adequacy of the reasons provided by the Assessing Officer, the court must assess whether the belief is based on relevant and specific information that could lead to such a belief. This well-accepted principle has found acceptance in ITO v. Lakhmani Mewal Das [1976] 103 ITR 437 (SC); Central provinces Manganese Ore Co. Ltd. v. ITO [1991] 191 ITR 662/59 Taxman 17 (SC), Sri Krishna (P.) Ltd. v. ITO [1996] 221 ITR 538/87 Taxman 315 (SC)."
6.19 We have perused the reasons recorded by the AO. In our opinion the reasons recorded cannot be regarded to be arbitrary, irrational. The reasons refer to the material i.e. the statement of the partner of the firm recorded u/s 132(4) during the course of the search. It clearly states that during the course of search conducted on Polar group of cases which included the Assessee, two laptop computers were found and seized from the possession of the Partner of the firm, Shri Sunil Kumar Agarwal. It is not denied that Shri Sunil Kumar Agarwal is a key person of Polar group. Subsequently, the Department took out printout LP-1 to LP-10. These printouts contained entries in respect of business transactions and loan transactions of the Assessee group which were not entered in the regular books of account maintained by the Assessee. This is also a fact that all these transactions were cash transactions and the transactions appearing at LP-1, LP-2, LP-9 & LP-10 relate to loan transactions relating to the Assessee. The AO clearly mentioned in the reasons that Shri Sunil Kumar Agarwal has stated in his statement before the DDIT that he has taken cash loan from market which were not entered in the books and introduced this money into various businesses belonging to different concerns of Polar group as loan or share capital/capital. In the case of the Assessee, we noted that the share capital has been introduced by both the partners, Shri Sunil Kumar Agarwal and Shri Anil Kumar Agarwal to the extent of Rs.24.9 and Rs. 56.5 respectively. Introduction of fresh capital apparently demonstrates that the Assessee has introduced money borrowed by the Assessee by way of cash loan not entered into the books of account in the form of capital of the partners. A person of ordinary prudence would have believed that income has escaped assessment. At the time of recording of the reasons, only prima facie satisfaction of the AO is necessary. The court also cannot investigate the adequacy or sufficiency of the reasons which weighed with the AO in coming to the belief. In our opinion, the reasons recorded are relevant and has a bearing on the income of the Assessee. The AO is not required to have a purely subjective satisfaction. The belief must be held in good faith. It cannot merely be pretence as has been held by the Supreme Court in the case of (S.) Narayanappa v. CIT [1967] 63 ITR 219. We do not agree with the finding of the CIT(A). The AO has not inferred that the preference shares of Rs. 54 lacs issued during the assessment year were bogus. The AO, we found, has inferred in the reasons that the capital introduced by the Partners are out of undisclosed loan arranged by Shri Sunil Kumar Agarwal. We noted from the finding of CIT(A) in para 4.2 that Shri Sunil Kumar Agarwal in his statement has admitted that Polar group of companies has inflated the bills to suppress the income and the excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about Rs. 16-17 crore. CIT(A) was of the opinion that in the statement nothing has been mentioned in respect of the cash loan obtained during the impugned assessment year and therefore drawing of any loan or capital during the impugned assessment year is not a belief but a suspicion. In our opinion, at the time of initiation of the proceedings the AO has to look into whether there is information or material relevant to the assessment year under consideration for the escapement of income. The said statement as contended by the ld. D.R and as stated by us above clearly prove that information in this statement also relate to impugned assessment year. It is not denied before us that the Assessee has introduced fresh capital during the year. This is an undisputed fact that in this case even though search has taken place in the case of the Assessee but the AO has not whispered even a single word while framing the original assessment about the search and the consequence thereof. The AO has not considered the statement of Shri Sunil Kumar Agarwal. The order passed is silent as to the reasons for the conclusion the AO has drawn. The Hon'ble Delhi High Court in the case of Consolidated Photo & Finvest Ltd. v. Asstt. CIT [2006] 281 ITR 394/151 Taxman 41 has explicitly taken the view that in cases where the order passed by the statutory authority is silent as to the reasons for the conclusion it has drawn, it can well be said that the authority has not applied its mind to the issue before it nor formed any opinion. The principle that mere change of opinion cannot be the basis for reopening of completed assessment would be applicable only to situation where the AO has applied his mind and taken a conscious decision on a particular matter in issue. It will have no application where the order of assessment does not address itself to the aspect which is the basis for reopening of the assessment. In our opinion, the case of the Assessee is duly covered by the decision in Raymond Woollen Mills Ltd (supra) in which the Supreme Court has clearly laid down that in determining whether commencing of reassessment proceedings was valid, it is only to be seen whether there was prima facie some material on the basis of which the department could reopen the case. Sufficiency or correctness of the material is not needed to be considered at this stage. CIT(A), as it appears to us, has examined the sufficiency of the material and on that basis has quashed the initiation of the reassessment proceedings.
6.20 We noted Delhi High court in the case of AGR Investment Ltd. v. Addl. CIT [2011] 333 ITR 146/197 Taxman 177/9 taxmann.com 62 dealt with the similar issue for which the ld. AR was duly made aware of during the course of hearing. In this case, we noted that the Delhi High Court has taken the view that the reasons recorded by the Assessing Officer amply demonstrate that the income has escaped assessment and they held that there was application of mind on the part of the Assessing Officer. Delhi High Court did not quash the notice issued u/s. 148. While holding so, the Delhi High Court has discussed various decisions on this issue as under :
'The questions that emerge for consideration are whether there has been application of mind or change of opinion, whether the objections have been properly dealt with and whether there is a mere suspicion or reason to believe. Regard being had to the aforesaid issues, we think it appropriate to refer to certain citations in the field.
In Raymond Woollen Mills Ltd. v. ITO [1999] 236 ITR 34 (SC), while dealing with the validity of commencement of reassessment proceedings under section 147 of the Act, the Apex Court has held that there is prima facie some material on the basis of which the Department could reopen the case. The sufficiency or correctness of the material is not a thing to be considered at that stage.
The High Court of Gujarat in Praful Chunilal Patel v. M. J. Makwana, Asst. CIT [1999] 236 ITR 832 has opined that in terms of the provision contained in section 147, the Assessing Officer should have reason to believe that any income chargeable to tax has escaped assessment. The word "reason" in the phrase "reason to believe" would mean cause or justification. If the Assessing Officer has a cause or justification to think or suppose that income has escaped assessment, he can be said to have a reason to believe that such income had escaped assessment. The words "reason to believe" cannot mean that the Assessing Officer should have, finally ascertained the facts by legal evidence. They only mean that he forms a belief from the examination he makes and if he likes from any information that he receives. If he discovers or finds or satisfies himself that the taxable income has escaped assessment, it would amount to saying that he had reason to believe that such income had escaped assessment. The justification for his belief is not to be judged from the standards of proof required for coming to a final decision. A belief, though justified for the purpose of initiation of the proceedings under section 147, may ultimately stand altered after the hearing and while reaching the final conclusion on the basis of the intervening enquiry. At the stage where he finds a cause or justification to believe that such income has escaped assessment, the Assessing Officer is not required to base his belief on any final adjudication of the matter.
In Ganga Saran and Sons (P.) Ltd. v. ITO  [1981] 130 l1R 1 (SC), it has been held thus (page 11) :
"It is well-settled as a result of several decisions of this court that two distinct conditions must be satisfied before the Income-tax Officer can assume jurisdiction to issue notice under section 147(a). First, he must have reason to believe that the income of the assessee has escaped assessment and, secondly, he must have reason to believe that such escapement is by reason of the omission or failure on the part of the assessee to disclose fully and truly all material facts necessary for his assessment. If either of these conditions is not fulfilled, the notice issued by the Income-tax Officer would be without jurisdiction. The important words under section 147(a) are 'has reason to believe' and these words are stronger than the words 'is satisfied'. The belief entertained by the Income-tax Officer must not be arbitrary or irrational. It must be reasonable or in other words it must be based on reasons which are relevant and material. The court, of course, cannot investigate into the adequacy or sufficiency of the reasons which have weighed with the Income-tax Officer in coming to the belief, but the court can certainly examine whether the reasons are relevant and 'have a bearing on the matters in regard to which he is required to entertain the belief before he can issue notice under section 147(a). It there is no rational and intelligible nexus between the reasons and the belief, so that, on such reasons, no one properly instructed on facts and law could reasonably entertain the belief, the conclusion would be inescapable that the Income-tax Officer could not have reason to believe that any part of the income of the assessee had escaped assessment and such escapement was by reason of the omission or failure on the part of the assessee to disclose fully and truly all material facts and the notice issued by him would be liable to be struck down as invalid."
In Birla VXL Ltd. v. Asstt. CIT [1996] 217 ITR 1, a Division Bench of the Gujarat High Court has opined thus (page 3) :
"Explanation 2 to section 147 of the Act, as appended to the newly substituted section 147 makes certain provisions, where, in certain circumstances, the income is deemed to have escaped assessment giving jurisdiction to the Assessing Officer to act under the said provision. Another requirement which is necessary for assuming jurisdiction is that the Assessing Officer shall record his reasons for issuing notice. This requirement necessarily postulates that before the Assessing Officer is satisfied to act under the aforesaid provisions, he must put in writing as to why in his opinion• or why he holds belief that income has escaped assessment. 'Why' for holding such belief must be reflected from the record of reasons made by the Assessing Officer. In a case where the Assessing Officer holds the opinion that because of excessive loss or depreciation allowance income has escaped assessment, the reasons recorded by the Assessing Officer must disclose that by what process of reasoning he holds such a belief that excessive loss or depreciation allowance has been computed in the original assessment. Merely saying that excessive loss or depreciation allowance has been computed without disclosing reasons which led the assessing authority to hold such belief, in our opinion, does not confer jurisdiction on the Assessing Officer to take action under sections 147 and 148 of the Act. We are also of the opinion that, howsoever wide the scope for taking action under section 148 of the Act be, it does not confer jurisdiction on a change of opinion on the interpretation of a particular provision from that earlier adopted by the assessing authority. For coming to the conclusion whether there has been excessive loss or depreciation allowance or there has been underassessment at a lower rate or for applying the other provisions of Explanation 2, there must be material that has nexus to hold opinion contrary to what has been expressed earlier. The scope of section 147 of the Act is not for reviewing its earlier order suo motu irrespective of there being any material to come to a different conclusion apart from just having second thoughts about the inferences drawn earlier. (Emphasis Added)
In Sheo Narain ]aiswal v. ITO [1989] 176 ITR 352 (Patna), it was held that reassessment proceedings can be initiated under section 147(a) of the Act if the Income-tax Officer has reason to believe that there has been escapement of income and that the said income escaped assessment by reason of the omission or failure on the part of the assessee to disclose fully and truly all material facts necessary for the assessment for that period or year. Both conditions are conditions precedent for the assumption of jurisdiction under section 148 of the Act.
In Phool Chand Bajrang Lal v. ITO [1993] 203 ITR 456, the Apex Court has held thus (page 477) :
"From a combined review of the judgments of this court, it follows that an Income-tax Officer acquires jurisdiction to reopen an assessment under section 147(a) read with section 148 of the Income-tax Act, 1961, only if on the basis of specific, reliable and relevant information coming to his possession subsequently, he has reasons, which he must record, to believe that, by reason of omission or failure on the part of the assessee to make a true and full disclosure of all material facts necessary for his assessment during the concluded assessment proceedings, any part of his income, profits or gains chargeable to income-tax has escaped assessment. He may start reassessment proceedings either because some fresh facts had come to light which were not previously disclosed or some information with regard to the facts previously disclosed comes into his possession which tends to expose the untruthfulness of those facts. In such situations, it is not a case of mere change of opinion or the drawing of a different inference from the same facts as were earlier available but acting on fresh information. Since the belief is that of the Income-tax Officer, the sufficiency of reasons for forming the belief is not for the court to judge but it is open to an assessee to establish that there in fact existed no belief or that the belief was not at all a bona fide one or was based on vague, irrelevant and non-specific information. To that limited extent, the court may look into the conclusion arrived at by the Income-tax Officer and examined whether there was any material available on the record from which the requisite belief could be formed by the Income-tax officer and further whether that material had any rational connection. Or a live link for the formation of the requisite belief ... ( Emphasise Supplied))
In Anant Kumar Saharia v. CIT [1998] 232 ITR 533 (Gauhati), it was held as follows (page :539) :
"The belief is that of the Assessing Officer and the reliability or credibility or for that matter the weight that was attached to the materials naturally, depends on the judgment of the Assessing Officer. This court in exercise of power under article 226 of the Constitution of India cannot go into the sufficiency or adequacy of the materials. After all the Assessing Officer alone is entrusted to administer the impugned Act and if there is prima facie material at the disposal of the Assessing Officer that the income chargeable to income-tax escaped assessment this court in exercise of power under article 226 of the Constitution of India should refrain from exercising the power. In the instant also, the case of the petitioner was fairly considered and thereafter the above decision is taken." (Underlining is Ours)
In BombayPharma Products v. ITO [1999] 237 ITR 614 (MP), it was held as follows (page 616) :
"It is also established that the notice issued under section 148 of the Act should follow the reasons recorded by the Income-tax Officer, for reopening of the assessment and such reasons must have a material bearing on the question of escapement of income by the assessee from assessment because of his failure or omission to disclose fully and truly all material facts. Whether such reasons are sufficient or not, is not a matter to be decided by the court. But the existence of the belief is subject to scrutiny if the assessee shows circumstances that there was no material before the Income-tax Officer to believe that the income had escaped assessment." (Emphasis Added)
In H. A. Nanji and Co. v. ITO [1979] 120 ITR 593 (Cal.), it has been held that at the time of issue of notice of the reassessment, it is not incumbent on the Income-tax Officer to come to a finding that income has escaped assessment by reason of the omission or failure of the assessee to disclose fully and truly all material facts necessary for assessment. It has been further held that the belief which the Income-tax Officer entertains at that stage is a tentative belief on the basis of the materials before him which have to be examined and scrutinised on such evidence as may be available in the proceedings for reassessment. The Division Bench held that there must be some grounds for the reasonable belief that there has been a non-disclosure or omission to file a true or correct return by the assessee resulting in escapement of assessment or in underassessment. Such belief must be in good faith, and should not be a mere pretence or change of opinion on inferential facts or facts extraneous or irrelevant to the issue and the material on which the belief is based must have a rational connection or live link or relevant bearing on the formation of the belief.
In N.D. Bhatt, lAC of I.T. v. I.B.M. World Trade Corporation [1995] 216 ITR 811 (Born), it has been held thus (page 823) :
"It is also well-settled that the reasons for reopening are required to be recorded by the assessing authority before issuing any notice under section 148 by virtue of the provisions of section 148(2) at the relevant time. Only the reason so recorded can be looked at for sustaining or setting aside a notice issued under section 148."
In Hindustan Lever Ltd. v. R.B. Wadkar, Asstt. CIT (No.1) [2004] 268 ITR 332 (Bom.), a Division Bench has opined thus (page 338) :
" ... the reasons are required to be read as they were recorded by the Assessing Officer. No substitution or deletion is permissible. No additions can be made to those reasons. No inference can be allowed to be drawn based on reasons not recorded. It is for the Assessing Officer to disclose and open his mind through reasons recorded by him. He has to speak through his reasons. It is for the Assessing Officer to reach to the conclusion as to whether there was failure on the part of the assessee to disclose fully and truly all material facts necessary for his assessment for the concerned assessment year. It is for the Assessing Officer to form his opinion. It is for him to put his opinion on record in black and white. The reasons recorded should be clear and unambiguous and should not suffer from any vagueness. The reasons recorded must disclose his mind. Reasons are the manifestation of mind of the Assessing Officer. The reasons recorded should be self-explanatory and should not keep the assessee guessing for the reasons. Reasons provide the link between conclusion and evidence. The reasons recorded must be based on evidence. The Assessing Officer, in the event of challenge to the reasons, must be able to justify the same based on material available on record. He must disclose in the reasons as to which fact or material was, not disclosed by the assessee fully and truly necessary for assessment of that assessment year, so as to establish the vital link between the reasons and evidence. That vital link is the safeguard against arbitrary reopening of the concluded assessment." (Underlining is Ours)
In Asstt. CIT v. Rajesh Jhaveri Stock Brokers P. Ltd. [2007] 291 ITR 500 (SC), it has been ruled out (page 511) :
"Section 147 authorises and permits the Assessing Officer to assess or, reassess income chargeable to tax if he has reason to believe that income for any assessment year has escaped assessment. The word 'reason' in the phrase 'reason to believe' would mean cause or justification. If the Assessing Officer has cause or justification to know or suppose that income had escaped assessment, it can be said to have reason to believe that an income had escaped assessment. The expression cannot be read to mean that the Assessing Officer should have finally ascertained the fact by legal evidence or conclusion. The function of the "Assessing Officer is to administer the statute with solicitude for the public exchequer with an inbuilt idea of fairness to taxpayers. As observed by the Supreme Court in Central Provinces Manganese Ore Co. Ltd. v. ITO [1991] 191 ITR 662, for initiation of action under section 147(a) (as the provision stood at the relevant time) fulfilment of the two requisite conditions in that regard is essential. At that stage, the final outcome of the proceeding is not relevant. In other words, at the initiation stage, what is required is 'reason to believe', but not the established fact of escapement of income. At the stage of issue of notice, the only question is whether there was relevant material on which a reasonable person could have formed a requisite belief Whether the materials would conclusively prove the escapement is not the concern at that stage. This is so because the formation of belief by the Assessing Officer is within the realm of subjective satisfaction. (Emphasis Supplied)
In this context, we may refer with profit to a Division Bench decision of this court in SFIL Stock Broking Ltd. [2010] 325 ITR 285, wherein the Bench was dealing with the validity of the proceedings under section 147 of the Act. The Bench reproduced the initial issuance of notice and thereafter referred to the reasons for issue of notice under section 148 which was provided to the assessee. Thereafter, the Bench referred to the decisions in CIT v. Atul Jain [2008] 299 ITR 383 (Delhi), Asstt. CIT v. Rajesh Jhaveri Stock Brokers P. Ltd. [2007] 291 ITR 500 (SC), Jay Bharat Maruti Ltd. v. CIT [2010] 324 ITR 289; 223 CTR 269 (Delhi) and CIT v. Batra Bhatta Co. [2010] 321 ITR 526; 174 Taxman 444(Delhi) and eventually held thus (page 290):
"In the present case, we find that the first sentence of the so-called reasons recorded by the Assessing Officer is mere information received from the Deputy Director of Income-tax (Investigation). The second sentence is a direction given by the very same Deputy Director of Income-tax (Investigation) to issue a notice under section 148 and the third sentence again comprises of a direction by the Additional Commissioner of Income-tax to initiate proceedings under section 148 in respect of cases pertaining to the relevant ward. These three sentences are followed by the following sentence, which is the concluding portion of the so-called reasons :
"Thus, I have sufficient information in my possession to issue notice under section 148 in the case of SFIL Stock Broking Ltd. on the basis of reasons recorded as above.'
From the above, it is clear that the Assessing Officer referred to the information and the two directions as 'reasons' on the basis of which he was proceeding to issue notice under section 148. We are afraid that these cannot be the reasons for proceeding under section 147/148 of the said Act. The first part is only an information and the second and the third part of the beginning paragraph of the so-called reasons are mere directions. From the so-called reasons, it is not at all discernible as to whether the Assessing Officer had applied his mind to the information and independently arrived at a belief that, on the basis of the material which he had before him, income had escaped assessment. Consequently, we find that the Tribunal has arrived at the correction on facts. The law is well-settled. There is no substantial question of law which arises for our consideration.(Emphasis is Ours)
At this juncture, it is profitable to refer to the authority in GKN Drive shafts (India) Ltd. v. ITO [2003] 259 ITR 19 (SC) ; [2003] 179 ITR 11 (SC) wherein their Lordships of the Apex Court have held thus (page 20) ;
"We see no justifiable reason to interfere with the order under challenge. However we clarify that when a notice under section 14 of the Income-tax Act is issued, the proper course of action for the noticee is to file a return and if he so desires, to seek reasons for issuing notices. The Assessing Officer is bound to furnish reasons within a reasonable time. On receipt of reasons, the noticee is entitled to file objections to issuance of notice and the Assessing Officer is bound to dispose of the same by passing a speaking order. In the instant case, as the reasons have been disclosed in these proceedings, the Assessing Officer has to dispose of the objections, if filed, by passing a speaking order, before proceeding with the assessment in respect of the abovesaid five assessment years."
In Sarthak Securities Co. P. Ltd. v. ITO (Writ Petition No.6087 of 2010 decided on October 18, 2010) (2010) 329 ITR 110 (Delhi), a Division Bench of this court, after reproducing section 147 of the Act and relying on certain decisions in the field, expressed the view as follows (page 122):
"The obtaining factual matrix has to be tested on the anvil of the aforesaid pronouncement of law. In the case at hand, as is evincible, the Assessing Officer was aware of the existence of four companies with whom the assessee had entered into transaction. Both the orders clearly exposit that the Assessing Officer was made aware of the situation by the investigation Wing and there is no mention that these companies are fictitious companies. Neither the reasons in the notice nor the communication providing reasons remotely indicate independent application of mind. True it is at that stage, it is not necessary to have established fact of escapement of income but what is necessary is that there is relevant material on which a reasonable person could have formed the requisite belief. To elaborate the conclusive proof is not germane at this stage but the formation of belief must be on the base or foundation or platform of prudence which a reasonable is required to apply. As is manifest from the perusal of the supply of reasons and the order of rejection of objection, the names of the companies were available with the authority. Their existence is not disputed. What is mentioned is that these companies were used as conduits. In that view of the matter, the principle laid down in CIT v. Lovely Exports (P) Ltd. (2009) 319 ITR (St) 5 (SC) gets squarely attracted. The same has not been referred to while passing the order of rejection. The assessee in his objections had clearly stated that the companies had bank accounts and payments were made to the assessee-company through banking channel. The identity of the companies was not disputed. Under these circumstances, it would not be appropriate to require the assessee to go through the entire gamut of proceedings. It is totally unwarranted."
The present factual canvas has to be scrutinized on the touchstone of the aforesaid enunciation of law. It is worth noting that the learned counsel for the petitioner has submitted with immense vehemence that the petitioner had entered into correspondence to have the documents but the Assessing Officer treated them as objections and made a communication. However, Officer treated them as objections and made a communication. However, on a scrutiny of the order, it is perceivable that the authority has passed the order dealing with the objections in a very careful and studied manner. He has taken note of the fact that the transactions involving Rs. 27 lakh mentioned in the table in annexure P-2 constitute fresh information in respect of the assessee as a beneficiary of bogus accommodation entries provided to it and represents the undisclosed income. The Assessing Officer has referred to the subsequent information and adverted to the concept of true and full disclosure of facts. It is also noticeable that there was specific information received from the office of the Director of Income-tax (Inv-V) as regards the transactions entered into by the assessee-company with a number of concerns which had made accommodation entries and they were not genuine transactions. As we perceive, it is neither a change of opinion nor does it convey a particular interpretation of a specific provision which was done in a particular manner in the original assessment and sought to be done in a different manner in the proceeding under section 147 of the Act. The reason to believe has been appropriately understood by the Assessing Officer and there is material on the basis of which the notice was issued. As has been held in Phool Chand Bajrang Lal v. ITO [1993] 203 ITR 456 (SC), Bombay Pharma Products v. ITO [1999] 237 ITR 614 (MP) and Anant Kumar Saharia v. CIT [1998] 232 ITR 533 (Gauhati), the court, in exercise of jurisdiction under article 226 of the Constitution of India pertaining to sufficiency of reasons for formation of the belief, cannot interfere. The same is not to be judged at that stage. In CIT v. SFIL Stock Broking Ltd. [2010] 325 ITR 285 (Delhi), the Bench has interfered as it was not discernible whether the Assessing Officer had applied his mind to the information and independently arrived at a belief on the basis of material which he had before him that the income had escaped assessment. In our considered opinion, the decision rendered therein is not applicable to the factual matrix in the case at hand. In the case of Sarthak Securities Co. (P.) Ltd. v. ITO [2010] 329 ITR 110 (Delhi), the Division Bench had noted that certain companies were used a conduits but the assessee had, at the stage of original assessment, furnished the names of the companies with which it had entered into transactions and the Assessing Officer was made aware of the situation and further the reason recorded does not indicate application of mind. That apart, the existence of the companies was not disputed and the companies had bank accounts and payments were made to the assessee-company through the banking channel. Regard being had to the aforesaid fact situation, the court had interfered. Thus, the said decision is also distinguishable on the factual score.' 
6.21 In the case of ITO v. Purushottam Das Bangur [1997] 224 ITR 362/90 Taxman 541 (SC) as relied heavily by ld. DR , we noted that the Apex Court held as under:—
"Held, reversing the decision of the High Court, that the letter of the Deputy Director referred to the statement containing financial information regarding the company in question which was annexed to the letter. The statement contained information derived from the Bombay Stock Exchange Directory indicating that during the period 1965-70, the company had prospered, that the book value per equity share had risen from Rs.318.55 for the year ending December 31, 1965, to Rs.401 for the year ending December, 31, 1970, the earning per share had risen from Rs.8.37 per to Rs.44/- per share and that the dividend percentage had also risen from 2 per cent to 10 per cent for the same period. On the basis of the information contained in the letter of the Deputy Director and the documents annexed to it, the Income-tax Officer could have had reason to believe that the fair market value of the shares was far more than the sale price and that the market quotations from the Calcutta Stock Association shown by the respondent at the time of original assessment were manipulated ones and that as a result income chargeable to tax had escaped assessment. It could not be said that the information that was contained in the letter was not definite information, and could not be acted upon by the Income-tax Officer for taking action under section 147(b) of the Act. Merely because the notice was sent on the next day after receipt of the letter, this did not mean that the Income-tax Officer did not apply his mind to the information contained in the said letter. On the basis of the facts and information contained in the said letter, the Income-tax Officer, without any further investigation, could have formed the opinion that there was reason to believe that income of the respondent chargeable to tax had escaped assessment. The notice under section 147(b) was valid."
6.22 We noted that the Apex Court in the case of Purushottam Das Bangur (supra) has settled the law on this issue that at the time of initiation of the proceedings u/s. 147, the Assessing Officer should have the material relevant to the assessee. The information received from the Investigation Wing is also material if it contains the information regarding the assessee. The Assessing Officer at the time of recording of the reasons/formation of belief is not supposed to counter the evidence or material collected by him with the assessee. Even the source of the material cannot be asked by the assessee. If the material or the information belongs to the assessee, in our opinion, the Assessing Officer has a bona fide belief to record the reasons. The court cannot look into the sufficiency of the material held by the Assessing Officer for the formation of the belief. Once the proceedings are initiated, the onus is on the Assessing Officer to prove that the assessee has escaped the income and for that he has to give the hearing to the assessee and give all the material and evidence collected by him so that the assessee may contradict the same. If the Assessing Officer does not have the material, the reasons cannot be regarded to be bona fide and the initiation of the proceedings can be quashed. If the initiation is valid and subsequently, the assessee proves that there is no escapement of income, the assessment so framed could be quashed/cancelled. We noted that in the decisions relied on by the learned AR, the decision of the Supreme Court Purushottam Das Bangur (supra) which has settled the position of law has not been discussed. The law pronounced by the Supreme Court is the law of land and is binding on all the courts what to talk of this Bench of the Tribunal. The decision of Apex Court in the case of Johri Lal (HUF) v. CIT [1973] 88 ITR 439, Sheo Nath Singh v. AAC [1971] 82 ITR 147 (SC) and Ganga Saran & Sons (P) Ltd. v. ITO [1981] 130 ITR 1/6 Taxman 14 (SC) also, in our opinion, will not assist the assessee as in the case of the assessee, the Assessing Officer while recording the reasons has the relevant material to form the belief from which a person of ordinary prudence could form as held by us in earlier paragraph.
7. We, therefore, set aside the order of CIT(A) in respect of all the assessees on this issue and hold that the AO has 'reason to believe' to initiate the reassessment proceedings. Since we noted in the preceeding paragraph the CIT(A) has not given any finding on the ground of the assessee that initiation of the proceedings are barred by limitations, this issue will automatically get survived before CIT(A).
8. In the result, all the appeals filed by the Revenue are allowed.
JYOTI 
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FACTS
 
	■ 
	 
	The assessee company was engaged in rendering software development services to its AE.

	■ 
	 
	In course of transfer pricing proceedings, the TPO on the basis of arithmetic mean margin of comparables selected by him, made certain adjustment to the assessee's ALP.

	■ 
	 
	The DRP set aside objections raised by the assessee.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	As regards the determination of arm's length price the first objection raised by assessee is regarding application of upper filter up to Rs. 200crores as the assessee was a mid sized company having a turnover of Rs. 23 crores only. The TPO had selected comparable which had turnover ranging from Rs.89 Crores to Rs.15000 crores and comparables selected by TPO do not match with the assessee company as the turnover of comparable was Rs.781 crores, Rs. 15648 crores, Rs.572 crores, Rs.409 crores etc. which is exorbitant when compared with the turnover of the assessee, which is mere Rs.23 crores. The comparison of a small assessee with giant sized companies having huge turnover will definitely not serve the purpose of selecting appropriate comparables. [Para 10]

	■ 
	 
	In view of above, it is held that companies having turnover of more than Rs. 200 crores cannot be selected as comparable for the purpose of determining the arm's length pricing. [Para 13]

	■ 
	 
	As regards the issue raised by the assessee regarding the application of filter relating to employee cost, the assessee's submission cannot be accepted as a service provider company has necessarily to be a heavy employee cost company. The argument of assessee that a company might take employees on contract basis, do not hold any force as the argument is based only on assumptions. [Para 14]

	■ 
	 
	As regards the last argument of the assessee regarding inclusion of finance and bank charges in operating expenses while computing the margin of comparables, the said submission is accepted by taking a view that finance and bank charges form part of operating expenses and need to be included while calculating margin of comparables. [Para 17]

	■ 
	 
	Therefore, in view of the facts and circumstances of the present case, the Assessing Officer is directed to re-adjudicate the issue of arms length pricing and determine the same by excluding the comparables having turnover of more than Rs.200 crores. The Assessing Officer will also take into account the bank and finance charges as part of operating expenses of comparables for arriving at the margin. Similarly, Assessing Officer will only take segmental results relating to services only for comparing the companies as the consolidated results of these companies cannot be compared with the assessee, as assessee is admittedly into service providing activities. [Para 18]

	■ 
	 
	In view of the above, the appeal filed by the assessee is partly allowed for statistical purposes. [Para 19]
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ORDER
 
T.S. Kapoor, Accountant Member - This appeal is field by the assessee against the order of the Assessing Officer passed on 30.10.2012 u/s 143(3) read with section 144C of the Act. The assessee has raised various grounds of appeal. However mainly, assessee is aggrieved on two issues one of which relates to denial of exemption u/s 10A of the Act in respect of Gurgaon and Chennai units and the 2nd grievance of the assessee is with respect to adjustment in the transfer pricing made by the TPO.
2. At the outset, the Ld. A.R. submitted that grounds No.1 to 2.15 raised by the assessee are squarely covered in favour of the assessee vide tribunal order dated 15,03,2013 in I.T.A.No. Nos. 5585 and 5847 for the assessment year 2005-06 and 2007-08 in the case of assessee itself. In this respect, our attention was invited to the relevant findings as contained in the tribunal order vide para 6 to 6.6. Ld. A.R. further submitted that the Hon'ble High Court has already dismissed the appeal of the Revenue against the said Tribunal order vide order dated 18.07.2014 in I.T.A.No. 285 and 286 and in this respect, he placed a copy of the Hon'ble High Delhi Court order.
3. As regards the other issue of transfer pricing addition, the Ld. A.R. invited our attention to grounds raised by it as contained in para 3 to 3.12. In this respect, the Ld. A.R. submitted that this ground No.3 is general in nature and he will not be pressing grounds No.3.2, 3.7, 3.8 and 3.11. As regards ground No.3.3, the Ld. A.R. submitted that this ground is against the assessee in assessment year 2006-07, therefore, it needs to be dismissed. Ld. A.R. submitted that in rest of the grounds the grievance of the assessee is on four counts the first of which is the turnover filter. It was submitted that TPO has chosen to take lower filter with respect to turnover and did not include companies having turnover of less than Rs.1 crore whereas on the other hand, he has not capped upper filter. Ld. A.R. submitted that the appellant had operating revenue of only Rs.23.46 crores against operating expenses of Rs.21.13 crores and thereby providing the profitability of Rs.11.05 % of operating expenses whereas the turnover of comparables was up to Rs.15000 crores and in this respect our attention was invited to page 5 of the synopsis to highlight the turnover of comparables. The Ld. A.R. submitted that TPO had applied lower filter of Rs.1 crores but failed to apply upper filter of 200 crores which was not justified as in a series of judicial orders, it has been held that upper filter turnover filter up to Rs.200 crores should be applied to select the comparables and in this respect our attention was invited to a decision of Hon'ble Delhi High Court in the case of CIT v. Agnity India Technologies (P.) Ltd. [2013] 219 Taxman 26/36 taxmann.com 289 (Delhi) wherein the Hon'ble Court had confirmed the order of the Tribunal wherein Hon'ble Tribunal had excluded the comparables with high turnover like Infosys for benchmarking international transactions entered into by a captive service provider. It was further submitted that following this decision the Tribunal, in the case of Atrenta India (P.) Ltd. v. ITO [2014] 62 SOT 38/42 taxmann.com 584 (Delhi -Trib.) has also excluded the Infosys as comparable. The Ld. A.R. submitted that 9 comparables selected by TPO were having turnover ranging from Rs.89 croes to 15000 crores which included the giants like Infosys, Wipro, Igate and Flextronics etc. It was submitted that the assessee was having small turnover of Rs.23 crores and, therefore, was not comparable with the giants. To further support his arguments, Ld. A.R. invited our attention to various case laws decided by various benches of the Tribunal wherein application of upper filter of Rs.200 crores was upheld. Our specific attention was invited to list of such cases as noted on page 4 of his synopsis.
3.1 The second limb of arguments of Ld. A.R. related to the action of TPO wherein he applied employee cost filter. It was submitted that TPO had excluded certain companies as comparables by applying employee cost filter and had excluded those companies which had employee cost of less than 25% of total cost. The ground for adopting such a filter was that a service company must necessarily have strong employee base and, therefore, was necessarily to be a high employee cost company. In this respect, Ld. A.R. argued that it is not necessary for a company to itself hire personnel as their employees to render services and on the contrary a company may enter into an agreement with an independent contractor for supply of personnel and in that case, the expenses incurred for contracting employees would be depicted in the P & L account as administrative costs and not as employee cost and, therefore, it was submitted that such a filter can never be applied. To support his arguments, Ld. A.R. invited our attention to order dated 15.01.2013 of Hyderabad Bench of ITAT in I.T.A.No. 645/2009 wherein the Tribunal had upheld the action o Ld. CIT(A) in deciding the application of this filter. In view of the above, it was argued that TPO may be directed to include all companies which have been excluded on the basis of this filter for the purpose of benchmarking the international transactions.
4. The 3rd argument taken by the Ld. A.R. is with respect to inclusion of 4 comparables namely M/s. Avani Sincom Technologies, Kals Information System, Bodhtree Consulting Ltd. and LGS Global Ltd. Ld. A.R. submitted that M/s. Avani Cincom Technologies and Kals Information System are also engaged in the development and sale of products and therefore, was not comparable with the assessee as assessee was not into development and sale of products but was only a consulting service provider. Ld. A.R. relied upon a number of case laws wherein the above said companies were found to be functionally different in view of their involvement of Product development and their sale. Our specific attention was invited to page 6 & 7 of synopsis where the following case laws were mentioned.
	(i)
	 
	Cincon Systems India (P.) Ltd. v. ACIT (sic)

	(ii)
	 
	Witness Systems Software India (P.) Ltd. v. Dy. CIT [2013] 34 taxmann.com 183/[2014] 61 SOT 64 (Bang. - Trib.).

	(iii)
	 
	LG Soft India (P.) Ltd. v. Dy. CIT [2013] 35 taxmann.com 202 (Bang. - Trib.)

	(iv)
	 
	Bearing Point Business Consulting (P.) Ltd. v. Dy. CIT [2013] 57 SOT 244/33 taxmann.com 92 (Bang. - Trib.).

	(v)
	 
	Trilogy E Business System India v. Dy. CIT [2013] 140 ITD 540/29 taxmann.com 310 (Bang. - Trib.)

	(vi)
	 
	Logica (P.) Ltd. v. Asstt. CIT [2013] 36 taxman.com 374 (Bang. - Trib.)

	(vii)
	 
	Telacordia Technologies (P.) Ltd. v. Asstt. CIT [2012] 137 ITD 1/22 taxmann.com 96 (Mum.)"


4.1 It was submitted that in all above cases, the two companies were excluded as comparables because of their involvement in product development services. It was submitted that assessee is only a captive service provider and is therefore, not comparable with the above.
5. As regards Global Ltd., it was submitted that while applying the filter the said company did not figure in the result. However, TPO at his own in an arbitrary manner in the notice u/s 133(6) of the Act to the said company called for the details of financial results. Whereas, on the other hand, a company, which formed part of search results, i.e. Arman Software Pvt. Ltd., was not selected. It was argued that action of TPO is arbitrary wherein he picked up only high margin companies left lower margin companies which is contrary to the principles of tax administration and tax recovery. It was submitted that Tax Officer must not act in a prejudicial manner and must hold the scales evenly between collection of revenue and the interest of the tax-payer. It was submitted that if LGS Global is to be included then Aarman Software (P) Ltd. should also have been included or otherwise it should have been excluded. As regards the Bothtree Consulting Ltd. it was submitted that the Tribunal in I.T.A.No. 5293 in the case of Atrenta India (P.) Ltd. (supra) had set aside the issue of comparability of above company to the office of the Assessing Officer on the ground that it was not clear from annual report of the said company as to whether it was into the business of software development services and whether it was engaged in the business of I T enabled services.
5.1 Making fourth argument Ld. A.R. submitted that finance and bank charges form part of operating expenses and therefore Assessing Officer's action in excluding the same while computing the margin of comparable was not justified. In this respect reliance was placed in the case of Polartech India (P.) Ltd. v. Asstt. CIT [2013] 40 taxmann.com 8 (Hyd. - Trib.) wherein DRP itself upheld the action of TPO in including finance and bank charges in operating expense while computing the margins. Ld. A.R. further submitted that the above proposition is also supported by the fact that even in the Safe Harbour Rules dated 18.09.2013, the finance and bank charges have not been excluded from the list of operating expenses even though interest and foreign exchange gain / loss has specifically been excluded from the list of operating expenses.
6. Ld. D.R. in respect of deduction u/s 10A has relied upon the orders of authorities below. Arguing upon the transfer pricing issue, Ld. D.R. submitted that considering objections of the assessee, DRP had already directed the exclusion of one comparable. As regards the argument of the Ld. A.R. regarding application of lower filter of Rs.1 crore, Ld. D.R. submitted that lower turnover filter is applied in view of the fact that financial results of the assessees having turnover of less than Rs.1 crores are volatile and are not reliable. The plea of the Ld. A.R. regarding upper cap is totally misconceived. It was submitted that in many cases TPOs have repeatedly demonstrated that the turnover and profitability have no correlation of statistical significance. Regarding reliance to the case law of Cincom Systems in I.T.A.No. 761/D/2012, the Ld. D.R. submitted that the findings of the Tribunal were not based on this aspect and only remote reference to turnover was made. Referring to the judgement of Hon'ble Delhi High Court in the case of Agnity India Technologies (P.) Ltd. (supra) as relied upon by the Ld. A.R., Ld. D.R. submitted that the Hon'ble High Court has not upheld the turnover filter band as the assessee has tried to make it appear. It was submitted that the Bench had followed the concept of Giant Entity versus pygmies and have nowhere upheld the turnover band as propounded by Ld. A.R. Therefore, he submitted that this contention of Ld. A.R. that all comparables having turnover in excess of Rs.200 crores are to be essentially excluded, is fallacious and not as per intent of the law. Only the functional comparability is the key and the stark economic advantage conferred upon the Giant Sized entities may also be a factor but sheer turnovers cannot be bound in such straitjacket version of turnover bands. Ld. D.R. tried to explain the situation by hypothetically assuming that if a turnover filter of Rs.1 to Rs.200 crores is applied then what would be the scenario in a case where an entity having turnover of Rs.150 crores and there are comparables with Rs.220 crores turnover and Rs.10 crores turnover. Therefore, it was prayed that no cap filter can be applied as they will create havoc in working out ALP. He submitted that a lower threshold of Rs.1 crores has entirely different logic which is not to create a turnover band. In this respect, reliance was placed in the case law of Net Hawk Networks India (P.) Ltd. v. ITO [2014] 41 taxmann.com 250 (Mum. - Trib.). In view of the above case law, it was submitted that capping of turnover as sought by the assessee is not tenable in law.
7. As regards the argument of Ld. A.R. regarding employee cost filter, Ld. D.R. submitted that this logic has repeatedly been rejected by various benches of ITAT and, therefore, it was argued that application of this filter is valid and deserves to be upheld. Reliance in this respect was placed on the following case laws as stated in the written synopsis at page 6.
	(i)
	 
	Capital I Q Information Systems (I) (P.) Ltd. v. Asstt. CIT [2012] 26 taxmann.com 31 (Hyd.)

	(ii)
	 
	Wills Processing Services (I) (P.) Ltd. v. Dy. CIT [2013] 57 SOT 339/30 taxmann.com 350 (Mum. - Trib.)

	(iii)
	 
	Asstt. CIT v. Maersk Global Service Centre (I) (P.) Ltd. [2012] 14 ITR 541/[2011] 16 taxmann.com 47 (Mum.)

	(iv)
	 
	ITO v. Nextlink India (P.) Ltd. I.T.A.No. 454/Bang/2011

	(v)
	 
	Nomura Fin Services (P.) Ltd. v. Asstt. CIT [2013] 145 ITD 424/33 taxmann.com 4 (Mum. - Trib.)

	(vi)
	 
	Cognizant Technology Services (P.) Ltd. v. Asstt. CIT [2014] 47 taxmann.com 209 (Hyd. - Trib.)

	(vii)
	 
	Zavata India (P.) Ltd. v. Dy. CIT [2013] 35 taxmann.com 423 (Hyd. - Trib.)

	(viii)
	 
	Market Tools Research (P.) Ltd. v. Asstt. CIT [2014] 150 ITD 296/[2013] 32 taxmann.com 358 (Hyd.)


8. Replying to the argument of Ld. A.R. regarding exclusion of 4 comparables, namely M/s. Avani Sincon Technologies, Kals Information System, Bothtree Consulting Ltd. and LGS Global Ltd. Ld. D.R. submitted that in respect of Avani Sincon Technologies, the TPO has used segmental data and had obtained information u/s 133(6) to find out comparability. Moreover, it was submitted that Avani Sincon Technologies has termed itself is purely software developer. As regards Kals Information System, Ld. D.R. submitted that the assessee itself had accepted Kals Information Systems Ltd. as comparable and in this respect our attention was invited to page 48 of TPO's order. As regards LGS Global Ltd., and ARMAN Software the Ld. D.R. submitted that TPO at page 66-75 has clearly dealt with these comparables. In view of the above arguments, it was submitted that no cherry picking was done by TPO and rather he has gone by the information available as per annual report. As regards reliance placed by Ld. A.R. on Safe Harbour Rule, Ld. D.R. submitted that shelter can only be taken on fulfillment of certain conditions. Regarding financial and bank charges, Ld. D.R. submitted that they do not directly constitute operating expenses.
9. We have heard rival parties and have gone through the material placed on record. In respect of the issue regarding deduction u/s 10A, we find that the issue is squarely covered in favour of the assessee with the order of Hon'ble High Court in the case of assessee itself wherein, the Hon'ble High Court had dismissed the appeal of the revenue by observing as under:
"In respect of the Assessment Year 2005-06, the contention of the revenue IS that the unit at Gurgaon had not commenced commercial production In the Assessment Year 2005-06. It is highlighted that the agreement between the assessee and the Software Technology Park of India (STPI) was executed on 31st March, 2005 i.e. on the last day of the financial year and invoices worth Rs. 1.93 Crores were issued on the same date. Secondly, it is stated that the assessee has failed to furnish commencement intimation within one month to STPI as per STPI's letter dated 31st March, 2005 Subsequent confirmation to STPI by the respondent-assessee dated 10lh December, 2007, would imply that the respondent-assessee should be denied benefit under Section l0A of the Act.
With regard to the first contention, we find that the appellant-revenue has oscillated. The Assessing Officer and Commissioner of Income Tax (Appeals) have held that the assessee had not started commercial production in the year ending 3l.03.2005, but, the Assessing Officer had also observed that the assessee has started production even prior to 15.03.2005, when the STPI approved the proposal. Apart from the aforesaid contradictory factual assertion in the assessment order, the Tribunal has recorded finding of fact that the assessee had made and issued invoices on 31.03.2005. Categorical factual finding is that the assessee satisfied the requirement of commencement of production stipulated in Section l0A of the Act. We shall examine, whether the said factual finding requires interference.
Commissioner of Income Tax (Appeals) has noticed that the assessee was incorporated sometimes in December 2003 and had applied for STPI approval on 14.12.2004. Subsequently, letter dated 15.03.2005 was issued by STPI, granting approval and stipulating that the assessee should commence production within three years. Thereafter, the legal formality was completed when agreement dated 31.03.2005 was executed between STPI and the assessee. The assessee could not place on record the copy of the letter written by them, informing STPI about commencement of production, but, there was evidence in the form of reports for the months of January, February and April, 2006, which were examined and referred by the _ Tribunal. The date of commencement of production as recorded therein was 01.04.2004. Thus, confirming that the date of commencement of commercial production was before 31.03.2005. Subsequently, the assessee had also written letter dated 10.12.2007, intimating the date of commencement of production, which was accepted by the STPI. The Tribunal has rightly observed that intimation to STPI was a mere ministerial requirement and not a precondition for registration, which was granted earlier. No benefit or advantage was obtained by the assessee by wrongly claiming and raising the invoices on 31.03.2005. Even if they had raised the invoices in the next financial year, benefit of Section 10A would have been available on the invoice amount. It is accepted that benefit of Section 10A was granted in the Assessment Order in the next assessment year.
It is interesting to note that the Dispute Resolution Panel for the Assessment Year 2006-07 had accepted the assessee's claims under Section 10A of the Act. We have noticed the reasoning given by the Dispute Resolution Panel for the assessment year 2007-08 but do not find justification or good cause/reason to deviate from the first finding and opinion given by Dispute Resolution Panel in the earlier year. Finding of the Tribunal that the assessee has commenced production on or before 31.03.2005, we do not think, that can be regarded as perverse or an incorrect finding.
Even on the question of change of residence, the issue was examined factually and it was noticed that the location of the unit had changed from 6th Floor, Enkay Tower, Vanijya Nikunj, Udyog Vihar, Phase-V, Gurgaon to 276, Phase IV, Udyog Vihar after 31.03.2005. The STPI had renewed and granted further registration to the respondent-assessee's unit even after the change and shifting to the new location.
In respect of the Chennai unit, with regard to the Assessment Year 2007 -08, the contention of the revenue is that this unit was formed and had commenced operations/production in January, 2004 and registration under the STPI was granted on 27.03.2006.
It is clear from the aforesaid (acts that the respondent-assessee had enjoyed STPI registration during the entire financial year ending 31.03.2007. The only question is whether, the assessee should be denied benefit of Section 10A of the Act as the unit at Chennai was formed and had commenced production in the year 2004 but registration was granted on 27.03.2006. The issue is covered against the appellant/revenue by a decision dated 04.02.2014 in ITA No. 54212013, The Commissioner of Income Tax Tax- v. M/s. Quantum Coders Ltd. The said judgment takes note of the judgment of the Kamataka High Court in ITA No. 32312010, Commissioner of Income Tax v. M/s. Expert Outsource Pvt .. Ltd., [2013] 358 ITR 518 (Karn) and the decision of IT AT, Chennai Bench in Nagesh Chundur v. Assistant Commissioner of Income Tax, ITA 83/Mds/20 11 dated 01.06.2011. Learned counsel for the respondent-assessee has drawn our attentionto the decision of the Madras High. Court in Nagesh Chundur v. Commissioner of Income Tax and Commissioner of Income Tax v. Nagesh Chundur, [2013] 358 ITR 521 (Mad), wherein the view taken by the Tribunal has been affirmed. This is in consonance with the view expressed by the Division Bench of this Court in M/s. Quantum Coders Ltd. (supra). On this aspect, therefore, the answer being clear and already adjudicated, no substantial question of law arises.
The appeals are accordingly dismissed."
9.1 Therefore, following the above we also hold the issue in favour of the assessee and in view of this, grounds No.1, 2 - 2.15 are decided in favour of the assessee.
10. As regards the determination of arms length prices the first contention raised by the Ld. A.R. is regarding application of upper filter up to Rs.200 crores as the assessee was a mid sized company having a turnover of Rs.23 crores only. The Assessing Officer had selected comparable which had turnover ranging from Rs.89 Crores to Rs.15000 crores and comparables selected by TPO does not match with the assessee company as the turnover of comparable was Rs.781 crores, 15648 crores, Rs.572 crores, Rs.409 crores etc. which is exorbitant when compared with the turnover of the assessee, which is mere Rs.23 crores. The comparison of a small assessee with giant sized companies having huge turnover will definitely not serve the purpose of selecting appropriate comparables. Hon'ble High Court vide order dated 10.07.2013 in the case of Agnity India has confirmed the findings of the Tribunal whereby the Tribunal on the issue of comparables had held as under:
"5. We have considered the facts of the case and submissions made before us. We find that there is no dispute on the issue that cost plus method is the most appropriate method for valuing controlled-international- transactions in this case. The assessee had selected 23 comparables and adjustment was made towards working capital. On this basis the mean of the comparables was worked out 10% against the margin of 17% shown by the assessee. TI1e details of this working are as under:—
	Company Segmental Name-Prowess,
	Capitaline & Databese
	Working capital adjusted OP/TC

	E Star Infotech Ltd.
	Prowess
	15%

	Goldstone Technologies Ltd. ;
	Prowess
	8%

	Larsen & Tubro Infotech Ltd.
	Prowess
	9%

	Melstar Inforfmation Technologies Ltd.
	Prowess
	4%

	Netvista Information Technology Ltd.
	Prowess
	15%

	Orient Information Technology Ltd.
	Prowess
	17%

	Pentamedia Graphics Ltd.
	Prowess
	12%

	Sat yam Computer Servioces Ltd.
	Prowess
	29%

	Shree Tulsi Online. Com Ltd.
	Prowess
	-10%

	Sun Beam Infotech Ltd. (Hit Kit)
	Prowess
	7%

	Transworld Infotech Ltd.
	Prowess
	30%

	VJIL Consulting Ltd.
	Prowess
	2%

	VMF Soft Tech Ltd.
	Prowess
	1%

	Akshay Software Technologies Ltd.
	Capitaline
	10%

	Kale Travel Technologies Ltd.
	Capitaline
	6%

	Pentagon Global Solutions Ltd.
	Capitaline
	2%

	Systernlogic Solutions Ltd.
	Capitaline
	24%

	Powersoft Global Solutions Ltd.
	Capitaline
	24%

	Advanced Micronic Devices Ltd.(Information Technology)
	Seg-P
	7%

	Tata Infotech Ltd.
	Seg-p
	10%


5.1 In the proceedings before the TPO, the number of comparable cases was reduced to 20. He included the case of Infosys Technologies Ltd. and excluded some case for the reasons mentioned earlier. No adjustment was made on account of working capital The mean was worked' at 27.08% against the margin of 17% declared by the assessee.
5.2 Various arguments, as stated earlier, were. taken before the DRP which inter-alia included rejection of comparable cases; application of arbitrary filter of wage to sales ratio; ignoring that the assessee is a limited risk company; inclusion of Infosys Technologies Ltd.; and inclusion of Sat yam Computers' Services Ltd. in. spite of the. fact that its data is not reliable as publicly known. On the basis of these. arguments, the DRP excluded the case of Sat yam Computers Services Ltd., thereby reducing the arm's length margin to 25.6%. It is argued that the case of the assessee is not comparable with Infosys Technologies Ltd., the reason being that the latter is giant in the area of development of software and it assumes all risks, leading to higher profit. On the other hand, the assessee is a captive unit of its parent company in the USA and it assumes only limited currency risk.
Having considered these points, we are of the view that the case of aforesaid Infosys and the assessee are not comparable at all as seen from the financial data etc. of the two companies mentioned earlier in this order. Therefore, we are of the view that this case is required b excluded. Once that is done, it is the accepted position of both the parties that the results of the assessee are in line with the mean margin of comparable cases even if no adjustment is made on account of capital etc. therefore, it is held that no adjustment was required to be made to the results declared by the assessee company."
11. The issue of capping of upper filter up to Rs.200 crores has been decided in favour of the assessee in various case laws as relied upon by the Ld. A.R. which are listed at page 4 of the synopsis filed by the Ld. A.R. To quote finding out of a few of them, we quote the findings in the case of 24/7 Customer.Com (P) Ltd. v. Dy. CIT [2013] 140 ITD 344/[2012] 28 taxmann.com 258 (Bang.), the Tribunal vide para 14.3 has held as under:
"We have heard both parties, carefully considered the submissions made, judicial decision relied on the material on record. The Tribunal in the assessee of Genysys Integrating Systems (India) (P) Ltd. (supra) held that only companies within the turnover range of Rs.1 crore to Rs.200 crores should be taken into consideration for the transfer pricing study. We are of the considered view that the cited case squarely applies to the assessee's case as the turnover of the assessee being approximately Rs.66 crores falls, within the range of Rs.1 crore to Rs.200 crores. Therefore, respectfully following the decision of the co-ordinate Bench of this Tribunal in the case of Genysys Integrating Systems (India) (P) Ltd. (supra), we directs the Assessing Officer/TPO that only those companies having a turnover of Rs.1 crore to Rs.200 crores be taken as comparable companies and to consequently exclude Wipro BPO Ltd. which has a turnover of Rs.322 crores in the relevant period."
12. Similarly, in the case of LG Soft India (P.) Ltd. (supra), the Tribunal has held as under:
'We have heard the rival submissions and perused the materials on record. Before we proceed to consider the issues, it is to be mentioned the line of business of the present case and that of Trilogy E-business Software India (P.) Ltd. (supra), Telecordia Technologies India (P.) Ltd. (supra) and CSR India (P.) Ltd. (supra) are similar, namely, development of software and the size turnover range was also similar to that of the assessee's in the instant case. Further, the assessment year 2007-08 was subject matter of consideration in the case of Trilogy E-Business Software India (P.) Ltd. (supra),- Telecordia Technologies India (P.) Ltd. (supra) and CSR India (P.) Ltd. (supra) and the cornparables selected by the TPO in those cases are identical to that of the present case. Therefore, the finding recorded in the Case of Trilogy E-Business Software India (P.) Ltd. (supra), Telecordia Technologies India (P.) Ltd. (supra) and CSR India (P.) Ltd. (supra) will hold good in -this case also. We shall now proceed to dispose off of the issues raised by the assessee as under:
Turnover filter:
3.6.1 The TPO had, while selecting the above 26 com parables, applied a lower turnover filter of Rs.1 crore, but, preferred not to apply any upper turnover limit. The size of the comparable is an important factor in comparability. The ICAI TP Guidance Note has observed that the transaction entered into by a Rs.1000 crores' company cannot be compared with the transaction entered into by Rs.10 crores company and the two mast obvious reasons are the size of the two companies and related economies of scale under which they operate. The TPO's range had resulted in selection of companies as comparable such as Infosys Technologies Limited which was 150 times bigger than that of the assessee. The earlier Bench of this Tribunal in the case of Genisys Integrating Systems (India) (P.) Ltd. (supra) - relying on Dun and Bradstreet's analysis had held that turnover range of Rs.1 crore to Rs.200 crores is appropriate. The said proposition has been followed by the earlier Benches of this Tribunal in the following cases:
	(i)
	 
	Kodiak Networks (I) (P.) Ltd. v. Asstt. CIT [2012]18 Taxmann.com 32/51 SOT 191 (Bang,);

	(ii)
	 
	Genesis Microchip (I) (P.) Ltd. v. Dy. CIT [2012] 20 taxmann.com 237/135 ITD 533 (Bang.);

	(iii)
	 
	Electronic for Imaging India (P.) Ltd. [IT Appeal No. 1171/Bang.l201 0; & Trilogy E-Business Software India (P.) Ltd. (supra) .


3.6.2 In the case of Genesis Microchip (1) (P.) Ltd. (supra), relying on Dun & Bradstreet analysis had observed as under:
"9 We find that the TPO himself has rejected the companies which are making losses as comparables. This shows that there is a limit for the lower end for identifying the comparables. In such a situation, we are unable to understand as to why there should not be an upper limit also. What should be upper limit is another factor to be considered? We agree with the contention of the learned counsel for the assessee that the size matters in business. A big company would be in a position to bargain the price and also attract more customers. It would also have a broad base of skilled employees who are able to give better output. A small company may not have these benefits and, therefore, the turnover also would come down reducing profit margin. Thus, as held by the various benches of the Tribunal, when companies which are loss making companies should also be excluded. For the purpose or classification of companies on the basis of net sales or .turnover, we find that a reasonable classification has to be made. Dun & Bradstreet is "more suitable and reasonable. In view of the same, we hold that the turnover filter is very important and the companies having a turnover of Rs.1 crore to Rs.200 crores have to be taken as a particular range and the assessee being in that range having turnover of 8.15 crores the companies which also have turnover of 1.00 to 200 crores only should be taken into consideration for the purpose of making TP study."
3.6.3 The above view has been followed in the case of Trilogy E Business Software India (P) Ltd. (supra) and the relevant portion of the finding is extracted as under: "20. In this regard, we find that the provisions of law pointed out by the learned counsel for the assessee as well as the decisions referred to by the Id. Counsel for the assessee clearly lay down the principle that the turnover filter is an important criteria in choosing the comparables. The assessee's turnover is Rs.47,46,66,638/-. It would, therefore, fall within the category of companies in the range of turnover between 1 crore and 200 crores (as laid down in the case of Genesis Integrating Systems (India) Pvt. Ltd v. DCIT in ITA.No.1231/Bang/20 I 0). Thus, companies having turnover of more than 200 crores have to be eliminated from the list of comparables as laid down in several decisions referred to by the Id. Counsel for the assessee. Applying those tests, the following companies will have to be excluded from the list of26 comparables drawn by the TPO, viz.,:
	 
	Turnover 
	(Rs) 

	 
	(1) Flextronics Software Systems Ltd.
	848.66 crores

	 
	(2) iGate Global Solutions Ltd
	747.27 crores

	 
	(3) Mindtree Limited
	590.39 crores

	 
	(4) Persistent Systems Limited
	293.74 crores

	 
	(5) Sasken Communication Technologies Limited
	343.57 crores

	 
	(6) Tata Elxsi Ltd
	262.58 crores

	 
	(7) Wipro Ltd.
	961.09 crores

	 
	(8) Infosys Technologies Ltd.
	13149.00 crores"


3.6.4 In view of the above said reasoning and the findings of the Benches of this Tribunal (supra), the following eight companies will have to be eliminated from the list of comparables selected by the TPO, namely:
(1) Flextronics Software Systems Ltd.
(2) iGate Global Solutions Ltd
(3) Mindtree Limited
(4) Persistent Systems Limited
(5) Sasken Communication Technologies Limited
(6) Tata Elxsi Ltd
(7) Wipro Ltd
(8) Infosys Technologies Ltd
It is ordered accordingly.'
13. Similar is the position in all the cases relied upon by Ld. A.R., therefore, we do not see any hesitation in holding that company having turnover of more than Rs.200 croes cannot be selected as comparable for the purpose of determining the arms length pricing.
14. As regards the issue raised by the Ld. A.R. regarding the application of filter relating to employee cost filter, we are not in agreement with the arguments of the Ld. A.R. as we are of the firm opinion that a service provider company has necessarily to be a heavy employee costs company. The argument of Ld. A.R. that a company might take employees on contract basis, do not hold any force as the argument is based only on assumptions. Therefore, we are not in agreement with the arguments of the Ld. A.R.
15. As regards the argument of Ld. A.R. regarding exclusion of LGS Global Ltd., Avani Cincon, Kals Information Systems and Bothtree Consultants, we are of the opinion that the company having similar functions can only be compared with the assessee and as per various decisions of the Tribunal as relied upon by the Ld. A.R., these companies were into development of the product also in addition to the business of providing services.
16. Ld. D.R. had argued that the TPO had taken segmental figures only to make the comparison. Therefore, we hold that this issue can be examined by the Assessing Officer afresh to ascertain as to whether segmental data relating to the provision of services were used or consolidated results were used for making comparison.
17. As regards the last argument of the Ld. A.R. regarding inclusion of finance and bank charges in operating expenses while computing the margin and comparables, we are in agreement with the argument of the Ld. A.R. that finance and bank charges form part of operating expenses and need to be included while calculating margin of comparables.
18. Therefore, in view of the facts and circumstances of the present case and in view of the discussions made above and in view of various judicial pronouncements, we direct the Assessing Officer to re-adjudicate the issue of arms length pricing and determine the same by excluding the comparables having turnover of more than Rs.200 crores. The Assessing Officer will also take into account the bank and finance charges as part of operating expenses of comparables for arriving at the margin. Similarly, Assessing Officer will only take segmental results relating to services only for comparing the companies M/s. Kals Information Systems, Avani Cincon, LGS Global Ltd. and Bothtree Consulting Systems as the consolidated results of these companies cannot be compared with the assessee, as assessee is admittedly into service providing activities. It is further directed that if segmental results of the above companies relating to similar services as being provided by assessee are not available, then these companies will have to be excluded as comparables as held in various judicial pronouncements relied upon by Ld. A.R.
19. In view of the above, the appeal filed by the assessee is partly allowed for statistical purposes.
SUNIL 

*Matter remanded/In favour of assessee.
IT/ILT : Income earned by assessee, a French resident, from sale of shares of Indian companies, could not be taxed under head 'capital gain' due to benefit conferred in terms of article 14(6) of India-France DTAA
IT/ILT : Where assessee, a non-resident, received certain amount of compensation from his power of attorney holder towards damages for breach of trust in respect of sale of shares of Indian companies, said amount being in nature of capital receipt, could not be brought to tax
■■■
[2014] 52 taxmann.com 24 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'L'
Income-tax Officer, (IT) Ward-2(1), Mumbai
v.
Vinay P. Karve*
R. C. SHARMA, ACCOUNTANT MEMBER 
AND AMIT SHUKLA, JUDICIAL MEMBER 
IT APPEAL NO. 2551 (MUM.) OF 2009
[ASSESSMENT YEAR 2005-06] 
SEPTEMBER  12, 2014 
Section 9 of the Income-tax Act, 1961 read with article 14 of the DTAA between India and France - Income - Deemed to accrue or arise in India (Capital gains) - Assessment year 2005-06 - Whether income earned by assessee, a French resident, from sale of shares of Indian companies, could not be taxed under head 'capital gain' due to benefit conferred in terms of article 14(6) of India-France DTAA - Held, yes [Para 17][In favour of assessee] 
Section 4 of the Income-tax Act, 1961 - Income - Chargeable as (Damages for breach of trust) - Assessment year 2005-06 - Whether where assessee, a non-resident, received certain amount of compensation from his power of attorney holder towards damages for breach of trust in respect of sale of shares of Indian companies, said amount being in nature of capital receipt, could not be brought to tax - Held, yes [Para 15][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a resident of France. After the death of the assessee's father in January 2000, certain dispute arose between the assessee and her brothers over the distribution of the estate of her late father, which included shares of Indian companies standing in the joint name of assessee and her father and brothers.

	■ 
	 
	The assessee had executed a general power of attorney in favour of 'R', to manage the affairs of the assessee in India.

	■ 
	 
	'R', allegedly sold the shares for Rs. 93.70 lakhs somewhere in the year 2002, and deposited sum of Rs. 60.32 lakhs in the bank account of the assessee in May 2002, i.e., in assessment year 2003-04.

	■ 
	 
	Once the dispute between the assessee and her brothers regarding the distribution of estate reached the stage of Police investigation and when the assessee had filed criminal complaint against her brother, the issue of shares came into lime light, it was then the assessee realised about the fraudulent misappropriation of the shares by 'R'. The assessee had then sent a legal notice to 'R', and later on her name was also implicated in the Police complaint and in the criminal suit.

	■ 
	 
	When the police gave a prima-facie finding that 'R' had fraudulently misappropriated the shares or had sold the shares, thereby cheating the assessee, 'R', offered to pay the balance sum of Rs. 33,38,135, as she claimed that the shares were sold for Rs. 93,73,135, in the year 2002 itself.

	■ 
	 
	In order to resolve the issue and save herself from criminal proceedings, 'R', came forward without of court settlement and settlement agreement was executed on 31-5-2004, with the assessee, wherein 'R', agreed to pay a sum of Rs. 1.20 crores, which included sum of Rs. 33,38,135, on account of shares. The settlement agreement specifically mentions that the cheque amount of Rs. 33,38,135, was given to the assessee towards balance consideration of shares. The balance lump sum amount of Rs. 86,61,865 which was inclusive of Rs. 15 lakhs in respect of land dispute was mainly on account of settlement of other disputes and differences.

	■ 
	 
	The entire amount of Rs. 1.20 crores as received by the assessee in terms of settlement agreement dated 31-5-2004, was assessed as 'income from other sources' by the Assessing Officer.

	■ 
	 
	The Commissioner (Appeals) held that major amount of approximately Rs. 102 lakhs was towards consideration of transfer of shares, hence, taxable as capital gains.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	The major issue for adjudication is, whether the amount of compensation of Rs. 1.20 crores is to be assessed under the head 'income from other sources' or 'capital gains' or partly as capital gain and or any other head of income. If the amount is to be taxed under the head capital gain then, admittedly the same is not taxable in the hands of the assessee in view of Article 14(6) of Indo-France DTAA and, therefore, the year of taxability of capital gain is not of much relevance, because even if it is held to be taxable in the assessment year 2003-04, then also it would be exempt in the hands of the assessee and if it is held to be taxable in assessment year 2005-06, then also it is exempt from taxation in the hands of the assessee. Thus, year of taxability, is not a subject matter of major dispute. [Para 12]

	■ 
	 
	From the perusal of the settlement agreement dated 31-5-2004, through which the disputed amount of Rs. 1.20 crores has been paid to the assessee, it is amply evident that it has been specifically mentioned that out of sum of Rs. 1.20 crores, only sum of Rs. 33,38,135, pertains to settlement towards transaction of shares in respect of which Police complaint against 'R', was filed by the assessee. The total sale consideration for sale of shares has been said to be for Rs. 93,70,135, out of which sum of Rs. 60,32,000, admittedly has been received by the assessee on 14-5-2002 i.e., in the assessment year 2003-04. This amount of Rs. 60,32,000, is not the subject matter of dispute in the sense that admittedly it is not the part of compensation amount of Rs. 1.20 crores. The balance amount of Rs. 86,61,865, has been stated in the settlement agreement, as 'other disputes and differences'.

	■ 
	 
	One of the other major dispute has been said to be on account of the sale of Alibaugh land for Rs. 15 lakhs, which has been fraudulently done by 'R', without the knowledge of the assessee. Insofar as the amount of Rs. 15 lakhs is concerned, the Commissioner (Appeals) has directed the Assessing Officer to tax the same under the head short-term capital gain against which the assessee is not in appeal. Thus, for this amount, there is no dispute. The balance sum of Rs. 71,61,865, has been stated to be for 'other disputes'. From the records and the impugned order, it is an admitted fact that in this case, no dispute other than the dispute relating to shares and land was involved. Thus, for the purpose of taxability/assessability of sum of Rs. 1.20 crores, the amount of Rs. 33,38,135, and Rs. 15 lakhs has to be segregated, because, the sum of Rs. 33,38,135, pertains to transaction of shares which is to be assessed and taxed under the head capital gains, which in the present case is admittedly not taxable by virtue of article 14(6) of DTAA. [Para 13]

	■ 
	 
	Regarding balance sum of Rs. 71,61,865, whether it can be held to be assessable under the head 'income from other sources' or 'capital gains' or not taxable at all. The said amount firstly, cannot be taxed under the head 'capital gain', because the terms of settlement agreement is very clear that transaction of shares was for sum of Rs. 93,70,135, out of which only Rs. 33,38,135, was due to the assessee and there cannot be any inference that the balance amount was also in lieu of shares, for the reason that at the time of settlement of agreement, the market value of these shares was very high.

	■ 
	 
	Nothing has been brought on record, either in the settlement agreement or any communication between the assessee and 'R', that high rise and high value of the shares as on May 2004, was the consideration for settlement of amount of compensation. In view of the clear cut terms of settlement agreement through which the assessee has received compensation of Rs. 1.20 crores, only the amount of Rs. 33,38,135, pertains to the dispute regarding shares and not the whole of the sum or major part of the sum, as held by the Commissioner (Appeals). [Para 14]

	■ 
	 
	The balance sum of Rs. 71,61,865, i.e. in the present facts, can neither be taxed as capital gain nor as income from other sources for the reason that the lump sum amount which has been agreed under the terms of settlement is basically a kind of compensation on account of personal damage done by 'R', on the assessee for committing fraud, misappropriation of assets and breach of trust. The settlement has been agreed only to withdraw the police complaint and criminal case filed in the Court of Chief Metropolitan Magistrate against 'R'. It was out of fear and to wringgle out from criminal case, 'R', agreed to pay the compensation amount. In this situation, such an amount of compensation is nothing else, but a capital receipt which beyond the purview of charging section, that is it is not taxable under the Act.

	■ 
	 
	Admittedly, it is not a case here, where the compensation has been paid on some kind of a breach of any agreement in the course of business or any transaction or any breach of contract between the two parties. Neither it is in the form of any interest on some principal amount, because nowhere it has been mentioned that 'R', will pay any interest on the delayed payment of shares sold by her in the year 2002. Thus, it cannot be taxed as income from other sources under section 56. Such a compensation is mainly towards damage for breach of trust or fraud which and has no co-relation with any such business transactions and, therefore, the compensation amount received by the assessee cannot be taxed under any heads of income. [Para 15]

	■ 
	 
	It is trite law that all the receipts in the hands of an assessee would not necessarily be income or deemed to be income for the purpose of income-tax, because it will depend upon the nature of receipt and the true scope and effect of the relevant taxing provisions. Here the payment is towards compensation on account of personal injury caused by fraud and breach of personal trust. The amount has been paid to withdraw the criminal complaint and suit. The nature and character of such kind of receipt cannot be brought under charging section and hence cannot be taxed under any other provision. [Para 16]

	■ 
	 
	Thus, firstly, out of sum of Rs. 1.20 crores, sum of Rs. 33,138,135, is assessable under the head 'capital gain' which cannot be taxed in case of the assessee due to benefit under article 14(6) of Indo-French DTAA. Secondly, sum of Rs. 15 lakhs towards sale of Alibaugh land has already been directed by the Commissioner (Appeals) to be taxed as short-term capital gain; and lastly, the sum of Rs. 71,61,865, cannot be taxed under the charging provision, as the same is compensation in the form of capital receipt. Accordingly, the ground raised by the department stands dismissed and the order of the Commissioner (Appeals) is only partly affirmed in the manner indicated above. [Para 17]


CASES REFERRED TO
 
DIT (International Taxation) v. NGC Network Asia LLC [2009] 313 ITR 187 (Bom.) (para 18).
Smt. Neeraja Pradhan  for the Appellant. V.G. Ginde  for the Respondent. 
ORDER
 
Amit Shukla, Judicial Member - The present appeal has been preferred by the Revenue challenging the impugned order dated 30th January 2009, passed by the learned Commissioner (Appeals)-XXXI, Mumbai, for the quantum of assessment passed under section 143(3), of the Income Tax Act, 1961 (for short "the Act") for the assessment year 2005-06, on the following grounds:—
	"1.
	 
	On the facts and in the circumstances of the case and in law, the Ld.CIT (Appeals), without verification of facts, erred in concluding that the consideration of Rs.l.20 crores (received in addition to Rs.60.32 lacs received in May, 2002) represents payments payments received for transfer of shares, though there was no proof of such transfer and whether the amount received was share consideration.

	2.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in coming to the conclusion that shares were sold in Assessment Year 2005-06 when there was no evidence of their sale at that point of time. In fact if at all the shares can be considered as sold- it is in 2002. The Ld. CIT (Appeal) ought to have verified the actual date of sale before deciding the issue especially when the part sale proceeds of Rs.60.32 lacs were allegedly received by the assessee as early as in May, 2002.

	3.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in coming to the conclusion that the amount ofRs.33.38 lacs mentioned in the 'Settlement' is out of the sale proceeds of the said shares. No evidence exists to prove that these proceeds were relatable to the sale of shares.

	4.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in directing the Assessing Officer to assess the sum of Rs.1 0 1.97 lacs (out of the total of Rs.1.20 crores received by the assessee) as 'Capital Gains'. It is not proved that these shares were sold at all hence the question of the amounts being treated as 'Capital Gains' cannot arise in the absence of such proof.

	5.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in holding that since the assessee is a non-resident and her income was subject to TDS and therefore, she is not liable to pay advance tax and accordingly in deleting the interest charged under section 234B of the Act amounting to Rs.12, 50,801/-."


2. Brief facts, qua the issue involved are that the assessee, since deceased, was non-resident British citizen, domiciled in France, as she was married to a French Painter, Mr. Bruce Tippet. She had filed her return of income on 29th January 2007, declaring total income of Rs.9,156. In the return of income, the assessee has given an explanatory note claiming exemption from capital gain on alienation of shares in view of Article-14(6) of the Indo-French DTAA. The said explanatory note read as under:—
"2. During the previous years ended 31.3.2005, the assessee settled the disputes with Ms. Rashmi Agrawal, concerning, among others, the principal dispute relating to the fraudulent disposal by Ms.Rashmi Agmwal of the shores (in certain Indian listed companies) belonging to the assessee. A copy of the settlement dated 11.6.2004 is enclosed herewith. As a result of the settlement reached, the assessee accepted monetary compensation of Rs.1,20,00,000/-, including the compensation in lieu of the said shares. Having regard to the nature of the principal dispute relating to the shares, the substance of the settlement reached in that context and the totality of the facts and circumstances of the case, the amount of compensation attributable to the said shares is worked out at Rs.1,01,97,000/-. According to the assessee, his sum when aggregated to the sum of Rs.60,32,000/- earlier received for the shares from Ms. Rashmi Agrawal pending the resolution of the dispute, constitutes the total consideration received by the assessee for giving up her claim to the said shares under the dispute. Hence, the total consideration received for the shares is taken at Rs.1,62,29,000/-. Since the assessee gave up her claim to the said shares on reaching the settlement on 11.6.2004, i.e. in the previous year ended 31.3.2005, the transfer of those shares has taken place in the previous year ended 31.3.2005, i.e. in the. A.Y. 2005-06. Hence, the tax consequence, if any, of the resultant capital gains that arose to the assessee on the alienation of the said shares is considered in the A Y. 2005-06.
Being a resident of France, the assessee claims total exemption in respect of the capital gains that arose on the alienation of the shares referred to in paragraph (2) above. The claim for exemption is based on the provisions of Article 14(6) of the Indo-French Tax Treaty, which are reproduced below for ready reference:—
	 
	**
	**
	**


4. Without prejudice to the above, and only for the sake of completeness of the information, the assessee has worked out the capital gains, if any, on the alienation of the said shares as under; through as stated above, the same are not taxable in India under the Indo-French Tax Treaty:-
	 
	Consideration received on alienation of shares (Note 2 above)
	 
	Rs. 1,62,29,000

	 
	Less: Deductions u/s 48
	 
	

	 
	(1) Expenses incurred in connection with the alienation (Note 5 below)
	Rs. 22,64,115
	 

	 
	(2) Cost of acquisition FMV as on 1.4.1981 of the shares alienated
	Rs. 16,07,571
	 

	 
	Long term capital gain (without indexation)
	 
	Rs. 1,23,57,314


5. The assessee has incurred the following expenses in connection with the aforesaid dispute and its settlement, which are deductible u/s 48 of the Act, being the expenses incurred in connection with the alienation (transfer):-
	 
	Travelling Expenses
	Rs. 4,73,655

	 
	Legal Expenses
	Rs. 17,90,460

	 
	TOTAL:-
	Rs. 22,64,115"


3. The genesis of the controversy regarding sale of shares and receipt of sum of Rs. 1.20 crores, after the death of her father, Late Shri Nityanand Vagle, in January 2000, when dispute arose between the assessee and her brothers, Shri N.N. Vagle and Shri K.N. Maloo, over the distribution of the estate of her late father. The estate included shares of 17 Blue Chip Companies (the details of which have been given at Page-4 of the assessment order), which were standing in the joint names of the assessee's late father either with Shri K.N. Maloo, or with the assessee. In order to transfer those shares in the name of the assessee alone and for handling the affairs in India, she had executed a general power of attorney in favour of her friend Ms. Rashmi Agarwal, in India on 16th June 2000. The share certificates were sent to Ms. Rashmi Agarwal, for getting them transferred in the name of the assessee. Thereafter, it appears that the assessee did not follow up with Ms. Rashmi Agarwal. Later on, when the dispute between the assessee and her brother reached the stage of criminal complaint and investigation by Police in the year 2003, the assessee was required to give the details of the shares which formed part of the estate of her late father. At this stage, the assessee sought information from Ms. Rashmi Agarwal, about the shares and at this stage, it was informed to her that all the shares were sold for sum Rs. 93,70,135, by Ms. Rashmi Agarwal, on behalf of the assessee in the year 2002 itself. After realising the foul play and cheating on the part of Ms. Rashmi Agarwal, the assessee sent a legal notice and later on implicated her and others, who were involved for the alleged fraud of selling of shares perpetrated by then in the criminal complaint filed before the Addl. Chief Metropolitan Magistrate. On the direction of the Magistrate, Police conducted an enquiry and investigation in the whole matter and gave a prima-facie finding that Ms. Rashmi Agarwal, and one Mr. Ambasthan, have fraudulently sold these shares and have cheated the assessee. Once the finding of the police was filed before the Magistrate, Ms. Rashmi Agarwal, sought to settle the dispute with the assessee and come forward with settlement agreement dated 31st Mary 2004, wherein she paid a sum of Rs. 1,20,00,000. It was agreed in the terms of settlement that the assessee will withdraw all the complaints filed against Ms. Rashmi Agarwal and others. Regarding the transfer of shares, the records suggest that Ms. Rashmi Agarwal, had sold these shares for sum of Rs. 93,70,135, out of which she had deposited sum of Rs. 60,32,000, in the bank account of the assessee on 14th May 2002, without intimating to the assessee. The balance amount of Rs. 33,38,135, was not paid. When the assessee realised about the fraud committed by Ms. Rashmi Agarwal, and the same was confronted through criminal complaint, then she, vide her letter dated 16th April 2004, had offered to pay the assessee the balance sum of Rs. 33,38,135. Thus, when this entire matter of fraud and appropriation was investigated by police and adverse finding was given then in order to save herself, Ms. Rashmi Agarwal, was force to settlement which was arrived for a lump sum payment of Rs. 1.20 crores, which also included the sum of Rs. 33,38,135. The balance sum of Rs. 86,61,865 [Rs. 1.20 crores (-) Rs. 33,38,135] was stated to be attribution of settlement of other disputes including appropriation and sale of Alibaug land belonging to the assessee. The entire settlement amount of Rs. 1.20 crores was credited to the bank of the assessee on 9th June 2004. The assessee had claimed that the entire amount of monitory compensation of Rs. 1.20 crores, is towards dispute relating to shares, because at the time of settlement, the value of these shares were more than 1.62 crores and since the assessee had received 60.30 lakhs earlier, therefore, the balance amount of Rs. 1.02 crores (approx.) pertains to compensation towards only. Thus, the transfer of these shares can be said to have arisen in the assessment year 2005-06, because the settlement had reached on 31st May 2004, when the assessee had given up her claim on the shares.
4. The Assessing Officer on the other hand held that the shares under consideration were sold by Ms. Rashmi Agarwal, in the year 2002, on behalf of the assessee which was much before the settlement date took place in the financial year 2004-05 and, therefore, the assessee's claim that sum of Rs. 1.20 crores received in the year 2004, was towards transfer of shares is not tenable. The assessee had already received sum of Rs. 60.32 lakhs on 14th May 2002, and instead of receiving balance amount of Rs. 33,38,135, the assessee has received Rs. 1.20 crores, which cannot be said to be on account of shares because it was only in pursuance of criminal complaints under various provisions of IPC against Ms. Rashmi Agarwal, that compensation was received by the assessee. Hence, the Assessing Officer concluded that the income chargeable under the head capital gain on transfer of shares had arisen in the assessment year 2003-04 and, therefore, such shares cannot be held to be transferred once again in the assessment year 2005-06. In the settlement agreement, there is no mention or any clause about agreeing for a high rise of the market price of the shares for the consideration for compensation. Thus, he held that if at all, any capital gain is to be taxed, then the same is taxable in the assessment year 2003-04 and what the assessee has received in this year i.e., Rs. 1.20 crores, the same is to be taxed as income from other sources. He categorically noted that the compensation received was only to avoid further legal disputes against Ms. Rashmi Agarwal, and, therefore, the consent agreement was signed for receiving the consideration of Rs. 1.20 crores, which cannot be attributed to transfer of shares, but should be taxed as income from other sources, which is characterized as "other income" under Article-23 fo DTAA between India and France. Since the income of Rs. 1.20 crores has arisen in India, therefore, the same is taxable in India as per said the Article. In the nut shell, the conclusion of the Assessing Officer is two fold; (i) the amount received by the assessee in lieu of transfer of shares is taxable as capital gain in the assessment year 2003-04, as the shares were transferred/sold in the financial year 2002-03; and (ii) the amount of compensation of Rs. 1.20 crores received by the assessee in terms of settlement agreement dated 31st May 2004, is to be taxed as income from other sources and not on account of shares as claimed by the assessee.
5. Before the learned Commissioner (Appeals), the assessee submitted that she had attributed major portion of the settlement amount to the shares (which were fraudulently sold / appropriated by Ms. Rashmi Agarwal), because it was on account of shares only that such a compensation was received, looking to the market value of the shares in 2004. Since the settlement on account of shares was made in the assessment year 2005-06, which is admittedly not taxable under Article 14(6) of Indo-France DTAA, therefore, capital gain was claimed exempt in this year. It was reiterated that the assessee never instructed for selling of shares to Ms. Rashmi Agarwal, but only for getting it transferred in her name. The assessee was not aware that the shares have been sold and part of the sale proceeds have been deposited her bank account in 2002. It was only when the complaint was lodged and criminal suit was filed, that settlement was arrived with the assessee herein she received the true value of the shares. All this happened in the financial year 2004-05. The assessee's submissions were two fold, firstly, the transactions and settlement of shares took place in A.Y. 2005-06 and secondly, amount of settlement was in lieu of shares only. Regarding first issue, it was submitted that the payment of Rs. 33,38,135, (part of the sale proceeds of Rs. 93,70,135) was offered to the assessee in the F.Y. 2004-05 i.e., vide letter dated 16th April 2004, by Ms. Rashmi Agarwal, which was done only when the police complaint was lodged and investigation was carried. Further, when the statement was recorded by the Assessing Officer of Shri Binod Ambastha, under section 131 and summons were issued under section 133(6) to the broking firms and none of them could give details of the sale of shares, the assessee was offered the compensation on account of shares. Thus, it could not be conclusively proved that the shares that were sold in the year 2002. Even Ms. Rashmi Agarwal, could not establish that the shares were actually sold in the year 2002. Therefore, it cannot be said that transfer or sale of shares took place in the year 2003-04. As regards second issue, it was submitted that in the terms of settlement agreement, the sum of Rs. 1.20 crores was bifurcated into two parts viz. Rs. 33,38,135, in lieu of dispute of shares and Rs. 86,61,865 for all other disputes which included sum of Rs. 15 lakhs for Alibaug land. It was clarified that there was no other dispute except for Alibaug land and shares, therefore, the major portion of compensation, in real sense was with regard to the dispute of shares only. It was also pointed out that the market value of these shares as on May 2004, was Rs. 1.67 crores and what Ms. Rashmi Agarwal, has deposited earlier was only a sum of Rs. 60.32 lakhs. Therefore, more than sum of Rs. 1.00 crore was on account of higher value of shares at the time of settlement agreement. Thus, the said compensation should be treated as part and parcel of transfer of shares only, hence taxable as long term capital gain.
6. The learned Commissioner (Appeals), after reiterating the entire facts, observed that mainly there are two issues involved, one, whether the amount received by the assessee in terms of settlement agreement is towards the dispute of shares or was it paid to avoid legal complications and other disputes, i.e., whether it is to be taxed under the head "capital gain" if it is an amount of sale of shares or "income from other sources". The second issue involved is in which year transfer of shares took place i.e., whether the long term capital gain on transfer of shares should be taxed in the assessment year 2003-04 or in the assessment year 2005-06. After analysing the entire facts in an elaborate manner, the learned Commissioner (Appeals) came to the conclusion that Ms. Rashmi Agarwal, did not sell those shares on behalf of the assessee, but the same were sold without her consent and knowledge and, therefore, the shares were not transferred in the year 2002, but only when the matter was settled in May 2004, when the assessee has relinquished her rights in those shares. Accordingly, he held that for the purpose of section 45, the shares were transferred in the year 2005-06 and not in the assessment year 2003-04.
7. Regarding what is the nature of compensation received by the assessee, he observed that the amount received through settlement agreement executed on 31st May 2004, had two components viz. Rs. 33,38,135, which was in lieu of shares and sum of Rs. 86,61,865, for other disputes including sum of Rs. 15 lakhs for dispute regarding Alibaug land. Insofar as the amount of Rs. 33,38,135, is concerned, there is no dispute that the same pertains to shares in question which has been wrongly assessed as income from other sources by the Assessing Officer. Regarding second part of the amount of Rs. 86,61,865, he observed that out of the said amount, admittedly, Rs. 15 lakhs was for Aligaug land and balance Rs. 71,61,865, was for other disputes. However, he noted that there was no other dispute except for transfer of shares for which the assessee could have claimed any substantial amount from Ms. Rashmi Agarwal. Had it not been shares, then such a huge compensation would not have been paid to her. After considering the entire material on record and surrounding circumstances, which has been dealt the learned Commissioner (Appeals) in Para-3.8, and, therefore, drew the conclusion that the major amount in question received by the assessee, is closely linked with the main dispute of shares only and partly of Alibaugh land. The value of shares at the time of settlement was around Rs. 1.67 crores and, therefore, approximately Rs. 1.06 crores was towards shares only, because the assessee had earlier received Rs. 63.32 lakhs. Finally, he held that the major amount received from out of Court settlement pertained to misappropriation of shares by fraud and unfair means and, therefore, the assessee's claim to the extent of Rs. 102 lakhs approximately is towards sale of shares; Rs. 15 lakhs towards Alibaug land dispute; and balance for cash withdrawal of Rs. 2.40 lakhs and Rs. 0.63 lakhs for share transfer stamps made by Ms. Rashmi Agarwal. Accordingly, he directed the Assessing Officer to tax the amount of Rs. 15 lakhs for Alibaug land dispute, as short term capital gain and the balance was held to be long term capital gain on sale of shares which admittedly is exempt under Article-14(6) of the DTAA. The relevant conclusion drawn by the learned Commissioner (Appeals), reads as under:—
"9. In the light of above facts and circumstances. I am of the considered view that the amount received from "out of court settlement" indeed pertained to misappropriation of shares by fraud and unfair means, hence I am inclined to accept the appellant's claim that the sum ofs.101.97 lakhs i.e. (Rs.120 lakhs minus 15 lakhs for Alibag land+2.40 for cash withdrawal and 0.63 for stamp duty on shares transfer = 101.97) is received as consideration. The sum of Rs.15 lakhs can be attributed to Alibag land dispute, and balance Rs 2.40 lakhs for cash withdrawals and Rs.0.63 lakhs for share transfer stamps. The other items do not have tax implication as the same are merely refunded; but the slim attributable to shares and Alibag land will have to be considered under the head capital gains. As regards capital gains on shares in this case, the same is not taxable in India in view of Article 14(6) of the DTAA between India and France.
10 As regards Alibag land, it is seen from details filed by the appellant that the said land was purchased on 26/3/2002 for RS.10.40 lakhs, and other incidental expenses incurred by way of stamp duty and registration charges were Rs.93,780/-. It is seen that legal notice mentioned the payment of Rs. 10.40 Lakhs towards purchase of this land, and settlement dtd 31.5.2004 mention consideration of Rs.15 lakhs. Thus the appellant has earned capital gain of Rs.4.60 Lakh as short term capital gain. The claim of the additional cost is Rs.93,780/- as claimed by appellant is not acceptable as no such detail filed before AO. The appellant claimed this gain as not taxable because the land was agricultural land is also not acceptable as no further details to prove its nature and the exact distance from the nearest municipality etc. have been filed or examined. The gain is therefore taxable as short term capital gain because the land has been retransferred by the appellant to Mrs. Agarwal within three years of its acquisition. The AO is therefore directed to tax capital gain at Rs.4.60 Lakhs on this account .
11. In view of above discussion, the addition of Rs.1.20 crores made by the AO treating it as 'other income' is deleted. The AO is also directed to assess short term capital gains of Rs. 4.60 Lakhs in respect of Alibag land transaction. Since I have deleted the main addition of Rs. 1.20 Crore as above. I do not consider it necessary to go into the other alternative grounds and contentions raised by the appellant in this appeal though they support the case of appellant if case is perused from other angle also. Subject to above, this ground of appeal is partly allowed."
8. Before us, the learned Departmental Representative, in her written submission, she submitted that from the facts it is evident that after the death of assessee's father in January 2000, there was dispute with her brothers with regard to the distribution of Estate property including shares. The assessee had given power of attorney in the name of Ms. Rashmi Agarwal, to transfer the shares in her name. In May 2002, Ms. Rashmi Agarwal, has deposited the amount of Rs. 60.32 lakhs, in assessee's bank account, which means that the assessee has received the amount on account of sale / transfer of shares way back in the year 2002. Thus, transfer of shares took place in fy 2002-03 (i.e., A.Y. 2003-04). The dispute and the compliant by the assessee was against her brother and when there was misappropriation of properties and enquiries about shares were undertaken, the assessee then filed criminal complaint against Ms. Rashmi Agarwal, that she had fraudulently sold the shares. The assessee has duly acknowledged that she has received sum of Rs. 60.32 lakhs paid earlier in the year 2002 and the balance amount of Rs. 33.88 lakhs was paid later on. In the paper book filed by the Department, she pointed out that the power of attorney in the favour of Ms. Rashmi Agarwal, will go to show that it was given to recover or enforce the payment on behalf of the assessee; to pay deposit, operate bank, to appear in legal matters, etc. The power of attorney for is silent with regard to the authority for transfer of shares and also number of shares owned by the assessee. Thus, when the shares were sold and money was received, the assessee was very much in knowledge, as there is no FIR on record against Ms. Rashmi Agarwal, for fraudulent sale of shares, because the Police compliant was against the assessee's brother. Secondly the amount of Rs. 60.32 lakhs was received through cheque from Ms. Rashmi Agarwal, which was deposited in assessee's bank account on 14th May 2002. At that time the assessee never questioned Ms. Rashmi Agarwal, as to why she has given this money to her. The money was lying in assessee's bank account for two years, without any knowledge of assessee seems to be completely improbable situation. No compliant was filed against Ms. Rashmi Agarwal, against this fraudulent shares between 2002 to 2004. It is only when the police questioned the assessee about the shares (which was part of the estate) during the course of enquiry against her brother that the assessee decided to include Ms. Rashmi Agarwal's name in the compliant. At least, the sum of Rs. 60.32 lakhs which may be claimed to pertain to shares should have been declared in the return of income for the assessment year 2003-04. The assessee has admitted the fact that vide letter dated 16th April 2004, Ms. Rashmi Agarwal, had offered the balance amount of Rs. 33.38 lakhs for the balance sale value of shares, therefore, out of compensation of Rs. 1.20 crores, only sum of Rs. 33.38 lakhs can be said to pertaining to shares and balance cannot be said to be on account of shares as held by the learned Commissioner (Appeals). Even in the settlement agreement dated 31st May 2004, the amount pertaining to shares mentioned is Rs. 33.38 lakhs only and balance is for other disputes including sale of land at Alibaug at Rs. 15 lakhs. Therefore, it cannot be said that the entire amount should be treated for the purpose of sale of shares. There is no specific mention in the settlement agreement that the amount of compensation is towards shares only. The learned Commissioner (Appeals) himself admits that the settlement document do not throw any light about other disputes, therefore, the amount other than shares is nothing but taxable under the head income from other sources. The ultimate finding of the learned Commissioner (Appeals) are based on surmises that the majority of the compensation received was on account of high market value of shares, because there is no such mention either in the settlement agreement or in some other documents. Thus, the excess income received by the assessee cannot be taxed under the head capital gain and it has to be taxed under the head income from other sources only.
9. The learned counsel filed rejoinder submissions in response to the written submissions filed by the learned Departmental Representative wherein he has rebutted all the points raised by the learned Departmental Representative, based on material on record and also the relevant findings and observations of the learned Commissioner (Appeals). The sum and substance of his argument is that the amount received in 2002 was not in the knowledge of the assessee and only when she had come to know about the fraud done by Ms. Rashmi Agarwal, she had sent a legal notice and later on included her name for committing fraud. Had the assessee given any consent or known about the transfer of shares, then there would have been action on Ms. Rashmi Agarwal, and she would not have agreed to pay the assessee such a compensation amount. Except for the amount of Rs. 15 lakhs, for dispute of Alibaug land and some other items as pointed out by the learned Commissioner (Appeals), the rest is on account of shares only because there was no other dispute on which the settlement was agreed upon, therefore, the same has rightly been treated as long term capital gain, which is not taxable in the case of the assessee.
10. We have heard the rival contentions, perused the relevant findings of the authorities below and the material placed on record. The main controversy revolves around the taxability of sum of Rs. 1.20 crores received by the assessee in this year. The facts leading to receipt of Rs. 1.20 crores has been incorporated in detail, however, for the purpose of adjudication of the issue, following facts and events are reiterated:—
	(i)
	 
	After the death of the assessee's father in January 2000, certain dispute arose between the assessee and her brothers over the distribution of the estate of her late father, which included shares of 17 Blue Chip Companies standing in the joint name of assessee and her father and her brothers;

	(ii)
	 
	The assessee had executed a general power of attorney in favour of Ms. Rashmi Agarwal, to manage the affairs of the assessee in India, including operation of bank, appearing in legal matters, etc.

	(iii)
	 
	Ms. Rashmi Agarwal, allegedly sold the shares for Rs. 93,70,135, somewhere in the year 2002, and deposited sum of Rs. 60.32 lakhs in the bank account of the assessee in May 2002, i.e., in A.Y. 2003-04. This deposit of the amount has been claimed by the assessee that it was not in her knowledge at all, which fact has been accepted by the learned Commissioner (Appeals);

	(iv)
	 
	Once the dispute between the assessee and her brothers regarding the distribution of estate reached the stage of Police investigation and when the assessee had filed criminal complaint against her brother, the issue of shares came into lime light, it was then the assessee realised about the fraudulent misappropriation of the shares by Ms. Rashmi Agarwal. The assessee had then sent a legal notice to Ms. Rashmi Agarwal, and later on her name was also implicated in the Police complaint and in the criminal suit;

	(v)
	 
	When the Police gave a prima-facie finding that Ms. Rashmi Agarwal, had fraudulently misappropriated the shares or had sold the shares, thereby cheating the assessee, Ms. Rashmi Agarwal, offered to pay the balance sum of Rs. 33,38,135, as she claimed that the shares were sold for Rs. 93,73,135, in the year 2002 itself;

	(vi)
	 
	In order to resolve the issue and save herself from criminal proceedings, Ms. Rashmi Agarwal, came forward with out of Court settlement and settlement agreement was executed on 31st May 2004, with the assessee, wherein Ms. Rashmi Agarwal, agreed to pay a sum of Rs. 1.20 crores, which included sum of Rs. 33,38,135, on account of shares. The settlement agreement specifically mentions that the cheque amount of Rs. 33,38,135, was given to the assessee towards balance consideration of shares. The balance lump sum amount of Rs. 86,61,865, which was inclusive of Rs. 15 lakhs in respect of Aligaug land dispute was mainly on account of settlement of other disputes and differences;

	(vii)
	 
	The entire amount of Rs. 1.20 crores, as received by the assessee in terms of settlement agreement dated 31st May 2004, has been assessed as "income from other sources" by the Assessing Officer, whereas the learned Commissioner (Appeals) has held that major amount of approximately Rs. 102 lakhs is towards consideration of transfer of shares, hence, taxable as capital gains.


11. Here, one other issue which is emanating from the impugned order, is the year of taxability. The Assessing Officer has held that capital gain on alleged sale of shares arose in the A.Y. 2003-04 and what the assessee has received in this year is taxable as income from other sources in this year i.e., A.Y. 2005-06. The learned Commissioner (Appeals) on the other hand has held that the capital gain has arisen in A.Y. 2005-06 only for the reasons stated in the foregoing paragraphs.
12. In our opinion, the major issue for adjudication is, whether the amount of compensation of Rs. 1.20 crores is to be assessed under the head "income from other sources" or "capital gain"{ or partly as capital gain and or any other head of income. If the amount is to be taxed under the head capital gain then, admittedly the same is not taxable in the hands of the assessee in view of Article-14(6) of Indo-France DTAA and, therefore, the year of taxability of capital gain is not of much relevance, because even if it is held to be taxable in the assessment year 2003-04, then also it would be exempt in the hands of the assessee and if it is held to be taxable in assessment year 2005-06, then also it is exempt from taxation in the hands of the assessee. Thus, year of taxability, in our view is not a subject matter of major dispute.
13. From the perusal of the settlement agreement dated 31st May 2004, through which the disputed amount of Rs. 1.20 crores has been paid to the assessee, it is amply evident that it has been specifically mentioned that out of sum of Rs. 1.20 crores, only sum of Rs. 33,38,135, pertains to settlement towards transaction of shares in respect of which Police complaint against Ms. Rashmi Agarwal, was filed by the assessee. The total sale consideration for sale of shares has been said to be forRs. 93,70,135, out of which sum of Rs. 60,32,000, admittedly has been received by the assessee on 14th May 2002 i.e., in the A.Y. 2003-04. This amount of Rs. 60,32,000, is not the subject matter of dispute before us, in the sense that admittedly it is not the part of compensation amount of Rs. 1.20 crores. The balance amount of Rs. 86,61,865, has been stated in the settlement agreement, as "other disputes and differences". One of the other major dispute has been said to be on account of the sale of Alibaugh land for Rs. 15 lakhs, which has been fraudulently done by Ms. Rashmi Agarwal, without the knowledge of the assessee. Insofar as the amount of Rs. 15 lakhs is concerned, the learned Commissioner (Appeals) has directed the Assessing Officer to tax the same under the head short term capital gain against which the assessee is not in appeal. Thus, for this amount, there is no dispute. The balance sum of Rs. 71,61,865, has been stated to be for "other disputes". From the records and the impugned order, it is an admitted fact that in this case, no dispute other than the dispute relating to shares and land was involved. Thus, for the purpose of taxability/assessability of sum of Rs. 1.20 crores, the amount of Rs. 33,38,135, and Rs. 15 lakhs has to be segregated, because, the sum of Rs. 33,38,135, pertains to transaction of shares which is to be assessed and taxed under the head capital gains, which in the present case is admittedly not taxable by virtue of Article-14(6).
14. Regarding balance sum of Rs. 71,61,865, whether it can be held to be assessable under the head "income from other sources" or "capital gains" or not taxable at all. In our opinion, the said amount firstly, cannot be taxed under the head "capital gain", because the terms of settlement agreement is very clear that transaction of shares was for sum of Rs. 93,70,135, out of which only Rs. 33,38,135, was due to the assessee and there cannot be any inference that the balance amount was also in lieu of shares, for the reason that at the time of settlement of agreement, the market value of these shares was very high. Nothing has been brought on record, either in the settlement agreement or any communication between the assessee and Ms. Rashmi Agarwal, that high rise and high value of the shares as on May 2004, wass the consideration for settlement of amount of compensation. In view of the clear cut terms of settlement agreement through which the assessee has received compensation of Rs. 1.20 crores, only the amount of Rs. 33,38,135, pertains to the dispute regarding shares and not the whole of the sum or major part of the sum, as held by the learned Commissioner (Appeals).
15. The balance sum of Rs. 71,61,865, i.e., [Rs. 1,20,00,000 crores (-) Rs. 33,38,135 (+) Rs. 15,00,000] in the present facts, can neither be taxed as capital gain nor as income from other sources for the reason that the lump sum amount which has been agreed under the terms of settlement is basically a kind of compensation on account of personal damage done by Ms. Rashmi Agarwal, on the assessee for committing fraud, misappropriation of assets and breach of trust. The settlement has been agreed only to withdraw the police complaint and criminal case filed in the Court of Chief Metropolitan Magistrate against Ms. Rashmi Agarwal. It was out of fear and to wringgle out from criminal case, Ms. Rashmi Agarwal, agreed to pay the compensation amount. In this situation, such an amount of compensation is nothing else, but a capital receipt which beyond the purview of charging section, that is it is not taxable under the Income Tax Act. Admittedly, it is not a case here, where the compensation has been paid on some kind of a breach of any agreement in the course of business or any transaction or any breach of contract between the two parties. Neither it is in the form of any interest on some principal amount, because nowhere it has been mentioned that M/s. Rashmi Agarwal, will pay any interest on the delayed payment of shares sold by her in the year 2002. Thus, it cannot be taxed as income from other sources under section 56 Such a compensation is mainly towards damage for breach of trust or fraud which and has no co-relation with any such business transactions and, therefore, the compensation amount received by the assessee cannot be taxed under any heads of income.
16. It is trite law that all the receipts in the hands of an assessee would not necessarily be income or deemed to be income for the purpose of income tax, because it will depend upon the nature of receipt and the true scope and effect of the relevant taxing provisions. Here the payment is towards compensation on account of personal injury caused by fraud and breach of personal trust. The amount has been paid to withdrAw the criminal complaint and suit. The nature and character of such kind of receipt cannot be brought under charging section and hence cannot be taxed under any other provision.
17. Thus, in our conclusion, firstly, out of sum of Rs. 1.20 crores, sum of Rs. 33,38,135, is assessable under the head "capital gain" which cannot be taxed in case of the assessee due to benefit under Article-14(6) of Indo-French DTAA, Secondly, sum ofRs. 15 lakhs towards sale of Alibaugh land has already been directed by the learned Commissioner (Appeals) to be taxed as short term capital gain; and lastly, the sum of Rs. 71,61,865, cannot be taxed under the charging provision of the Act, as the same is compensation in the form of capital receipt. Accordingly, the ground raised by the Department stands dismissed and the order of the learned Commissioner (Appeals) is only partly affirmed in the manner indicated above. In the result, ground no.1 to 4, are dismissed.
18. In Ground no.5, as admitted by both the parties, this issue is squarely covered by the decision of the Hon'ble Jurisdictional High Court in DIT (International Taxation) v. NGC Network Asia LLC [2009] 313 ITR 187 (Bom.), which has been followed by the learned Commissioner (Appeals). Accordingly, the findings of the learned Commissioner (Appeals) is affirmed and ground no.5, is dismissed.
19. In the result, Revenue's appeal is dismissed.
SUNIL 

*In favour of assessee.
IT/ILT : Payment made by assessee, an Indian company to a US company for utilizing telecom services in USA did not constitute fee for technical services
IT/ILT : Liability to deduct tax at source under section 195 can not be fastened on an assessee on basis of retrospective amendment to said section subsequent to year under consideration
IT/ILT : Section 10B being an exemption provision, exemption has to be allowed before set off of brought forward business losses of assessee
■■■
[2014] 52 taxmann.com 115 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'B'
Income-tax Officer, Ward 11 (1), Bangalore
v.
Clear Water Technology Services (P.) Ltd.*
N.V. VASUDEVAN, JUDICIAL MEMBER 
AND JASON P. BOAZ, ACCOUNTANT MEMBER 
IT APPEAL NO. 1146 (BANG.) OF 2014
[ASSESSMENT YEAR 2010-11] 
SEPTEMBER  12, 2014 
I. Section 9, read with sections 195 and 40(a)(i), of the Income-tax Act, 1961 and article 12 of DTAA between India and USA - Income - Deemed to accrue or arise in India (Fees for technical service) - Assessment year 2010-11 - Whether payment made by assessee, an Indian company to a US company for utilizing telecom services in USA did not constitute fee for technical services as said payments were for use of bandwidth provided for down linking signals in US; and said payments were not in nature of managerial, consultancy or technical services nor was it for use of or right to use industrial, commercial or ascientific equipment - Held, yes [Paras 10-15] [In favour of assessee] 
II. Section 195, read wiht section 40(a)(i), of the Income-tax Act, 1961 - Deduction of tax at source - Payment to non-resident (Applicability of retrospective amendment) - Assessment year 2010-11 - Whether liability to deduct tax at source under section 195 cannot be fastened on an assessee on basis of retrospective amendment to said section by Finance Act, 2002, where in relevant year under consideration when assessee made payments to non-resident such a provision did not exist and it was not possible for assessee to foresee an obligation to deduct tax at source by a retrospective amendment to law - Held, yes [Para 15] [In favour of assessee] 
III. Section 10B of the Income-tax Act, 1961 - Export oriented undertaking (Computation of exemption) - Assessment year 2010-11 - Whether section 10B being an exemption provision, exemption under section 10B has to be allowed before set off of brought forward business losses of assessee - Held, yes [Para 8] [In favour of assessee] 
Circulars and Notifications : Circular No. 7, dated 16-7-2013
FACTS-I
 
	■ 
	 
	The assessee made payment to a US company for utilizing telecom voice services in USA and it claimed that the said payment did not constitute fee for technical services but was in the nature of business income of the non-resident. Since the non-resident did not have a Permanent Establishment in India, said income was not chargeable to tax in the hands of the non-resident in India and, therefore, there was no obligation on the part of the assessee to deduct tax at source.

	■ 
	 
	The Assessing Officer, however, took the view that the said payment was in nature of fee for technical services and was, therefore, chargeable to tax in India in the hands of the non-resident. Since the assessee did not deduct TDS, the Assessing Officer invoked the provisions of section 40(a)(i).

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted said addition.

	■ 
	 
	On appeal, the assessee submitted that the retrospective amendment to section 195 which had been pointed out by the revenue will not have the effect of fastening obligation to deduct tax at source at the time when the assessee made payment to the non-resident.


HELD-I
 
	■ 
	 
	The Tribunal in assessee's own case for the assessment year 2008-09 in respect of an identical payment held that the payment was not fees for technical services rendered by the non-resident but was business income in the hands of the non-resident and since the non-resident did not have a permanent residence in India, the same was not chargeable to tax in the hands of the non-resident in India. The Tribunal, therefore, held that there was no obligation on the part of the assessee to deduct tax at source. [Para 13]

	■ 
	 
	Respectfully following the said decision the order of the Commissioner (Appeals) deleting the disallowance made by the Assessing Officer under section 40(a)(i) relating to the said payment is upheld. [Para 14]

	■ 
	 
	The revenue seeks to rely upon the Explanation inserted as Explanation 2 to section 195 by the Finance Act of 2002 with retrospective effect from 1-4-1961. The aforesaid amendment lays down that even if the payment by a resident in India to a non-resident constitutes business income in the hands of the non-resident then irrespective of the existence or non-existence of a permanent establishment of the non-resident in India, tax is liable to be deducted at source by the resident in India making payment to non-resident. Admittedly, for the assessment year 2010-11, such provision did not exist. At the time when the assessee made payments to the non-resident, such a provision did not exist. It is not possible for the assessee to foresee an obligation to deduct tax at source by a retrospective amendment to the law. The amendment brought in by the Finance Act to section 195 with retrospective effect, which was passed in the year subsequent to the year under consideration, should not be considered for penalizing the assessee by way of disallowance under section 40(a)(i). [Para 15]


CASE REVIEW-II
 
Kerala Vision Ltd. v. Asstt. CIT [2014] 64 SOT 328/46 taxmann.com 50 (Cochin) (para 16), Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 (Delhi) (para 16), Sonata Information Technology Ltd. v. Dy. CIT [2012] 54 SOT 233/25 taxmann.com 125 (Mum.) (para 16), Infotech Enterprises Ltd. v. Addl. CIT [2014] 63 SOT 23/41 taxmann.com 364 (Hyd.) (para 16), Channel Guide India Ltd. v. Asstt. CIT [2012] 139 ITD 49/25 taxmann.com 25 (Mum.) (para 16) and TTK Prestige Ltd. v. ACIT [IT Appeal No.1257 (Bang) of 2011, dated 11-4-2014] (para 16) followed.
CASES REFERRED TO
 
CIT v. Yokogawa India Ltd. [2012] 341 ITR 385/21 taxmann.com 154 (Kar.) (para 5), CIT v. Himatasingike Seide Ltd [2006] 286 ITR 255/156 Taxman 151 (Kar.) (para 6), Dy. CIT v. Biocon [IT Appeal Nos.248, 368 to 371 & 1206 (Bang.) of 2010, dated 30-4-2014] (para 6), TTK Prestige Ltd. v. ACIT [IT Appeal No.1257 (Bang) of 2011, dated 11-4-2014] (para 12), Kerala Vision Ltd. v. Asstt. CIT [2014] 64 SOT 328/46 taxmann.com 50 (Cochin) (para 16), Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 (Delhi) (para 16), Sonata Information Technology Ltd. v. Dy. CIT [2012] 54 SOT 233/25 taxmann.com 125 (Mum.) (para 16), Infotech Enterprises Ltd. v. Addl. CIT [2014] 63 SOT 23/41 taxmann.com 364 (Hyd.) (para 16) and Channel Guide India Ltd. v. Asstt. CIT [2012] 139 ITD 49/25 taxmann.com 25 (Mum.) (para 16).
L.V. Bhaskar Reddy, Jt. CIT (DR)  for the Appellant. S. Parthasarathi, Advocate  for the Respondent.
ORDER
 
N.V. Vasudevan, Judicial Member - This is an appeal by the revenue against the order dated 13.5.2013 of the CIT(Appeals)-I, Bangalore relating to assessment year 2010-11.
2. Ground Nos. 1, 6 & 7 are general in nature and call for no specific adjudication.
3. Ground Nos. 2 & 3 raised by the assessee reads as follows:—
"2. The CIT(A) erred in allowing the appeal by placing reliance on the judgement in CIT v. Yokogawa India Ltd. (Kar) and the decision of the ITAT in the assessee's own case in ITA No. 1297/Bang/2011 dated 28/09/2011 without appreciating the fact that the decisions have not reached a finality and a SLP and an appeal under section 260A respectively have been preferred.
3. The Ld. CIT(A) erred in directing the AO to allow deduction under section 10B before setting of the brought forward business losses against the profits of the year without appreciating the fact that as per the amended provisions of section 10B w.e.f. 1.4.2001, the deduction u/s 10B has to be finally allowed from the total income of the assessee and total income is computed after aggregation of the profits / losses of various units and after setting off b/f loss/unabsorbed depreciation relating to the earlier assessment years."
4. The assessee is a company. It is engaged in running IT enabled services. The assessee claimed deduction u/s. 10B of the Act on the profits of Export Oriented Unit (EOU) of Rs.74,50,513. The AO was of the view that the deduction u/s. 10B was not an exemption provision and therefore brought forward losses for the A.Ys. 2003-04 & 2004-05 had to be set off against the profits of 10B unit and only on the remainder, deduction u/s. 10B has to be allowed. Accordingly, deduction u/s. 10B was allowed as follows:—
	 
	"Total Business Profit
	
	Rs.74,55,513/-

	 
	Less: Brought forward losses for
	
	 

	 
	Assessment year 2003-04
	Rs.8,17,767
	 

	 
	Assessment year 2004-05
	Rs.33,87,978
	Rs.42,05,745/-

	 
	Balance profit eligible for deduction U/s 10B
	
	Rs.32,49,768/-

	 
	Less: Deduction U/s 10B
	
	Rs.32,49,768/-"


5. On appeal by the assessee, the CIT(Appeals), following the decision of the Hon'ble High Court of Karnataka in the case of CIT v. Yokogawa India Ltd. [2012] 341 ITR 385/21 taxmann.com 154, as also the decision of the ITAT in assessee's own case for the A.Y. 2008-09 in ITA No. 1297/Bang/2007 dated 28.9.2012, held that the deduction u/s. 10B was an exemption provision and therefore deduction has to be allowed before set off of brought forward business losses of the assessee for the A.Ys. 2003-04 & 2004-05. Aggrieved by the order of the CIT(A), the revenue has preferred ground Nos.2 & 3 before the Tribunal.
6. At the time of hearing of the appeal, the learned DR placed reliance on the decision of the Hon'ble Karnataka High Court decision in the case of CIT v. Himatasingike Seide Ltd [2006] 286 ITR 255/156 Taxman 151 wherein it was held that deduction u/s.10A of the Act has to be allowed only after set off of carried forward of business loss. He pointed out that the said decision has since been approved by the Hon'ble Supreme Court. The learned counsel for the assessee firstly brought to our notice that Sec.10A(4) of the Act, which is the basis for computation of deduction u/s.10A of the Act, reads as follows :
"10A(4) For the purposes of sub-section (1) and (1A), the profits derived from export of articles or things or computer software shall be the amount which bears to the profits of the business of the undertaking, the same proportion as the export turnover in respect of such articles or things or computer software bears to the total turnover of the business carried on by the undertaking."
He submitted before us that the deduction u/s.10A(4) is computed on the basis of a formula and there is no scope for setting off of brought forward losses. Secondly, it was submitted by him that the provisions of Sec.10A of the Act have been held to be exemption provision by the Hon'ble Karnataka High Court in the case of Yokogawa India Ltd. (supra). Thirdly, it was brought to our notice that recently the Bangalore Bench of the Tribunal in the case of Dy. CIT v. Biocon [IT Appeal Nos.248, 368 to 371 & 1206 (Bang.) of 2010, dated 30-04-2014] had an occasion to consider the set off of earlier year's business loss while allowing deduction u/s.10A of the Act in the light of the circular issued by the CBDT, namely Circular No.7, dt 16.07.2013, as well as the decision of the Hon'ble Karnataka High Court in the case of Himatasingike Seide Ltd (supra), which was later confirmed by the Hon'ble Supreme Court. It was pointed out by him that the Tribunal in the aforesaid decision finally came to the conclusion that the provisions of Sec.10A of the Act, are exemption provisions and therefore the income of 10A unit has to be excluded at the source. Therefore the question of set off of the current year and brought forward business loss and unabsorbed depreciation against Sec.10A profits does not arise.
7. We have given a careful consideration to the rival submissions. A similar issue and similar arguments on that issue had been considered by this Tribunal in the case of Biocon (supra). This Tribunal on an identical issue held as follows:
'23. We have given a very careful consideration to the rival submissions. The issue raised by the assessee in ground no.21 is identical to the ground raised by the assessee in Biocon (supra). The facts of the case before the Tribunal in the case of Biocon (supra) were that the assessee during the previous year had four units which were entitled to claim deduction u/s. 10B of the Act viz., CMZ Unit, SAP Unit, RHI Unit and IFP Unit. The assessee had claimed deduction u/s. 10B of the Act in respect of the aforesaid units totaling Rs.157,22,33,066 which is the sum total of deduction u/s. 10B for the four units as follows:—
	 
	(1) CMZ Unit
	6,87,70,229

	 
	(2) SAP Unit
	76,60,29,880

	 
	(3) RHI Unit
	52,42,56,278

	 
	(4) IFP Unit
	21,31,76,679

	 
	Total
	157,22,33,066


The assessee had non-10B units as well. In those non-10B units, there was a loss of Rs.105,92,19,172. In the return of income filed by the assessee, the assessee sought to carry forward the loss of non-10B units for set off against the profits of non-10B units in the subsequent assessment years. The AO firstly noticed that there was income from other sources to the extent of Rs.4,71,15,896 and such had to be set off against the loss of the non-10B units. Accordingly, the AO held that the loss of the non-10B units that had to be considered for carry forward would be Rs.101,21,03,280. Thereafter, the AO was of the view that income of the 10B units had to be set off against the loss of the non-10B units and if it is so set off, there will be no loss that needs to be carried forward. In coming to the aforesaid conclusion, the AO expressed the opinion that provisions of section 10B are deduction provisions and therefore effect will have to be given to the provisions of section 72 of the Act, even in respect of profits of the 10B unit. Accordingly, the claim of the assessee for carry forward of loss of non-10B unit was not allowed by the AO. On appeal by the assessee, it was contended that the provisions of section 10A and section 10B are exemption provisions and therefore the profit of 10A and 10B units will not enter the computation of total income at all and therefore the profits of these units need not be set off against the loss of non-10B unit by invoking the provisions of section 72 of the Act. The CIT(Appeals) did not agree with the contention of the assessee and in doing so, he placed reliance on the decision of the Hon'ble Karnataka High Court in the case of CIT v. Himatsingike Seide Ltd., 286 ITR 255 (Kar). In the aforesaid decision, the Hon'ble High Court has taken the view that deduction u/s. 10B has to be allowed after set off of unabsorbed depreciation and unabsorbed investment allowance. The Hon'ble Court took the view that the aforesaid provision was only an exemption provision. The CIT(Appeals) noticed that the aforesaid decision was followed by the ITAT Bangalore Bench in the case of Intelnet Technologies India Pvt. Ltd. v. ITO, ITA No.1021/Bang/2009 dated 12.3.2010. Similar view expressed by the Delhi Bench of the Tribunal in the case of Global Vantage Pvt. Ltd. v. DCIT, 2010 TIOL 24 ITAT (DEL) was also referred to by the CIT(A). A contrary view was expressed by the Bangalore Bench of the Tribunal in the case of KPIT Cummins Info Systems (Bangalore) Pvt. Ltd. v. ACIT, 120 TTJ 956. The CIT(A) found that in the case of Global Vantage Pvt. Ltd. (supra) decided by the Delhi Tribunal this decision has been held to be not in tune with the decision of the Hon'ble High Court of Karnataka in the case of Himatsingike Seide Ltd. (supra). The CIT(A) also referred to the decision of the Chennai Bench of the Tribunal in the case of Sword Global India Pvt. Ltd. v. ITO, 306 ITR 286 (AT), wherein the provisions of section 10A and 10B have been held to be deduction provisions and not exemption provisions. For all the above reasons, the CIT(Appeals) confirmed the order of the Assessing Officer. Against the order of the CIT(A), the Assessee was in appeal before the Tribunal.
25. This Tribunal dealt with the issue in the following words :
63. We have given a careful consideration to the rival submissions. The issue as to whether the provisions of Sec.10B of the Act are deduction provisions or exemption provisions will assume great importance. The reason is that if the provisions are considered as exemption provisions then they will not enter the computation of total income and therefore the loss of the eligible unit cannot be set off against the profits of the non-eligible unit. This issue has already been settled by the Hon'ble Karnataka High Court in the case of Yokogawa India Ltd. (supra). The Hon'ble Karnataka High Court in the case of Yokogawa (supra) had to deal with two substantial question of law. The first substantial question of law was on the right of set off of loss of non-eligible unit against the profit of the eligible unit on which deduction u/s.10B was to be allowed. The Hon'ble Court in para 10 to 20 of its judgment dealt with the issue. The Hon'ble Court noticed that Sec.10-A(1) of the Act (which is in pari materia with Sec.10-B of the Act) read as follows:
"10B. Special provisions in respect of newly established undertaking in free trade zone etc.,-(1) Subject to the provisions of this section, a deduction of such profits and gains as are derived by undertaking from the export of articles or things or computer software for a period of ten consecutive assessment years beginning with the assessment year relevant to the Previous-year in which the under-taking begins to manufacture or produce articles or things or computer software, as the case may be, shall be allowed from the total income of the assessee :" (Emphasis Supplied)
64. The expression "Deduction" and "shall be allowed from the total income of the Assessee" used in the aforesaid provisions was considered by the Hon'ble High Court and it held in para 13 to 15 of its judgment that the expression " shall be allowed from the total income of the Assessee" does not mean total income as defined u/s.2(45) of the Act but that expression means "profits and gains of the STP undertaking as understood in its commercial sense or the total income of the STP unit. Thus the view expressed is that income of the STP undertaking gets quarantined and will not be allowed to be set off against loss of either another STP undertaking or a non STP undertaking. The Hon'ble Court thereafter held that though the expression used in Sec.10A was "Deduction" but in effect it was only an exemption section. These conclusions clearly emanate from para 17 of the Hon'ble Court's judgment.
65. The situation with which we are concerned in the present case is a situation where there is positive income of the eligible unit then the same should be allowed deduction u/s.10B of the Act without setting of the loss of non-eligible unit. The Hon'ble Karnataka High Court in the case of Yokogawa (supra) was concerned with similar situation as set out above. In view of the aforesaid decision of the Hon'ble Karnataka High Court, we are of the view that the claim as made by the Assessee for carry forward of loss of the non-eligible unit had to be allowed without set off of profits of the 10A/10B unit. We hold accordingly and allow the relevant grounds of appeal of the Assessee.
66. We may also observe that the Hon'ble Karnataka High Court's decision in the case of Himatasingike Seide (supra) has held that unabsorbed depreciation (and business loss) of same (s. 10A/10B) unit brought forward from earlier years have to be set off against the profits before computing exempt profits. The assessee in that case set up a 100% EOU in AY 1988-89. For want of profits it did not claim benefits u/s 10B in AYs 1988-89 to 1990-91. From AY 1992-93 it claimed the said benefits for a connective period of 5 years. In AY 1994-95, the assessee computed the profits of the EOU without adjusting the brought forward unabsorbed depreciation of AY 1988-89. It claimed that as s. 10B conferred "exemption" for the profits of the EOU, the said brought forward depreciation could not be set-off from the profits of the EOU but was available to be set-off against income from other sources. It was also claimed that the profits had to be computed on a "commercial" basis. The AO accepted the claim though the CIT revised his order u/s 263 and directed that the exemption be computed after set-off. On appeal by the assessee, the Tribunal reversed the order of the CIT. On appeal by the department, the High Court in CIT v. Himatasingike Seide Ltd. 286 ITR 255 (Kar.) reversed the order of the Tribunal and held that the brought forward depreciation had to be adjusted against the profits of the EOU before computing the exemption allowable u/s 10B. In Civil Appeal No.1501 of 2008 dated 19.9.2013 against the aforesaid decision of the Hon'ble Karnataka High Court, the Hon'ble Supreme Court observed as follows while dismissing the appeal:—
"Having perused the records and in view of the facts and circumstances of the case, we are of opinion that the civil appeal being devoid of any merit deserves to be dismissed and is dismissed accordingly."
67. Thus the ratio has to be confined to the facts and circumstances of the case. The aforesaid observations have to be confined to the facts of that case and as applicable to a case where brought forward losses and depreciation of the very same STP undertaking are not adjusted while arriving at the profits of the 10B unit for allowing deduction u/s.10A/10B of the Act and not in respect of brought forward losses and depreciation of other undertakings/non-10A/10B units. S. 10A/10B(6) as amended by the FA 2003 w.r.e.f. 1.4.2001 provides that depreciation and business loss of the eligible unit relating to the AY 2001-02 & onwards is eligible for set-off & carry forward for set-off against income post tax holiday which means that they need not be so set off as mandated in the decision of the Hon'ble Karnataka High Court in the case of Himatasingike Seide Ltd. (supra). As we have already seen, in Yokogawa India Ltd. 341 ITR 385 (Kar), it was held that even after s. 10A/10B were converted into a "deduction" provision w.e.f 1.4.2001, the benefit of relief u/s 10A/10B is in the nature of "exemption" with reference to "commercial profits" and that as the income of the s. 10A unit has to be excluded at source itself before arriving at the gross total income, the question of setting off the loss of the current year's or the brought forward business loss (and unabsorbed depreciation) against the s. 10A profits does not arise. Therefore the decision of the Hon'ble Karnataka High Court in the case of Himatasingike Seide (supra) will not apply to the facts of the present case."
26. In view of the aforesaid decision, we are of the view that the claim made by the assessee deserves to be accepted. We may also observe that CBDT circular No.7 dated 16.07.2013, on the facts and circumstances of the present case is not a benevolent circular vis-à-vis, the assessee, and therefore the decision to the contrary of the Hon'ble Karnataka High Court in the case of Yokogawa India (supra) will continue to apply. For the reasons given above, we direct the Assessing Officer to accept the claim of the assessee, as raised in ground no.21.'
8. The reasoning given by the Tribunal for allowing the claim of the Assessee as set out above will equally apply to the facts and circumstances of the present case. We therefore following the aforesaid decision, find no grounds to interfere with the order of the CIT(A). Grounds No.2 & 3 raised by the Revenue are accordingly dismissed.
9. Ground Nos. 4 & 5 raised by the revenue read as follows:—
"4. The CIT(A) erred in deleting the disallowance of Rs. 48,28,382 u/s 40(a)(i) relating to the payment made to M/s Novatel of the USA following the decision of the ITAT in the assesses own case for the assessment year 20089-09 in ITA No. 1297/Bang/2011 dated 28/09/2011 without appreciating the fact that according to section 5(2)(b) total income includes income deemed to accrue or arise in India and the source of such payment being in India and the source rule reigning over the situs rule the same is chargeable under the provisions of the Act.
5. The CIT(A) erred in not taking cognizance of the newly inserted Explanation 2 to section 195 inserted with retrospective effect from 1.04.1962 by the Finance Act, 2012 which clarifies that sub-section (1) applies and extends to all persons, residents or non-resident and whether or not the non-resident person has a residence or place of business or business in India or any other presence in any manner whatsoever in India and the benefits of the insertion of this Explanation was not available to the ITAT while making its order dated 28.09.2011 in ITA No. 1297/Bang/2011."
10. The factual background with reference to the aforesaid grounds of appeal are as follows. The AO noticed that the Assessee had paid a sum of Rs.42,28,382/- to M/S Novatel, USA. According to the Assessee the payment to M/S. Novatel, USA was made for utilizing telecom voice services in USA and the said payment did not constitute fee for technical services but was in the nature of business income of the non-resident M/S. Novatel, USA. Since the non-resident did not have a Permanent Establishment in India, income from business is not chargeable to tax in the hands of the non-resident in India and therefore there was no obligation on the part of the Assessee to deduct tax at source. The AO however took the view that the payment in question was fee for technical services rendered by the non-resident and was therefore chargeable to tax in India in the hands of the non-resident and therefore the Assessee was under an obligation to deduct tax at source. Since the Assessee failed to do so, the AO invoking the provisions of section 40(a)(ia) of the Act, disallowed the claim of the Assessee for deduction of payments made to the non-resident which was otherwise an expenditure deductible while computing total income of the Assessee. The total income of the Assessee came to be determined at Rs.48,28,382/- due to this disallowance.
11. On appeal by the Assessee, the CIT(A) found that the ITAT in Assessee's own case for the assessment year 2008-09 in ITA No.1297/Bang/2011 order dated 28.9.2012 in respect of an identical payment to M/S. Novatel, USA, held that the payment was not fees for technical services rendered by the non-resident but was business income in the hands of the non-resident and since the non-resident did not have a permanent residence in India, the same is not chargeable to tax in the hands of the non-resident in India. The Tribunal therefore held that there was no obligation on the part of the Assessee to deduct tax at source. Consequently the disallowance u/s.40(a)(ia) of the Act was deleted by the CIT(A).
12. Aggrieved by the order of the CIT(A), the revenue has raised ground No.4 & 5 before the Tribunal. We have heard the rival submissions. The learned DR relied on the order of the AO and the grounds of appeal raised before the Tribunal. The learned counsel for the Assessee relied on the order of the ITAT in Assessee's own case in AY 08-09. It was also submitted by him that the retrospective amendment to Sec.195 which has been pointed out by the Revenue in Ground No.5 of the grounds of appeal will not have the effect of fastening obligation to deduct tax at source at the time when the Assessee made payment to the non-resident. In this regard it was submitted by him that obligation to deduct tax at source arises when payment is made. If as on the date of payment there is no obligation to deduct tax at source then no disallowance can be made u/s.40(a)(ia) of the Act. If consequent to a retrospective amendment an obligation to deduct tax at source is fastened on an Assessee then the obligation becomes incapable of performance. In this regard he placed reliance on the decision of the Bangalore ITAT in the case of TTK Prestige Ltd. v. ACIT [IT Appeal No.1257 (Bang) of 2011, dated 11-4-2014] wherein this tribunal held that liability to deduct tax source cannot be fastened on the basis of a retrospective amendment to law which did not exist when payment was made.
13. We have considered the rival submissions. We find that the ITAT in Assessee's own case for the assessment year 2008-09 in ITA No.1297/Bang/2011 order dated 28.9.2012 in respect of an identical payment to M/S. Novatel, USA, the tribunal held that the payment was not fees for technical services rendered by the non-resident but was business income in the hands of the non-resident and since the non-resident did not have a permanent residence in India, the same is not chargeable to tax in the hands of the non-resident in India. The Tribunal therefore held that there was no obligation on the part of the Assessee to deduct tax at source. The following were the relevant observations of the Tribunal.
"4.16 Also the Hon'ble Supreme Court in the case of GE India Technology Centre (P) Ltd. v. CIT & Anr reported in 327 ITR 456 (SC) has made it implicit that 'The most important expression in s. 195(1) consists of the words 'chargeable under the provisions of the Act'. A person paying interest or any other sum to a non-resident is not liable to deduct tax, if such sum is not chargeable to tax under the I.T.Act.
4.17 Moreover, the Hon'ble earlier Bench of this Tribunal had considered a similar issue in the case of Infosys Technologies Ltd. v. DCIT in ITA.No.1140/BangI2009 dated 21.1.2011. After due consideration of the issue and also in conformity with the ruling of the Hon'ble Supreme Court in the case of GE India Technology Centre P. Ltd. v. DCIT reported in 327 ITR 456 (SC), the Hon'ble earlier Bench had decided the issue in favour of the assessee. The relevant portion of the findings of the Hon'ble Bench is reproduced as under:
'4.9 The payments made to service providers such as AT and T or MCI Telecommunications are for the use of bandwidth provided for down linking signals in the United States. The payments made are not in the nature of managerial, consultancy or technical services nor is it for the use of or right to use industrial, commercial or scientific equipment. The service providers such as MCI Telecommunications or AT and T only ensures that the sufficient bandwidth is available on an ongoing basis to the ultimate users to uplink and downlink the signals.
4.10 The Madras High Court in the case of Sky Cell Communication Services Ltd. v. DCIT Manu/TN/0461/2001 - 2521 ITR 53 has held that payment for use of mobile phone services would not constitute royalties or fees for technical services. Payments made for bandwidth are akin to the payments for use of mobile phone services.
4.11 The Bangalore Bench of the ITAT in the case of Wipro Ltd. v. ITO  80 TTJ 191 has held that payment for bandwidth would constitute neither royalties nor fees for technical services either under the Act or under the agreement for Avoidance of Double Taxation with USA. This decision was followed by the Tribunal in the assessee's own case [ITA.No.532 and 533/Bang/2002 and ITA.No.365 and 367/Bang/2003 dated 12.8.2005]. Moreover, the recent decisions of the AAR in the following cases have decided in favour of the assessee.
	 
	 
	Dell International Services India (P.) Ltd. v. CIT[2009] 308 ITR 37 (AAR - New Delhi)

	 
	 
	ISRO Satellite Centre (ISAC) In re [2008] 307 ITR 59 (AAR - New Delhi); and

	 
	 
	Cable and Wireless Networks India (P) Ltd. v. DIT Manu/AR/0018/2009 72.'


4.18 In the overall consideration of the facts and circumstances of the issue and also in conformity with judicial views referred supra, we are of the considered view that the assessee had no obligation whatsoever to deduct tax at source when the payments made to Novatel and as such, no disallowance u/s 40(a)(ia) of the Act was called for. It is order ordered accordingly."
14. Respectfully following the decision of the Hon'ble ITAT cited above in the appellant's own case for the assessment year 2008-09, we uphold the order of the CIT(A) deleting the disallowance made by the AO u/s 40(a)(ia) of the Act relating to the payment made to M/s Novatel of the USA is deleted.
15. As far as ground No.5 by the revenue is concerned, the revenue seeks to rely upon the Explanation inserted as Explanation 2 to section 195 by the Finance Act of 2002 w.r.e.f 1-4-1961. The aforesaid amendment lays down that even if the payment by a resident in India to a non-resident constitutes business income in the hands of the non-resident then irrespective of the existence or non-existence of a permanent establishment of the non-resident in India, tax is liable to the deducted at source by the resident in India making payment to non-resident. Admittedly, for the A.Y. 2010-11, such provision did not exist. At the time when the Assessee made payments to the non-resident such a provision did not exist. It is not possible for the Assessee to foresee an obligation to deduct tax at source by a retrospective amendment to the law. In such circumstances, the question that arises for consideration is as to, whether a liability to deduct tax at source can be fastened on an assessee on the basis of a retrospective amendment to the law. The amendment brought in by the Finance Act with retrospective effect, which was passed in the year subsequent to the year under consideration, should not be considered for penalizing the assessee by way of disallowance u/s 40(a)(ia) of the Act.
16. In the case of Kerala Vision Ltd. v. Asstt. CIT [2014] 64 SOT 328/46 taxmann.com 50 (Cochin) question that came up for consideration was whether the retrospective amendment to Sec.195 can fasten obligation to deduct tax at source. The Tribunal found that the Hon'ble Delhi High Court in the case of Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 had taken the view that the transmission of television signals through Satellite / transponders would not fall in the category of "royalty" as defined under Explanation 2 to sec. 9(1) of the Act. Subsequently Explanation 6, which expanded the scope of the expression "process" was inserted by the Finance Act, 2012 with retrospective effect, to nullify the decision rendered by the Hon'ble Delhi High Court. The Assessee submitted before the Tribunal that the view entertained by the assessee that the payment of "Pay channel charges" will not fall in the category of royalty, was supported by the decision of Hon'ble Delhi High Court referred above. Accordingly the Assessee submitted that the disallowance u/s 40(a)(ia) should not be made on the basis of subsequent amendment made with retrospective effect. In this regard, the Assessee placed reliance on the following decisions:—
	(a)
	 
	Sonata Information Technology Ltd. v. Dy. CIT [2012] 54 SOT 233/25 taxmann.com 125 (Mum.)

	(b)
	 
	Infotech Enterprises Ltd. v. Addl. CIT [2014] 63 SOT 23/41 taxmann.com 364 (Hyd.)

	(c)
	 
	Channel Guide India Ltd. v. Asstt. CIT [2012] 139 ITD 49/25 taxmann.com 25 (Mum.)


The Cochin Bench of ITAT following the ruling in the decisions referred to above held that the assessee cannot be held to be liable to deduct tax at source relying on the subsequent amendments made in the Act with retrospective effect. The Tribunal held that the view entertained by the assessee that the pay channel charges cannot be considered as royalty in fact gets support from the decision rendered by Hon'ble Delhi High Court in the case of Asia Satellite Telecommunications Co. Ltd. (supra). Though the Explanation 6 to sec. 9(1)(vi) inserted by Finance Act, 2012 is clarificatory in nature, yet in view of the fact that the view entertained by the assessee gets support from the decision of Delhi High Court, the tribunal held that the assessee cannot be held to be liable to deduct tax at source from the Pay Channel Charges. The tribunal held that the assessing officer was not justified in disallowing the claim of pay channel charges by invoking the provisions of sec. 40(a)(ia) of the Act. Accordingly, the order of Ld CIT(A) on the issue was set aside and the AO was directed to delete the impugned disallowance. Similar view has also been expressed by the ITAT Bangalore bench in the case of TTK Prestige Ltd. (supra). Respectfully following the decisions referred to above, we hold that there is no merit in Gr.No.5 raised by the Revenue.
17. Grounds No.4 & 5 are accordingly dismissed.
18. In the result, the appeal by the revenue is dismissed. 
POOJA 

*In favour of assessee.
IT: In absence of any supporting evidence, regarding rendering of services by agent for import of bullion by assessee, payment of commission could not be allowed
■■■
[2015] 53 taxmann.com 29 (Bombay) 
HIGH COURT OF BOMBAY
Sureshkumar G. Hundia
v.
Assistant Commissioner of Income-tax, Central Circle-14*
S. C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 832 OF 2012†
SEPTEMBER  12, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Commission) - Assessment year 2004-2005 - Assessee, who was in a business of import and export of bullion, claimed deduction of commission paid to HBL on ground that services of director of HBL were utilised for purchasing bullion - However, on enquiries made by Tribunal, assessee stated that no such commission was paid in earlier or later year to HBL and assessee could have procured bullion without assistance of any agent - In order to satisfy itself about services rendered by HBL, Tribunal required presence of director of HBL but assessee could not produce him - There being no supporting evidence concerning services rendered by HBL, Tribunal disallowed commission - Whether finding of fact recorded by Tribunal could not be held to be perverse or vitiated by any error of law apparent on face of record and, therefore, could not be interfered with - Held, yes [Paras 5 & 6][In favour of revenue] 
CASE REVIEW
 
CIT v. Dalmia Cement Ltd. [2002] 254 ITR 377/121 Taxman 706 (Delhi) (para 7); CIT v. Walchand & Co. (P.) Ltd. [1967] 65 ITR 381 (SC) (para 7) and CIT v. Genesis Commet (P.) Ltd. [2007] 163 Taxman 482 (Delhi) (para 8) distinguished.
CASES REFERRED TO
 
CIT v. Dalmia Cement Ltd. [2002] 254 ITR 377/121 Taxman 706 (Delhi) (para 7), CIT v. Walchand & Co. (P.) Ltd. [1967] 65 ITR 381 (SC) (para 7) and CIT v. Genesis Commet (P.) Ltd. [2007] 163 Taxman 482 (Delhi) (para 8).
Deepak Tralshawala  for the Appellant. P.C. Chhotaray  for the Respondent. 
ORDER
 
1. This Appeal by the Assessee challenges the order passed by the Income Tax Appellate Tribunal on 08.02.2012 where-under the Tribunal has confirmed the findings of the Commissioner of Income Tax (Appeals) recorded in the order dated 13.02.2009. The Assessment Year in question is 2004-2005.
2. The learned counsel appearing for the Assessee, submits that this Appeal raises a substantial question of law inasmuch as the Revenue has sought to displace a transaction and which transaction by no stretch of imagination can be said to be collusive or not genuine. If the limited Company, to whom the payment was made, has shown the same in it's books of account, the amount was paid as commission by cheque and the identification of the parties was made, then, the Tribunal ought to have held that the Assessing Officer should have utilized his coercive powers and compelled the attendance of the persons, namely, Mr.Laxman Khemka. In not doing so and faulting the Assessee for not being able to produce this gentleman, the Commissioner of Income Tax (Appeals), as also, the Tribunal have termed the transaction as vitiated and it is termed as not genuine one.
3. In these circumstances and the question of law would arise because of the view taken in three decisions, namely, two rendered by the Delhi High Court and one by the Honourable Supreme Court that it is submitted that the Appeal should be admitted.
4. We are unable to agree with the learned counsel for the Assessee. This is nothing but an attempt of seeking reappreciation and reappraisal of the factual findings. The concurrent factual findings against the Assessee need not be reproduced. They are to be found in paragraph 3 of the order of the Tribunal. The Tribunal has found that the total commission of Rs.85.32 lacs was paid. That is by the Assessee who is in the business of import and export of bullion. The amount included quantum paid to M/s Himneel Breweries Limited. The argument was that the services of Director of this Company, namely, Mr.Laxman Khemka were utilized for purchasing the bullion. The Tribunal held that if the services of a third person are genuinely utilized, then, the commission has to be allowed. But, on inquiries being made by the Tribunal the Assessee stated that no such commission was paid in earlier or later year. Upon further inquiries it was stated that the Assessee could have procured the bullion without assistance of any agent. Therefore, the Tribunal in order to satisfy itself whether any services are rendered by this Company, which is in a distinct business, that the presence of it's Director, namely, Mr.Laxman Khemka was found necessary and it was stated that he was not cooperating.
5. It is in these circumstances and when the confirmation letter from the Company was not produced that the Tribunal concluded that there is no supporting evidence to hold that Silver was imported by the Assessee at a lesser price from M/s Jerad Metal and that was possible only because of the contacts of Mr.Laxman Khemka with that entity and because of intervention of one Mr.Amar Singh, Manager of ICICI Bank. If the services were rendered by Mr.Laxman Khemka the commission ought to be paid to him, but that is not to be found to be the factual position.
6. We cannot hold that such findings of fact consistent with the material placed on record are perverse or vitiated by any error of law apparent on the face of the record.
7. Reliance on the Delhi High Court judgment firstly, in the case of CIT v. Dalmia Cement Ltd. [2002] 254 ITR 377/121 Taxman 706 is misplaced. There, the manufacturer of cement, namely, Assessee claimed payment to its sole selling agent which is of commission. The Assessing Officer undertook an exercise of estimation of commission paid by the Assessee and held that the amount paid to the agent and which is subject matter of the transaction was on the higher scale. He determined what would be the permissible deduction and thus, disallowed the balance. That was clearly an impermissible exercise, therefore, the Delhi High Court rightly concluded that the officers under the Act cannot assume the role of businessmen or put themselves in the position of Board of Directors. They cannot decide as to what expenditure could be said to be reasonable. In these circumstances we do not find that this judgment can be of any assistance. This approach is taken by the Delhi High Court following the judgment of the Honourable Supreme Court in the case of CIT v. Walchand & Co. (P.) Ltd. [1967] 65 ITR 381.
There, the Honourable Supreme Court was considering the case of the Assessee fixing remuneration of it's employees. There could not have been interference in fixation of such remuneration and the Authorities cannot suggest as to what could be the reasonable amount. Once again this judgment and the principle therein has no application when the transaction itself was doubtful.
8. The order passed in the case of CIT v. Genesis Commet (P.) Ltd. [2007] 163 Taxman 482 (Delhi), once again by the Delhi High Court is in the backdrop of the peculiar facts. The insistence on presence of the commission agent was found to be misplaced by the High Court because the Assessee furnished the copies of the accounts containing details of commission and the names of parties to whom the commission has been paid, have been disclosed. The persons to whom the commission was paid also confirmed receipt thereof. In these circumstances the Court held that if at all the persons were required to be produced, the Assessing Officer was not helpless. He could have issued summons and secured their presence. This judgment is also rendered in the peculiar facts and must be seen as such.
9. As a result of the above discussion and finding no substance in any of the contentions raised before us, the Appeal is dismissed. No costs.
VARSHA 

*In favour of revenue.
†Arising out or order of Tribunal dated 8-2-2012. 
IT : In view of order passed in case of CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) interest on excess refund under section 234D was to be charged from assessee
IT : Where Tribunal relying upon order passed in case of CIT v. Cholamandalam Investment & Finance Ltd. [2008] 166 Taxman 132, concluded that interest under section 244A(1)(b) was to be granted to assessee, order so passed did not require any interference
■■■
[2015] 54 taxmann.com 76 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax
v.
Indian Oil Corporation Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 801 OF 2012†
SEPTEMBER  12, 2014 
I. Section 234D of the Income-tax Act, 1961 - Refund - Interest on excess refund (General) - Assessment year 2002-03 - Whether in view of order passed in case of CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) interest on excess refund under section 234D was to be charged from assessee - Held, yes [Para 3][In favour of revenue] 
II. Section 244A of the Income-tax Act, 1961 - Refunds - Interest on (General) - Assessment year 2002-03 - Whether where Tribunal relying upon order passed in case of CIT v. Cholamandalam Investment & Finance Ltd. [2008] 166 Taxman 132, concluded that interest under section 244A(1)(b) was to be granted to assessee, order so passed did not require any interference - Held, yes [Para 7] [In favour of assessee] 
CASE REVIEW
 
CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) (para 3) followed.
CASES REFERRED TO
 
CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) (para 2), CIT v. Sutlaj Industries Ltd. [2010] 325 ITR 331/190 Taxman 136 (Delhi) (para 4) and CIT v. Cholamandalam Investment & Finance Ltd. [2007] 294 ITR 438/[2008] 166 Taxman 132 (Mad.) (para 5).
Tejveer Singh  for the Appellant. R. Murlidhar and A.K. Jasani for the Respondent.
ORDER
 
1. When this matter was called out for admission, Mr.Tejveer Singh, learned counsel appearing for the Revenue, stated that the Appeal is arising out of the order dated 30.09.2011 passed by the Income Tax Appellate Tribunal in Income Tax Appeal No.1949/Mum/2010. The Assessment Year in question is 2002-2003. The Appeal raises the substantial questions of law and according to him, they are formulated at page 4 of the paper book. They read as under:—
	"(a)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal is justified in holding that interest under section 234D is not liable to be charged?

	(b)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal is justified in holding that interest under section 244A(1)(b) of the Income Tax Act, 1961 is to be granted to the Assessee?"


2. After the Appeal was argued for sometime, Mr.Tejveer Singh and Mr.Murlidhar, conceded that insofar as the question (a) is concerned that is a substantial question of law and fully covered against the Assessee and in favour of the Revenue by the order of this Court dated 12.09.2012 in Income Tax Appeal No.2012/2011 and since reported in CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.).
3. Having perused this judgment with the assistance of the learned counsel appearing for the parties we are of the opinion that the Appeal has to be partly allowed. It is, accordingly, allowed partly and answer to question (a) shall be in favour of the Revenue and against the Assessee in terms of the Division Bench judgment.
4. Insofar as the question (b) and reproduced above is concerned, our attention is invited to Section 244A of the Income Tax Act, 1961 and particularly it's sub-section (1), so also, clauses thereof. It is conceded by Mr.Tejveer Singh that the facts in this case do not give rise to an issue of applicability of sub-section (2) or (3) of the relevant statutory provision, namely, Section 244A. It is further conceded that the relevant statutory provision and for the Assessment Year in question was identically worded as that of Section 244A standing today. Our attention is then invited to the Tribunal's order and impugned in this Appeal. Mr.Murlidhar submits that in paragraph 7 of the impugned order the Tribunal has extensively referred to the judgment of the Delhi High Court in the case of CIT v. Sutlaj Industries Ltd. [2010] 325 ITR 331/190 Taxman 136.
5. The Delhi High Court relied on the view taken by the Madras High Court in the case of CIT v. Cholamandalam Investment & Finance Ltd. [2007] 294 ITR 438/[2008] 166 Taxman 132. It has recorded in the order that the Special Leave Petition against this order of the Madras High Court was dismissed by the Hon'able Supreme Court of India.
6. The Tribunal in relying upon the view taken by the Delhi High Court, as also, its own view on that basis, has dismissed the Appeal of the Revenue.
7. Nothing contrary to this legal position has been brought to our notice by Mr.Tejveer Singh. In fact he fairly concedes that the issue is covered against the Revenue. It is also conceded that the statutory provision was identically worded at the relevant time. In such circumstances the Appeal is dismissed insofar as the question (b) is concerned.
8. The Appeal is, accordingly, disposed of. No costs.
SUNIL 

*In favour of revenue.
†Arising out of order of Tribunal in IT Appeal No. 1949 (Mum.) of 2010, dated 30-9-2011. 
IT/ILT: Where assessee had been able to show that on exclusion of a comparable selected by TPO assessee's mark-up cost would come within ±5 per cent range and no transfer pricing adjustment would be required to be made, stay application filed by assessee was to be allowed
■■■
[2014] 51 taxmann.com 324 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K'
Goldman Sachs Services (P.) Ltd.
v.
Income-tax Officer, 10 (3) (3), Mumbai*
R.C. SHARMA, ACCOUNTANT MEMBER 
AND SANJAY GARG, JUDICIAL MEMBER 
S.A. NO. 264 (MUM.) OF 2014 
IT APPEAL NO. 1315 (MUM.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  12, 2014 
Section 92C, read with section 254 of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparable and adjustments) - Assessment year 2009-10 - Transfer pricing adjustment had been made by TPO by excluding certain comparables and including some new comparables - Assessee filed stay application contending that out of new comparables so included, company 'E' had made super normal profit and was found to be functionally not comparable to assessee which was a limited risk service provider and if this comparable was excluded, assessee's mark-up cost would come within ±5 per cent range and no transfer pricing adjustment would be required to be made - Whether assessee had a prima facie case in its favour and thus stay application filed by assessee was to be allowed - Held, yes[Paras 6 & 9][In favour of assessee] 
FACTS
 
	■ 
	 
	The instant stay application arose out of appeal filed by the assessee before the Tribunal in IT Appeal No. 1315 in the matter of order passed under section 143(3) read with section 144C(13).

	■ 
	 
	The TPO made Transfer Pricing adjustment by selecting the comparables in respect of provisions of IT enabled back office support services.

	■ 
	 
	The assessee explained that while rendering back office support services to its AE, the assessee had earned margin of 17.11 per cent of cost. However, the TPO had arrived at a set of 21 comparables with arm's length mark up of 31.58 per cent by rejecting certain comparables selected by the assessee and adding new comparables to the assessee's bench-marking set and made an adjustment of Rs.2.92 crores.

	■ 
	 
	The assessee contended that the comparables selected in the case of Excel Infoways Ltd. had operating OP/TC of 243.69 per cent being super normal profit and also functionally not comparable to the assessee. As per the assessee if this comparable is excluded the assessee will be within the limit of +5 per cent and no transfer pricing adjustment was required to be made.

	■ 
	 
	The assessee further submitted that if the seven comparables selected by the TPO are excluded from comparables because they are not functionally comparable, assessee's mark-up of cost of 17.11 per cent will be higher than the mark-up so arrived at 11.69 per cent after excluding these seven comparables. Accordingly, it was argued that assessee's mark-up on the cost should be considered to be in accordance with the arm's length standard.

	■ 
	 
	On the other hand, the revenue opposed the stay application and contended that assessee should be asked to pay the demand before granting stay.


HELD
 
	■ 
	 
	Upon going through the stay application and the material placed on record, it is found that arm's length adjustment has been made by TPO by excluding certain comparables and including some new comparables. Out of the new comparables so included, in the case of Excel Infoways Ltd., the OP/TC was 243.69 per cent which is abnormally high. Thus, this company has made super normal profit and is found to be functionally not comparable to the assessee which is a limited risk service provider. In this case, ratio of employee expenses to sales is only 8.82 per cent which is extremely low for service company. However, the ratio of companies selected by the TPO himself have a ratio of employee expenses to sales in the range of 30-60 per cent and ratio of assessee for the relevant assessment year under consideration is also 60 per cent. If this comparable is excluded, assessee's mark-up cost would come within +5 per cent. Accordingly, the assessee has prima facie case in its favour. [Para 6]

	■ 
	 
	Considering the totality of facts and circumstances of the case, it is deemed fit to grant stay for six months or till the date of passing of the order by the Tribunal, whichever is earlier. However, it is made clear that observations made hereinabove will have no bearing while deciding the appeal on merits.[Para 7]

	■ 
	 
	It is also made clear that in case assessee seeks any adjournment, the stay so granted will be automatically vacated.[Para 8]

	■ 
	 
	In the result, the stay application filed by the assessee is allowed in terms indicated hereinabove.[Para 9]


Madhur Agarwal  for the Appellant. Neel Philip  for the Respondent. 
ORDER
 
R.C. Sharma, Accountant Member - This Stay Application arose out of the appeal filed by the assessee before ITAT in ITA No.1315/M/2014 in the matter of order passed u/s. 143(3) r.w.s.144C(13) of the Act.
2. It was argued by the learned AR that the Transfer Pricing adjustment has been made by the TPO by selecting the comparables in respect of provisions of IT enabled back office support services. As per learned AR, appeal was filed before the Tribunal on 27-2-2014, which was fixed for hearing on 26-6-2014. On 26-6-2014, on the request of the departmental representative, appeal was adjourned to 27-10-2014. It was explained that while rendering back office support services to its AE, the assessee has earned margin of 17.11% of cost. However, the TPO has arrived at a set of 21 comparables with arm's length mark up of 31.58% by rejecting certain comparables selected by the assessee and adding new comparables to the assessee's bench-marking set and made an adjustment of Rs.2,92,13,537/-.
3. Our attention was invited to the comparables selected in the case of Excel Infoways Ltd. having operating OP/TC of 243.69% being super normal profit and also functionally not comparable to the assessee. As per learned AR if this comparable is excluded the assessee will be within the limit of +5% and no transfer pricing adjustment is required to be made.
4. Learned AR further submitted that if the seven comparables selected by the TPO stated at Sl.No.2,3,4,7,8,11&21 are excluded from comparables because they are not functionally comparable, assessee's mark-up of cost of 17.11% will be higher than the mark-up so arrived at 11.69% after excluding these seven comparables. Accordingly, it was argued that assessee's mark-up on the cost should be considered to be in accordance with the arm's length standard.
5. On the other hand, learned DR opposed the stay application and contended that assessee should be asked to pay the demand before granting stay.
6. We have carefully gone through the stay application and the material placed on record and found that arm's length adjustment has been made by TPO by excluding certain comparables and including some new comparables. Out of the new comparables so included, in the case of Excel Infoways Ltd., the OP/TC was 243.69% which is abnormally high. Thus, this company has made super normal profit and is found to be functionally not comparable to the assessee which is a limited risk service provider. In this case, ratio of employee expenses to sales is only 8.82% which is extremely low for service company. However, the ratio of companies selected by the TPO himself have a ratio of employee expenses to sales in the range of 30-60% and ratio of assessee for the relevant assessment year under consideration is also 60%. If this comparable is excluded, assessee's mark-up cost would come within +5%. Accordingly, we find that assessee has prima facie case in its favour. We also find that appeal has been fixed for hearing on merit on 27-10-2014 i.e. in the next month only.
7. Considering the totality of facts and circumstances of the case, we deem it fit to grant stay for six months or till the date of passing of the order by the Tribunal, whichever is earlier. However, it is made clear that observations made hereinabove will have no bearing while deciding the appeal on merits.
8. It is also made clear that in case assessee seeks any adjournment, the stay so granted will be automatically vacated. We direct accordingly.
9. In the result, the stay application filed by the assessee is allowed in terms indicated hereinabove.
JYOTI 

*In favour of assessee.
IT: Profits of housing property which otherwise satisfied condition of section 80-IB(10), as referable to residential units having a maximum built up area as prescribed per clause (c), would qualify for deduction on proportionate basis thereunder to exclusion of other residential units
■■■
[2015] 53 taxmann.com 75 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'E'
Assistant Commissioner of Income-tax-15(2), Mumbai
v.
Ekta Sankalp Developers Mumbai*
SANJAY ARORA, ACCOUNTANT MEMBER 
AND AMIT SHUKLA, JUDICIAL MEMBER 
IT APPEAL NOS. 3316 & 3318 (MUM.) OF 2012
[ASSESSMENT YEARS 2008-09 & 2009-10] 
SEPTEMBER  12, 2014 
Section 80-IB of the Income-tax Act, 1961 - Deductions - Profits and gains from industrial undertakings other than infrastructure development undertakings (Housing project) - Assessment years 2008-09 and 2009-10 - Whether all profits of housing project which otherwise satisfied conditions of section 80-IB(10), as referable to residenital units having a maximum built-up area as prescribed per clause (c), would qualify for deduction on proportionate basis thereunder to exclusion of other residential units - Held, yes [Para 5][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-AOP being engaged in housing project claimed for deduction under section 80-IB to the balance 65 per cent of the built-up area - the entire of which was residential, i.e., to 65 per cent of the total profits, on the basis that the profit to that extent was attributable to residential units satisfying the condition of section 80-IB(10)(c) and, thus, all the conditions of section 80-IB(10).

	■ 
	 
	The revenue, claimed that the quantum of deduction could only follow a satisfaction of each of the qualifying conditions, i.e., by a housing project as a whole. The project admittedly not satisfying the conditions of section 80-IB(10)(c) inasmuch as all its residential untis are admittedly not within the stipulated norm regarding the maximum built-up area, the said project could not be said to be an eligible housing project under section 80-IB(10).

	■ 
	 
	On appeal to the Tribunal:


HELD
 
	■ 
	 
	The High Court in CIT v. Brahma Associates [2011] 333 ITR 289/197 Taxman 459/9 taxmann.com 289 (Bom.) upon being called upon to examine the provision of section 80-IB(10) with reference to the ingredients of an eligible 'housing project', a term which stands not defined under the Act, clarified that the 'housing project' as contemplated is only a housing project as approved by the local authority, to which (approval) the provision refers to, so that the same, where not violative of any of the conditions listed in the provision, as with regard to the extent of commercial user could not be imposed by judicial diktat. Further, the project, as approved, is a single project, which either satisfies the conditions enlisted in the provision or not. There was therefore no scope for bifurcating it's profits into that subject to deduction there-under and not so. That the same is rendered upon examining the provisions in a different context would be of no moment, which though prevailed with the Tribunal in the case of Ekta Housing (P.) Ltd. [IT Appeal No. 3649 (Mum.) of 2009] inasmuch as it is trite law that it is the ratio of the decision which is binding and has precedent value. The said order by the Tribunal, insofar as it does not state any legal reasons for so deviating, is, with respect, clearly in consistent with the express and clear verdict by the high court as extracted hereianbove.

	■ 
	 
	The other decisions by the Tribunal being relied upon by the assessee, rendered without considering the decision by the court in Brahma Associates (supra), are also thus apparently in conflict therewith inasmuch as the same opine in favour of deduction, which extends to the entire profit of the project, with reference to the profit atributable to the residential units satisfying the condition of section 80-IB(10)(c), i.e., to a part of the project. The proposition is even otherwise inconsistent with the fundamental principle that any deduction is subject to eligibility, i.e., satisfaction of each of the conditions precedent. Further, our reading of those decisions by the Tribunal, did not exhibit any discussion on or an interpretation of section 80-IB(10)(c), as indeed was also the case of the judgment by the court in Brahma Associates (supra). The provision is accordingly examined closely, to find clause (c) as worded differently from the other clauses of section 80-IB(10), setting forth the conditions precedent for the eligibility to deduction of the profits of the project. The said clause, on a fair construction, was found to contain a condition with reference to the residential unit comprising the housing project. The condition, by necessary implication, applies to all the residential units of the housing project. The converse, however, cannot be said to hold, so that only such housing project, all the residential units comprising which satisfy the condition of section 80-IB(10)(c), is an eligible project. The word 'project', clearly mentioned in each of the other clauses, is conspicuous by its absence in clause (c).

	■ 
	 
	That is, section 80-IB(10)(c) represents a condition precedent qua the residential unit comprising the housing project and not qua the project; its language not admitting of such a view. It is only once an entity or income, which is the subject matter of exemption, is found, on such construction, to be within the ambit of the provision, that a liberal approach is to be adopted toward effectuating the object of the provision, for which we may refer to Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 taxman 480 (SC) relied upon by the Tribunal in the various orders, as far as appears on a reading of their extracts as listed in the Tribunal's order for assessment year 2007-08. The interpretation is also in accord with a purposive and liberal approach, advocated by the Apex Court in, inter alia, Bajaj Tempo Ltd. (supra). The proivsion being an incentive provision, toward promoting the growth of affordable housing in the country, the construction enables the same, while at the same time operating to exclude the extension of the incentive to housing that is not covered or targeted by the provision, as sought to be included by the assessee. Again, it is trite law that the benefit of any ambiguity, if any, in the language of provision, so that two reasonable views are permissible, is to go to the tax payer. It may be clarified that despite approving the proportionate deduction, i.e., w.r.t. section 80-IB(10)(c), is, for the reasons aforestated, thus not in conflict with the decision by the High Court in Brahma Associates (supra). The deduction toward the residential units satisfying the condition of section 80-IB(10)(c), arrived at on a proportionate basis, is therefore upheld. [Para 5]


CASE REVIEW
 
Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 taxman 480 (SC) (para 5) followed.
CASES REFERRED TO
 
CIT v. Brahma Associates [2011] 333 ITR 289/197 Taxman 459/9 taxmann.com 289 (Bom.) (para 3), Bengal Ambuja Housing Development Ltd. v. Dy. CIT [IT Appeal No. 1735 (Kol.) of 2005, dated 24-3-2006] (para 4.2), Ekta Housing (P.) Ltd. [IT Appeal No. 3649 (Mum.) of 2009] (para 4.2), Sanghvi & Doshi Enterprises v. ITO [2011] 131 ITD 151/12 taxmann.com 240 (Chennai) (TM) (para 4.2), Goodyear India Ltd. v. State of Haryana  [1991] 188 ITR 402 (SC) (para 4.2), ITO v. AIR Developers [2010] 122 ITD 125 (Nag.) (para 4.2) and Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 Taxman 480 (SC) (para 5).
Prakash L. Pathade  for the Appellant. S.C. Tiwari and Ms. Natasha Mangat for the Respondent.
ORDER
 
Sanjay Arora, Accountant Member - This is a set of two Appeals by the Revenue directed against the separate Orders by the Commissioner of Income Tax (Appeals)-26, Mumbai ('CIT(A)' for short) for the assessment years (A.Ys.) 2008-09 & 2009-10, allowing the assessee's appeal contesting its assessments u/s.143(3) of the Income Tax Act, 1961 ('the Act' hereinafter) for the relevant years.
The Issue 
2. The issue arising in the instant case is the eligibility of the assessee's (an Association of Persons (AOP) of M/s. Sankalp Developers (45%), Shri Ashok G. Mohanani (30%) and Shri Vivek A. Mohanani (25%)), a builder and developer, profits from its housing project 'Ekta Medows' at Mumbai-66, to deduction u/s.80-IB(10) of the Act.
The background facts and arguments 
3. The appeals came up for hearing originally on 15.05.2014, whereat it came to light that the matter under reference is covered in the assessee's favour by the decision by the Tribunal in its' own case for the immediately preceding year, i.e., A.Y. 2007-08, being the first year for which the assessee disclosed profit, on a percentage completion basis, on the said project (in ITA No.3276/Mum(J)/2010 dated 28.09.2012/copy on record). The ld. Departmental Representative (DR) was allowed time to go through the tribunal's order and state the Revenue's stand in its respect, posting the hearing for 21/5/2014. The Revenue not raising any objection; rather, conceding to the matter being squarely covered by the tribunal's order for A.Y. 2007-08 (supra), the hearing was concluded on that basis. Subsequently, at the time of dictation, it was found that the Revenue had per its grounds of appeal (reproduced as under), invoked the decision by the hon'ble jurisdictional High Court in the case of CIT v. Brahma Associates [2011] 333 ITR 289/197 Taxman 459/9 taxmann.com 289 (Bom.) (which was in fact also noticed by the Bench at the time of hearing, only to be explained of it being on another aspect, and not relevant to the issue at hand), wherein it has been clarified that the deduction u/s. 80-IB(10) is on the project as a whole, so that there is no scope for considering a part thereof as eligible, and limiting the deduction to that attributable thereto:
	'(1)
	 
	On the facts and in the circumstances of the case the ld. CIT(A) has erred in deleting the addition of Rs.8,77,50,000/- (*) made by the Assessing Officer in respect of proportionate deduction claimed by the assessee u/s.80-IB(10) of the Income-tax Act, 1961 in spite of the fact that the assessee did not fulfill all the conditions laid down under the said section as some of the flats were more than 1000 sq. ft. in size.

	(2)
	 
	On the facts and in the circumstances of the case the ld. CIT(A) has erred in allowing proportionate deduction u/s.80-IB(10) by not taking consideration the decision of jurisdictional high Court in the case of CIT v. Brahma Associates [2011] 333 ITR 289 (Bom) wherein it is held that Sec. 80IB(10) allows deduction to the entire project and not to a part of the project.' [Emphasis, Ours]

	
	 
	[(*) Rs.11,88,01,099/- for A.Y. 2009-10]


The said decision, thus, has a direct bearing on the instant case, being rather in approval of the Revenue's case as made out by the Assessing Officer (A.O.). The same being binding on all parties, including this Bench, i.e., notwithstanding the order by the tribunal in the assessee's own case for the preceding year, it was considered proper that the parties be heard in the matter. Accordingly, the case was reposted for hearing on 13/6/2014, and the matter heard afresh. Both the parties reiterated their respective stands, relying on the order/s of the authorities below as favourable to them. The ld. Authorized Representative (AR) could not however furnish any satisfactory answer in rebuttal to the specific and pertinent query raised by the bench in this regard, i.e., that vide the said decision the hon'ble jurisdictional court has unequivocally clarified that it is a single project, as approved by the local authority, that would stand to be regarded as either an eligible project, or not so, i.e., in terms of section 80-IB(10).
Analysis 
4. We have heard the parties, and perused the material on record.
4.1 We firstly observe that the tribunal in the assessee's own case for A.Y. 2007-08 has upheld proportionate deduction on the assessee's housing project 'Ekta Meadows', being otherwise eligible in-as-much as its stands duly approved by the local authority on 13.05.2005 and completed on 26.03.2009. The bone of contention between the parties is the satisfaction or otherwise of clause (c) of section 80-IB(10); that of other clauses, i.e., clauses (a), (b) and (d) being not in dispute, the cumulative satisfaction of all of which would make the project eligible for deduction u/s.80-IB(10), which position is again undisputed. Clause (c) enlists the condition as to the maximum built-up area of a residential unit in the housing project, being at 1000 sq. ft. for the Mumbai region, where the assessee's housing project is located. That a fair percentage of residential units, covering 35% of the total built-up area, have a built-up area in excess of the prescribed limit of 1000 sq. ft., is also not in dispute. The assessee accordingly restricts its' claim for deduction to the balance 65% of the built-up area - the entire of which is residential, i.e., to 65% of the total profits, on the basis that the profit to that extent is attributable to residential units satisfying the condition of section 80-IB(10)(c) and, thus, all the conditions of section 80-IB(10). The Revenue, on the other hand, claims that the quantum of deduction could only follow a satisfaction of each of the qualifying conditions, i.e., by a housing project as a whole. The project, 'Ekta Medows', admittedly not satisfying the condition of section 80-IB(10)(c) in-as-much as all its residential units are admittedly not within the stipulated norm regarding the maximum built-up area, the said project cannot be said to be an eligible housing project u/s.80-IB(10). This sums up the controversy and the dispute attending the instant appeals.
The order by the tribunal in the assessee's appeal for A.Y. 2007-08: 
4.2 The tribunal allowed the assessee's claim for the preceding year (A.Y. 2007-08) following the decision by the co-ordinate bench in the case of Bengal Ambuja Housing Development Ltd. v. Dy. CIT [IT Appeal No. 1735 (Kol.) of 2005, dated 24-3-2006], also citing other decisions by this tribunal upholding the deduction on pro-rata basis (refer para 6 of the order). The hon'ble Calcutta high court, it further notes, has since confirmed the tribunal's decision in Bengal Ambuja Housing Development Ltd. (supra), dismissing the Revenue's appeal challenging the same (in ITA No. 458 of 2006 dated 05.01.2007) on the ground that it did not find the same as involving any substantial question of law, so that it declined to answer the question/s of law sought to be raised before it by the Revenue (refer para 14 of the tribunal's order). No binding ratio or judicial precedent thus arises out of the said decision by the hon'ble Calcutta high court for being followed; it, rather, refraining from answering the question/s of law raised by the Revenue, considering its' appeal as, in effect, incompetent. There is also reference to the tribunal's order in the case of the assessee's sister concern, Ekta Housing (P.) Ltd. [IT Appeal No. 3649 (Mum.) of 2009] at para 7 of the order, reproducing there-from, and which again follows other decisions by the tribunal, also adverting to the 'approval' afore-referred by the hon'ble Calcutta high court in Bengal Ambuja Housing Development Ltd. (supra). The tribunal also refers to the decision by the tribunal in the case of Third Member in the case of Sanghvi & Doshi Enterprises v. ITO [2011] 131 ITD 151/12 taxmann.com 240 (Chennai). The third member has again decided the matter with reference to the decision by the hon'ble high court in Bengal Ambuja Housing Development Ltd. (supra) (refer paras 8 and 19 of the tribunal's order), so that it can at best be considered as a view by a larger bench of the tribunal. Even otherwise, it is trite law that a decision is an authority on what it actually decides, and not what may remotely or even logically flow from it (refer: Goodyear India Ltd. v. State of Haryana  [1991] 188 ITR 402 (SC). None of the several decisions cited before it, and which the tribunal respectfully follows in deciding the issue in the manner it does, as we observe from a reading of it's order, as also from a perusal of the order in ITO v. AIR Developers [2010] 122 ITD 125 (Nag.) - which we find to be the only reported order, bears reference to or considers the decision by the hon'ble high court in the case of Brahma Associates (supra), which is binding on us, so that the ratio of the said decision shall have to be examined for being followed.
The decision in the case of Brahma Associates (supra):
4.3 In the facts of that case, the assessment year being 2003-04, the Revenue similarly denied deduction on the ground that the assessee's housing project, which had a commercial area of 50% of the total area, was not an eligible housing project u/s.80-IB(10). The assessee had claimed deduction corresponding to 50% area covering the residential construction, which claim was upheld by the tribunal. On the Revenue carrying the matter in appeal before it, the hon'ble jurisdictional high court clarified as under:
	(a)
	 
	the term housing project being not defined under the Act, the project as approved by the local authority, i.e., as per the Development Control Rules/Regulations, irrespective of the extent of commercial area, is a housing project as contemplated u/s.80-IB(10). The tribunal was accordingly correct in holding that the housing project so approved shall qualify for deduction there-under;

	(b)
	 
	section 80-IB(10)(d) stands brought on the statute by Finance (No. 2) Act, 2004 w.e.f. 01.04.2005. The provision is not retrospective but prospective, so that it would have effect for assessment years commencing on or after 01.04.2005, i.e., A.Y. 2005-06 onwards;

	(c)
	 
	there being no stipulation with regard to the commercial user prior to the insertion of clause (d) to section 80-IB(10), no such limitation could be read in the provision. The legislature can only be considered as aware that the local authority may approve a housing project without or with commercial area. As such, when no stipulation qua commercial user stands provided for by the statute, a housing project could not be ousted on the ground that the commercial area there-under exceeds a particular limit. The tribunal fell in error in prescribing such a limit at 10% of the total area, which was plainly arbitrary and de hors any rule of interpretation of statutes. It is the entire housing project, i.e., as approved by the local authority; the extent of commercial area notwithstanding, which would qualify to be an eligible project u/s.80-IB(10); and

	(d)
	 
	the tribunal was thus wrong in confirming the deduction to the area attributable to the residential units. However, as the assessee was not in appeal, the deduction as affirmed by the tribunal was approved.


The hon'ble jurisdictional high court has clearly held that an eligible housing project u/s.80-IB(10) is the whole project, so that it either qualifies, or not so, there-under, in terms of the relevant provision. Accordingly, either the profits derived from a project would be subject to deduction under the provision, i.e., wholly, or not so, and there is no scope for deduction on a proportionate basis, i.e., as attributable to the residential area in the facts of that case, finding the same as without basis in law. It accordingly approved the deduction qua the profits of the entire project. The ratio of the said decision is squarely applicable in the facts of the case. Each of the conditions of s. 80-IB(10) is a qualifying condition, and is to be independently satisfied. There is, accordingly, no concept of pro rata deduction where a condition is partly satisfied. The principle that quantification follows eligibility is axiomatic. We are, thus, in principle, in complete agreement with the Revenue that the prescription and mandate of the decision in Brahma Associates (supra) does not admit of proportionate deduction in-as-much as either housing project qualifies, or not so, under s.80-IB(10).
4.4 We may next consider the condition of section 80-IB(10)(c), reproducing the provision itself, which reads as under:
'Deduction in respect of profits and gains from certain industrial undertakings other than infrastructure development undertakings.
80-IB. (1) Where the gross total income of an assessee, being a Developer, includes any profits and gains derived by an undertaking or an enterprise from any business of developing a Special Economic Zone, notified on or after the 1st day of April, 2005 under the Special Economic Zones Act, 2005, there shall, in accordance with and subject to the provisions of this section, be allowed, in computing the total income of the assessee, a deduction of an amount equal to one hundred per cent of the profits and gains derived from such business for ten consecutive assessment years.
	 
	(2 & 3)**
	**
	**


(10) The amount of deduction in the case of an undertaking developing and building housing projects approved before the 31st day of March, 2007 (*) by a local authority shall be hundred per cent of the profits derived in the previous year relevant to any assessment year from such housing project if,—
	(a)
	 
	such undertaking has commenced or commences development and construction of the housing project on or after the 1st day of October, 1998 and completes such construction,-

	(i)
	 
	in a case where a housing project has been approved by the local authority before the 1st day of April, 2004, on or before the 31st day of March, 2008;

	(ii)
	 
	in a case where a housing project has been, or, is approved by the local authority on or after the 1st day of April, 2004, within four years from the end of the financial year in which the housing project is approved by the local authority.

	
	 
	Explanation. - For the purposes of this clause,—

	(i)
	 
	in a case where the approval in respect of the housing project is obtained more than once, such housing project shall be deemed to have been approved on the date on which the building plan of such housing project is first approved by the local authority;

	(ii)
	 
	the date of completion of construction of the housing project shall be taken to be the date on which the completion certificate in respect of such housing project is issued by the local authority;

	(b)
	 
	the project is on the size of a plot of land which has a minimum area of one acre:

	
	 
	Provided that nothing contained in clause (a) or clause (b) shall apply to a housing project carried out in accordance with a scheme framed by the Central Government or a State Government for reconstruction or redevelopment of existing buildings in areas declared to be slum areas under any law for the time being in force and such scheme is notified by the Board in this behalf;

	(c)
	 
	the residential unit has a maximum built-up area of one thousand square feet where such residential unit is situated within the city of Delhi or Mumbai or within twenty-five kilometres from the municipal limits of these cities and one thousand and five hundred square feet at any other place; and

	(d)
	 
	the built-up area of the shops and other commercial establishments included in the housing project does not exceed five per cent of the aggregate built-up area of the housing project or two thousand square feet, whichever is less.'


[(*) '2008' by Finance (No.2) Act, 2009, w.r.e.f 01.04.2009, i.e., A.Y. 2009-10 onwards]
As would be apparent from a close reading of clause (c) to s. 80-IB, it does not, in terms, provide a condition as to the area qua 'each' or 'all' or 'every' residential unit comprised in the housing project. It does not, it may be noted, refer thereto - which is the first time the word 'residential unit' is mentioned in the provision, in plural terms. We state so as these would indicate or signify that the condition of clause (c) is to be necessarily complied by all such units. Further, correspondingly, there is, in contradistinction, i.e., to the other clauses of section 80-IB(10), no reference to the word 'project' or 'housing project' in clause (c). As its plain reading, i.e., upon giving a fair look at the provision and due regard to the language employed, conveys, the qualification stipulated thereby is not with reference to the housing project per se, but to the residential unit comprised therein. Further, the condition is a condition precedent for the deductibility of the entire profit of the relevant housing project, as is the character of each of the conditions set out per the other clauses, being clauses (a), (b) and (d) of the provision. Accordingly, where any of the conditions per the said clauses of s. 80-IB(10), i.e., other than clause (c), which are with reference to the project, is not satisfied, no part of the profit derived there-from would be eligible for deduction u/s. 80-IB(10). As regards the mandate of clause (c) of the provision, the satisfaction of the condition of s. 80-IB(10)(c) would have to be seen independently for each residential unit. As such, every individual residential unit that satisfies the prescription of s. 80-IB(10)(c), would stand to be regarded as a part of the eligible undertaking/project, and the profit of the project attributable thereto deductible u/s. 80-IB(10). That is to say, all the profits of the housing project which otherwise satisfies the conditions of section 80-IB(10), as referable to the residential units having a maximum built-up area as prescribed per clause (c), would qualify for deduction there-under, to the exclusion of other residential units. The deduction u/s.80-IB(10) would thus have to be computed or arrived at in two steps. Firstly, that derived from the eligible housing project, and then that part thereof as attributable to the residential units satisfying the condition of section 80-IB(10)(c). This is in fact what the tribunal has advocated per the several decisions referred to in its order dated 28.09.2012 supra, i.e., in the assessee's case for A.Y. 2007-08.
4.5 Before parting with our order, we may also clarify another aspect of the matter. The ld. AR, Shri S. C. Tiwari, upon being apprised that we are not inclined to treat the matter as covered in view of the decision by the hon'ble jurisdictional high court in Brahma Associates (supra), would contend that in that case the assessee would also claim deduction qua the residential units admittedly not satisfying the test of section 80-IB(10)(c), in view of the subsequent amendment to section 80-IB(10) by way of insertion of clauses (e) and (f) thereto; the restriction of its claim by the assessee in the first place being only by way of a concession. The argument presupposes that such a plea is permissible. There is we are afraid no concept of bargain plea under the Indian tax jurisprudence. Be that as it may, we shall consider the plea on its merits. Our decision on merits clearly negates such a view, i.e., as being canvassed. Rather, we consider the argument as not maintainable at the threshold. Our order being appealable, it would only be fair to state our reasons for so considering. Firstly, the assessee is not in appeal. In fact, the dispute all through was confined to the eligibility of the assessee's housing project 'Ekta Medows' to deduction u/s.80-IB(10); the Revenue itself stating that, if found to be so, the entire profits of the project would be eligible for deduction there-under (also refer para 4.1 above). Thirdly, clauses (e) and (f) of the provision stand inserted by Finance Act (No.2), 2009 w.e.f. 01.04.2010. Even as clarified by the hon'ble court in Brahma Associates (supra), with reference to the insertion of clause (d) in the provision, the same would be prospective and not retrospective. The same accordingly would have no bearing for the current year.
The decision in summation
5. We, faced with the decision by the hon'ble jurisdictional high court in the case of Brahma Associates (supra), which is even otherwise binding on us, proceeded by firstly examining the Revenue's reliance thereon, to find it as valid. The hon'ble high court, upon being called upon to examine the provision of section 80-IB(10) with reference to the ingredients of an eligible 'housing project', a term which stands not defined under the Act, clarified that the 'housing project' as contemplated is only a housing project as approved by the local authority, to which (approval) the provision refers to, so that the same, where not violative of any of the conditions listed in the provision, as with regard to the extent of commercial user (which condition did not exist in the provision as it stood at the relevant time), could not be imposed by judicial diktat. Further, the project, as approved, is a single project, which either satisfies the conditions enlisted in the provision or not. There was therefore no scope for bifurcating it's profits into that subject to deduction there-under and not so. The following words capture the decision, which follows a comprehensive discussion on the various aspects, and in harmony and agreement with it's understanding, of the matter: (refer para 31 at pgs. 302-303, also catch notes at pgs. 290-291)
'Section 80-IB(10) allows deduction to the entire project approved by the local authority and not to a part of the project. If the conditions set out in section 80-IB(10) are satisfied, then deduction is allowable on the entire project approved by the local authority and there is no question of allowing deduction to the part of the project.' [Emphasis Ours]
That the same is rendered upon examining the provision in a different context would be of no moment, which though prevailed with the tribunal in the case of Ekta Housing (P.) Ltd. (supra) (copy on record) in-as-much as it is trite law that it is the ratio of the decision which is binding and has precedent value. The said order by the tribunal, in-so-far as it does not state any legal reasons for so deviating, is, with respect, clearly inconsistent with the express and clear verdict by the hon'ble jurisdictional high court as extracted here-in-above. The other decisions by the tribunal being relied upon by the assessee, rendered without considering the decision by the hon'ble court in Brahma Associates (supra), are also thus apparently in conflict therewith in-as-much as the same opine in favour of deduction, which extends to the entire profit of the project, with reference to the profit attributable to the residential units satisfying the condition of section 80-IB(10)(c), i.e., to a part of the project. The proposition is even otherwise inconsistent with the fundamental principle that any deduction is subject to eligibility, i.e., satisfaction of each of the conditions precedent. Further, our reading of those decisions by the tribunal, did not exhibit any discussion on or an interpretation of section 80-IB(10)(c), as indeed was also the case for the judgment by the hon'ble court in Brahma Associates (supra).
The provision is accordingly examined closely, to find clause (c) as worded differently from the other clauses of section 80-IB(10), setting forth the conditions precedent for the eligibility to deduction of the profits of the project. The said clause, on a fair construction, was found to contain a condition with reference to the residential unit comprising the housing project. The condition, by necessary implication, applies to all the residential units of the housing project. The converse, however, cannot be said to hold, so that only such housing project, all the residential units comprising which satisfy the condition of section 80-IB(10)(c), is an eligible project. The word 'project', clearly mentioned in each of the other clauses, is conspicuous by its absence in clause (c). That is, s. 80-IB(10)(c) represents a condition precedent qua the residential unit comprising the housing project and not qua the project; its language not admitting of such a view. We may though at once clarify that the decision by the hon'ble court being binding, we would not have for a moment hesitated to hold otherwise if we found anything to so suggest in the decision in Brahma Associates (supra), which is sans any reference to s. 80-IB(10)(c), or if that meaning or intention was found expressed in its plain language; it being trite that there is no equity about tax and there is no room for intendment, so that one has to look fairly at the language used, even as exhorted time and again by the apex court. Also, fiscal statutes are to be strictly interpreted, and so are the exemption provisions. It is only once an entity or income, which is the subject matter of exemption, is found, on such construction, to be within the ambit of the provision, that a liberal approach is to be adopted toward effectuating the object of the provision, for which we may refer to Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 Taxman 480 (SC) relied upon by the tribunal in the various orders, as far as appears on a reading of their extracts as listed in the tribunal's order for A.Y. 2007-08 (supra). The interpretation is also in accord with a purposive and liberal approach, advocated by the apex court in, inter alia, Bajaj Tempo Ltd. (supra). The provision being an incentive provision, toward promoting the growth of affordable housing in the country, the construction enables the same, while at the same time operating to exclude the extension of the incentive to housing that is not covered or targeted by the provision, as sought to be included by the ld. AR. Again, it is trite law that the benefit of any ambiguity, if any, in the language of the provision, so that two reasonable views are permissible, is to go to the tax payer.
We may clarify that our decision, even as sought to be emphasized earlier, despite approving the proportionate deduction, i.e., w.r.t. section 80-IB(10)(c), is, for the reasons afore-stated, thus not in conflict with the decision by the hon'ble jurisdictional high court in Brahma Associates (supra). The deduction toward the residential units satisfying the condition of s. 80-IB(10)(c), arrived at on a proportionate basis, is therefore upheld.
6. In the result, the Revenue's appeals are dismissed.
RANJAN 

*In favour of assessee.
IT/ILT : Word 'used' as specified in article 5 of Indo USA DTAA clarifies usage of an installation or structure for exploration of natural resources and if it was so used for a period of 120 days in 12 months, only then it can be considered as PE in India and not merely being ready for use
■■■
[2014] 51 taxmann.com 384 (SC) 
SUPREME COURT OF INDIA
Director of Income-tax, (International Taxation)
v.
R & B Falcon Offshase Ltd.*
ANIL R. DAVE AND UDAY UMESH LALIT, JJ. 
SPECIAL LEAVE TO APPEAL (CIVIL) NOS. 14430, 14702 & 14861 OF 2014†
SEPTEMBER  12, 2014 
Section 9 of the Income-tax Act, 1961, read with article 5 of Double Taxation Avoidance Agreement between India and USA - Income - Deemed to accrue or arise in India (Permanent Establishment) - High Court by impugned order concluded that word 'used' as specified in article 5 of Indo-USA DTAA clarifies usage of an installation or structure for exploration of natural resources and if it was so used for a period of 120 days in 12 months, only then it could be considered as PE in India and not merely being ready for use - Revenue sought leave to withdraw special leave petition filed by it against impugned order, to file review petition before High Court - Whether special leave petition was, accordingly, dismissed as withdrawn - Held, yes [In favour of assessee] 
CASE REVIEW
 
DIT (International Taxation) v. R & B Offshore Ltd. [2014] 44 taxmann.com 400/223 Taxman 266 (Uttarakhand)[SLP dismissed.]
P.S. Patwalia, ASG, Ms. A. Subhashini, Mrs. Anil Katiyar and S.A. Haseeb Advs.  for the Petitioner. Ms. Sharddha, Adv.  for the Respondent.
ORDER
 
1. The learned ASG appearing on behalf of the petitioner seeks leave to withdraw this Special Leave Petition with permission to file Review Petition before the High Court.
2. Permission to withdraw the Special Leave Petition is granted with the above liberty.
3. The Special Leave Petition is, accordingly, dismissed as withdrawn.
■■ 

*In favour of assessee.
†Arising out of order of High Court of Uttarakhand in DIT v. R & B Falcon Offshore Ltd. [2014] 44 taxmann.com 400/223 Taxman 266 (Uttarakhand). 
IT : Booking of a flat which is going to be constructed by a builder has to be considered as a case of 'construction of flat' and not purchase of flat for purpose of section 54
■■■
[2014] 52 taxmann.com 527 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'F'
Farida A. Dungerpurwala
v.
Income-tax Officer*
H.L. KARWA, PRESIDENT 
AND B.R. BASKARAN, ACCOUNTANT MEMBER 
IT APPEAL NO. 5169 (MUM.) OF 2010
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  12, 2014 
Section 54 of the Income-tax Act, 1961 - Capital gain - Profit on sale of property used for residence (Construction of new house) - Assessment year 2006-07 - Whether booking of a flat, which is going to be constructed by a builder, has to be considered as a case of "construction of flat" and not purchase of flat - Held, yes - Whether deduction under section 54 is available only if assessee constructs a new house within three years after date of transfer - Held, yes - Whether where assessee had booked a house with builder prior to date of transfer of original house, she was not entitled to claim deduction under section 54 in respect of cost of new flat - Held, yes [Paras 13 and 14] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee sold a residential flat in October, 2005 for certain amount and claimed deduction under section 54 in respect of cost of new flat.

	■ 
	 
	The Assessing Officer noticed that the assessee had booked a flat in a project in December, 2002 in the joint name of assessee and her relative and she obtained possession of the new flat in December, 2004.

	■ 
	 
	The Assessing Officer did not accept the assessee's contention that the date of possession of new house should be taken as the date of purchase and rejected claim for deduction under section 54.

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the decision of the Assessing Officer.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	There is no dispute with regard to the fact that the assessee can purchase a new house within one year before the date of transfer of the original residential house in order to avail of deduction under section 54. The said deduction is also available if a new house:

	(a) 
	 
	is purchased within two years after the date on which the transfer of original house took place, or

	(b) 
	 
	is constrcuted within a period of three years after the date on which the transfer took place. [Para 7]

	■ 
	 
	Thus, it is seen that the statute has prescribed different time limits for "purchase of a new house" and for "construction of a new house". There should not be any dispute that the expressions "purchase" and "construction" denotes two different kinds of actions. The deduction is available only if a new house is purchased within one year before the date of transfer of the original residential house. Thus, if a new house is constructed within one year prior to the date of transfer of the original residential house, the deduction under section 54 is not available.

	■ 
	 
	In the instant case, the assessee along with her relative has entered into an agreement on 4-12-2002 with a builder. As per the registered sale agreement, the builder shall construct residential apartments on a piece of land and allot a specified flat to the assessee. As per the agreement, the builder constructed the residential apartments and finally handed over the possession on 4-12-2004. [Para 9]

	■ 
	 
	The ratio laid down in the several cases clearly show that the booking of a flat which is going to be constructed by a builder has to be considered as a case of "construction of flat". The deduction under section 54 is available only if the assessee constructs a new house within three years after the date of transfer. In the instant case, the assessee has constructed a house prior to the date of transfer of original house, in which case, the assessee is not entitled to claim deduction under section 54 in respect of the cost of new flat. [Para 13]

	■ 
	 
	In view of the foregoing discussion, the assessee has not fulfilled the conditions prescribed under section 54. Accordingly, the decision taken by the Commissioner (Appeals) is upheld. [Para 14]


CASE REVIEW
 
CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom.); Asstt. CIT v. Sunder Kaur Sujan Singh [2005] 3 SOT 206 (Mum.) and Kishore H. Galaiya v. ITO  [2012] 137 ITD 229 taxmann.com 11 (Mum.) (para 13) followed.
CASES REFERRED TO
 
CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom.) (para 3), Asstt. CIT v. Sunder Kaur Sujan Singh [2005] 3 SOT 206 (Mum.) (para 11) and Kishor H. Galaiya v. ITO [2012] 137 ITD 229/24 taxmann.com 11 (Mum.) (para 12).
Chetan A. Karia  for the Appellant. Rajneesh K. Arvind  for the Respondent. 
ORDER
 
B.R. Baskaran, Accountant Member - The appeal of the assessee is directed against the order dated March 29, 2010 passed by the learned Commissioner of Income-tax (Appeals)-25, Mumbai and it relates to the assessment year 2006-07. The assessee is aggrieved by the decision of the learned Commissioner of Income-tax (Appeals) in confirming the rejection of claim for deduction under section 54 of the Act made by the assessee in her return of income.
2. The assessee sold a residential flat on October 10, 2005 for a sum of Rs.28,50,000. The assessee claimed a sum of Rs. 14,33,450 as deduction under section 54 in respect of cost of a new flat. The Assessing Officer noticed that the assessee had booked a flat in a project as per the sale agreement registered on December 4, 2002 for a consideration of Rs.31,20,000. The assessee paid the above said consideration in installments. It is noticed that the flat was booked in the joint names of the assessee and her relative. According to the assessee, she obtained possession of the new flat on December 4, 2004. Before the Assessing Officer, the assessee submitted that the new flat should be considered as having purchased only on December 4, 2004, i.e., on the date on which he obtained possession. Under section 54 of the Act, the cost of new house purchased within one year prior to the date of sale of original residential house is also eligible for deduction. It appears that the cost of new flat worked out to about Rs.34.86 lakh and the assessee claimed 50 per cent. of her share therein as deduction under section 54 of the Act.
3. The Assessing Officer did not accept the contentions of the assessee that the date of possession of new house should be taken as the date of purchase. The Assessing Officer placed strong reliance on the decision of the jurisdictional High Court rendered in the case of CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom) with the following observations :
"As stated in the aforesaid paragraphs the Bombay High Court in the case of CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom) has held that, what one has to see is whether the assessee has acquired a right to a specific flat in such a building which is being constructed by the society and whether she has made a substantial investment within the prescribed period which will entitle her to obtain possession of that flat so constructed. The Board has stated in the circular that when an allotment letter is issued to an allottee under this scheme on payment of the first instalment of the cost of construction, the allotment is final unless it is cancelled. The allottee, thereupon, gets title to the property on the issuance of the allotment letter and the payment of instalments is only a follow up action and taking delivery of possession is only a formality."
4. Accordingly, the Assessing Officer rejected the claim for deduction under section 54 of the Act.
5. The learned Commissioner of Income-tax (Appeals) also confirmed the decision of the Assessing Officer with the following observations :
"....The fact of having executed the agreement by way of registering the same on December 4, 2002 is not in dispute. The claim of the appellant that as per clause 14 of the agreement builder can terminate the agreement on non-payment of instalments, in the case of appellant is not found to be implemented though the appellant is found having defaulted the payment of instalments on certain occasions. The relevant and effective material facts are that the agreement was complete on all respects when it was executed by way of registering the same and the appellant paid earnest money and agreed to make the payment of instalments on the dates as mentioned in the agreement itself. Therefore, for the purpose of claiming deduction under section 54 of the Income-tax Act, the purchase of another property one year before the sale of property has to be construed from the date of execution of agreement through registration and not from the date of possession as claimed by the appellant. Therefore, I do not find any infirmity in the action of the Assessing Officer in disallowing exemption under section 54 of the Income-tax Act on capital gains on the sale of another property made much beyond the prescribed period of time as per the provisions of section 54 of the Income-tax Act."
6. Aggrieved, the assessee has filed this appeal before us.
7. We have heard the rival contentions and perused the record. The learned authorised representative reiterated the contentions that were made before the tax authorities, viz., the date of possession should be considered as the date of purchase of new house, since the assessee obtained a habitable house only on the date of possession. On the contrary, the learned Departmental representative placed strong reliance on the orders of the tax authorities. There is no dispute with regard to the fact that the assessee can purchase a new house within one year before the date of transfer of the original residential house in order to avail of deduction under section 54 of the Act. The said deduction is also available if a new house.
	(a) 
	 
	is purchased within two years after the date on which the transfer of original house took place, or

	(b) 
	 
	is constructed within a period of three years after the date on which the transfer took place.


8. Thus, it is seen that the statute has prescribed different time limits for "purchase of a new house" and for "construction of a new house". There should not be any dispute that the expressions "purchase" and "construction" denotes two different kinds of actions. The deduction is available only if a new house is purchased within one year before the date of transfer of the original residential house. Thus, if a new house is constructed within one year prior to the date of transfer of the original residential house, the deduction under section 54 is not available.
9. In the instant case, the assessee along with her relative has entered into an agreement on December 4, 2002 with a builder. As per the registered sale agreement, the builder shall construct residential apartments on a piece of land and allot a specified flat to the assessee. As per the agreement, the builder constructed the residential apartments and finally handed over the possession on December 4, 2004. The moot question is whether the transaction of entering into an agreement with a builder for purchase of a flat that is going to be constructed is a case of "purchase" or "construction".
10. In this regard, we may gainfully refer to the decision rendered by the hon'ble Bombay High Court in the case of Mrs. Hilla J.B. Wadia (supra) wherein the hon'ble High Court has held that it is a case of "Construction". Following observations made by the High Court are relevant here (page 380) :
"In the present case, the assessee had transferred the property in which she had a half share and which was being used for the purpose of her residence to the society. The question is whether she can be said to have constructed a house property for the purpose of her residence within a period of two years from that date. This provision will have to be construed in the context of the manner in which such residential properties are now being constructed in a city like Bombay where, looking into the cost of land, co-operative housing societies are being formed for constructing a building in which flats are allotted to the members. This must also be viewed as a method of constructing residential tenements."
11. An identical question, i.e., whether the booking of flat with a builder is to be considered as a case of "purchase" or "construction" was examined by the Mumbai Bench of the Tribunal in the case of (Asst.) CIT v. Sunder Kaur Sujan Singh [2005] 3 SOT 206 (Mum) and the Bench came to the conclusion that it was a case of "Construction". The relevant observations are extracted below :
"The condition laid down in the case of purchase of the residential house is that the house must have been purchased one year prior to the sale of the capital asset or two years subsequent thereto. In the case of a residential house the condition laid down is that the residential house must have been constructed within three years after the sale of the capital asset. Therefore, for proper application of this section it has to be seen whether it is a purchase or a construction in the above case. Vide Board's Circular No. 471, dated October 15, 1986 it has been explained that to qualify investment for construction under section 54F the crucial date is the date of allotment of flat by DDA and payment of instalment was only a follow-up action and taking possession of the flat is only a formality, of course, instalments have to be paid by the allottee as per the schedule fixed by the DDA. As per Board's Circular No. 672, dated December 16, 1993 the Board after referring to the abovementioned Circular No. 471 extended the facility of exemption under sections 54 and 54F in respect of allotment of flats/house by co-operative societies and other institutions, and the allotment and construction of the flat by co-operative societies and other institutions are to be considered in similar manner for the purpose of allowing exemption under section 54. The above circulars are binding on the Revenue authorities under section 119 of the Act. Since the flat has been allotted to the assessee by the builder who would fall in the category of other institutions mentioned in the circulars, it has to be taken as a case of construction of the residential flat and not as a purchase of a residential flat."
12. Another Mumbai Bench of the Tribunal has also considered an identical question in the case of [Kishore H. Galaiya v. ITO [2012] 137 ITD 229/24 taxmann.com 11 (Mum)] and has expressed identical view. The relevant observations are extracted below :
"6.1 In the present case, the assessee sold the old residential house on March 7, 1996 and the long-term capital gain arising on this account was Rs. 9,98,411. The assessee had booked a new residential flat with the builder jointly with his wife for a sum of Rs. 35,00,000. The assessee had paid booking amount of Rs. 1,00,000 to the builder before the due date of filing of the return of income under section 139(1) for the assessment year 2006-07 and the balance amount had been paid in instalments after the said date. The total amount paid by the assessee to the builder was Rs. 14,62,500 till February 16, 2009. In the back drop of this factual position, it is required to be seen whether the assessee had fulfilled the conditions of section 54 of the Act so as to make him eligible for claim of exemption under section 54 of the Act. The first condition is that the capital gain should have been invested in the purchase of new residential house within a period of two years from the date of transfer or for construction of new residential house within a period of three years from the date of transfer. In the present case, the assessee had booked the new flat with the builder and as per agreement, the assessee was to make payment in instalments and the builder was to handover the possession of the flat after construction. It has therefore to be considered as a case of construction of new residential house and not purchase of flat. This position has been clarified by the CBDT in Circular No. 472 dated December 16, 1993 in which it has been made clear that the earlier Circular No.471 dated October 15, 1986 in which it was stated that acquisition of flat through allotment by DDA has to be treated as a construction of flat would apply to co-operative societies and other institutions. The builder would fall in the category of other institutions as held by Mumbai Bench of the Tribunal in the case CIT (Asst.) v. Sunder Kaur Sujan Singh Gadh (Smt.) [2005] 3 SOT 206 (Mum) and therefore booking of the flat with the builder has to be treated as construction of flat by the assessee. Thus, in the present case, the period of three years would apply for construction of new house from the date of transfer of the old flat."
13. The ratio laid down in the abovesaid cases clearly show that the booking of a flat which is going to be constructed by a builder has to be considered as a case of "construction of flat". We have already noticed that the deduction under section 54 is available only if the assessee constructs a new house within three years after the date of transfer. In the instant case, the assessee has constructed a house prior to the date of transfer of original house, in which case, the assessee is not entitled to claim deduction under section 54 of the Act in respect of the cost of new flat.
14. In view of the foregoing discussions, we are of the view that the assessee has not fulfilled the conditions prescribed under section 54 of the Act. Accordingly we uphold the decision taken by the learned Commissioner of Income-tax (Appeals) on the reasons discussed supra.
15. In the result, the appeal filed by the assessee is dismissed.
VARSHA 

*In favour of revenue.
IT : In case of film/television serial, cost of production is to be treated as stock in trade and expenditure on abandoned film or teleserial is to be allowed as business expenditure
■■■
[2015] 53 taxmann.com 33 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'D'
Income-tax Officer
v.
Rajnandini Entertainment Ltd.*
B.R. BASKARAN, ACCOUNTANT MEMBER 
AND SANJAY GARG, JUDICIAL MEMBER 
IT APPEAL NO. 292 (MUM.) OF 2013
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  12, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Expenditure on abandoned teleserial) - Assessment year 2009-10 - Whether in case of film/teleserial, cost of production is to be treated as stock-in-trade and expenditure on abandoned film or teleserial is to be allowed as business expenditure - Held, yes [Para 5] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company was engaged in production of Hindi teleserials. It had written off cost of production of a abandoned teleserial as revenue expenditure.

	■ 
	 
	The Assessing Officer disallowed the said write off and further held that even the claim of the assessee was premature inasmuch as the Prasar Bharti had rejected the said teleserial on 22-1-2010 and, hence, the said loss was pertaining to the subsequent year.

	■ 
	 
	On appeal, the Commissioner (Appeals) allowed the claim of the assessee holding that in case of abandoned film or television serial, the expenditure was to be allowed as business expenditure.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	From the findings of the Commissioner (Appeals) it may be observed that the Commissioner (Appeals), in the light of various case law, has held that in case of film/television serial, the cost of production is to be treated as stock-in-trade and further that in case of abandoned film or teleserial the expenditure is to be allowed as business expenditure. The Commissioner (Appeals) has further rightly observed that the cost of production was written off by the assessee as per the market value of the serial as on the said date. The said calculated/assessed market value had nothing to do with the further rejection of the proposal of the assessee by the Doordarshan vide letter dated 22-1-2010 which ultimately resulted in treating the cost at nil. There is no infirmity in the order of the Commissioner (Appeals) on the above findings. Hence, there is no merit in the appeal of the revenue and the same is accordingly dismissed. [Para 5]


Sanjeev Jani, DR  for the Appellant. Vikas Vohra for the Respondent.
ORDER
 
Sanjay Garg, Judicial Member - The present appeal has been filed by the Revenue against the order of the Commissioner of Income-tax (Appeals) (hereinafter referred to as CIT (A)) dated October 31, 2012 relevant to the assessment year 2009-10.
2. The Revenue has contested the action of the learned Commissioner of Income-tax (Appeals) in allowing the write off of cost of production of television serial as abandoned stock in trade amounting to Rs. 40,06,707.
3. The brief facts are that the assessee is engaged in production of Hindi teleserials. During the assessment proceedings the Assessing Officer (hereinafter referred to as the AO) noted that the assessee had debited the cost of production amounting to Rs. 40,06,707 on account of expenses pertaining to teleserial "Kahkashan" which had not been telecasted during the year. The Assessing Officer found that there was no corresponding sale or revenue earned against the said teleserial "Kahkashan", whereas the assessee had debited the said amount of Rs. 40,06,707 out of the opening stock of production at Rs. 79,58,707 and the balance of Rs. 39,52,000 was carried forward. The Assessing Officer observed that the Prasar Bharti had rejected the said teleserial by communication dated January 22, 2010. Hence, the said loss was pertaining to the assessment year 2010-11 and not business loss pertaining to the current assessment year, i.e., 2009-10. He therefore held that even the claim of the assessee was premature. He therefore disallowed the said write off of Rs. 40,06,707.
4. In the first appeal, it was submitted before the learned Commissioner of Income-tax (Appeals) that the amount of Rs. 40,06,707 was debited to the profit and loss account on account of reduction in the value of closing stock based on market value of the said serial, as the said serial was rejected by the Doordarshan and had become stale with the passage of time. It was also submitted that the said serial was produced for Doordarshan in the financial year 2006-07 but due to delay in production of the certain episodes of the serial, the said episodes were rejected by the Doordarshan and were not telecasted. Due to the abovesaid rejection of the episodes and with the passage of time, the cost of the teleserials got reduced and was assessed as per market value at Rs. 39,52,000. A fresh proposal was submitted to the Doordarshan for selling the said teleserials at reduced cost of Rs. 39,52,000 but the said proposal was again rejected by the Doordarshan vide letter dated January 22, 2010 and hence the value of the stock was declared at nil on March 31, 2010. The learned Commissioner of Income-tax (Appeals), after considering the relevant facts on the file, allowed the appeal of the assessee. The relevant observations of the learned Commissioner of Income-tax (Appeals), for ready reference, are reproduced as under :
"1.3 I have considered the facts and perused the material on record. It is seen that the appellant is predecessor of teleserials. In the case of film/television serial, the cost of production is to be treated as stock-in-trade ; hence, the cost of production of abandoned films/teleserials can be written off as revenue expenditure. The Assessing Officer has disallowed the cost of production on the ground that claim is premature. However it is seen that the teleserials was rejected by the Doordarshan for technical reason which was approved in 2007. This serial was to be aired or telecasted in the financial year 2007-08. It is also noticed that the appellant has shown the cost of tele-serials as stock-in-trade and also reduced the cost on market value from closing stock. In case of abandoned film or television serial, the expenditure is to be allowed as business expenditure as laid down in the decision in the case of Rajesh Khanna v Asst. CIT (I. T. A. No. 4804/Bom/2000-assessment year 1992-93 D-Bench Mumbai dated January 17, 2003) as well as in the case of Asst. CIT v. J Radical Entertainment (I) Pvt. Ltd. (I. T. A. No. 4550/M/2004-assessment year 1998-98 dated January 31, 2007) and Asst. CIT v. Dream Merchants Enterprise (I. T. A. Nos. 3243 and 3245/M/2009 assessment years 2006-07 and 2004-05 dated February 9, 2010) and Asst. CIT v. Rajiv Tolani (I.T. A. No. 633/Mum/2010 assessment year 2006-07 dated September 30, 2010) and ITO v. Rajiv Tolani (I. T. A. No. 2522/Mum/ 2010 assessment year 2007-08 dated April 27, 2011) wherein following the ratio of decision in the case of Rajesh Khanna and the above decisions, disallowance made on account cost of abandoned films were deleted. The act of rejection of teleserials amounts to abandon of teleserials. In the light of the above facts, the issue under consideration is squarely covered in favour of the appellant by the aforesaid decision of the hon'ble Tribunal. The case law as relied on by the authorised representative as discussed in the above paras also support his view as the claim is allowable as business expenses. Therefore, respectfully following the aforesaid decisions, the disallowance made on account of cost of rejected/abandoned teleserial "Kahkashan" as written off is directed to be allowed as business expenditure. Accordingly, this ground of the appeal is allowed."
5. From the above reproduced findings of the learned Commissioner of Income-tax (Appeals) it may be observed that the learned Commissioner of Income-tax (Appeals), in the light of various case law, has held that in case of film/television serial, the cost of production is to be treated as stock in trade and further that in case of abandoned film or teleserial the expenditure is to be allowed as business expenditure. The learned Commissioner of Income-tax (Appeals) has further rightly observed that the cost of production was written off by the assessee as per the market value of the serial as on the said date which was calculated at Rs. 39,52,000. The said calculated/ assessed market value of Rs. 39,52,000 had nothing to do with the further rejection of the proposal of the assessee by the Doordarshan vide letter dated January 22, 2010 which ultimately resulted in treating the cost at nil. We do not find any infirmity in the order of the learned Commissioner of Income-tax (Appeals) on the above findings. Hence, there is no merit in the appeal of the Revenue and the same is accordingly dismissed.
VARSHA 

*In favour of assessee.
IT : Where assessee was prosecuting proceedings for approval under section 12AA bona fidely before wrong forum, a delay of 2353 days in filing appeal against impugned order denying registration was to be condoned
IT: Where assessee's application seeking registration under section 12AA was rejected, matter was to be remanded back for disposal afresh giving one more opportunity to assessee to produce all details as required by Commissioner
■■■
[2015] 54 taxmann.com 412 (Cochin - Trib.) 
IN THE ITAT COCHIN BENCH
Kadakkal Educational Trust
v.
Income-tax Officer*
N.R.S. GANESAN, JUDICIAL MEMBER 
AND CHANDRA POOJARI, ACCOUNTANT MEMBER 
IT APPEAL NOS. 75 ,348 OF 2013 AND 221 (COCH.) OF 2014
[ASSESSMENT YEAR 2007-08] 
SEPTEMBER  12, 2014 
Section 253, read with section 12AA, of the Income-tax Act, 1961 - Appellate Tribunal - Appeals to (Condonation of delay) - Assessment year 2007-08 - Whether where assessee was prosecuting proceedings for approval under section 12AA bona fidely before wrong forum, a delay of 2353 days in filing appeal against impugned order denying registration was to be condoned - Held, yes [Para 8] [In favour of assessee] 
Section 12AA of the Income-tax Act, 1961 - Charitable or religious trust - Registration procedure (Scope of) - Assessment year 2007-08 - Whether where Commissioner rejected assessee's application for registration on account of failure of assessee to produce certain material which was called for, matter was to be remanded back for disposal afresh giving one more opportunity to assessee to produce all details as required by Commissioner - Held, yes [Para 10] [Matter remanded] 
FACTS
 
	■ 
	 
	When registration was not granted to the assessee-educational trust, the assessee was advised to file successive applications for registration under section 12AA instead of challenging the order of the Commissioner before the Tribunal in a manner known to law. The assessee also filed writ petitions before the High Court and review application. The High Court permitted the assessee either to file a fresh application or to file an application to restore the earlier application which was dismissed provided the same was permitted under law.

	■ 
	 
	In compliance with the orders of the High Court, the Commissioner reposted hearing in respect of the application filed on 30-5-2007 which was originally dismissed on 26-9-2007. However, the Commissioner rejected the application once again by an order dated 24-10-2011 on the ground that the registration under section 12AA was already granted on the basis of the application filed by the assessee on 31-3-2010. Therefore, the earlier application for registration became null and void.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In view of the factual position it is obvious that the assessee was not leaving the matter and was in fact vigilant enough in prosecuting the proceedings for approval under section 12AA. Of course, the assessee was knocking wrong doors by prosecuting the proceedings bona fidely. The question arises for consideration is when the assessee was prosecuting the proceedings bona fidely before the wrong forums whether the delay of 2353 days in filing the appeal could be condoned or not.

	■ 
	 
	The Madras High Court in the case CIT v. K.S.P. Shanmugavel Nadar [1985] 153 ITR 596 (Mad.) had an occasion to consider an identical issue. The Madras High Court found that prosecuting a wrong remedy before the wrong forum is reasonable cause in not filing the appeal within the prescribed time limit. The Madras High Court found that bona fide prosecution of other remedies because of which the delay has occurred has to be taken into account. Accordingly, the Madras High Court condoned a delay of more than 20 years in filing the appeal. [Para 8]

	■ 
	 
	In view of the above, it is held that the assessee was prosecuting other remedies bona fidely before other forums and ultimately got succeeded in getting the registration before the Commissioner from the financial year 2010-11, therefore, there was a reasonable cause for not filing the appeal within the time. Accordingly, the delay of 2353 days is condoned and the appeal of the assessee is admitted. [Para 9]

	■ 
	 
	Coming to the merit of the case , the Commissioner rejected application of assessee on the failure of the assessee to produce certain material which was called for. The assessee apparently complied with the requirement of the Commissioner and registration was also granted from financial year 2010-11. Therefore, giving one more opportunity to assessee to produce all the details that may be required by the Commissioner may not prejudice the interests of the revenue. Thus, giving one more opportunity to the assessee to produce necessary details/materials before the Commissioner would definitely promote the cause of justice.

	■ 
	 
	Accordingly, without expressing any opinion on the merit of the application filed for registration under section 12AA, the impugned order of the Commissioner is set aside and the issue of registration under section 12AA is remanded back to the file of the Commissioner. [Para 10]


CASE REVIEW
 
CIT v. K.S.P. Shanmugavel Nadar [1985] 153 ITR 596/[1987] 30 Taxman 133 (Mad.) (para 9) followed.
CASES REFERRED TO
 
CIT v. Sanmac Motor Finance Ltd. [2010] 322 ITR 309 (Mad.) (para 5) and CIT v. K.S.P. Shanmugavel Nadar [1985] 153 ITR 596/[1987] 30 Taxman 133 (Mad.) (para 8).
Mr. Divya Ravindran  for the Appellant. M. Anil Kumar, CIT and Smt. Latha V. Kumar, Jr. Department for the Respondent.
ORDER
 
N. R. S. Ganesan, Judicial Member - All the appeals of the assessee are directed against the different orders of various authorities. I. T. A. No. 348/Coch/2013 and I. T. A. No. 221/Coch/2014 relate to registration under section 12AA of the Act as charitable institution. I. T. A. No.75/ Coch/2013 is against the regular assessment made by the Assessing Officer as confirmed by the Commissioner of Income-tax (Appeals). Therefore, we heard all the appeals together and disposed of the same by this common order.
2. Smt. Divya Ravindran, learned counsel for the assessee submitted that the assessee-trust is running educational institutions. The assessee- trust applied for registration under section 12AA of the Act on May 30, 2007 before the Commissioner of Income-tax, Trivandrum. The said application was rejected by an order dated September 26, 2007 which is under challenge before this Tribunal in I. T. A. No. 221/Coch/2014. Immediately after receipt of the order of rejection dated September 26, 2007, the assessee was wrongly advised to file another application for registration under section 12AA on July 30, 2007. When the said application was processed by the authorities, the assessee was also advised to file application for approval under section 10(23C) before the Chief Commissioner of Income-tax, Trivandrum. Eventually the assessee filed an application under section 10(23C) for approval on May 15, 2008. Since the application was filed for approval under section 10(23C), the application filed for registration under section 12AA for the second time on July 30, 2007 was redundant and the same was dismissed by the Chief Commissioner with the remarks "application withdrawn". Learned counsel further submitted that the assessee was advised to make another application for registration under section 12AA of the Act, accordingly, the third application was made for registration under section 12AA on March 31, 2010. This application was also rejected on September 30, 2010. On December 1, 2010, the assessee filed another application for registration under section 12AA complying with all the requirements as demanded by the Commissioner. Finally the Commissioner, by an order dated January 20, 2011 granted registration under section 12AA of the Act with effect from financial year 2010-11.
3. According to learned counsel, the assessee had also filed a writ petition before the Kerala High Court for earlier disposal of the application filed for registration under section 12AA on November 30, 2007. The High Court in W. P.(C) 28008 of 2009 by the judgment dated August 20, 2011 dismissed the petition stating that no application is pending before the Commissioner for disposal. Thereafter the assessee-trust filed application before the High Court to review its judgment in Review Petition No. 180 of 2011 in which the High Court permitted the assessee either to file a fresh application for registration under section 12AA or to seek appropriate remedy to restore the application, if permissible under the law. In compliance with the orders of the High Court the Commissioner reposted hearing in respect of the application filed on May 30, 2007 which was originally dismissed on September 26, 2007. However, the Commissioner rejected the application once again by an order dated October 24, 2011 on the ground that the registration under section 12AA was already granted on the basis of the application filed by the assessee on March 31, 2010. Therefore, the earlier application for registration becomes null and void. Against this order of the Commissioner dated October 24, 2011 the assessee filed appeal before this Tribunal in I. T. A. No. 348/Coch/2013.
4. Learned counsel further submitted that the assessee also filed a writ petition before the High Court in W. P.(C) No. 12755 of 2012 challenging the order of the Commissioner dated October 24, 2011. The High Court rejected the claim of the assessee on the ground that there is no provision in the Income-tax Act to restore an application which was already rejected. The assessee filed an appeal against the order of the learned single judge before the Division Bench of the High Court rejecting the writ petition in W. P.(C) No. 12755 of 2012. The Division Bench of the Kerala High Court by the judgment dated January 8, 2014 in W. A. No. 873 of 2013 found that there was no ground to interfere with the findings of the learned single judge. However, the Division Bench further clarified that if any appeal is filed before the Tribunal, the same shall be considered and disposed of untrammeled by any findings or observations made in the writ proceedings. This judgment of the Division Bench was further clarified by another judgment in I. A. No. 99 of 2014 dated February 4, 2014 clarifying that the disposal of the appeal shall not preclude the petitioner/assessee in prosecuting the appeal filed against the order passed under section 12AA of the Act before this Tribunal.
5. In view of the above facts, according to learned counsel, the assessee could not file appeal against the original order of rejection dated September 26, 2007. The assessee, according to learned counsel, was prosecuting wrong remedies before the Commissioner by filing successive applications and writ petition before the High Court. According to learned counsel, the assessee ought to have filed an appeal before this Tribunal against the order of the Commissioner dated September 26, 2007. Due to wrong advice and prosecuting wrong remedy before the wrong forum the assessee was prevented from filing appeal before this Tribunal, therefore, there was a delay of 2,353 days in filing the appeal before this Tribunal. Learned counsel submitted that the delay in filing the appeal may be condoned and the issue of registration may be remanded back to the file of the Commissioner for reconsideration in the light of the subsequent material that was filed before the Commissioner who granted registration from the financial year 2010-11 by an order dated March 31, 2010. Learned counsel placed reliance on the judgment of the Madras High Court in CIT v. Sanmac Motor Finance Ltd. [2010] 322 ITR 309 wherein delay of 1826 days was condoned.
6. We heard Smt. Latha V. Kumar, the learned Departmental representative also. The learned Departmental representative submitted that the first application for registration under section 12AA was filed by the assessee on July 30, 2007. The Commissioner of Income-tax, Trivandrum rejected the same by an order dated July 26, 2007 since the assessee did not comply with details called for by the Commissioner to prove the genuineness of its activity. The assessee filed another application on November 30, 2007. The same was dismissed as withdrawn since the assessee was prosecuting another application for approval under section 10(23C) before the Chief Commissioner. Thereafter the assessee filed the third application on March31, 2010 which was also rejected on September 30, 2010 since the assessee failed to file relevant material/document to substantiate the genuineness of its activities. Thereafter the assessee filed the fourth application for registration under section 12AA on December 1, 2010. On the fourth application, the Commissioner granted registration on January 29, 2011 with effect from financial year 2010-11. According to the learned Departmental representative the appeal filed by the assessee in I. T. A. No.221/Coch/2014 is an afterthought. The assessee has challenged the orders before the High Court and the High Court rejected the claim of the assessee to restore the application. Therefore, the appeal filed by the assessee cannot be entertained at this stage.
7. We have considered the rival submissions on either side and also perused the material available on record. The facts as narrated by learned counsel for the assessee are not in dispute. In fact, the learned Depart- mental representative endorsed the facts as narrated by learned counsel for the assessee. The assessee was advised to file successive applications for registration instead of challenging the order of the Commissioner dated September 26, 2007 before this Tribunal in a manner known to law. The assessee also filed writ petitions before the High Court and review application. The High Court permitted the assessee either to file a fresh application or to file an application to restore the earlier application which was dismissed provided the same is permitted under law. The Commissioner posted the petition for hearing as per the order of the High Court. The Commissioner rejected the prayer for restoration on the ground that there is no provision for restoration in the Income-tax Act. It is a fact that there is no provision in the Income-tax Act to restore an application already dismissed for registration under section 12AA of the Act. If at all the assessee is aggrieved by the order of the Commissioner it is for the assessee to challenge the same before the appellate forum. Without challenging that order, the assessee challenged the order of the Commissioner before the High Court by way of writ petition. The High Court rejected the writ petition on the ground that there is no provision for restoration of the application which was dismissed earlier. On the review petition filed by the assessee, the High Court permitted the assessee to file fresh application or to file application for restoration. The assessee filed fresh application and simultaneously filed another application for approval under section 10(23C) of the Act. Ultimately, the second application was also dismissed and the third application also ended with the same fate. However, the assessee was successful in getting the registration under section 12AA on the fourth application which was filed on December 1, 2010. The Commissioner granted registration on January 29, 2011 with effect from 2010-11.
8. In view of the above factual position it is obvious that the assessee was not leaving the matter and was in fact vigilant enough in prosecuting the proceedings for approval under section 12AA of the Act. Of course, the assessee was knocking wrong doors by prosecuting the proceedings bona fidely. The question arises for consideration is when the assessee was prosecuting the proceedings bona fidely before the wrong forums whether the delay of 2353 days in filing the appeal could be condoned or not ? This Tribunal finds that the Madras High Court in the case CIT v. K. S. P. Shanmugavel Nadar [1985] 153 ITR 596/[1987] 30 Taxman 133 had an occasion to consider an identical issue. The Madras High Court found that prosecuting a wrong remedy before the wrong forum is reasonable cause in not filing the appeal within the prescribed time limit. The Madras High Court found that bona fide prosecution of other remedies because of which the delay has occurred has to be taken into account. Accordingly, the Madras High Court condoned a delay of more than 20 years in filing the appeal.
9. In view of the above, this Tribunal is of the considered opinion that the assessee was prosecuting other remedies bona fidely before other forums and ultimately got succeeded in getting the registration before the Commissioner from the financial year 2010-11, therefore, this Tribunal is of the considered opinion that there was a reasonable cause for not filing the appeal within the time. Accordingly, the delay of 2353 days is condoned and the appeal of the assessee in 221/Coch/2014 is admitted.
10. Now coming to the merit of the case, the Commissioner rejected the application of the assessee on the failure of the assessee to produce certain material which was called for by letter dated July 10, 2007. This Tribunal is of the opinion that the assessee apparently complied with the requirement of the Commissioner and registration was also granted from financial year 2010-11. Therefore, giving one more opportunity to the assessee to produce all the details that may be required by the Commissioner may not prejudice the interests of the Revenue. This Tribunal is of the considered opinion that giving one more opportunity to the assessee to produce necessary details/materials before the Commissioner would definitely promote the cause of justice. Accordingly, without expressing any opinion on the merit of the application filed for registration under section 12AA the impugned order of the Commissioner dated September 26, 2007 is set aside and the issue of registration under section 12AA of the Act is remanded back to the file of the Commissioner. The Commissioner shall reconsider the issue on the basis of the material that may be filed by the assessee and hereafter decide the issue independently in accordance with law without being influenced by any of the observations made by this Tribunal in this order. In view of the above, appeal in I. T. A. No. 334/Coch/ 2013 becomes infructuous.
11. Now coming to appeal in I. T. A. No. 74/Coch/2013, this is a regular appeal filed by the assessee against the order of the Commissioner of Income-tax (Appeals) dated December 5, 2012 for the assessment year 2007-08. Since the issue of registration is remitted back to the file of the Commissioner, this Tribunal is of the considered opinion that the decision that may be taken by the Commissioner on the application filed by the assessee for registration under section 12AA would have an impact for the assessment year 2007-08. Therefore, this Tribunal is of the considered opinion that the appeal of the assessee for the assessment year 2007-08 has to be reconsidered by the Assessing Officer in the light of the order that may be passed by the Commissioner either granting or rejecting the registration under section 12AA of the Act. Accordingly, the order of the lower authorities for the assessment year 2007-08 in I. T. A. No. 75/Coch/ 2013 is set aside and the entire issue raised in the appeal is remitted back to the file of the Assessing Officer. The Assessing Officer shall reconsider the issue afresh in the light of the order that may be passed by the Commissioner for registration under section 12AA of the Act and thereafter decide the same in accordance with law after giving reasonable opportunity to the assessee. It is made clear that if it is found to have collected any capitation fees for admission of students, i.e., collection of any money over and above the prescribed fee fixed by the committee nominated by the State Government for admission of students the assessee is not entitled for registration under section 12AA and also not entitled for exemption under sections 11, 12 and 10(23C) of the Act.
12. In the result, appeals in I. T. A. No. 75/Coch/2013 and I.T.A. No. 221/ Coch/2014 are allowed for statistical purposes and appeal in I.T.A. No. 384/ Coch/2013 is dismissed.
SUNIL 

*Partly in favour of assessee.
IT : HC directs Chief CIT to examine whether assessee engaged in teaching music/dance is educational institution
■■■
[2015] 55 taxmann.com 518 (Calcutta) 
HIGH COURT OF CALCUTTA
Swar Sangam
v.
Chief Commissioner of Income-tax*
I.P MUKERJI, J. 
W.P. NO. 246 OF 2014
SEPTEMBER  12, 2014 
Section 10(23C) of the Income-tax Act, 1961 - Educational institutions (Music & dance Institute) - Assessee-trust ran an institution which trustees claimed to be an educational institution - Chief Commissioner denied exemption under section 10(23C)(vi) to assessee inter alia on ground that music, dance, art and craft had a limited scope in education of a child and instruction which trust was imparting was not 'normal education' - It was found that revenue had neither considered facts like whether some form of information about or training regarding a subject was being imparted by institution, whether such instruction resulted in intellectual, moral or social benefits in keeping with definition of word 'education' in concise Oxford dictionary, and whether educational process was being carried on in a systematic way by its arrangement into courses, classes, a specific number and length of classes in a day, following set syllabi, etc. - Whether since no such details were found in impugned order of Chief Commissioner, matter was to be remanded to Chief Commissioner to pass a fresh speaking order - Held, yes [Para 24] [Matter remanded] 
CASES REFERRED TO
 
Sole Trustee Loka Shikshana Trust v. CIT [1975] 101 ITR 234 (SC) (para 13), Delhi Music Society v. DGIT [2013] 357 ITR 265/[2012] 204 Taxman 231/17 taxmann.com 49 (Delhi) (para 19) and CIT v. Doon Foundation [1985] 154 ITR 208/22 Taxman 9 (Cal.) (para 20).
R.N. Bajoria, Sr. Adv., Akhilesh Gupta and Moloy Seal, Advocates  for the Petitioner. R.N. Bandopadhyay and Ms. Soma Chatterjee, Advocates  for the Respondent.
JUDGMENT
 
1. The aggrieved parties in this writ application are a trust and its trustees. The trust was created by a deed of trust dated April 1, 1977. It runs an institution which the trustees claim to be an educational institution, by the name of "Swar Sangam".
2. To adjudicate the issues involved in this writ application a scrutiny of the objects of the trust is most important. Its objects are as follows :
	(i)
	 
	Advancement of education in music both vocal and instrumental, dance, painting and science, commerce as well as any other fine arts and languages and for such purpose to hold classes.

	(ii)
	 
	To run regular courses in various subjects, conduct examinations at regular intervals and grant degrees and/or diplomas.

	(iii)
	 
	To co-operate with other institutions in India having objects for advancement of education, if desired, to affiliate, amalgamate or merge them with the institution or vice versa.

	(iv)
	 
	To establish, maintain schools, colleges, libraries, reading rooms, lecture halls, museums and other establishments and institutions for the development of education and diffusion of knowledge.


3. Another clause of the trust deed stipulated that the trust property and its income would be applied only towards public charity.
4. The problem relates to assessment of income of the trust under the Income-tax Act, 1961 (hereafter "the Act").
5. Section 10 of the Act provides for incomes not included in the total income of an assessee. In other words income which is exempted.
6. The following sub-clauses of section 10 are involved in this case and are set out below:
"10.(23C)(iiiad) any university or other educational institution existing solely for educational purposes and not for purposes of profit if the aggregate annual receipts of such university or educational institution do not exceed the amount of annual receipts as may be prescribed ; or"
"10.(23C)(vi) any university or other educational institution existing solely for education purposes and not for purposes of profit, other than those mentioned in sub-clause (iiiab) or sub-clause (iiiad) and which may be approved by the prescribed authority ; or"
7. If the aggregate annual receipts of an educational institution not for profit purposes does not exceed Rs. 1 crore (which is the prescribed amount), its income is exempt from taxation.
8. If it is more than Rs. 1 crore it is also exempt but the exemption has to be approved by the prescribed authority.
9. Swar Sangam, according to the trustees, is an educational institution not for profit purpose and having a gross annual receipt of more than Rs. 1 crore. It is engaged in teaching fine arts, Indian music and dance to its students. The institution claims that the entire course is graded and divided into years and classes. Each class has regular teaching hours. A course is for a specific length of time. Successful candidates are granted certificates and diplomas.
10. The case of the institution for income-tax exemption was recommended by the Joint Director of Income-tax (Exemption), Kolkata, by his note dated June 7, 2012. Thereafter, it came up before the Chief Commissioner of Income-tax (iii), Kolkata, who is the prescribed authority under section 10(23C)(vi) for granting approval.
11. By an order dated September 28, 2012, he rejected the application of the trust for exemption.
12. The reasoning process of the Chief Commissioner was as follows.
13. The trust was having income from other sources. By providing fee relaxation to candidates related to employees of the Birla group there was business promotion and obliteration of the charitable purpose. Music, dance, art and craft have a limited scope in the education of a child. Instruction which the trust was imparting was not "normal education". The instruction imparted by the trust was not in consonance with the definition of education in Sole Trustee, Loka Shikshana Trust v. CIT [1975] 101 ITR 234 (SC).
14. The most radical conclusion made by the Chief Commissioner of Income-tax was that by being lured into this institution, students were being deprived of regular instruction which was against the "constitutional mandate." The poor who were entitled to free education were being diverted to this institution.
15. It is a cardinal rule of statutory interpretation that for the purpose of understanding the meaning of a particular word or phrase in a statute, the ordinary or grammatical meaning of that word has to be first applied, unless a special context in which the word is used is indicated in the statute expressly or impliedly. In the above provisions of the Act under consideration nothing has been indicated by the Legislature to suggest that any special or extended or restricted meaning of the word "education" is implied. The word "education" is defined in the Concise Oxford English Dictionary, eleventh edition, as follows :
"education-n. 1. the process of educating or being educated. The theory and practice of teaching. Information about or training in a particular subject. 2. (an education) informal an enlightening experience".
16. The word "educate" is defined as follows :
"educate-v. give intellectual, moral and social instruction to train or give information on a particular subject."
17. We find from the above definition that "education includes information about or training in a particular subject". The word "educate" includes "intellectual instruction". Clause (23C)(iiiad) and clause (23C)(vi) of section 10 clearly specify that they cover 1. educational institution 2. an educational institution which exists for educational purpose only and not for the purpose of profit.
18. The hon'ble Supreme Court in the case of Sole Trustee, Loka Shikshana Trust (supra) was considering whether a trust for running newspaper and journals was for charitable purpose while it was considering the meaning of charitable purpose in section 2(15) of the Act which, inter alia, stipulated that charitable purposes included education. While interpreting the use of the word "education" in that clause the court specifically said that the word had been used in a narrow context. The court remarked as follows (page 241) :
"The word 'education' has not been used in that wide and extended sense, according to which every acquisition of further knowledge constitutes education. According to this wide and extended sense, travelling is education, because as a result of travelling you acquire fresh knowledge. Likewise, if you read newspapers and magazines, see pictures, visit art galleries, museums and zoos, you thereby add to your knowledge. Again, when you grow up and have dealings with other people, some of whom are not straight, you learn by experience and thus add to your knowledge of the ways of the world. If you are not careful, your wallet is liable to be stolen or you are liable to be cheated by some unscrupulous person. The thief who removes your wallet and the swindler who cheats you teach you a lesson and in the process make you wiser though poorer. If you visit a night club, you get acquainted with and add to your knowledge about some of the not much revealed realities and mysteries of life. All this in a way is education in the great school of life. But that is not the sense in which the word 'education' is used in clause (15) of section 2. What education connotes in that clause is the process of training and developing the knowledge, skill, mind and character of students by normal schooling."
19. A Division Bench of the Delhi High Court in the case of Delhi Music Society v. DGIT [2013] 357 ITR 265/[2012] 204 Taxman 231/17 taxmann.com 49 was concerned with the interpretation of the exact provisions which are the subject matter of this case. It considered Sole Trustee, Loka Shikshana Trust (supra) and gave the word "education" in section 10(23C)(iiiad) and section 10(23C)(vi) of the Act a very wide construction. In that case also the society was engaged in teaching, promoting and encouraging all forms of music and dancing, western, Indian and others. The Division Bench held as follows (page 272 of 357 ITR) :
"It is seen from the above, that the petitioner is being run like any school or educational institution in a systemic manner with regular classes, vacations, attendance requirements, enforcement of discipline and so on. These provisions in the rules and regulations satisfy the condition laid down in the judgment of the hon'ble Supreme Court, Sole Trustee, Loka Sikshana Trust, cited (supra) that there should be a process of training and developing the knowledge, skill, mind and character of the students by "normal schooling". It cannot be doubted that, having regard to the manner in which the petitioner runs the music school, that there is imparting of systematic instruction, schooling or training given to the students so that they attain proficiency in the field of their choice-vocal or instrumental in western classical music."
20. What is important is that the hon'ble Calcutta High Court took into account a judgment of this court in CIT v. Doon Foundation [1985] 154 ITR 208/22 Taxman 9. It said that education may be imparted in a school or college or institution which may not be affiliated or recognised by a University or Board.
21. Regrettably, the Chief Commissioner of Income-tax neither considered the facts nor the law properly. He was required to consider whether some form of information about or training regarding a subject was being imparted by the petitioner institution. Secondly, whether such instruction resulted in intellectual, moral or social benefit in keeping with the definition of the word "education" in the Concise Oxford Dictionary. He was also required to take into account the above judicial pronouncement of the hon'ble Delhi High Court with the hon'ble Supreme Court decision as the background. Now, to arrive at a finding regarding this the Chief Commissioner Income-tax was required to consider, on the basis of the above decisions whether the educational process was being carried on in a systematic way by its arrangement into courses, classes, a specific number and length of classes in a day, following set syllabi, etc. The system of promotion, gradation, granting of diploma certificates, etc., had also to be gone into.
22. No such details are to be found in the impugned order of the Chief Commissioner. Neither is there any justification in support of the finding that the society has other sources of income.
23. The source of gross receipts and the aggregate gross receipts have not been analysed.
24. For all those reasons, the impugned order of the Chief Commissioner Income-tax dated September 28, 2012, is set aside. He is directed to pass a fresh speaking order upon giving an opportunity of hearing to the writ petitioner within a period of three months from the date of communication of this order.
VARSHA 

*Matter remanded.
IT: Amount received by assessee on account of clean development mechanism (Carbon credits) was capital in nature
■■■
[2015] 58 taxmann.com 223 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'B'
Arun Textiles (P.) Ltd.
v.
Assistant Commissioner of Income-tax*
DR. O.K. NARAYANAN, VICE-PRESIDENT 
AND VIKAS AWASTHY, JUDICIAL MEMBER 
IT APPEAL NO.268 (MDS.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  12, 2014 
Section 28(i), of the Income-tax Act, 1961 - Business income - Chargeable as (Carbon credit) - Assessment year 2009-10 - Whether amount received by assessee on account of clean development mechanism (Carbon credits) was capital in nature - Held, yes [Para 8][In favour of assessee] 
CASE REVIEW
 
CIT v. My Home Power Ltd. [2014] 365 ITR 82/225 Taxman 8 (Mag.)/46 taxmann.com 314 (AP) (para 7) followed.
CASES REFERRED TO
 
My Home Power Ltd. v. Dy. CIT [2014] 63 SOT 227/[2012] 27 taxmann.com 27 (Hyd.) (para 4), CIT v. My Home Power Ltd. [2014] 365 ITR 82/225 Taxman 8 (Mag.)/46 taxmann.com 314 (AP) (para 4) and Apollo Tyres Ltd. v. Asstt. CIT [2014] 149 ITD 756/47 taxmann.com 416 (Cochin - Trib.) (para 5).
N. Vijay Kumar, C.A  for the Appellant. C.V. Panavana Kumar for the Respondent.
ORDER
 
Vikas Awasthy, Judicial Member - The appeal has been filed by the assessee against the order of the Commissioner of Income-tax (Appeals)-II, Coimbatore, dated December 11, 2013 relevant to the assessment year 2009-10. The only issue in appeal is: whether the amount of Rs. 2,59,64,391 received by the assessee on account of clean development mechanism (CDM) is capital or revenue receipt ?
2. The assessee is engaged in the business of spinning cotton yarn and generation of electricity through wind electrical generators. The assessee in its return of income for the assessment year 2009-10 claimed clean development mechanism receipts as capital receipts. The Assessing Officer in scrutiny assessment held clean development mechanism receipts to be revenue receipts under the head "Income from business and profession". The assessee, carried the issue in appeal before the Commissioner of Income-tax (Appeals). The Commissioner of Income-tax (Appeals), vide impugned order, upheld the findings of the Assessing Officer on the issue.
3. Aggrieved by the order of the first appellate authority, the assessee has come in appeal before the Tribunal.
4. Shri N. Vijay Kumar, chartered accountant, appearing on behalf of assessee, submitted that the Hyderabad Bench of the Tribunal in the case of My Home Power Ltd. v. Dy. CIT [2014] 63 SOT 227/[2012] 27 taxmann.com 27 (Hyd.) has held clean development mechanism receipts as capital receipts. The decision of the Tribunal has been upheld by the hon'ble Andhra Pradesh High Court (CIT v. My Home Power Ltd. [2014] 365 ITR 82/225 Taxman 8 (Mag.)/46 taxmann.com 314 .
5. On the other hand, Shri C. V. Panavana Kumar, Joint Commissioner of Income-tax, representing the Department strongly supported the order of the Commissioner of Income-tax (Appeals). Further, in order to support his submissions the learned Departmental representative placed reliance on the decision of the Cochin Bench of the Tribunal in the case of Apollo Tyres Ltd. v. Asstt. CIT [2014] 149 ITD 756/47 taxmann.com 416  .
6. Both sides heard. We have perused the orders of the authorities below and examined the decisions on which both sides have placed reliance. The Hyderabad Bench of the Tribunal in the case of My Home Power Ltd. (supra) has held carbon credit as capital receipts. The relevant extract of the findings of the co-ordinate Bench are as under (page 202) :
"We have heard both parties and perused the material on record. Carbon credit is in the nature of 'an entitlement' received to improve world atmosphere and environment reducing carbon, heat and gas emissions. The entitlement earned for carbon credits can, at best, be regarded as a capital receipt and cannot be taxed as a revenue receipt. It is not generated or created due to carrying on business but it is accrued due to 'world concern'. It has been made available assuming character of transferable right or entitlement only due to world concern. The source of carbon credit is world concern and environment. Due to that the assessee gets a privilege in the nature of transfer of carbon credits. Thus, the amount received for carbon credits has no element of profit or gain and it cannot be subjected to tax in any manner under any heads of income. It is not liable for tax for the assessment year under consideration in terms of sections 2(24), 28, 45 and 56 of the Income-tax Act, 1961. Carbon credits are made available to the assessee on account of saving of energy consumption and not because of its business. Further, in our opinion, carbon credits cannot be considered as a bi-product. It is a credit given to the assessee under the Kyoto Protocol and because of international understanding. Thus, the assessees who have surplus carbon credits can sell them to other assessees to have capped emission commitment under the Kyoto Protocol. Transferable carbon credit is not a result or incidence of one's business and it is a credit for reducing emissions. The persons having carbon credits get benefit by selling the same to a person who needs carbon credits to overcome one's negative point carbon credit. The amount received is not received for producing and/or selling any product, bi-product or for rendering any service for carrying on the business. In our opinion, carbon credit is entitlement or accretion of capital and hence income earned on sale of these credits is capital receipt. For this proposition, we place reliance on the judgment of the Supreme Court in the case of CIT v. Maheshwari Devi Jute Mills Ltd. [1965] 57 ITR 36 (SC) wherein it is held that transfer of surplus loom hours to other mill out of those allotted to the assessee under an agreement for control of production was capital receipt and not income. Being so, the consideration received by the assessee is similar to consideration received by transferring of loom hours. The Supreme Court considered this fact and observed that taxability of payment received for sale of loom hours by the assessee is on account of exploitation of capital asset and it is capital receipt and not an income. Similarly, in the present case the assessee transferred the carbon credits like loom hours to some other concerns for certain consideration. Therefore, the receipt of such consideration cannot be considered as business income and it is a capital receipt. Accordingly, we are of the opinion that the consideration received on account of carbon credits cannot be considered as income as taxable in the assessment year under consideration. Carbon credit is not an offshoot of business but an offshoot of environmental concerns. No asset is generated in the course of business but it is generated due to environmental concerns. Credit for reducing carbon emission or greenhouse effect can be transferred to another party in need of reduction of carbon emission. It does not increase profit in any manner and does not need any expenses. It is a nature of entitlement to reduce carbon emission, however, there is no cost of acquisition or cost of production to get this entitlement. Carbon credit is not in the nature of profit or in the nature of income."
7. The hon'ble Andhra Pradesh High Court in the appeal of the Revenue in I. T. T. A. No. 60 of 2014 decided on February 19, 2014 My Home Power Ltd. (supra) has upheld the view taken by the Hyderabad Bench in the case of My Home Power Ltd. (supra).
8. In view of the above, we hold that the amount received by the assessee on account of clean development mechanism (carbon credits) is capital in nature. The impugned order is set aside, the appeal is allowed.
RAHUL 

*In favour of assessee.
IT: Where assessee had submitted supporting evidence that construction activities were carried out within a period of three years from date of transfer of capital assets, matter was to be remanded for consideration of exemption under section 54F
■■■
[2015] 58 taxmann.com 164 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'C'
D. Giriyappa
v.
Assistant Commissioner of Income-tax*
N.V. VASUDEVAN, JUDICIAL MEMBER 
AND ABRAHAM P. GEORGE, ACCOUNTANT MEMBER 
IT APPEAL NO. 1296 (BANG.) OF 2013
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  12, 2014 
Section 54F, read with sections 143(2) and 148, of the Income-tax Act, 1961 - Capital gains - Exemption of, in case of investment in residential house (Construction) - Assessment year 2008-09 - Assessee sold a vacant site and purchased another vacant site - Assessee claimed exemption under section 54/54F - Assessing Officer held that assessee did not construct a residential house within period of three years, accordingly, exemption claimed by assessee was disallowed by Assessing Officer - It was seen that assessee had expressed his intention of constructing a residential house by pointing out construction of compound wall and levelling of site - Assessee had filed letter which indicated construction activities had been carried out over site purchased by assessee within a period of three years from date of transfer of capital asset - Whether where assessee had submitted supporting evidence that construction activities were carried out within a period of three years from date of transfer of capital assets, matter was to be remanded for consideration of exemption under section 54 - Held, yes [Para 14] [In favour of assessee/Matter remanded] 
CASES REFERRED TO
 
CIT v. Sambandam Udaykumar [2012] 345 ITR 389/206 Taxman 150/19 taxmann.com 17 (Kar.) (para 6).
G. Lakshminarasimhan, Adv.  for the Appellant. Dr. Shankar Prasad K., Jt. CIT-Departmental Representative for the Respondent.
ORDER 
 
N.V. Vasudevan, Judicial Member - This appeal by the assessee is against the order dated June 19, 2013 of the Commissioner of Income-tax (Appeals)-II Bangalore relating to the assessment year 2008-09. 
2. The only issue that arises for consideration in this appeal is as to whether the Revenue authorities were justified in rejecting the claim of the assessee for exemption under section 54/54F of the Act. 
3. The assessee is an individual. The assessee sold a vacant site at Banashankari (BSK)-III Stage on September 22, 2007 for a total consideration of Rs. 24 lakhs. The assessee purchased another vacant site on May 15, 2008 for a consideration of Rs. 11,62,000 at BSK-VI Stage. The assessee filed return of income for the assessment year 2008-09 on July 25, 2008 declaring income of Rs. 10,57,479. Under the head "long-term capital gain", the assessee declared an income of Rs. 10,08,112 which was computed by the assessee as follows : 
Long-term capital gains 
	Date of transfer
	September 22, 2007 
	

	Sale consideration 
	
	24,00,000

	Less : Selling expenses 
	
	

	Commission and brokerage paid to Shantharaj 
	
	50,000

	Net sale consideration 
	
	23,50,000


Acquisition details 
	
	Financial year 
	Cost 
	Indexed cost 

	Purchased from BDA-781×551/125 
	1984-85 
	7,815 
	34,449

	Registered-310×551/426 
	2001-02 
	310 
	401

	Indexed cost of acquisition 
	
	
	34,850


Improvement details 
	
	Financial year 
	Cost 
	Indexed cost 

	Cost of construction compound wall-24750×551/426 
	2001-02 
	24,750 
	32,012

	Khata expenses-762×551/551
	2007-08 
	762 
	762

	Indexed cost of improvement 
	
	
	32,774



	Net gain
	22,82,376


Exemptions 
	
	Investment 
	Exemption 
	

	54 : Transfer of residential property 
	12,74,264 
	12,74,264 
	12,74,264

	Capital gains 
	
	
	10,08,112


4. The assessee gave the following note with regard to its exemption under section 54/54F of the Act : 
"Note 4 : The details of construction of compound wall 2001A-02 at Site No. 330. During the year 2001-02 I had constructed a compound 4 feet height, right side and front side measuring about 60 feet with 10 feet gate. Nature of construction foundation, brick wall, plastering, levelling. The construction is taken place with own supervision. The total cost of the construction is Rs. 24,750 (rupees twenty four thousand seven hundred and fifty only)." 
5. The return of income was accepted by the Assessing Officer in the intimation under section 143(1) dated March 5, 2000. However, on July 21, 2010 the Assessing Officer issued a notice under section 148 of the Act calling upon the assessee to file a return of income. This notice was served on the assessee on July 24, 2010. The assessee did not respond to this notice. The Assessing Officer issued a notice under section 142(1) of the Act on September 7, 2011 and October 24, 2011. Even to these notices, there was no response from the assessee. The Assessing Officer therefore proceeded to complete the assessment under section 144 of the Act to the best of his judgment. The Assessing Officer held that the assessee did not satisfy the conditions necessary for claiming exemption. Accordingly, the exemption of Rs. 12,74,264 claimed by the assessee under section 54F of the Act was disallowed by the Assessing Officer. 
6. The assessee preferred an appeal before the Commissioner of Income-tax (Appeals). It was submitted by the assessee before the Commissioner of Income-tax (Appeals) that major portion of the capital gain had been invested in purchase of vacant site. The assessee pointed out that he had constructed a residential house within the period of three years from the date of approval of the capital asset. The assessee also claimed that there was no question of deposit of the capital gain in the capital gains account as the major portion of capital gain had been reinvested in purchase of the vacant site. The assessee further pointed out that it had constructed a residential house within the period allowed under law. The assessee pointed out that construction had commenced before three years and it is not necessary that it should have been completed within the period of three years, as was held by the hon'ble High Court of Karnataka in the case of CIT v. Sambandam Udaykumar [2012] 345 ITR 389/206 Taxman 150/19 taxmann.com 17. The assessee pointed out that construction had commenced in 2009 and was completed later. The assessee also pointed out that a sum of Rs. 4.5 lakhs out of the sale proceeds received on sale of site was deposited in fixed deposit with the bank. The assessee also challenged the validity of initiation of reassessment proceedings. 
7. The Commissioner of Income-tax (Appeals), however, rejected all the contentions put forth by the assessee. According to the Commissioner of Income-tax (Appeals), the assessee ought to have furnished evidence to substantiate his claim and has failed to do so and therefore the action of the Assessing Officer had to be upheld. The Commissioner of Income-tax (Appeals) also upheld the validity of initiation of reassessment proceedings. The Commissioner of Income-tax (Appeals) also found that the assessee had claimed construction of compound wall and levelling of the land and that could not be considered as commencement of construction of the residential house. One of the argument advanced by the assessee before the Commissioner of Income-tax (Appeals) was that the Assessing Officer could have carried out a spot inspection to find out whether the construction had commenced before denying the claim of the assessee for exemption. This submission was also rejected by the Commissioner of Income-tax (Appeals) for the reason that it was for the assessee to fulfil the conditions for claiming exemption and the Assessing Officer was not bound to carry out any site inspection, in the absence of documentary evidence filed by the assessee in support of his claim. For all the above reasons, the Commissioner of Income-tax (Appeals) confirmed the order of the Assessing Officer. 
8. Aggrieved by the order of the Commissioner of Income-tax (Appeals), the assessee has filed the present appeal before the Tribunal. Learned counsel for the assessee filed additional grounds of appeal in which it is urged that the Assessing Officer ought to have issued notice under section 143(2) of the Act within six months from the date on which the assessee filed return of income which was on July 25, 2008. Failure to do so renders the entire reassessment proceedings a nullity. 
9. We have considered this submission of the assessee and are of the view that the same is without any basis. The first return of income filed by the assessee was on July 25, 2008. This return was accepted under section 143(1) of the Act on March 5, 2010. Therefore, there is no question of 143(2) notice with reference to this return of income. 
10. As far as section 148 proceedings are concerned, it commenced by issue of notice on July 21, 2010. The assessee did not file any return of income in response to this notice. Therefore, there is no question of issue of notice under section 143(2) of the Act in the proceedings under section 148 of the Act. 
11. The additional grounds of appeal are accordingly rejected. 
12. As far as the merits of the appeal are concerned, the contention of learned counsel for the assessee was that the reasons recorded for reopening the assessment have not been furnished and it was therefore necessary to examine as to whether the conditions required for valid initiation of reassessment proceeds under section 147 of the Act were complied with. Secondly, learned counsel for the assessee filed before us photographs of the property in question showing existence of a residential house. He also submitted before us that the assessee is an agriculturist and not well versed in tax matters and was also not properly guided. He also filed before us a letter dated February 5, 2010 of a contractor, who had carried out the construction demanding payment of cost of construction. The submission of learned counsel for the assessee was that the assessee should be given an opportunity to demonstrate that construction of house had commenced well within the period of three years from the date of transfer of capital asset.
13. The learned Departmental representative placed reliance on the order of the Commissioner of Income-tax (Appeals).
14. We have considered the rival submissions. We are of the view that in the proceedings before the Assessing Officer as well as the Commissioner of Income-tax (Appeals), the assessee was not properly represented. From the computation of total income filed by the assessee, it is seen that the assessee had clearly expressed his intention of constructing a residential house by pointing out construction of compound wall and levelling of the site had been carried out. It is also seen from the photographs filed before us that there exists a house constructed on the site purchased by the assessee. The question is as to, when the construction started. The date on which the construction is completed may not be very material in the light of decision of Sambandam Udaykumar (supra). The assessee has filed before us the letter which indicates construction activities having been carried out over the site purchased by the assessee within a period of three years from the date of transfer of the capital asset. In these circumstances, we are of the view that the assessee should be afforded an opportunity to explain its stand with supporting evidence. We therefore set aside the order of the Commissioner of Income-tax (Appeals) and remand the issue to the Assessing Officer for fresh consideration. The assessee will be at liberty to substantiate his case by filing necessary documentary or oral evidence.
15. We are also of the view that the order of the Assessing Officer is silent as to the basis on which the proceedings under section 148 were initiated. A perusal of the reasons recorded before issue of notice under section 148 of the Act is necessary to find out, if the conditions precedent for initiating reassessment proceedings under section 147 of the Act are satisfied. We are of the view that even this issue should be left open to be agitated by the assessee in the set aside proceedings before the Assessing Officer. We hold and order accordingly.
16. In the result, the appeal by the assessee is treated as partly allowed for statistical purposes.
RAHUL 

*In favour of assessee/Matter remanded.
IT : Assembling of altogether different constituent parts in air purification system by using simple tools and testing equipments would qualify as a manufacturing activity eligible to deduction under section 80-IC
■■■
[2015] 54 taxmann.com 212 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-IV
v.
Faith Biotech (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NOS. 509,510, & 515 OF 2014
CM NOS. 13629 & 13862
SEPTEMBER  12, 2014 
Section 80-IC of the Income-tax Act, 1961 - Deductions - Profits and gains of undertakings in certain special category states (Manufacture) - Assessment years 2006-07, 2008-09 and 2009-10 - Product produced and sold by respondent-assessee was air purification system - For manufacturing said product, assessee had purchased parts like base motors, filters, UV lights etc. but final product produced was entirely different from its constituents or parts - Whether even though assessee carrying out assembling and manufacturing of air purifiers by using simple tools and testing equipments, it would be entitled to deduction under section 80-IC - Held, yes [Para 5] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee, engaged in business of manufacture of healthcare and surgical items, had set up a manufacturing unit for manufacture of air purification systems. It procured various parts/components of air purification system from different vendors and assembled the same at the facility. The assessee claimed deduction under section 80-IC.

	■ 
	 
	The Assessing Officer denied deduction holding that the aforesaid activities would not qualify as 'manufacturing activity,' as the assessee was merely a assembler and did not have requisite tools or machinery.

	■ 
	 
	On appeal, the Commissioner (Appeals) allowed the assessee's claim.

	■ 
	 
	The Tribunal upheld the order of the Commissioner (Appeals).

	■ 
	 
	On revenue's appeal to the High Court:


HELD
 
	■ 
	 
	The finding of the appellate authorities including the Tribunal is that the product produced and sold by the assessee was air purification system. For manufacturing the said product, the assessee had purchased parts like base motors, filters, UV lights, etc., but the final product produced was entirely different from its constituents or parts. The product manufactured or produced, i.e., the air purifier or air purification system, was completely a new and an entirely different commodity having distinct name, character and use. The assessee had filed a flow chart of the manufacturing process. The manufacturing unit stood registered with District Industries Centre, Roorkee, Pollution Control Department, Commercial Tax Department, Uttaranchal, etc. [Para 4]

	■ 
	 
	The Assessing Officer did not dispute or question the purchase of the parts used for manufacturing as well as the sale consideration received by the assessee from sale of the air purifiers but did doubt the purchase of the tools and implements required to undertake the manufacturing activities. It is not the case of the revenue that the air purifiers were not actually manufactured or sold to third parties and there was bogus purchase of parts or transaction for sale of the manufactured goods. The stand of the assessee was that it had used simple tools and testing equipments like frequency tester, multi meter, VV intensity meter, wires, CFM flow meter, ozone intensity monitor, nuts and bolts, hand drill, screw driver set, plier cutting set, etc., to carry out assembling and manufacturing of the air purifiers. [Para 5]

	■ 
	 
	In view of the aforesaid factual findings, there is no substantial question of law for consideration. The appeals are, thus, dismissed. [Para 6]


Kamal Sawhney Sr. Standing Counsel  for the Appellant. 
JUDGMENT
 
CM No. 13629/2014 in ITA No. 510/2014 
CM No. 13862/2014 in ITA No. 515/2014 
Sanjiv Khanna, J. - Exemption applications are allowed, subject to all just exceptions.
INCOME TAX APPEAL NOS. 509/2014, 510/2014 & 515/2014 
These appeals by the Revenue pertain to Assessment Years 2006-07, 2008-09 and 2009-10. The common issue raised is whether the respondent-assessee was engaged in manufacture of goods and things to claim deduction under Section 80-IC of the Income Tax Act, 1961 ('Act', for short). The claim was disallowed by the Assessing Officer, but stands allowed by the Commissioner of Income Tax (Appeals), a finding affirmed by the Income Tax Appellate Tribunal ('Tribunal', for short).
2. The respondent-assessee was engaged in the business of manufacture of health care and surgical items and in the returns filed for Assessment Years 2006-07, 2008-09 and 2009-10 had declared taxable income of Rs.26,25,230/-, Rs.94,90,363/- and Rs.32,18,350/- respectively. The deduction claimed under Section 80-IC of the Act was to the tune of Rs.42,90,162/-, Rs.35,69,594/- and Rs.2,46,13,965/- respectively. The respondent-assessee had set up a manufacturing unit for manufacture of air purifier or air purification systems. The Assessing Officer held that the aforesaid activities would not qualify as manufacturing 'activity' as the respondent-assessee was a mere assembler and did not have requisite tools or machinery. He referred to the value of the fixed assets of about Rs.1,25,000/- and the assessee had produced bills worth Rs.1,00,000/- for purchase of tools, etc. Before the Assessing Officer, the respondent-assessee had given the following explanation:—
"Steri-Air air purification systems use multiple technologies like ozone gas, electrostatic precipitation, Ultra violet germicidal irradiation, multiple mechanical filters like synthetic pre filters, secondary filters, activated carbon filters, HEPA (High efficiency particulate arrestor) filets in various permutations and combinations. The combinations depend upon the need of the customer and the area of application. This is probably for the first time in India that an array of technologies for air purification, which were available, has been combined into a single system for the highest efficiency. Apart from this in order to make the system user friendly we have incorporated programmable timers in the system so that the user can pre define the time of switching on and off and the time of running of the system. The system has been appreciated and well accepted by the health care industry workers. We have been promoting it aggressively all dyer the North Indian Market. Details regarding our marketing activities and already existing approvals have been given in the latter part of this report.
Steri-Air is a versatile system, which can be used in almost all areas of a hospital on a continuous 24x7 basis.
Manufacturing of Steri-Air is an assembly process, where we procure various parts/components of the system from different vendors and assemble the same at our facility in Roorkee. All the electronic and electrical components are received in the form of cards, with suitable connectors and all the required cards are connected using connectors".
3. The term 'manufacture' has been defined in Section 2(29BA) of the Act, which is as under:-
'2(29BA) "manufacture", with its grammatical variations, means a change in a non-living physical object or article or thing,-
	(a)
	 
	resulting in transformation of the object or article or thing into a new and distinct object or article or thing having a different name, character and use; or

	(b)
	 
	bringing into existence of a new and distinct object or article or thing with a different chemical composition or integral structure;'


4. The finding of the appellate authorities, including the Tribunal is that the product produced and sold by the respondent-assessee was air purification system. For manufacturing the said product, the assessee had purchased parts like base motors, filters, UV lights etc. but the final product produced was entirely different from its constituents or parts. The product manufactured or produced, i.e. the air purifier or air purification system, was completely a new and an entirely different commodity having distinct name, character and use. The respondent-assessee had even filed photographs before the Assessing Officer to support his contentions on the manufacturing activities undertaken. The respondent-assessee had filed a flow chart of the manufacturing process. The manufacturing unit stood registered with District Industries Centre, Roorkee, Pollution Control Department, Commercial Tax Department, Uttaranchal, etc.
5. The Assessing Officer did not dispute or question the purchases of the parts used for manufacturing as well as the sale consideration received by the respondent-assessee from sale of the air purifiers but did doubt the purchases of the tools and implements required to undertake the manufacturing activities. It is not the case of the Revenue that the air purifiers were not actually manufactured or sold to third parties and there was bogus purchase of parts or transactions for sale of the manufactured goods. The stand of the respondent-assessee was that they had used simple tools and testing equipments like frequency tester, multi meter, VV intensity meter, wires, CFM flow meter, ozone intensity monitor, nuts and bolts, hand drill, screw driver set, plier cutting set, etc. to carry out assembling and manufacturing of the air purifiers.
6. In view of the aforesaid factual findings, we do not think any substantial question of law arises for consideration in the present appeals. The appeals are thus dismissed.
VINEET 

*In favour of assessee.
IT : Where power is generated through steam and said industrial undertaking complies with all other conditions as stipulated under section 80-IA, it would be an eligible undertaking for claiming deduction in terms of section 80-IA(4)
IT : Where assessee incurred indirect expenses having proximate relationship with exempted dividend income, in view of assessee's failure to produce complete books of account, Assessing Officer was justified in computing amount of disallowance by invoking provisions of rule 8D(2)(iii) of 1962 Rules
IT : While making payment of commission or sitting fee to directors of company, assessee was not required to deduct tax at source in terms of section 194J
IT : Following order passed by Tribunal in assessee's own case relating to earlier year, matter was to be remanded back to Assessing Officer to compute profit eligible for deduction under section 80-IA in respect of power undertaking after reducing surcharge and additional duty from tariff rates determined by State Electricity Board
IT : While computing profit of elilgible undertaking for allowing deduction under section 80-IA, electricity duty payable by assessee had to be included in cost for purpose of determining profit
IT : While computing amount of deduction under section 80-IA, brought forward notional loss relating to industrial unit cannot be set off against eligible profit from said unit
IT : Assessee could not claim set off of interest payment on income tax dues against interest earned on income tax refund
■■■
[2015] 57 taxmann.com 192 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'C'
Deputy Commissioner of Income-tax, Circle-8, Kolkata
v.
ITC Ltd.*
P.K. BANSAL, ACCOUNTANT MEMBER 
AND GEORGE MATHAN, JUDICIAL MEMBER 
IT APPEAL NOS. 1144 & 1339 (KOL.) OF 2012 
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  12, 2014 
I. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Power generation through steam) - Assessment year 2008-09 - Whether where power is generated through steam and said industrial undertaking complies with all other conditions as stipulated under section 80IA, it would be an eligible undertaking for claiming deduction in terms of section 80-IA(4) - Held, yes - [Para 4.7.2][Matter remanded] 
II. Section 14A of the Income-tax Act, 1961, read with rule 8D of the Income-tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Applicability of Rule 8D) - Assessment year 2008-09 - During relevant year, assessee earned tax exempt dividend income - In return of income, assessee made certain suo moto disallowance of expenditure incurred to earn said income - Assessing Officer did not feel satisfied with assessee's explanation that no administrative, managerial or establishment expenses were incurred - Thus, in absence of separate details or accounts, Assessing Officer computed disallowance under rule 8D(2)(iii) of 1962 Rules - Whether since it was not disputed that assessee had incurred indirect expenses having proximate relationship with exempted income, impugned disallowance made by Assessing Officer was to be confirmed - Held, yes [Para 7.3.6][In favour of revenue]
III. Section 194J of the Income-tax Act, 1961 - Deduction of tax at source - Technical services fee (Commission paid to directors - Assessment year 2008-09 ) - Whether while making payment of commission or sitting fee to directors of company, assessee was not required to deduct tax at source in terms of section 194J - Held, yes [Para 3.2][In favour of assessee]
IV. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Computation of) - Assessment year 2008-09 - Whether following order passed by Tribunal in assessee's own case relating to earlier year, matter was to be remanded back to Assessing Officer to compute profit eligible for deduction under section 80-IA in respect of power undertaking after reducing surcharge and additional duty from tariff rates determined by State Electricity Board - Held, yes [Para 4.7] [Matter remanded] 
V. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Computation of) - Assessment year 2008-09 - Whether while computing profit of elilgible undertaking for allowing deduction under section 80-IA, electricity duty payable by assessee had to be included in cost for purpose of determining profit - Held, yes [Para 4.7.1][In favour of revenue] 
VI. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Computation of) - Assessment year 2008-09 - Whether while computing amount of deduction under section 80-IA, brought forward notional loss relating to industrial unit cannot be set off against eligible profit from said unit - Held, yes [Para 4.7.3][In favour of assessee] 
VII. Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Interest on income tax dues) - Assessment year 2008-09 - Whether assessee could not claim set off of interest payment on income tax dues against interest earned on income tax refund - Held, yes [para 6.1][In favour of revenue]
FACTS-I
 
	■ 
	 
	The assessee had established power undertaking, plant which generated steam. Steam was being used, in other undertakings.

	■ 
	 
	The Assessing Officer disallowed the deduction under section 80-IA holding that the assessee had artificially bifurcated the two units which were otherwise functionally integrated, there was no scope to claim deduction under section 80-IA in respect of the steam since the deduction under section 80-IA had already been claimed for generation of electricity in respect of captive power undertaking.

	■ 
	 
	The Commissioner (Appeals), however, took the view that steam was power and deduction under section 80-IA was available on the value of the steam used for captive consumption. The Commissioner (Appeals) also opined that deduction was available to the assessee on the power undertaking for generation of steam for captive consumption relying on the statutory audit form No. 10CCB.

	■ 
	 
	On revenue's appeal:


HELD-I
 
	■ 
	 
	Section 80-IA(4)(iv) mandates that 'an undertaking which is set up in any part of India for generation or generation and distribution of power if it begins to generate power at any time during the period beginning on 1-4-1993 and ending on 31-3-2013 is an eligible undertaking.' Therefore, if power is generated through steam and industrial undertaking complies with all other conditions as stipulated under section 80-IA, it will be an eligible undertaking for claiming the deduction. The word 'power' has to be given a meaning which is common parlance means energy. Energy can be of any form, be it mechanical, be it electrical, be it wind or be it thermal.

	■ 
	 
	From the facts on record it is not clear as to what type of plant had been installed by the assessee i.e. whether it was a captive power plant or a co-generation plant. If it is a co-generation plant, low pressure steam is not generated by default but is generated by design. If it is a captive plant, it will generate electricity alone. In case low pressure steam is generated by design, it will be a product by itself. Steam can be used in the case of the assessee for generating power or for drying of the paper as the assessee is also having paper industry.

	■ 
	 
	The operation process of co-generation plant is by heating water stored in boilers using fuel whereby steam is produced which is condensed at high pressure and when the same is injected into the turbines fitted with dynamo, rotates the turbines resulting in generation of electricity. There are various types of co-generation that are available which can either produce electricity or both, electricity as well as steam. When the industry requires only electricity, then such co-generation plants are installed wherein wastage by way of low pressure steam is either nil or minimal.

	■ 
	 
	When the industry demands steam as its raw material for other processes, then, co-generation plant is designed in such a manner so as to produce electricity as well as requisite quantity of steam. When steam held under pressure is released, it contains force which is capable of rotating turbines. It is not clear from the facts on record which type of steam is generated in the case of the assessee; whether steam in the case of the assessee is a input for electricity generation or low pressure steam is generated for utilizing in the paper drying machines for producing paper.

	■ 
	 
	The Assessing Officer, even though took the view that the units are functionally integrated as a single unit as far as generation of steam and electricity and assessee has artificially bifurcated the two units. The Assessing Officer has disallowed deduction on the basis that both units are functionally integrated as a single unit as far as generation of the steam and electricity. The Commissioner (Appeals) instead of giving a factual finding and looking into the budgetary speech of the Finance Minister, decided the issue merely on the basis of the arguments of the assessee which were not taken before the Assessing Officer.

	■ 
	 
	Therefore, in the interest of justice the order of Commissioner (Appeals) on this issue is set aside and it is restored to the file of the Commissioner (Appeals) with the direction that Commissioner (Appeals) shall re-adjudicate this issue on merits after considering the nature of the plant established by the assessee and the budgetary speech of the Finance Minister which gives the intention of bringing section 80-IA(4) in the statute. [Para 4.7.2]


FACTS-II
 
	■ 
	 
	During the relevant year the assessee earned tax exempt dividend on investment in shares as well as tax free interest. The assessee submitted that there was no expenses incurred directly for earning of the exempt income. However, it suo moto disallowed certain sum in revised claim.

	■ 
	 
	The Assessing Officer in the absence of being satisfied with the assessee, took a view that the assessee's case was duly covered by section 14A(2) and (3) and therefore he computed the disallowance under section 14A, read with rule 8D(2)(iii) of 1962 Rules.

	■ 
	 
	The Commissioner (Appeals) confirmed said disallowance.

	■ 
	 
	On second appeal:


HELD-II
 
	■ 
	 
	Before applying rule 8D of 1962 Rules it is apparent that the Assessing Officer must be satisfied with the correctness of the claim of the assessee having regard to the accounts of the assessee. Such satisfaction is an objective satisfaction that has to be judicious and based on the material on record. It cannot be an impression that it is much more than the gossip or hearsay, it means judgment or belief that it is a belief or a connection resulting from what one thinks on a particular question. It must be based on the reasons and ground as seems good to him and while making such satisfaction, the Assessing Officer must give regard to the accounts of the assessee. He must record deficiency in the accounts with regards to the claim of the assessee. Sub-section (3) provides that provisions of sub-section (2) shall also apply where assessee claims that no expenditure had been incurred in relation to income not forming part of the total income.

	■ 
	 
	This is not the case as assessee himself estimated the expenses relating to the exempt income and disallowed the same. Rule 8D was inserted by gazette Notification dated 24-3-2008 in view of the power conferred under sub-section (2) . This rule prescribes the method for computing the expenditure incurred in relation to the income not forming part of the total income.

	■ 
	 
	In the instant case the Assessing Officer was not satisfied with the correctness of the claim of the assessee, especially the explanation of the assessee that no administrative, managerial or establishment expenses were incurred by the assessee. The Assessing Officer asked for the details of various expenses from the assessee. In the absence of any separate details of the expenses being maintained or accounted for by the assessee, the Assessing Officer was of the opinion that the submission of the assessee is not tenable although he accepted that the assessee is primarily engaged in the manufacturing activity. [Para 7.3]

	■ 
	 
	The Assessing Officer was of the opinion that the investment decisions are generally taken by the managerial personnel or other professional experts employed for the purpose for which administrative, managerial and establishment expenses are incurred. The assessee has to identify these expenses on the basis of the accounts maintained by him. In the absence of separate details or the accounts and taking account of the volume of investment activity, the Assessing Officer took the view that the disallowance made by the assessee under section 14A does not have any relation with the accounts and therefore the assessee was not correct in computing the disallowance. The Assessing Officer, therefore, applied rule 8D and computed the disallowance under rule 8D(2)(iii). [Para 7.3.1]

	■ 
	 
	It is well settled that section 14A cannot be applied unless there is a proximate cause for disallowance. The onus to establish that there is proximate cause based on the relationship of the expenditure with the exempt income is on the revenue. Thus, the application of the provisions of sub-sections (2) and (3) of section 14A and rule 8D is not automatic in each and every case, where there is income not forming part of the total income. Sub-sections (2) and (3) are intended to enforce and implement the provisions of sub-section (1). Therefore, it is necessary for the Assessing Officer first to ascertain whether there is proximate connection between the expenditure incurred and the income not forming part of the total income. If such proximate connection is established with the exempt income, the Assessing officer would be justified in applying the provisions of sub-section (2) & (3) of section 14A and rule 8D. The expenditure incurred under section 14A would include direct and indirect expenditure, but relationship with exempted income must be proximate. If there is material to establish that there is direct nexus between the expenditure incurred and the income not forming part of total income then disallowance would be justified even where there is no receipt of exempted income under section 10 in the year under consideration. [Para 7.3.4]

	■ 
	 
	The Assessing Officer has given a categorical finding about the incorrectness in the disallowance computed by the assessee. The primary onus lies on the assessee to give the evidence and the material so that the Assessing Officer can be satisfied. The material and evidences are in the possession of the assessee. Therefore, the assessee is duty bound to provide the same when an explanation is called for by the Assessing Officer as to how he has computed the disallowance and how he has worked out the proximate relationship of the expenses with the total expenditure incurred by him with the investment made.

	■ 
	 
	Once the assessee has submitted the evidences, the onus is on the Assessing Officer and the Assessing Officer is duty bound to record the reasons why he is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to the income. Until and unless the assessee discharges his primary onus when the Assessing Officer has asked for it, the onus cannot be shifted on the Assessing Officer so as to give benefit to the assessee.

	■ 
	 
	Even though the assessee has submitted the working of the apportionment but one is not satisfied with the working of the assessee for the allocation of these expenses with reference to the accounts of the assessee. It is not in dispute that the assessee has incurred indirect expenses which has proximate relationship with the exempted income. Thus, this is a case where the Assessing Officer has duly complied with the requirements of section 14A(2), therefore, the Assessing Officer was within his jurisdiction to apply rule 8D. [Para 7.3.6]

	■ 
	 
	In view of aforesaid the order of Commissioner (Appeals) is confirmed. Thus, this ground stands dismissed. [Para 7.3.12]
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Ajoy Kumar Singh, CIT (DR)  for the Appellant. R.K. Mitra for the Respondent. 
ORDER
 
P.K. Bansal, Accountant Member - These cross-appeals have been filed against the order of CIT(A) dt. 13.6.2012.
2. The Revenue has taken the following effective grounds in its appeal :
	"1.
	 
	That on the facts and circumstances of the case and in law, the Ld. CIT(A) erred in deleting the disallowance of commission to non-whole time directors for Rs. 31,72,677/- and sitting fees of Rs. 13,20,000/- made by A.O u/s 40(a)(ia) of the Act in relation to A. Y 2008-09.

	2.
	 
	That on the facts and circumstances of the case and in law, the Ld. CIT(A) erred in allowing the assessee's claim for deduction u/s 80IA of Rs. 69,57,61,000/- in relation to A.Y 2008-09.

	3.
	 
	That on the facts and circumstances of the case and in law, the Ld. CIT(A) erred in allowing the assessee's claim for deduction u/s 80IC of Rs. 21,32,47,171/- in relation to A.Y 2008-09."


whereas the Assessee has taken the following effective grounds in its appeal:
	"(1)
	 
	Income Tax Interest Payment: Rs. 2,33,98,296/-

	
	 
	For that the learned CIT(A) erred in not allowing the adjustment of interest payment on income tax dues against the interest income on income tax refunds.

	
	 
	For that the learned CIT(A) was not justified in upholding the action of the Assessing Officer in disallowing the said adjustment.

	
	 
	Relief Prayed:

	
	 
	The adjustment of interest payment on income tax dues of Rs. 2,33,98,296/- should be allowed against the interest income on income tax refunds of Rs. 17,31,96,921/-and only the balance amount should be subjected to tax.

	(2)
	 
	Proportionate Management Expenses (in the context of exempt income) disallowed under section 14A: (Rs. l3,50,73,500 - Rs.37,90,800)= Rs. 13,12,82,700/-

	
	 
	For that the learned CIT(A) was not justified in arbitrarily upholding the action of the Assessing Officer in disallowing proportionate management expenses as per Rule 8D under section 14A in respect of exempt income since the appellant company was a profitable manufacturing company and the said investments had arisen out of profits/surpluses.

	
	 
	For that the learned CIT(A) erred in sustaining the disallowance under Rule 8D ignoring the appellant company's computation under the Income Tax Law determining the expenses in relation to the said exempt income.

	
	 
	Relief prayed:

	
	 
	The disallowance of Rs. 13,12,82,700/- should be deleted."


ITA No. 1339/Kol/2012 (Department appeal): 
3. Ground No. 1 relates to deletion of disallowance of the Commission to non-whole time whole time Directors for Rs. 31,72,677/- and sitting fees of Rs. 13,20,000/- made by the AO u/s 40(a)(ia).
3.1 The brief facts relating to this ground are that the AO noted that the Assessee has paid Commission of Rs. 31,72,677/- to the non-whole time Directors in addition to Rs. 8,00,000/- paid to the foreign Directors on which tax has not been deducted. The Assessee has also paid Directors sitting fees for attending the Board meetings etc. amounting to Rs. 13,20,000/-. The AO was of the view that the Assessee has to deduct TDS ignoring the submission of the Assessee that there is no provision for deducting the TDS in respect of these two expenses. The AO took the view that any payment made to the Directors as Commission or Sitting fees shall be subject to provision of Sec. 194J and therefore he applied the provisions of Sec. 40(a)(ia) and disallowed the sum of Rs. 31,72,677/- and Rs. 13,20,000/-. The Assessee went in appeal before the CIT(A). CIT(A) deleted the disallowance following the decision of Kolkata Tribunal in Assessee's own case for A.Y 2007-08.
3.2 We heard the rival submissions and carefully considered the same. We nave also gone through the decision of this Tribunal in Assessee's own case being ITA No. 919/Kol/2011 for A.Y 2007-08 in which the Tribunal vide order dt. 18.11.2011 deleted the disallowance made u/s 40(a)(ia) elaborately discussing the issue by observing as under:
'10. We have heard rival contentions and gone through facts and circumstances of the case. We find that the assessee company has paid a sum of Rs. 33,67,671/- as commission to ten non-whole time directors i.e. non-executive directors out of which Rs.8 lac was paid to two foreign directors and tax was deducted u/s. 195 of the Act. On the balance Rs. 25,67,671/- no TDS was deducted and AO disallowed this expenditure by invoking the provisions of section 40(a)(ia) of the Act. According to assessee, these payments comprised to institutional shareholders i.e. LICI, GIC and UT1 for a sum of Rs. 12 lac in respect of three nominee directors and balance Rs. 13,67,671/- was paid to remaining four individual directors. It was claimed that non-executive directors are only members of Board of Directors and have no power except as delegated to them by the Board or vested in them by the Article of Association of the company. According to assessee, such general function cannot constitute any managerial, technical or consultancy service within the scope of section 194J of the Act. Even these functions do not fall under the provisions of section 194H of the Act, reason being these commission payments do not fall within the definition of commission as given in the explanation to section 194H of the Act. As Ld. Counsel for the assessee cited before us that this issue is covered by the decision of jurisdictional Tribunal in the case of Jahangir Biri Factory (P.) Ltd. v. DCIT (2009) 126 TTJ 567 (Kol.), wherein the issue of TDS on directors' commission was decided vide paras 8 to 12 as under:
"8. As regarding the second issue, i.e. commission payment to directors amounting to Rs.5,94,036, the learned CIT(A) has deleted the same by observing as under:
"I have carefully considered the submission of the Authorised Representative and perused the assessment order. On careful consideration of the relevant facts, I am of the opinion that the 'commission' paid to the directors is not the nature of 'commission or brokerage' as is envisaged in s. 194H, nor as 'fees for professional or technical services' considered in s. 194J of the Act. Therefore, there was no justification for disallowing the claim for commission payment to directors, under s. 40(a)(ia) of the Act, which is otherwise an allowable business expenditure. It is a different matter that actually 'commission' should also have been included within 'salary' payable to the directors and taxes should have been deducted at source therefrom. But that issue is not relevant to determine the present issue of disallowability of the payment under consideration in terms of the provisions of s. 40(a)(ia) of the Act. Accordingly, the disallowance made by the AO is deleted. However, the AO may consider the commission payment as salary income of the directors and take suitable action for non-deduction of tax therefrom in case of the assessee."
9. Aggrieved by this, now the Revenue is in appeal before us.
10. At the time of hearing before us, the learned Departmental Representative, appearing on behalf of the Revenue, has heavily relied on the orders of the AO and contended that on this issue the learned CIT(A) is not justified in deleting the same by observing that the commission paid to the directors is not in the nature of commission or brokerage as envisaged under s. 194H nor as fees for professional or technical services considered in s. 194J of the Act. Therefore, he supported the orders of the AO.
11. On the other hand, the learned counsel, appearing on behalf of the assessee, has supported the orders of the learned CIT(A) and stated that the directors have been paid commission, in addition to the salaries and other perquisites. Hence, the direction of the learned CIT(A) on this issue is in accordance with law. Therefore, he requested that the same may be upheld.
12. After hearing the rival submissions and on careful perusal of the materials available on record and taking into consideration that the assessee company has paid this commission to the directors as per their terms of employment for the work done in their capacity as whole-time directors, this commission should have been treated as an incentive in addition to salary, bonus and other perquisites. Therefore, in our considered opinion, the learned CIT(A) is justified in recording the same as not coming within the purview of commission or brokerage as defined in s. 194H nor a fee for professional or technical services as defined in s. 194J of the IT Act. Therefore, we find no infirmity in the orders of the learned CIT(A) on this issue. Therefore, this ground of the Revenue is dismissed."
Respectfully following the view taken by jurisdictional Tribunal in the case of Jahangir Biri Factory (P.) Ltd. (supra), we allow the claim of assessee.'
Respectfully following the decision of the co-ordinate bench in the case of the Assessee for A.Y 2007-08 we dismiss ground No. 1 taken by the Revenue.
4. Ground No. 2 relates to the claim of deduction u/s 80IA made by the Assessee in respect of various captive power undertakings located in the district of Bhadrachalam and Kovai. The AO noted that the Assessee has made claim of Rs. 69,57,61,000/- in respect of 4 power undertakings belonging to it on the basis of form Nos. 10CCB filed by the Assessee. In respect of power undertaking at Bhadrachalam the AO noted that the Assessee generated 12,02,11,841 units of electricity which was transferred to paper undertaking at a price of Rs. 3.3643/unit as there was no sale to outsider. This price consists of additional demand charges also. The AO was of the view that while computing the transfer price, additional demand charges has to be excluded. Therefore, he decided the total transfer price of Rs. 35,15,93,155/- against the price of Rs. 40,44,26,809/-. The AO also noted that the Assessee is bound to pay to the State Government Electricity Duty on the units generated by the captive plant and he calculated the cost element to be paid to the State Government at Rs. 223.86 lacs. Therefore, he was of the view that this has to be reduced while computing the profit and accordingly he recomputed the profit from power undertaking - I at Rs. 6,42,55,155/- and reduced the deduction accordingly.
4.1 Inrespect of power undertaking - II, the AO noted that the Assessee generated 8,97,59,276 units and set transfer price at Rs. 3.36/unit. Here also the Assessee has taken into account additional demand charges while computing the transfer price which was re-calculated by the AO. The AO further noted that the Assessee has to pay to the State Government, Electricity Duty on the units generated by the captive plant and he computed the Electricity Duty to be paid at Rs. 167.15 lakhs and to that extent he was of the view that the profit has to be reduced from this captive power plant. Accordingly, the AO recomputed the profit at Rs. 15,69,04,973/-.
4.2 In respect of power undertaking - IV, the AO observed that the undertaking generated steam used for generation of electricity by the captive power undertakings. The AO took the view that the two units are functionally integrated as a single unit so far as generation of steam and electricity and vice versa are concerned. Since the Assessee has artificially bifurcated the two units, therefore, he was of the opinion that no deduction u/s 80IA can be allowed in respect of the steam unit as the Assessee has already claimed deduction for generation of electricity in respect of captive power undertakings.
4.3 In respect of power undertaking - I, Kovai, the AO noted that the Assessee generated 5,43,96,500 units which was transferred at the rate of Rs. 4.10 per unit and while calculating the transfer price, the Assessee has not considered the Electricity Duty paid to the State Government even though the Assessee has paid a sum of Rs. 9.90 lakhs in connection with the aforesaid undertaking. The AO, therefore, re-determined the cost and computed the profit at Rs. 11,24,50,000/-. The AO also reduced the brought forward loss amounting to Rs. 1,03,03,000/- while computing the profit from the Kovai unit as per the provisions of Sec. 80IA(5). Thus, total deduction u/s 80IA was restricted to Rs. 32,33,07,128/- in place of Rs. 69,57,61,000/- claimed by the Assessee. The Assessee went in appeal before CIT(A). CIT(A) took the view in respect of the captive power undertakings that the issue is exactly identical to the one raised in Assessee's own case in A.Y 2002-03 and accordingly, he allowed deduction to the Assessee by observing as under :
"(i) Captive Power Undertaking issue :
The entire claim was fully disallowed since the Assessing Officer held that the power has only been supplied to other undertakings of the appellant on a captive basis and not to outsiders. However, I find that this issue is exactly identical to the one raised in the assessee's own case in AY 2002-03. The matter was decided in favour of the appellant company by both the CIT(A) and the Hon'ble Tribunal. In fact, the Assessing Officer has recorded in the assessment order that "….. the Department has contested against the said Appellate Orders before the higher judicial forums." The CIT(A) and ITAT have also upheld the captive undertaking issue in the appellant's favour in AY 2003-04 and AY 2004-05 and the CIT(A) has also similarly held for AY 2006-07 and AY 2007-08. Therefore, respectfully following the abovementioned decisions I hold that the deduction under section 80IA is fully available to the company in respect of the captive power undertakings.'
4.4 In respect of the steam undertaking issue, the CIT(A) noted that one power undertaking VI, Bhadrachalam generates steam for captive use of other undertakings at Bhadrachalam and allowed the deduction by observing as under:
"I find that it has been repeatedly established that steam is power as per the Delhi Tribunal decision in SIAL SBEC Bioenergy Ltd. v. DCIT  [83 TTJ 866 (2004)] and DCIT v. Maharaja Shree Umaid Mills  [120 TTJ 711 (2009)]. Further, the Hon'ble Supreme Court had dismissed the Department's SLP against the judgement of the Madras High Court in the case of Tanfac Industries Ltd. (TC No. 1773 of 2008) [319 1TR 8, 9] wherein the High Court had dismissed the Department's appeal against the decision of the Tribunal which had held the deduction under section 80IA was applicable on the value of steam used for captive consumption. The appellant company has also submitted that it is a separate/independent undertaking which produces power in the form of steam and which is transferred to other undertakings at market value for captive use. This was supported by the audited statutory Form 10CCB report which lists out all aspects related to the said independent undertaking like date of commencement, statutory inspection/clearances, statement of costs, fixed assets, profit & loss a/c and balances sheet and the process flow chart. I also find that in respect of the said facts, the Assessing Officer has accepted the position and had not made any issue. Further, the market value of steam had been properly determined based on a market value report by Price Waterhouse & Co. This market value was separately taken as cost as per section 80IA(8) for the computation of deduction for the electricity undertakings. Therefore, there was no case of double deduction.
Therefore, in view of the above discussion and finding, I hold that the deduction is fully available to the appellant company in respect of the said Power undertaking VI for generation of steam for captive consumption."
4.5 On the issue of brought forward losses incurred prior to the initial year, CIT(A) took the view that the deduction u/s 80IA has to be computed from the initial year and all losses of earlier years prior to the initial year have to be ignored.
4.6 On the issue of inclusion of additional demand charges for determining the market value, CIT(A) decided the issue in favour of the Assessee in view of the decision of the Tribunal for A.Y 2002-03 in Assessee's own case. Similarly, in respect of issue whether Electricity Duty should be included while determining the cost, CIT(A) took the view in favour of the Assessee following the decision of the Tribunal for A.Y 2002-03 in Assessee's own case.
4.7 We heard the rival submissions and carefully considered the same. We have also gone through the gist of the submissions filed by the Id. AR as well as the order of the AO on which the Id. DR has relied. The main submissions of the Id. AR are that this issue is duly covered by the decision of this Tribunal in Assessee's case for A.Y 2002-03. We have perused the ITAT order for A.Y 2002-03 in ITA No. 18/Kol/2006 in the case of the Assessee. We noted that the Tribunal under para 10.13 of its order accepted the rate as has been worked out by the CIT(A) to be the fair market value by holding as under :
"10.13 The Ld. A/R further submitted that in the instant case the assessee would be entitled to determine its profits of the power unit by considering the tariff rate determined at Rs. 4.45 per unit as per the policy of the APSEB. Keeping in view the ratio of the decision of the Hon'ble Supreme Court in Thiru Arooran Sugars Ltd. (supra), we are of the view that the market price in case of a captive e unit should be the price that the assessee would have paid to an outsider if the same commodity/services were to be procured by the assessee i.e. the landed cost. However in the instant case the actual price is unreasonably high since the rate of APSEB contains certain fixed charges which are not directly relatable to the captive plant. Further the average rate computed in conjunction with the APGPCL has not been rightly considered by the assessee since the said party is a related party. The tariff rate computed by the assessee in accordance with the guidelines by APSEB is the most reasonable and scientific way to derive the market price. This rate worked out to Rs. 4.45 per unit. The Ld CTT(A) had further reduced this rate by deleting the surcharge and additional duty and worked out the unit rate at Rs. 4.368 which has also been accepted by the assessee. In view of the clear findings by the CIT(A) and the decision of the Supreme Court and the Mumbai Tribunal we are of the view that the decision of the CIT(A) is correct and there is no infirmity in the said decision. Hence this ground of the Revenue is also dismissed."
From the said finding of the Tribunal it is apparent that the Assessee has computed the profit for claiming deduction by taking tariff rate @ Rs. 4.45/unit as per the policy of APSEB. This rate of APSEB contains fixed charges which are not directly relatable to the captive plant. CIT(A) reduced this rate by deleting the surcharge and additional duty and worked out the unit rate @ Rs.4.368. The Tribunal, therefore, confirmed the market rate/unit on the basis of the policy of APSEB as reduced by the surcharge, additional duty. Thus in view of the decision of this Tribunal for A.Y 2002-03, the Assessee, in our opinion, is entitled for deduction u/s 80IA in respect of the captive power undertaking but for the purpose of ascertaining the profit, market value should be taken in respect of the two power undertakings generating electricity. We noted that during the impugned assessment year the Assessee has claimed deduction u/s 80IA after determining the profit on the basis of the power tariff rate as per APERC i.e. Rs. 3.3643/unit. This includes demand charges, additional demand charges and variable charges. The AO reduced the additional demand charges but the CIT(A) allowed the relief to the Assessee holding that determination of the market value/based on the State Government electricity power tariff inclusive of additional demand charges has been specifically decided by CIT(A) and Tribunal for the A.Y 2002-03 and the Assessee has strictly followed the same. Accordingly, CIT(A) decided this issue in favour of the Assessee. We noted that the Tribunal in para 10.13 of its order for A.Y 2002-03 has accepted the rate per unit as worked out by CIT(A). CIT(A) reduced the tariff rate by surcharge and additional duty. Respectfully following the aforesaid decision of this Tribunal, we direct the AO compute the profit eligible for deduction u/s 80IA on the basis of the aforesaid finding given by the Tribunal for A.Y 2002-03.
4.7.1 The next issue raised in respect of claim of deduction u/s 80IA also relates to computation of profit from power undertakings in Bhadrachalam and other power undertaking at Kovai generating electricity. We noted that the AO while computing the profit of the eligible undertaking took the view that the electricity duty payable by the Assessee should have been included in the cost for the purpose of determining the profit. The CIT(A) took the view that Electricity Duty could not be included in the cost since corresponding credit for arriving at the sale and market value in revenue has not been considered. In this regard, the CIT(A) relied on the order of the Tribunal for A.Y 2002-03. We have gone through the order of the Tribunal. The relevant finding of the Tribunal has been reproduced in the preceding paragraphs. We noted that the Tribunal has not given any finding on the issue whether electricity duty payable to the State Government has to be reduced out of the tariff charges for determining the cost of generation. We have also gone through the order of CIT(A) for A.Y 2002-03, copy of which is available at pg. 123-181 of the paper book, but we did not find that any such issue for determining the profit of the eligible undertaking was before the CIT(A). Similarly, we found no such issue before the AO. The Id. AR also relied in this regard on the order of the Tribunal for A.Y 2002-03, especially para 10.10 and 10.13 of the ITAT order. We have already discussed para 10.13 and so far as para 10.10 is concerned, we noted that in para 10.10 CIT(A) accepted the rate computed on the basis of the tariff rate of APSEB but he recomputed the tariff rate @ Rs. 4.368/unit by disallowing certain duty elements which are unique to the State Government power undertakings. The Tribunal agreed with the views of the CIT(A). In this case, we noted that the AO has given a specific finding that the Assessee has provided amount of Rs. 223.86 lacs, Rs. 167.15 lacs and Rs. 19.9 lacs for Bhadrachalam plant, for power undertaking - II and for power undertaking -I, Kovai respectively in connection with the electricity duty on the units generated by the captive plant payable to the State Government but while computing the profit eligible for deduction for these units, these costs are not considered. CIT(A) simply allowed relief to the Assessee relying on the order of CIT(A) for A.Y 2002-03 and the order of the Tribunal. In our opinion, the cost of the electricity duty payable to the State Government has accrued during the year and has to be allowed as deduction while computing the profit of the eligible undertaking. This issue, in our opinion, had neither arisen during the A.Y 2002-03 nor has been decided by the CIT(A) or by the Tribunal. The AO has simply disallowed the deduction u/s 80IA. Therefore, on this issue we set aside the order of CIT(A) and restore the order of the AO and direct the AO to reduce the profit eligible for deduction in respect of the power undertaking Bhadrachalam, power undertaking - II, Bhadrachalam and power undertaking - I, Kovai. The State Electricity Duty which has been debited by the Assessee to the Profit & Loss account be reduced for computing the profit eligible for deduction in respect of each unit.
4.7.2 The next issue in the second ground relates to whether the steam generated is power or not. It is an undisputed fact that the Assessee has established power undertaking, Bhadrachalam plant which generates steam. Steam is being used, as contended by the Assessee, in other undertakings. The AO disallowed the deduction u/s 80IA holding that the Assessee has artificially bifurcated the two units which are otherwise functionally integrated, there is no scope to claim deduction u/s 801A in respect of the steam since the deduction u/s 80IA has already been claimed for generation of electricity in respect of the captive power undertakings at Bhadrachalam. We noted that CIT(A) took the view that steam is power and deduction u/s 80IA was available on the value of the steam used for captive consumption. CIT(A) also took the view that deduction is available to the Assessee on the said power undertaking - VI for generation of steam for captive consumption relying on the statutory audit form No. 10CCB and that the AO has accepted the said position. It was further held by CIT(A) that the market value was separately taken at cost as per Sec. 80IA(8) for the computation of deduction of the electricity undertaking. The Id. AR before us relied on the decision Delhi Bench of the Tribunal in the case of SIAL SBEC Bioenergy Ltd. v. Dy CIT [2004] 4 SOT 130 and Dy CIT v. Maharaja Shree Umaid Mills Ltd. [2009] 29 SOT 278 (Jaipur). The Id. AR also pointed out that in the case of Tanfac Industries Ltd., 319 ITR/ST/8,9 the apex court dismissed the SLP of the Revenue filed against the decision of the Hon'ble Madras High Court in which the Hon'ble Court had dismissed the appeal of the Revenue against the decision of the Tribunal. The Tribunal, in this decision, took the view that deduction u/s 80IA was applicable on the value of the steam used for captive consumption. The Id. AR contended that the undertaking was a separate undertaking which was producing power in the form of steam which is being transferred to other undertakings at market rate which has been determined on the basis of the arms length analysis. We noted that the Delhi Bench of the Tribunal in SIAL SBEC Bioenergy Ltd. (supra) has held that steam is form of power and shall qualify for the benefit available u/s 80IA(4)(iv). Similarly, in the case of Maharaja Shree Umaid Mills. Ltd. (supra) the Hon'ble Tribunal took the view that there is no doubt that like electricity, steam is also a form of power. These decisions were rendered in the context of Sec. 80IA(4)(iv). Sec. 80IA(4)(iv) mandates that 'an undertaking which is set up in any part of India for generation or generation and distribution of power if it begins to generate power at any time during the period beginning on 1.4.1993 and ending on 31.3.2013 is an eligible undertaking.' Therefore, in our view if power is generated through steam and the undertaking complies with all other conditions as stipulated u/s 80IA, it will be an eligible undertaking for claiming the deduction. We may mention in this regard that the Tribunal in this decision concluded that the word 'power' has to be given a meaning which in common parlance means energy. Energy can be of any form, be it mechanical, be it electrical, be it wind or be it thermal. We also noted that Sec. 80E before its deletion by the Finance Act, 1967 allowed tax holiday to certain specified industries including those engaged in generation or distribution of electricity or any other form of power. Some other sections where similar phrase was used were Sec. 10(23F), 33B, 72A(7)(a)(iii), 10(6), 10(5)(b), 32A and 80RRA but in Sec. 80IA(4) the legislature has not used the words 'generation or distribution of electricity' but used the word 'power'. From the facts before us it is not clear as to what type of plant has been installed by the Assessee whether it is a captive power plant or a co-generation plant. If it is a co-generation plant, low pressure steam is not generated by default but is generated by design. If it is a captive plant, it will generate electricity alone. In case low pressure steam is generated by design, it will be a product by itself. Steam can be used in the case of the assessee for generating power or for drying of the paper as the assessee is also having paper industry. The operation process of co-generation plant is by heating water stored in boilers using fuel whereby steam is produced which is condensed at high pressure and when the same is injected into the turbines fitted with dynamo, rotates the turbines resulting in generation of electricity. There are various types of co-generation that are available which can either produce electricity or both, electricity as well as steam. When the industry requires only electricity, then such co-generation plants are installed wherein wastage by way of low pressure steam is either nil or minimal. When the industry demands steam as its raw material for other processes, then, co-generation plant is designed in such a manner so as to produce electricity as well as requisite quantity of steam. When steam held under pressure is released, it contains force which is capable of rotating turbines. It is not clear from the facts before us which type of steam is generated in the case of the Assessee; whether steam in the case of the Assessee is a input for electricity generation or low pressure steam is generated for utilizing in the paper drying machines for producing paper. We noted that when relevant amendment to Sec. 80IA was introduced, the Finance Minister expressed intention of introducing this provision. The relevant part of the speech is reproduced hereinbelow :
"57. Electricity is a critical input for the future growth of our economy. I, therefore, propose to introduce a 5-year tax holiday in respect of the profits and gains of new industrial undertakings set up initially in India for either generation or generation and distribution of power. The 5-year tax holiday will begin from the year of generation of power.
58. The 5-year tax holiday in both these cases will be part of Sec. 80IA of the Income Tax Act and at the end of the 5-year period, these units will be entitled to existing deduction u/s 80IA for the remaining period. "
We have gone through the decision of the Hon'ble Madras High Court in the case of CIT v. Tanfac Industries Ltd. TC No. 1773 of 2008, dated 6-11-2008. We noted that in this case the Assessee was manufacturer of Flourene based chemicals wherein gas was captively consumed and the Assessee claimed benefit u/s 80IA. The Hon'ble High Court took the view that the Assessee would be entitled to deduction u/s 80IA irrespective of whether the product is sold in the open market or used by the Assessee itself. This decision does not relate to the captive consumption of the steam but refers to captive consumption of gas in a chemical manufacturing undertaking. The AO, even though took the view that the units are functionally integrated as a single unit as far as generation of steam and electricity and Assessee has artificially bifurcated the two units, but CIT(A) instead of giving a finding on this aspect relied on the submission of the Assessee and also observed that "I also find that in respect of the said facts, the Assessing Officer has accepted the position and had not made any issue". We noted that the AO has disallowed deduction on the basis that both units are functionally integrated as a single unit as far as generation of the steam and electricity, CIT(A) instead of giving a factual finding and looking into the budgetary speech of the Hon'ble Finance Minister, decided the issue merely on the basis of the arguments of the Assessee which were not taken before the AO. We, therefore, in the interest of justice and fair play to both the parties set aside the order of CIT(A) on this issue and restore this issue to the file of CIT(A) with the direction that CIT(A) shall re-adjudicate this issue on merits after considering the nature of the plant established by the Assessee and the budgetary speech of the Hon'ble Finance Minister which gives the intention of bringing Sec. 801 A(4) in the statute We may point out that the Hon'ble Supreme Court in the case of K.P. Varghese v. ITO [1981] 131 ITR 597/7 Taxman 13 has clearly laid down that the speech made by the members of the legislature on the floor of the house when the bill is being debated are inadmissible for the purpose of interpreting the statutory provisions but the speech made by the mover of the bill explaining the reasons for its introduction can certainly be referred to for the purpose of ascertaining the mischief sought to be remedied by the legislation and the object and purpose for which the legislation is enacted.
4.7.3 The next issue in ground No. 2 relates to the set off of brought forward notional loss of Rs. 1,03,03,000/- accumulated prior to the initial year of the claim. The facts relating to this issue are that the power undertaking - I at Kovai was set up during the financial year relevant to A.Y 2006-07. The Assessee made claim for deduction amounting to Rs. 11,44,40,000/- during the impugned assessment year. The AO set off the brought forward notional loss relating to this unit for the purpose of determining the eligible profit from this unit. When the matter went before CIT(A), CIT(A) directed the AO not to set off the brought forward losses of the said undertaking.
After hearing the rival submissions, we noted that this issue is duly covered in favour of the Assessee by the decision of Hon'ble Madras High Court in the case of Velayudhaswamy Spinning Mills (P.) Ltd. v. CIT [2012] 340 ITR 477/21 taxmann.com 95 in which the Hon'ble High Court has held as under :
"Held, allowing the appeal, that there was no dispute that losses incurred by the assessee were already set off and adjusted against the profits of the earlier years. During the relevant assessment year, the assessee exercised the option under section 80-IA(2). During the relevant period, there was no unabsorbed depreciation or loss of the eligible undertaking and these were already absorbed in the earlier years. There was a positive profit during the year. The loss in the year earlier to the initial assessment year already absorbed against the profit of other business could not be notionally brought forward and set off against the profits of the eligible business as no such mandate was provided in section 80-IA(5). The order of the Tribunal was to be set aside."
Similar view has been taken by the Hon'ble Karnataka High Court in the case of CIT v. Anil H. Lad [2014] 45 taxmann.com 98/225 Taxman 170. Respectfully following the aforesaid decision, we confirm the order of CIT(A) on this issue. Thus, this ground taken by the Revenue stands partly allowed for statistical purposes.
5. Ground No. 3 relates to the claim of deduction by the Assessee u/s 80IC. The facts relating to this ground are that the Assessee claimed deduction u/s 80IC in respect of the undertaking at Haridwar, Uttaranchal. The AO did not allow the deduction holding that the Assessee had not carried out any business through this impugned undertaking and 100% goods or products are being used by the designated division of the Assessee. The Assessee has not included in the credit side of the Profit & Loss account any profit while deduction has been claimed on the notional profit. The Assessee went in appeal before the CIT(A). CIT(A) deleted the disallowance.
5.1 The Ld. DR relied on the order of the AO while the Assessee contended that the allegations are similar to the disallowance made u/s 80IA, this issue has been decided in favour of the Assessee in Assessee's own case for A.Y 2002-03 to 2004-05 and now it is squarely covered in favour of the Assessee by its own case for A.Y 2007-08 by the order of this Tribunal wherein it has been held that the Respondent is eligible for deduction u/s 80IC for its captive undertaking located at Uttaranchal.
5.2 We heard the rival submissions and carefully considered the same. We nave also gone through the order of the tax authorities below. We noted that the AO has disallowed the deduction u/s 80IC on the basis that the said unit situated at Haridwar has transferred the goods and services to the business carried on by the Assessee and therefore no business is carried on by the impugned undertaking. Deduction has been claimed on notional profit which has never been included in the credit side of the Profit & Loss account. We noted that so far as the issue relating to the eligibility of the claim is concerned, this issue is duly covered by the decision of this Tribunal in ITA No. 1054/Kol/2011 for A.Y 2007-08 in Assessee's own case in which this Tribunal vide its order dt. 4.3.2014 under para 5.1 has held as under :
"5.1 We have heard the rival submissions and carefully considered the same. We have also gone through the provisions of Sec. 80IC. We noted that it is not denied by the Revenue that the eligible undertaking complies with all the other conditions. The deduction was not allowed to the undertaking merely on the basis that the undertaking was a captive undertaking and was supplying food items to other undertaking carried out by the Assessee. Looking into the provisions of Sec. 80IA(8) as is applicable to Sec. 80IC and as has been reproduced in the finding of CIT(A), we noted that goods and services are permissible to be transferred to other business by the eligible undertaking. In view of this, in our opinion, no interference is called for in the order of CIT(A) and CIT(A) has rightly allowed the claim of the Assessee. We, accordingly, confirm the order of CIT(A) on this issue. Thus, this ground stands dismissed."
Respectfully following the said order we are of the view that the said unit is eligible for deduction u/s 80IC. So far as the issue that no profit has been credited in the Profit & Loss account, we noted that CIT(A) has even though decided in favour of the Assessee that the Assessee is eligible for deduction u/s 80IC but has not given any finding whether the income generated from this undertaking stands included in the gross total income of the Assessee. In our opinion, the income need not be separately credited to the Profit & Loss account when the income derived from the eligible undertaking has to be computed. The revenue authorities should only ensure whether income from the eligible undertaking is included in the gross total income of the Assessee or not as the basic condition for allowing of deduction u/s 80IC is that the Assessee is eligible for deduction if the gross total income includes any profit and gain derived by the eligible undertaking. We, therefore, restore this issue to the file of the CIT(A) with the direction that CIT(A) shall re-decide this issue after giving due opportunity to the Assessee of being heard and give a clear-cut finding whether the income derived by the Assessee from the said eligible undertaking stands included in the gross total income of the Assessee. To that extent, the order of CIT(A) is set aside. Thus, this ground is allowed for statistical purpose.
ITA No. 1144/Kol/2012 (Assessee appeal): 
6. Ground No. 1 relates to disallowance in respect of interest payment on income tax dues. The Assessee has claimed set off of interest payment on income tax dues against interest earned on the income tax refund. The AO did not allow the same. When the matter went before the CIT(A), CIT(A) also dismissed the ground taken by the Assessee.
6.1 We heard the rival submissions and carefully considered the same. We noted that this issue is duly covered in favour of the Revenue by the decision of the Third Member, Pune Bench in the case of Dy. CIT v. Sandvik Asia Ltd. [2011] 133 ITD 126/15 taxmann.com 381 in which the Hon'ble Third Member has held as under :
"10. There is no dispute as to the head under which the interest-income is to be assessed, though one would have thought that having regard to the legal position, interest on refunds of tax was always assessable under the residuary head. Be that as it may, the question is first whether the interest paid can be allowed as a deduction. Since in the present case the interest was assessed as business income, it is necessary to consider the question whether the interest paid can be allowed as a deduction. The learned Judicial Member has held that it cannot be allowed under section 36(l)(iii) because there is no borrowing by the assessee. There can be no two opinions on the same in the light of the judgment of the Supreme Court in the case of Bharat Commerce & Industries Ltd. [1998] 98 Taxman 151. In that case it was held that where the assessee paid tax under the Voluntary Disclosure Scheme in instalments with interest, the interest was not deductible under section 36(l)(iii) of the Act.
11. The next question is whether the interest can be claimed as a deduction under section 37(1) of the Act while computing the business income. On this question also, the judgment of the Supreme Court cited above is in favour of the department. It was also held in that judgment that interest levied for failure to pay advance tax up to the statutory percentage and interest levied for delay in filing the return of income were not deductible under section 37(1) of the Act.
12. Thus the question as to whether the interest paid to the income tax department under the provisions of the Income Tax Act can be deducted while computing the business income of the assessee has to be decided against the assessee.
13. The next question which arises is whether on general principles and on the principle of real income the interest received from and paid to the income tax department can be adjusted or netted against each other. On this question there are two judgments, one of the Supreme Court in Dr V P Gopinathan [2001] 248 ITR 449/116 Taxman 489 and the other of the Bombay High Court in the case of Aruna Mills Ltd. [1957] 31 ITR 153, both of which are against the assessee.
The assessee sought to point out a distinction between Dr. V.P. Gopinathan's case (supra) and the present case by pointing out that if the assessee in the case before the Supreme Court had taken a loan from another bank on the strength of the fixed deposit placed by him in his bank and paid interest thereon then the decision of the Supreme Court would have been different. The said submission cannot be accepted because the Supreme Court has observed that even if that were to be the case, the assessee's real income would not have diminished to the extent of the interest paid to the bank from which he took a loan. The judgment of the Supreme Court, rejecting the argument based on the theory of real income, applies equally to the computation of business income and in this view of the matter it has to be held that the rule of netting does not apply to the case and that the assessee is properly assessable on the gross interest and not merely on the net interest.
18. In the result, it is to be held that the assessee is assessable in respect of the gross interest received from the income tax department and not merely on the net interest remaining after set off of the interest paid to the income tax department."
The decision of the Third Member is binding on us. Respectfully following the aforesaid decision, we dismiss the ground taken by the Assessee.
7. Ground No. 2 relates to the disallowance made u/s 14A. The facts relating to this ground are that during the year the Assessee has earned tax exempt dividend of Rs. 211,55,72,712/- on investment in shares as well as Rs. 23,83,87,373/- as tax free interest. The Assessee submitted that there was no expenses incurred directly for earning of the exempt income. However, it suo moto disallowed a sum of Rs. 37,90,800/- in revised claim. The AO took the view that the disallowance made by the Assessee has no relation with it's accounts and is therefore not correct. According to him, the primary onus is on the Assessee to identify such expenses on the basis of accounts maintained by him which relate to the exempt income. The AO in the absence of being satisfied with the Assessee took the view that the Assessee's case was duly covered by Sec. 14A(2) & (3) and therefore he computed the disallowance u/s 14A read with Rule 8D(2)(iii) as under : 
	 
	Value of investment as on 01.04.2007
	: 
	Rs. 2855,69,00,000/

	 
	Value of investment as on 31.03.2008 
	: 
	Rs. 2547,25,00,000/

	 
	Total 
	: 
	Rs. 5402,94,00,000/

	 
	The average of value of investment 
	= 
	1/2 of Rs. 5402,94,00,000/

	 
	
	= 
	Rs. 27,01,47,00,000/

	 
	Disallowance u/r 8D(2)(iii) 
	= 
	0.5% of Rs. 2701,47,00,000/

	 
	
	= 
	Rs. 13,50,73,500/


after reducing the sum of Rs.2,52,700/- in the return which was offered by the Assessee suo moto, a sum of Rs. 13,48,20,800/- was disallowed. The Assessee went in appeal before the CIT(A). CIT(A) confirmed the disallowance.
7.1 The Ld. AR submitted that the Assessee has not incurred any direct expenditure for earning of the income. The Assessee himself made disallowance and offered to tax proportionate salary and administrative cost of the personnel involved in the Assessee's Corporate Treasury department as the Corporate Treasury department inter alia is responsible for the management of the investment and banking functions of the Assessee company. Therefore, their proportionate salary and related overhead cost was disallowed on the basis of the principles contained in Sec. 14A. The AO incorrectly observed that the Assessee has made ad hoc disallowance. The disallowance was based on certain principles. The AO without recording any cogent reason for the disallowance of the claim just applied Rule 8D while the Assessee has not incurred any direct expenditure for earning of the dividend. Reliance was placed on the following decisions :
	(i)
	 
	Maxopp Investment Ltd. v. CIT  [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi)_

	(ii)
	 
	CIT v. REI Agro Ltd. (ITAT 161 of 20l3) Calcutta High Court decision dated 23-12-2013

	(iii)
	 
	Cellica Developers (P.) Ltd. v. Dy. CIT [2014] 63 SOT 255/45 taxmann.com 367 (Kol.)

	(iv)
	 
	Asstt. CIT v. Champion Commercial Co. Ltd. [2012] 139 ITD 108/26 taxmann.com 342 (Kol.)

	(v)
	 
	REI Agro Ltd. v. Dy. CIT [2013] 144 ITD 141/35 taxmann.com 404 (Kol.)

	(vi)
	 
	Raj Shipping Agencies Ltd. v. Asstt. CIT [2014] 146 ITD 277/[2013] 38 taxmann.com 345 (Mum.)


The disallowance of the expenditure u/s 14A r.w.r 8D requires proximate relationship with the tax exempt income. The disallowance is simply based on presumptions, surmises and conjectures and should not be sustained. Reliance was placed in this regard on the following decisions :
	(i)
	 
	CIT v. Walfort Share & Stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC)

	(ii)
	 
	CIT v. Metalman Auto (P.) Ltd. [2011] 199 Taxman 149/336 ITR 434/11 taxmann.com 51 (Punj. & Har.)

	(iii)
	 
	Justice Sam P. Bharucha v. Addl. CIT [2012] 53 SOT 192/25 taxmann.com 381 (Mum. - Trib.)


7.2 The Ld. DR on the other hand relied on the order of the AO and contended that the AO has duly satisfied himself in pursuance of provisions of Sec. 14A(2) that it is a fit case with reference to the accounts of the Assessee. Our attention was drawn towards pg. 7, 8 and 9 of the assessment order and it was contended that once the AO is satisfied having regard to the accounts of the Assessee about the incorrectness of the claim of the Assessee, the AO is bound to determine the amount of expenditure incurred in relation to the dividend income by applying Rule 8D. Referring to the method adopted by the Assessee, it was submitted that the basis adopted by the Assessee is not correct and not in accordance with the principles as has been pronounced from time to time.
7.3 We have carefully considered the rival submissions along with the order of the authorities below. We have also gone through various case laws and the provisions of the IT Act in this regard. The issue involved before us relate to the disallowance made by the AO by applying the provisions of sec. l4A of the IT Act read with Rule 8D of the IT Rules. Sec. 14A was inserted by the Finance Act, 2001 w.e.f. 1.4.1962. Originally this sec. provides that in computing the total income of the assessee no deduction shall be allowed in respect of the expenditure incurred by the assessee in relation to the income which does not form part of the total income under the Act. Subsequently, by Finance Act, 2002 with retrospective effect from 11/5/2001 proviso was added which states that this sec. shall not empower the AO either to re-assess or pass an order enhancing the assessment or reducing the refund already made or otherwise increasing the liability of the assessee for any assessment year beginning on or before 1/4/2001. With effect from 1/4/2007 by Finance Act, 2006 sub-sec. (2) empowers the AO to determine the amount of expenditure incurred in relation to such income which does not form part of the total income in accordance with the method as may be prescribed. Such power is to be exercised if the AO having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of the expenditure mentioned in sub-sec. (l). Before applying Rule 8D, it is apparent that the AO must be satisfied with the correctness of the claim of the assessee having regard to the accounts of the assessee. Such satisfaction is an objective satisfaction that it has to be judicious and based on the material on record. It cannot be an impression that it is much more than the gossip or hearsay, it means judgment or belief that it is a belief or a connection resulting from what one thinks on a particular question. It must be based on the reasons and ground as seems good to him and while making such satisfaction, the AO must give regard to the accounts of the assessee. He must record deficiency in the accounts with regards to the claim of the assessee. Sub-sec. (3) provides that provisions of sub-sec. (2) shall also apply where assessee claims that no expenditure had been incurred in relation to income not forming part of the total income. This is not the case of the assessee as in the case of the assessee, assessee himself estimated the expenses relating to the exempt income and disallowed the same. Rule 8D was inserted by gazette notification dated 24/3/2008 in view of the power conferred under sub-sec (2). This Rule prescribes the method for computing the expenditure incurred in relation to the income not forming part of the total income. It is an undisputed fact that the Assessee has got tax exempt dividend income to the extent of Rs.211,55,72,712/- from investment in shares and mutual funds and tax free interest of Rs.23,83,87,373/-. The Assessee has computed the disallowance u/s 14A(2) to the extent of Rs.2,52,700/- but subsequently revised it to Rs.37,90,800/- as indirect expenses. The disallowance made consists of salary expenses to the tune of Rs. 16,92,688/-, overhead expenses to the tune of Rs.20,98,097/-. In the earlier years since Rule 8D was not applicable, therefore, disallowance was made @ 1% on the total revenue. The AO was not satisfied with the correctness of the claim of the Assessee, especially the explanation of the Assessee that no administrative, managerial or establishment expenses was incurred by the Assessee. The AO asked for the details of various expenses from the Assessee. In the absence of any separate details of the expenses being maintained or accounted for by the Assessee, the AO was of the opinion that the submission of the Assessee is not tenable although he accepted that the Assessee is primarily engaged in manufacturing activity. The AO also noted that the Assessee had made substantial investment. The average investment value income from which is exempt were computed as under : 
	 
	
	Value of total investment as on 01.04.2007 
	: 
	Rs. 3,067.77 crore

	 
	Less: 
	Value of Investment the income from which is not exempt from tax 
	: 
	Rs. 212.08 crore

	 
	
	Value of investment the income from which is exempt 
	: 
	Rs. 2,855.69 crore

	 
	
	Value of total investment as on 31.03.2008 
	: 
	Rs. 2,934.55 crore

	 
	Less :
	Value of investment the income from which is not exempt from tax 
	: 
	Rs. 387.30 crore

	 
	
	Value of investment the income from which is exempt 
	: 
	Rs. 2.547.25 crore


7.3.1 We noted that the AO was of the opinion that the investment decisions are generally taken by the managerial personnel or other professional experts employed for the purpose for which administrative, managerial and establishment expenses are incurred. The Assessee has to identify these expenses on the basis of the accounts maintained by the Assessee. In the absence of separate details or the accounts and taking account of the volume of investment activity, the AO took the view that the disallowance made by the Assessee u/s 14A does not have any relation with the accounts and therefore the Assessee was not correct in computing the disallowance. The AO, therefore, applied Rule 8D and computed the disallowance under Rule 8D(2)(iii).
7.3.2 The Id. AR before us vehemently relied on the decision in Walfort Share & Stock Brokers (P.) Ltd. (supra). In this decision we noted that the Hon'ble Supreme Court in that case upheld the view of the Hon'ble Mumbai High Court in the case of Walfort Shares & Stock Brokers Ltd. v. ITO [2009] 310 ITR 421. The Hon'ble Supreme Court in this decision, at page-31 of the order held as under :
"To attract Sec. 14A there has to be proximate cause for disallowance which has its relationship with the tax exempt. Pay back or return of investment is not such proximate cause. Hence, Sec. 14A is not applicable in the present case. Thus, in the absence of such proximate cause for disallowance, Sec.l4A cannot be invoked".
7.3.3 Similar issue had come up before the Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203. We noted that in this case the assessee claimed exemption in respect of dividend income of 34.34 crores u/s 10(33). The AO issued notices for disallowance of interest u/s 14A of the IT Act. The explanation of the assessee was that (i) 95% of the shares were bonus shares for which no cost was incurred; (ii) No investment in shares was made in the current year and no disallowance was made in earlier years and (iii) There were sufficient interest free funds available in the form of share capital, reserves etc. which were more than investment in shares. The AO was not satisfied with the explanation of the assessee and he made disallowance u/s 14A on prorata basis. The CIT(A) following his orders for earlier years, accepted the appeal of the assessee. The Tribunal following the decision of the Special Bench in the case of ITO v. Daga Capital Management (P.) Ltd. [2008] 117 ITD 169 (Mum.) restored the matter to the file of the AO for the consideration in the light of the provisions of sub-sec.(2) & (3) of Sec.l4A of the IT Act. The assessee, being aggrieved, filed appeal as well as Writ Petition challenging the constitutional validity of sub-sec. (2) & (3) and Rule D. The Hon'ble High Court gave the following findings :
	"1.
	 
	The provisions of sec. 14A and Rule 8D are constitutionally valid.

	2.
	 
	The provisions of sub-sec. (2) & (3) of Sec. 14A and Rule 8D are prospective and not retrospective, in nature and therefore, would apply from assessment year 2007-08.

	3.
	 
	The basic object of Sec. 14A is to disallow the direct and indirect expenditure incurred in relation to income which does not form part of the total income (page 21).

	4.
	 
	The insertion of sec.l4A was curative and declaratory of the intent of the parliament. The basic principle of taxation is that only net income, namely, gross Income minus expenditure that is taxable. Expenses incurred can be allowed only to the extent that they are relatable to the earning of taxable income (pages 22-23). The test which has been enunciated in Wallfort for attracting the provisions of sec.l4A is that there has to be a proximate cause for disallowance which has its relationship with the tax exempt income. Once the test of proximate cause, based on the relationship of the expenditure with tax exempt income is established, a disallowance would have to be effected under section 14A (page 28)

	5.
	 
	What merits emphasis is that the jurisdiction of the AO to determine the expenditure incurred in relation to such income which does not form part of the total income, in accordance with the prescribed method, arises if the AO is not satisfied with the correctness of the claim of the assessee in respect of the expenditure which the assessee claims to have incurred in relation to income which does not form part of the total income. Moreover, the satisfaction of the AO has to be arrived at, having regard to the accounts of the assessee. Hence, sub-sec (2) does not ipso facto enable the AO to apply the method prescribed by the rules straightaway without considering whether the claim made by the assessee in respect of the expenditure incurred in relation to income which does not form part of the total income is correct. The AO must, in the first instance, determine whether the claim of the assessee in that regard is correct and the determination must be made having regard to the accounts of the assessee. The satisfaction of the AO must be arrived at on an objective basis. It is only when the AO is not satisfied with the claim of the assessee, that the legislature directs him to follow the method that may be prescribed. In a situation where the accounts of the assessee furnish an objective basis for the AO to arrive at a satisfaction in regard to the correctness of the claim of the assessee of the expenditure which has been incurred in relation to income which does not form part of the total income, there would be no warrant for taking recourse to the method prescribed by the rules. For, it is only in the event of the AO not being so satisfied that recourse to the prescribed method is mandated by law (pages 31-32).

	6.
	 
	In the event that the AO is not satisfied with the correctness of the claim made by the assessee, he must record reasons for his conclusion (page-79).

	7.
	 
	The effect of sec. 14A is to widen the theory of the apportionment of expenditure (page 49).

	8.
	 
	The expression 'expenditure incurred; in Sec.l4A refers to expenditure on rent, taxes, salaries, interest, etc., in respect of which allowances are provided for (page-50).

	9.
	 
	Sub-sections (2) & (3) of Sec. 14A are intended to enforce and implement the provisions of sub-sec (1) (pages 50).

	10.
	 
	Even in the absence of sub-section (2) of sec. 14A the AO would have to apportion the expenditure and to disallow the expenditure incurred by the assessee in relation to income which does not form part of the total income under the Act. The AO would have to follow a reasonable method of apportioning the expenditure consistent with what the circumstances of the case would warrant and having regard to all relevant facts and circumstances."


7.3.4 The Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co. Ltd. (supra) therefore at page-28 has clearly laid down that there must be proximate cause based on the relationship of the expenditure that tax exempt income is established, only then a disallowance would have to be effected u/s 14A of the IT Act. Therefore, in view of the decision of the jurisdictional High Court and the decision of the Hon'ble Supreme Court, we are of the view that sec.l4A cannot be applied unless there is a proximate cause for disallowance. The onus to establish that there is proximate cause based on the relationship of the expenditure with the exempt income in our opinion is on the Revenue. Thus, the application of the provisions of sec. (2) & (3) of Sec.l4A and Rule 8D is not automatic in each and every case, where there is income not forming part of the total income. Sub-sec. (2) & (3) are intended to enforce and implement the provisions of sub-sec. (1). Therefore, it is necessary for the AO first to ascertain whether there is proximate connection between the expenditure incurred and the income not forming part of the total income. If such proximate connection is established with the exempt income, the AO would be justified in applying the provisions of sub-sec (2) & (3) of sec.l4A and Rule 8D of the IT Act, 1961. The expenditure incurred u/s 14A would include direct and indirect expenditure, but relationship with exempted income must be proximate. If there is material to establish that there is direct nexus between the expenditure incurred and the income not forming part of total income then disallowance would be justified even where there is no receipt of exempted income u/s 10 in the year under consideration in view of the decision of Special Bench in the case of Cheminvest Ltd. v. ITO [2009] 121 ITD 318 (Delhi)
7.3.5 The basic principle of taxation is to tax the net income. On the same analogy, the exemption is also to be allowed on net basis i.e. gross receipts minus related expenses. Therefore, if any expenditure is directly related to exempted income, it cannot be allowed to be set off against taxable profit. On the same analogy, in our opinion, if any expenditure is directly related to taxable income, it cannot be allowed to be set off against the exempted income merely because some incidental benefit has arisen towards exempted income. Before making any disallowance u/s 14A, the AO is required to record a satisfaction, having regard to the accounts of the assessee, that claim of assessee that expenditure incurred is not related to the income forming part of the total income is incorrect. Such satisfaction must be arrived at on the objective basis. He is also required to record the reasons for arriving at such satisfaction. The AO, in the impugned case, we noted has categorically recorded that he is not satisfied with the correctness of the disallowance made by the Assessee with reference to the accounts as the Assessee has not maintained any separate details or accounts in respect of the incurrence of expenditure. The AO rejected even the apportionment of the expenses by the Assessee, the working of which was filed before us:
7.3.6 We also noted that the Assessee has computed disallowance in respect of salaries and the overheads of the Corporate Treasury department. The total salaries of the Corporate Treasury Dept. was Rs. 1,16,59,453/-. Out of this, salary relating to the treasury function was estimated at Rs.73,59,513/- out of which sum of Rs. 16,92,688/- was allocated towards the disallowance out of salary u/s 14A on the ratio which the total investment bears to the fixed assets + investment + net current assets i.e. 23% thereof but the basis on which the total salary of the Corporate Treasury dept. was allocated to the total salary of the treasury function was neither explained before the AO nor before us even though we raised this specific query to the Id. AR. We also noted that the Assessee has apportioned overheads of the Treasury dept. which are totalling to Rs. 1,44,51,964/-. These were apportioned on the basis what Rs.73,59,513/- had with Rs. 1,16,59,453/- and taking thereof @ 23%. The Assessee, we do not find, has filed any explanation in this regard giving the basis of this apportionment. During the course of the hearing when we asked how these expenses are co-related with the salary, the Id. AR was unable to convince us and give a proper explanation. We noted that the Assessee agreed that the Treasury dept. spend the time and personnel associated with the Treasury Dept. are responsible for making investment of company's surplus funds in various instruments yielding dividend and interest. The salary, in our opinion, at the most, could have been apportioned in the ratio which the total investment bears with the total assets. No reason or explanation is either on record or explained to us by the Id. AR as to how the sum of Rs.73,59,513/- was only been apportioned while the expenditure incurred in respect of this Department is Rs. 1,16,59,453/-. The AO, we noted, has also given a categorical finding in this regard about the incorrectness in the disallowance computed by the Assessee. The primary onus, in our opinion, lies on the Assessee to give the evidence and the material so that the AO can be satisfied. The material and evidences are in the possession of the Assessee. Therefore, the Assessee is duty bound to provide the same when an explanation is called for by the AO as to how he has computed the disallowance and how he has worked out the proximate relationship of the expenses with the total expenditure incurred by him with the investment made. Once the Assessee has submitted the evidences, the onus is on the AO and the AO is duty bound to record the reasons why he is not satisfied with the correctness of the claim of the Assessee in respect of such expenditure in relation to the income. Until and unless the Assessee discharges his primary onus when the AO has asked for it, the onus cannot be shifted on the AO so as to give benefit to the Assessee. Even though the Assessee has submitted before us the working of the apportionment but, as we have observed, we are also not satisfied with the working of the Assessee for the allocation of these expenses with reference to the accounts of the Assessee. It is not in dispute that the Assessee has incurred indirect expenses which has proximate relationship with the exempted income. Thus, in our opinion, this is a case where the AO has duly complied with the requirements of Sec. 14A(2), therefore, the AO was within his jurisdiction to apply Rule 8D.
7.3.7 We have gone through the decision in Maxopp Investment Ltd. (supra) on which the Id. AR has vehemently relied. We noted that the questions involved in this decision were :
	"1.
	 
	Whether the expenditure (including interest paid on funds borrowed) in respect of investment in shares of operating companies for acquiring and retaining a controlling interest therein is hit by section 14A of the Income-tax Act, 1961, inasmuch as the dividend received on such shares does not form part of the total income?

	2.
	 
	Whether the provisions of sub-section (2) and sub-section (3) of section 14A, inserted by the Finance Act, 2006, with effect from April 1, 2007, would apply retrospectively to all pending proceedings ?

	3.
	 
	Whether rule 8D, inserted by the Income-tax (Fifth Amendment) Rules, 2008, with effect from March 24, 2008, was procedural in nature and, hence, would apply retrospectively to all pending proceedings ?"


This decision relates to A.Y 2002-03; not to A.Y 2008-09. The provisions of sub-section (2) & (3) of Sec. 14A were inserted by the Finance Act, 2006 w.e.f. 1.4.2007. In this decision under para 30 the Hon'ble High Court has categorically held as under :
"Sub-section (2) of section 14A of the said Act provides the manner in which the Assessing Officer is to determine the amount of expenditure incurred in relation to income which does not form part of the total income. However, if we examine the provision carefully, we would find that the Assessing Officer is required to determine the amount of such expenditure only if the Assessing Officer, having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to income which does not form part of the total income under the said Act. In other words, the requirement of the Assessing Officer embarking upon a determination of the amount of expenditure incurred in relation to exempt income would be triggered only if the Assessing Officer returns a finding that he is not satisfied with the correctness of the claim of the assessee in respect of such expenditure. Therefore, the condition precedent for the Assessing Officer entering upon a determination of the amount of the expenditure incurred in relation to exempt income is that the Assessing Officer must record that he is not satisfied with the correctness of the claim of the assessee in respect of such expenditure. Sub-section (3) is nothing but an offshoot of sub-section (2) of section 14A. Sub-section (3) applies to cases where the assessee claims that no expenditure has been incurred in relation to income which does not form part of the total income under the said Act. In other words, sub-section (2) deals with cases where the assessee specifies a positive amount of expenditure in relation to income which does not form part of the total income under the said Act and sub-section (3) applies to cases where the assessee asserts that no expenditure had been incurred in relation to exempt income. In both cases, the Assessing Officer, if satisfied with the correctness of the claim of the assessee in respect of such expenditure or no expenditure, as the case may be, cannot embark upon a determination of the amount of expenditure in accordance with any prescribed method, as mentioned in sub-section (2) of section 14A of the said Act. It is only if the Assessing Officer is not satisfied with the correctness of the claim of the assessee, in both cases, that the Assessing Officer gets jurisdiction to determine the amount of expenditure incurred in relation to such income which does not form part of the total income under the said Act in accordance with the prescribed method. The prescribed method being the method stipulated in rule 8D of the said Rules. While rejecting the claim of the assessee with regard to the expenditure or no expenditure, as the case may be, in relation to exempt income, the Assessing Officer would have to indicate cogent reasons for the same."
We have already held that in the impugned case the AO has given a finding that he is not satisfied with the correctness of the claim of the Assessee and therefore, this decision, in our opinion, will support the case of the Revenue and, therefore, AO has the jurisdiction to compute the disallowance in accordance with Rule 8D.
7.3.8 The Kolkata Tribunal in the case of REI Agro Ltd. (supra) has also taken a similar view that to invoke the provisions of Sec. 14A the AO has to first record the reasons why he was not satisfied with the correctness of the claim of the Assessee. We have already held that in the case before us the AO has given a clear-cut finding that he is not satisfied with the correctness of the claim of the Assessee. In the case of REI Agro Ltd. (supra) we noted that under para 6 the Tribunal has given a clear-cut finding that there was no satisfaction recorded by the AO in the following words :
"In the present case, there is no satisfaction by the AO and consequently, in view of the decision of the Coordinate Bench of this Tribunal in the case of Balarampur Chini Mills Ltd. (supra) no disallowance u/s 14A can be made."
Thus, this decision, in our opinion, will not assist the Assessee.
7.3.9 We have also gone through the decision in Champion Commercial Co. Ltd. (supra). We noted that in this case the grievance of the Assessee was that the disallowance should have been deleted in the entirety on the ground that the AO had not recorded specific satisfaction to the effect that the claim of the Assessee i.e. no expenditure was incurred on earning of tax exempt dividend, was incorrect. We noted that the facts of this case are different from the facts of the Assessee's case. In this case, the Assessee had not shown any expenditure being incurred against the exempt dividend income which was directly credited to the bank account of the Assessee and therefore he argued that the provisions of Sec. 14A cannot be invoked. On this question, the Tribunal took the view that the provisions of Sec. 14A r.w.r 8D has rightly been invoked. In the case of the Assessee, the Assessee claimed the expenses relatable to the exempt income. Therefore, this decision will not assist the Assessee.
7.3.10 We have also gone through the decision of the Mumbai Tribunal in the Raj Shipping Agencies Ltd. (supra). We noted that in this decision also the Tribunal has categorically taken the view that for invoking provisions of Sec. 14A satisfaction has to be recorded by the AO with reference to the accounts. Rule 8D cannot be invoked on estimation/presumptive basis. This decision, in our opinion, will also not assist the Assessee as we have already held that in the case of the Assessee, the AO has recorded satisfaction about the incorrectness of the claim of the Assessee.
7.3.11 We have also gone through the decision in Metalman Auto (P.) Ltd. (supra). This decision relates to the A.Y 2004-05 while the provisions of Sec. 14A(2) & 14A(3) were inserted by the Finance Act, 2006 w.e.f. 1.4.2007. Therefore, in our opinion, this decision will not help the Assessee. In this decision, the Hon'ble High Court followed the decision of the jurisdiction High Court in the case of Hero Cycles Ltd. and held that there should be a finding of incurrence of expenditure for earning the exempt income.
7.3.12 We have also gone through the decision in Justice Sam P. Bharucha (supra). The facts of this case are different from the case of the Assessee. In this case, the Assessee claimed that the Assessee has not incurred any expenditure for earning of the exempt income and the nature of the expenditure was for earning professional income. Therefore, the Tribunal took the view that no disallowance u/s 14A could be made. In the case of the Assessee, we noted that the Assessee himself has disallowed a part of the expenditure being the proportionate management expenses for earning of the dividend. The Ld. AR also did not dispute the working made by the AO under Rule 8D. In view of our aforesaid discussion, we confirm the order of CIT(A). Thus, this ground stands dismissed. In the result, the appeal filed by the Assessee stands dismissed.
8. In the result, the appeal filed by the Revenue is partly allowed for statistical purposes and the appeal filed by the Assessee is dismissed.
9. Order pronounced in pursuance of Rule 34(4) of ITAT Rules, 1963 by putting on notice board of the Bench at Kolkata on 12/09/2014.
SUNIL 

*Partly in favour of assessee.
IT/ILT : Where Assessing Officer initially aggregated business income and also ALP adjustment and thereafter allowed deduction under section 10A, same was in clear violation of section 92C(4)
■■■
[2014] 52 taxmann.com 26 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'C'
MsourceE (India) (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle 12 (1), Bangalore*
SMT. P. MADHAVI DEVI, JUDICIAL MEMBER 
AND JASON P. BOAZ, ACCOUNTANT MEMBER 
IT APPEAL NO. 819 (BANG.) OF 2013
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  12, 2014 
Section 92C, read with sections 10A and 263, of the Income-tax Act, 1961 - Free trade zone (sub-section (4)) - Assessment year 2006-07 - Whether where Assessing Officer had initially aggregated business income declared by assessee and also Arm's Length Price adjustment and thereafter had allowed deduction under section 10A, same was in clear violation of provision of section 92C(4) and hence, order of Assessing Officer was erroneous and prejudicial to interests of revenue, - Held, yes [Para 9] [In favour of revenue] 
FACTS
 
	■ 
	 
	The Assessing Officer noticed that the assessee had entered into international transactions with its associated enterprise. Therefore, reference was made to the Transfer Pricing Officer (TPO) under section 92CA for determination of the arm's length price (ALP).

	■ 
	 
	In accordance with the said order of the Transfer Pricing Officer, the Assessing Officer passed the draft assessment order proposing transfer pricing adjustment.

	■ 
	 
	The assessee raised objections before the Disputes Resolution Panel (DRP) which directed the Assessing Officer to substitute the TP adjustment under section 92CA as against adjustment in the final assessment order. Thereafter, the Assessing Officer passed the final assessment order under section 143(3) read with section 144C(13) assessing the total taxable income.

	■ 
	 
	The Commissioner perused the assessment records of the assessee under section 263 and observed that while finalizing the scrutiny assessment, the difference in ALP as determined by the TPO as per the directions of the DRP had been added to the income from business and profession and thereafter section 10A deduction had been allowed. The Commissioner observed that under section 92C(4), no deduction under section 10A or chapter VIA should be allowed on the total income enhanced on account of adjustment to the ALP. He, therefore, came to the conclusion that the Assessing Officer ought to have restricted the deduction under section 10A which represented the profits and gains from business of the eligible unit and therefore the order of the Assessing Officer was erroneous as well as prejudicial to the interests of the revenue. Accordingly, he revised the assessment order by cancelling the order passed under section 143(3) and directed the Assessing Officer to make an order de novo after considering the observations of the Commissioner.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	That the assessment order is passed after the draft assessment order has been approved by the DRP by reducing the ALP adjustment. From the order of the DRP, it is found that the DRP was only seized of the objections of the assessee with regard to the TP adjustment as well as the grant of lower deduction under section 10A. The DRP has not considered the computation of part of deduction under section 10A. Therefore, it cannot be said that there is approval of the DRP with regard to the computation of deduction. Hence the assessee's contention that the DRP having approved the computation part of the draft assessment order cannot again be revised by the Commissioner under section 263 is not sustainable. [Para 8]

	■ 
	 
	As regards whether the order of the Assessing Officer is erroneous and prejudicial to the interests of the revenue, for assuming jurisdiction under section 263 by the Commissioner, the order of the Assessing Officer must be both erroneous as well as prejudicial to the interests of the revenue under section 92C(4), it is clearly provided by the first proviso thereto that no deduction under section 10A or under section 10AA or section 10B or under chapter VIA shall be allowed in respect of the amount of income by which the total income of the assessee is enhanced after computation of income under sub-section (4) of section 92C. It is found from the draft assessment order as well as the assessment order that the Assessing Officer has initially aggregated the business income declared by the assessee and also the ALP adjustment and thereafter has allowed deduction under section 10A. This is in clear violation of the provisions of section 92C(4) and hence, the order of the Assessing Officer is erroneous and prejudicial to the interests of the revenue. The Assessing Officer ought to have allowed deduction under section 10A before aggregating ALP adjustment and thereafter should have added the ALP adjustment and computed the taxable income. If computation is to be made as above, then the claim of deduction under section 10A would have to be restricted to the income from business available before deduction under section 10A as rightly observed by the Commissioner. In view of the same, there is not any reason to interfere with the order of the Commissioner under section 263. [Para 9]

	■ 
	 
	Accordingly, the assessee's appeal is dismissed. [Para 10]


CASE REVIEW
 
CIT v. N.V. Virmani [1994] 207 ITR 225/73 Taxman 443 (Bom.) (para 8) distinguished.
CASES REFERRED TO
 
CIT v. Smt. Annapoornamma Chandrashekar [2012] 204 Taxman 158 (Mag.)/17 taxmann.com 120 (Kar.) (para 4), R. Srinivasan v. Asstt./Dy. CIT [2014] 360 ITR 471/[2013] 215 Taxman 6/29 taxmann.com 279 (Mad.) (para 4), Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 (SC) (para 5) and CIT v. N.V. Virmani [1994] 207 ITR 225/73 Taxman 443 (Bom.) (para 8).
Padamchand Khincha, CA  for the Appellant. T.S.N. Murthy, CIT-III (DR)  for the Respondent.
ORDER
 
Smt. P. Madhavi Devi, Judicial Member - This is an appeal filed by the assessee against the order of the Commissioner of Income-tax [CIT] u/s 263 of the Income-tax Act, 1961[hereinafter referred to as 'the Act'] dated 30-3-2013 for the assessment year 2006-07. The assessee is aggrieved by the order of the CIT in directing the Assessing Officer (AO) to restrict the deduction u/s 10A of the Act to the extent of Rs.32,59,19,968/- representing the profits and gains from business.
2. Brief facts of the case are that the assessee-company filed its return of income for the relevant assessment year i.e. assessment year 2006-07 on 27-11-2006 declaring a total income of Rs.6,07,56,914/-. During the assessment proceedings u/s 143(3), the AO noticed that the assessee has entered into international transactions with its associated enterprise. Therefore, reference was made to the Transfer Pricing Officer (TPO) u/s 92CA of the Act for determination of the arms' length price (ALP). The TPO determined the arms length adjustment of Rs.25,32,39,254/-. In accordance with the said order of the TPO, the AO passed the draft assessment order proposing transfer pricing adjustment of Rs.25,32,39,254/-. In the said draft assessment order, the AO computed the income of the assessee as under:
	Total income declared before claim of deduction u/s 10A 
	Rs.32,59,19,968/-

	Add: difference in ALP as determined by the TPO 
	Rs.25,32,39,254/-Rs.57,91,59,222/-

	Less: Deduction u/s 10A allowable 
	Rs.41,57,35,312

	Add: Income from other sources 
	Rs.16,34,23,910
Rs.4,52,98,884/- 

	Total income assessed 
	Rs.20,87,22,804/-


The assessee raised objections before the Disputes Resolution Panel(DRP) which directed the AO to substitute the TP adjustment u/s 92CA at Rs.11,35,16,498/- as against adjustment of Rs.25,32,95,254/- in the final assessment order. Thereafter, the AO passed the final assessment order u/s 143(3) read with sec.144C(13) of the Act assessing the total taxable income at Rs.6,90,00,048/-. While doing so, the AO has computed the income as under:
	Total income declared before claim of deduction u/s 10A 
	Rs.32,59,19,968/-

	Add: difference in ALP as determined by the TPO 
	Rs.11,35,16,498/-
Rs.43,94,36,466/-

	Less: Deduction u/s 10A allowable 
	Rs.41,57,35,312

	Add: Income from other sources 
	Rs.2,37,01,154/-
Rs.4,52,98,884/-

	Total income assessed 
	Rs.6,90,00,498/-


3. The CIT perused the assessment records of the assessee u/s 263 of the Act and observed that while finalizing the scrutiny assessment, the difference in ALP as determined by the TPO as per the directions of the DRP of Rs.11,35,16,498/- has been added to the income from business and profession and thereafter 10A deduction has been allowed. The CIT observed that u/s 92C(4) of the Act, no deduction u/s 10A or chapter VIA shall be allowed on the total income enhanced on account of adjustment to the ALP. He, therefore, came to the conclusion that the AO ought to have restricted the deduction u/s 10A to the extent of Rs.32,59,19,968/- which represents the profits and gains from business of the eligible unit and therefore the order of the AO is erroneous as well as prejudicial to the interests of the Revenue. Accordingly, he revised the assessment order by cancelling the order passed u/s 143(3) of the Act and directed the AO to make an order de novo after considering the observations of the CIT.
4. Aggrieved, the assessee is in appeal before us. The learned counsel for the assessee, Shri Padamchand Khincha, submitted that against the order of the TPO and the draft assessment order pursuant to the same, the assessee had raised objections before the DRP and the DRP has reduced the TP adjustment and confirmed the computation part of the draft assessment order. He submitted that the DRP consists of three Commissioners and therefore, the CIT u/s 263, has no jurisdiction to revise the assessment order passed in compliance with the directions of the DRP. For this proposition, he placed reliance upon the following decisions:
	(i)
	 
	CIT v. Smt.Annapoornamma Chandrashekar [2012] 204 Taxman 158 (Mag.)/17 taxmann.com 120 (Kar.) wherein the Hon'ble High Court was dealing with revision of assessment completed u/s 158BG of the Act and it was held that u/s 1548BG, the draft of block assessment order is to be approved by the CIT and such an order cannot be revised u/s 263 of the Act.

	(ii)
	 
	R.Srinivasan v. Asstt./Dy. CIT [2014] 360 ITR 471/[2013] 215 Taxman 6/29 taxmann.com 279 (Mad.) wherein similar view has been expressed after considering the decision of the Hon'ble Karnataka High Court cited supra.


5. Thus, according to the learned counsel for the assessee, the assessment order being approved by the DRP consisting of three Commissioners, it cannot be revised by the CIT u/s 263 of the Act. Without prejudice to the above, the learned counsel for the assessee further submitted that the order of the AO was not erroneous and prejudicial to the interests of the revenue and hence the jurisdiction u/s 263 could not have been invoked. In support of his contention, he placed reliance upon the decision of the Hon'ble Supreme Court in the case of Malabar Industrial Co.Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66.
6. Without prejudice to the above contention, the learned counsel for the assessee further submitted that the assessee was eligible for deduction u/s 10A with regard to the income earned by the STPI unit and all the relevant material was before the AO and after considering the same, the AO has taken one of the possible views and therefore the order cannot be said to be erroneous or prejudicial to the interests of the Revenue. He submitted that where two views are possible and the AO has adopted one of the views, then the order of the AO cannot be said to be erroneous.
7. The learned Departmental Representative, Shri T.S.N.Murthy, on the other hand, supported the orders of the CIT and submitted that the issue before the DRP was only determination of the ALP and not the computation of deduction u/s 10A of the Act. He submitted that though in the draft assessment order also, the AO has added the ALP adjustment to the income from profits and gains of business and thereafter has allowed the deduction u/s 10A of the Act, the DRP has not deliberated upon the computation part of the assessment order but has only decided on the adjustment to the ALP and has reduced the adjustment substantially. He submitted that it was in the final assessment order that the AO has computed the deduction u/s 10A of the Act which has resulted in the assessment order being erroneous as well as prejudicial to the interests of the Revenue. He submitted that the business income of the assessee as computed under chapter IV-D of the Act was Rs.32,59,19,967/- i.e. after set off of loss of non-STPI unit of Rs.11,87,00,018/- from the income of the four units i.e. Rs.43,60,08,285/-. The assessee would, therefore, be eligible for deduction u/s 10A to a sum of Rs.32,59,19,967/- only whereas the AO has allowed the deduction of Rs.41,57,35,312/- out of enhanced income by making ALP adjustment which is erroneous and prejudicial to the interests of the Revenue. As regards the decisions relied upon by the learned counsel for the assessee, the learned Departmental Representative submitted that they are distinguishable on facts.
8. Having heard both the parties and having considered the rival contentions as well as the material on record, we find that the assessment order is passed after the draft assessment order has been approved by the DRP by reducing the ALP adjustment. From the order of the DRP, we find that the DRP was only seized of the objections of the assessee with regard to the TP adjustment as well as the grant of lower deduction u/s 10A of the Act. The DRP has not considered the computation of part of deduction u/s 10A of the Act. Therefore, it cannot be said that there is approval of the DRP with regard to the computation of deduction. Hence the assessee's contention that the DRP having approved the computation part of the draft assessment order cannot again be revised by the CIT u/s 263 is not sustainable. The Hon'ble Bombay High Court in the case of CIT v. N.V.Virwani [1994] 207 ITR 225/73 Taxman 443 was considering a case of revision of the assessment order passed u/s 143(3) of the Act by the ITO after obtaining the approval of the IAC as required under law and held that such an order continues to be an order u/s 143(3) and is subject to revisional jurisdiction of CIT u/s 263 of the Act. The decisions relied upon by the learned counsel for the assessee are distinguishable on facts as they were dealing with the assessment order in search cases requiring mandatory approval by the relevant Commissioner which was sought to be revised by the CIT u/s 263 of the Act. While in the case before us, the role of DRP cannot be equated with the role of the CIT u/s 158BC of the Act. Every assessment order passed u/s 158BC requires mandatory approval of the CIT, whereas every assessment order involving transfer pricing issue does not require the prior approval of the DRP. U/s 144C, the AO shall pass and forward a draft assessment order to the relevant assessee who, thereafter shall, within 30 days of receipt of the draft order (a) file his acceptance of the variations to the AO; or (b) file his objections with the DRP and the AO. Sub-section (5) of sec.144C provides that the DRP, in a case where any objection is received shall issue the directions, as it thinks fit, for the guidance of the AO to enable him to complete the assessment. Sub-sec.(8) provides that the DRP may confirm, reduce or enhance the variations proposed in the draft order so, however, shall not set aside any proposed variation or issue any direction under sub-section (5) for further enquiry and passing of the assessment order. Thus, it can be seen that only where variations are made to the returned 'income of the assessee', that the AO has to forward the draft assessment order to the assessee and the assessee shall accept the variations or file objections with the DRP and the DRP may confirm, reduce or enhance the variations. Thus, the approval of the DRP is not to the entire draft assessment order but is only to the variations proposed by the AO, unlike the mandatory approval of the CIT of every order passed u/s 158BC of the Act. Therefore, we are not inclined to accept the contentions of the assessee on this issue.
9. As regards whether the order of the AO is erroneous and prejudicial to the interests of the Revenue, we find that for assuming jurisdiction u/s 263 by the CIT, the order of the AO must be both erroneous as well as prejudicial to the interests of the Revenue. U/s 92C(4) of the Act, it is clearly provided by the first proviso thereto that no deduction u/s 10A or u/s 10AA or section 10B or under chapter VIA shall be allowed in respect of the amount of income by which the total income of the assessee is enhanced after computation of income under sub-section (4) of 92C of the Act. We find from the draft assessment order as well as the assessment order that the AO has initially aggregated the business income declared by the assessee and also the ALP adjustment and thereafter has allowed deduction u/s 10A of the Act. This is in clear violation of the provisions of sec.92C(4) of the Act and hence, the order of the AO is erroneous and prejudicial to the interests of the Revenue. In our opinion also, the AO ought to have allowed deduction u/s 10A of the Act before aggregating ALP adjustment and thereafter should have added the ALP adjustment and computed the taxable income. If computation is to be made as above, then the claim of deduction u/s 10A would have to be restricted to the income from business available before deduction u/s 10A i.e. Rs.32,59,19,968/- as rightly observed by the CIT. In view of the same, we do not see any reason to interfere with the order of the CIT u/s 263 of the Act.
10. Accordingly, the assessee's appeal is dismissed.
RANJAN 

*In favour of revenue.
IT : In order to determine annual letting value of a property subject to Rent Control Legislation, Assessing Officer cannot ignore standard rent
■■■
[2014] 49 taxmann.com 371 (Bombay) 
HIGH COURT OF BOMBAY 
Smt. Kokilaben D. Ambani
v.
Commissioner of Income-tax, Mumbai City -VI, Mumbai*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT REFERENCE NOS. 513 OF 1997 AND 43 & 44 OF 2000
SEPTEMBER  11, 2014 
Section 23 of the Income-tax Act, 1961 - Income from house property - Annual value (Determination of) - Whether in order to determine annual letting value of a property subject to Rent Control Legislation, Assessing Officer cannot ignore standard rent and, if, said standard rent has not been fixed by competent authority, it is duty of Assessing Officer to determine same in terms of Rent Control Legislation - Held, yes [Para 8] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee, who was the owner of a flat and occupant herself, was subjected to an assessment. The assessee returned income of Rs. 1,032 only on the basis of municipal rateable value. 

	■ 
	 
	The Assessing Officer took into account the total cost of the property at Rs. 3,86,000 and adopted the standard rent at 15 per cent on the total cost to arrive at the gross annual letting value of the property at Rs. 59,900.

	■ 
	 
	The Tribunal upheld the order of the Assessing Officer. 

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	It is well settled that the Assessing Officer in the cases of properties, which are subject to Rent Control Legislation, cannot ignore the same and if the standard rent has not been fixed under the Rent Control Legislation by the competent authority, it is the duty of the Assessing Officer to determine the same in terms of the Rent Control Legislation. In these circumstances, there is no basis for an apprehension that the Tribunal would ignore the Rent Control Legislation and prefer some other mode in determining the fair rent or annual letting value of the property under section 23(1)(a). The principle cannot be any different for self occupied properties and in relation to which the exercise must be carried out in terms of the relevant section 23(1). The reference is answered accordingly and deposed of. [Para 8]


CASES REFERRED TO
 
M.V. Sonavala v. CIT [1989] 177 ITR 246/42 Taxman 123 (Bom.) (para 5), Smt. Smitaben N. Ambani v. CWT [2010] 323 ITR 104/181 Taxman 233 (Bom.) (para 7) and CIT v. Tip Top Typography [2014] 48 taxmann.com 191 (Delhi) (para 8).
J.D. Mistri Sr. Advocate and Raj Darak for the Applicant. Vimal Gupta Sr. Advocate and Ms. Padma Divakar for the Respondent.
ORDER
 
1. In all these Income Tax References which are at the instance of the assessee Smt. Kokilaben D. Ambani, the Tribunal has referred the following question and which is common to all the three references. The same reads as under:—
" Whether on the facts and circumstances of the case, the Tribunal was right in law in holding that the annual letting value of the self occupied flat in Usha Kiran Building has to be the sum equivalent to the standard rent under the Bombay Rent Control Act and not the Municipal Annual Rateable value in computing the property income u/s.23 of the Income Tax Act, 1961? "
2. The facts in Income Tax reference of 1997 would be enough to dispose of these references.
3. The assessee is an individual. The assessment year is 1984-85. The assessee who is the owner of a flat and occupant herself was subjected to an assessment. The assessee returned income of Rs. 1,032/- only on the basis of municipal rateable value. Based on the computation of income in the earlier assessment year at Rs. 39,718/-, the assessing officer adopted the income of the flat for this assessment year at the same figure. The assessing officer took into account the total cost of the property at Rs. 3,86,000/- and adopted the standard rent at 15% on the total cost to arrive at the gross annual letting value of the property at Rs. 59,900/-. The Commissioner of Income Tax i.e. the first appellate authority upheld this basis and the income. Thereafter, the matter was carried to the Tribunal and it was held that the standard rent determined on the basis of 10% yield could not be said to be excessive. The assessee's appeal and particularly the ground in that behalf was dismissed.
4. The assessee, therefore, requested the Tribunal to refer the above question.
5. What we find is the order of Reference is dated 26th July, 1994. Prior to that order being passed by the Tribunal, there was in field a decision of the Division Bench in the case of M.V.Sonavala v. CIT [1989] 177 ITR 246/42 Taxman 123 (Bom.).
6. During the pendency of the reference, we had before us the Division Bench judgment in the case of Smt. Smitaben N. Ambani v. CWT [2010] 323 ITR 104/181 Taxman 233 (Bom.) and finally a judgment by the Division Bench of this Court dated 8th August, 2014 in Income Tax appeal No.1213 of 2011 along with other Appeals to which one of us (S.C.Dharmadhikari, J.) is a party.
7. In such circumstances, we are of the opinion that the question forwarded by the Tribunal does not require any separate decision or answer. There are enough guidelines in the judgments referred by us and they would enable us to answer this question by referring to what has been held by the Delhi High Court and followed by us in Income Tax Appeal No.1213 of 2011 in CIT v. Tip Top Typography [2014] 48 taxmann.com 191. The conclusion of the Delhi High Court reads as under:—
	'(i)
	 
	ALV would be the sum at which the property may be reasonably let out by a willing lessor to a willing lessee uninfluenced by any extraneous circumstances. 

	(ii)
	 
	An inflated or deflated rent based on extraneous consideration may take it out of the bounds of reasonableness. 

	(iii)
	 
	Actual rent received, in normal circumstances, would be a reliable evidence unless the rent is inflated/deflated by reason of extraneous consideration. 

	(iv)
	 
	Such ALV, however, cannot exceed the standard rent as per the Rent Control Legislation applicable to the property. 

	(v)
	 
	if standard rent has not been fixed by the Rent Controller, then it is the duty of the assessing officer to determine the standard rent as per the provisions of rent control enactment. 

	(vi)
	 
	The standard rent is the upper limit, if the fair rent is less than the standard rent, then it is the fair rent which shall be taken as ALV and not the standard rent.

	
	 
	We would like to remark that still the question remains as to how to determine the reasonable / fair rent. It has been indicated by the Supreme Court that extraneous circumstances may inflate / deflate the "fair rent". The question would, therefore, be as to what would be circumstances which can be taken into consideration by the Assessing Officer while determining the fair rent. It is not necessary for us to give any opinion in this behalf, as we are not called upon to do so in these appeals. However, we may observe that no particular test can be laid down and it would depend on facts of each case. We would do nothing more than to extract the following passage from the Supreme Court judgment in the case of Motichand Hirachand v. Bombay Municipal Corporation AIR 1968 SC 441, 442 :

	
	 
	"It is well-recognized principle in rating that both gross value and net annual value are estimated by reference to the rent at which the property might reasonably be expected to let from year to year. Various methods of valuation are applied in order to arrive at such hypothetical rent, for instance, by reference to the actual rent paid for the property or for others comparable to it or where there are no rents by reference to the assessments of comparable properties or to the profits carried from the property or to the cost of construction.'


8. In our view, in the judgment in Tip Top Typography case (supra) after concurring with the conclusion of the Delhi High Court, we have held that the assessing officer in the cases of properties, which are subject to Rent Control Legislation cannot ignore the same. If the standard rent has not been fixed under the Rent Control Legislation by the competent authority, it is the duty of the assessing officer to determine the same in terms of the Rent Control Legislation. The law has been crystallized in terms of the decision of the Hon'ble Supreme Court as also the Full Bench of the Delhi High Court. In these circumstances, we do not find any basis for an apprehension that the Tribunal would ignore the Rent Control Legislation and prefer some other mode in determining the fair rent or annual letting value of the property under section 23(1)(a). We have also stated that the principle cannot be any different for self occupied properties and in relation to which the exercise must be carried out in terms of the relevant section 23(1) of the I.T. Act. The reference is answered accordingly and disposed of.
SUNIL 

*In favour of revenue/Matter remanded.
IT : Where Assessing Officer could not point out any defect in books of account maintained by assessee, he was not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation
■■■
[2015] 54 taxmann.com 361 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'A'
Squar Concern
v.
Income-tax Officer*
P.K. BANSAL, ACCOUNTANT MEMBER 
AND MAHAVIR SINGH, JUDICIAL MEMBER 
IT APPEAL NO. 1316 (KOL.) OF 2011
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  11, 2014 
Section 145 of the Income-tax Act, 1961 - Method of accounting - Valuation of stock (Scope of) - Assessment year 2006-07 - Whether where Assessing Officer could not point out any defect in books of account maintained by assessee, he was not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation - Held, yes [Para 4][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a wholeseller of medicines. During assessment proceedings, the Assessing Officer made certain addition to assessee's income on account of excess valuation of closing stock.

	■ 
	 
	The Commissioner (Appeals) confirmed said addition.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	It is found from the records that the assessee has produced complete books of account audited by chartered accountant, auditor's report under section 44AB, details of purchases, sales, list of creditors and debtors as disclosed in the balance-sheet and Assessing Officer thoroghly checked the books of account with copies of bills, vouchers and other documents to his satisfaction but could not find any defect in the same as is evident from the assessment order as well as order of Commissioner (Appeals).

	■ 
	 
	The Assessing Officer issued show-cause notice asking for explanation of undisclosed investment in purchases, being excess purchases revealed from the confirmations obtained from parties under section 133(6) at Rs. 18,59,336 but the assessee reconciled the entire figure including closing stock and purchases and sales, which was enquired by the Assessing Officer. The assessee submitted reconciliation statement vis a vis stock statement as per books of account.

	■ 
	 
	The assessee made mistake inadvertently by submitting the figure of closing stock as on 1-3-2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1-3-2006. The assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities, i.e., enhancement of credit limit with Bank from Rs. 20 lakhs to 30 lakhs.

	■ 
	 
	It may be noted from the assessment order as well as order of Commissioner(Appeals) that none of the authorities below have taken recourse to the provisions of section 145(2) rejecting the books result of the assessee despite complete books of account including the bills, vouchers and other details were submitted and no defects were pointed out by the lower authorities and books results were never rejected. The assessee took the matter before Additional Commissioner under section 144A who directed the Assessing Officer to supply of copies of accounts obtained from respective suppliers under section 133(6). the Assessing Officer supplied copies of confirmation of suppliers and assessee reconciled the figure of alleged of investment in purchase at Rs. 18,59,336.

	■ 
	 
	The Assessing Officer by verifying the books of account by obtaining accounts from respective suppliers under section 133(6), verified purchase returns, details of cheque payments, other journal entires, books of account, sales purchases but could not point out any defect except working out a mathematical exercise for making addition of excess stock. The assessee is a wholesaler of medicines and numerous entires are taking place amongst creditors and debtors incorporating different adjustments throughout the year. But assessee at the end of the year reconciled the respective balances incorporating the final differential in the month of March, 2006.

	■ 
	 
	The closing stock inadvertently assessed as on 1-3-2006 at Rs. 39,61,159 only for the reason that all the adjustments including credit notes against purchases were shown in the month of March, 2006. Apart from merits and reconciliation of the statements and closing stock figures the vital point here to be decided is when the assessee has reconciled the books of account, whether he can go in for making addition of closing stock. When the Assessing Officer could not point out any defect in the books of account he is not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation. [Para 4]

	■ 
	 
	In view of the provision of section 145, the Assessing Officer has to examine the accounts of the assessee and has to consider the following questions:

	(a)
	 
	whether, the assessee has regularly employed any of the methods of accounting or not?

	(b)
	 
	if regular method of accounting is there, whether, the profit can be properly deduced from the method employed or not?

	(c)
	 
	whether, the books of account of the assessee are correct or not? And

	(d)
	 
	whether the accounts maintained are complete or not and there is no significant omission therein.

	■ 
	 
	If the Assessing Officer's finding on all the four questions is in affirmative, then, assessee's profit is to be computed on the basis of his accounts. In such facts of the case, neither the first proviso to section 145(1) nor section 145(2) can be invoked. The expression 'in the opinion of the Assessing Officer' in the first proviso to section 145(1) does not confer a mere discretionary power in the context, it is a must statutory duty on the Assessing Officer to examine the method of accounting employed and to whether or not it has been regularly employed and whether the income, profits and gains of the assessee could be properly deduced therefrom. In the instant case the Assessee (sic-Assessing Officer) nowhere applied the first proviso to section 145(1) or 145(2). In the absence of the same, the Assessing Officer has no power to make addition of closing stock as made in the present case. [Para 5]

	■ 
	 
	Even on the merits of the case the assessee has explained the discrepancy by filing the reconciliation statement. The assessee made mistake inadvertently by submitting the figure of closing stock as on 1-3-2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1-3-2006. The assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities, i.e., enhancement of credit limit with Bank. In view of the above facts and circumstances of the case, it is held that the assessee has reconciled the figure of closing stock and no addition on account of undisclosed stock can be made. [Para 6]

	■ 
	 
	In the result, assessee's appeal is allowed. [Para 7]


H.V. Bhadwaj  for the Appellant. David Z. Chawngthu  for the Respondent. 
ORDER
 
Mahavir Singh, Judicial Member - This appeal by the assessee is arising out of order of CIT(A)-XXXVI, Kolkata in Appeal No. 104/CIT(A)-XXXVI/Kol/37/Wd.55(3)/09-10/393 dt. 18th July, 2011. Assessment was framed by ITO, Ward-55(3), Kolkata under s. 143(3) of the IT Act, 1961 (hereinafter referred to as 'the Act') vide his order dt. 29th Dec, 2008 for the asst. yr. 2006-07.
2. The only issue in this appeal of assessee is against the order of CIT(A) confirming the action of AO in making addition of undisclosed investment instock at Rs. 32,44,813.
3. Brief facts are that assessee is a wholesaler of medicines and total turnover of assessee during the year was at Rs. 3,19,10,213 and closing stock was at Rs. 30,60,896. The gross profit disclosed by the assessee was at Rs. 19,47,472 i.e., @ 6.10 per cent. The AO examined the book stock and found that as on 28th Feb., 2005 (sic— 2006), the closing stock is at Rs. 39,61,159 and AO taking the same as opening stock of 1st March, 2006 and considering the disclosed purchases and sales for month of March, 2006 arrived at the closing stock as on 31st March, 2006 at Rs. 63,05,709. Accordingly, the difference in closing stock being closing stock as declared as per books at Rs. 30,60,896 and closing stock as estimated by AO at Rs. 63,05,709 added sum of Rs. 32,44,813 as undisclosed investment in stock. Aggrieved, assessee preferred appeal before CIT(A) who after submissions of assessee and also reconciliation filed by the assessee, confirmed the addition by observing as under :
"8. These being the issues, I do not find any inconformity in AO's decision in recasting the trading account for the month of March, 2006 by taking the closing stock of February, 2006 as opening stock as on 1st March, 2006. The Authorised Representative though claimed that the value of closing stock as on 28th Feb., 2006 was Rs. 13,19,983, but failed to file any evidence whatsoever. On the contrary, the AO brought clinching evidences on record that closing stock as on 28th Feb., 2006 was at Rs. 39,61,159. Not only the Authorised Representative of the appellant had presented the said inventory before the AO, but exactly the same stock statement was retrieved by the AO from appellant's own accounting package. The inventory in 16 pages, covering 845 items, with threadbare description of each item and price. When such minute details have been found from appellant's book, alleging the same as manipulated and inflated stock statement prepared for bank for availing better cash credit facility is nothing but misrepresentation of facts. The assertion of the learned Authorised Representative that there could not be any unaccounted stock as there was no discrepancy in purchases and sales is hypothetical. It is for the appellant to explain why the stock statement of February, 2006 found from his own books should not be taken as opening stock as on 1st March, 2006 when no other stack statement was found in his accounting package. Further, the stock position as on 30th April, 2005 was Rs. 28,15,083, as revealed from bank confirmation filed. Going by that and taking the same amount of monthly purchases and sales as shown in the books, the stock position as on 28th Feb., 2006 should have been much more than appellant's alleged book stock of Rs. 13,19,983.
9. The learned Authorised Representative has cited a case law of the Hon'ble Madras High Court in the case of CIT v. N. Swamy (2000) 241 ITR 363 (Mad), and contended that in the light of said judgment the stock statement filed to the bank should not be considered as correct. However, going by the facts of the case, I find that the judgment could be used against the appellant. The judgment says that the 'assessee's income is to be assessed by the ITO on the basis of the material which is required to be considered for the purpose of assessment and ordinarily not on the basis of the statement which the assessee may have given to a third party unless there is material to corroborate that the statement of the assessee given to a third party, even if it be a bank'. In this case, the AO had not relied upon any statement collected from any third party. He relied upon the same stock statement as filed by appellant's own Authorised Representative as well as retrieved from appellant's own accounting package. Even otherwise, the AO made the addition on the basis of corroborative evidences gathered from appellant's books of account in support of stock statement filed to bank.
SECTION-2
TTJ UNREPORTED IT AT ORDERS
10. In view of the above, I am inclined to accept AO's assertion that the book stock of February, 2006 and the stock statement furnished to bank for the same month were one and the same. As a result, the recast grading account drawn by the AO for the month of March, 2006 was correct. Consequently, the addition of Rs.32,44,813 made by the AO on account of suppression of closing stock was correct and therefore, sustained."
Aggrieved, assessee came in second appeal before us.
4. We have heard rival contentions and gone through the facts and circumstances of the case. We find that AO after adding purchase for the month of March, 2006 and subtracting sales of March, 2006 recasted the closing stock as on 31st March, 2006 at Rs. 63,05,709 by taking the opening value of stock as on 1st March, 2006 at Rs. 39,61,159. The AO recasted the position of closing stock and added the differences at Rs. 32,44,813 as under :
	Opening stock on 1.3.2006 (as given to bank)
	 Rs. 39,61,159

	Add : Purchases in March, 2006
	 Rs. 40,51,769

	
	 Rs. 80,12,928

	Cost of March sales considering gross profit @ 6.10%
	Rs. 17,07,219

	Should be closing stock as per AO on 31.03.2006
	 Rs. 63,05,709

	Less : Stock as per books of account
	 Rs. 30,60,896

	Difference added by AO
	 Rs. 32,44,813


We find from the records that the assessee has produced complete books of account audited by chartered accountant, auditor's report under s. 44AB of the Act, details of purchases, sales, list of creditors and debtors as disclosed in the balance-sheet and AO thoroughly checked the books of account with copies of bills, vouchers and other documents to his satisfaction but could not find any defect in the same as is evident from the assessment order as well as order of CIT(A). The AO issued show-cause notice dt. 12th Dec, 2008 asking for explanation of undisclosed investment in purchases, being excess purchases revealed from the confirmations obtained from parties under s. 133(6) of the Act at Rs. 18,59,336 but the assessee reconciled the entire figure including closing stock and purchases and sales, which was enquired by the AO. Assessee submitted reconciliation statement vis-a-vis stock statement as per books of account. The relevant reconciliation statement submitted before CIT(A) reads as under :
	Month 
	Opening stock 
	Purchase 
	Sales 
	Cost of sales 93.9% 
	C/stock as per calculation 
	C/stock as per books 
	C/stock as per bank 

	1
	2
	3
	4
	5
	6
	7
	8

	April
	1446712
	4293329
	4581383
	4301919
	1438122
	1409819
	2815083

	May
	1438122
	2443146
	2554313
	2398500
	1482768
	1530693
	2683472

	June
	1482768
	147935
	1949114
	1830218
	1132285
	1279783
	2370351

	July
	1132285
	2661558
	2833405
	2660567
	1133276
	128964
	—

	August
	1133276
	2970479
	3079371
	2891529
	1212226
	1335531
	2610240

	September
	1212226
	2644595
	2872490
	2697268
	1159553
	1231992
	2649267

	October
	1159553
	2743715
	2773276
	2604106
	1299162
	1370892
	2679519

	November
	1299162
	1568805
	1964425
	1844595
	1023372
	1105922
	—

	December
	1023372
	3369471
	2966950
	2785966
	1606877
	1632825
	2779334

	January
	1606877
	1864374
	2418230
	2270718
	1200533
	1213655
	2550341

	February
	1200533
	2125405
	2099131
	1971084
	1354854
	1319983
	3961159

	March
	1354854
	4051769
	1818125
	1707219
	3024608
	3060896
	3060896


The assessee made mistake inadvertently by submitting the figure of closing stock as on 1st March, 2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1st March, 2006. Learned counsel for the assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities i.e. enhancement of credit limit with SBI Baguihati Branch from Rs. 20 lakhs to 30 lakhs. Learned counsel for the assessee before us stated and we also observe from the assessment order as well as order of CIT(A) that none of the authorities below have taken recourse to the provision of s. 145(2) of the Act rejecting the book result of the assessee despite complete books of account including the bills, vouchers and other details were submitted and no defects were pointed out by the lower authorities and book results were never rejected. The assessee taken the matter before Addl. CIT under s. 144A of the Act who directed the AO to supply of copies of accounts obtained from respective suppliers under s. 133(6) of the Act. The AO supplied copies of confirmation of suppliers and assessee reconciled the figure of alleged of investment in purchase at Rs. 18,59,336. This reconciliation (which was required) is filed before us i.e. the reconciled the figures. The AO by verifying the books of account by obtaining accounts from respective suppliers under s. 133(6) of the Act, verified purchase returns, details of cheque payments, other journal entries, books of accounts, sales purchases but could not point out any defect except working out a mathematical exercise for making addition of excess stock at Rs. 32,44,813. The assessee is a wholesaler of medicines and numerous entries are taking place amongst creditors and debtors incorporating different adjustments throughout the year. But assessee at the end of the year reconciled the respective balances incorporating the final differential in the month of March, 2006. The closing stock inadvertently assessed as on 1st March, 2006 at Rs. 39,61,159 only for the reason that all the adjustments including credit notes against purchases were shown in the month of March, 2006. Apart from merits and reconciliation of the statements and closing stock figures the vital point here to be decided is when the assessee has reconciled the books of account, whether he can go in for making addition of closing stock. In our considered view, when the AO could not point out any defect in the books of account he is not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation.
5. In view of the provision of s. 145 of the Act, the AO has to examine the accounts of the assessee and has to consider the following questions :
	(a)
	 
	whether, the assessee has regularly employed' any of the methods of accounting or not ?

	(b)
	 
	if regular method of accounting is there, whether, the profit can be properly deduced from the method employed or not ?

	(c)
	 
	whether, the books of accounts of the assessee are correct or not ? and

	(d)
	 
	whether the accounts maintained are complete or not and there is no significant omission therein.


If the AO's finding on all the four questions is in affirmative, then, assessee's profit is to be computed on the basis of his accounts. In such facts of the case, neither the first proviso to s. 145(1) of the Act nor s. 145(2) can be invoked. The expression "in the opinion of the AO" in the first proviso to s. 145(1) of the Act does not confer a mere discretionary power in the context, it is a must statutory duty on the AO to examine the method of accounting employed and to whether or not it has been regularly employed and whether the income, profits and gains of the assessee could be properly deduced therefrom. In the present case before us, the assessee (sic—AO) nowhere applied the first proviso to s. 145(1) or 145(2) of the Act. In the absence of the same, the AO has no power to make addition of closing stock as made in the present case.
6. Even on the merits of the case the assessee has explained the discrepancy by filing the reconciliation statement which is reproduced in the above para 4 of this order. The assessee made mistake inadvertently by submitting the figure of closing stock as on 1st March, 2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1st March, 2006. We find that assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities i.e., enhancement of credit limit with SBI Baguihati branch from Rs. 20 lakhs to 30 lakhs by reconciling the figure as given in the above chart at para 4 of this order. In view of the above facts and circumstances of the case, we are of the view that the assessee has reconciled the figure of closing stock and no addition on account of undisclosed stock can be made. Hence, we delete the addition and allow the appeal of assessee.
7. In the result, assessee's appeal is allowed.
SUNIL 

*In favour of assessee.
IT : What is relevant for computation of undisclosed income under section 158BB is not merely evidence found as a result of search, but material information available with Assessing Officer relatable to such evidence
IT : In absence of any material to substantiate assessee's claim that receipt of building construction material was in consideration of rendering some services to friends, amount was rightly treated as undisclosed income of assessee
IT : Matter remanded to Assessing Officer to consider applicability of section 36(2) in respect of amount claimed by assessee as bad debt
■■■
[2015] 57 taxmann.com 116 (Madras) 
HIGH COURT OF MADRAS
R. Mani
v.
Income Tax Officer, Ward-II(14), Madurai*
R. SUDHAKAR AND G.M. AKBAR ALI, JJ. 
T.C. (A) NOS. 1244 & 1245 OF 2007
SEPTEMBER  11, 2014 
I. Section 69, read with section 158BB, of the Income-tax Act, 1961 - Undisclosed income(Gifts) - Block period 1989-90 to 1999-2000 - Whether what is relevant for computation of undisclosed income under section 158BB is not merely evidence found as a result of search, but material information available with Assessing Officer relatable to such evidence - Held, yes - Assessee claimed certain amount of opening balance in cash flow statement filed alongwith block return and stated that he received said cash as gift from friends and relatives in common parlance as 'moi' on occasion of ear-boring ceremoney of his daughter and son in 1979 and 1985 - Assessing Officer considering assessee's statement in cash flow statement that he was drawing certain amount in every block year, held that some expenses would have been incurred in earlier years also and assessee could not hold entire amount received in 1979 and 1985 - He accordingly treated 50 per cent of amount claimed as opening cash balance and remaining amount was treated as undisclosed income - Whether cash flow statement was a piece of evidence before Assessing Officer given at behest of assessee and computation of undisclosed income considering said statement was justified - Held, yes [Para 9.4][In favour of revenue] 
II. Section 69 of the Income-tax Act, 1961 - Undisclosed income (Construction expenses) - Block period 1989-90 to 1999-2000 - Assessee expended certain amount on renovation of house part of which was claimed towards cost of material - Assessing Officer accepted same except certain amount which assessee claimed to have been received in form of building material from friends for arbitration services rendered in some family dispute - Whether there being no material to substantiate said claim, mere statement of assessee was of no avail and Assessing Officer was justified in treating said amount as undisclosed income - Held, yes [Para 10.5][In favour of revenue] 
III. Section 36(1)(vii) of the Income-tax Act, 1961 - Bad debt (Settlement of loan) - Block period 1989-90 to 1999-2000 - Assessee advanced certain amount to one 'P' but could not recover same despite police complaint and, therefore, claimed that it had become bad debt - It was found that on demise of 'P', as a complete settlement towards loan, assessee took over certain area of land - Assessing Officer brought to tax amount given as a loan and value of land and disallowed claimed of bad debt - On appeal, Commissioner (Appeals) deleted addition of loan amount - Tribunal however, upheld addition of loan amount holding that said debt had not been taken into account in computing income of assessee in any earlier year, and condition laid down in sec. 36(2) was not fulfilled - Whether since reasoning given by Assessing Officer and finding of Tribunal based on section 36(2) were on two independent interpretations of same issue, matter should be remanded to Assessing Officer to consider applicability of section 36(2) - Held, yes [Para 11.3][Matter remanded] 
FACTS-I
 
	■ 
	 
	Pursuant to search conducted under section 132 a notice under section 158BC was issued to the assessee in response to which he filed return of income. The assessee claimed Rs. 5 lakhs as opening balance for the assessment year 1989-90 in the cash flow statement filed along with return of income and stated that he received said cash as gift from friends and relatives on the occasion of ear-boring ceremony of his daughter and son in years 1979 and 1985.

	■ 
	 
	The Assessing Officer disbelieved the same and held that the functions having been held in the years 1979 and 1985, the assessee could not hold the money received as "moi" for such a long period, namely, till 1-4-1988, in its entirety. Considering the drawings made by the assessee for each of block assessment years a sum of Rs. 2.50 lakhs was taken as opening balance and balance amount was treated as undisclosed income.

	■ 
	 
	On appeal, the Commissioner (Appeals) gave a further relief of Rs. 50,000 and treated opening balance as Rs. 3 lakhs, thereby restricting undisclosed income to Rs. 2 lakhs.

	■ 
	 
	On second appeal, the Tribunal confirmed the order passed by the Commissioner (Appeals).

	■ 
	 
	On appeal to the High Court, the assessee contended that block assessment of undisclosed income is to be based on evidence found in the search and material or information gathered in post-search inquiries made on the basis of evidence found in the search; and that in the instant case, the Assessing Officer was relying on probable material or evidence in the nature of expenses incurred prior to the block period to compute the undisclosed income, which was contrary to the provisions of section 158BB.


HELD-I
 
	■ 
	 
	The provision of section 158BB is in relation to computation of undisclosed income for the block period and that is to be done in accordance with the provisions of the Act on the basis of evidence found as a result of search or requisition of books of account or other documents and such other material or information as are available with the Assessing Officer and relatable to such evidence. [Para 9.2]

	■ 
	 
	In this case, the Assessing Officer, based on the cash flow statement and the statement of the assessee recorded consequent to the search, held that the opening cash balance should be Rs. 2.50 lakhs only. No doubt, for drawing this inference the Assessing Officer has stated that some expenditure should be allowable for the perious years. There is no error in such a reasoning, given the statement of the assessee in the cash flow statement that for ten long years his drawing is around Rs. 50,000 to Rs. 75,000 during every block year. In view of the admission of the assessee that there is a drawing of certain amount during every block year, the assessee cannot claim that there was no drawing at all prior to the block assessment period 1989-1990. [Para 9.3]

	■ 
	 
	The contention of the assessee that amount fixed as opening cash balance is based on no material itself cannot be countenanced, because the cash flow statement of the assessee is a record which speaks for itself. Nothing more is required for the Assessing Officer in the course of search to determine the opening cash balance and for computation of the undisclosed income for the block period. What is relevant for computation of undisclosed income under section 158BB is not merely evidence found as a result of the search, but material information available with the Assessing Officer relatable to such evidence. The cash flow statement is a piece of evidence before the Assessing Officer given at the behest of the assessee and that material has been considered to compute the undisclosed income. The emphasis of section 158BB is on computation of undisclosed income and for that necessary materials can be taken into consideration and one such material is the cash flow statement and the inference by the Assessing Officer appears to be justified. It is not hypothetical or fanciful imagination of the Assessing Officer, but a stark reality, based on the cash flow statement made by the assessee and the contents therein. [Para 9.4]

	■ 
	 
	In such view of the matter, the issue is decided against the assessee. [para 9.7]


FACTS-II
 
	■ 
	 
	During search proceedings, the assessee claimed that the house was remodelled at a cost of Rs. 3.50 lakhs. But as per seized material, the revenue estimated the value at Rs. 7 lakh. The assessee explained that the value of timber, asbestos and other construction materials was not Rs. 3.50 lakhs, but only Rs. 90,000 and the same was received by the assessee on account of certain arbitration task undertaken by him in a dispute between the family friends and, hence, it was a capital receipt and not undisclosed income.

	■ 
	 
	As the assessee could not give proof for the amount received, the Assessing Officer treated the sum of Rs. 90,000 as undisclosed income.

	■ 
	 
	On first appeal, the Commissioner (Appeals) held that the amount received by assessee as honorarium from friends and family on resolutions of disputes could not be termed as casual and non-recurring type. Thus, he deducted a sum of Rs. 5,000 under section 10(3) and the balance amount of Rs. 85,000 was brought to tax.

	■ 
	 
	On second appeal, the Tribunal confirmed the order passed by the Commisisoner (Appeals).

	■ 
	 
	On appeal to the High Court:


HELD II
 
	■ 
	 
	The onus would rest on the assessee to show as to how the sum of Rs. 90,000 was received by him either in kind or in value. There being no material to substantiate that, the mere statement of the assessee is of no avail and the department was justified in treating the balance amount of Rs. 85,000 as undisclosed income, giving exemption to the extent of Rs. 5,000 as per section 10(3). [Para 10.5]


CASE REVIEW-I
 
Vengat Bava v. CIT [2009] 318 ITR 276/[2009] 175 Taxman 190 (Ker.) (para 9.6) followed.
CIT v. Khushlal Chand Nirmal Kumar [2003] 263 ITR 77/132 Taxman 274 (MP); CIT v. G.K. Senniappan [2006] 284 ITR 220/155 Taxman 118 (Mad.); CIT v. K. Bhuvanendran & Co. [2008] 303 ITR 235 (Mad.); CIT v. R.M. Patel (HUF) [2008] 298 ITR 274 (Mad.) and CIT v. Ashok Khetrapal [2007] 294 ITR 143/[2008] 166 Taxman 75 (Delhi) (para 9.5) distinguished.
CASE REVIEW-II
 
CIT v. Ahmad Badsha Saheb [1943] 11 ITR 590 (Mad.) (para 10.3) and CIT v. Gopala Naicker Bangaru [2012] 344 ITR 297/[2010] 193 Taxman 71 (Mad.) (para 10.4) distingushed.
CASES REFERRED TO
 
CIT v. Khushlal Chand Nirmal Kumar [2003] 263 ITR 77/132 Taxman 274 (MP) (para 7.2), CIT v. G.K. Senniappan [2006] 284 ITR 220/155 Taxman 118 (Mad.) (para 7.2), CIT v. K.Bhuvanendram & Co. [2008] 303 ITR 235 (Mad.) (para 7.2), CIT v. R.M. Patel (HUF) [2008] 298 ITR 274 (Mad) (para 7.2), CIT v. Ashok Khetrapal [2007] 294 ITR 143/[2008] 166 Taxmann 75 (Delhi) (para 7.2) CIT v. Ganeshwar [2009] 308 ITR 124 (Mad.) (para 7.2), CIT v. Shiprabhakar  [2010] 236 CTR 457 (Mad.) (para 7.2), CIT v. P.K. Ganeshwar [2009] 308 ITR 124 (Mad.) (para 9.5), CIT v. Ajit Kumar  [2008] 300 ITR 153 (Mad.) (para 9.5), Vengat Bava v. CIT [2009] 318 ITR 276/[2008] 175 Taxman 190 (Ker.) (para 9.6), CIT v. Ahmad Badsha Saheb [1943] 11 ITR 590 (Mad.) (para 10.3) and CIT v. Gopala Naicker Bangaru [2012] 344 ITR 297/[2010] 193 Taxman 71 (Mad.) (para 10.4).
R. Srinivasan  for the Appellant. M. Swaminathan, Standing Counsel  for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The assessee is the appellant. It is a case of block assessment. These appeals are filed challenging the order of the Income Tax Appellate Tribunal "C Bench, Chennai, dated 25.8.2006 made in I.T.(S.S-) A.Nos.l54/Mds/2004 and 04/Mds/2005 for the Block Assessment Year 1989-1990 to 1999-2000.
2. T.C.(A) No.1244 of 2007 was admitted on the following substantial questions of law:
	"(i)
	 
	Whether, on the facts and circumstances of the case, the Tribunal is right in rejecting the claim for availability of the opening cash balance merely based on surmise sans any material?

	(ii)
	 
	Whether, on the facts and circumstances of the case, the Tribunal is right in assessing gifts received from friends as casual and non-recurring income?"


3. T.C.(A) No.1245 of 2007 was admitted on the following substantial question of law:
"Whether, on the facts and circumstances of the case, the Tribunal is right in holding that in a block assessment under Section 158BC of the Income Tax Act irrecoverable advances made in the course of money lending business cannot be allowed as a deduction in computing the| assessable income?"
4.1 The facts in a nutshell are as under: A search was conducted under Section 132 of the Income Tax Act (for brevity, "the Act") on 24.9.1998 and certain incriminating documents were seized and heavy investments were noticed. Based on the materials, a notice under Section 158BC of the Act was issued and in response to the same, the assessee filed a return of income.
4.2. The rival claims of the assessee and the department and the findings rendered by the Original Authority, First Appellate Authority and the Tribunal on each of the issues raised is as under:
Opening Cash Balance - (C.M.A.No.1244 of 2007) 
4.3.l The assessee claimed Rs.5,00,000/- as opening balance for the assessment year 1989-1990 in the cash flow statement filed along with the return of income and stated that he received cash as gift from friends and relatives as under:
	(i)
	 
	On the occasion of his daughter's ear-boring ceremony, which was held on 14.4.1979, he received Rs.2,60,000/-; and 

	(ii)
	 
	On the occasion of his son's ear-boring ceremony, which was held on 13.5.1985, he received Rs. 1,90,000/-;


The said amount was received by the assessee in common parlance as "Moi". That apart, the assessee claimed that a sum of Rs.50,000/- given by his wife out of her savings.
4.3.2 Assessing Officer disbelieved the same and held that the functions were held in the years 1979 and 1985 and the assessee could not hold the money received as "moi" for such a long period, namely, till 1.4.1988, in its entirety. Thereafter, based on the direction given by the Joint Commissioner of Income Tax, Madurai, a sum of Rs.2,50,000/- was taken as opening balance and the balance amount of Rs.2,50,000/- was treated as undisclosed income.
4.3.3 Aggrieved by the same, the assessee went on appeal before the Commissioner of Income Tax (Appeals), who gave a further relief of Rs.50,000/- and treated the opening balance as Rs.3,00,000/-, thereby restricting the undisclosed income to Rs.2,00,000/-.
4.3.4 Not being satisfied with the said order, the assessee preferred an appeal to the Tribunal. The Tribunal confirmed the order passed by the Commissioner of Income Tax (Appeals) holding that he has taken a liberal view and the same warrants no interference.
Remodeling of House at No. 15-B, Gokalay Road - (CMA,No. 1244 of 2007)
4.4.1 In the course of search proceedings, it was found that the assessee claimed that the house was remodeled at a cost of Rs.3,50,000/-. But, as per the seized material, the department estimated the value at Rs.7,00,000/-. The assessee explained that the value of timber, asbestos and other construction materials is not Rs.3,50,000/-, but only Rs.90,000/-, and the same was received by the assessee on account of certain arbitration task undertaken by him in a dispute between the family friends and hence, it is a capital receipt and not undisclosed income.
4.4.2 The Assessing Officer held that the assessee could not give proof for the same and as per the direction of the Joint Commissioner of Income Tax, Madurai, the cost of remodeling was taken as Rs.4,40,000/-and the sum of Rs.90,000/- was treated as undisclosed income, stating that it cannot be treated as capital receipt.
4.4.3 Aggrieved by the same, the assessee went on appeal to the Commissioner of Income Tax (Appeals), who held that the amount received by the assessee as honorarium from friends and family on resolution ofdisputes could be termed as casual and non-recurring type. Thus, he deducted a sum of Rs.5,000/- under Section 10(3) of the Act and the balance amount of Rs.85,000/- was brought to tax.
4.4.4 The assessee appealed to the Tribunal, which confirmed the order passed by the Commissioner of Income Tax (Appeals).
BAD DEBT$ - (CM,A,NO.1245 of 2007) 
4.5.1 In the course of the search, it was found that there were certain entries showing that the assessee had given a sum of Rs.3,50,000/- to one Pothiraj and it was stated by the assessee that he could not recover the said amount despite lodging of a complaint with the police. Thereafter, the said Pothiraj passed away and as a complete settlement towards the loan taken by Pothiraj, he took over 58 Cents of land at Kannanendal Village.
4.5.2 The Assessing Officer held that even though the assessee claims to have lent money to Pothiraj, the source of the same is not explained and, therefore, treated it as undisclosed income of the assessee. Thus, the Assessing Officer brought to tax Rs.3,50,000/- being the loan given to said Pothiraj and Rs.64,000/- being the value of the land.
4.5.3 The Commissioner of Income Tax (Appeals) held that even if Rs.3,50,000/- is brought to tax, the same should be allowed as deduction towards bad debts in the year of recovery, because the Assessing officer has already brought to tax Rs.64,600/- separately towards the value of land purchased and accordingly, allowed the appeal of the assessee by directing the Assessing Officer to delete the addition of Rs.3,50,000/-.
4.5.4 The department preferred an appeal before the Tribunal and the Tribunal finding that there were no books of account maintained by the assessee and there was no material to show that the debt has become bad, held that in block assessment, undisclosed income has to be computed in accordance with the provisions of the Act on the basis of evidence found as a result of search. It was further observed that the assessee had not complied with the requirement of Section 36(2) of the Act, which mandates that for writing off a debt, it should be shown as income in the previous year. Since there was no such disclosure and claim for the previous year, it was held that the claim of bad debt cannot be countenanced. Thus, the Tribunal reversed the order passed by the Commissioner of Income Tax (Appeals).
4.6 Impugning the order passed by the Tribunal, the present appeals are filed on the substantial questions of law, referred supra.
5. We have heard the erudite arguments of Mr. R. Srinivasan, learned counsel for the appellant and Mr. M. Swaminathan, learned Standing Counsel appearing for the respondent.
6. The issues raised in these appeals are dealt with on the trot.
OPENING CASH BALANCE - (C.M.A.No.1244 of 2007)
7.1 Before adverting to the merits of this plea, it is apposite to refer to Section 158BB(1) of the Act, which reads as under:
"Section 158BB. Computation of undisclosed income of the block period.-(1) The undisclosed income of the block period shall be the aggregate of the total income of the previous years falling within the block period computed, **[in accordance with the provisions of this Act, on the basis of evidence found as a result of search or requisition of books of account or other documents and such other materials or information as are available with the Assessing Officer and relatable to such evidence], as reduced by the aggregate of the total income, or, as the case may be, as increased by the aggregate of the losses of such previous years, determined. ...
** Substituted for 'in accordance with the provisions of Chapter IV, on the basis of evidence found as a result of 1 search or requisition of books of account or documents and such other materials or information as are available with the Assessing Officer' by the Finance Act, 2002, w.r.e.f. 1.7.1995."
7.2 According to the learned counsel for the assessee, the Assessing Officer made certain deductions for the years prior to 1988 as probable expenditure and, thus, came to the conclusion that the opening balance of Rs.5,00,000/- as on 1.4.1988 is incorrect. Expatiating the said plea, he contended that as the department has accepted the sum of Rs.5,00,000/- as opening balance, they cannot -rely upon the so-called expenditure of the period prior to 1.4.1988 for disallowing the claim of opening balance of Rs.5,00,000/-, and the same would be hit by the provisions of Section 158BB of the Act, which envisages that evidence found as a result of search or requisition of books of account or other documents and such other materials or information as are available with the Assessing Officer relatable to such evidence alone should be taken into consideration and not issues prior to the block period. To bolster this plea, the learned counsel relied on the following decisions:
	(i)
	 
	CIT v. Khushlal Chand Nirmal Kumar [2003] 263 ITR 77/132 Taxman 274 (MP)

	(ii)
	 
	CIT v. G.K. Senniappan [2006] 284 ITR 220/155 Taxman 118 (Mad.)

	(iii)
	 
	CIT v. K.Bhuvanendram & Co. [2008] 303 ITR 235 (Mad.)

	(iv)
	 
	CIT v. R.M. Patel (HUF) [2008] 298 ITR 274 (Mad.)

	(v)
	 
	CIT v. Ashok Khetrapal [2007] 294 ITR 143/[2008] 166 Taxmann 75 (Delhi)

	(vi)
	 
	CIT v. Ganeshwar [2009] 308 ITR 124 (Mad.)

	(vii)
	 
	CIT v. Shiprabhakar  [2010] 236 CTR 457 (Mad.)


7.3 To put it differently, the main plea of the learned counsel for the assessee is that block assessment of undisclosed income is to be based on evidence found in the search and material or information gathered in post-search inquiries made on the basis of evidence found in the search. In the -present case, the Assessing Officer is relying on probable material or evidence in the nature of expenses incurred prior to the block period to compute the undisclosed income, which is contrary to the provisions of Section 158BB of the Act.
7.4 The learned counsel for the assessee relied on the provisions of Section 158BB(1) of the Act, post amendment brought in by Finance Act, 2002, to contend that the evidence found as a result of search or requisition of books of account or other documents or materials or information available with the Assessing Officer relatable to such evidence alone should be taken into consideration and in the present case, the probable expenses are not based on evidence and, therefore, it could not have been disallowed.
8.1 Per contra, Mr. M. Swaminathan, learned counsel for the Revenue impressed upon the Court that the provisions of Section 158BB of the Act, as amended and even prior to the amendment brought in by Finance Act, 2002, would make no difference insofar as the present case is concerned, as the Assessing Officer has taken into consideration the cash flow statement as admitted by the assessee for the purpose of computation of undisclosed income for the block period. To buttress this argument, he relied upon the annexure to the assessment order and the summary, which are relevant to the present issue and read as under:
	I. 
	Y.E. 31.3.1989 (Asst. Year 1989-90) 
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.45,000.00

	2. 
	
	Investments
	Rs. NIL

	
	
	Total
	Rs.45,000.00

	 
	b.
	Sources available as per Records/Materials
	 

	1. 
	 
	Opening balnace of Rs.5,00,000 in the TB - Taken at Rs.2,50,000 as directed by the JCIT Range II, Madurai Rs.2,50,000.00
	 

	2. 
	
	Salary        Rs. 22,000.00
	Rs.2,72,000.00

	
	c.
	Excess fund available (A-B)
	Rs. 2,27,000.00

	II. 
	Y.E. 31.3.1990 (Asst. Year 1990-91)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.57,000.00

	III. 
	Y.E. 31.3.1991 (Asst. Year 1991-92)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.57,000.00

	IV. 
	Y.E. 31.3.1992 (Asst. Year 1992-93)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.57,000.00

	V. 
	Y.E. 31.3.1993 (Asst. Year 1993-94)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.72,000.00

	VI. 
	Y.E. 31.3.1994 (Asst. Year 1994-95)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.72,000.00

	VII. 
	Y.E. 31.3.1995 (Asst. Year 1995-96)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.75,000.00

	VIII. 
	Y.E. 31.3.1996 (Asst. Year 1996-97)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.75,000.00

	IX. 
	Y.E. 31.3.1997 (Asst. Year 1997-98)
	 

	 
	a.
	Investments made as per Records/Materials
	Rs.75,000.00

	1. 
	
	Drawings
	 

	X. 
	Y.E. 31.3.1998 (Asst. Year 1998-99)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs. 75,000.00

	XI. 
	Y.E. 24.9.1998 (broken period Asst. Year 1999-2000)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.42,000.00


SUMMARY
	Asst. Year 
	Undisclosed income/ excess fund 
	Add Income admitted in the statement treated as undisclosed income 
	Grand Total 
	Less I/R or add less returned if any 
	Undisclosed income determined for the block period 

	
	Rs.
	Rs.
	Rs.
	Rs.
	Rs.

	1989-90
	(-) 2,27,000
	14,677
	(-) 2,12,333
	NIL
	(-) 2,12,333

	1990-91
	35,000
	14,667
	49,667
	NIL
	49,667

	1991-92
	82,000
	16,667
	98,667
	NIL
	98,667

	1992-93
	(-) 20,28,478
	16,667
	(-) 20,11,811
	NIL
	(-) 20,11,811

	1993-94
	60,294
	16,667
	76,961
	NIL
	76,961

	1994-95
	(-) 38,498
	9,947
	(-) 28,551
	NIL
	(-) 28,551

	1995-96
	7,12,605
	22,240
	7,34,845
	NIL
	7,34,845

	1996-97
	(-) 12,00,026
	25,950
	(-) 11,74,076
	NIL
	(-) 11, 74,076

	1997-98
	14,22,600
	26,100
	14,48,700
	NIL
	14,48,700

	1998-99
	(-) 1,55,000
	52,359
	(-) 1,02,641
	NIL
	(-) 1,02,641

	Broken period 99-2000
	40,94,897
	17,730
	41,12,627
	NIL
	41,12,627

	Total
	27,58,394.00
	2,33,661
	29,92,055.00
	NIL
	29,92,055.00


 
	Total undisclosed income thus determined is
	Rs.2992055.00

	(or)
	Rs.2992100.00

	Tax at Rupees 2992100 works out to at 60%
	Rs.1795260.00

	Add interest intersection 158BFA(1)
	 

	November 98 to September 2000 = 23 months at 2% per month 46% works out to
	Rs. 825860.00

	Total Tax payable
	Rs.2621080.00

	Less Tax paid as per return in form No.2B
	Rs.45232.00

	Balance Tax Payable
	Rs.2575848.00


8.2 On the basis of this computation of undisclosed income, it was contended that the undisclosed income was determined after giving due weightage to the drawings for each of the block years. He pleaded that if there were drawings out of the funds for each block assessment year, the assessee cannot claim that the entire amount of Rs.5,00,000/- remained as such till 1.4.1988, namely, the beginning of the block assessment. In support of this plea, he placed emphasis on the reasoning given in the assessment order, based on the cash flow statement furnished by the assessee, which is in the following terms:
"On the opening balance of Rs.5,00,000 (2 issue) I am of / the opinion that the assessee is not entitled to get this I benefit. First function was celebrated somewhere in 1979 I and second function was celebrated in 1985. The assessee presumed that the moi receipts were kept intact till 1.4.88. The assessee was also not able to produce evidence in what form the moi receipts were kept. When he is receiving moi from various parties/relatives it is also mandatory on the part of the assessee to pay back to the parties/relatives on occasion like ear boring/house warming/marriage etc., if not more, an equal amount as moi. For the function the assessee would have spent heavy amount for booking halls, food, drinks, beverages etc. Further the time gap is also very big. It is therefore hard to believe that he has not spent any amount in moi payments, celebration of functions etc. till the date of search. In this connection, I draw the attention to the finding given by me under the head Moi receipts. Therefore assessee's plea that he has the entire moi I receipts intact on 1.4.88 is not correct/true and hence it is rejected. Similarly the amount of Rs.50,000 stated to have been given by her wife out of her savings. There is no evidence for this. The assessee was an employee. His wife was also not doing any business. He is also very poorly paid. In this circumstances no savings would be possible.
The assessee's representative vehemently argued against the stand taken by me once again before the Joint Commissioner of Income Tax, Madurai. The matter was again discussed. Based on the evidence produced and the directions given by the JCIT, Madurai an amount of Rs.2,50,000 is taken as opening balance and also as source."
8.3 He further stated that the amount of Rs.2,50,000/- taken as opening balance by the Assessing Officer was increased by the Commissioner of Income Tax (Appeals) to Rs.3,00,000/- and the same was approved by the Tribunal and in relation to the increase in the opening cash balance, there is no dispute raised by the department.
9.1 The core question that arises is as to whether the Assessing Officer relied upon any material other than what was found in the course of search or proceedings thereafter to come to the conclusion that the sum of Rs.2,50,000/- alone should be shown as opening cash balance and other amount should be treated as undisclosed income.
9.2 We find that the provision of Section 158BB of the Act is in relation to computation of undisclosed income for the block period and that is to be done in accordance with the provisions of the Act on the basis of evidence found as a result of search or requisition of books of account or other documents and such other materials of information as are available with the Assessing Officer and relatable to such evidence.
9.3 In this case, the Assessing Officer based on the cash flow statement and the statement of the assessee recorded consequent to the search held that the opening cash balance should be Rs.2,50,000/- only. No doubt, we find that for drawing this inference the Assessing Officer has stated that some expenditure should be allowable for the previous years. We do not find any error in such a reasoning, given the statement of the assessee in the cash flow statement that for ten long years his drawing is around Rs.50,000/- to Rs.75,000/- during every block year. In view of the admission of the assessee that there is a drawing of certain amount during every block year, which we have already set out in the previous paragraphs, the assessee cannot claim that there was no drawing at all prior to the block assessment period 1989-1990.
9.4 The contention of the learned counsel for the assessee that amount fixed as opening cash balance is based on no material itself cannot be countenanced, because the cash flow statement of the assessee is a record which speaks for itself. Nothing more is required for the Assessing Officer in the course of search to determine the opening cash balance and for computation of the undisclosed income for the block period. What is relevant for computation of undisclosed income under Section 158BB of the Act is not merely evidence found as a result of the search, but material information available with the Assessing Officer relatable to such evidence. The cash flow statement is a piece of evidence before the Assessing Officer given at the behest of the assessee and that material has been considered to compute the undisclosed income. The emphasis of Section 158BB of the Act is on computation of undisclosed income and for that necessary materials can be taken into consideration and one such material is the cash flow statement and the inference by the Assessing Officer appears to be justified. It is not hypothetical or fanciful imagination of the assessing officer, but a stark reality, based on the cash flow statement made by the assessee and the contents therein.
9.5 We find that the decisions relied upon by the assessee may not apply to the facts of the present case for the following reasons:
	(i)
	 
	In the case of CIT v. Khushlal Chand Nirmal Kumar (supra) issue was whether a report obtained subsequently from a Departmental Valuation Officer could be used and it was held that such document was not part of the documents found in the course of search or seizure and, therefore, no reliance can be placed on the same.

	(ii)
	 
	The decision of this Court in G.K. Senniappan (supra) also a case of search conducted under Section 132(1) of the Act in respect of one A. P. Shanmugaraj and documents seized in the course of such search were used as materials in the case of the assessee and in that view of the matter, the Court found it not in consonance with Section 158BB of the Act;

	(iii)
	 
	The decision in K. Bhuvanendran and Co. (supra) was a case of no material found during the search;

	(iv)
	 
	In the case of R.M.Patel (HUF) (supra) seized material did not related to the assessee and, therefore, the provisions of Section 158BB of the Act were held not be applicable.

	(v)
	 
	The decision in Ashok Khetrapal (supra) is in relation to a case of no incriminating material found during the course of search;

	(vi)
	 
	In the case of CIT v. P.K.Ganeshwar [2009] 308 ITR 124 (Mad.), a Division Bench of this Court following the decision in CIT v. Ajit Kumar [2008] 300 ITR 153 (Mad.)held that there was no material found during the course of search operation and, therefore, it cannot be the basis for making addition in the block assessment.


Hence, all these decisions do not throw any light on the plea made by the assessee.
9.6 On the contrary, Mr. Swaminathan, learned Standing Counsel was at pains to point out a decision of the Kerala High Court in Vengat Bava v. CIT [2009] 318 ITR 276/[2008] 175 Taxman 190. In the said decision, based on cash flow statement furnished by the assessee, certain additions towards unexplained investments and expenditure were made and additions to cash credit was also made. Under such circumstances, a Division Bench of the Kerala High Court held that when assessment is based on the materials gathered on inspection which showed proof of Investment in landed properties and expenditure in the course of time under various heads, addition under Sections 68 and 69 of the Act is permitted in an assessment under Section 158BB read with Section 158BC of the Act. This is in line with the key word in Section 158BB of the Act that it should be in accordance with the provisions of the Act and fortifies our view on this issue.
9.7 In such view of the matter, we answer the first substantial question of law against the assessee and in favour of the revenue.
Remodeling of House at No. 15-B. Gokalay Road - (C.M.A.No.1244 of 2007) 
10. The assessee claimed that the receipt of building construction materials valued at Rs.90,000/- was a capital receipt and not taxable. The Assessing Officer has held that it \s not capital receipt and treated it as undisclosed income. The explanation offered by the assessee that friends had given him certain amount in consideration of his services rendered in resolution of disputes, in the absence of details and materials, did not find favour with the Assessing Officer, who treated it as undisclosed income.
10.2 The Commissioner of Income Tax (Appeals), however, modified the assessment order and held that Rs.5,000/- should be exempted as per Section 10(3) of the Act and the balance Rs.85,000/- was treated as undisclosed income, being a casual and non recurring type. The Tribunal approved the same.
10.3 The assessee relied upon a decision in CIT v. Ahmad Badsha Saheb [1943] 11 ITR 590 (Mad.), where arbitration payments were treated as capital receipts. We find that the admission of the assessee itself is that it is not a case of arbitration per se. It is the claim of the assessee that it was paid as a gratis by some of his friends and relatives as a matter of goodwill and that too in kind, namely timber and asbestos. Therefore, the said decision is of no help to the assessee.
10.4 The reliance placed by the assessee on the decision of this Court in CIT v. Gopala Naicker Bangaru [2012] 344 ITR 297/[2010] 193 Taxman 71 is of no assistance to the assessee herein, as the facts of the said case are different in entirety. In the said case, devotees out of natural love and affection and veneration voluntarily donated to the assessee and it was held that the amount received by the assessee were gifts and they were not considerations for his profession/vocation.
10.5 In the case on hand, the assessing Officer was of the view that Rs.7,00,000/- has been expended towards renovation of the house and Rs.3,50,000/- was claimed towards cost of material. That was accepted to some extent, except for Rs.90,000/- Therefore, the onus would rest on the assessee to show as to how the sum of Rs.90,000/- was received by him either in kind or in value. There being no material to substantiate that, the mere statement of the assessee is of no avail and the department was, in our considered opinion, justified in treating the balance amount of Rs.85,000/- as undisclosed income, giving exemption to the extent of Rs.5,000/- as per Section 10(3) of the Act.
10.6 In such view of the matter, the second question of law is answered against the assessee and in favour of the Revenue.
BAD DEBTS - (C.M.A.No.1245 of 2007)
11.1 This issue relates to the advances made by the assessee to one Pothiraj to the tune of Rs.3,50,000/- and his claim that it has become bad debt. It is on record that after the demise of Pothiraj, as a complete settlement towards the loan taken by Pothiraj, the assessee took over 58 Cents of land at Kannanendal Village worth about Rs.64,600/-.
11.2 Even though the Assessing Officer brought to tax Rs.3,507000/- given as loan and Rs.64,600/- being the value of land, the Commissioner of Income Tax (Appeals), directed deletion of Rs.3,50,000/-. However, the Tribunal reversed the said finding relying upon Section 36 of the Act. The main reason for the Tribunal to disallow such a claim is that there were no books of account in this case and there was no seized material to show that the debt has become bad. It is was observed that in block assessment, undisclosed income has to be computed in accordance with the provisions of the Act and, therefore, if the assessee had not offered this amount as income in the previous year, he cannot claim benefit of bad debt. The finding of the Tribunal on this issue is as under:
"13. We have heard both the parties and also perused the documents placed on record. Section 36(l)(vii) reads as below with effect from 1.4.1989.
'Clause (vii) of sub-section (1) of section 36 of the Income Tax Act provides for deduction of the amount of any bad debt or part thereof which is written off as irrecoverable in the accounts of an assessee in the previous year'. Thus, not it is a mandatory condition that deduction can be allowed as bad debt only, when it is actually written off as irrecoverable not on mere provision. To allow the bad debt as per sec. 36(2), the following conditions are to be fulfilled:—
	i.
	 
	It must be a proper debt, or a part thereof.

	ii.
	 
	Of a revenue nature contradistinguished from capital nature.

	iii.
	 
	Which has been written off as irrecoverable in the accounts of the assessee for the previous year.

	iv.
	 
	(a) Which has been taken into account in computing the income of the assessee of the previous year in which the amount of such debt or part thereof is written off or of an earlier previous year, or

	
	 
	(b) which represents money lent in the ordinary course of the business of banking or money - lending which is carried on by the assessee."


14. From the above, it is clear that only bad debt written off by the assessee can be claimed as deduction. For claiming the deduction under this provision the assessee must establish that the debt in question has become bad debt. The very writing off of the bad debt in the books of accounts as bad is not sufficient to claim the deduction under this provision. The debt becomes bad not because the creditor assessee has decided to treat it so at a particular time, but because at a particular point of time it was no longer possible to recover such debt. The debtor had no means to recover the same and thereby recovery would not be possible and these facts are to be established by the assessee.
15. In the present case, the Assessee has not written off the bad debt in the books of accounts. The assessee has not furnished details like the date on which the debt has become bad and when the assessee has written it off as bad debt etc. In fact, there is no books of accounts at all in this case and there is no seized material to show that the debt has become bad. In the block assessment, undisclosed income has to be computed in accordance with the provisions of the Income-tax Act on the basis of evidence found as a result of search or requisition of books of accounts or other documents and such other materials or information as are available with the Assessing Officer and relatable to such evidence. Where there is no evidence to suggest that the debt has become bad and the seized material also does not suggest that the debt has become bad, it cannot be allowed as bad debt. Further, this debt has not been taken into account in computing the income of the assessee in any earlier year, and the condition laid down in sec.36(2) is not fulfilled. The ratio laid down in the decision of the Tribunal in the case of K. Easwarappa v. DCIT  [2004] 89 ITD 229 relied on by the assessee is not applicable to the facts of the present case. In view of this, we are of the opinion that the CIT (Appeals) is not justified in allowing the ground of the assessee on this issue. Accordingly, we reverse order of the CIT (Appeals) and allow the ground taken by the Revenue."
11.3 On the contrary, as pointed out by the learned counsel for the assessee, the Assessing Officer rejected the plea of the assessee to treat Rs.3,50,000/- as bad debt by holding that the same can only be treated as investment in money lending in the year of giving and it is not a bad debt. The reasoning given by the Assessing Officer and the-finding of the Tribunal based on Section 36(2) of the Act are on two independent interpretations of the same issue. In such view of the matter, on facts, there appears to be an issue in relation to the applicability of Section 36(2) of the Act, which should be considered by the Assessing Officer.
11.4 In such view of the matter, to the extent indicated above, we remand the matter to the Assessing Officer.
12. In the result, T.C.(A).No.1244 of 2007 is dismissed and T.C.(A) No. 1245 of 2007 is disposed of, by remanding the matter to the Assessing Officer, to the extent indicated above. No costs.
VARSHA 

*Partly in favour of revenue.
IT : Where assessee-society, established by Christian community, had been running medical colleges and its main aims were to train professionals in field of medical and health care and also to provide medical facilities in its hospitals to all persons of any caste, activities carried out by assessee were charitable in nature and it was entitled to exemption under section 80G
■■■
[2015] 61 taxmann.com 68 (Punjab & Haryana) 
HIGH COURT OF PUNJAB AND HARYANA
Commissioner of Income-tax
v.
Christian Medical College*
AJAY KUMAR MITTAL AND FATEH DEEP SINGH, JJ. 
IT APPEAL NO. 154 OF 2014 (O & M)†
SEPTEMBER  11, 2014 
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CASE REVIEW
 
Christian Medical College v. CIT [2014] 63 SOT 31 (URO)/[2013] 40 taxmann.com 158 (Chd. - Trib.) (para 5) affirmed.
CASES REFERRED TO
 
Christian Medical College v. CIT [2014] 63 SOT 31 (URO)/40 taxmann.com 158 (Chd. - Trib.) (para 1).
Rajesh Katoch, Adv.  for the Appellant. 
JUDGMENT
 
Ajay Kumar Mittal, J. - This appeal has been preferred by the Revenue under section 260A of the Income-tax Act, 1961 (in short, "the Act"), against the order dated August 30, 2013, annexure A. II passed by the Income-tax Appellate Tribunal, Chandigarh Bench "A", (in short, "the Tribunal') in Christian Medical College v. CIT [2014] 63 SOT 31 (URO)/40 taxmann.com 158 (Chd. - Trib.) for the assessment year 2012-13, claiming the following substantial questions of law:
	"(i)
	 
	Whether, on the facts and in the circumstances of the case, the hon'ble Income-tax Appellate Tribunal was justified in law in holding that the assessee is entitled to the registration under section 80G(5) of the Income-tax Act, 1961?

	(ii)
	 
	Whether, on the facts and in the circumstances of the case, the hon'ble Income-tax Appellate Tribunal was correct in law in ignoring the fact that the primary aim of the society is to train Christian men and women as health professionals and, thus, the society was providing benefit of medical educational primarily to the persons of Christian faith?"


2. A few facts relevant for the decision of the controversy involved as narrated in the appeal may be noticed. The assessee-society was established in the financial year 1949-50 and had been granted registration under section 12A of the Act. It had also been granted exemption under section 80G of the Act and the last exemption was granted, vide order dated July 28, 2008, up to the assessment year 2011-12. The assessee filed an application in Form No. 10G for renewal of exemption under section 80G of the Act on December 22, 2010. The Commissioner of Income-tax, Ludhiana (CIT) on a perusal of the memorandum of association and bye-laws found that the aims and objects of the society were in violation of Explanation 3 to section 80G(5)(iii) of the Act. It was held by the Commissioner of Income-tax that the aims and objects of the assessee-society were of religious nature and since "charitable purpose" does not include any purpose, the whole or substantially the whole of which is of a religious nature. The exemption granted was withdrawn by the Commissioner of Income-tax, vide order dated May 25, 2012, annexure A.1. Aggrieved by the order, the assessee filed an appeal before the Tribunal. Vide order dated August 30, 2013, annexure A. II, the Tribunal allowed the appeal. Hence, the instant appeal by the Revenue.
3. We have heard learned counsel for the appellant and perused the record.
4. The Tribunal while allowing the appeal of the assessee observed that the assessee was registered as a charitable institution under section 12A of the Act and the registration granted thereunder was valid even for the current assessment year. The Tribunal further noticed that the assessee-society was established and run by a minority Christian community but as the aim and object of the assessee was to train professionals in the field of medical and health care and also to provide medical facilities in their hospitals to all persons of any caste, creed, race, language, religion, etc., the activities carried out by the assessee were charitable in nature. The assessee had been running and maintaining Christian Medical College, Christian Dental College, Christian College of Nursing and other institutions where medical care and training for the professionals was being provided by the assessee-society to all irrespective of their caste, creed, race, religion, etc. The findings recorded by the Tribunal read as under (page 316 of 27 ITR (Trib)):
"In the facts of the present case, we find that the assessee was registered as charitable institution under section 12A of the Income-tax Act and the said registration is being continued to be granted to the assessee-society even for the year under consideration. The primary aim of the assessee-society was to train men and women as health professionals in the spirit of Jesus Christ and the said facility of training health professionals and medical care was to be provided without consideration of caste, race, creed, language and religion. Though in the primary paragraphs of the objects of the assessee-society, it is mentioned that the primary aim was to educate and train Christians men and women as health professionals but in actual fact, the assessee-society has been running and maintaining the Christian Medical College, Christian Dental College, Christian College of Nursing and other institutions, though on the ideals and principles in the spirit of Christian services but for training the professionals of any caste, creed, race, religion, etc. Similarly, the medical care is being provided by the assessee-society to all irrespective of their caste, creed or religion, etc. The learned authorised representative for the assessee was directed to furnish the information in respect of the concessions being allowed to the patients by the assessee-society and necessary evidence has been filed on record in this regard which clearly establishes the case of the assessee that the said facilities of providing concessional medical and health care is provided to persons of any caste, creed or religion. The assessee-society was established and run by a minority Christian community but as the aim and object of the assessee-society is to train professionals in the field of medical and health care and also to provide medical facilities in their hospital to all persons of any caste, creed, race, religion, etc., we are of the view that the activities carried out by the assessee-society are charitable in nature and, consequently, the assessee is entitled to the registration under section 80G(5) of the Act. We find no merit in the order of the Commissioner of Income-tax in this regard and reversing the same, we hold that the renewal of registration under section 80G(5) is to be granted to the assessee-society. The grounds of appeal raised by the assessee are, thus, allowed."
5. In the light of the findings recorded by the Tribunal, which have not been shown to be illegal or perverse in any manner, no substantial question of law arises. The appeal stands dismissed.
S.K.J. 

*In favour of assessee.
†Appeal arising out of order of Tribunal in Christian Medical College v. CIT [2013] 40 taxmann.com 158 (Chd. - Trib.). 
IT : Assessee could not be allowed deduction of interest paid on borrowed funds when such funds were lying idle and never used for business purpose
■■■
[2015] 53 taxmann.com 172 (Allahabad) 
HIGH COURT OF ALLAHABAD
Tulsi Ram Bhagwan Das Mandi Ghanshyamganj
v.
Commissioner of Income-tax*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 203 OF 2005†
SEPTEMBER  10, 2014 
Section 36(1)(iii) of the Income-tax Act, 1961 - Interest on borrowed capital (Idle fund) - Assessment year 2001-02 - Assessee borrowed unsecured loan from friends and relatives and paid interest thereupon - It was found that such borrowed funds were lying idle in an almirah and were never utilised for business purpose - Whether assessee was entitled to deduction of interest paid on said loan - Held, no [Para 6] [In favour of revenue] 
CASE REVIEW
 
ITO v. Tulsi Ram Bhagwan Das[2005] 4 SOT 512 (Delhi) (para 8) affirmed.
CASES REFERRED TO
 
S.A. Builders Ltd. v. CIT (Appeals)[2007] 288 ITR 1/158 Taxman 74 (SC) (para 4), CIT v. Gautam Motors[2011] 334 ITR 326/[2010] 194 Taxman 21 (Delhi) (para 4), CIT v. Radico Khaitan Ltd. [2005] 274 ITR 354/142 Taxman 681 (All.) (para 4) and Madhav Prasad Jatia v. CIT[1979] 118 ITR 200 (SC) (para 5).
Suyash Agarwal and R.R. Agrawal for the Appellant. R.K. Upadhyay for the Respondent.
ORDER
 
Dr. Satish Chandra, J. - The present appeal is filed by the assessee against the impugned order dated 13.06.2005, passed by the Income Tax Appellate Tribunal, New Delhi in I.T.A. No.160/Del/2005 for the assessment year 2001-02.
2. On 12.09.2005, a Co-ordinate Bench has admitted the appeal by passing the following order:—
" The substantial question of law arising in the present Income Tax Appeal, in the facts and circumstances of the case, is that whether Income Tax Appellate Tribunal was justified in reversing the order of the Commissioner of Income Tax (A) dated 8.10.2004 in Appeal No. 612/03/04 on the ground that the assessee failed to bring on record the material to draw inference with regard to cash flow statements when no such plea was taken or raised or pressed on behalf of the Department before Assessing Officer or in the appeal itself and the appellant had no opportunity to file the relevant account books to prove the same and whether the Income Tax Appellate Tribunal was justified in reversing the order of Commissioner of Income Tax (A) on a reasoning other than the one given by the Assessing Officer in the order dated 12.2.2004 which was set aside by the Commissioner of Income Tax(A) vide order dated 8.10.2004."
3. The brief facts of the case are that, during the assessment year under consideration, the assessee was engaged in the trading of salt, sugar and bardana etc. The assessee has borrowed the unsecured funds from friends and relatives in the previous years and during the assessment year under consideration, the assessee has paid the interest of Rs. 2,09,066/-. The A.O. found that the borrowed funds were lying idle in an almirah and was never utilised for the purpose of business. The position of cash lying in the almirah was as under:—
	Assessment Year 
	Amount 

	2000-01
	Rs. 49,72,716.00/-

	2001-02
	Rs. 53,50,000.00/-

	2002-03
	Rs. 54,93,366.00/-


3.1 The A.O. disallowed the payment of interest and made the addition which was deleted by the first appellate authority. However, the Tribunal has restored the order of the A.O. Being aggrieved, the assessee has filed the present appeal.
3.2 With this background, we heard Sri Suyash Agarwal, learned counsel for the assessee-appellant. He submits that funds were kept idle in an almirah. The said funds were never utilised for other purpose. He readout the relevant part of Section-36(1) of the Income Tax Act and submitted that all the three conditions were fulfilled, namely:—
	(i)
	 
	the funds must have been borrowed or taken for the purpose of the business or profession;

	(ii)
	 
	the interest should have been payable; and

	(iii)
	 
	if the borrowing is not for business purposes and is for private purpose or is not connected with the business, interest paid on such borrowings cannot be allowed as a deduction under section 36(1) (iii) of the Income-tax Act, 1961.


4. To support his arguments, he relied on the ratio laid down in the following cases :—
	(I)
	 
	S.A. Builders Ltd. v. CIT (Appeals)[2007] 288 ITR 1/158 Taxman 74 (SC)

	(lI)
	 
	CIT v. Gautam Motors[2011] 334 ITR 326/[2010] 194 Taxman 21 (Delhi); and

	(Ill)
	 
	CIT v. Radico Khaitan Ltd. [2005] 274 ITR 354/142 Taxman 681 (All.).


Lastly, he prayed that the appeal be allowed.
5. On the other hand, Sri R.K. Upadhayay, learned counsel for the department has justified the impugned order. He repeatedly submitted that the funds were not utilised for the purpose of business, so, no deduction can be allowed from the business income. To support his arguments, he relied on the ratio laid down in the case of Madhav Prasad Jatia v. CIT[1979] 118 ITR 200 (SC) where the business purpose was defined.
6. We heard both the parties at length and gone through the materials available on record. From the record, it is evident that the assessee has borrowed funds from his friends and relatives and paid the interest thereupon. The funds were borrowed for the purpose of business but were never utilized for the purpose of business. The funds were lying idle in an almirah. It is not case of assessee that the funds were "Cash in hand", as per the balance-sheet. In other words, the funds was not shown as "cash in hand". No special circumstances were mentioned for not utilizing the funds for business purpose. When it is so, then we find no reason to interfere with the impugned order passed by the Tribunal. The same is hereby sustained alongwith the reasons mentioned therein.
7. Answer to substantial question of law is in favour of the department and against the assessee.
8. In the result, the appeal filed by the assessee is dismissed.
9. Interim order granted on 12.09.2005 is hereby vacated.
VARSHA 

*In favour of revenue.
†Arising out of order of ITAT in ITO v. Tulsi Ram Bhagwan Das[2005] 4 SOT 512 (Delhi). 
IT : Loss on sale of shares couldn't be held as sham if sanctity of loan restructuring by issuing shares wasn't doubted
IT : Where assessee's case belonged to Assessment year 2007-08, when rule 8D was not applicable, disallowance under section 14A could not be computed as per rule 8D
■■■
[2014] 51 taxmann.com 187 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'B' 
Consolidated Finvest & Holdings Ltd.
v.
Assistant Commissioner of Income-tax, Circle-3 (1), New Delhi*
G.D. AGRAWAL, VICE-PRESIDENT 
AND H.S. SIDHU, JUDICIAL MEMBER 
IT APPEAL NOS. 494, 729 & 730 (DELHI) OF 2011
[ASSESSMENT YEARS 2006-07 AND 2007-08] 
SEPTEMBER  10, 2014 
I. Section 45 of the Income-tax Act, 1961 - Capital gains - Chargeable as (Capital loss - Share dealings) - Assessment years 2006-07 and 2007-08 - Assessee-company had given loan to a company JPL - Assessee as well as JPL both were regularly assessed to income tax in year in which loan was advanced - Genuineness of loan was never doubted by revenue either in case of assessee or in case of JPL - JPL offered to restructure said advances by way of issue of optionally convertible preference shares (OCPS) which was later on converted into 2 per cent Reedemable Cumulative Preference Shares (RCPS) - Redemption of 2 per cent RCPS took place - Assessee claimed long- term capital loss on it which was disallowed by Assessing Officer - Whether since there was nothing on record to hold series of transaction as not genuine, same could not be presumed to be sham or bogus merely because it had resulted into long-term capital loss - Held, yes [Para 8] [In favour of assessee] 
II. Section 14A of the Income-tax Act, 1961, read with Rule 8 of the Income-Tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Rule 8D) - Assessment year 2007-08 - Whether where assessee's case belonged to Assessment year 2007-08, when rule 8D was not applicable, disallowance under section 14A could not be computed as per said rule 8D - Held, yes [Para 16] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee had given loan from time to time to Jindal Polyfilms Limited (JPL), that JPL was unable to pay the amounts due to financial constraints, therefore, JPL had offered to restructure the said advances by way of issue of Optionally Convertible Preference Shares (OCPS). Subsequently, part of OCPS was sold and part was converted into 2 per cent RCPS. This whole series of transaction was accepted to be genuine by the revenue. During the year under consideration, there was only redemption of 2 per cent RCPS.

	■ 
	 
	In Redemption of 2 per cent Redeemable Cumulative Preference Shares (RCPS) loss arises. Assessee claimed said loss and since there was no long-term capital gain which could be adjusted against the said long-term capital loss, the assessee claimed for the carry forward of long-term capital loss.

	■ 
	 
	The Assessing Officer disallowed the said loss by alleging that the whole transaction was a sham transaction which was entered into with the sole purpose of transferring funds from one company to another and in the process to generate huge long-term capital loss in the hands of the assessee company.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer.

	■ 
	 
	On appeal to the Tribunal:


HELD-I
 
	■ 
	 
	The loan was advanced at least six years before the redemption of RCPS during the year under consideration. The assessee as well as JPL both are regularly assessed to Income-tax and in the years in which loan was advanced, the genuineness of the loan was never doubted by the revenue either in the case of the assessee or in the case of JPL. The loan was converted into OCPS on 30-10-2000 and in the assessment of the assessee as well as JPL for assessment year 2001-02, such conversion of loan into OCPS was not held to be bogus or sham transaction. Part of the OCPS was sold by the assessee on 9-3-2002 and in the return of income for assessment year 2002-03, loss arising from such sale was claimed. In this year also, the revenue has not held the transaction of conversion of loan into OCPS and the sale of OCPS as bogus or sham transaction. 0 per cent OCPS was converted into 2 per cent RCPS and the transaction of conversion of 0 per cent OCPS to 2 per cent RCPS was not held to be not genuine or bogus. During the accounting year relevant to the assessment year under consideration, the assessee received the sum of Rs. 50 crores on redemption of RCPS and suddenly, the Assessing Officer held the whole transaction as a sham transaction which is completely bogus. This contention of the revenue is not acceptable because there are a series of transactions in a number of years and in all the earlier years in the case of the assessee as well JPL, the genuineness of the transactions was accepted. In the year under consideration, no significant event took place except the redemption of 2 per cent RCPS. The Assessing Officer has not brought on record an iota of evidence in holding the transaction to be a sham transaction or bogus transaction. He has not given even a single reasoning why such transaction is being held as bogus or sham transaction except that the transaction has resulted into long-term capital loss which may be adjusted against the long term capital gain in future. Merely because the transaction has been entered into between two sister concerns or it has resulted into loss may be a good ground for investigating the transaction in deep. But, that, by itself, is not sufficient to hold the transaction as a sham transaction or a bogus transaction. When there is a long series of transactions, the revenue which accepted all the transaction of series cannot held the whole transaction to be sham or invalid in the year when the last transaction of the series took place and, specially, when there is no basis or evidence to hold so. [Para 8]

	■ 
	 
	There is nothing on record to hold the series of the transactions as not genuine. On the other hand, in the past several years, all the transactions of the series have been accepted by the revenue as genuine business transactions. Therefore, in the year of redemption of the 2 per cent RCPS, the transactions cannot be presumed to be sham or bogus merely because it has resulted into long-term capital loss which may be adjusted the long-term capital gain, if any, arising in future to the assessee. The Assessing Officer is directed to accept long-term capital loss and carry forward the same in accordance with law. [Para 9]


FACTS-II
 
	■ 
	 
	During the year under consideration, the assessee received dividend income. The assessee has claimed that it incurred the sum of Rs. 7,73,525 for earning of exempt income and, therefore, the assessee had suo motu disallowed the same under section 14A.

	■ 
	 
	The Assessing Officer held that the disallowance is to be computed as per Rule 8D and he, therefore, worked out the disallowance as per Rule 8D at Rs. 1,49,90,393 from which after the deducting the sum of Rs. 7,73,525 which was already disallowed by the assessee made further disallowance of Rs. 1,42,19,868.

	■ 
	 
	On appeal, the Commissioner (Appeals), deleted the disallowance made by the Assessing Officer on ground that provisions of rule 8D of the Income-tax Rules which have been notified with effect from 24-3-2008 shall apply with effect from Assessment year 2008-09. In the present appeal, the assessment year involved is 2007-08.

	■ 
	 
	On appeal by the revenue to the Tribunal :


HELD-II
 
	■ 
	 
	In this case, the assessee has worked out the disallowance under section 14A at Rs. 7,73,525. The Assessing Officer did not record any satisfaction that such working is wrong. He simply says that disallowance is to be worked out as per rule 8D. It is already held that for Assessment year 2007-08, rule 8D was not applicable and therefore, disallowance need not be computed as per rule 8D. The Assessing Officer has not recorded any satisfaction with regard to any mistake in the working of disallowance under section 14A at Rs. 7,73,525 by the assessee. On these facts, there is no justification to interfere with the order of Commissioner (Appeals). The same is sustained and revenue's appeal is dismissed. [Para 16]


CASE REVIEW-I
 
Mc Dowell and Co. Ltd. v. CTO  [1985] 154 ITR 148/22 Taxman 11(para 9); distinguish; CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC); Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC); CIT v. Walfort Share and Stock Brokers(P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC) and Vodafone International Holdings B.V. v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC) (para 9) followed.
CASES REFERRED TO
 
MC Dowell & Co. Ltd. v. CTO [1985] 154 ITR 148/22 Taxman 11 (SC) (para 4), CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC) (para 4), Union of India v. Azadi Bachaoo Andolan [2003] 263 ITR 706/132 Taxman 373 (SC) (para 4), CIT v. Walfort Share & stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC) (para 4), Vodafone International Holdings v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC) (para 9), Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) (para 15) and Maxopp Investment Ltd. v. CIT [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi) (para 15).
Rupesh Jain, Advocate and Gaurav Jain, CA  for the Appellant. Smt. Parwinder Kaur, Sr. DR  for the Respondent.
ORDER
 
ITA No.729/Del/2011 - Assessee's appeal for AY 2006-07 
G.D. Agrawal, Vice-President - This appeal by the assessee is directed against the order of learned CIT(A)-VI, New Delhi dated 13th December, 2010 for the AY 2006-07.
2. Ground No.1 of the assessee's appeal reads as under:—
'That on the facts and circumstances of the case and in law, the Commissioner of Income-tax (Appeals) ("the CIT(A)") erred in confirming the action of the Assessing Officer in disallowing long term capital loss of Rs.41,81,03,448 arising on redemption of preference shares of Jindal Polyfilms Limited ("JPL"), as not being genuine.'
3. The other grounds raised by the assessee are only arguments in support of above ground No.1.
4. At the time of hearing before us, it is submitted by the learned counsel that the assessee has given loan from time to time to Jindal Polyfilms Limited (JPL) and as on 30th October, 2000, the total loan payable by JPL to the assessee was `99 crores. That JPL was unable to pay the amounts due to financial constraints, therefore, JPL has offered to restructure the said advances by way of issue of Optionally Convertible Preference Shares (OCPS). Accordingly, JPL issued 6,60,00,000 0% OCPS of `10/- each at a premium of `5/- each. The OCPS were convertible at the option of the assessee into 10 equity shares of `10/- each for every 33 OCPS. The option was to be exercised within 18 months from the date of the issue of the debentures. That before the completion of 18 months from the issue of the debentures on 2nd May, 2001, there was change in the SEBI guidelines which restricted the promoters holding to a certain percentage. Due to above change in the SEBI guidelines, the option of conversion of preference shares into equity shares became unviable as it was legally not permissible. Therefore, JPL proposed modification in the terms of 0% OCPS by which the OCPS were converted into 2% Redeemable Cumulative Preference Shares (RCPS). That out of 6,60,00,000 OCPS allotted to the assessee, 1,60,00,000 OCPS were sold on 9th March, 2002 at the rate of `7/- per OCPS. That loss arising from such sale was claimed in the return of income for AY 2002-03 and was accepted by the Revenue. That during the accounting year relevant to the assessment year under consideration, the assessee redeemed remaining 5,00,00,000 RCPS and realized `50 crores. That after applying the indexation, the assessee worked out the long term capital loss of `41,81,03,448/-. Since there was no long term capital gain which could be adjusted against the said long term capital loss, the assessee claimed for the carry forward of long term capital loss of `41,81,03,448/-. However, the Assessing Officer disallowed the loss by alleging that the whole transaction was a sham transaction which was entered into with the sole purpose of transferring funds from one company to another and in the process to generate huge long term capital loss in the hands of the assessee company. While doing so, the Assessing Officer also relied upon the decision of Hon'ble Apex Court in the case of McDowell and Co.Ltd. v. CTO [1985] 154 ITR 148/22 Taxman 11. It is submitted by the learned counsel that the finding of the Assessing Officer is purely based on presumption and suspicion which is contrary to the facts on record. That there is no question of transferring of funds from the assessee to JPL during the year under consideration. In fact, during the year under consideration, the assessee realized `50 crores which was held up since long with JPL. He reiterated that the loan of `99 crores was given by the assessee to JPL prior to the year 2000. In the years in which loan was given, the genuineness of granting of loan by the assessee to JPL was never doubted and never held as sham transaction. That the assessee and JPL are both assessed to tax and JPL is a public listed company. Thereafter, the loan was converted into OCPS on 30th October, 2000 and in the assessment of AY 2001-02 of both the assessee and JPL, this fact was evident and the Revenue never held it to be a sham transaction either in the hands of the assessee or JPL. That part of the OCPS i.e. 1,60,00,000 was sold on 9th March, 2002 and the loss suffered by the assessee on sale of OCPS was claimed in the return of income which was accepted by the Revenue. At that time also, the transaction was not held to be a sham or bogus transaction. Therefore, when during the year under consideration the assessee only realized the value of the RCPS on its redemption, how the transaction can be said to be sham or bogus? He further submitted that the facts of the assessee's case are altogether different than the facts before the Hon'ble Apex Court in the case of McDowell and Co.Ltd. (supra). The said decision would be applicable only when there is a colorable device to avoid tax. That in the case of the assessee, there is no device at all and there is no avoidance of tax also. The loan was advanced by the assessee to JPL long back. Genuineness of such loan was accepted by the Revenue in the case of JPL as well as assessee. The loan was converted into OCPS in the year 2000 which was again accepted by the Revenue. Part of the OCPS was sold in the year 2002 which was also accepted by the Revenue. Thereafter, OCPS was converted into RCPS which was also accepted by the Revenue. During the year under consideration, there was only redemption of such RCPS. Therefore, by no stretch of imagination, such redemption of RCPS can be said to be device so as to avoid the payment of tax. He, therefore, submitted that the order of the Assessing Officer is without any basis and justification. The same should be reversed and the Assessing Officer should be directed to carry forward the long term capital loss. In support of his contention, he relied upon the following decisions wherein the decision of Hon'ble Apex Court in the case of McDowell and Co.Ltd. (supra) has been considered :—
	(i)
	 
	CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC).

	(ii)
	 
	Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC).

	(iii)
	 
	CIT v. Walfort Share and Stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC)

	(iv)
	 
	Vodafone International Holdings B.V. v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC).


5. Learned DR, on the other hand, relied upon the orders of authorities below and she stated that it is a clear case where the transaction was between two related parties. Though the assessee claimed that JPL was facing financial constraints but no documentary evidence to support such contention was furnished before the lower authorities. Similarly, the assessee stated that the conversion of OCPS into shares was barred by SEBI guidelines but here again, no evidence was filed in support of this contention. She further submitted that the loan was given just to help the assessee and, at the same time, generate long term capital loss in the case of the assessee. She, therefore, submitted that on the facts of the present case, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) would be squarely applicable and was rightly applied by the Assessing Officer. She, therefore, submitted that the order of the Assessing Officer is rightly upheld by the CIT(A) and the same should be sustained.
6. In the rejoinder, it is stated by the learned counsel that the SEBI regulations is in public domain and the percentage of shares held by the assessee in JPL is also on record. Therefore, there was no question of submission of any documentary evidence that on conversion of OCPS into shares, there was violation of SEBI regulations.
7. We have carefully considered the submissions of both the sides and perused relevant material placed before us. The undisputed facts are that the assessee had advanced huge sums from time to tome to JPL. As on 30th December, 2012, the aggregate amount outstanding against JPL was `99 crores. That the JPL was unable to pay the amount due to financial constraints and therefore, it offered to restructure the said advance by way of issue of OCPS. The same was accepted by the assessee and accordingly, against the outstanding advance of `99 crores, JPL issued 6,60,00,000 0% OCPS of `10/- each at a premium of `5/- each. Part of the OCPS i.e. 1,60,00,000 was sold by the assessee during the accounting year relevant to assessment year 2002-03. The loss suffered on aforesaid sale of OCPS was not disputed by the Revenue. Subsequently, 0% OCPS was modified to 2% RCPS. During the accounting year relevant to the assessment year under consideration, RCPS was redeemed and assessee received `50 crores. The assessee claim the loss on the redemption of RCPS as long term capital loss amounting to `41,81,03,448/-. The same was claimed to be carried forward because such loss was not adjusted against any other capital gain during the year under consideration. The Assessing Officer disallowed the assessee's claim of long term capital loss and its carry forward with the following finding:—
"The information u/s 133(6) was also called from M/s Jindal Polyfilms Ltd. on this issue. As per the details gathered it transpires that the assessee during the FY 00-01 the co. purchased 6,60,00,000 shares (OCPS) of M/s Jindal Polyfilms Ltd. at Rs.10/- each at a premium of Rs.5/- per share aggregating to Rs.99 cr. against which Rs.66 cr. was paid on a/c of OCP share capital and Rs.33 cr. on a/c of premium. With effect from 03.03.04, these 0% OCPS were changed and renamed to 2% RCPS. During the FY 05-06, these 2% RCPS were redeemed by the company at face value of Rs.10/- each. The share premium amount was forfeited which resulted in loss and after indexation, a sum of Rs.418103448/- has been claimed as long term capital loss to be carried forward.
During the course of asstt. proceedings, the assessee was specifically asked to justify this loss. Query was also given to M/s Jindal Polyfilms Ltd. to provide the reasons for conversion of 0% OCP shares to 2% RCP shares. It was submitted that this conversion became necessary because these OCPS shares were held by promoter companies and conversion of these OCP shares into equity shares would have resulted in increase of promoters share holding beyond 85% in M/s Jindal Polyfilms Ltd., which was not permissible under the prevailing SEBI guidelines.
The reply of the assessee has been considered but cannot be accepted. As mentioned above both the assessee co. and M/s Jindal Polyfilms Ltd. are controlled by one and the same promoters. Moreover M/s Jindal Polyfilms Ltd. is a closely held co. and its shares are not quoted in the market. In such a scenario, it was not difficult for the promoter to manipulate the whole transactions in such a manner that it is resulting in capital receipts in the hands of one company namely M/s Jindal Polyfilms Ltd. and in the hands of assessee co. i.e. M/s Consolidated Finvest Holdings Ltd., it is booked as capital loss. Thus the whole transaction is a sham transaction with the sole purpose of transferring funds from one co. to another and in the process there is generation of huge long term capital loss which is completely bogus. It will not be out of context to treat this transaction as a device of tax avoidance in future as held by the Hon'ble Supreme Court in case of McDowell & Co.Ltd."
8. The same is sustained by the learned CIT(A). Now, the question before is whether on these facts, the whole transaction can be said to be sham transaction with the sole purpose of transferring funds from one company to another and generating huge long term capital loss so as to avoid the tax and whether on these facts, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) is applicable. After considering the arguments of both the sides and examining the facts of the case in detail, we are unable to agree with the above finding of the Assessing Officer. The loan was advanced from time to time prior to 30th October, 2000. Thus, the loan was advanced at least six years before the redemption of RCPS during the year under consideration. The assessee as well as JPL both are regularly assessed to income tax and in the years in which loan was advanced, the genuineness of the loan was never doubted by the Revenue either in the case of the assessee or in the case of JPL. The loan was converted into OCPS on 30th October, 2000 and in the assessment of the assessee as well as JPL for AY 2001-02, such conversion of loan into OCPS was not held to be bogus or sham transaction. Part of the OCPS was sold by the assessee on 9th March, 2002 and in the return of income for AY 2002-03, loss arising from such sale was claimed. In this year also, the Revenue has not held the transaction of conversion of loan into OCPS and the sale of OCPS as bogus or sham transaction. On 24.01.2004, 0% OCPS was converted into 2% RCPS and in the assessment for 2004-05, the transaction of conversion of 0% OCPS to 2% RCPS was not held to be not genuine or bogus. During the accounting year relevant to the assessment year under consideration, the assessee received the sum of `50 crores on redemption of RCPS and suddenly, the Assessing Officer held the whole transaction as a sham transaction which is completely bogus. We are unable to accept this contention of the Revenue because there are a series of transactions in a number of years and in all the earlier years in the case of the assessee as well JPL, the genuineness of the transactions was accepted. In the year under consideration, no significant event took place except the redemption of 2% RCPS. The Assessing Officer has not brought on record an iota of evidence in holding the transaction to be a sham transaction or bogus transaction. He has not given even a single reasoning why such transaction is being held as bogus or sham transaction except that the transaction has resulted into long term capital loss which may be adjusted against the long term capital gain in future. In our opinion, merely because the transaction has been entered into between two sister concerns or it has resulted into loss may be a good ground for investigating the transaction in deep. But, that, by itself, is not sufficient to hold the transaction as a sham transaction or a bogus transaction. In this case, we find that the Assessing Officer did investigate the matter by calling the information under Section 133(6) from JPL on this issue. However, despite such enquiry or investigation, he has not found any material or evidence to justify his presumption that the transaction between the assessee and JPL was bogus transaction or sham transaction. That the transaction had been examined in the number of earlier years in the case of the assessee as well as JPL and never the Revenue held the transaction as bogus or sham transaction. When there is a long series of transactions, the Revenue which accepted all the transaction of series cannot held the whole transaction to be sham or invalid in the year when the last transaction of the series took place and, specially, when there is no basis or evidence to hold so. On these facts, in our opinion, the decision of Hon'ble Apex Court in the case of McDowell and Co. Ltd. (supra) would not be applicable wherein their Lordships held as under:—
"Tax planning may be legitimate provided it is within the framework of the law. Colourable devices cannot be part of tax planning and it is wrong to encourage or entertain the belief that it is honourable to avoid the payment of tax by dubious methods. It is the obligation of every citizen to pay the taxes honestly without resorting to subterfuges.
There is behind taxation laws as much moral sanction as is behind any other welfare legislation and it is a pretence to say that avoidance of taxation is not unethical and that it stands on no less a moral plane than honest payment of taxation. The proper way to construe a taxing statute, while considering a device to avoid tax, is not to ask whether the provisions should be construed literally or liberally nor whether the transaction is not unreal and not prohibited by the statute, but whether the transaction is a device to avoid tax and whether the transaction is such that the judicial process may accord its approval to it. It is neither fair nor desirable to expect the Legislature to intervene and take care of every device and scheme to avoid taxation. It is up to the court to take stock to determine the nature of the new and sophisticated legal devices to avoid tax and to expose the device for what they are really are and to refuse to give judicial benediction."
9. From the above, it is evident that the above decision would be applicable only when the assessee has indulged into a colorable device to avoid the tax. In the case under appeal before us, there is no colorable device with the intention of tax avoidance. On the other hand, it is a case of a transaction of a loan which was given by the assessee to its associate concern long back and since the associate concern was not able to make the payment of the loan, the same was restructured in the form of 0% OCPS. Subsequently, part of OCPS was sold and part was converted into 2% RCPS. This whole series of transaction was accepted to be genuine by the Revenue. During the year under consideration, there was only redemption of 2% RCPS and realization of cash of `50 crores by the assessee. We do not find any device in the whole series of transactions which took place over a period of time and when all the transactions in the series but for the redemption of the 2% RCPS was accepted by the Revenue as a genuine business transaction. How, on the realization of the RCPS during the year under consideration, the whole series of transactions became colorable device, has not been pointed out by the Assessing Officer in the assessment order or by the Revenue at the time of hearing before us. In view of the above, we hold that the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) relied upon by the learned DR is not applicable to the facts of the assessee's case. That moreover, Hon'ble Apex Court in the subsequent decisions i.e., in the case of CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC), Union of India v. Azadi Bachao Andolan (supra) Walfort Share and Stock Brokers (P.) Ltd. (supra) held that even when transactions are preplanned but there is nothing to impeach the genuineness of the transactions, the rule of tax avoidance in McDowell & Co. Ltd. would not be applicable because the citizen is free to carry on its business within the four corners of the law. After considering the facts of the assessee's case, we are of the opinion that on these facts, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) would not be applicable but the decisions of Hon'ble Apex Court in the case of Arvind Narottam (supra), Azadi Bachao Andolan (supra) and Walfort Share and Stock Brokers (P.) Ltd. (supra) would be applicable because in the case of the assessee, there is nothing on record to hold the series of the transactions as not genuine. On the other hand, in the past several years, all the transactions of the series have been accepted by the Revenue as genuine business transactions. Therefore, in the year of redemption of the 2% RCPS, the transactions cannot be presumed to be sham or bogus merely because it has resulted into long term capital loss which may be adjusted against the long term capital gain, if any, arising in future to the assessee. In view of the above, respectfully following the decisions of Hon'ble Supreme Court in the case of Arvind Narottam (supra), Azadi Bachao Andolan (supra) and Walfort Share and Stock Brokers P. Ltd. (supra), we direct the Assessing Officer to accept long term capital loss of `41,81,03,448/- and carry forward the same in accordance with law.
ITA No.730/Del/2011 - Assessee's appeal for AY 2007-08 
10. The only ground raised in this appeal by the assessee reads as under:—
"That the Commissioner of Income-tax (Appeals) erred on facts and in law in disallowing set off of brought forward long term capital loss to the extent of Rs.56,12,985, arising in respect of redemption of preference shares of Jindal Polyfilms Limited in the assessment year 2006-07, against long term capital gains (without payment of Securities Transaction Tax) earned during the relevant previous year while following the assessment order and own order in appeal for the assessment year 2006-07."
11. At the time of hearing before us, both the parties fairly agreed that this ground is only consequential to the outcome of the assessee's appeal for AY 2006-07. For the detailed discussion in paragraph No.7 to 9 above, we have allowed the carry forward of long term capital loss. Therefore, we direct the Assessing Officer to allow the set off of the same against long term capital gains for the year under consideration. Accordingly, the appeal of the assessee is allowed.
ITA No.494/Del/2011 - Revenue's appeal for AY 2007-08 
12. The only ground raised in this appeal by the Revenue reads as under:—
"The ld.CIT(A) has erred on facts and in law in deleting addition of Rs.1,42,16,868/- on account of disallowances attributable to exempt income u/s 14A of the I.T.Act. Ld.CIT(A) has failed to take cognizance of sub-section (3) of section 14A which specifies that even if the assessee makes a claim that no expenditure has been incurred in earning the exempted income, sub-section (2) of section 14A shall apply, meaning thereby, disallowance u/s 14A(1) is called for."
13. We have heard the arguments of both the sides and perused relevant material placed before us. The facts of the case are that during the year under consideration, the assessee received dividend income of `1,33,72,955/-. The assessee has claimed that it incurred the sum of `7,73,525/- for earning of exempt income and, therefore, the assessee had suo motu disallowed the same under Section 14A. The Assessing Officer held that the disallowance is to be computed as per Rule 8D and he, therefore, worked out the disallowance as per Rule 8D at `1,49,90,393/- from which after the deducting the sum of `7,73,525/- which was already disallowed by the assessee made further disallowance of `1,42,19,868/-. On appeal, learned CIT(A) deleted the disallowance made by the Assessing Officer with the following finding:—
"I have carefully considered the submissions of ld.AR and have gone through the assessment order. Although the Assessing Officer has observed that for earning exempt income, expenses must have been incurred. However, these general observations are not supported by any specific instances. The Assessing Officer has not pointed out any discrepancy in the disallowances worked out by the appellant itself nor any material has been brought on record to link-up the further expenditure which has been incurred in relation to exempt income. The disallowance has been made by applying Rule 8D in the light of the decision of Daga Capital Management (P) Ltd., supra. However, the said decision of Hon'ble Special Bench of the ITAT has been overruled by Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg.Co.Ltd. v. DCIT ITA No.626 of 2010 and W.P. No.758 of 2010 wherein it has been held that the provisions of Rule 8D of the Income Tax Rules which have been notified with effect from 24th March, 2008 shall apply with effect from Assessment year 2008-09. In the present appeal, the assessment year involved is 2007-08. Respectfully following the decision of Hon'ble Mumbai High Court, the disallowance worked out by the Assessing Officer by application of Rule 8D is directed to be deleted.
The appellant has raised other objections/arguments also. However, since the disallowance worked out as per rule 8D is directed to be deleted, the other objections become only of academic nature and do not call for specific comments. These grounds of appeal are, therefore, treated as allowed."
14. The Revenue, aggrieved with the order of learned CIT(A), is in appeal before us.
15. We have carefully considered the submissions of both the sides and perused relevant material placed before us. Now, it is settled law that Rule 8D is applicable for and from AY 2008-09 and not for earlier years. While taking this view, the CIT(A) has relied upon the decision of Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co. Ltd.v. DY CIT [2010] 328 ITR 81/194 Taxman 203. However, now this issue has also been set at rest by Hon'ble Jurisdictional High Court in the case of Maxopp Investment Ltd. v. CIT [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi). Therefore, there is no infirmity in the order of learned CIT(A) holding that Rule 8D was not applicable. Now, coming to the quantum of disallowance under Section 14A of the Act, Section 14A reads as under:—
"14A. (1) For the purposes of computing the total income under this Chapter, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to income which does not form part of the total income under this Act.
(2) The Assessing Officer shall determine the amount of expenditure incurred in relation to such income which does not form part of the total income under this Act in accordance with such method as may be prescribed, if the Assessing Officer, having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to income which does not form part of the total income under this Act.
(3) The provisions of sub-section (2) shall also apply in relation to a case where an assessee claims that no expenditure has been incurred by him in relation to income which does not form part of the total income under this Act :
Provided that nothing contained in this section shall empower the Assessing Officer either to reassess under section 147 or pass an order enhancing the assessment or reducing a refund already made or otherwise increasing the liability of the assessee under section 154, for any assessment year beginning on or before the 1st day of April, 2001."
16. From sub-section (1) of Section 14A, it is evident that the legislature has provided that no deduction shall be allowed in respect of the expenditure incurred by the assessee in relation to income which does not form part of total income. Therefore, incurring of some expenditure by the assessee in relation to exempt income is essential so as to invoke the provisions of Section 14A(1) by the Assessing Officer. As per sub-section (2) of Section 14A, the Assessing Officer is empowered to determine the expenditure incurred in relation to exempt income provided he is not satisfied with the correctness of the claim of the assessee in relation to the incurring of expenditure for earning of exempt income. As per sub-section (3), the Assessing Officer is empowered to determine the expenditure even when the assessee claims that no expenditure has been incurred by him in relation to earning of exempt income provided the Assessing Officer is not satisfied with the correctness of the claim of the assessee. From a combined reading of sub-section (2) & (3) of Section 14A, it is evident that first the assessee has to state whether any expenditure was incurred by him for earning of exempt income, if yes, then, he has to specify the expenditure which was incurred for earning of exempt income. Thereafter, the Assessing Officer is required to examine the assessee's claim with regard to incurring of no expenditure or with regard to the amount of expenditure claimed to have been incurred by the assessee for earning of exempt income. If the Assessing Officer is satisfied with the claim of the assessee, then, no further action under Section 14A is required except to disallow the amount of expenditure, if any, which assessee claimed to have incurred for earning of exempt income. However, when the Assessing Officer is not satisfied with the claim of the assessee with regard to incurring of no expenditure or the amount of expenditure specified by the assessee for earning of exempt income, then, he is required to determine the amount of expenditure incurred by the assessee in relation to earning of exempt income. Such expenditure is to be determined by him in accordance with such method as may be prescribed. In this case, the assessee has worked out the disallowance under Section 14A at `7,73,525/-. The Assessing Officer did not record any satisfaction that such working is wrong. He simply says that disallowance is to be worked out as per Rule 8D. We have already held that for AY 2007-08, Rule 8D was not applicable and therefore, disallowance need not be computed as per Rule 8D. The Assessing Officer has not recorded any satisfaction with regard to any mistake in the working of disallowance under Section 14A at `7,73,525/- by the assessee. On these facts, we do not find any justification to interfere with the order of learned CIT(A). The same is sustained and Revenue's appeal is dismissed.
17. In the result, the appeals of the assessee are allowed whereas the appeal of the Revenue is dismissed.
SONAM 

*In favour of assessee.
IT: Where assessee had followed cash system of accounting and interest earned on fixed deposit was not received in relevant year, same would not be added in income of relevant year
■■■
[2015] 55 taxmann.com 306 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax, Bombay City- XII
v.
Adamsons Inc.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT REFERENCE NO. 361 OF 1997
SEPTEMBER  10, 2014 
Section 5, read with section 145, of the Income-tax Act, 1961 - Income - Accrual of (Interest) - Assessment year 1989-90 - Assessee had not shown interest earned on fixed deposit in relevant year on plea that same would be paid to it in near future along with original sum - Whether since assessee consistently followed cash system of accounting, interest on fixed deposit would not be added to its income in relevant assessment year - Held, yes [Para 4][In favour of assessee] 
Suresh Kumar  for the Appellant. 
ORDER
 
1. We have heard Mr. Suresh Kumar, learned counsel, appearing for the Revenue. At its instance, the question of law has been referred by the Tribunal for answer and opinion of this Court. The said question reads as under:—
"Whether, on the facts and in the circumstances of the case, the Tribunal is right in law in not appreciating that as per the provisions of section 5(2)(b) of the Act the total income of a person who is a non-resident includes all income from whatever sources derived which accrues or arises or is deemed to accrue or arise to him in India during such year?"
2. There is no dispute about the facts inasmuch as in the assessment year 1989-90, the only source of income, the Assessee has not shown is the interest on fixed deposit with M/s. Karnataka Ball Bearings Corporation Ltd. It was informed by letter dated 2nd December, 1987 that the interest not paid during the relevant year will be paid to the Assessee company in the near future along with original sum of Rs.2,00,000/-. The argument appeared to be that the right to receive the interest at the rate of 15% along with the original sum was very much alive and the same was acceded even by the said M/s. Karnataka Ball Bearings Corporation Ltd. In such circumstances, the Assessing Officer held that the interest had accrued to the Assessee during the previous year relevant for the assessment year 1989-90. That was added to the income.
3. On appeal, the Deputy Commissioner of Income Tax (Appeals) deleted this addition/inclusion by holding that the Assessee has maintained its books of account on cash method of accounting. Therefore, so long as the amount is not actually received, it cannot be shown as income. The said finding has been upheld by the Tribunal. The Tribunal followed its own order dated 12th February, 1993 in the case of this very Assessee and relateable to assessment year 1988-89. The Appeal of the Revenue was dismissed and the finding of the Commissioner was, thus, upheld by the Tribunal.
4. Upon hearing both sides, we are of the opinion that the finding rendered by the First Appellate Authority and upheld by the Tribunal is based on the system of accounting of the Assessee. If, it was cash system of accounting and it was the consistent method followed and not objected to, then, the question referred cannot be termed as question of law. It arises out of a finding of fact and which cannot be termed as perverse or vitiated by any error of law apparent on the face of the record. The revenue effect is also not such as would enable us to answer the question. The Reference is, therefore, disposed off. No costs.
VARSHA 

*In favour of assessee.
IT : Instruction No. 5/2014, dated 10-7-2014 revising monetary limit to Rs. 4 lakh for filing appeal before Tribunal would apply to pending appeals as well
■■■
[2014] 50 taxmann.com 394 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'C'
Income-tax Officer, Ward-2, Bankura
v.
Sujit Pandey*
SHAMIM YAHYA, ACCOUNTANT MEMBER 
AND GEORGE MATHAN, JUDICIAL MEMBER 
IT APPEAL NO. 1914 (KOL.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  10, 2014 
Section 268A of the Income-tax Act, 1961 - Filing of appeal or application for reference to income-tax authorities (Monetary limit) - Assessment year 2008-09 - Whether Instruction No. 5/2014, dated 10-7-2014 revising monetary limit to Rs. 4 lakh for filing appeal before Tribunal would apply to pending appeals as well - Held, yes [Para 5][In favour of assessee] 
Circulars, Notifications and Instructions : Instruction No. 5/2014, dated 10-7-2014
FACTS
 
	■ 
	 
	During the pendency of revenue's appeal, an Instruction No. 5/2014 was issued by CBDT on 10-7-2014 revising monetary limits for filing of appeal before Tribunal fixing the tax effect limit of Rs. 4 lakhs. 

	■ 
	 
	Thus, the issue came up for consideration was whether, appeal of revenue, which was below the prescribed limit of tax effect in view of the Board's Instruction No. 5/2014, dated 10-7-2014 was maintainable or not. 


HELD
 
	■ 
	 
	The Gujarat High Court in the case of CIT v. Sureshchandra Durgaprasad Khatod (HUF) [2014] 363 ITR 556/[2013] 214 Taxman 59/31 taxmann.com 74 in the similar situation and exactly identical instructions discussed that almost all High Courts are of the unanimous view that considering the main objective of such instructions which is to reduce the pending litigation, where the tax effect is considerable low or small, the appeal is not maintainable.

	■ 
	 
	The recent instruction revising the monetary limit to Rs. 4 lakh for filing appeal before Tribunal on income tax matters, as issued vide  Instruction No. 5/2014 F No. 279/Misc. 142/2007-ITJ (Pt), dated 10-7-2014  will apply to pending appeals also for the reason that the same is exactly identical to earlier instructions. [Para 5]

	■ 
	 
	In view of above, this being a low tax effect case, the appeal of the revenue is dismissed in limine without going into merits. [Para 6]


CASES REFERRED TO
 
CIT v. P.S. Jain & Co. [2011] 335 ITR 591/[2012] 20 taxmann.com 582 (Delhi) (para 4) and CIT v. Sureshchandra Durgaprasad Khatod (HUF) [2014] 363 ITR 556/[2013] 214 Taxman 59/31 taxmann.com 74 (Guj.) (para 4).
Ravi Jain, ld. CIT/DR  for the Appellant. 
ORDER
 
George Mathan, Judicial Member - This is an appeal filed by the revenue against the order of the learned Commissioner of Income-tax (Appeals), Durgapur in appeal no. 91/CIT(A)/DGP/2010-11 dated 08/10/2012 for the assessment year 2008-09.
2. Shri Ravi Jain, learned CIT/DR represented on behalf of the revenue and None represented on behalf of the assessee.
3. At the outset, it is noticed that tax effect in this appeal of Revenue is below the prescribed monetary limits for filing of appeals before ITAT. In this appeal, the Revenue has assessed the assessee's income at Rs. 14,85,690/- and demanded at Rs.4,94,640/-. In view of the recent Instruction No. 5/2014 issued by CBDT on 10.07.2014 revising monetary limits for filing of appeal before ITAT fixing the tax effect limit of Rs. 4 lacs, the same is not maintainable and liable to be dismissed in limine. The only issue now remains before us is, whether, this appeal of revenue, which is below the prescribed limit of tax effect in view of the Board's Instruction No.5/2014 issued on 10.07.2014 revising the monetary limits for filing of appeals by the Department before ITAT is maintainable or not. Ld. SR-DR drawn our attention to para-11 of the Instruction and argued that this will apply to the appeals filed on or after 10.07.2014 and not to the appeal filed prior to 10-07.2014. Hence, he vehemently opposed the argument of Ld. counsel for the assessee and stated that this instruction is prospective and not retrospective.
4. We have heard rival contentions and gone through the facts and circumstances of the case. At the outset, it is seen that Hon'ble Delhi High Court in the case of CIT v. P.S. Jain & Co. [2011] 335 ITR 591/[2012] 20 taxmann.com 582 has held as under:
"This court can very well take judicial notice of the fact that by passage of time money value has gone down, the cost of litigation expenses has gone up, the assessees on the file of the Departments have been increased consequently, the burden on the Department has also increased to a tremendous extent. The corridors of the superior courts are chocked with huge pendency of cases. In this view of the matter, the Board has rightly taken a decision not to file references if the tax effect less than Rs. 2 lakhs. The same policy for old matters needs to be adopted by the Department. In our view, the Board's circular dated March 27, 2000 is very much applicable even to the old references which are still undecided. The Department is not justified in proceeding with the old references wherein the tax impact is minimal. Thus, there is no justification to proceeds with decades old references having negligible tax effect."
Similarly, Hon'ble Gujarat High Court in the case of CIT v. Sureshchandra Durgaprasad Khatod (HUF) [2014] 363 ITR 556/[2013] 214 Taxman 59/31 taxmann.com 74 has specifically considered instruction No. 3/2011 and held that the same would apply to pending cases as well even though there was a specific condition in that instruction also that the same would apply to appeals file on or after February, 2011. Hon'ble High Court has considered this issue as under:—
'6. The question about applicability of Instruction No.3 of 2011 had been considered and decided by the Aurangabad Bench of the Bombay High Court in Tax Appeal No. 78 of 2007, The Commissioner of Income Tax v. Smt. Vijaya V. Kavekar decided on 29.7.2011. The Division Bench, after considering earlier Instructions and various decisions of the Courts on Instructions, relying on the decision in Commissioner of Income Tax v. Madhukar K. Inamdar (HUF) reported in (2010) 229 CTR (Bom) 77, has held in paragraphs 9, 10, 11, 14 and 17 as under:
"9. As stated earlier, the Income Tax Act was amended and Section 268A has been introduced on the Statute book with retrospective effect. Section 268A carves out an exception for filing of appeals and References under Section 260 A of the Act. The legislature has prescribed that the CBDT is empowered to issue circulars and instructions from time to time, with regard to filing of appeals depending on the tax effect involved.
Thereafter, in 2008, CBDT Instruction No. 5 of 2008 dated 15th May, 2008 was issued. This Court in the case of "Commissioner of Income Tax v. Madhukar K. Inamdar (HUF) reported in "[2010] 229 CTR (Bom) 77, interpreted the aforesaid Circular. The Circular was issued in supersession of all earlier instructions issued by the Board. The monetary limit was increased and appeals were to be filed under Section 260A, thereafter, only in cases where the tax effect exceeded Rs. 4 Lacs. Paragraph 11 of that instruction stipulated that it was applicable to appeals filed on or after 15th May, 2008. It was further provided that in cases, where appeals were filed before 15th May, 2008, they would be governed by the instructions on this subject which were operative at the time when such appeals were filed. The instruction was issued under Section 268A(1) of the Act. The argument of the learned Counsel for the revenue in that case was, that the instruction issued on 15th May, 2008 did not preclude the department from continuing with the appeals and/or Petitions filed prior to 15th May, 2008, if they involved a substantial question of law of a recurring nature, notwithstanding the fact that the total cumulative tax effect involved in the appeals was less than Rs. 4 Lacs. It was submitted, such appeals which were filed prior to the issuance of Instruction and where substantial questions of law were raised, were required to be decided on merits. The Court, while considering the issue observed that paragraph 5 of the Circular made it clear that no appeals would be filed in the cases involving tax effect less than Rs. 4 Lacs notwithstanding the issue being of recurring nature. Relying on the judgement in CIT v. Polycott Corporation, the Court observed as follows:
"6 The aforesaid judicial verdict makes it clear that the circular dt. 15th may, 2008 in general and para (5) thereof in particular lay down that even if the same issue, in respect of same assessee, for other assessment years is involved, even then the Department should not file appeal, if the tax effect is less than Rs. 4 Lakhs. In other words, even if the question of law is of recurring nature even then, the revenue is not expected to file appeals in such cases, if the tax impact is less than the monetary limit fixed by the CBDT."
7. One fails to understand how the Revenue, on the face of the above clear instructions of the CBDT, can contend that the circular dt. 15th May, 2008 issued by the CBDT is applicable to the cases filed after 15th May, 2008 and in compliance thereof, they do not file appeals, if the tax effect is less than Rs. 4 Lakhs; but the said circular is not applicable to the cases filed prior to 15th May, 2008 i.e. to the old pending appeals, even if the tax effect is less than Rs. 4 Lakhs. In our view, there is no logic behind this belief entertained by the Revenue."
The Court has further held that the prevailing instructions fixing the monetary limit for the tax effect would hold good even for pending cases. Accordingly, the Court dismissed all the appeals having a tax effect of less than Rs. 4 Lacs.
10. The new CBDT instructions have been issued on 9th February, 2011, being Instruction no. 3 of 2011. The monetary limit has been raised again and clause 3 of the instructions provides that appeals shall not be filed in cases where the tax effect does not exceed the monetary limits prescribed, henceforth. The monetary limits prescribed for filing an appeal under Section 260A before the High Court has been raised to Rs. 10 Lacs. This instruction is identical to the CBDT Instruction no. 5 of 2008. Clause 10 of this circular indicates that monetary limits would not apply to writ matters and direct tax matters other than income tax. It further provides that where the tax effect is not quantifiable, the Department should take a decision to file appeals on merits of each case. Clause 11, again provides that the instruction would apply to appeals filed on or after ....2011 and appeals filed before ....2011 would be governed by the instructions on this subject, operative at the time when such appeals were filed.
11. In our opinion, when a similar clause has been interpreted by the Division Bench of this Court in CIT v. Madhukar Inamdar (Supra), the same principles must apply in the present cases also, as we have found that the instructions of 15th May, 2008 is para-material with the instruction of 9th February, 2011.
14. Similarly, the Delhi High Court in the case of "Commissioner of Income Tax v. Delhi Race Club Ltd.", decided on March 03, 2011, by relying on its earlier Judgement "Commissioner Income Tax Delhi-III V/s M/s P.S. Jain and Co. decided on 2nd August, 2010 has held that the CBDT circular raising the monetary limit of the tax effect to Rs. 10 Lacs would be applicable to pending cases also.
17. It is true that this judgement in Chhajer's case (supra) was not brought to the notice of the Division Bench, while deciding either Madhukar's case (supra) or the case of Polycot Corporation (supra). However, the instruction of 2005 which was considered in Chhajer's case has also been interpreted in Polycot Corporation (supra). The consistent view of the Court has been that the CBDT instruction would apply to pending cases as well. The main objective of such instructions is to reduce the pending litigation where the tax effect is considerably small. Therefore, in our opinion, the tax appeals are required to be dismissed, as they are not maintainable in view of the provisions of Section 268A of the Income Tax, and the CBDT Instruction No. 3 of 2011."
7. The same view has been taken by the Karnataka High Court in ITA No.3191 of 2005 in The Commissioner of Income-Tax v. M/s. Ranka & Ranka decided on 2.11.2011, wherein the Division Bench has considered Instruction No.3 and the National Litigation, Policy, had held as under:
	"(i)
	 
	Instruction No.3/11 is also applicable to the pending appeals.

	(ii)
	 
	As the tax effect in the instant case is less than Rs.10 lakhs, the appeal stands dismissed on the ground of monetary limit, without expressing any opinion on the merits of the claim, making it clear that the Department is at liberty to proceed against the assessee in future, if there any amount due from the assessee, on similar issue and if it is above the monetary limit prescribed."'


5. We find from the above case law of Hon'ble Gujarat High Court in the case of Sureshchandra Durgaprasad Khatod (HUF), (supra) that in the similar situation and exactly identical instructions were applied to the appeals filed retrospectively. Hon'ble Gujarat High Court has discussed that almost all High Courts are of the unanimous view, considering the main objective of such instructions that to reduce the pending litigation, where the tax effect is considerable low or small, the appeal is not maintainable. The recent instruction revising the monetary limit to Rs. 4 lakh for filing appeal before ITAT on income tax matters, as issued vide Instruction No.5/2014 FNo279/Misc.142/2007-ITJ(Pt) dated 10th July, 2014 will apply to pending appeals also for the reason that the same is exactly identical to earlier instructions. The relevant circular issued by CBDT reads as under:
'Reference is invited to Board's instruction No 3/2011 dated 09/02/2011 wherein monetary limits and other conditions for filing departmental appeals (in income-tax matters) before Appellate Tribunal, High Courts and Supreme Court were specified.
2. In supersession of the above instruction, it has been decided by the Board that departmental appeals may be filed on merits before Appellate Tribunal, High Courts and Supreme Court keeping in view the monetary limits and conditions specified below.
3. Henceforth appeals shall not be filed in cases where the tax effect does not exceed the monetary limits given hereunder:-
	 
	S No.
	Appeals in Income-tax matters
	Monetary Limits (in Rs)

	 
	1
	Before Appellate Tribunal
	4,00,000/-

	 
	2
	U/s 260A before High Court
	10,00,000/-

	 
	3
	Before Supreme Court
	25,00,000/-


It is clarified that an appeal should not be filed merely because the tax effect in a case exceeds the monetary limits prescribed above. Filing of appeal in such cases is to be decided on merits of the case.
4. For this purpose, "tax effect" means the difference between the tax on the total income assessed and the tax that would have been chargeable had such total income been reduced by the amount of income in respect of the issues against which appeal is intended to be filed (hereinafter referred to as "disputed issues"). However the tax will not include any interest thereon, except where chargeability of interest itself is in dispute. In case the chargeability of interest is the issue under dispute, the amount of interest shall be the tax effect. In cases where returned loss is reduced or assessed as income, the tax effect would include notional tax on disputed additions. In case of penalty orders, the tax effect will mean quantum of penalty deleted or reduced in the order to be appealed against.
5. The Assessing Officer shall calculate the tax effect separately for every assessment year in respect of the disputed issues in the case of every assessee. If, in the case of an assessee, the disputed issues arise in more than one assessment year, appeal, can be filed in respect of such assessment year or years in which the tax effect in respect of the disputed issues exceeds the monetary limit specified in para 3. No appeal shall be filed in respect of an assessment year or years in which the tax effect is less than the monetary limit specified in para 3. In other words, henceforth, appeals can be filed only with reference to the tax effect in the relevant assessment year. However, in case of a composite order of any High Court or appellate authority, which involves more than one assessment year and common issues in more than one assessment year, appeal shall be filed in respect of all such assessment years even if the 'tax effect' is less than the prescribed monetary limits in any of the year(s), if it is decided to filed appeal in respect of the year(s) in which 'tax effect' exceeds the monetary limit prescribed. In case where a composite order / judgment involves more than one assessee, each assessee shall be dealt with separately.
6. In a case where appeal before a Tribunal or a Court is not filed only on account of the tax effect being less than the monetary limit specified above, the Commissioner of Income-tax shall specifically record that "even though the decision is not acceptable, appeal is not being filed only on the consideration that the tax effect is less than the monetary limit specified in this instruction". Further, in such cases, there will be no presumption that the Income-tax Department has acquiesced in the decision on the disputed issues. The Income-tax Department shall not be precluded from filing an appeal against the disputed issues in the case of the same assessee for any other assessment year, or in the case of any other assessee for the same or any other assessment year, if the tax effect exceeds the specified monetary limits.
7. In the past, a number of instances have come to the notice of the Bard, whereby an assessee has claimed relief from the Tribunal or the Court only on the ground that the Department has implicitly accepted the decision of the Tribunal or Court in the case of the assessee for any other assessment year or in the case of any other case for the same or any other assessment year, by not filing an appeal on the same disputed issues. The Departmental representatives/counsels must make every effort to bring to the notice of the Tribunal or the Court that the appeal in such cases was o tiled or not admitted only for the reason of the tax effect being less than the specified monetary limit and, therefore, no inference should be drawn that the decisions rendered therein were acceptable to the Department. Accordingly, they should impress upon the Tribunal or the Court that such cases do not have any precedent value. As the evidence of not filing appeal due to this instruction may have to be produced in courts, the judicial folders in the office of CsIT must be maintained in a systemic manner for easy retrieval.
8. Adverse judgments relating to the following issues should be contested on merits notwithstanding that the tax effect entailed is less than the monetary limits specified in para 3 above or there is no tax effect.
	(a)
	 
	Where the Constitutional validity of the provisions of an Act or Rule are under challenge, or

	(b)
	 
	Where Board's order, Notification, Instruction or Circular has been held to be illegal or ultra vires, or

	(c)
	 
	Where Revenue Audit objection in the case has been accepted by the Department.


9. The proposal for filing Special Leave Petition under Article 136 of the Constitution before the Supreme Court should, in all cases, be sent to the Directorate of Income- tax (Legal & Research), New Delhi and the decision to file Special Leave Petition shall be in consultation with the Ministry of Law and Justice.
10. The monetary limits specified in para 3 above shall not apply to writ matters and direct tax matters other than Income tax. Filing of appeals in other Direct tax matters shall continue to be governed by the relevant provisions of statute & rules. Further filing of appeal in cases of Income Tax, where the tax effect is not quantifiable or not involved, such as the case of registration of trusts or institutions under section 12 A of the IT Act, 1961, shall not be governed by the limits specified in par 3 above and decision to file appeal in such cases may be taken on merits of a particular case.
11. This instruction will apply to appeals filed on or after 10th July, 2014. However, the cases where appeals have been filed before 10th July, 2014 will be governed by the instructions on this subject, operative at the time when such appeal was filed.
12. This issue under Section 268A (1) of the Income-tax Act 1961.'
6. On query from the Bench, the Ld. DR could not point out any of the exceptions as provided in the Circular as under:
	(a)
	 
	that this is a loss case having tax effect more than the prescribed limit, which should be taken into account,

	(b)
	 
	that this is a composite order for many assessment years where tax effect will be more than the prescribed limit as per para 5 of above instructions,

	(c)
	 
	that this is a case, where, in the case of revenue, where constitutional validity of the provision of the Act or IT Rules 1962 are under challenge,

	(d)
	 
	that Board's order, Notification, Instruction or Circular has been held to be illegal or ultra vires,

	(e)
	 
	that Revenue Audit Objection in the case has been accepted by the Department and the same is under challenge.


The Ld. DR could not point out any of the exceptions as provided above. Accordingly, this being a low tax effect case, we dismiss the appeal of the revenue in limine without going into merits.
7. In the result, the appeal of the Revenue is dismissed.
SUNIL 

*In favour of assessee.
IT : Where two companies amalgamated and debentures were issued by new company also in respect of interest earned on debentures held in old company, such amount would not form part of chargeable interest
IT : Notional Interest cannot be considered as part of chargeable interest 
■■■
[2014] 52 taxmann.com 354 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Chennai
v.
Golden Investments Ltd.*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
TAX CASE (APPEAL) NOS. 1110 & 1111 OF 2004 
TAX CMP NO. 1 OF 2014
SEPTEMBER  10, 2014 
I. Section 2(7), read with section 4, of the Interest-tax Act, 1974 - Interest (Amalgamation/Interest on debentures) - Assessment years 1993-94 and 1994-95 - Assessee engaged in business of investment and share broking held shares in company SD, which got amalgamated with company HL - Assessee was allotted convertible debentures in above company in respect of shares held by assessee in company SD - Debentures were also issued in respect of interest earned on debentures - Whether investment in instant case being interest on debentures, would not form part of chargeable interest under Interest Tax Act - Held, yes [Para 13] [In favour of assessee] 
II. Section 2(7), read with section 4, of the Interest-tax Act, 1974 - Interest (Notional Interest) - Assessment years 1993-94 and 1994-95 - Assessee advanced money to 4 companies for issue of shares - Assessing Officer added interest receivables to chargeable interest - Commissioner (Appeals) came to clear conclusion that notional interest brought to tax under Interest Tax had never been considered as part of interest that had accrued or arisen in books of account namely, profit and loss account and, therefore, question of adding notional interest was declined - Whether since statute does not provide for adding notional interest for purpose of tax, it cannot be made applicable by implication - Held, yes [Para 14] [In favour of assessee] 
CASE REVIEW
 
CIT v. Sahara India Savings & Investments Corp. Ltd. [2010] 321 ITR 371/186 Taxman 19 (SC) and CIT v. Lakshmi Villas Bank [1997] 228 ITR 697 /[1998] 98 Taxman 215 (Mad.) (para 13) followed.
CASES REFERRED TO
 
CIT v. Lakshmi Vikas Bank [1997] 228 ITR 697/[1998] 98 Taxman 215 (Mad.) (para 5) and CIT v. Sahara India Savings & Investment Corpn. Ltd. [2010] 321 ITR 371/186 Taxman 19 (SC) (para 8).
T. Ravikumar, Standing Counsel  for the Appellant. 
JUDGMENT
 
R.Sudhakar,J. - The above Tax Case (Appeals) filed by the Revenue as against the order of the Income Tax Appellate Tribunal for the assessment years 1993-94 and 1994-95 were admitted by this Court on the following substantial questions of law:
	"(1)
	 
	Whether on the facts and in the circumstances of the case, the Income Tax Tribunal is right in law in holding that interest on debentures will not form part of chargeable interest under the Interest Tax Act?

	(2)
	 
	Whether on the facts and in the circumstances of the case, the Income Tax Tribunal is right in law in holding that addition of notional interest are to be reckoned with for the purpose of calculating the chargeable interest under the Interest Tax Act?

	(3)
	 
	Whether on the facts and in the circumstances of the case, the Income Tax Tribunal is right in law in following the judgment rendered in the case of Lakshmi Vilas Bank reported in 228 ITR 697 which was clearly a case dealing with pre-amended provisions of the Interest Tax Act which was applicable upto the assessment year 1991-92 and not subsequently?"


2. The assessee/respondent in both the appeals is engaged in the business of investment and share broking. They held shares in a company called M/s.Sona distillers, which got amalgamated with M/s.Herbertson Limited. On such amalgamation, debentures were issued by the new company in respect of the interest earned on these debentures. The assessee was allotted convertible debentures in the above company in respect of shares held by the assessee in M/s.Sona Distilleries. Therefore, the assessee claimed exemption on the ground that the nature of investment is not chargeable under the Interest Tax Act. The Assessing Officer declined to accept such a claim and included the interest on debentures in the chargeable interest. The second issue relates to addition of notional interest. While arriving at the chargeable interest, the Assessing Officer added certain items of interest receivable from Devi Investments, Until Communication, Vinayaka Castings and UB Electronics to whom advances have been made and held that interest on advance for shares should also be included for the purpose of Interest Tax Act.
3. Aggrieved by the order of the Assessing Officer, appeals were filed before the Commissioner of Income Tax (Appeals), who dealt with the issue relating to interest tax on debentures in paragraph 2.2 of the order and held in favour assessee. Placing reliance on the decision of the High Court in the case of CIT v. Lakshmi Vilas Bank [1997] 228 ITR 697/[1998] 98 Taxman 215 (Mad.), the Commissioner of Income Tax (Appeals) in paragraph No.2.2 held as follows:
"2.2 I have carefully considered the arguments of the learned counsel and the reasons adduced by the AO for effecting the addition. Debentures are essentially in the nature of bonds issued by companies and in the instant case, it is essentially investment. Because firstly these debentures came to be allotted to the appellant on amalgamation of the company where share the appellant held. Secondly, these debentures were fully converted into shares of M/s.Herbertson Limited on a later date. Such debentures clearly falls outside the purview of loans and advances mentioned in the interest tax act. I have also gone through the decision of the Hon'ble High Court of Madras in the case of CIT v. Lakshmi Vilas Bank reported at 138 CTR 230 wherein the Hon'ble High Court has clearly held that debentures are distinctly different from loans and advances. Respectfully following the decision of the Hon'ble High Court, the issue is decided in favour of the appellant. The addition made on this count is deleted."
4. Insofar as the addition of notional interest is concerned, the assessee contended that the notional interest was an item which was never received or was receivable by the assessee and that such notional interest falls outside the purview of chargeable interest under the Interest Tax Act. This contention was accepted by the Commissioner of Income Tax (Appeals) and held as follows:
"I have carefully considered issue in the light of the arguments put forth by the learned counsel. The scheme of the interest tax Act and the intention behind the introducing of the Income tax Act makes it very clear that notional interest can never be considered as part of chargeable interest. Apart from the objects of introduction of the interest tax Act as reflected in the Finance Minister's speech referred to by the learned counsel the proviso to s.5 also throws considerable light on this issue. As per this proviso, even interest on bad and doubtful debts are not be considered as part of chargeable interest unless it is credited to the profit and loss account of the credit institution. Though the proviso is specifically with reference to Public Financial Institution etc. covered under s.43D of the I.T. Act, the principle laid down therein throws considerable light on whether notional interest can be a part of chargeable profit. In the instant case, the notional interest brought to tax under the Income Tax Act has never been considered as part of interest accrued or arisen to the appellant in the books of the appellant. I, therefore, hold that it is not right to add the notional interest for the purpose of arriving at the chargeable interest."
5. As against the orders of the Commissioner of Income Tax (Appeals), the Revenue went on appeal before the Income Tax Appellate Tribunal. The Tribunal, by a brief order, placing reliance on the decision in the case of Lakshmi Vilas Bank (supra), held as follows:
"These are two appeals by the Department against the order of the CIT(A) dated 31.12.1997 under the Interest tax Act. The common issue in both these appeals is with regard to the interest on debentures and interest on assessed tax. The Madras High Court in CIT v. Lakshmi Vilas Bank Ltd. (1997) 228 ITR 697 had held that interest on debentures and interest received from income-tax are not interest within the meaning of Interest Tax Act and that the Interest Tax Act is not applicable to both these items. Respectfully following the said decision, we upheld the orders of the CIT(A). The appeals a re-accordingly dismissed."
6. Aggrieved by the order of the Income Tax Appellate Tribunal, the Revenue has filed the present Tax case (Appeals) raising the substantial questions of law referred supra.
7. Though the respondent was not served, since the appeal is of the year 2004 and the issue was considered at length by the Supreme Court, we are proceeded to dispose of the appeal. Heard learned Standing Counsel appearing for the Revenue and perused the materials placed before this Court.
8. The first issue relates to the applicability of Interest Tax Act in respect of the interest earned on debentures. The Commissioner of Income Tax (Appeals) as well as the Tribunal relied upon the decision of this Court in the case of Lakshmi Vilas Bank (supra) . At the time of hearing, we find that subsequent decision rendered by the Supreme Court reported in CIT v. Sahara India Savings & Investment Corpn. Ltd. [2010] 321 ITR 371/186 Taxman 19 dealt with the issue, wherein the issue under consideration is as follows:
'Whether "interest" which the assessee earned on bonds and debentures was chargeable to tax in view of the definition of the term "interest" in section 2(7) of the Interest-tax Act, 1974 ?'
9. Thus the law formulated in the above decision of the Supreme Court is identical to the facts of the present case. The respondent/assessee in this case is a credit institution falling under Section 2(5B)(ii) of the Interest Tax Act, namely, investment company. Section 4(2) of the Interest Tax Act provides for interest tax under the provisions of Interest Tax Act on credit institutions in respect of its chargeable interest of the previous year and the scope of chargeable interest is defined under Section 5 of the Interest Tax Act.
10. Section 2(7) of the Interest Tax Act, defines the word "interest" which is the key word for the purpose of determination reads as follows:
"2. In this Act, unless the contest otherwise requires, —
(7) 'interest' means interest on loans and advances made in India and includes-
	(a)
	 
	commitment charges on unutilised portion of any credit sanctioned for being availed of in India; and

	(b)
	 
	discount on promissory notes and bills of exchange drawn or made in India,

	
	 
	but does not include-

	(i)
	 
	interest referred to in sub-section (1B) of section 42 of the Reserve Bank of India Act, 1934 (2 of 1934) ;

	(ii)
	 
	discount on treasury bills ;"


11. In the light of the above-said provisions, the Supreme Court considered the scope of interest tax on the interest receivable in respect of investment in debentures and held as follows:
'The Interest-tax Act, 1974, has been enacted with two-fold purposes, namely, as an anti-inflationary measure and for revenue collection. It is an Act which has been periodically passed for economic reasons, particularly when inflation takes over the economy. With this introduction, one needs to examine the provisions quoted hereinabove. Section 2(5) defines "chargeable interest" to mean total amount of interest referred to in section 5, computed in the manner laid down in section 6. In other words, the "scope of chargeable interest" is defined under section 5 whereas "com-putation of chargeable interest" is under section 6. Section 2(7) is the heart of the matter as far as the present case is concerned.
In accounting sense, there is a conceptual difference between loans and advances on one hand and investments on the other hand. Section 2(7) defines the word "interest" to mean interest on "loans and advances including commitment charges, discount on promissory notes and bills of exchange but not to include interest referred to under section 42(1B) of the Reserve Bank of India Act, 1934, as well as discount on treasury bills". Section 2(7), therefore, defines what is interest in the first part and that first part confines interest only to loans and advances, including commitment charges, discount on promissory notes and bills of exchange. Pausing here, it is clear that the interest-tax is meant to be levied only on interest accruing on loans and advances but the Legislature, in its wisdom, has extended the meaning of the word "interest" to two other items, namely, commitment charges and discount on promissory notes and bills of exchange. In normal accounting sense, "loans and advances", as a concept, are different from commitment charges and discounts and, keeping in mind the difference between the three, the Legislature, in its wisdom, has specifically included in the definition under section 2(7) commitment charges as well as discounts. The fact remains that interest on loans and advances will not cover under section 2(7) interest on bonds and debentures bought by an assessee as and by way of "investment". Even the exclusionary part of section 2(7) excludes only discount on treasury bills as well as interest under section 42(1B) of the Reserve Bank of India Act, 1934.
Reading section 2(7) as a whole, it is clear that "interest on investments" is not taxable as interest under section 2(7) of the said 1974 Act.'
12. A reading of the above decision, it is clear that the contention of the Department that interest earned on debentures is liable to interest does not hold good any more. A faint plea was made by the Revenue that post 1st October, 1991, consequent to amendment, interest under Section 2(7) of the Interest Tax Act would include interest from debentures as well. We find that such an argument has also been considered by the Supreme Court against the Revenue and held as follows:
'It is the case of the Department, however, which needs to be addressed at this stage, that prior to October 1, 1991, the word "interest" in section 2(7) was defined so as to include any amount chargeable to income-tax under the head "Interest on securities". It is the case of the Department that by an amendment, with effect from October 1, 1991, the said item, namely, "amount chargeable to income-tax under the head "Interest on securities" stood deleted and, consequently, "interest on securities" would fall within the definition of the word "interest" under section 2(7). According to the Department, section 2(7) was not exhaustive and with the amendment with effect from. October 1, 1991, when "interest on securities" stood excluded, it (interest on securities) would automatically fall within the purview of the word "interest" under section 2(7) of the 1974 Act. We find no merit in this argument for two reasons. Firstly, as stated above, section 2(7), read as a whole, focuses only on interest accruing on loans and advances, commitment charges and discount on promissory notes and bills of exchange. It also specifically excludes interest under section 42(1B) of the Reserve Bank of India Act as well as discount on treasury bills. It was very easy for Parliament to expressly provide for "interest on investments" to fall under section 2(7), but that has not been done. The reason is obvious. As stated above, one of the objects of enacting the 1974 Act is by way of an anti-inflationary measure. In an inflationary situation, the cost of borrowing for the Government also increases. One of the ways by which the cost of borrowing can be reduced is to see that companies like the respondent herein are made to invest in bonds and securities so that the Government is able to borrow monies at a cheaper rate as compared to its borrowings in the market. It is precisely for this reason that the Reserve Bank of India, which is a regulator and which is responsible for the credit management of the economy and which is empowered to issue directions from time to time not only with the object of regulating the credit but also to control businesses like non-banking financial companies and residuary non-banking companies by issuing directions under Chapter III-B of the Reserve Bank of India Act, issues directions and one of such directions which has been issued in the present case is called the "Residuary Non-Banking Companies (Reserve Bank) Directions, 1987". These Directions have been issued under sections 45J and 45K of the Reserve Bank of India Act, 1934.'
13. Therefore, the decision in the case of Lakshmi Vilas Bank (supra) in effect, has been affirmed by the Supreme Court. Hence, following the above-said decision of the Supreme Court, the substantial questions of law Nos.1 and 3 are answered against the Revenue and in favour of the assessee.
14. On the issue of addition of notional interest, we find that the Commissioner of Income Tax (Appeals) has given a clear finding that notional interest can never be considered as part of chargeable interest. He relied on the object of introduction of the Interest Tax Act and draws an analogy that interest on bad and doubtful debts ought not to be considered as part of chargeable interest unless it is credited to the profit and loss of the credit institution. He comes to the clear conclusion that the notional interest brought to tax under Interest Tax Act has never been considered as part of interest accrued or arisen in the books of account, namely, profit and loss account and therefore, the question of adding notional interest was declined. The Tribunal, however, has not gone into this issue at all.
15. We are at a loss whether such an issue was raised before the Tribunal by the Department, as we find that no grounds of appeal is attached to the typed set of papers annexed to the present appeals. If no issue has been raised before the Tribunal, on this score, we do not find any justification to answer the second question of law on notional interest. Nevertheless, we find from the objects and reasons of the Interest Tax Act, 1974 and from the definition of "interest" under Section 2(7) of the Interest Tax Act, that the word "notional interest" does not figure any where. Therefore, the Commissioner of Income Tax (Appeals) was correct in deleting the addition of notional interest. Unless the statute provides for adding notional interest for the purpose of tax, it cannot be made applicable by implication. The Revenue has not shown any provision whereby, notional interest can be included for the purpose of tax. We, therefore, answer the second question of law against the Revenue and in favour of the assessee.
16. For the foregoing discussion we pass the following order:
	(i)
	 
	On the substantial questions of law admitted by this Court, we answer the same against the Revenue and in favour of the assessee;

	(ii)
	 
	consequently, the order of the Tribunal stands confirmed.


In the result, both the Tax Case (Appeals) are dismissed. No costs. Consequently, Tax C.M.P No.1 of 2014 is closed. We place on record our appreciation for the assistance rendered by Mr.J.Balachander in the above matter.
SB 

*In favour of assessee.
 Arising out of order of Tribunal in IT Appeal Nos. 11 and 12 (Mds.)/98 dated 19-7-2004. 
IT: Where assessees were manufacturing paper insulated wires and strips of copper and aluminium which were different from its raw material, same was manufacture in terms of section 80-IC, hence assessee were eligible to deduction
■■■
[2014] 52 taxmann.com 126 (Himachal Pradesh) 
HIGH COURT OF HIMACHAL PRADESH
Commissioner of Income-tax
v.
Pawan Aggarwal*
TARLOK SINGH CHAUHAN, J. 
IT APPEAL NOS. 17 TO 21, 27 & 34 OF 2010 
18,19,25 & 26 OF 2011, & 10,18,20,22 TO 25 & 34 OF 2012 
4013 & 4018 OF 2013 AND 2 OF 2014
SEPTEMBER  10, 2014 
Section 80-IC, of the Income-tax Act, 1961 - Special provisions in respect of certain undertakings or enterprises in certain special category States (Manufacture) - Whether where paper insulated wires and strips of copper and aluminium being manufactured by assessees were commercially different from its raw material and further it was commercially known different in market, same was manufacture in terms of section 80-IC and therefore assessees were entitled to deduction under said section - Held, yes [Para 19][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessees were engaged in manufacturing of paper insulated wires and strips of copper and aluminium, which were used in the oil filled electrical transformers. It was claimed by the assessees that wires were drawn from wire rods and thereafter insulation coating was done on the wires with different chemicals by enamel coating, annealing and then paper was wrapped on the wire to make it insulated. The assessees had claimed deductions under section 80-IC.

	■ 
	 
	The Assessing Officer held that the activity of drawing wires of thinner gauges from wires and rods of thicker gauges did not amount to manufacture or production as the original commodity i.e. wire did not undergo any change in the process and the resultant commodity was also wire, albeit of different dimensions.

	■ 
	 
	The assessment was confirmed in appeal by the Commissioner (Appeals), who agreed with the Assessing Officer that no new product had come into existence as a result of the process carried out and hence there was no manufacture or production within the meaning of section 80-IC.

	■ 
	 
	The assessees then filed appeal before the Tribunal who allowed the appeals. It was being held that the process carried out by the assessees amounts to manufacture or production or both.

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	The only dispute raised by the revenue is that the process undertaken by the assessees does not constitute 'manufacture' or 'production' and accordingly, the profit and gain derived from such activity have been denied deductions under section 80-IC. [Para 8]

	■ 
	 
	From the perusal of the factual aspects, it is evident that the qualitative changes effected in the raw material by various means like annealing, quenching, acid pickling and flux application, galvanizing and following the zinc hot dip, definitely amounts to manufacture. There is a complete transformation of raw materials into a new and different article having a different identity, characteristic and use. The series of changes transform the commodity into a different commercial commodity whereby it can no longer be regarded as the original commodity but recognised as a new and distinct article. [Para 18]

	■ 
	 
	Further, the exposition of law set out by Apex Court in Mamta Surgicial Cotton Industries v. Asstt. Commissioner (Anti - Evasion) [2014] 4 SCC 87 and by this Court in CIT v. Doon Valley Rubber Industries [2013] 40 taxmann.com 346/[2014] 22 Taxman 40 there is no hesitation in concluding that the Tribunal was justified in concluding that the paper insulated wires and strips of copper and aluminium being manufactured/processed by the assessees were commercially different from its raw material and further it is commercially known different in the market. In other words, the assessees were engaged in the manufacture of the product and, therefore, were entitled to the deductions claimed under section 80-IC. There is no reason to disagree with the said opinion of the Tribunal and the question, therefore, answered accordingly against the revenue. [Para 19]


CASE REVIEW
 
Mamta Surgicial Cotton Industries v. Asstt. Commissioner (Anti - Evasion) [2014] 4 SCC 87 (para 19) and CIT v. Doon Valley Rubber Industries [2013] 40 taxmann.com 346/[2014] 22 Taxman 40 (HP) (para 19) followed.
CASES REFERRED TO
 
Collector of Central Excise v. Technoweld Industries Ltd. [2003] 11 SCC 798 (para 3), India Cine Agencies v. CIT [2009] 308 ITR 98/[2008] 175 Taxman 361 (SC) (para 13), CIT v. Doon Valley Rubber Industries [2014] 221 Taxman 40/[2013] 40 taxmann.com 346 (HP) (para 15) and Mamta Surgical Cotton Industries v. Asstt. Commissioner (Anti-Evasion) [2014] 4 SCC 87 (para 16).
Vinay Kuthiala, Sr. Advocate Ms. Vandana Kuthiala and Gaurav Sharma, Advocate  for the Appellant. Anuj Nag, J.S. Bhasin, C.S. Anand, Salil Kapoor and Vishal Mohan, Advocates  for the Respondent.
JUDGMENT
 
Tarlok Singh Chauhan, J. - Since these appeals raise common question of law and facts, therefore, the same are being taken up together for consideration and disposal.
2. The assessees have industrial undertaking in backward area of Himachal Pradesh and have claimed deductions under Section 80 IC of the Act. The case of the assessees is that they are engaged in manufacturing of paper insulated wires and strips of copper and aluminium, which are used in the oil filled electrical transformers. It is claimed by the assessees that wires are drawn from wire rods and thereafter insulation coating is done on the wires with different chemicals by enamel coating, annealing and then paper is wrapped on the wire to make it insulated. Some of the assessees are also manufacturing insulated wire strips and their product is further used to manufacture coils.
3. In the regular assessment made, the A.O. held that the activity of drawing wires of thinner gauges from wires and rods of thicker gauges does not amount to manufacture or production as the original commodity i.e. wire did not undergo any change in the process and the resultant commodity was also wire, albeit of different dimensions. To come to such conclusion, he relied upon the judgment of the Hon'ble Supreme Court in Collector of Central Excise v. Technoweld Industries Ltd. [2003] 11 SCC 798.
4. The assessment was confirmed in appeal by the CIT(A), who agreed with the AO that no new product had come into existence as a result of the process carried out and hence there was no manufacture or production within the meaning of Section 80 IC.
5. The assessees then filed appeal before the Income Tax Appellate Tribunal Chandigarh Bench (B) (for short 'ITAT'), who vide impugned orders allowed the appeals. It is being held that the process carried out by the assessees amounts to manufacture or production or both. It is against these orders passed by the ITAT, the department has come up in appeal.
6. The appeals have been admitted on the following substantial questions of law:
	"1.
	 
	Whether the process of drawing wire of thinner gauge from wire or rods of thicker gauge, followed by finishing processes like annealing would amount to manufacture or production or consequently whether the assessee was eligible for deduction under Section 80 IC of the Income Tax Act.

	2.
	 
	Whether the impugned judgment is contrary to the ratio of the judgment of the Hon'ble Supreme Court in Collector Central Excise vs. Technoweld Industries."


7. We have heard learned counsel for the parties and have also gone through the records carefully.
Question No.1:
8. There is no dispute raised by the department regarding the assessees being entitled to deductions under Section 80 IC of the Act. The only dispute raised by the revenue is that the process undertaken by the assessees does not constitute 'manufacture' or 'production' and accordingly, the profit and gain derived from such activity have been denied deductions under Section 80 IC of the Act.
9. On the other hand, the respondents contend that the process of drawing wire from wire rods constitutes manufacture or production of article or thing in terms of Clause (a) of sub-section (2) read with Section 80 IC (1) of the Act.
10. The ITAT in its order dated 30.11.2009 has noted the contention of the respondents (who were the appellants before it) regarding the various processes of production and manufacture undertaken by the respondents and observed as follows:
"……in the process of drawing of wires from wire rods, the input is firstly reduced in size through carbide dies i.e. wire-rod is drawn to smaller sizes such as intermediate wire, fine wire and, ultra fine wire. These wire rods, which constitute raw material, could either be steel rods or copper rods or aluminium rods. It has been further stated that to facilitate the drawing of wire at high speeds, the wire is passed through a dry powered lubricant so as to avoid sticking of the wire to the die surface and, this process done at high speeds, results in tensile pulling of the wire, which produces residual stresses and, increases its temperature. These stresses can cause distortions in the wire, cracking and embrittlement of the wire, which could result in premature breaking in service. To overcome these deficiencies, the wire is heated above its re-crystallization temperature to allow the metal grains to reform and relieve the stress. This process is called annealing. Further, to protect from oxidation, which would effect the mechanical and physical properties, the wire is galvanized. In other words, the process of drawing of wire involves following steps - annealing, pickling and, galvanizing, which can be briefly described as hereunder:
	(a)
	 
	Annealing: Annealing is a heat treatment in which a material is exposed to an elevated temperature for an extended time period and then slowly cooled. It is the process by which metals and other material are treated to render them less brittle and more workable. Any annealing process consists of three stages, firstly, heating to the desired temperature, secondly, holding or soaking at that temperature and, cooling, usually to room temperature. This provides the following benefits to the materials; Relieves stresses; increases softness, ductility and toughness; produces a specific microstructure or homogenizes the existing microstructure; improves machinability, electrical properties, dimensional stability and formability for cold working, such as cold heading and stamping.

	(b)
	 
	Quenching, Acid Pickling and Flux Aplication: After the annealing process, the wire is quenched in a water bath. This step is necessary to prevent overheating of the acid, the next step in the process. In the acid pickling step, the wire is passed through a hydrochloric acid solution. Pickling removes oxides resulting from the hot wire being exposed to oxygen and it remove any remaining lead coating on the wire from the molten lead bath. These contaminants must be removed or they will interfere with the zinc galvanizing process. On passing the wire through the hydrochloric acid bath, the acid reacts with any remaining lead to form lead chloride. The lead chloride is a byproduct from the process. In addition, the hydrochloric acid baths are discarded periodically when they have become contaminated. Any remaining traces of acid are then removed by rising the wire with hot water. The rinsing process is a multitank, counter-flow, hot water rinse system. The counter flow is necessary to ensure that the water is the last tank remains relatively clean and free of contaminants. The water is hot to minimize both the process time and the potential for surface oxide formation. The rinsing process results in acidic wastewater that is neutralized prior to disposal. Subsequently, the wire is dipped in a flux bath, usually a zinc ammonium chloride solution flux is an anti-oxidant, dissolving any residual oxides and preventing further oxidation of the surface prior to galvanizing. Any oxidized or contaminated area on the wire can cause poor adhesion of the zinc coating the galvanizing process, leading to black spots and flaking. The flux does not cause adhesion of zinc and steel but only compensates for inadequate cleaning.

	(c)
	 
	Galvanizing: Galvanizing is the practice of immersing clean, oxide-free iron or steel into molten zinc at about 860 F(above the melting temperature of 780 F) in order to form a zinc coating that is metallurgically bonded to the iron or steel surface. The zinc coating protects the surface against corrosion, oxidation and moisture. It shields the base metal from the atmosphere and, further the zinc provides anodic (or sacrificial) protection. The zinc protects the steel "Galvanizing", thus giving the process its name.

	
	 
	When the steel is dipped in the zinc bath, it heats up to above the melting temperature and a zinc iron reaction occurs, creating several layers of inter-metallic alloys that bond the outer layer of pure zinc to the steel. The reaction can only occur if the iron in the steel is in intimate contact with the liquid zinc and any surface contamination will impair this reaction.

	(d)
	 
	Following the zinc hot dip, the wire is quenched in water to "freeze" the zinc layer and is then coiled or spooled, which is marketed as galvanized wire."


11. The above-mentioned processes were not contested by the revenue either before the authorities below or before this Court, yet, it is contended that such processes do not constitute 'manufacture' or 'production' of any article or thing within the meaning of Section 80 IC.
12. Now, what would appear from the aforesaid facts is that this Court is required to consider as to what would constitute 'manufacture' and 'production' under the Act. Indisputably, the word 'manufacture' was not defined under the Act, uptil the insertion of Section 2 (29BA) of the Finance (No.2) Act, 2009 introduced w.e.f. 1.4.2009, which reads as follows:
'29BA "manufacture", with its grammatical variations, means a change in a non-living physical object or article or thing, —
	(a)
	 
	resulting in transformation of the object or article or thing into a new and distinct object or article or thing having a different name, character and use; or

	(b)
	 
	bringing into existence of a new and distinct object or article or thing with a different chemical composition or integral structure.'


Though, it may be noted here that this insertion has been made with effect from 1.4.2009, while we are dealing with the assessments prior to 1.4.2009.
13. The expression 'manufacture' as well as 'production' has come up repeatedly for interpretation and consideration not only before the various High Courts but even before the Hon'ble Supreme Court. The Hon'ble Supreme Court in India Cine Agencies v. CIT [2009] 308 ITR 98/[2008] 175 Taxman 361 considered the word 'manufacture' as also 'production' in the following manner:
"3. In Black's Law Dictionary, (5th Edition), the word 'manufacture' has been defined as, "the process or operation of making goods or any material produced by hand, by machinery or by other agency; by the hand, by machinery, or by art. The production of articles for use from raw or prepared materials by giving such materials new forms, qualities, properties or combinations, whether by hand labour or machine". Thus by process of manufacture something is produced and brought into existence which is different from that, out of which it is made in the sense that the thing produced is by itself a commercial commodity capable of being sold or supplied. The material from which the thing or product is manufactured may necessarily lose its identity or may become transformed into the basic or essential properties. (See Deputy Commissioner of Sales Tax (Law), Board of Revenue (Taxes), Ernakulam v. M/s. Coco Fibres (1992 Supp. (1) SCC 290).
4. Manufacture implies a change but every change is not manufacture, yet every change of an article is the result of treatment, labour and manipulation. Naturally, manufacture is the end result of one or more processes through which the original commodities are made to pass. The nature and extent of processing may vary from one class to another. There may be several stages of processing, a different kind of processing at each stage. With each process suffered, the original commodity experiences a change. Whenever a commodity undergoes a change as a result of some operation performed on it or in regard to it, such operation would amount to processing of the commodity. But it is only when the change or a series of changes takes the commodity to the point where commercially it can no longer be regarded as the original commodity but instead is recognized as a new and distinct article that a manufacture can be said to take place. Process in manufacture or in relation to manufacture implies not only the production but also various stages through which the raw material is subjected to change by different operations. It is the cumulative effect of the various processes to which the raw material is subjected to that the manufactured product emerges. Therefore, each step towards such production would be a process in relation to the manufacture. Where any particular process is so integrally connected with the ultimate production of goods that but for that process processing of goods would be impossible or commercially inexpedient, that process is one in relation to the manufacture. (See Collector of Central Excise, Jaipur v. Rajasthan State Chemical Works, Deedwana, Rajasthan (1991 (4) SCC 473).
5. 'Manufacture' is a transformation of an article, which is commercially different from the one, which is converted. The essence of manufacture is the change of one object to another for the purpose of making it marketable. The essential point thus is that, in manufacture something is brought into existence, which is different from that, which originally existed in the sense that the thing produced is by itself a commercially different commodity whereas in the case of processing it is not necessary to produce a commercially different article. (See M/s. Saraswati Sugar Mills and others v. Haryana State Board and others (1992 (1) SCC 418).
6. The prevalent and generally accepted test to ascertain that there is 'manufacture' is whether the change or the series of changes brought about by the application of processes take the commodity to the point where, commercially, it can no longer be regarded as the original commodity but is, instead, recognized as a distinct and new article that has emerged as a result of the process. There might be borderline cases where either conclusion with equal justification can be reached. Insistence on any sharp or intrinsic distinction between 'processing and manufacture', results in an oversimplification of both and tends to blur their interdependence. (See Ujagar Prints v. Union of India (1989 (3) SCC 488).
7. To put it differently, the test to determine whether a particular activity amounts to 'manufacture' or not is: Does a new and different good emerge having distinctive name, use and character. The moment there is transformation into a new commodity commercially known as a distinct and separate commodity having its own character, use and name, whether be it the result of one process or several processes 'manufacture' takes place and liability to duty is attracted. Etymologically the word 'manufacture' properly construed would doubtless cover the transformation. It is the transformation of a matter into something else and that something else is a question of degree, whether that something else is a different commercial commodity having its distinct character, use and name and commercially known as such from that point of view, is a question depending upon the facts and circumstances of the case. (See Empire Industries Ltd. v. Union of India (1985 (3) SCC 314).
8. The aforesaid aspects were highlighted in Kores India Ltd., Chennai v. Commissioner of Central Excise, Chennai (2005 (1) SCC 385) in the background of Central Excise Act, 1944 (in short the 'Excise Act') and Central Excise Rules, 1944 (in short the 'Excise Rules') and Central Excise Tariff Act, 1985 (in short the 'Tariff Act'). The stand of the revenue was that it amounted to "manufacture", contrary to what has been pleaded in these cases. This Court held that it amounted to manufacture.
9. The matter can be looked at from another angle. In CIT v. Sesa Goa Ltd. [2004] (271) ITR 331 this Court considered the meaning of word 'production'. The issue in that case was whether the extraction and processing of iron ore amounted to manufacture or not in view of the various processes involved and the various processes would involve production within the meaning of Section 32A of the Act. It was inter alia observed as under:
There is no dispute that the plant in respect of which the assessee claimed deduction was owned by it and was installed after March 31, 1976, in the assessee's industrial undertaking for excavating, mining and processing mineral ore. Mineral ore is not excluded by the Eleventh Schedule. The only question is whether such business is one of manufacture or production of ore. -The issue had arisen before different High Courts over a period of time. The High Courts have held that the activity amounted to "production" and answered the issue in question in favour of the assessee. The High Court of Andhra Pradesh did so in CIT v. Singareni Collieries Co. Ltd. [1996] 221 ITR 48, the Calcutta High Court in Khalsa Brothers v. CIT [1996] 217 ITR 185 and CIT v. Mercantile Construction Co. [1994] 74 Taxman 41 (Cal) and the Delhi High Court in CIT v. Univmine (P.) Ltd. [1993] 202 ITR 825. The Revenue has not questioned any of these decisions, at least not successfully, and the position of law, therefore, was taken as settled.
The reasoning given by the High Court, in the decisions noted by us earlier, is, in our opinion, unimpeachable. This court had, as early as in 1961, in Chrestian Mica Industries Ltd. v. State of Bihar [1961] 12 STC 150, defined the word "Production", albeit, in connection with the Bihar Sales Tax Act, 1947. The definition was adopted from the meaning ascribed to the word in the Oxford English Dictionary as meaning "amongst other things that which is produced; a thing that results from any action, process or effort, a product; a product of human activity or effort". From the wide definition of the word "production", it has to follow that mining activity for the purpose of production of mineral ores would come within the ambit of the word "production" since ore is "a thing", which is the result of human activity or effort. It has also been held by this court in CIT v. N.C. Budharaja & Co. [1993] 204 ITR 412 that the word "production" is much wider than the word "manufacture". It was said (page 423) :
The word 'production' has a wider connotation than the word 'manufacture'. While every manufacture can be characterised as production, every production need not amount to manufacture ……..
The word 'production' or 'produce' when used in juxtaposition with the word 'manufacture' takes in bringing into existence new goods by a process which may or may not amount to manufacture. It also takes in all the by-products, intermediate products and reside rodeos which emerge in the course of manufacture of goods."
10. In "Words and Phrases" 2nd Edn. by Justice R. P. Sethi the expressions 'produce' and 'production' are described as under:
"In Webster's New International Dictionary, the word "produce" means something that is brought forth either naturally or as a result of effort and work; a result produced. In Black's Law Dictionary, the meaning of the word 'produce' is to 'bring into view or notice; to bring to surface'. A reading of the aforesaid dictionary meanings of the word 'produce' does indicate that if a living creature is brought forth, it can be said that it is produced. (See Commissioner of Income Tax v. Venkateswara Hatcheries (P) Ltd. (1999 (3) SCC 632), Commissioner of Income Tax, Orissa and Ors. v. M/s N.C. Budharaja and Company and Ors. (1994 Supp 1 SCC 280).
Production or produce- The word 'production' or 'produce' when used in juxtaposition with the word 'manufacture' takes in bringing into existence new goods by a process, which may or may not amount to manufacture. It also takes in all the byproducts, intermediate products and residual products, which emerge in the course of manufacture of goods. The expressions manufacture' and 'produce' are normally associated with movables articles and goods, big and small but they are never employed to denote the construction activity of the nature involved in the construction of a dam or for that matter a bridge, a road and a building. (See Moti Laminates Pvt. Ltd. and Anr. v. Collector of Central Excise, Ahmedabad (1995 (3) SCC 23).
11. In Advanced Law Lexicon, 3rd Edn. by P. Ramanatha Aiyar, the expressions 'production' and 'manufacture' are described as under:
"'Production' with its grammatical variations and cognate expressions; includes—
(i) packing, labeling, relabelling of containers.
(ii) re-packing from bulk packages to retail packages, and (iii) the adoption of any other method to render the product marketable.
'Production' in relation to a feature film, includes any of the activities in respect of the making thereof. (Cine Workers and Cinema Theatre Workers (Regulations of Employment) Act (50 of 1981) S.2(i).)
The word 'production' may designate as well a thing produced as the operation of producing; (as) production of commodities or the production of a witness.
'Manufacture' includes any art, process or manner of producing, preparing or making an article and also any article prepared or produced by manufacture. (Patent and Designs Act (2 of 1911), S.2(10).
'Manufacture' includes any process-
	(i)
	 
	incidental or ancillary to the completion of a manufactured product; and

	(ii)
	 
	which is specified in relation to any goods in the section or Chapter notes of the First Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) as amounting to manufacture, or, and the word 'manufacturer' shall be constructed accordingly and shall include not only a person who employs hired labour in the production or manufacture of excisable goods but also any person who engages in their production or manufacturer on his own account.

	(iii)
	 
	which is specified in relation to any goods by the Central Government by notification in the Official Gazette as amounting to manufacture. (Central Excise Act (1 of 1944) S.2(f))."


14. At this stage, it may be worthwhile to note that the ITAT in the order impugned before us has taken note of number of judicial pronouncements of not only the various High Courts but also of the Hon'ble Supreme Court and proceeded to determine the issue in the following manner:
'9.1 Now, we may refer to some of the judicial precedents on the issue. The Hon'ble J & K High Court in the matter of CIT v. Abdul Ahad Najar, 248 ITR 744 (J&K) considered the question, whether the undertaking of a n assessee engaged in extraction of timber from forest and conversion of same into logs, planks, etc. constituted an industrial undertaking within the meaning of section 80J(4) of the Act or not ? In this case, the assessee claimed that it was engaged in the manufacture and production of articles. The case of the assessee was that the planks sawn out of logs and, articles produced therefrom were different in shape from the logs and the trees. However, the Assessing Officer did not accept the contention of the assessee as according to him the assessee did not manufacture or produce any article. According to the Assessing Officer, the process of converting trees into logs did not involve much sawing operations as after felling the trees, it had been cut into logs and sold as such. The Revenue also contended that the process of sawing of logs into planks also did not involve any manufacture of articles and that manufacturing process could not be carried out by bare hands without the aid of machinery. The claim of the assessee was, however accepted by the Appellate Commissioner, who held that the use of machinery was not indispensible to a manufacturing process and even for the conversion of the standing trees into logs, labour was required as something is converted into something else viz. logs. He was of the view that the logs could be said to be a new product emerging out of manufacturing process. He accordingly held that the assessee was entitled to deduction under section 80J of the Income-tax Act, which was confirmed by the Tribunal. The matter was considered by the Hon'ble High Court on the above facts. The Hon'ble High Court was of the view that in order to claim relief under section 80J, an industrial undertaking must manufacture or produce articles and it was a condition precedent. The Hon'ble High Court observed that the assessee cut trees in the forest, converted them not only into logs but also into planks and other articles for the purpose of sale. As a forest lessee, the assessee's business was to cut standing trees and to extract timber and convert the same into form of logs, planks, etc. f or the purpose of sale. It was observed that the logs and planks could never be known as trees; that the two are undoubtedly different from the standing trees. The Hon'ble High Court accordingly upheld the stand of the assessee. It is clear from the above that the activity of the forest lessees of extraction of timber from the forest and conversion of the same into logs, planks, etc. is understood to be a manufacturing process. The Hon'ble High Court on the question of manufacturing further held as under:—
"Otherwise also, it is clear that the activity undertaken by the assessee clearly amounts to manufacture and production of articles. The expressions 'manufacture' and 'produce' have not been defined in the Income-tax Act. The dictionary meaning of 'manufacture' is 'transform or fashion new materials into a changed form for use'. In common parlance, manufacture means production of articles from raw or prepared materials by giving these materials new forms, qualities, properties or combinations, whether by hand labour-or by mechanical process. In other words, it means making of articles or materials commercially different from the basic components by physical labour or mechanical process, In its ordinary connotation, manufacture signifies emergence of new and different goods as understood in relevant commercial circles. So far as the meaning of the word 'produce' is concerned, though the word 'produce' has a wider connotation than the word 'manufacture', when used in juxtaposition with the word 'manufacture', it takes in bringing into existence new goods by a process which may not amount to manufacture. The activity of extraction of wood by the assessee from the forest by felling the trees and converting the same into logs, planks, sleepers and other articles, undoubtedly, falls within the definition of 'manufacture'."
9.2 The Hon'ble Supreme Court in the matter of CIT v. N.C. Budharaja & Co. [1993] 204 ITR 412 (S.C) considering a similar point of law held, "The test for determining whether manufacture can be said to have taken place is whether the commodity which is subjected to the process of manufacture can no longer be regarded as the original commodity but is recognised in the trade as a new and distinct commodity."
9.3 The Hon'ble Supreme Court in the case of CIT v. Sesa Goa Ltd. [2004] 271 ITR 331 while considering the question under section 32A(2)(b)(iii) for grant of investment allowance dealt with the question of 'production' in a case where the assessee's industrial undertaking was engaged in the business of excavating, mining and processing mineral ore. Mineral ore was not excluded by the Eleventh Schedule. The only question was whether such business was one of manufacture or production of ore. The Hon'ble Supreme Court noted that the issue was dealt with by different High Courts over a period of time, and it was held that the activity amounted to "production" and answered the issue in question in favour of the assessee. The Hon'ble Supreme Court held as under :—
"The reasoning given by the High Court, in the decisions noted by us earlier, is, in our opinion, unimpeachable. This court had, as early as in 1961, in Chrestian Mica Industries Ltd. v. State of Bihar [1961] 12 STC 150, defined the word 'production', albeit, in connection with the Bihar Sales Tax Act, 1947. The definition was adopted from the meaning ascribed to the word in the Oxford English Dictionary as meaning 'amongst other things that which is produced; a thing that results from any action, process or effort; a product; a product of human activity or effort'. From the wide definition of the word 'production', it has to follow that mining activity for the purpose of production of mineral ores would come within the ambit of the word 'production' since ore is 'a thing', which is the result of human activity or effort ...
It is, therefore, not necessary, as has been sought to be contended by learned counsel for the Revenue, that the mined ore must be a commercially new product ...
Learned counsel appearing on behalf of the assessee, correctly submitted that the other provisions of the Act, particularly section 33(1)(b)(B) read with Item No. 3 of the Fifth Schedule to the Act, would show that mining of ore is treated as 'production'. Section 35E also speaks of production in the context of mining activity. The language of these sections is similar to the language of section 32A(2). There is no reason for us to assume that the word 'production' was used in a different sense in section 32A." [ underlined for emphasis by us]
9.4 Thus, having regard to the proposition as discussed above, particularly in view of the decision in Sesa Goa Ltd. (supra) it is evident that, that the word "production" has been used in a very wide sense to mean-to bring out a new product, albeit not a commercially new product. Infact, it may be relevant to state here that, in the aforesaid judgment, The Hon'ble Supreme Court affirmed the judgment of the Hon'ble Karnataka High Court in the case of CIT v. Mysore Minerals Ltd. [2001] 250 ITR 725 (Kar.) wherein activity of cutting granite blocks into slabs and sizes and polishing them was held to be manufacturing or production of goods. It was held therein as under:
" Section 80-I also refers to profits and gains in respect of an industrial undertaking. In view of the decision given in the case of the assessee, we are of the view that the Appellate Tribunal is right in law in coming to the conclusion that the original assessment which granted the relief under sections 32A and 80-I to the assessee was not erroneous and the inference of the Commissioner of Income-tax under section 263 was not proper. The Tribunal is also right in law in holding that extracting granite from quarry and cutting it to various sizes and polishing should be considered as manufacture or production of any article or thing and the assessee's business activity must be considered as an industrial undertaking for the purpose of granting reliefs under sections 32A and 80-I of the Income-tax Act, 1961."
9.5 Further, following the judgements in the case of Sesa Goa Ltd. (supra), Mysore Minerals Ltd (supra ) and, another judgement of the Hon'ble Supreme Court in the case of Kores India Ltd. v CCE reported in 174 ELT 7 (2004), the Hon'ble Rajasthan High Court in the case of Arihant Tiles & Marbles Ltd. v ITO [2007] 295 ITR 148 (Raj.) held as under:
"Apparently, the principle applied by the Supreme Court was that if without applying the process a thing in its raw form cannot be usable and it is made usable for particular purpose, it amounts to manufacture.
The court approved the principle enunciated in Saraswati Sugar Mills v . Haryana State Board [1992] 1 SCC 418 that essence of manufacture is a change of one object to another for the purpose of making it marketable.
On this principle, the court accepted the contention that by cutting jumbo rolls into smaller sizes, a different commodity has come into existence and the commodity which was already in existence serves no purpose and no commercial use, after the process. A new name and character has come into existence. The original commodity after processing does not possess original identity. Obviously, so far as physical characteristic of jumbo rolls and its shorter version in the form of typewriter and telex roll may have the same physical properties, none the less on the basis of their different use as a marketable commodity and after being cut, the same cannot be used for the purpose for which it could be used in original shape, the activity was held to be manufacture.
The principle aptly applies to the present case. Here also, the original commodity, namely, marble block could not be used for building purposes as such until it is cut into different sizes to be used as building material. It is only by the process of cutting the marble block into slabs and tiles that it is made marketable. The marble block cannot be used for the same purpose as the marble slab or tile can be used and after the marble block has been cut into different sizes, the end product by putting it simultaneously cannot be used as a block. The principle in Kores India Ltd.'s case [2004] 3 RC 613 (SC) supports the contention of appellant." [underlined for Emphasis by us]
9.6 Also, the aforesaid view has been followed by the Hon'ble Bombay High Court in the case of CIT v. Fateh Granite (P.) Ltd. [2010] 314 ITR 32 (Bom.) and, the Hon'ble Delhi High Court in the case of CIT v Sophisticated Granite Marble Industries reported 225 CTR 410 (Del.) and, it was held that, process of purchasing marble slabs and then converting these into tiles by applying various processes like cutting, sizing, polishing so as to produce marketable tiles constitutes "manufacturing" an article.
10. Now, we may revert back to the facts of the captioned appeals. On consideration of the principles stated above and, the different steps of manufacturing through which the raw materials i.e. wire rods are processed, we are of the considered opinion that, wire so manufactured can no longer be regarded as the original commodity. Infact, the final product is recognized in the trade as a new and distinct commodity. Ostensibly, the wire rod having undergone various mechanized and chemical based processes like annealing, galvanizing etc. results into manufacture of wire with distinct name, character and use. The name of the raw material, originally is wire rod before processing and after processing, it becomes wire of different types, say paper/enamel insulated wires or strips or barbed wire, GSS/Stay Earth wire, chainlink, etc. Therefore, it is commercially distinct commodity with a distinct name. The wires so produced are used for power cables, industrial control cables, electric motors, transformers, etc. but wire rod as a raw material cannot be used as such. Therefore, a new and distinct commodity is manufactured and produced by the assessee namely wire. Infact, in Union of India and Others v. J.G. Glass Industries Ltd. and Others [1998] 2 SCC 32, the Hon'ble Supreme Court had laid down a two-fold test for determining whether a particular process amounts to 'manufacture' or not? First, whether by the said process a different commercial commodity comes into existence or whether the identity of the original commodity ceases to exist. Secondly, whether the commodity which was already in existence would not serve the desired purpose but for the said process. Applying this two-fold test to the fact situation of the appellants, it is irresistible to hold that the process undertaken by the appellants amount to manufacture.
11. Infact, Hon'ble Madras High Court's decision in the case of Tamil Nadu Heat Treatment & Fetting Services (P) Ltd. (supra) supports the case of the appellant. In this case, the assessee was receiving un-treated crankshafts, forgings and castings from its clients and was subjecting them to heat treatment to toughen them up for being used as automobile spare parts. The said activity was held to be a manufacturing activity by the Hon'ble High Court. The Hon'ble Madras High Court held as under:
"12. In the backdrop and setting of the principles, as enunciated by the Supreme Court and various High Courts as relatable to the activity of "manufacture" of "processing of goods" and in the light of the various literature and books of foreign authors, relatable to the qualitative change having been brought about by well termed process, as referred to above, we may now proceed to consider and decide the moot question as to whether the activities carried on by the assessee namely, receiving untreated crankshafts and forgings and castings from its clients and subjecting them to heat treatment to toughen them up for being used as automobile spare parts can ever the construed as activities relatable to manufacture and, consequently enable it to claim investment allowance under s. 32A of the IT Act."
"13. We have to take note of the fact that the process of heat treatment to crankshaft, etc. were absolutely essential for rendering in marketable. Automobile parts as crankshafts, need to be subjected to heat treatment to increase the wear and tear resistance to remove the inordinate stress and increase tensile strength. The raw untreated crankshafts and the like can never by used in an automobile industry. Thus, in the crankshafts subjected to the process of heat treatment etc., a qualitative change is effected, to be fit for use in automobiles, although there is no physical change in them. In such state of affairs, it cannot at all the stated that the crankshafts, subjected to heat treatment, etc. cannot at all change the status of new products of different quality for a different quality for a different purpose altogether. In this view of the matter, we are of the view that the activities of the assessee in relation to raw or untreated crankshafts being subjected to heat treatment, etc., is definitely a "manufacturing activity" entitling it to claim "investment allowance" under s. 32A of the I.T. Act. We answer questions No. 2 and 3 according." [underlined for emphasis by us]
12. From perusal of the said judgement, it is evident that even qualitative changes effected in the raw material through heating, also amounts to a 'manufacturing activity'. The aforesaid view has also been followed by the Ahmedabad Bench of the Tribunal in the case of Anil Steel Traders (supra) to hold that the activity of annealing of steel rods and coils as per the customer specifications, amounts to 'manufacture'. Thus, in light of the aforesaid judgements alone, we do not find any justification in the stand of the Revenue that the assessee did not carry out any activity of manufacturing. Undoubtedly, the process undertaken by the assessee results in qualitative change in the inputs initially use d in the process of manufacturing. The argument of the Revenue, as manifested in the assessment orders, is that, the activity does not bestow any physical change in the article to which the heat treatment was given by the assessee. In our vie w, considered in the light of the judgement of the Hon'ble Madras High Court, which again has referred to various case laws on the issue, the aforesaid argument of the Revenue is not sustained.
13. Further, even if the test of marketability is applied to the facts of the case of the appellants, the process carried out by them constitutes manufacture, as enunciated by the Hon'ble Rajasthan High Court in the case of Arihant Tiles and Marbles (P) Ltd. v ITO (supra) following the judgement of the Hon'ble Supreme Court in the case of Sesa Goa Ltd. (supra) and, Kores India (supra), since the original commodity, namely, wire rod could not be used for transformers, power cables, etc. as such, until it is drawn into enameled/insulated wires. It is only by this process that, input is made marketable as a distinct commodity and, therefore we hold, in the facts and, circumstances of the case, the process undertaken by the appellants amounts to manufacture of thing or article within the meaning of section 80IC of the Act.
14. In any case, the process amounts to production, as interpreted by the Hon'ble Supreme Court in the case of Sesa Goa Ltd. (supra) wherein it has been held that, the word "production" has been used in a very wide sense to mean to bring out a new product, may be not a commercially new product. In this case, undisputedly and, irrefutably new product has been produced as a result of the various processes undertaken by the appellant and, as such, even on this ground, the appellants are eligible for claim of deduction u/s 80IC of the Act.'
15. In CIT v. Doon Valley Rubber Industries [2014] 221 Taxman 40/[2013] 40 taxmann.com 346 this Court has taken into consideration all the relevant judgments to hold that the rubber crumb produced by the assessee therein was commercially different from its raw material and further held that it was commercially known to be different in the market. This Court proceeded to hold as under:
'5. The question as to what amounts to manufacture is no more resintegra. The three Judges Bench of the Apex Court in the case of Aspinwall & Co. Ltd. v. CIT [2001] 251 ITR 323, has expounded thus:
….."The word "manufacture" has not been defined in the Act. In the absence of a definition of the word "manufacture" it has to be given a meaning as is understood in common parlance. It is to be understood as meaning the production of articles for use from raw or prepared materials by giving such materials new forms, qualities or combinations whether by hand labour or machines. If the change made in the article results in a new and different article then it would amount to a manufacturing activity."
6. In the latest decision of the Apex court in the case of ITO v. Arihant Tiles & Marbles (P.) Ltd. [2010] 320 ITR 79 after analyzing its earlier decisions and including in the case of Aman Marble Industries P. Ltd. v. Collector of Central Excise, [2003] 157 ELT 393 (SC) it has been noted that the expression used in Section 80IA - which is analogous to the expression used in Section 801B, which uses words manufactures or produces, as applicable to the present case - mandates the Court to consider not only word "manufacture" but also the connotation of word "production". Having noted this position, the Court went on to observe that the said expressions have wider meaning as compared to the word "manufacture". Further, the word "production", means manufacture plus something in addition thereto. The Court also noticed the exposition in CIT v. Sesa Goa Ltd. [2004] 271 ITR 331 (SC) wherein it has been held that while every manufacture can constitute production, every production did not amount to manufacture. Further, the test for determining whether manufacture can be said to have taken place is whether the commodity, which is subjected to a process, can no longer be regarded as original commodity, but is recognized in trade as a new and distinct commodity. Further, the word "production", when used in juxtaposition with the word "manufacture" takes in bringing into existence new goods by a process which may or may not amount to manufacture. The word "production" takes in all the by-products, intermediate products and residual products, which emerge in the course of manufacture of goods.'
16. The word 'manufacture' and 'processing' came up for consideration before the Hon'ble Supreme Court in its recent judgment in Mamta Surgical Cotton Industries v. Asstt. Commissioner (Anti-Evasion) [2014] 4 SCC 87. Though in that case the Hon'ble Supreme Court was dealing with an entirely different Act and the word 'manufacture' therein was in no manner pari materia with the term 'manufacture', now introduced in the Income Tax Act, how even the judgment assumes importance as it has dealt with the word 'manufacture' and 'processing' in detail alongwith relevant case law and held as under:
'13. It is, therefore, relevant to notice the definition of 'manufacture' as defined in the dictionary clause of the Act. Section 2(27) of the Act defines the expression 'manufacture' as under:
"2.(27) "manufacture" includes every processing of goods which bring into existence a commercially different and distinct commodity but shall not include such processing as may be notified by the State Government."
The definition aforesaid is an inclusive definition and therefore would encompass all processing of goods which would produce new commodity which is commercially different and distinctly identifiable from the original goods. The definition however excludes all such mechanisms of processing of goods which have been notified by the State Government to the said effect. Admittedly, no such exclusion in respect of the process in analysis for surgical cotton has been notified by the State Government. Therefore, the process of transformation has to be tested on the anvil of proposition whether surgical cotton is processed such that it is commercially different and distinctly identifiable than cotton.
14. The essential test for determining whether a process is manufacture or not has been the analysis of the end product of such process in contradistinction with the original raw material. In 1906, Darling, J. had subtly explained the quintessence of the expression "manufacture" in McNichol and Anor v. Pinch, [1906] 2 KB 352 as under:
"…I think the essence of making or of manufacturing is that what is made shall be a different thing from that out of which it is made."
15. In order to understand the finer connotation of the expression 'manufacture', it may be useful to refer to the decision of this Court in the case of Empire Industries Limited and Ors. v. Union of India and Ors. [1985] 2 SCC 314, wherein this Court after exhaustively noticing the views of the Indian Courts, Privy Council and this Court had stated as under: (SCC p.329, para 24)
"24. …..'14. …….'Manufacture" implies a change, but every change is not manufacture and yet every change of an article is the result of treatment, labour and manipulation. But something more is necessary and there must be transformation; a new and different article must emerge having a distinctive name, character or use. '*"
(CCE v. Osnar Chemical (P) Ltd. [2012] 2 SCC 282; Jai Bhagwan Oil & Flour Mills v. Union of India [2009] 14 SCC 63; Crane Betel Nut Powder Works v. Commr. of Customs & Central Excise [2007] 4 SCC 155; CIT v. Tara Agencies [2007] 6 SCC 429; Ujagar Prints (II) v. Union of India 1986 Supp SCC 652; Saraswati Sugar Mills v. Haryana State Board [1992] 1 SCC 418; Gramophone Co. of India Ltd. v. Collector of Customs [2000] 1 SCC 549; CCE v. Rajasthan State Chemical Works [1991] 4 SCC 473; CCE v. Technoweld Industries [2003] 11 SCC 798; Metlex (I) (P) Ltd. v. CCE [2005] 1 SCC 271; Aman Marble Industries (P) Ltd. v. CCE [2005] 1 SCC 279; Shyam Oil Cake Ltd. v. CCE [2005] 1 SCC 264; South Bihar Sugar Mills Ltd. v. Union of India [1968] 3 SCR 21; Laminated Packings (P) Ltd. v. CCE [1990] 4 SCC 51; Dy. CST v. Coco Fibres 1992 Supp (1) SCC 290; CST v. Jagannath Cotton Co. [1995] 5 SCC 527; Ashirwad Ispat Udyog v. State Level Committee [1998] 8 SCC 85; State of Maharashtra v. Mahalaxmi Stores [2003] 1 SCC 70; Aspinwall & Co. Ltd. v. CIT [2001] 7 SCC 525; J.K. Cotton Spg. & Wvg. Mills Co. Ltd. v. STO [1965] 1 SCR 900; CCE v. Kiran Spg. Mills [1988] 2 SCC 348 and Park Leather Industry (P) Ltd. v. State of U.P. [2001] 3 SCC 135).
16. The following observations by the Constitution Bench of this Court in Union of India v. Delhi Cloth & General Mills Co. Ltd. 1963 Supp (1) SCR 586 where the change in the character of raw oil after being refined fell for consideration are also quite apposite: (AIR p.794, para 14)
"14. … The word 'manufacture' used as a verb is generally understood to mean as 'bringing into existence a new substance' and does not mean merely 'to produce some change in a substance.'……"
17. For determining whether a process is "manufacture" or not, this Court in Union of India v. J.G. Glass Industries Ltd. [1998] 2 SCC 32 has laid down a two-pronged test. Firstly, whether by such process a different commercial commodity comes into existence or whether the identity of the original commodity ceases to exist and secondly, whether the commodity which was already in existence would serve no purpose but for the said process. In light of the said test it was held that printing on bottles does not amount to manufacture.
18. A Constitution Bench of this Court in Devi Das Gopal Krishnan v. State of Punjab [1967] 3 SCR 557 observed that if by a process a different identity comes into existence then it can be said to be "manufacture" and therefore, when oil is produced out of the seeds the process certainly transforms raw material into different article for use.
19. In CCE v. S.R. Tissues (P) Ltd. [2005] 6 SCC 310, the issue for consideration was whether the process of unwinding, cutting and slitting to sizes of jumbo rolls into toilet rolls, napkins and facial tissue papers amounted to manufacture. While holding that the said process did not amount to manufacture this Court inter alia, held as under: (SCC p.317, para 12)
"12. … However, the end use of the tissue paper in the jumbo rolls and the end use of the toilet rolls, the table napkins and the facial tissues remains the same, namely, for household or sanitary use. The predominant test in such a case is whether the characteristics of the tissue paper in the jumbo roll enumerated above is different from the characteristics of the tissue paper in the form of table napkin, toilet roll and facial tissue. In the present case, the Tribunal was right in holding that the characteristics of the tissue paper in the jumbo roll are not different from the characteristics of the tissue paper, after slitting and cutting, in the table napkins, in the toilet rolls and in the facial tissues." (Emphasis Supplied)
20. At this stage the discussion of difference between "processing" and "manufacture" holds much relevance to well appreciate the contention canvassed by Shri Giri that the transformation of cotton into surgical cotton would be mere processing and not manufacture.
21. According to Oxford English Dictionary one of the meanings of the word "process" is "a continuous and regular action or succession of actions taking place or carried on in a definite manner and leading to the accomplishment of some result". In Chambers 21st Century Dictionary, the term "process" has been defined as
"Process.- (1) a series of operations performed during manufacture, etc. (2) a series of stages which a product, etc. passes through, resulting in the development or transformation of it."
22. In East Texas Motor Freight Lines v. Frozen Food Express, 351 US 49 the Supreme Court of United States of America has held that the processing of chicken in order to make them marketable but without changing their substantial identity did not turn chicken from agriculture commodities into manufactured commodities.
23. A three-Judge Bench of this Court in Pio Food Packers case (supra) has dealt with the distinction between "manufacture" and "processing". Therein the appeals were filed against the order of the Kerala High Court holding that the turnover of pineapple fruits purchased for preparing pineapple slices for sale in sealed cans is not covered by Section 5- A(1)(a) of the Kerala General Sales Tax Act, 1963. This Court while deciding whether such conversion of pineapple fruit into pineapple slices for sale in sealed cans amounted to manufacture or not has observed as follows: (SCC p. 176, para 5)
"5. ……Commonly, manufacture is the end result of one [or] more processes through which the original commodity is made to pass. The nature and extent of processing may vary from one case to another, and indeed there may be several stages of processing and perhaps a different kind of processing at each stage. With each process suffered, the original commodity experiences a change. But it is only when the change, or a series of changes, take the commodity to the point where commercially it can no longer be regarded as the original commodity but instead is recognised as a new and distinct article that a manufacture can be said to take place. Where there is no essential difference in identity between the original commodity and the processed article it is not possible to say that one commodity has been consumed in the manufacture of another. Although it has undergone a degree of processing, it must be regarded as still retaining its original identity."(Emphasis Supplied)
This Court held that when the pineapple fruit is processed into pineapple slices for the purpose of being sold in sealed cans, there is no consumption of the original pineapple fruit for the purpose of manufacture. Pineapple retains its character as fruit and whether canned or fresh, it could be put to the same use and utilized in similar fashion.
24. In Sterling Foods case (supra) this Court has observed that processed and frozen shrimps, prawns and lobsters cannot be regarded as commercially distinct commodity from raw shrimps, prawns and lobsters. The aforesaid view has further been adopted and applied by this Court in Shyam Oil Cake Ltd. case (supra) wherein the classification of refined edible oil after refining was under consideration and on similar lines it was held that the process of refining of raw edible vegetable oil did not amount to manufacture.
25. In Aman Marble Industries case (supra), this Court has held that the cutting of marble blocks into smaller pieces would not be a process of manufacture for the reason that no new and distinct commercial product came into existence as the end product still remained the same and thus its original identity continued.
26. This Court in Crane Betel Nut Powder Works case (supra) citing the earlier decision in Brakes India Ltd. v. Supdt. of Central Excise [1997] 10 SCC 717 wherein the process of drilling, trimming and chamfering was said to amount to "manufacture", has reiterated that if by a process, a change is effected in a product and new characteristic is introduced which facilitates the utility of the new product for which it is meant, then the process is not a simple process, but a process incidental or ancillary to the completion of a manufactured product.
27. In Kores India Ltd. v. CCE [2005] 1 SCC 385 the cutting of duty-paid typewriter/telex ribbons in jumbo rolls into standard predetermined lengths was considered by this Court and it was held that such cutting brought into existence a commercial product having distinct name, character and use and amounted to "manufacture" and attracted the liability to duty. In Standard Fireworks Industries v. Collector of Central Excise [1987] 1 SCC 600 this Court held that cutting of steel wires and the treatment of paper is a process for the manufacture of goods in question.
28. In Lal Kunwa Stone Crusher case (supra), the decision relied upon by Shri Giri, this Court has considered that whether on crushing stone boulders into gitti, stone chips and dust different commercial goods emerge so as to amount to manufacture as per the definition of "manufacture" under Section 2(e-1) of the U.P. Sales Tax Act, 1948 and observed that even if gitti, kankar, stone ballast, etc. may all be looked upon as separate in commercial character from stone boulders offered for sale in the market, "stone" as under the relevant Entry is wide enough to include the various forms such as gitti, kankar, stone ballast. It is in this light, that the Court had opined that stone gitti, chips, etc. continue to be identifiable with the stone boulders.'
After taking into consideration the entire law on the subject, the Hon'ble Supreme Court has finally concluded as under:
"35. It is trite to state that "manufacture" can be said to have taken place only when there is transformation of raw materials into a new and different article having a different identity, characteristic and use. While mere improvement in quality does not amount to manufacture, when the change or a series of changes transform the commodity such that commercially it can no longer be regarded as the original commodity but recognised as a new and distinct article."
17. In fairness to counsel for the parties, we may place on record that they cited several other reported and unreported decisions. That indeed, indicates their industry. However, we are of the considered opinion that the question to be answered in this appeal can conveniently be answered only with reference to the exposition in the decisions of the Apex Court and the decision of this Court in Doon Valley Rubber Industries case (supra), referred to above, for which reason, we are not burdening this judgment with the other citations pressed into service by the respective counsel, across the Bar.
18. From the perusal of the factual aspects, it is evident that the qualitative changes effected in the raw material by various means like annealing, quenching, acid pickling and flux application, galvanizing and following the zinc hot dip, definitely amounts to manufacture. There is a complete transformation of raw materials into a new and different article having a different identity, characteristic and use. The series of changes transform the commodity into a different commercial commodity whereby it can no longer be regarded as the original commodity but recognised as a new and distinct article.
19. Further, keeping in mind the exposition of law set out above, we have no hesitation in concluding that the Appellate Tribunal was justified in concluding that the paper insulated wires and strips of copper and aluminium being manufactured/processed by the assessees were commercially different from its raw material and further it is commercially known different in the market. In other words, the assessees were engaged in the manufacture of the product and, therefore, were entitled to the deductions claimed under Section 80 IC of the Act. We find no reason to disagree with the said opinion of the Tribunal and the question No.1 is, therefore, answered accordingly against the revenue.
Question No.2:
20. The learned counsel for the revenue has heavily relied upon the judgment of the Hon'ble Supreme Court in the case of Technoweld Industries Ltd. (supra), to contend that the case of assessees is fully covered by the ratio laid down in the aforesaid case. We have considered the aforesaid judgment in detail and are of the considered view that the facts in the aforesaid case were totally different from the facts in the present case. The assessee in that case was engaged in the business of wire drawing from thicker gauge to thinner gauge by cold drawing process and was in fact not engaged in manufacture or production of wire with different chemical/ electrical/mechanical properties and the product was also not made to undergo any process. Further there was no manufacture of new product, this would be clear from the following observations:
"2. In all these appeals, the respondents purchased duty paid wire rods and drew the wire into a thinner gauge. The question is whether by drawing wire into a thinner gauge, manufacture has taken place. The question is whether the wire of the thinner gauge is excisable to duty.
3. This question came to be considered by the Customs, Excise and Gold (Control) Appellate Tribunal. In the case of Vishvaman Industries v. CCE [2001] 127 ELT 155 (Trib) by an order dated 2.11.2000, it was held that the process of drawing wire from wire rods did not amount to manufacture. The Tribunal based its decision on an earlier decision of the Tribunal in the case of Jyoti Engg.Corpn. v. CCE [1989] 42 ELT 100. In Jyoti case, the tariff entry concerned was 26-AA (ia) which included bars, rods, coils, wires etc. The Tribunal has held that the raw material was a wire rod and the final product was also a wire. It has held that no new product has come into existence and that there was no manufacture. Civil appeals filed against both the aforementioned decisions were dismissed.
	 
	**
	**
	**


7. This Court was also taken through the processes which are undergone by the manufacturer and which have been set out in some of the orders passed by the Commissioner. It was submitted that the raw material is a rod falling under Tariff Item 72.13 and/or 72.15 whereas after processing a distinct and separate marketable product falling under Tariff Item 72.17 has come into existence. It was submitted that the market price of both the products is also different inasmuch as the cost of the raw material was approximately Rs.13,000 per metric ton whereas for the final product the market price was approximately Rs.15,000 per metric ton. It was submitted that under these circumstances, the Court must now hold that the earlier decisions of the Tribunal are not correct and that the final product i.e. the wire which is drawn by the cold drawing process is an excisable product.
8. We are unable to agree with the submission. It is to be seen that the initial product was a wire rod. The ultimate product is also a wire. All that is done is that the gauge of the rod is made thinner and the product is finished a little better. In our view the earlier decisions of the Tribunal are correct. There is no manufacture of a new product. Merely because there are two separate entries does not mean that the product becomes excisable. The product becomes excisable only if there is manufacture."
Now, insofar as these cases are concerned, we after taking into consideration the factual and legal aspects while answering question No.1, have already held that the process being carried out by the assessees amounts to manufacture or production and, therefore, the assessees are eligible for deduction under Section 80IC of the Income Tax Act.
Accordingly, this question also stands answered against the revenue.
21. In view of the findings recorded above, we find no merit in these appeals and accordingly, the same are dismissed, so also the pending application(s), if any. The parties are left to bear their own costs. An authenticated copy of this judgment be placed in all the connected files.
RANJAN 

*In favour of assessee.
IT: Depreciation on purchased assets is to be reduced from income for determining percentage of funds applied for purpose of trust
IT: Where assessee-trust awarded contract to proprietary concern of one of managing trustees on competitive basis and profit earned by said concern was quite reasonable, there was no violation of section 13(2)(c)
IT : Where assessee-trust advanced huge sums to one S to be adjusted against charges for using facilities of S, but no detail of charges were given, matter was to be remanded to ascertain reasonableness of charges
IT : Purchasing of gold by a trust on plea of distribution of gold medals to be given to meritorious students was an investment in gold bullion in violation of section 11(5)
■■■
[2014] 52 taxmann.com 139 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'C'
Deputy Commissioner of Income-tax (Exemptions)-II
v.
Sri Vekkaliamman Educational & Charitable Trust*
DR. O.K. NARAYANAN, VICE-PRESIDENT 
AND VIKAS AWASTHY, JUDICIAL MEMBER 
IT APPEAL NO. 970 (MDS.) OF 2014
[ASSESSMENT YEAR 2010-11] 
SEPTEMBER  10, 2014 
I. Section 13 of the Income-tax Act, 1961 - Charitable or religious trust - Denial of exemption (Sub-section (1)(c)) - Assessment year 2010-11 - Assessee public charitable trust purchased asset - While determining percentage of funds applied for purpose of trust, it claimed reduction of depreciation from income - Revenue opined that assessee could not claim benefit of depreciation on assets, cost of which was a part of application of income; same would tantamount to double benefit to assessee - Whether income of assessee being exempt, there was no double deduction by assessee - Whether assessee was entitled for depreciation - Held, yes [Paras 6] [In favour of assessee] 
II. Section 13 of the Income-tax Act, 1961 - Charitable or religious trust - Denial of exemption (Sub-section (2)(c)) - Assessment year 2010-11 - Assessee made payment for contract work to a firm owned by one of managing trustees of assessee - As per revenue, payments made to said firm was prohibited - Whether since contract was awarded on competitive basis and profit earned by firm was quite reasonable, provisions of section 13(2)(c) was not violated - Held, yes [Paras 7 and 8] [In favour of assessee] 
III. Section 13 of the Income-tax Act, 1961 - Charitable or religious trust - Denial of exemption (Advance payment) - Assessment year 2010-11 - Assessee advanced huge sums to one SAMS for using infrastructure facilities of SAMS for providing maritime courses to its students and advance paid was to be adjusted against charges for using facilities - However, assessee had not given details of charges to be paid - Whether since reasonableness of charges had to be ascertained to ensure compliance of provision of section 13(2)(c), issue required fresh consideration - Held, yes [Paras 10 and 11] [In favour of revenue/Matter remanded] 
IV. Section 11 of the Income-tax Act, 1961 - Charitable or religious trust - Exemption of income from property held under (Investment in gold bullion) - Assessment year 2010-11 - Assessee purchased gold in form of sovereigns and coins for distribution to meritorious students - Certain coins were distributed as prizes - Due to frequent raise in price of gold, assessee dispensed with distribution of gold medals and sold balance gold - Assessee did not produce any details of meritorious students who were awarded gold medals - Whether purchasing of gold by assessee was not application of funds but an investment in gold bullion in violation of provisions of section 11(5) - Held, yes [Paras 12 and 13][In favour of revenue] 
FACTS - I
 
	■ 
	 
	The revenue had assailed the findings of Commissioner (Appeals) in allowing depreciation on assets purchased by the assessee-trust. The stand of the revenue was that the assessee was not entitled for depreciation on assets purchased, as the cost of assets was considered as application of income. Allowing depreciation would tantamount to grant of double benefit to the assessee.

	■ 
	 
	On second appeal:


HELD - I
 
	■ 
	 
	The Punjab and Haryana High Court in the case of CIT v. Market Committee [2011] 330 ITR 16 /[2012] 20 taxmann.com 559 has dealt with a similar issue. The Court dismissing the appeal of revenue held that the income of the assessee being exempt, the assessee is only claiming that depreciation should be reduced from the income for determining percentage of funds which had to be applied for the purpose of the trust. There is no double deduction claimed by the assessee. In view of the said law laid down by the High Court, the assessee is entitled for claiming depreciation. The issue in appeal is squarely covered by the decision of the Punjab and Haryana High Court. Hence, this ground of appeal of the revenue is dismissed. [Para 6]


FACTS - II
 
	■ 
	 
	The revenue had challenged the findings of Commissioner (Appeals) in allowing the payment made for contract work to a firm owned by one of the Managing Trustees of the assessee. The assessee had allotted certain civil work to a firm. Payment was made to the said firm. The revenue had alleged that there was violation of the provisions of section 13(2)(c).

	■ 
	 
	On second appeal:


HELD - II
 
	■ 
	 
	The firm is the proprietary concern of one of the managing trustees. As per the stand of the revenue, the payments made to the said firm is hit by the provisions of section 13(2)(c) read with section 13(3). The assessee has placed on record a copy of the order of the co-ordinate Bench of the Tribunal in Dy. DIT(Exemptions) v. Sri Vekkaliamman Educational & Charitable Trust [2013] 40 taxmann.com 478 (Chennai) in the assessee's own case for the assessment year 2009-10, wherein similar issue has been decided in favour of the assessee in which it was held that the construction contract has been awarded to the firm on the basis of open bid. Since, the firm quoted lowest rates, the contract was awarded to the firm. The Commissioner (Appeals) has given a categoric finding that in cases of civil construction contracts, especially were not proper books are maintained the Act recognizes normal profit margins at 8 per cent. Whereas, the firm has earned a profit of 5.8 per cent which is very reasonable. Therefore since, the contract was awarded on competitive basis and the profit earned is reasonable, the provisions of section 13(2)(c) are not violated. [Para 7]

	■ 
	 
	In the assessment year under consideration, the assessee has paid Rs. 5.02 Crores and the firm has allegedly earned net profit of Rs. 21.51 Lakhs. The profit earned by the firm is 4.28 per cent which is quite reasonable. For the reasons stated in the order of Tribunal re-produced herein above, the present issue in appeal of the revenue is dismissed. [Para 8]


FACTS - III
 
	■ 
	 
	The revenue has assailed the findings of the Commissioner (Appeals) with regard to advances made to SAMS in violation of the provision of section 13(1)(c).

	■ 
	 
	On second appeal:


HELD - III
 
	■ 
	 
	The department has pointed that the assessee has advanced huge sums to SAMS as fee for the services. The said advances were not adjusted and were still outstanding in the books of SAMS. The stand of assessee is, it is using infrastructure facilities of SAMS for providing maritime courses to its students. The assessee is using infrastructure facilities without payment of any charges. The advance paid is to be adjusted against the charges for using facilities. [Para 9]

	■ 
	 
	The assessee has not given any reason as to why the amount advanced to SAMS has not been so for appropriated towards charges for using infrastructure facilities. The findings of the Commissioner (Appeals) on the issue are sketchy. The assessee has not given the details of charges to be paid/adjusted for using infrastructrue facilities provided by SAMS. The said payments may not fall within the mischief of section 13(3)(a) read with section 13(1)(c), but the reasonableness of the charges has to be ascertained to ensure compliance of the provisions of section 13(2)(c). [Para 10]

	■ 
	 
	The issue needs a revisit to the Commissioner (Appeals) for fresh consideration. The Commissioner (Appeals) shall ascertain the nature of infrastructure facilities availed of by the assessee and reasonableness of the charges vis-a-vis facilities Thus, the ground of appeal of the revenue is allowed for statistical purpose. [Para 11]


FACTS - IV
 
	■ 
	 
	The revenue has impugned the findings of the Commissioner (Appeals) with respect to investment made by the assessee in gold bullions in violation of the provisions of section 11(5).


HELD - IV 
 
	■ 
	 
	The assessee has admitted to have purchased gold. The gold was allegedly purchased in the form of sovereigns and coins of different denominations for distribution to meritorious students. The contention of the assessee is that out of total gold bullion, certain gold was distributed as prizes. However, due to frequent rise in prices of gold, the assessee dispensed with distribution of gold medals and sold the balance gold in the subsequent year. From the examination of records, it is observed that the assessee has not produced any details of meritorious students who have been awarded with the gold medals. The Commissioner (Appeals) has erred in accepting bald assertions of the assessee, which are without any basis. [Para 12]

	■ 
	 
	Therefore, purchase of gold by the assessee was not application of funds but an investment in gold bullion. The assessee has made investment in gold bullion in violation of the provisions of section 11(5). Accordingly, the income earned by the assessee from the sale of gold is liable to be taxed, in accordance with law. This ground of appeal of the revenue is allowed. [Para 13]


CASE REVIEW - I
 
CIT v. Market Committee [2011] 330 ITR 16/[2012] 20 taxmann.com 559 (Punj. & Har.) (para 6) followed.
CASE REVIEW - II
 
Dy. DIT v. Sri Vekkaliamman Educational & Charitable Trust [2013] 40 taxmann.com 478 (Chennai) (para 7) followed.
CASES REFERRED TO
 
DIT v. Bharat Diamond Bourse [2003] 259 ITR 280/126 Taxman 365 (SC) (para 3), CIT v. Market Committee [2011] 330 ITR 16/[2012] 20 taxmann.com 559 (Punj. & Har.) (para 4) and Dy. DIT(Exemptions) v. Sri Vekkaliamman Educational & Charitable Trust [2013] 40 taxmann.com 478 (Chennai) (para 7).
N. Madhavan, Jt. CIT  for the Appellant. G. Seetharaman, Chartered Accountant  for the Respondent.
ORDER
 
Vikas Awasthy Judicial Member - The appeal has been filed by the Revenue against the order of the Commissioner of Income-tax (Appeals)-VII, Chennai dated December 27, 2013 relevant to the assessment year (AY) 2010-11.
2. The assessee is a registered public charitable trust. The assessee filed its return of income for the assessment year 2010-11 on October 18, 2010 declaring "nil" taxable income. The case of the assessee was selected for scrutiny and notice under section 143(2) of the Income-tax Act, 1961 (hereinafter referred to as "the Act") was issued to the assessee on September 14, 2011. The Assessing Officer in scrutiny assessment made certain additions/disallowances and determined the taxable income of the assessee as Rs. 2,52,28,792. Aggrieved by the assessment order dated February 15, 2013 the assessee filed an appeal before the Commissioner of Income-tax (Appeals). The Commissioner of Income-tax (Appeals) vide impugned order allowed the appeal of the assessee in full. Now, the Revenue has come in appeal before the Tribunal impugning the findings of the Commissioner of Income-tax (Appeals).
3. In appeal, the Revenue has raised as many as six grounds. Ground Nos. 1 and 6 are general in nature. In ground No. 2, the Revenue has assailed the findings of the Commissioner of Income-tax (Appeals) in allowing depreciation on assets purchased by the assessee-trust. The stand of the Revenue is that the assessee is not entitled for depreciation on assets purchased, as the cost of assets was considered as application of income. Allowing depreciation will tantamount to grant of double benefit to the assessee. In ground No. 3, the Revenue has challenged the findings of the Commissioner of Income-tax (Appeals) in allowing the payment made for contract work to a firm owned by one of the managing trustees of the assessee. The assessee had allotted certain civil work to M/s. Vekkaliamman Builders and Promoters. Payment of Rs. 5.02 crores was made to the said firm. The Revenue has alleged that there is violation of the provisions of section 13(2)(c) of the Act. In the fourth ground of appeal, the Revenue has assailed the findings of the Commissioner of Income-tax (Appeals) with regard to advances made to M/s. Southern Academy of Maritime Studies Pvt. Ltd., (in short M/s. SAMS Pvt. Ltd.) in violation of the provision of section 13(1)(c) of the Act. In order to support his submissions, the learned Departmental representative has placed reliance on the decision of the hon'ble Supreme Court of India in the case of DIT v. Bharat Diamond Bourse [2003] 259 ITR 280/126 Taxman 365 . In ground No. 5 of the appeal, the Revenue has impugned the findings of the Commissioner of Income-tax (Appeals) with respect to investment made by the assessee in gold bullions in violation of the provisions of section 11(5) of the Act. The learned Departmental representative contended that the assessee made investment in gold bullion to the tune of Rs. 26.85 lakhs with M/s. Prince Gen and Jewellery P. Ltd., and M/s. Joyalukkas. The learned Departmental representative further contended that the assessee has not been able to substantiate that the gold coins/sovereigns were utilised for distribution as prizes and awards to meritorious students.
4. Shri G. Seetharaman, appearing on behalf of the assessee controverting the submissions made by the learned Departmental representative submitted that the Commissioner of Income-tax (Appeals) has rightly allowed the depreciation claim of the assessee. The learned authorised representative in order to support the findings of the first appellate authority, placed reliance on the decision of the hon'ble Punjab and Haryana High Court in the case of CIT v. Market Committee [2011] 330 ITR 16/[2012] 20 taxmann.com 559. On the issue of violation of the provisions of section 13(2)(c) with respect to allotting of contract work to M/s. Vekkaliamman Builders and Promoters, the learned authorised representative placed reliance on the decision of the co-ordinate Bench of the Tribunal in the assessee's own case in I. T. A. No. 1402/Mds/2013 for the assessment year 2009-10 decided on September 27, 2013. In the aforestated appeal, same issue was raised by the Revenue and the Tribunal decided the issue in favour of the assessee. The learned authorised representative placed on record a copy of the order of the Tribunal dated September 27, 2013. In reply to ground No. 4 with respect to advance payments made to M/s. SAMS Pvt. Ltd., the learned authorised representative contended that the assessee-trust is using infrastructure facilities of M/s. SAMS P. Ltd., without payment for the services rendered by the company. Therefore, there is no violation of the provisions of section 13(1)(c) as alleged by the Revenue. On the last ground, with respect to investment in gold bullion, the learned authorised representative submitted that the assessee had purchased gold coins of various denominations for distributing them as awards and prizes to meritorious students. The assessee had purchased 1500 gms. of gold out of which 500 gms., of gold was utilised for distribution of prizes. Thereafter, the scheme was withdrawn and in the next year, the entire balance amount of gold i.e., 1,000 gms., was sold. The purchase of gold coins was made not for investment purposes but only for distribution of prizes and awards to the students. Purchase of gold was application of funds and not investment of funds.
5. We have heard the submissions made by representatives of both sides. We have also perused the orders of the authorities below and the decisions on which both sides have placed reliance. The Revenue in its appeal has primarily raised four issues. The first issue relates to the assessee's claim of depreciation on assets purchased. The stand of the Revenue is, the cost of assets was considered as application of income, the assessee being a trust cannot claim the benefit of depreciation on same assets. Depreciation is a notional expenditure, and the same cannot be excluded from the receipts even for the purpose of computation of application of funds. Depreciation if allowed amounts to granting of double benefit to the assessee.
6. We do not agree with the contentions of the learned Departmental representative on the issue. The hon'ble Punjab and Haryana High Court in the case of Market Committee Pipli (supra) has dealt with a similar issue. The hon'ble court dismissing the appeal of the Revenue held that the income of the assessee being exempt, the assessee is only claiming that depreciation should be reduced from the income for determining percentage of funds which had to be applied for the purpose of the trust. There is no double deduction claimed by the assessee. In view of the above law laid down by the hon'ble High Court, the assessee is entitled for claiming depreciation. The issue in appeal is squarely covered by the decision of the hon'ble Punjab and Haryana High Court. Hence, this ground of appeal of the Revenue is dismissed.
7. The second issue raised in the appeal is with regard to payments made to M/s. Vekkaliamman Builders. The said firm is the proprietary concern of one of the managing trustees. As per the stand of the Revenue, the payments made to M/s. Vekkaliamman Builders is hit by the provisions of section 13(2)(c) read with section 13(3) of the Act. The learned authorised representative has placed on record a copy of the order of the coA-ordinate Bench of the Tribunal in Dy. DIT (Exemptions Sri Vekkaliamman Educational Charitable Trust [2013] 40 taxmann.com 478 (Chennai) in the assessee's own case for the assessment year 2009-10 (supra), wherein similar issue has been decided in favour of the assessee. The relevant extract of the order of the Tribunal dated September 27, 2013 is reproduced hereinunder :
"5. We have heard the submissions made by the representatives of both sides and have perused the orders of the authorities below. It is an admitted fact that the firm of the managing trustee, M/s. Sri Vekkaliamman Builders had carried out the construction of building of the trust. It is also an admitted fact that the aforesaid firm had earned a benefit of Rs. 17.30 lakhs from the aforesaid contract. Aperusal of section 13(1)(c) would show that the Act puts restriction on the use of income or any property of the trust directly or indirectly for the benefit of any person referred to in sub-section (3) of section 13. The relevant extract of section 13(3) is reproduced hereinbelow :
'13 (3) The persons referred to in clause (c) of sub-section (1) and sub-section (2) are the following, namely :-
	(a)
	 
	the author of the trust or the founder of the institution ; 

	(b)
	 
	any person who has made a substantial contribution to the trust or institution, that is to say, any person whose total contribution up to the end of the relevant previous year exceeds fifty thousand rupees ; 

	(c)
	 
	where such author, founder or person is a Hindu undivided family, a member of the family ; 

	(cc)
	 
	any trustee of the trust or manager (by whatever name called) of the institution ; 

	(d)
	 
	any relative of any such author, founder, person, member, trustee or manager as aforesaid ; 

	(e)
	 
	any concern in which any of the persons referred to in clauses (a), (b), (c), (cc) and (d) has a substantial interest.'


A reading of clause (cc) of sub-section (3) would show that it includes any trustee of the trust or manager. The Assessing Officer declined to grant benefit of section 11, as in the present case construction of building has been carried out by the firm of a managing trustee and thus, derived direct benefit from the assessee-trust. A further perusal of clause (c) of sub-section (2) of section 13 would show that without prejudice to the generality of the provisions of clause (c) and clause (d) of sub-section (1) of section 13, the income or property of the trust or any part of such income or property shall be deemed to have been used or applied for the benefit of the person referred to in sub-section (3), if any amount is paid by way of salary, allowance or otherwise during the previous year to any person referred to in sub-section (3) out of the resources of the trust or institution for services rendered and the amount so paid is in excess of what may be reasonably paid for such services. In the present case, the Assessing Officer has outrightly held that the assessee is not entitled to the benefit of section 11 without ascertaining the reasonableness of the amount paid for the services rendered. We find that, the construction contract has been awarded to the firm M/s. Sri Vekkaliamman Builders on the basis of open bid. Since, the firm quoted lowest rates, the contract was awarded to the firm. The Commissioner of Income-tax (Appeals) has given a categoric finding that in cases of civil construction contracts, especially were no proper books are maintained the Act recognises normal profit margins at 8 per cent. Whereas, the firm M/s. Sri Vekkaliamman Builders has earned a profit of 5.8 per cent. which is very reasonable. We are of the considered opinion that since, the contract was awarded on competitive basis and the profit earned is reasonable, the provisions of section 13(2)(c) are not violated."
8. In the assessment year under consideration, the assessee has paid Rs.5.02 crores to M/s. Vekkaliamman Builders and Promoters and the firm has allegedly earned net profit of Rs. 21.51 lakhs. The profit earned by the firm is 4.28 per cent. which is quite reasonable. For the reasons stated in the order of the Tribunal reproduced hereinabove, the present issue in appeal of the Revenue is dismissed.
9. The third issue raised by the Revenue is with regard to advances made by the assessee to M/s. SAMS Pvt. Ltd. The Departmental representative has pointed that the assessee has advanced huge sums to M/s. SAMS Pvt. Ltd., as fee for the services. The said advances were not adjusted and were still outstanding in the books of M/s. SAMS Pvt. Ltd., as on March 31, 2011. The stand of the assessee is, it is using infrastructure facilities of M/s. SAMS Pvt. Ltd., for providing maritime courses to its students. The assessee is using infrastructure facilities without payment of any charges. The advance paid is to be adjusted against the charges for using facilities.
10. The assessee has not given any reason as to why the amount advanced to M/s. SAMS Pvt. Ltd., has not been so for appropriated towards charges for using infrastructure facilities. As per the contentions of the Revenue, Rs.1.94 crores are outstanding as on March 31, 2011 towards fee for services. The findings of the Commissioner of Income-tax (Appeals) on the issue are sketchy. We do not agree with the observations of the Commissioner of Income-tax (Appeals) that the company is not benefitted by the trust. The assessee has not given the details of charges to be paid/adjusted for using infrastructure facilities provided by M/s. SAMS Pvt. Ltd. The said payments may not fall within the mischief of section 13(3)(a) read with section 13(1)(c) of the Act, but the reasonableness of the charges has to be ascertained to ensure compliance of the provisions of section 13(2)(c) of the Act.
11. In our considered opinion, the issue needs a revisit to the Commissioner of Income-tax (Appeals) for fresh consideration. The Commissioner of Income-tax (Appeals) shall ascertain the nature of infrastructure facilities availed of by the assessee and reasonableness of the charges vis-a-vis facilities. Thus, the ground of appeal of the Revenue is allowed for statistical purpose.
12. The last issue raised by the Revenue in appeal is with regard to investment made by the assessee in gold bullion. The assessee has admitted to have purchased gold weighing 1.5 kg. The gold was allegedly purchased in the form of sovereigns and coins of different denominations for distribution to meritorious students. The contention of the assessee is that out of total 1.5 kg of gold bullion, 500 gms. of gold was distributed as prizes. However, due to frequent rise in prices of gold, the assessee dispensed with distribution of gold medals and sold the balance 1,000 grams of gold in the subsequent year ended on March 31, 2011. From the examination of records, we observe that the assessee has not produced any details of meritorious students who have been awarded with the gold medals. The Commissioner of Income-tax (Appeals) has erred in accepting bald assertions of the assessee, which are without any basis.
13. In our opinion, purchase of gold by the assessee was not application of funds but an investment in gold bullion. The assessee has made investment in gold bullion in violation of the provisions of section 11(5). Accordingly, the income earned by the assessee from the sale of gold is liable to be taxed, in accordance with law. This ground of appeal of the Revenue is allowed.
14. In result, the appeal of the Revenue is partly allowed in the aforesaid terms.
RANJAN 

*Partly in favour of assessee.
IT: Where assessee was mainly engaged in manufacture and sale of urea and was additionally engaged in captive power generation, profits derived from captive power plants were to be reduced from book profits for determining tax payable for purposes of section 115JA 
■■■
[2015] 55 taxmann.com 304 (SC) 
SUPREME COURT OF INDIA
Commissioner of Income-tax
v.
DCM Shriram Consolidated Ltd.*
R.M. LODHA, CJI. 
KURIAN JOSEPH AND ROHINTON FALI NARIMAN, JJ. 
CIVIL APPEAL NOS. 3461,3463,3465 & 3466 OF 2010 
8909 OF 2012 AND 8969 & 8970 OF 2014†
SEPTEMBER  10, 2014 
Section 115JA of the Income-tax Act, 1961 - Minimum alternate tax (Power generation units) - Assessee-company had four manufacturing units and was mainly engaged in manufacture and sale of urea - In addition, it had also set up four independent industrial undertakings, which were engaged in captive power generation (CPPs) and had been authorized by State Electricity Boards to generate electricity - Electric power generated in CPPs was entirely for consumption in assessee's manufacturing units - High Court held that assessee was in business of generation of power in terms of Explanation (iv) to section 115JA - Whether High Court was right in holding that assessee was entitled to reduce from its book profits, profits derived from its captive power plants, in determining tax payable for purpose of section 115JA - Held, yes [Para 4] [In favour of assessee] 
CASE REVIEW
 
Tata Iron and Steel Co. Ltd. v. State of Bihar  [1963] 48 ITR 123 (SC) followed.
CIT v. DCM Sriram Consolidated Ltd. [2010] 322 ITR 486/[2009] 176 Taxman 49 (Delhi)affirmed.
CASES REFERRED TO
 
Tata Iron & Steel Co Ltd. v. State of Bihar [1963] 48 ITR 123 (SC) (para 4).
V. Shekhar, Senior Advocate, D.L. Chidanand, Vikas Malhotra and Ms. Anil Katiyar, Advocates for the Appellant. V.P. Gupta, Jagdish Kumar Chawla, Sudeep Dey, Prem Prakash and Naveen Kumar, Advocates for the Respondent.
ORDER
 
1. Delay condoned.
2. Leave granted in S.L.P. (C.) Nos. 31206 of 2011 and 19006 of 2012.
3. We have heard Mr. V. Shekhar, learned senior counsel for the Revenue and Mr. V. P. Gupta, learned counsel for the assessee.
4. The High Court in the impugned order has relied upon the decision of the six-judge Bench of this court in Tata Iron and Steel Co. Ltd. v. State of Bihar [1963] 48 ITR 123 (SC). The proposition of law propounded in Tata Iron & Steel Co. Ltd. (supra) has rightly been applied by the High Court in the facts and circumstances of the case. The view taken by the High Court, therefore, is in conformity with the law laid down in Tata Iron &Steel Co. Ltd. (supra) No interference is called for.
5. Civil appeals are, accordingly, dismissed with no order as to costs.
JYOTI 

*In favour of assessee.
†Arising out of order of High Court in CIT v. DCM Shriram Consolidated Ltd. [2010] 322 ITR 486/[2009] 176 Taxman 49 (Delhi). 
IT : Where Assessing Officer had not examined whether assessee could have sold her plot at a price which was stipulated by stamp duty authorities and assessee had given a detailed clarification about low price, addition made on basis of stamp duty valuation was to be deleted
■■■
[2015] 57 taxmann.com 414 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'SMC' 
Smt. Reshma R. Daryanani
v.
Income-tax Officer*
D.MANMOHAN, VICE-PRESIDENT 
IT APPEAL NO. 4785 (MUM.) OF 2014
[ASSESSMENT YEAR 2006-07]
SEPTEMBER  10, 2014 
Section 50C of the Income-tax Act, 1961 - Capital gains - Special provision for computation of full value consideration (Adoption of market value) - Assessment year 2006-07 - Assessee sold a plot for a total consideration of Rs. 1 lakh - Assessing Officer adopted value of Rs. 3.65 lakhs determined by stamp duty authorities as he was of view that consideration declared was very low - Assessee contended that land sold by her could not fetch higher value as said plot was located in a very disadvantageous location - Whether it was duty of Assessing Officer to verify proximity of that plot so as to assess whether assessee could have sold her plot at a price which was stipulated by stamp duty authorities - Held, yes - Whether in absence of any such exercise being carried out by Assessing Officer, addition made on basis of stamp duty authorities was to be deleted - Held, yes [Para 8] [In favour of assessee] 
G.P. Mehta  for the Appellant. Neil Philip  for the Respondent. 
ORDER
 
1. This appeal, by the assessee, is directed against the order passed by the CIT(A)-23, Mumbai and it pertains to ay 2006-07.
2. There is a delay of nine days in filing the appeal. Assessee filed an explanation seeking condonation of delay. Having regard to the circumstances of the case the delay in filing the appeal is condoned and the appeal is taken for hearing on merits.
3. Facts necessary for disposal of the appeal are stated in brief. During the previous year relevant to the AY under consideration assessee sold a plot at Palghar for a total consideration of Rs. 1,00,000/-. In the opinion of the AO the consideration declared is low. He therefore adopted the value determined by the Stamp Authorities in the place of the sale consideration declared by the assessee and accordingly determined the long term capital gain of Rs. 2,85,264/-.
4. Aggrieved, assessee contended before the CIT(A) that though the provisions of section 50C of the Act speaks of valuation determined by Stamp Duty Authorities as market value, when the assessee objected to the market value it is the duty of the AO to refer the matter to the Valuation Officer whereas in the instant case the AO refused to refer to the Valuation Officer and hence the value adopted by the AO is bad in law. The learned CIT(A) rejected the contention of the assessee. However, the appellate Tribunal, vide its order dated 07.10.2010 observed that when an assessee objected to the value adopted by Stamp Duty Authorities as market value, the AO has a discretion to refer the matter to the Valuation Officer for valuation of the capital asset. In the instant case the AO did not apply his mind on this aspect and hence the issue was set aside to the file of the AO with a direction to pass a speaking order. It was also mentioned that the assessee is free to produce any supporting material in respect of her claim that the market value is much lower than the stamp duty value. It deserves to be noticed that the Tribunal mentioned that the assessee is free to produce supporting material which do not indicate that the assessee is directed to produce supporting material; on the contrary it only shows that the AO is duty bound to apply his mind in an objective manner and to highlight that the value determined by the Stamp Duty Authorities is applicable in the instant case. The AO, however, proceeded on the assumption that the onus is upon the assessee to produce the material.
5. In the instant case the assessee, in the set aside proceedings, placed before the AO copy of the entire layout to show that the plot in question was located in a very disadvantageous location and could not fetch more value than what it was sold for. It was also contended that in the absence of any positive evidence on record that the assessee in fact received sale consideration more than what was recorded in the sale agreement, there is no case for alteration of disclosed consideration/amount.
6. Vide letter dated 27.02.2011 assessee submitted before the AO that the piece of land bearing plot No. 109, Survey No. 826 at Mahim Village, Taluka Palghar was purchased by the assessee on 13.01.1988 for a sum of Rs. 21,500/- and the same was sold on 03.02.2006 for a consideration of Rs. 1,00,000/-. It was also submitted that the plot in question forms part of a large piece of land admeasuring 152145.56 metres from Survey No. 826 at Village Mahim, Taluka Palghar. The entire property is a sanctioned layout which has provisions of open space, school, dispensary, vegetable market and internal roads. However, no such facilities existed at the material time, i.e. at the time of sale of the property in question. It was also submitted that this large piece of land is about 4 kms away from Palghar Railway Station. The plot sold is about 1 km interior from the main Mahim road and at the fag end of the layout. Services like water supply and sewage disposal are not developed. Copy of the entire layout plan was also produced to show that the plot in question was located in a very disadvantageous location and could not fetch more value than what it was sold for.
7. The AO, however, was of the opinion that in the absence of registered government approved valuer's report the plea of the assessee cannot be considered. He therefore proceeded to value the property as valued by the Stamp Duty Authorities, and thus repeated the addition which was again confirmed by the CIT(A) and thus the assessee is in appeal before the Tribunal.
8. I have heard the learned counsel for the assessee as well as the learned D.R. in this regard and carefully perused the record. The plea of the assessee is that the expression 'may' referred to in section 50C imposes an obligation on the part of the AO to apply his mind objectively before applying the value adopted by the Stamp Value Authorities. In the instant case the assessee has given a detailed clarification as to why the land sold by the assessee could not fetch higher value. The AO has not properly done his homework in finding out as to what was the basis for the Stamp Duty Authorities in adopting the value at Rs. 3,65,500/-. It is ordinarily based upon sale of a particular plot at a particular location. It is the duty of the AO to verify the proximity of that plot to the plot which was sold by the assessee so as to objectively assess as to whether the assessee could have sold her plot at a price which was stipulated by the Stamp Duty Authorities. No such action was taken by the AO despite the specific direction by the Bench to analyse the issue 'objectively'. Under these circumstances I am of the firm view that the action of the AO is not in accordance with law. The Department, in such cases, should have been more benevolent rather than being capricious in their approach particularly when there is specific direction from the Bench to consider the issue objectively. With these observations the addition made by the AO is deleted and the appeal filed by the assessee is allowed.
PAMPA 

*In favour of assessee.
IT : Where issue relating to investment in shares had already been examined by Director of Income-tax at time of granting registration and by Tribunal at time of considering claim of exemption, on same issue cancellation of registration of trust was invalid
IT : Where there was no violation of provisions contained in trust deed and fund was applied for achieving objects of trust, cancellation of registration was not valid
■■■
[2015] 57 taxmann.com 226 (Hyderabad - Trib.) 
IN THE ITAT HYDERABAD BENCH 'B'
Nimmagadda Foundation
v.
Director of Income-tax (Exemptions)*
B. RAMAKOTAIAH, ACCOUNTANT MEMBER 
AND SAKTIJIT DEY, JUDICIAL MEMBER 
IT APPEAL NO. 787 (HYD.) OF 2014
SEPTEMBER  10, 2014 
I. Section 12AA, read with section 11, of the Income-tax Act, 1961 - Charitable or religious trust - Registration procedure (Cancellation) - Assessee was a charitable trust registered under section 12AA - Director of Income-tax cancelled its registration on ground that trust was carrying on transactions of buying and selling of shares which were not in accordance with object of trust - On appeal, assessee contended that issue relating to investment in shares had already been examined by Director of Income-tax at time of granting registration and by Tribunal at time of considering claim of exemption under section 11 - Whether Director of Income-tax could not reopen issue again for purpose of cancellation of registration - Held, yes [Para 14] [In favour of assessee] 
II. Section 12AA, read with section 11, of the Income-tax Act, 1961 - Charitable or religious trust - Registration procedure (Cancellation) - Director of Income-tax cancelled registration of assessee-trust on ground that trust had obtained unsecured loans from two private companies - It was found that there was no violation of provisions contained in trust deed and there was no record to show that fund had not been applied for achieving objects of trust and detriment of objects of trust or for benefit of trustee - Whether cancellation of registration was not valid - Held, yes [Para 16] [In favour of assessee]
CASES REFERRED TO
 
Spandana Foundation v. Asstt. DIT (Exemptions) [2013] 36 taxmann.com 370/59 SOT 176 (Hyd.) (para 6).
K.A. Sai Prasad  for the Appellant. D. Sudhakar Rao  for the Respondent. 
ORDER
 
Saktijit Dey, Judicial Member - The assessee has preferred this appeal being aggrieved by order dated March 28, 2014 passed by the Director of Income-tax (Exemptions) (DIT(E)), Hyderabad cancelling registration granted under section 12AA of the Income-tax Act, 1961.
2. Briefly the facts are : The assessee earlier known as M/s. Spandana Foundation is a charitable trust registered under section 12AA of the Act vide order dated September 11, 2007 of the Director of Income-tax (Exemptions), Hyderabad. It is a fact on record that after grant of registration, the assessee has been filing its return of income claiming exemption under section 11 of the Act which has also been accepted by the Assessing Officer as would be evident from the assessment order passed for the assessment years 2008-09 and 2009-10. On September 6, 2013 the Director of Income-tax (Exemptions) issued a notice proposing to cancel the registration granted under section 12AA of the Act for the following reasons :
	(a)
	 
	The trust has carried on transaction of buying and selling of shares which is not in accordance with objects of the trust.

	(b)
	 
	The assessee has obtained unsecured loans of Rs. 1.21 crores from two different entities i.e., M/s. Vanpic Projects (P) Ltd. and M/s. Vanpic Ports (P) Ltd.

	(c)
	 
	As both companies were promoted by Sri Nimmagadda Prasad and his family members holding substantial capital, receiving of loans from such private companies not being in accordance with the objects of the trust, registration granted had to be cancelled.


3. In reply to the said show-cause notice it was submitted by the assessee trust that as per clause 5(iv), the trust has been authorised to invest trust funds in accordance with the provisions of section 11(5) read with section 13(1)(d) and clause (iia) of the proviso thereto would show that the trust can invest the funds in shares. Further, it was submitted by the assessee that at the time of granting registration under section 12AA of the Act vide order dated September 11, 2007 the Director of Income-tax (Exemptions) has already gone into the issue of investment made by the assessee in shares and after examining all facts and materials relating to the said investment in shares had granted registration under section 12AA of the Act.
4. So far as the second issue of obtaining unsecured loans from two private companies, it was submitted by the assessee-trust that the loans were not interest bearing hence not prejudicial to the interests of the trust. It was submitted that clause 5(iia) of the trust deed permits borrowal of funds from banks and other financial institutions for the purpose of the trust with or without security of trust properties. Though the trustees are empowered to borrow from banks, they did not do so since borrowing from banks would lead to payment of huge interest and also giving properties of the trust as collateral surety. Instead, the trustees borrowed the interest-free funds thereby saving valuable funds to the trust. Further it was brought to the notice of the Director of Income-tax (Exemptions) that the unsecured loans were closed by transferring the said amount to donation in the financial year 2010-11. It was submitted that as the trust in no way was prevented from promoting its objects or was put to any financial loss by taking of such loans, it cannot be said that they were not in accordance with the objects of the trust. It was submitted that as the assessee had been carrying on activities in accordance with objects of the trust and there is no allegation with regard to genuineness of its activities, the registration granted under section 12AA of the Act should not be cancelled.
5. The Director of Income-tax (Exemptions), however, did not accept submissions of the assessee. He noted that the trust has taken loan of Rs.40 crores from M/s. G2 Corporate Services Ltd., on August 28, 2006 and purchased 20 lakhs equity shares of M/s. Matriz Laboratories Ltd., at Rs. 200 per share. Subsequently, on January 7, 2007 the trust has sold all 20lakhs shares to Mylam Inc., U. S. A. at the rate of Rs. 306 per share for a total sale consideration of Rs. 61.20 crores. Thus it was concluded by the learned Director of Income-tax (Exemptions) that as the assessee has indulged in the activity of transaction of purchase and sale of shares, with the motive of earning substantial profit from such transactions, which is not as per the objects of the trust. Even so far as obtaining of unsecured loans from private companies is concerned, the learned Director of Income-tax (Exemptions) held that same is in violation of the provisions contained in clauses 4 and 5 of the trust deed. Hence the trust has not carried on activities in accordance with its objects as mentioned in the trust deed. Accordingly, the Director of Income-tax (Exemptions) passed the impugned order cancelling the registration granted under section 12AA of the Act.
6. The learned authorised representative reiterating the stand taken before the Director of Income-tax (Exemptions), submitted that so far as the issue of investment in shares, the entire facts and materials relating to the investment in shares was examined by the Director of Income-tax (Exemptions) while considering the assessee's application for registration dated January 5, 2007. The learned authorised represented referring to the order dated July 2, 2007 passed by the Director of Income-tax (Exemptions), a copy of which is at page 53 of paper book, submitted that during the original proceedings for grant of registration under section 12AA. The issue of investment in purchase of 20 lakhs equity shares of M/s. Matrix Laboratories Ltd. was specifically examined by the Director of Income-tax (Exemptions) in the context of violation of section 11(5) read with section 13(1)(d) of the Act. The Director of Income-tax (Exemptions) ultimately rejected the assessee's application for grant of registration under section12AA of the Act. However, on application filed by the assessee under section 154 of the Act, the Director of Income-tax (Exemptions) reexamined the entire issue again and held that the assessee has not violated the provisions of section 11(5) read with section 13(1)(d) of the Act while making investment in shares of M/s. Matrix Laboratories Ltd. and ultimately passed an order on September 11, 2007 granting registration under section 12AA of the Act to the assessee. Further, it was submitted, when the Assessing Officer denied exemption to the assessee under section 11 of the Act by referring to the very same issue of investment in shares of M/s. Matrix Laboratories Ltd. and consequent violation of section 11(5) read with section 13(1)(d) of the Act in the assessment order passed for the assessment year 2007-08, the issue came up for consideration before the Income-tax Appellate Tribunal. The Income-tax Appellate Tribunal after considering submissions of the parties and examining the facts and materials on record in the order dated June 28, 2013 passed in I.T.A. No. 670/Hyd/2012 in Spandana Foundation v. Asstt. DIT (Exemption) [2013] 36 taxmann.com 370/59 SOT 176 held that there is no violation of section 11(5) read with section 13(1)(d) of the Act by the assessee while investing in 20lakhs equity shares of M/s. Matrix Laboratories Ltd.
7. Thus, it was submitted by the learned authorised number that the issue relating to investment in shares having already been examined by the Director of Income-tax (Exemptions) at the time of granting registration under section 12AA of the Act and by the Income-tax Appellate Tribunal while considering the claim of exemption under section 11 of the Act for the assessment year 2007-08, the Director of Income-tax (Exemptions) cannot cancel registration of the assessee by again raising the same issue as it would amount to review of the order passed by the Director of Income-tax (Exemptions) earlier as well as the order passed by the Income-tax Appellate Tribunal.
8. The learned authorised representative submitted, in respect of obtaining of unsecured loans from two private companies also there is no violation of the objects of the trust. It was submitted, authorisation to borrow by the trustees is not provided under the objects of the trust but it is a purely an administrative function. It was submitted that there is clear distinction between the source of funds and application of funds. For examining whether the trust is entitled for registration under section 12AA, the requirement is to look into whether the funds were applied for achieving the objects of the trust. The learned authorised representative submitted that the provisions of clause 12AA(3) empower the Director of Income-tax (Exemptions) to cancel registration already granted on satisfaction of two conditions. The conditions are, the activities of the trust or institution are not genuine or such activities are not being carried out in accordance with the objects of the trust or institution. It was submitted that in the present case, neither of the conditions is fulfilled. Neither there is any allegation by the Director of Income-tax (Exemptions) that the activities of the trust are not genuine nor there are any facts and materials brought on record which could show that the assessee has not acted in accordance with the objects of the trust. In this context, the learned authorised representative submitted a list of charitable activities carried on by the trust. It was, therefore, submitted, the basic conditions of section 12AA(3) having not been satisfied, the Director of Income-tax (Exemptions) is not justified in cancelling the registration under section 12AA of the Act.
9. The learned Departmental representative, on the other hand, supporting the order of the Director of Income-tax (Exemptions) submitted that section 12AA(3) of the Act empowers the Director of Income-tax (Exemptions) to examine the validity of registration granted under section 12AA of the Act. Therefore, if the Director of Income-tax (Exemptions) subsequently finds that activities of the trust are not genuine or are not in accordance with the objects of the trust, he can cancel the registration granted earlier. The learned Departmental representative submitted that when the transactions in purchase and sale of shares as well as obtaining of loans from private companies are in violation of the trust deed, the Director of Income-tax (Exemption) was justified in cancelling the registration granted.
10. We have considered submissions of the parties and perused materials on record. As is very much clear from the order of the Director of Income-tax (Exemptions), he has cancelled the registration for the following two reasons :
	(a)
	 
	The assessee has invested in purchase of equity shares of M/s. Matrix Laboratories Ltd. which is in violation of objects of trust deed.

	(b)
	 
	The assessee has obtained loans from two private companies which is in contravention of the trust deed.


11. So far as the investment in shares of M/s. Matrix Laboratories Ltd. is concerned, as can be seen from the facts and materials on record, the issue was considered at length by the Director of Income-tax (Exemptions) while examining the assessee's application for grant of registration under section 12AA of the Act. Initially the Director of Income-tax (Exemptions) had rejected the application for registration by holding as under :
	"(i)
	 
	The applicant has not furnished the evidence regarding the expenditure incurred of Rs. 1 crore which even as per the claim of applicant is merely a commitment.

	(ii)
	 
	The letter dated April 4, 2007 of the applicant merely indicates its plans and proposals in so far as its certainty of objects is concerned.

	(iii)
	 
	The applicant trust has not commenced its charitable activities so far.

	(iv)
	 
	The applicant has mentioned nil remark at column 13 of Form 10G but in the note filed during the course of processing of application, it is mentioned that the trust has purchased 20,00,000 equity shares of Matrix Laboratories from G2 Corporate Services Ltd., Secunderabad in which the author and the main trustee Shri N. Prasad has 80 per cent. shareholding which is covered by the provision of section 13(3) of the Income-tax Act, 1961.

	(v)
	 
	The applicant stated that it does not carry any business but the fact of purchase of 20 lakhs shares of Matrix Ltd., by it indicates investment in shares in clear violation of section 11(5) which specifies various kinds of investments to be made by a society or trust.

	(vi)
	 
	The facts of the applicant's case reveal that it is covered by section 13(1)(d) of the Act.

	(vii)
	 
	The sources of investment for purchase of the above shares for an amount of Rs. 40 crores are not known especially since the applicant trust was constituted with a paltry sum of Rs. 1,116 only as corpus on August 3, 2006 i.e., only a day before the date of purchase of the above shares.

	
	 
	In view of the above and after taking into account the entire facts and circumstances of the case, I am satisfied that the applicant's request for registration under section 12A and for exemption under section 80G(5)(vi) of the Act cannot be acceded to. Hence the applications filed by the applicant for registration under section 12A and for grant of exemption under section 80G are hereby rejected chiefly on the ground of non-commencement of charitable activities in view of the decision of the Kerala High Court reported in 241 ITR 18 (sic) ; and the provisions of section 11(5) ; section 13(3) and section 13(1)(d) of the Income-tax Act, 1961."


12. Subsequently, on an application filed under section 154 of the Act by the assessee, the Director of Income-tax (Exemptions) reconsidered the entire issue and held that the assessee has not violated the provisions of section 11(5) read with section 13(1)(d) of the Act while investing in shares of M/s. Matrix Laboratories Ltd. The relevant portion from the order dated September 11, 2007 passed by the Director of Income-tax (Exemptions), Hyderabad is extracted hereunder :
"As regards the points (iv), (v), (vi) and (vii) referred to in the order sought to be rectified, the applicant trust has vehemently contended that neither there is any violation of section 11(5) of Act nor the provisions of section 13(3) and 13(1)(d) of Act are applicable to the facts of its case. I agree that the proviso (iia) to section 13(1)(d) does provide clear cut exception to the investments not complying with provisions of section 11(5) of Act, if such investment in shares is disposed of before the expiry of one year. Since the applicant trust has acquired shares in August 2006 and disposed them of in January 2007, the applicant trust is entitled to benefit of the proviso (iia) to section 13(1)(d) of Act. The applicant trust has also furnished clarification regarding sources of investment for purchase of shares. Accordingly, the applicant trust has succeeded in rebutting the other points also viz., (iv), (v), (vi) and (vii) mentioned in the order sought to be rectified.
In view of the aforesaid discussion, I find merit in the contentions pressed by the applicant trust and I proceed to rectify my order dated July 2, 2007. The necessary order granting registration under section 12AA of Act and also the order of exemption under section 80G(5)(vi) of Act are passed separately for the sake of convenience."
13. In consequence to the aforesaid order, the Director of Income-tax (Exemptions) also passed an order on September 11, 2007 granting registration to the assessee under section 12AA of the Act. Further, the issue of investment in shares was again a matter of dispute between the assessee and the Department in the course of assessment proceedings for the assessment year 2007-08. The Assessing Officer while completing the assessment held that the assessee while making investment in shares of M/s. Matrix Laboratories Ltd. has violated the provisions of section 11(5) read with section 13(1)(d) of the Act and accordingly denied the claim of exemption under section 11 of the Act. After the assessment was confirmed by the Commissioner of Income-tax (Appeals), the assessee preferred an appeal before the Tribunal. The Tribunal in I.T.A. No. 670/Hyd/2012 dated June 28, 2013 after considering the contentions of the parties and examining the facts and materials on record vis-a-vis the relevant statutory provisions held as under :
"11. Even, so far as the validity of the grounds for rejection of the assessee's claim under section 11 is concerned, we find force in the contention of the learned authorised representative that the provisions invoked by the Commissioner of Income-tax (Appeals) for denying exemption under section 11, are also not applicable to the facts of the case. Section 13(2)(h) of the Act provides that the income or the property of the trust be deemed to have been used or applied for the benefit of a person referred to in sub-section (3), if any funds of the trust or institution continue to remain invested during the previous year in any concern in which such person as referred to in sub-section (3) has a substantial interest. The person referred to in sub-section (3) are the author of the trust or founder of the institution, any person who has made a substantial contribution to the trust or institution where his contribution up to the end of the relevant previous year exceeds Rs. 50,000, any trustee of the trust or manager of the institution any relief of such other founder person, member, trustee or manager any concern in which any of the persons referred to hereinabove has a substantial interest. Though Shri N. Prasad is a person covered under sub-section (3) however, as per the share holding disclosed from the certificate submitted by Shri N. Prasad shareholding in Matrix Laboratories is only 17.09 per cent. which cannot be considered as substantial for the purpose of section 13(2)(h) of the Act in view of Explanation 3 to section 13 of the Act. Similarly, section 13(1)(d) would also not be applicable to the assessee in view of clause (iia) of proviso to section 13(1)(d) since the assessee has deposited in the specified modes under sub-section (5) of section 11 of the Act within the prescribed period. The aforesaid factual position also has not been controverted by the Department. The decision of the Income-tax Appellate Tribunal, Delhi Bench in the case of Sera Foundation v. ITO also supports this view." (Emphasis Supplied)
14. Therefore, the issue of investment in shares having been crystallised in favour of the assessee by the order of the Director of Income-tax (Exemptions) passed under section 154 (supra) of the Act as well as by the Tribunal in I.T.A. No. 670/Hyd/2012 (supra), the present Director of Income-tax (Exemptions) cannot reopen the issue again for the purpose of cancellation of registration, more so, after the order of the Income-tax Appellate Tribunal. Though, it appears from the reply to the show-cause notice, the assessee has not referred to the aforesaid order of the Tribunal, however, on a reference to the said order of the Income-tax Appellate Tribunal it is clear a copy of the said order was also marked to the learned Director of Income-tax (Exemptions). Therefore, in spite of such order of the Income-tax Appellate Tribunal holding that there is no violation by the assessee of the provisions contained in section 11(5) read with section 13(1)(d) of the Act, the action of the Director of Income-tax (Exemptions) in cancelling registration on the issue of investment in shares cannot be appreciated.
15. So far as the issue of receiving unsecured loans from M/s. Vanpic Projects (P.) Ltd. and M/s. Vanpic Ports (P.) Ltd. is concerned, we are of the firm view that in respect of these loans also there is no violation of the provisions contained in the trust deed. Though clause 5 of the trust deed empowers the trustees to obtain loan from banks and financial institutions, it cannot be construed in a manner to suggest that the said clause restricts the trust/trustees from obtaining loans from private parties. Even raising of loans is not coming under the object clauses of the trust deed. The learned authorised representative has rightly contended that there is a distinction between the source of funds and their application. So far as the objects of the trust are concerned it relates to the application of the funds. There is nothing brought on record by the Director of Income-tax (Exemptions) to show that funds have not been applied for achieving the objects of the trust. At this stage, it would be relevant to look into the provisions contained under section 12AA(3) of the Act. A reading of the said provisions makes it clear that the Commissioner of Income-tax (in the present case Director of Income-tax (Exemptions)) can cancel the registration of a trust or institution if he is satisfied that the activities of the trust are not genuine or not in accordance with the objects of the trust.
16. Considered in the context of aforesaid statutory provision, as can be seen, neither in the order of the Director of Income-tax (Exemptions) nor from any other facts and materials on record, it is established that the activities of the trust are not genuine or are not in accordance with the objects of the trust. The grounds on which the Director of Income-tax (Exemptions) has cancelled the registration are neither germane nor relevant for the purpose of section 12AA(3) of the Act. Nothing has been brought on record to show that obtaining of loans from the two private companies is in detriment to the objects of the trust or they are for the benefit of the trustees or their relatives.
17. In the aforesaid view of the matter, we have no reservation in holding that cancellation of registration by the learned Director of Income-tax (Exemptions) under section 12AA(3) of the Act is legally unsustainable. Accordingly, we quash the impugned order of the Director of Income-tax (Exemptions).
18. In the result, the assessee's appeal is allowed.
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Section 22, read with section 28(i), of the Income-tax Act, 1961 - Income from house property - Chargeable as (Section 22 v. Section 28(i)) - Assessment year 2007-08 - Whether income from premises leased out to tenants registered under Software Technology Parks Scheme with amenities/services, namely, standby power (DG set), air conditioning, water, etc., was assessable as income from house property and not as business income - Held, yes [Para 4.4][In favour of assessee] 
Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Infrastructure undertaking) - Assessment year 2007-08 - Whether an income has to be first assessable under section 28 for it to be considered for being exigible to deduction, as per section 80-IA(4) - Held, yes [Para 4.6] [Matter remanded] 
Circulars and Notifications : Notification No. 191/2006, dated 24-7-2006
FACTS
 
	■ 
	 
	The assessee leased out its multi-storey building to tenants registered under the Software Technology Parks Scheme with amenities/services by way of standby power (DG set), air-conditioning, water storage and supply, etc. 

	■ 
	 
	The Assessing Officer assessed the rental income from said property as income from house property. 

	■ 
	 
	On appeal, the Assessing Officer's action in assessing the returned income as income from house property, allowing deductions under section 24, was, accordingly, upheld. 

	■ 
	 
	On further appeal, assessee submitted that it an was inseparable and integrated letting, i.e., of plant and machinery alongwith the building. Further, the same was only were toward operating and maintaining an industrial park, by way of an organized activity, and exempt under section 80-IA(4)(iii). 


HELD
 
Section 22 v. Section 28 
	■ 
	 
	The facilities being provided by the assessee in the present case, would, however, not have the effect of changing the source of its income to that other than building - the same being only toward and necessary for the proper user and enjoyment of the building itself; for example, could, a building be used without power or water? The lifts, again, substitute the stairways in providing (easy) access to the different parts of the building. This is akin to a landlord letting his residential house with water, electricity, gas supply connections or other amenities. The stated facilities are for the purpose of continuous and undisturbed enjoyment of the property. The lease or the rental arrangement is for the different premises in the building. The building is, where so, co-venanted to provide those amenities, it would only be toward qualifying the house property and not operate to change the very nature or the source of income to other than from a building. [Para 4.3]

	■ 
	 
	Continuing further, the building being not in the nature of a complex, entailing a number of activities, so that it may have the effect of changing the source to which the income was properly attributable to. [Para 4.4]

	■ 
	 
	The impugned income, thus, is assessable under section 22.


Eligibility of said income under section 80-IA(4)(iii) 
	■ 
	 
	An income has to be first assessable under section 28, for it to be considered for being exigible to deduction, to which the said class of income is subject to, as per section 80-IA(4), and it cannot be otherwise, which would amount to putting the cart before the horse. The argument is thus not maintainable at the threshold. Even on merits, i.e., assuming its maintainability, the location of the building, as pointed out by the Commissioner (Appeals), would be of little relevance in determining the nature of the income therefrom, or its assessability under the Act, so that the fact of its location is a notified industrial park, or being let to entities falling in a particular class or industry/s, is by itself largely irrelevant and of little moment. [Para 4.5]

	■ 
	 
	At this stage, the assessee would inform that it is not the case of the assessee owning a building, but of the said building itself being a notified park, toward which deduction under section 80-IA(4)(iii) stands provided for by the statute, drawing attention to the Notification No. 191/2006, dated 24-7-2006 issued by the CBDT under section 80-IA(4)(iii) to the assessee, and the letter by the CBDT to the assessee-company conveying the said Notification as well as the communications. 

	■ 
	 
	The said documents provide an altogether new and different complexion to the assessee's case. If the assessee's building is itself a notified park, which it is operating and maintaining, as claimed, the matter would have to be necessarily examined in that light. There having been no such examination, which has all through been considered as a case of building located in a software part let to software units, i.e., providing IT and IT enabled services, it is fit and proper that the matter is restored back to the file of the Commissioner (Appeals) for re-adjudication in light of the facts being now exhibited. [Para 4]. 


PER COURT
 
	■ 
	 
	It is unfortunate in-as-much as these documents, forming part of the asessee's paper book dated 2-5-2014, bears a certificate to the effect that the same were also furnished before and, accordingly, a part of the record of both the assessing and the first appellate authority, while their orders bear no reference thereto. [Para 4]
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ORDER
 
Sanjay Arora, Accountant Member - This is an Appeal by the Assessee directed against the Order by the Commissioner of Income Tax (Appeals)-21, Mumbai ('CIT(A)' for short) dated 07.02.2011, partly allowing the assessee's appeal contesting its assessment u/s. 143(3) of the Income Tax Act, 1961 ('the Act' hereinafter) for the assessment year (A.Y.) 2007-08 vide order dated 29.12.2009.
2. The appeal, bearing as many as five grounds, raises a single issue, i.e., the assessment of the rental income of Rs.934.34 lacs under the head of income 'income from house property', as against as business income, as being contended by the assessee.
3. We shall begin by recounting the background facts of the case. Return of income, offering the said rental income under the head 'income from house property', at Rs.9,34,33,782/-, after claiming deductions u/s.24(a) and 24(b), was furnished on 31.10.2007, at a final, net loss of Rs.34,29,749/-. Pending the regular assessment, which stood initiated by issue of notice u/s.143(2) on 29.09.2008, a 'revised return' was filed on 04.06.2009. The same being outside the time limit prescribed u/s.139(5), the assessee's revised claim was found untenable by the Assessing Officer (A.O.) in view of the decision by the apex court in Goetze (India) Ltd. v. CIT [2006] 284 ITR 323/157 Taxman 1 (SC), so that its original return was the only valid return. He, accordingly, declined to make any modification in assessment of the rental income from that as originally returned, assessing it u/s.22, albeit at Rs.1,00,91,712/-, i.e., after allowing deductions u/s.24(a) (@ 30%) and section 24(b) (at net of disallowance u/s.14A).
The matter was carried by the assessee before the ld. CIT(A), who examined the matter in detail. The appellant had acquired a multi-storied building 'Jayabheri Silicon Towers', at Hyderabad vide an Agreement dated 27.12.2005. The entire premises was put on lease vide separate lease deeds. The units in the said complex could only be used for rendering information technology (IT) and IT enabled services and, accordingly, the entire building was leased to tenants registered under the Software Technology Parks Scheme. Amenities/services by way of standby power (DG set), air conditioning, water storage and supply (both for drinking and general purposes), fire fighting, lifts, cables for communication and CCTV, were also provided by the assessee. It was not a simple case of letting by a landlord, rent received under which arrangement is liable for assessment u/s.22 as income from house property. The amalgamated and non-segregated industrial park development, and operating and maintenance activities, constitute a real, substantive, systematic and organized activity, qualifying to be 'business'. The assessee had 20 employees on its rolls, looking after various operative and administrative functions. The said income was thus rightly assessable as 'business income', and the power of the first appellate authority to decide the matter, i.e., on merits, is not constrained by the fact of the assessee having not claimed per the original or the revised return. Alternatively, it was pleaded that the rental income be assessed u/s.56 as 'income from other sources'. The ld. CIT(A) while agreeing (with the A.O.) that the 'revised' return filed by the assessee on 04.06.1999 was not a valid return under law and, thus, a non est return, was of the view, following Universal Subscription Agency (P.) Ltd. v. Jt. CIT [2007] 293 ITR 244/159 Taxman 64 (All), rendered after considering the decision in the case of Goetze (India) Ltd. (supra), that there is no bar on the A.O. in not entertaining the assessee's claim, which was therefore admissible and liable to be decided on merits. Qua merits, in his opinion, the assessee's intention was to acquire a property for the purpose of earning rental income. The appellant had not developed the STP park, but only acquired a building therein, so that the location of the building cannot be decisive of the matter. The equipments, viz. DGP, AC chiller, lifts, water storage tanks, etc. were only incidental to the leasing of the property, being in fact the bare minimum facilities required for the enjoyment of the premises. This would not make it as a separate activity. The premises were also not a commercial Complex/Mall. The A.O.'s action in assessing the returned income as income from house property, allowing deductions as exigible therefrom u/s.24, was, accordingly, upheld. Aggrieved, the assessee is in second appeal.
4. We have heard the parties, and perused the material on record. 
4.1 Our first observation in the matter, even as pointed out by the authorities below and confirmed by us during hearing, is that this the first year in which this issue arises in the assessee's case. Secondly, the issue of maintainability of the assessee's claim, inasmuch as the same stands not made or pressed per an original or revised return, does not arise for consideration in-as-much as the same stands allowed by the ld. CIT(A), and against which decision the Revenue is not in appeal. In fact, suffice it to add that it is the correct legal position that is relevant, and would prevail, and not the view that an assessee may take of its rights (CIT v. C. Parakh & Co. (India) Ltd. [1956] 29 ITR 661 (SC)), so that where it inadvertently fails to make a claim, arising from the given facts of the case, it would not be fatal to its case for deduction/exemption on its basis.
4.2 The only issue, therefore, before us is whether the income by way of lease rental is, under the facts and circumstances of the case, assessable as income from house property u/s.22, or as business income, assessable u/.28. The assessee's case is of an inseparable and integrated letting, i.e., of plant and machinery along with the building. Further, the same, i.e., the various facilities and amenities being provided, is only toward operating and maintaining an industrial park, by way of an organized activity, exempt u/s.80-IA(4)(iii) of the Act. The Revenue's case, on the other hand, is that the principal and predominant object and intention of the assessee in acquiring the property is to generate income by way of lease rent of the premises. The same, therefore, has to be necessarily considered as assessable u/s.22. The provision of water, lift, power, communication facilities, etc. would not alter this in-as-much as these are integral to and necessarily required for the proper user and enjoyment of the building. Further, the location of the property, being located in an industrial park, would not alter the nature of the rental income.
4.3 The essential or the basic question that we are, therefore, required to address and answer is as to the source that the impugned income can properly be ascribed to. If, it is to the building per se, the same would only be in the nature of the rental income from house property, assessable u/s.22. If, on the other hand, it can be said to arise out of the composite arrangement of letting of plant and machinery, etc. as well as building, there would be a change in the character of the income in-as-much as the source thereof in that case is not located in only the building, a house property. The facilities being provided by the assessee in the present case, would, in our view, however, not have the effect of changing the source of its income to that other than building - the same being only toward and necessary for the proper user and enjoyment of the building itself. Could, for example, a building be used without power or water? The lifts, again, substitute the stairways in providing (easy) access to the different parts of the building. This is akin to a landlord letting his residential house with water, electricity, gas supply connections or other amenities. We agree with the Revenue that the stated facilities are for the purpose of continuous and undisturbed enjoyment of the property. The lease or the rental arrangement is for the different premises in the building. That the building is, where so, covenanted to provide those amenities, it would only be toward qualifying the house property and not operate to change the very nature or the source of income to other than from a building.
4.4 Continuing further, the building is not in the nature of a complex, entailing a number of activities, so that it may have the effect of changing the source to which the income is properly attributable to. In this regard we may refer to the decision by the apex court in Sultan Brothers (P.) Ltd. v. CIT [1964] 51 ITR 353 (SC). Faced with the argument that the property under reference was a commercial asset, it explained that a thing is by its very nature not a commercial asset, which is only an asset used in a business, and business may be carried on with practically all things. Commercial exploitation of a house property, as long as it is by way of its letting, would not therefore operate to be regarded as 'business' under the Act, which classifies ownership of a house property as a source of income, so that where not used for own business, it's fair rental value - notional or actual, is brought to tax as annual letting value thereof. This shall also answer the assessee's claim of it being engaged in business in-as-much as it is engaged in a systematic, organized activity, employing staff. Apart from the fact that there is no finding with regard to the employee strength, i.e., by the authorities below, the moot question is with regard to the source of income. The same being essentially rental income from a house property, the fact of it being carried on in an organized manner, by an entity which is incorporated, and perhaps for that purpose, would by itself be of no moment; the said activity or business being categorized as a separate source of income, i.e., from house property, under the Act. The ratio of the decision in the case of CIT v. Shambhu Investments (P.) Ltd. [2001] 249 ITR 47/116 Taxman 795 (Cal.), since upheld by the apex court in Shambhu Investment (P.) Ltd. v. CIT [2003] 263 ITR 143/129 Taxman 70 (SC), would squarely apply in the facts and circumstances of the present case.
The impugned income, thus, in our view is assessable u/s.22 of the Act. Reference in this context may also be usefully made to the decision by the Special Bench of the tribunal in Atma Ram Properties (P.)Ltd. v. Jt. CIT [2006] 8 SOT 741 (Delhi), as well as others, as in the case of Anik Financial Services (P.) Ltd. v. ITO [2013] 144 ITD 151/35 taxmann.com 430 (Mum).
4.5 We, next, consider the assessee's argument as to the eligibility of the said income u/s.80-IA(4)(iii). This in our view should be of little consequence. An income has to be first assessable u/s.28, for it to be considered for being exigible to deduction, or not so, to which the said class of income is subject to, as section 80-IA(4), and it cannot be otherwise, which would amount to putting the cart before the horse. The argument is thus not maintainable at the threshold. Even on its merits, i.e., assuming its maintainability, the location of the building, as pointed out by the ld. CIT(A), would be of little relevance in determining the nature of the income there-from, or its assessability under the Act, so that the fact of its location in a notified industrial park, or being let to entities falling in a particular class or industry/s, is by itself largely irrelevant and of little moment.
At this stage, however, the ld. AR would inform us that it is not the case of the assessee owning a building, but of the said building itself being a notified park, toward which deduction u/s.80-IA(4)(iii) stands provided for by the statute, drawing our attention to the said Notification (No. 191/2006 dated 24.07.2006) issued by the CBDT u/s.80-IA(4)(iii) to the assessee (PB pgs. 1-3), and the letter by the CBDT to the assessee company conveying the said Notification (PB pgs. 4-8) as well as the communications in its respect to the assessee dated December 5 and 20, 2006 (PB pgs. 9-12).
While the foregoing (paras 4.1 through 4.4 supra) represent our understanding of the law in the matter as well as our view in the facts and circumstances of the case, i.e., as projected per the orders of the authorities below, the said documents provide an altogether new and different complexion to the assessee's case. If the assessee's building is itself a notified park, which it is operating and maintaining, as claimed, the matter would have to be necessarily examined in that light. There having been no such examination, which has all through been considered as a case of building located in a software park let to software units, i.e., providing IT and IT enabled services, we only consider it fit and proper that the matter is restored back to the file of the ld. CIT(A) for re-adjudication in light of the facts being now exhibited before us. In fact, we consider this as unfortunate in-as-much as these documents, forming part of the assessee's paper-book dated 02.05.2014, bears a certificate to the effect that the same were furnished before and, accordingly, a part of the record of both the assessing and the first appellate authority, while their orders bear no reference thereto. The scheme framed and notified by the CBDT could not presumably be lightly inferred as inconsistent with the law, so that, as it appears, there are some gaps in the appreciation of the facts of the case. The requirements of the relevant scheme, and their positive satisfaction, would require being examined and adjudicated upon.
5. We accordingly restore the appeal back to the file of the ld. CIT(A), who shall decide the matter afresh in accordance with law, after considering these or any other materials that the assessee may deem fit to rely upon or may be called for by the ld. CIT(A) himself, by issuing definite findings of fact/s and after hearing both the parties before him. We decide accordingly.
6. In the result, the assessee's appeal is allowed for statistical purposes.
POOJA 

*Partly in favour of assessee/Matter remanded.
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Section 222, of the Income-tax Act, 1961 - Collection and recovery of tax - Certificate proceedings (Auction) - Petitioner being highest bidder for purchase of property at an auction sale had secured rights in said property by virtue of confirmation and certificate of sale in 1977 - TRO in suo motu exercise of its power sought to review order of confirmation of sale on ground that specification of property was only 1/4th undivided share in property which petitioner had purchased and not entire property which was auctioned - Whether rectification/review of order under rule 87 of Schedule II to Act could not have been exercised as an error/mistake was not one which was apparent from record and TRO did not have jurisdiction to review an order after lapse of 14 years without in any manner, pointing out how and why did TRO realize that there was a mistake/error in order - Held, yes - Whether thus order passed by TRO under rule 87 of Schedule II to Act was to be set aside - Held, yes[Paras 17 & 22][In favour of petitioner] 
FACTS
 
	■ 
	 
	One KC was declared a tax defaulter in respect of payment of Income-tax dues. 

	■ 
	 
	Consequent to the above, amongst others, the property owned by KC was put to auction by the revenue for recovery of its tax arrears. 

	■ 
	 
	The Petitioner was the highest bidder for purchase of the said property at the auction. Immediately thereafter, KC challenged the recovery proceedings against it in respect of assessment years 1952-53 to 1961-62. Consequently, the auction in its entirety was also assailed by filing Special Civil Application. The application was admitted and interim stay in the above application was granted restraining all further proceedings for recovery of the tax dues.

	■ 
	 
	Pending the above petition, KC filed an application to the Tax Recovery Officer under Rule 60/61 of the Schedule II. This application was made to set aside the sale of the said property at the auction.

	■ 
	 
	Thereafter KC filed a representation to CBDT seeking release of the said property and relief from recovery of taxes. In response to the above CBDT informed KC that if the Writ Petition i.e. Civil Application No. 2188 of 1966 in court was withdrawn and the entire outstanding dues were paid within one year alongwith interest, application for release of the attachment and cancellation of the sale of the said property would be considered; Consequent to the above, KC withdrew their Special Civil Application No.2188 of 1966 filed in High Court. On withdrawal of the petition, a stay granted by the order also came to an end. Thereafter by letters KC addressed a representation to the CBDT and sought a cancellation of the auction sale as the same had not yet been confirmed. It was in the above representation that KC for the first time claimed that only 1/4th share of the said property had been sold to the assessee.

	■ 
	 
	In the mean time, assessee had been seeking possession of the said property from the TRO. However, in view of the inordinate delay in handing over possession of the said property, the assessee was compelled to file a suit for possession of the said property against the revenue-authority and KC. In the above suit, written statements were filed, denying the assessee's claim. However, no issue with regard to 1/4th share of the said property being sold was raised in the written statement. The CBDT informed KC that the auction sale of the said property for recovery of Income-tax could not be cancelled. Till then KC had not paid the entire outstanding tax due alongwith interest. However, the CBDT directed the TRO to dispose of the assessee's application under Rule 61 of the Schedule II. On 28-3-1977, the TRO by an order rejected the application to set aside the sale filed in 1966 by KC under Rule 61 of Schedule II. The order dated 28-3-1977 was disallowed for failure to deposit the amounts recoverable as tax dues from the defaulter i.e. KC. The application filed by KC was not produced to indicate whether it was contended therein the sale was only of 1/4th of said property even when asked for at the hearing.

	■ 
	 
	On appeal by KC, the Commissioner rejected assessee's appeal from the order dated 28-3-1977 passed by the TRO. Neither the appeal memo filed by KC nor the order of the Commissioner was produced by the respondents in spite of being asked for at the hearing, consequent to which, the TRO issued an order confirming the sale of said property. This order of confirmation of sale of the said property was issued under Rule 63 (1) of the Schedule II to the Act.

	■ 
	 
	Thereafter, the notice of possession was issued by the TRO. This notice of possession was challenged by KC before the TRO on the ground that the assessee had purchased only 1/4th share of the said property. In view of the above, the handing over of the possession of the said property by the revenue to the assessee was adjourned sine die. Thereafter assessee withdrew the Special Civil Suit, seeking possession of the said property. It was only on 27-8-1984 KC paid all its tax dues payable to revenue for the assessment years 1952-53 to 1961-62. Thereafter, revenue granted possession of the said property to the assessee. A certificate of possession was also issued to the assessee by the TRO in respect of the said property. Thereafter on 9-11-1987 KC addressed a notice to the TRO under section 80 the Civil Procedure Code, 1908 intimating its intention to file a suit against the revenue. The above notice called upon the TRO to hand over possession of the balance 3/4th area of the said property to them. However, no suit was filed by KC, subsequent to the above notice.

	■ 
	 
	After a lapse of over three years, the Commissioner asked assessee to visit personally his office, where he was asked to hand over 3/4th area of the said property to KC. This, the assessee refused to comply with and he recorded the above facts in his letter dated 19-2-1991. In response, on 20-2-1991, the Commissioner for the first time informed the assessee that he had purchased only 1/4th share of the said property in the auction sale and, therefore, he was obliged to return 3/4th area of the said property to KC. On 18-3-1991, the revenue issued a public notice in three news papers, informing the public that the assessee had purchased only 1/4th undivided and un-demarcated shares of the said property, consisting of 37 gunthas. It was only thereafter that on 3-4-1991, a notice under rule 87 of the Schedule II to the Act was issued to the assessee, seeking to review the order of confirmation of sale of the said property dated 19-7-1977 passed under rule 63 of the Schedule II to the Act. The basis of the notice was that the specification of the said property in the Schedule to above order had to be only 'undivided share in said property and not the entire said property. The assessee by a letter responded to the notice, pointing out that there was no mistake in the order dated 19-7-1977 which would merit any review. KC and the legal heir of its partners also filed its say on 25-4-1991 at the time of the hearing before the TRO supporting the review of the order dated 19-7-1977 passed under rule 63(1) of the Schedule II to the Act. On 12-6-1991, the TRO passed the impugned order and reviewed the order dated 19-7-1977 passed under Rule 63 of the Schedule II to the Act. 

	■ 
	 
	On appeal, the Commissioner dismissed the assessee's appeal on the ground that no appeal against the order passed in review under rule 87 of the Schedule II to the Act was maintainable. 


HELD
 
	■ 
	 
	The Petitioner's challenge is to the suo motu order dated 12-6-1991 passed by the TRO in exercise of power under rule 87 of the Schedule II to the Act. The impugned order dated 12-6-1991 suo motu reviews the order dated 19-7-1977 confirming the sale. It is an undisputed position that the impugned order dated 12-6-1991 has been passed by the TRO in exercise of his suo motu powers. The impugned order does not indicate the manner in which the mistake in the certificate of sale dated 19-7-1977 was discovered by him in 1991. It would, therefore, be noticed that the exercise of powers by the TRO of entering upon the enquiry to review the order dated 19-7-1977 is mala fide exercise of power i.e. malice in law. It is well settled that a legal malice means something done without lawful exercise. It is an act done wrongly and willfully without reasonable or probable cause and without due regard to the rights of others. This exercise of power to review after almost fourteen years must be triggered by some event, which must be reflected/stated in the impugned order or atleast explained and stated in response to the challenge to the impugned order. This is more particularly so when a query in that respect was raised during the hearing. All powers which is vested in any authority acting under the State is in the nature of trust and the same should be exercised only for bona fide purposes. On the aforesaid ground alone, the impugned order is not sustainable in law. [Para 7]

	■ 
	 
	In terms of rule 87 of the Schedule II, the exercise of power of review can only be exercised by an authority in respect of an order which has been passed by that very authority. No authority can review an order passed by his superior. In this case, the TRO is seeking in review, an order by his superior-Commissioner. The order under rule 63 of the Schedule II is an order confirming the sale consequent to an application made for setting aside the sale being dismissed by the TRO and the Commissioner in appeal. In the instant case, the application made by KC under rule 61 of the Schedule II was dismissed by TRO on 28-3-1977. Thereafter in appeal, the Commissioner by order dated 13-7-1977 also dismissed the appeal of KC to have the sale set aside. It is consequent to the dismissal of the appeal that the order of confirmation of sale was issued on 19-7-1977. The order of confirmation of sale was consequent to the appeal being dismissed by the Commissioner. Therefore, the TRO's order dated 28-3-1977 which rejected the application of KC had merged into the order of the Commissioner dated 13-7-1977 in appeal. The Supreme Court in Kunhayammed v. State of Kerala [2000] 245 ITR 360/113 Taxman 470 has held that 'where an appeal or revision is provided against the order passed by a court, tribunal or any other authority before a superior forum and such superior forum modifies, reverses or affirms the decision put in issue before it, the decision by subordinate forum merges in the decision by the superior forum and it is the latter which subsists, remains operative and is alone capable of enforcement in the eye of law'. KC was at pains to point out that both the applications under rule 61 of the Schedule II which was dismissed by order dated 28-3-1977 and the appeal therefrom was dismissed by order dated 13-7-1977 was only on account of failure to deposit the tax dues. Therefore, there is no order on merits. This is for the reason that the objections of KC were dismissed without considering the merits of the application but only on account of failure to deposit the amount of tax recoverable from them in execution of the certificate issued under section 222. Therefore, it is submitted that where the appeal is itself not maintainable, no question of merger would apply. In support, reliance was placed upon State of Kerala v. Kondottyparambanmoosa [2008] 8 SCC 65, where an appeal was dismissed on account of limitation i.e. delay in filing of the appeal. In such case, it was held that the doctrine of merger would have no application. The condition in rule 61 of the Schedule II is not a condition of pre-deposit. Therefore, in such a case, it would be open to an applicant to deposit the same at any time even after the hearing of the application but before passing of the order. This is clear from the proviso to rule 61 of Schedule II to the Act. Thus the aforesaid decision would have no application. Therefore, TRO could not have exercised the power under rule 87 to review the order passed by a superior form namely Commissioner on 13-7- 1977. Thus, the impugned order dated 12-6-1991 passed under rule 87 is completely without jurisdiction. [Para 8]

	■ 
	 
	The next issue which arises for consideration is whether in the absence of any period of limitation being provided in rule 87 of Schedule II, is it open to read a reasonable period of limitation into it. The respondents contend that no limitation can be read into it. In support, place reliance upon the decision of a five member bench of the Supreme Court in Swastik Oil Mills Ltd. v. H. B. Munshi AIR 1968 SC 843. In this case, exercise of suo motu powers of revision under the Bombay Sales Tax Act, 1953 was the subject matter of challenge. Section 31 of the Bombay Sales Tax, 1953 and section 22 of the earlier Act of 1946 did not provide for any period of limitation to curtail the time within which the Deputy Commissioner could exercise his powers of review. The submission of the appellant was that in the absence of any period of limitation being provided in either section 22 of the Act of 1946 and section 31 of the Act of 1953, the Court must import a reasonable period of limitation into the time within which the power of revision could be exercised. The Court in the facts before it did not accept the contention of the Appellant before it. The reading of reasonable period of limitation into the statute and the extent of period to be considered reasonable is not of universal application but is to be considered in the light of the statutory provisions and the factual context. In the above case, the appellant did not show how the absence of reading limitation into the section, prejudice would be caused to the appellant. The aforesaid decision of the Supreme Court was concerned in the dispute between assessee and the revenue. In this case, a third party namely the petitioner has secured some rights by virtue of the confirmation and certificate of sale in 1977. Therefore, in such case, even in the absence of any period of limitation being specified in rule 87, a reasonable period of limitation would have to be read in so as not to deprive an innocent third party of its rights accrued on account of auction sale by respondent-revenue. One must not lose sight of the fact that the person who purchases the property at an auction conducted by the Income-Tax Department to recover the dues of a tax defaulter i.e. KC as in this case are not parties to the underlying dispute between the revenue and the tax defaulter. The petitioner is a bona fide purchaser in auction and action of reversing the sale which took place almost 14 years ago must be protected by reading the period of limitation into rule 87 of the Schedule II to the Act. Thus, the decision in Swastik Oil Mills Ltd. (supra) as rendered in the facts of that particular case and can have no universal application.[Para 9]

	■ 
	 
	The Supreme Court has thereafter time and again taken a view that when there is no period of limitation prescribed under the Act for a suo motu exercise of power, a reasonable period of limitation must be read into the statutory provisions. The Supreme Court has repeatedly held that what would be reasonable period would depend upon the facts of each case and the provisions of the statute for consideration. It is also pertinent to note that a three member bench of the Supreme Court in the case of Collector of Customs v. T.S. Whirlpool Ltd. 2000 (119) ELT 177A upheld in appeal the view of the Customs Tribunal collector of Customs v. T.S. Whirlpool Ltd. 1996 (86) ELT 144 (Trib) holding that in the absence of any period of limitation being specified in the concerned statutory provisions, a reasonable period of time is to be read into the statute for exercise of rights specified therein. Therefore, the later decision of the Apex Court including one by the Bench of three Judges of the Supreme Court, has taken a view that, a reasonable period of limitation is to read into a statutory document, if the circumstances so warrant. It was contended that the delay is of no consequence as the obligation of every authority is to correct an incorrect order. This is not of universal application. On account of delay, change takes place. Moreover, the delay in performing a legal duty would itself amount to abuse of discretion unless suitably explained. More than anything else, as a matter of public policy and preventing authorities from raising old and stale issues, one would have to necessarily read a reasonable period of limitation from a order which had attained finality so that the parties are entitled to proceed on the basis that its rights would not be disturbed.[Para 10]

	■ 
	 
	It was then contended by KC that in the present facts, the suo motu exercise of power to review under rule 87 of the Schedule II to the Act has been exercised by the TRO within a reasonable time. It is submitted that the possession of the said property was granted to the petitioner only in 1987. Therefore, the exercise of power to review in 1991 is within a reasonable period of less than four years. This submission overlooks the fact that in terms of rule 87 of Schedule II to the Act, the power of review is to be exercised with regard to an order passed under the Schedule II to the Act. Therefore, the period of limitation would commence from the date of the order which is sought to be reviewed and the date of grant of possession is irrelevant for the exercise of power to review an order passed in 1977.[Para 11]

	■ 
	 
	It was next contended by the petitioner that the exercise of power under rule 87 of Schedule II to the Act is limited to only correcting error/mistake apparent from the record. It was submitted that any issue which is a debatable issue or a matter of investigation into facts would not be covered within the scope of the words error/mistake apparent from the record'. In this case, the petitioner submits that the impugned order itself records that the said property in its entirety was attached and the notice for public auction was also published in the local newspaper, describing the entire said property as being put up for sale. In view of the above, it was submitted that the basis for reviewing the order passed in 1977 under rule 63 of the Schedule II to the Act namely 'Lilav Kharade' is not by itself conclusive of what has been sold at the auction. In view of the above, it was submitted that the certificate of sale dated 19-7-1977 does not suffer from any mistake apparent from the record.[Para 12]

	■ 
	 
	As against the above, KC submitted that there is a difference between error/mistake apparent from the record and an error/mistake apparent on the face of the record. In view of the above, it was submitted that although there may be no error/mistake apparent on the face of the certificate of sale dated 19-7- 1977, the TRO was entitled to correct the error/mistake as it was apparent from the record. It cannot be disputed that the jurisdiction to correct an error/mistake apparent from the record is much wider then the jurisdiction to correct error/mistake apparent on the face of the record. The TRO has sought to correct the error/mistake apparent from the record which inter alia consists of Lilav Kharade dated 24-11-1966. However, the record consists not only of the Lilav Kharade but also a proclamation of sale of the said property drawn up by the respondent-revenue, after notice to the defaulter and also the public advertisement, making known the proclamation of sale of the said property and the orders passed under rule 61 of Schedule II to the Act, by TRO by orders dated 28-3-1977 and 13-7-1977 by the TRO and Commissioner in appeal. All these are matters of record and which of them correctly reflects the facts which would warrant correcting the error/mistake in the order passed under rule 63 of Schedule II to the Act is certainly a matter of debate and investigation. This also becomes evident from the affidavit in reply filed by the TRO dated 14-2-1966 wherein it is stated that the petition raises disputed questions of fact which cannot be gone into under article 226 of the Constitution of India.[Para 13]

	■ 
	 
	In view of the above, it is accepted by the respondent-revenue that the issue of whether the entire property was sold or only 1/4th of the said property was sold, is a disputed question of fact. From the above, it follows that the rectification/review of the order under rule 87 of Schedule II to the Act could not have been exercised as an error/mistake is not one which is apparent from the record. It is well settled by numerous decision of the Apex Court that an error/mistake apparent from the record cannot be an issue which is debatable, either on facts or on law.[Para 14]

	■ 
	 
	In the above view, the exercise of power under rule 87 of Schedule II to the Act by the TRO is outside the scope of his authority under the aforesaid rule.[Para 15]

	■ 
	 
	It was next submitted by the petitioner that the respondent-revenue has not produced the original copy of the Lilav Kharade dated 24-11-1966. The original copy of the Lilav Kharade dated 24-11-1966 would indicate whether or not, there has been interpolation of the same after the sale was completed on 24-11-1966. The certified copy of the Lilav Kharade dated 24-11-1966 produced by KC is dated 9-12-1980 and the same is at variance with the copy of the Lilav Kharade, annexed to the affidavit filed by TRO dated 14-2-1966. The petitioner attempted to show the difference in the two documents. However, these are questions of fact and can only be properly determined on taking of evidence in an appropriate legal proceeding.[Para 16]

	■ 
	 
	On behalf of KC, it was submitted that the existence of Lilav Kharade cannot be disputed and reliance was placed upon the certified copy of the same which was prepared on 9-12-1980. It was submitted that this Lilav Kharade contain a signature of the petitioner and the petitioner had never before passing of the order disputed the correctness of the Lilav Kharade. In fact, in the petition as filed, the petitioner does not suggest that the Lilav Kharade on the basis of which the order dated 19-7-1977 passed under rule 63 of Schedule II to the Act was manipulated/interpolated, as is now being canvassed. Therefore, the Lilav Kharade should be accepted as it stands. On the facts of it, it was found that the two Lilav Kharade are not identical/same. There are some difference between the two which would make it a triable issue and is best left to be decided in appropriate proceeding, if canvassed by any of the parties to the same. The petition is being decided on a more fundamental issue namely the TRO did not have jurisdiction to review an order after the lapse of 14 years without in any manner, pointing out how and why did the TRO realize that there was a mistake/error in the order dated 19-7-1977.[Para 17]

	■ 
	 
	It was thereafter contended by the petitioner that KC had an opportunity to challenge the same on the ground that the entire said property was not a subject matter of sale but only 1/4th share of the said property was subject matter of sale by preferring an appropriate application under rule 61 of Schedule II to the Act. This KC did. However, same was rejected both by the TRO as well as by the Commissioner, by orders dated 28-3-1977 and 13-7-1977 respectively. It is, therefore, submitted that it is not open to KC to now urge that only 1/4th of the said property was sold to the Petitioner.[Para 18]

	■ 
	 
	As against that, KC submitted that their objection was dismissed only on grounds of non-deposit/ payment of the taxes due. Therefore, the decision of the TRO dated 28-3-1977 of the Commissioner dated 13-7- 1977 are of no consequence as they are not on merits.[Para 19]

	■ 
	 
	However, this controversy cannot be gone into for the reason that the impugned order dated 12-6-1991 has been passed by the TRO in the exercise of his suo motu power under rule 87 of Schedule II to the Act. In view of the above, whether or not KC had raised an objection which was subject to consideration or not, will not in any way restrict the power of the TRO under rule 87 of Schedule II to the Act to correct error/mistake apparent from the order rendered in suo motu power. Therefore, as the impugned order dated 12-6-1991 has to be examined on its own merits as it is an exercise of suo motu power of the TRO. The conduct of KC in no way controls the suo motu exercise of powers of review exercised by the TRO.[Para 20]

	■ 
	 
	It is further observed that when auction are held either by Court or public authority like the Income-Tax Department, sanctity is to be attached to the same and they should not be set aside for the mere asking, particularly when a third party purchaser is involved. Such sales should only be set aside when the same is clearly irregular and/or in breach of the law. Unless the above guiding principle is kept in mind, not only participation in such auctions would reduce but the price obtained at such auctions would be less than adequate as the sword of Damocles would always keep hanging on such a sale to the detriment of the independent third party purchaser. In fact, the above view finds support in the Supreme Court's decision in Janatha Textiles v. TRO [2008] 301 ITR 337 170 Taxman 221. The Supreme Court in the above case has while dealing with auction sale, inter alia, observed that it is an established principle of law that in a third party auction the purchaser's interest in the auctioned property continues to be protected notwithstanding that the underlying decree is subsequently set aside or otherwise. This principle has been stated and reaffirmed in a number of judicial pronouncements by the Privy Council and this Court. The law makes a clear distinction between a stranger who is a bona fide purchaser of the property at an auction sale and a decree-holder purchaser at a court auction. The strangers to the decree are afforded protection by the court because they are not connected with the decree. Unless the protection is extended to them court sales would not fetch the market value or fair price of the property. This would equally apply to sales made by the Income-Tax Department in auction.[Para 21]

	■ 
	 
	In view of the above, there is no option but to set aside the order dated 12-6-1991 passed by the TRO under rule 87 of Schedule II to the Act. Rule made absolute in the above terms with no order as to costs.[Para 22]
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JUDGMENT
 
M.S. Sanklecha, J. - The challenge in this Petition under Article 226 of the Constitution of India, is to the following:—
	(a)
	 
	Order dated 12th June, 1991 passed by the Tax Recovery Officer (TRO) under Rule 87 of Schedule II to the Income Tax Act 1961 (the Act); and

	(b)
	 
	Order dated 23rd March 1993 passed by the Commissioner of Income Tax (CIT), dismissing the Petitioner's appeal from the order dated 12th June, 1991 of the TRO. This was on the ground that no appeal lies from an order on Review under Rule 87 of Schedule II to the Act.


Before us, the Petitioner has withdrawn his challenge to the order dated 23rd March, 1993 passed by the Commissioner of Income Tax, Nasik. Therefore, the only issue before us, is the validity of the order dated 12thJune, 1991 of the TRO.
2. The impugned order dated 12th June, 1991 of the TRO reviews the following:—
	(i)
	 
	Order passed on 19th July, 1977, confirming sale of immovable property under Rule 63 (1) of the Schedule II to the Act;

	(ii)
	 
	Certificate of Sale dated 19th July, 1977 of immovable property under Rule 65 of the Schedule II to the Act;

	(iii)
	 
	Order dated 28th March, 1977 passed under Rule 61 of the Schedule II to the Act; and

	(iv)
	 
	Review order dated 6th August, 1977.


All the above orders/ communications were reviewed to read the description of the property as given in the schedule of the properties to all the above documents. The specification of the immovable property was amended to read as:—
1/4th undivided shares in No.615/1-A, area 0.37 Asst. 0.56 at Nasik in place and stead of No.615/1-A, area 0.37, Asstt. 0.56 at Nasik (the said property).
3. Briefly, the facts leading to this Petition are as under:—
	(a)
	 
	One M/s. K. C. Tiwari & Sons was declared a tax defaulter in respect of payment of income tax dues aggregating to Rs.4,36,969/- under the Act. Consequent to the above, amongst others, the said property owned by the M/s. K. C. Tiwari & Sons was put to auction by the Respondent-Revenue for recovery of its tax arrears;

	(b)
	 
	On 23rd October, 1966, a public notice was published in a local news paper "Gavkari" inviting bids for sale of immovable properties specified therein including the said property which was described in the Schedule thereto as S. No.615/1-A, area 0.37 at Nasik. The above public notice, inter alia, set out the programme for auction of the said property and terms and conditions thereof;

	(c)
	 
	Thereafter, on 24th November, 1966 as indicated in the above notice, a public auction was inter alia held of the said property. The Petitioner was the highest bidder paying an amount of Rs.4,600/-for purchase of the said property at the auction;

	(d)
	 
	Immediately thereafter, M/s. K. C. Tiwari & Sons challenged Recovery proceedings against it in respect of Assessment Years 1952- 53 to 1961-62. Consequently, the auction dated 24thNovember,1966 in its entirety was also assailed by filing Special Civil Application No.2188 of 1966 in this Court. On 9th December, 1966, the above application was admitted and interim stay in the above application was granted restraining all further proceedings for recovery of the tax dues;

	(e)
	 
	Pending the above petition, on 23rd December, 1966, M/s. K. C. Tiwari & Sons filed an application to the Tax Recovery Officer under Rule 60/61 of the Schedule II to the Act. This application was made to set aside the sale of the said property at the auction held on 24th November, 1966;

	(f)
	 
	Thereafter M/s. K. C. Tiwari & Sons filed a representation to the Central Board for Direct Taxes (CBDT), inter alia seeking release of the said property and relief from recovery of taxes. In response to the above CBDT by its letter dated 27th December, 1970, informed M/s. K. C. Tiwari & Sons that if the Writ Petition i.e. Civil Application No. 2188 of 1966 in Court is withdrawn and the entire outstanding dues are paid within one year along with interest, application for release of the attachment and cancellation of the sale of the said property would be considered;

	(g)
	 
	Consequent to the above, on 11th February, 1971 - M/s. K. C. Tiwari & Sons withdrew their Special Civil Application No.2188 of 1966 filed in this Court. On withdrawal of the Petition, a stay granted by the order dated 9th December, 1966 also came to an end;

	(h)
	 
	Thereafter by letters dated 27th February, 1971 and 9th July, 1974, M/s. K. C. Tiwari & Sons addressed a representation to the CBDT and sought a cancellation of the auction sale as the same has not yet been confirmed. It is in the above representation that M/s. K. C. Tiwari & Sons for the first time claim that only 1/4th share of the said property had been sold to the Petitioner;

	(i)
	 
	In the mean time, the Petitioner had been seeking possession of the said property from the TRO. However, in view of the inordinate delay in handing over possession of the said property, the Petitioner was compelled to file a suit for possession of the said property being Suit No.90 of 1972 against the Revenue-Authority and M/s. K. C. Tiwari & Sons. In the above suit, written statements were filed, denying the Petitioner's claim. However, it appears that no issue with regard to 1/4th share of the said property being sold was raised in the written statement;

	(k)
	 
	On 5th November, 1973, the CBDT informed M/s. K. C. Tiwari & Sons that the auction sale of the said property for recovery of income tax could not be cancelled. It is pertinent to note that till then M/s. K. C. Tiwari & Sons had not paid the entire outstanding tax due along with interest. However, the CBDT directed the TRO to dispose of the Petitioner's application under Rule 61 of the Schedule II of the Act;

	(l)
	 
	On 28th March, 1977, the TRO by an order rejected the application to set aside the sale filed in 1966 by M/s. K. C. Tiwari & Sons under Rule 61 of Schedule II to the Act. The order dated 28th March, 1977 was disallowed for failure to deposit the amounts recoverable as tax dues from the defaulter i.e. M/s. K. C. Tiwari & Sons. The application filed by M/s. K. C. Tiwari & Sons was not produced to indicate whether it was contended therein the sale was only of 1/4th of said property even when asked for at the hearing;

	(m)
	 
	Being aggrieved, M/s. K. C. Tiwari & Sons preferred an appeal from the order dated 28th March, 1977. On 13th July, 1977, the CIT rejected the Petitioner's appeal from the order dated 28th March, 1977 passed by the TRO. Neither the appeal memo filed by M/s. K. C. Tiwari & Sons nor the order dated 13th July, 1977 of the CIT was produced by the Respondents in spite of being asked for at the hearing;

	(n)
	 
	Consequent to the above rejection of the Petitioner's application and appeal, the TRO on 19th July, 1977 issued an order confirming the sale of said property. This order dated 19th July, 1977 of confirmation of sale of the said property was issued under Rule 63 (1) of the Schedule II to the Act;

	(o)
	 
	On 4th August, 1977, the notice of possession was issued by the TRO. This notice of possession was challenged by M/s. K. C. Tiwari & Sons before the TRO on the ground that the Petitioner had purchased only 1/4th share of the said property. In view of the above, the handing over of the possession of the said property by the Respondent-Revenue to the Petitioner was adjourned sine die;

	(p)
	 
	Thereafter on 28th October, 1977, the Petitioner withdrew the Special Civil Suit bearing No.90 of 1972, seeking possession of the said property;

	(q)
	 
	It was only on 27th August, 1984 M/s. K. C. Tiwari & Sons i.e. Respondent No.4 paid all its tax dues payable to the Respondent-Revenue for the Assessment Year 1952-53 to 1961-62;

	(r)
	 
	Thereafter on 22nd September, 1987, the Respondent-Revenue granted possession of the said property to the Petitioner. A certificate of possession dated 6th October, 1987 was also issued to the Petitioner by the TRO in respect of the said property;

	(s)
	 
	Thereafter on 9th November, 1987 M/s. K. C. Tiwari & Sons addressed a notice to the TRO under Section 80 the Civil Procedure Code, 1908 intimating its intention to file a suit against the Respondent-Revenue. In its notice, M/s. K. C. Tiwari & Sons objected to handing over the possession of the said property to the Petitioner, when only 1/4th share of the said property was in fact sold. The above notice called upon the TRO to hand over possession of the balance 3/4th area of the said property to them. However, no suit was filed by M/s. K. C. Tiwari & Sons, subsequent to the above notice;

	(t)
	 
	All of a sudden, after a lapse of over three years, on 18th February, 1991,CIT asked the Petitioner to meet him in his office on 19thFebruary, 1991. On 19th February,1991, when the Petitioner met the CIT, he was asked to hand over 3/4th area of the said property to M/s. K. C. Tiwari & Sons. This, the Petitioner refused to comply with and he records the above facts in his letter dated 19thFebruary, 1991. In response, on 20th February, 1991, the CIT for the first time informed the Petitioner that he had purchased only 1/4th share of the said property in the auction sale and, therefore, he was obliged to return 3/4th area of the said property to M/s. K. C. Tiwari & Sons. On 18th March, 1991, the Respondent-Revenue issued a public notice in three news papers, informing the public that the Petitioner had purchased only 1/4th undivided and un-demarcated shares of the said property, consisting of 37 gunthas;

	(u)
	 
	It was only thereafter that on 3rd April, 1991, a notice under Rule 87 of the Schedule II to the Act was issued to the Petitioner, seeking to review the order of confirmation of sale of the said property dated 19th July, 1977 passed under Rule 63 of the Schedule II to the Act. The basis of the notice was that the specification of the said property in the Schedule to above order had to be only 'undivided share in S. No.615/1A Area 0.37 Gunthas' and not the entire said property. The Petitioner by letter dated 23rd April, 1991 responded to the notice, pointing out that there was no mistake in the order dated 19th July, 1977 which would merit any review. M/s. K. C. Tiwari & Sons and the legal heir of its partners also filed its say on 25th April, 1991 at the time of the hearing before the TRO supporting the review of the order dated 19th July, 1977 passed under Rule 63(1) of the Schedule II to the Act;

	(v)
	 
	On 12th June, 1991, the TRO passed the impugned order and reviewed the order dated 19th July, 1977 passed under Rule 63 of the Schedule II to the Act. By the impugned order, it substituted the description to the property given in the Schedule therein as under:-"S. No.615/1-A area 0.37 at Nasik" to read as " 1/4th undivided share in No.615/1-A, area 0.37 Asstt. 0.56 at Nasik". This review of the order dated 19th July, 1977 was on the basis of "Lilav Kharade" i.e. auction note dated 24th November, 1966. This Lilav Kharade recorded that the Petitioner had purchased only 1/4th share of the said property which was auctioned on 24th November, 1966. Thus, it was concluded that there was a mistake apparent from the record which requires correction under Rule 87 of the Schedule II to the Act. Besides correcting the order dated 19th July, 1977 passed under Rule 63(1) of Schedule II to the Act, it also modified the certificate of sale dated 19th July, 1977 issued under Rule 65 of the Schedule II to the Act, order dated 28th March, 1977 passed under Rule 61 of the Schedule II to the Act and an earlier review order dated 6thAugust, 1977;

	(w)
	 
	Being aggrieved, the Petitioner filed an appeal from the Review order dated 12th June, 1991 to the CIT. On 23rd March, 1993, the CIT dismissed the Petitioner's appeal on the ground that no appeal against the order passed in review under Rule 87 of the Schedule II to the Act is maintainable. The challenge to the order dated 23rdMarch 1993 of the CIT is withdrawn by the Petitioner at the hearing of this Petition;


4. On the above facts, Mr. Kevic Setalvad learned Sr. Counsel appearing for the Petitioner in support, submits as under:—
	(a)
	 
	The exercise of power of review under Rule 87 of the Schedule II to the Act by the TRO is a malafide exercise of power. This exercise of suo motu power by the TRO is malafide as it does not indicate what led to the TRO to correct in 1991 an error in an order passed as far back as on 19th July, 1977. This suo motu exercise of power by TRO is clearly malafide as it seems to have been exercised at the instance of CIT. This is evident from the fact that before issuing a notice seeking to review the order dated 19th July, 1977, the Petitioner was called by the CIT and orally asked to hand over 3/4th area of the said property to M/s. K. C. Tiwari & Sons. This was objected by the Petitioner as recorded in its letter dated 19thFebruary, 1991. This led to the Respondent-Revenue issuing an advertisement dated 18th March, 1991 in the local news paper that "the petitioner was only entitled to 1/4th area of the said property which was undivided and un-demarcated." This even before a notice dated 3rd April, 1991 was issued proposing the review to order dated 19th July, 1977;

	(b)
	 
	The power of review being exercised by the TRO is without jurisdiction as he can only review an order passed by him and not his superior in terms of Rule 87 of the Schedule II to the Act. The order dated 19th July, 1977 under Rule 63(1) of Schedule II to the Act was passed consequent to the order, rejecting the application to set aside the sale under Rule 61 of the Schedule II to the Act and the subsequent appeal therefrom which was rejected on 13th July, 1977 by the CIT. Therefore, the order rejecting the application to set aside the same by M/s. K. C. Tiwari & Sons viz: Respondent No.4 had merged into the order of the CIT dated 13thJuly, 1977. In view of the terms of Rule 87, the order passed in appeal on 13th July, 1977being an order passed by the CIT can only be reviewed by CIT and not the TRO;

	(c)
	 
	The TRO exercised his power under Rule 87 of the Schedule II to the Act, to review an order passed in 1977 only in 1991. There is no mention in the impugned order of how and why the delay occurred for the purpose of considering whether the exercise of power was reasonable. Besides, even if, no period of limitation is provided for under Rule 87 of the Schedule II to the Act, a reasonable period of limitation ought to be read therein;

	(d)
	 
	In any view of the matter, the exercise of power under Rule 87 of the Schedule II to the Act is limited to correcting the error/ mistake apparent from the record. Therefore, no debatable issue can ever be a subject matter of an error apparent from the record. In this case, the record itself indicates that what had been sold, was the entire property as is evident from the proclamation and also public advertisement issued by the Respondent-Revenue on the basis of which the said property was sold by auction. All the above documents are also a matter of record and which of it reflects the correct facts is a matter of debate;

	(e)
	 
	Besides, the impugned order dated 12th June, 1991 itself indicates that the advertisement issued was for the entire sale of said property. The original copy of the Lilav Kharade is not being produced by the Revenue. It is submitted that the Lilav Kharade submitted by the Revenue indicates that there was interpolation in the Lilav Kharade. Besides, the so called certified copy of the Lilav Kharade produced by M/s. K. C. Tiwari & Sons before this Court also indicates that it is at variance to that produced by the Revenue. This becomes a subject matter of factual dispute and the power of Review could not be exercised. Thus adverse inference must be drawn against Respondent-Revenue for failing to produce the original copy of Lilav Kharade; and

	(f)
	 
	In any case, M/s. K. C. Tiwari & Sons are barred on account of principles res-judicata or analogous thereto to agitate an issue which could have been a subject matter of objection under Rule 61 of the Schedule II to the Act and not objected to either before the TRO or the CIT in appeal from the order dated 28th March, 1977.


5. As against the above, Mr. Suresh Kumar, learned Counsel appearing for the Respondent-Revenue supports the impugned order dated 12th June, 1991. He submits that the impugned order is a speaking order and nothing needs to be added or explained.
6. Mr. Sakhardande, learned Counsel appearing for M/s. K. C. Tripathi & Sons and Mr. Niranjan Jagtap, learned Counsel appearing for legal heirs of the partners of M/s. K. C. Tiwari & Sons oppose the Petition by making following submissions:—
	(a)
	 
	A certified copy of Lilav Kharade dated 24th November, 1966 prepared on 9th December, 1980 was tendered across the bar to contend that the existence of the Lilav Kharade cannot be disputed. Further, this Lilav Kharade, evidences the signature of the Petitioner. This also cannot be disputed. The Petitioner in his Petition has not whispered a word about the Lilav Kharade being interpolated /manipulated. It is only in their affidavit in rejoinder that the Petitioner has came up with this story. Therefore, there is an apparent mistake in the order dated 19th July, 1977, confirming the sale under the Schedule II to the Act;

	(b)
	 
	The exercise of power under Rule 87 of the Schedule II to the Act by the TRO is a suo motu exercise of power. This power is very wide as it permits the TRO to correct any error/ mistake apparent from the record as contrasted with the words mistake apparent on the face of the record. Therefore, the TRO was duty bound the correct the mistake / error in the order dated 19th July, 1977 as the same is the part of the record. Rule 87 uses the word error apparent from the record and, therefore, the correction of an order of 1977 on the basis of Lilav Kharade which is a part of the record, cannot be found fault with;

	(d)
	 
	There is no limitation of time to exercise power under Rule 87 of the Schedule II to the Act. This is particularly so in view of the fact that the legislature has not put any time limit therein as against providing a period of four years in Section 154 and 254 of the Act for rectification of mistake apparent from record. Therefore, it is not permissible to read any period of limitation under Rule 87 of Schedule II to the Act. Further, it is submitted that it is not permissible even to import the concept of the reasonable period of time into Rule 87 of the Schedule II to the Act for exercise of powers of review;

	(d)
	 
	In any view of the matter, the power of review in this case has been exercised within a reasonable period of time inasmuch as the possession of the said property was not given to the Petitioner at the instance of M/s. K. C.Tiwari & Sons up to 1987. Thereafter, the power of review has been exercised within four years from 1987 i.e. by 1991;

	(e)
	 
	The power of review under Rule 87 of Schedule II to the Act will be unaffected despite dismissal of appeal filed by M/s. K. C. Tiwari & Sons on 13th July, 1977 by CIT from the order of TRO under Rule 62 of the Schedule II to the Act. This is because, the application under Rule 62 was dismissed both by the TRO and the CIT on account of failure of the Petitioner to deposit the tax due. It is submitted that such dismissal of an application and appeal thereafter were both not decided on merits of the case and therefore is not a binding order; and

	(f)
	 
	In any view, the order dated 28th March, 1997 of the TRO, dismissing the application under Rule 61 of the Schedule II to the Act does not merge into order dated 13th July, 1977 passed in appeal by CIT. This is because the application and the appeal therefrom were both dismissed for non-deposit of the tax dues. Therefore, the merits of the controversy was not considered either by TRO or by the CIT. In the above view, it is open to the TRO to review his order dated 28th March, 1977 which is the underlying order to confirmation of sale order dated 19th July, 1977.


7. We have considered the rival submissions. The Petitioner's challenge before us is to the suo motu order dated 12th June, 1991 passed by the TRO in exercise of power under Rule 87 of the Schedule II to the Act. The impugned order dated 12th June, 1991 suo motu reviews the order dated 19th July, 1977 confirming the sale. It is an undisputed position before us that the impugned order dated 12th June, 1977 has been passed by the TRO in exercise of his suo motu powers. The impugned order does not indicate the manner in which the mistake in the certificate of sale dated 19th July, 1977 was discovered by him in 1991. At the hearing, we specifically asked Mr. Suresh Kumar, learned Counsel appearing for the Revenue-Authority the provocation/cause to review the order passed almost 14 years ago? Mr. Suresh Kumar had no answer. We asked him how this mistake was detected by the TRO?. In what proceeding, this mistake was detected? Was it in a collateral proceeding that led to the discovery of mistake? Mr. Suresh Kumar, learned Counsel appearing on behalf of the Revenue-Authority was unable to throw any light on the same, as had no answer. We specifically drew his attention to the averments made in the Petition that the CIT had before even issuing any notice seeking to review the order dated 19th July, 1977 asked the Petitioner to return 3/4th area of the said property to M/s. K. C.Tiwari & Sons and also the advertisement issued prior to the notice and sought his response. Mr. Suresh Kumar, learned Counsel appearing on behalf of the Revenue-Authority informs us that from the record, it does appears that the Petitioner was called by the CIT as alleged in the Petition and he also does not dispute that the advertisement was issued on 18th March, 1991 in the press restricting the rights of the Petitioner in respect of the Petitioner's right to the said property even before issuing of a notice to review the order dated 19th July, 1977. Mr. Suresh Kumar, learned Counsel appearing for the Revenue further states that in the affidavit in reply filed by the Revenue, the averments made in the Petition in the above regard, is not disputed. It would, therefore, be noticed that the exercise of powers by the TRO of entering upon the enquiry to review the order dated 19thJuly, 1977 is malafide exercise of power i.e. malice in law. It is well settled that a legal malice means something done without lawful exercise. It is an act done wrongly and willfully without reasonable or probable cause and without due regard to the rights of others (See Ratnagiri Gas & Power (P) Ltd. v. RDS Projects Ltd. [2013] (1) SCC 524. This exercise of power to review after almost fourteen years must be triggered by some event, which must be reflected/stated in the impugned order or atleast explained and stated before us in response to the challenge to the impugned order. This is more particularly so when a query in that respect was raised by us during the hearing. All powers which is vested in any authority acting under the State is in the nature of trust and the same should be exercised only for bona fide purposes. On the aforesaid ground alone, the impugned order is not sustainable in law.
8. In terms of Rule 87 of the Schedule II to the Act, the exercise of power of review can only be exercised by an authority in respect of an order which has been passed by that very authority. No authority can review an order passed by his superior. In this case, the TRO is seeking in Review, an order by his superior- CIT. The order under Rule 63 of the Schedule II to the Act is an order confirming the sale consequent to an application made for setting aside the sale being dismissed by the TRO and the CIT in appeal. In the present case, the application made by M/s. K. C. Tiwari & Sons under Rule 61 of the Schedule II to the Act was dismissed by TRO on 28th March, 1977. Thereafter in appeal, the CIT by order dated 13th July, 1977 also dismissed the appeal of M/s. K. C. Tiwari & Sons to have the sale set aside. It is consequent to the dismissal of the appeal that the order of confirmation of sale was issued on 19th July, 1977. The order of confirmation of sale was consequent to the appeal being dismissed by the CIT. Therefore, the TRO's order dated 28th March, 1977 which rejected the application of M/s. K. C. Tiwari & Sons had merged into the order of the CIT dated 13th July, 1977 in appeal. The Supreme Court in Kunhayammed v. State of Kerala [2000] 245 ITR 360/113 Taxman 470 had in para 44 has held that 'where an appeal or revision is provided against the order passed by a court, tribunal or any other authority before a superior forum and such superior forum modifies, reverses or affirms the decision put in issue before it, the decision by subordinate forum merges in the decision by the superior forum and it is the latter which subsists, remains operative and is alone capable of enforcement in the eye of law'. The Counsel for M/s. K. C. Tiwari & Sons was at pains to point out that both the applications under Rule 61 of the Schedule II to the Act which was dismissed by order dated 28th March 1977 and the appeal therefrom was dismissed by order dated 13th July, 1977 was only on account of failure to deposit the tax dues. Therefore, there is no order on merits. This is for the reason that the objections of M/s. K. C. Tiwari & Sons were dismissed without considering the merits of the application but only on account of failure to deposit the amount of tax recoverable from them in execution of the certificate issued under Section 222 of the Act. In support, reliance was placed upon the decision of the Supreme Court in Narayan Chandra Ghosh v. UCO Bank [2011] 4 SCC 548 - wherein an appeal to the Appellate Tribunal under the Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (Securitisation Act) was dismissed on account of failure to pre-deposit of 50% of the amounts due as required under Section 18 of the Securitisation Act. This was a condition precedent for entertaining an appeal. In the above context, the Apex Court held that the appeal to the Tribunal was not maintainable. Therefore, it is submitted that where the appeal is itself not maintainable, no question of merger would apply. In support, reliance was placed upon State of Kerala v. Kondottyparambanmoosa [2008] (8) SCC 65, where an appeal was dismissed on account of limitation i.e. delay in filing of the appeal. In such case, it was held that the doctrine of merger would have no application. The condition in Rule 61 of the Schedule II to the Act is not a condition of pre-deposit. Therefore, in such a case, it would be open to an applicant to deposit the same at any time even after the hearing of the application but before passing of the order. This is clear from the proviso to Rule 61 of Schedule II to the Act which reads as under:—
"Application to set aside sale of immovable property on ground of non-service of notice or irregularity.
61. Where immovable property has been sold in execution of a certificate, [such Income Tax Officer as may be authorized by the Chief Commissioner or Commissioner in this behalf], the defaulter, or any person whose interests are affected by the sale, may, at any time within thirty days from the date of the sale, apply to the Tax Recovery Officer to set aside the sale of the immovable property on the ground that notice was not served on the defaulter to pay the arrears as required by this Schedule or on the ground of a material irregularity in publishing or concluding the sale:
Provided that -
	(a)
	 
	no sale shall be set aside on any such ground unless the Tax Recovery Officer is satisfied that the applicant has sustained substantial injury by reason of the non-service or irregularity; and

	(b)
	 
	an application made by a defaulter under this rule shall be disallowed unless the applicant deposits the amount recoverable from him in the execution of the certificate."


Thus the aforesaid decision would have no application. Therefore, TRO could not have exercised the power under Rule 87 to review the order passed by a superior form namely CIT on 13th July, 1977. Thus, the impugned order dated 12th June, 1991 passed under Rule 87 is completely without jurisdiction.
9. The next issue which arises for consideration is whether in the absence of any period of limitation being provided in Rule 87 of Schedule II to the Act, is it open to read a reasonable period of limitation into it. The respondents contend that no limitation can be read into it. In support, place reliance upon the decision of a five member bench of the Hon'ble Supreme Court in Swastik Oil Mills Ltd. v. H. B. Munshi - AIR 1968 SCC 843. In this case, exercise of suo motu powers of revision under the Bombay Sales Tax Act, 1953 was the subject matter of challenge. Section 31 of the Bombay Sales Tax, 1953 and Section 22 of the earlier Act of 1946 did not provide for any period of limitation to curtail the time within which the Deputy Commissioner could exercise his powers of review. The submission of the Appellant was that in the absence of any period of limitation being provided in either Section 22 of the Act of 1946 and Section 31 of the Act of 1953, the Court must import a reasonable period of limitation into the time within which the power of revision could be exercised. The Court in the facts before it did not accept the contention of the Appellant before it. The reading of reasonable period of limitation into the statute and the extent of period to be considered reasonable is not of universal application but is to be considered in the light of the statutory provisions and the factual context. In the above case, the appellant did not show how the absence of reading limitation into the section, prejudice would be caused to the appellant. The aforesaid decision of the Supreme Court was concerned in the dispute between assesee and the revenue. In this case, a third party namely the Petitioner has secured some rights by virtue of the confirmation and certificate of sale in 1977. Therefore, in such case, even in the absence of any period of limitation being specified in Rule 87, a reasonable period of limitation would have to be read in so as not to deprive an innocent third party of its rights accrued on account of auction sale by Respondent-Revenue. One must not lose sight of the fact that the person who purchases the property at an auction conducted by the Income Tax Department to recover the dues of a tax defaulter i.e. M/s. K. C. Tiwari & Sons as in this case are not parties to the underlying dispute between the revenue and the tax defaulter. The Petitioner is a bona fide purchaser in auction and action of reversing the sale which took place almost 14 years ago must be protected by reading the period of limitation into Rule 87 of th Schedule II to the Act. Thus, the decision in Swastik Oil Mills Ltd. case (supra) as rendered in the facts of that particular case and can have no universal application.
10. Be that at it may, the Supreme Court has thereafter time and again taken a view that when there is no period of limitation prescribed under the Act for a suo motu exercise of power, a reasonable period of limitation must be read into the statutory provisions. The Supreme Court has repeatedly held that what would be reasonable period would depend upon the facts of each case and the provisions of the statute for consideration (see State of Punjab v. Bhatinda District Co-operative Milk Producers Union Ltd. [2007] 11 SCC 363, State of Jharkhand v. Shivam Coke Industries [2011] 8 SCC 656). It is also pertinent to note that a three member bench of the Supreme Court in the case of Collector of Customs v. T.V.S. Whirlpool Ltd. 2000 (119) ELT A 177 upheld in appeal the view of the Customs Tribunal Collector of Customs v. T.V.S. Whirlpool Ltd. in 1996 (86) ELT 144 (Trib.) holding that in the absence of any period of limitation being specified in the concerned statutory provisions, a reasonable period of time is to be read into the statute for exercise of rights specified therein. Therefore, the later decision of the Apex Court including one by the Bench of three Judges of the Supreme Court, has taken a view that, a reasonable period of limitation is to read into a statutory document, if the circumstances so warrant. It was contended that the delay is of no consequence as the obligation of every authority is to correct an incorrect order. This is not of universal application. On account of delay, change takes place. Moreover, the delay in performing a legal duty would itself amount to abuse of discretion unless suitably explained. More than anything else, as a matter of public policy and preventing authorities from raising old and stale issues, one would have to necessarily read a reasonable period of limitation from a order which had attained finality so that the parties are entitled to proceed on the basis that its rights would not be disturbed.
11. It was then contended by M/s. K. C.Tiwari & Sons that in the present facts, the suo motu exercise of power to Review under Rule 87 of the Schedule II to the Act has been exercised by the TRO within a reasonable time. It is submitted that the possession of the said property was granted to the Petitioner only in 1987. Therefore, the exercise of power to Review in 1991 is within a reasonable period of less than four years. This submission overlooks the fact that in terms of Rule 87 of Schedule II to the Act, the power of Review is to be exercised with regard to an order passed under the Schedule II to the Act. Therefore, the period of limitation would commence from the date of the order which is sought to be reviewed and the date of grant of possession is irrelevant for the exercise of power to review an order passed in 1977.
12. It was next contended by the Petitioner that the exercise of power under Rule 87 of Schedule II to the Act is limited to only correcting error / mistake apparent from the record. It was submitted that any issue which is a debatable issue or a matter of investigation into facts would not be covered within the scope of the words 'error/ mistake apparent from the record'. In this case, the Petitioner submits that the impugned order itself records that the said property in its entirety was attached and the notice for public auction was also published in the local newspaper, describing the entire said property as being put up for sale. In view of the above, it was submitted that the basis for reviewing the order passed in 1977 under Rule 63 of the Schedule II to the Act namely 'Lilav Kharade' is not by itself conclusive of what has been sold at the auction. In view of the above, it was submitted that the certificate of sale dated 19th July, 1977 does not suffer from any mistake apparent from the record.
13. As against the above, Mr. Sakhardande, learned Counsel appearing for M/s. K. C. Tiwari & Sons submitted that there is a difference between mistake/error apparent from the record and an error/mistake apparent on the face of the record. In view of the above, it was submitted that although there may be no error/mistake apparent on the face of the certificate of sale dated 19th July, 1977, the TRO was entitled to correct the error / mistake as it was apparent from the record. It cannot be disputed that the jurisdiction to correct an error/mistake apparent from the record is much wider then the jurisdiction to correct error/mistake apparent on the face of the record. The TRO has sought to correct the error/mistake apparent from the record which inter alia consists of Lilav Kharade dated 24th November, 1966. However, the record consists not only of the Lilav Kharade but also a proclamation of sale of the said property drawn up by the Respondent-Revenue, after notice to the defaulter and also the public advertisement, making known the proclamation of sale of the said property and the orders passed under Rule 61 of Schedule II to the Act, by TRO by orders dated 28th March, 1977 and 13th July, 1977 by the TRO and CIT in appeal. All these are matters of record and which of them correctly reflects the facts which would warrant correcting the error/mistake in the order passed under Rule 63 of Schedule II to the Act is certainly a matter of debate and investigation. This also becomes evident from the affidavit in reply filed by the TRO dated 14th February, 1966 wherein it is stated that the Petition raises disputed questions of fact which cannot be gone into under Article 226 of the Constitution of India.
14. In view of the above, it is accepted by the Respondent-Revenue that the issue of whether the entire property was sold or only 1/4th of the said property was sold, is a disputed question of fact. From the above, it follows that the rectification/ review of the order under Rule 87 of Schedule II to the Act could not have been exercised as an error/mistake is not one which is apparent from the record. It is well settled by numerous decision of the Apex Court that an error/mistake apparent from the record cannot be an issue which is debatable, either on facts or on law.
15. In the above view, we find that the exercise of power under Rule 87 of Schedule II to the Act by the TRO is outside the scope of his authority under the aforesaid Rule.
16. It was next submitted by the Petitioner that the Respondent-Revenue has not produced the original copy of the Lilav Kharade dated 24th November, 1966. The original copy of the Lilav Kharade dated 24thNovember, 1966 would indicate whether or not, there has been interpolation of the same after the sale was completed on 24th November, 1966. The Petitioner invited our attention to the certified copy of the Lilav Kharade tendered across the bar on behalf of M/s. K. C. Tiwari & Sons during the course of hearing. The certified copy of the Lilav Kharade dated 24th November, 1966 produced by M/s. K. C. Tiwari & Sons is dated 9th December, 1980 and the same is at variance with the copy of the Lilav Kharade, annexed to the affidavit filed by TRO dated 14th February, 1966. The Petitioner attempted to show the difference in the two documents. However, we refrained from entering into this controversy as these are questions of fact and can only be properly determined on taking of evidence in an appropriate legal proceeding.
17. On behalf of M/s. K. C. Tiwari & Sons, it was submitted that the existence of Lilav Kharade cannot be disputed and reliance was placed upon the certified copy of the same which was prepared on 9th December, 1980. It was submitted that this Lilav Kharade contain a signature of the Petitioner and the Petitioner had never before passing of the order disputed the correctness of the Lilav Kharade. In fact, in the Petition as filed, the Petitioner does not suggest that the Lilav Kharade on the basis of which the order dated 19th July, 1977 passed under Rule 63 of Schedule II to the Act was manipulated/ interpolated, as is now being canvassed. Therefore, the Lilav Kharade should be accepted as it stands. This compelled us to compare the copy of Lilav Kharade annexed by the TRO to his affidavit dated 14th February, 1996 and the Lilav Kharade tendered across the bar on behalf of M/s. K. C. Tiwari & Sons. On the facts of it, we find that two are not identical/same. There are some difference between the two which would make it a triable issue and is best left to be decided in appropriate proceeding, if canvassed by any of the parties to the same. We are deciding the Petition on a more fundamental issue namely the TRO did not have jurisdiction to review an order after the lapse of 14 years without in any manner, pointing out how and why did the TRO realize that there was a mistake/error in the order dated 19thJuly, 1977.
18. It was thereafter contended by the Petitioner that M/s. K. C. Tiwari & Sons had an opportunity to challenge the same on the ground that the entire said property was not a subject matter of sale but only 1/4th share of the said property was subject matter of sale by preferring an appropriate application under Rule 61 of Schedule II to the Act. This M/s. K. C. Tiwari & Sons did. However, same was rejected both by the TRO as well as by the CIT, by an orders dated 28th March, 1977 and 13th July, 1977 respectively. It is, therefore, submitted that it is not open to M/s. K. C. Tiwari & sons to now urge that only 1/4th of the said property was sold to the Petitioner.
19. As against that, the Counsel appearing on behalf of M/s. K. C. Tiwari & Sons, submitted that their objection was dismissed only on grounds of non-deposit/ payment of the taxes due. Therefore, the decision of the TRO dated 28th March, 1977 of the CIT dated 13th July, 1977 are of no consequence as they are not on merits.
20. We are not inclined to enter into this controversy for the reason that the impugned order dated 12th June, 1991 has been passed by the TRO in the exercise of his suo motu power under Rule 87 of Schedule II to the Act. In view of the above, whether or not M/s. K. C. Tiwari & Sons had raised an objection which was subject to consideration or not, will not in any way restrict the power of the TRO under Rule 87 of Schedule II to the Act to correct error/mistake apparent from the order rendered in suo motu power. Therefore, as the impugned order dated 12th June, 1991 has to be examined on its own merits as it is an exercise of suo motu power of the TRO. The conduct of M/s. K. C. Tiwari & Sons in no way controls the suo motu exercise of powers of Review exercised by the TRO.
21. However, before closing, we may observe that when auction are held either by Court or public authority like the Income Tax Department, sanctity is to be attached to the same and they should not be set aside for the mere asking, particularly when a third party purchaser is involved. Such sales should only be set aside when the same is clearly irregular and/or in breach of the law. Unless the above guiding principle is kept in mind, not only participation in such auctions would reduce but the price obtained at such auctions would be less then adequate as the sword of Damocles would always keep hanging on such a sale to the detriment of the independent third party purchaser. In fact, our above view finds support in the Supreme Court's decision in Janatha Textiles v. TRO [2008] 301 ITR 337/170 Taxman 221. The Supreme Court in the above case has while dealing with auction sale, inter alia, observed as under:—
"There is another very significant aspect of this case, which pertains to the right of the bona fide purchaser for value. It was asserted that respondent No.2 is a bona fide purchaser of the property for value. It was further stated that he had purchased the said property in a valid auction and he cannot be disturbed according to the settled legal position.
It is an established principle of law that in a third party auction the purchaser's interest in the auctioned property continues to be protected notwithstanding that the underlying decree is subsequently set aside or otherwise. This principle has been stated and reaffirmed in a number of judicial pronouncements by the Privy Council and this Court.
The law makes a clear distinction between a stranger who is a bona fide purchaser of the property at an auction sale and a decree-holder purchaser at a court auction. The strangers to the decree are afforded protection by the court because they are not connected with the decree. Unless the protection is extended to them court sales would not fetch the market value or fair price of the property." (Emphasis supplied)
This would equally apply to sales made by the Income Tax Department in auction.
22. In view of the above, there is no option but to set aside the order dated 12th June, 2001 passed by the TRO under Rule 87 of Schedule II to the Act. Rule made absolute in the above terms with no order as to costs.
23. At this stage, Mr. Jagtap, learned Counsel appearing for Respondent Nos.5 to 11 seeks stay of the order passed by us today for a period of five weeks as he fears third party rights may be created in respect of the said property. Mr. Setalwad, learned Senior Counsel appearing for the Petitioner states, on instructions, that the apprehension of the Respondents is unfounded as the Petitioner has no intention of creating any third party rights for a period of five weeks from today. In view of the statement made by learned Counsel for the Petitioner, no order of stay is required to be passed.
JYOTI 

*Against revenue.
IT: Where assessee had purchased and sold 'distribution rights', they would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights, rule 9B(2)(a) would be applicable
■■■
[2014] 50 taxmann.com 374 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax- X
v.
Smt. Achila Sabharwal*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 501 OF 2014†
SEPTEMBER  10, 2014 
Section 37(1), read with section 32, of the Income-tax Act, 1961 and rule 9B of the Income-tax Rules, 1962 - Business expenditure - Allowability of (Film production) - Assessment year 2010-11 - Assessee purchased rights of films and sold same and claimed depreciation/deduction at rate of 100 per cent as cost of acquisition under rule 9B(2) - Assessing Officer observed that assessee did not purchase any cinematographic films for consumption but what was purchased were broadcasting/exhibition rights, satellite rights etc. and, therefore, in terms of section 32 depreciation should be allowed at 25 per cent - Whether there was no finding in assessment order that rule 9B(2)(a) relied upon by assessee was not applicable - Held, yes - Whether, what was purchased and sold by assessee were 'distribution rights' and said right would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights and hence rule 9B(2)(a) would be applicable - Held, yes [Para 6][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was in the business of purchase and sale and distribution of old cinematographic films and songs. The assessee purchased the rights over the films and songs and the same were sold to various parties. 

	■ 
	 
	During the year the assessee had purchased the rights of the films and sold same and claimed depreciation/deduction at the rate of 100 per cent as the cost of acquisition under rule 9B(2). 

	■ 
	 
	The Assessing Officer observed that the assessee did not purchase any cinematographic films for consumption but what was purchased were broadcasting/exhibition right, satellite rights etc. and, therefore, in terms of section 32, depreciation should be allowed at the rate of 25 per cent instead of 100 per cent as claimed.

	■ 
	 
	On appeal, the Commissioner(Appeals) held that since the assessee had purchased the rights of the films and sold them in the same year, the assessee was eligible for full deduction at the rate of 100 per cent as provided under rule 9B(2) and deleted the additions so made by the Assessing Officer. 

	■ 
	 
	On second appeal, the Tribunal confirmed the said finding of the Commissioner (Appeals).

	■ 
	 
	On appeal to High Court the revenue has produced photocopies of order sheet, profit and loss account, balance sheet etc. of the respondent assessee and a new factual plea was raised that the assessee may not have sold the films during the year in question. It was also stated that rule 9B would not be applicable, if conditions of sub-rule 5 were not satisfied. It was accordingly submitted that if the assessee had not sold or transferred the rights of exhibition of films etc., benefit under rule 9B(2) would not be applicable.


HELD
 
	■ 
	 
	The aforesaid plea cannot be and should not be permitted to be raised in an appeal under section 260A for the first time as it requires examination and verification of fact before any legal opinion can be formed. As noticed above, the Assessing Officer had proceeded altogether on a different basis. Before the Tribunal also, where revenue was the appellant, no such submission was raised and made.[Para 5]

	■ 
	 
	The Commissioner (Appeals) in his order has specifically noted and recorded that the films were sold. He has also recorded that films had been sold to different Doordarshan Kendras as also to National Film Development Authority, which are independent third parties and not closely related to the assessee. These were also sales to other parties. There is no finding in the assessment order that the purchase and sale had not taken place and, therefore, rule 9B(2)(a) relied upon by the assessee was not applicable. The Assessing Officer did not dispute the contention of the assessee that the exhibition rights in the films were purchased during the year and also sold. On the other hand, the Assessing Officer took a very narrow view on the term 'distribution rights' and held that exhibition rights, television rights or satellite rights cannot be treated as distribution rights. However, this was not acceptable as what was purchased and sold by the assessee were the 'distribution rights'. The said right would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights. These rights are integral and form and represent rights of a film distributor. Even otherwise, if rule 9B would not be applicable, purchase and sale of the film would result in a business transaction i.e. sale consideration received less purchase price paid.[Para 6]

	■ 
	 
	The appeal is accordingly dismissed.[Para 7]


N.P. Sahni, Sr. Standing Counsel and Nitin Gultai, Advocate  for the Appellant. 
ORDER
 
Sanjiv Khanna, J. - The present appeal by the revenue pertains to assessment year 2010-11. The respondent assessee had filed return declaring income of Rs.44,65,471 on 14.10.2010 and subsequently the return was taken up for scrutiny assessment. The assessee has claimed depreciation of Rs.1.20 Crores on cinematographic films @ 100%. The assessment order records that the assessee was required to file evidence in the form of copies of agreement entered into with the parties. The Assessing Officer observed that the assessee did not purchase any cinematographic films for consumption but what was purchased were broadcasting/exhibition rights, satellite rights etc. and, therefore, in terms of Section 32 of the Income Tax Act, 1961, depreciation should be allowed @ 25% instead of 100% depreciation as claimed. There is no other discussion in the assessment order, though the assessee had relied upon Rule 9B of the Income Tax Rules, 1962 and had stated that the rights in the feature films were sold to different parties like National Film Development Corporation, Doordarshan at Mumbai, Srinagar, Shimla and Lucknow and the film rights were also sold to other distributors and parties. The Assessing Officer rejected the said contention by recording that the assessee had not fulfilled the necessary conditions of Rule 9B, which obviously had reference to the fact that the Assessing Officer observed that the assessee did not purchase cinematograph films for her own consumption but they were purchased for broadcasting/exhibition rights, satellite rights etc. As noticed below, this finding of the Assessing Officer for non-application of Rule 9B is wrong and erroneous.
2. The Commissioner of Income Tax (Appeals) accepted the assessee's plea, and after reference to the contention of the respondent assessee observed as under:—
"4.1 The facts emanating from the order of the AO and the submissions of the assessee is that the assessee is in business of purchase and sale and distribution of old cinematographic films and songs. The assessee purchases the rights over the films and songs and the same are sold to various parties. During the year the assessee has purchased the rights of the films for Rs 1,20,00,000/-and the same has been sold during "the year and the assessee has claimed depreciation/deduction @ 1000/0 (Sic 100%) as the cost of acquisition under Rule 9B(2). The AO has allowed the depreciation u/s 32(1) @ 25% only after treating the commercial rights as intangible assets and accordingly, the AO has allowed the depreciation @ 25% of Rs 30.00.000/- and has disallowed the balance depreciation/deduction of Rs 90,00,000/- (Rs 1.20,00,000/-(-) Rs 30.00,000/-) vide the order of the AO.
	 
	4.2**
	**
	**


4.3 I have considered the order of the AO and the submissions of the assessee and I find considerable merit in the submission of the assessee that in the case of purchase and sale of cinematographic films and songs etc the provisions of Rule 9B is applicable and the assessee is eligible to claim the deduction of the entire cost of purchase if the films are sold in the same year. In the present case, the assessee had made the purchase of Rs 1,20,00,0001- and the entire films has been sold as discussed above and as such the assessee is eligible for full deduction @ 100% as provided under Rule 9B(2). After considering all the case facts and circumstances of the case, I am of the view that there is no merit in the addition made by the AO and as such the addition made by the AO are without any justification and accordingly, the same are deleted."
3. The said finding has been affirmed by the Income Tax Appellate Tribunal by the impugned order dated 24.01.2014.
4. Before us, learned Sr. Standing Counsel has produced photocopies of order sheet, profit and loss account, balance sheet etc. of the respondent assessee and a new factual plea is raised that the assessee may not have sold the films during the year in question. It is also stated that Rule 9B would not be applicable, if conditions of sub Rule 5 were not satisfied. It is accordingly submitted that if the assessee had not sold or transferred the rights of exhibition of films etc., benefit under Rule 9B(2) would not be applicable.
5. We find that the aforesaid plea cannot be and should not be permitted to be raised in an appeal under Section 260A of the Income Tax Act, 1961 for the first time as it requires examination and verification of fact before any legal opinion can be formed. As noticed above, the Assessing Officer had proceeded altogether on a different basis. Before the Tribunal also, where revenue was the appellant, no such submission was raised and made.
6. The Commissioner of Income Tax (Appeals) in his order has specifically noted and recorded that the films were sold. He has also recorded that films had been sold to different Doordarshan Kendras as also to National Film Development Authority, which are independent third parties and not closely related to the respondent assessee. These were also sales to other parties. There is no finding in the assessment order that the purchase and sale had not taken place and, therefore, Rule 9B(2)(a) relied upon by the assessee was not applicable. The Assessing Officer did not dispute the contention of the respondent assessee that the exhibition rights in the films were purchased during the year and also sold. On the other hand as noticed above, the Assessing Officer took a very narrow view on the term 'distribution rights' and held that exhibition rights, television rights or satellite rights cannot be treated as distribution rights. We do not agree with the said view as what was purchased and sold by the respondent assessee were the 'distribution rights'. The said right would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights. These rights are integral and form and represent rights of a film distributor. Even otherwise, if Rule 9B would not be applicable, purchase and sale of the film would result in a business transaction i.e. sale consideration received less purchase price paid.
7. The appeal is accordingly dismissed.
JYOTI 

*In favour of assessee.
†Arising out of order of Tribunal dated 24-1-2014. 
IT : Mystery pertaining to creditworthiness being unsolved, matter was remanded to Tribunal for fresh adjudication where it deleted addition made under section 68 in absence of departmental representatives 
■■■
[2015] 54 taxmann.com 229 (Allahabad) 
HIGH COURT OF ALLAHABAD
Commissioner of Income-tax-I
v.
T.C. Ice & Cold Storage (P.) Ltd.*
DR. SATISH CHANDRA AND TARUN AGARWALA, JJ. 
IT APPEAL NO. 415 OF 2011†
SEPTEMBER  9, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credit (Investment in property) - Assessment year 2004-05 - Assessee constructed and installed a cold storage during year - It was required to furnish details of investment in cold storage, source of share capital and genuineness of loans - Assessee submitted that shareholders/depositors were agriculturists having substantial land holdings for which evidence in form of Khasra Khatauni, and certificates from Gram Pradhan as well as Block Pramukh were submitted - Assessing Officer, being not satisfied with assessee's explanation, made addition under section 68 - On appeal, Tribunal deleted addition in absence of departmental representative even though mystery pertaining to creditworthiness remained unsolved - Whether on facts, matter was to be remanded to Tribunal for de novo adjudication - Held, yes [Paras 7 and 8] [Matter remanded] 
A.N. Mahajan and R.K. Upadhya for the Appellant. Krishna Agrawal for the Respondent.
JUDGMENT
 
Dr. Satish Chandra, J. - The present appeal is filed by the Department under Section 260A of the Income Tax Act, 1961 against the impugned order dated 30.06.2011 passed by Income Tax Appellate Tribunal, Agra in I.T.A. No. 273/Agr/2009 for the assessment year 2004-05.
On 25.03.2014, a coordinate Bench has admitted the appeal on the following substantial questions of law :
	"(a)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal is justified in law in confirming the order of the CIT (A) deleting the addition of Rs.82,12,000/- made by the A.O. by invoking the provisions of Section 68 of the Act on account of unexplained share application money and loans by ignoring the fact that the credit worthiness of the persons who deposited the share application money and advanced loans could not be proved before the A.O.?

	(b)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal and the CIT (A) are justified in law in not taking into consideration the material available on record such as bank account of the Directors, family member and their HUF which reveal that immediately prior to the issue of cheque to the assessee on account of share application money there were unverifiable cash deposits?

	(c)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal and CIT (A) are justified in law in not taking into consideration the fact that unsecured loans have been advanced to the assessee by those persons who were having annual income in the range of Rs.40,000/- as per the Ration Card?"


The brief facts of the case are that the assessee is a private limited company and derives the income from cold storage, which was constructed and installed during the year itself. During the course of assessment proceedings u/s 143(3) of the Act, the assessee was required to furnish details of investment in the cold storage, source of share capital and genuineness of loans. The assessee has filed some details, but did not file the complete documentary evidence as required by the A.O., so the A.O. has made the addition under Section 68 of the Act. Both the Appellate Authorities have deleted the said addition. Being aggrieved, the Department has filed the present appeal.
2. With this background Shri R.K. Upadhyay, the learned counsel for the appellant-Department has justified the order passed by the A.O. He submits that on scrutiny of the documents, it was noticed that share applicants and loan creditors are mainly agriculturists and their main source of income is agriculture and their annual income is in the range of Rs. 40,000/- per annum. Almost all have family consisting 4 to 6 persons. Out of such income, it is not possible to save an amount after meeting house hold expenses and other expenses. He further submits that in the bank account, the cash was deposited after issuing the cheques for share application. The depositors were not having the capacity to invest the money, infact, it is unaccounted money of the assessee, which was shown in the name of agriculturists. He also submits that the agriculturists have claimed that they kept the cash in their houses for long period, though they were maintaining bank accounts. He submits that it is unbelievable story. Lastly, he justified the addition made by the A.O.
3. On the other hand, Shri Krishna Agrawal, the learned counsel for the assessee relied on the orders of the appellate authorities. He submits that it is the money of the agriculturists and they were at liberty to keep the money with themselves in cash for a long period or to deposit in the Bank Accounts. Just before issuing the cheques, they deposited the money in the Bank as cash deposit with the share application was not permitted. He also submitted that the assessee company raised a share capital of Rs. 75 lacs from 15 shareholders; Rs. 64 lacs from 4 Directors; and Rs. 11 lacs from other 11 shareholders. All the shareholders were from same family having agricultural background with substantial land holdings. To meet the financial needs for construction activities, the assessee also raised the loan of Rs. 34,45,000/- from 19 persons who too were having the agricultural background. The assessee has furnished the necessary details before the A.O., however, the A.O. considered Rs. 27,33,000/- out of share capital, as explained and added remaining amount of Rs. 82,12,000/-(Rs. 47,67,000/- out of share capital and Rs. 34,45,000/- of unsecured loans) as income from unexplained sources.
4. It is also a submission of the learned counsel that transfer of the funds through the Bank Accounts of the shareholders or depositors were their own funds generated from the agricultural activities and cannot have any adverse impact on the case of the assessee company. The shareholders were agriculturists and having substantial land holdings for which evidence in the form of Khasra Khatauni, and certificates from the Gram Pradhan as well as Block Pramukh were submitted. The potatoes grown by the shareholders were kept in the cold storage. So, the contribution towards the share capital stands proved.
5. Lastly, he made a request to dismiss the appeal filed by the Department.
6. We heard both the parties at length and gone through the material available on record. From the records, it appears that the assessee has shown receipt of share money amounting to Rs. 75 lacs from 15 persons which includes Rs. 64 lacs from 4 Directors of the assessee company and balance amount of Rs. 11 lacs was received from 11 persons (1 lakh each). Apart from the said amount, the assessee has also shown receipt of Rs. 34,45,000/-by way of unsecured loans from 19 agriculturists. The A.O. has observed in his order that the Directors have sold their agricultural land in the year 2003 and out of such sale-proceedings, share application money was paid. In support, 11 sale-deeds amounting to Rs. 19,55,000/- were furnished and the same were accepted by the A.O. So, he made the addition of (Rs. 64,00,000-Rs.19,5000) Rs. 44,45,000/- as unexplained income on account of share application money. The A.O. further accepted the amount of Rs. 7,78,000/- representing capitalization of land for the cold storage, and for the remaining amount, he made the addition under Section 68 of the Act. The First Appellate Authority has partly allowed the appeal of the assessee and deleted the addition in dispute and the same was confirmed by the Tribunal.
7. From the records, it appears that the Tribunal has passed the impugned order in the absence of the learned Departmental Representative (DR), who in his written submission states that even if Khatauni have been provided, there is no reconciliation/record of land, no sale-deed record owned by the person in whose names sale of potatoes have been credited. There is also no proof of cultivation of potatoes or storage of such potatoes in the cold storage.
8. Further, in the instant case, the mystery pertaining to the creditworthiness remained unsolved.
9. In these circumstances, we deem it fit to set aside the impugned order passed by the Tribunal and remand the same for denovo adjudication. It is expected that the Tribunal shall crystallize the facts and take a fresh decision. If, need be, the Tribunal can examine the entire records itself in the interest of justice. When the matter is remanded to the Tribunal, it is not necessary to answer to the substantial questions of law.
10. In the result, the appeal filed by the Department is allowed for statistical purpose.
VARSHA 

*Matter remanded.
†Arising out of order of ITAT in IT Appeal No. 273/Agr./2009, dated 30-6-2011. 
IT : Where Tribunal, while holding that profit on sale of mutual fund units was short-term capital gain, did not look into actual intention of assessee and manner in which transactions took place, matter was remanded for fresh consideration
■■■
[2015] 53 taxmann.com 305 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax
v.
Central News Agency (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 1032 OF 2011†
SEPTEMBER  9, 2014 
Section 45 read with section 28(i), of the Income-tax Act, 1961 - Capital gains - Chargeable as (Capital gain v. business income/Dealing in Mutual fund units) - Assessment year 2005-06 - Assessee- company had shown certain short-term capital gain on sale of mutual fund units - Assessing Officer taxed said income as business income - On appeal, Commissioner (Appeals) upheld order of Assessing Officer but Tribunal held that profit on sale of mutual fund units was assessable as capital gain - Whether since Tribunal had not determined whether any dividend had been received on units and frequency and volume of said transactions so as to know actual intention of assessee, matter was to be remanded to Tribunal for fresh consideration - Held, yes [Para 9] [Matter remanded] 
Circulars and Notifications : CBDT Circular 4 of 2007, dated 15-6-2007
FACTS
 
	■ 
	 
	The assessee-company was engaged in the business of retail trade in periodicals and books. In the return of income, it had shown certain short-term capital gain from sale of units of mutual fund.

	■ 
	 
	The Assessing Officer, however, taxed the income from sale of units of mutual funds as business income.

	■ 
	 
	On appeal, the Commissioner (Appeals) affirmed the finding recorded by the Assessing Officer.

	■ 
	 
	On second appeal, the Tribunal held that the profit on sale of units of mutual funds would be assessable under the head 'capital gains' and not as business income.

	■ 
	 
	On appeal to High Court:


HELD
 
	■ 
	 
	The issue whether the assessee had held the mutual funds as investment or sold them for earning profits to be taxed as business income is a complex and vexed one.

	■ 
	 
	It has to be seen on application of tests as laid down in the case of Rewashanker A. Kothari [2006] 283 ITR 338/155 Taxman 214 (Guj.) whether the assessee held the mutual funds as investment or by selling them had earned profits as business income. The Tribunal had noted that the assessee in the balance sheet had treated the mutual funds as investments and never classified its investment in securities as stock-in-trade. The assessee-company was not an investment company. The objectives of the assessee-company do not include activities relating to purchase or sales of shares; rather, under clause 6 of ancillary objects, permitted to make investment and deal with the money not immediately required in such a manner as may, from time to time, be determined. Valuation was made as per the norms of capital asset and not as a trading asset. [Para 8]

	■ 
	 
	Regrettably, the Tribunal has not taken into consideration the facts as noted by the Assessing Officer and also the Commissioner (Appeals). The facts recorded and highlighted by the authorities do not find mention or noticed. The Tribunal was required to determine the cumulative effect of all the facts as noted by it and the authorities below, including whether any dividend had been received on the units; the frequency of 26 transactions and volume of the said transactions. Why and for what reason, purchase/sale was made, source of the funds and whether sale of old units and purchase were simultaneous or after a gap. Entries in the books of account would normally reflect treatment given by the assessee. Articles and Memorandum were written at the time of incorporation. Intention has reference to practical and empirical side of the de facto and functional aspects. Therefore, it is appropriate to remand the matter back, calling upon the Tribunal to determine the issue afresh after first elucidating and pronouncing on facts and then by applying the parameters laid down by the Gujarat High Court in Rewashanker A. Kothari case (supra) as well as circular issued by CBDT dated 15-6-2007. [Para 9]


CASE REVIEW
 
CIT v. Rewashanker A. Kothari [2006] 283 ITR 338/155 Taxman 214 (Guj.) (para 9) followed.
CASES REFERRED TO
 
CIT v. Rewashanker A. Khothari [2006] 283 ITR 338/155 Taxman 214 (Guj.) (para 7) and Pari Mangaldas Girdhardas v. CIT  [1977] 6 CTR 647 (Guj.) (para 7).
Ruchir Bhatia, Advocate  for the Appellant. 
JUDGMENT
 
V. Kameswar Rao, J. - The appeal pertaining to the assessment year 2005-06, raises the following substantial question of law:
"Whether the transaction in question were rightly held by the Tribunal to be in the nature of investment and not in the nature of trade?
(We have partly modified the substantial question of law as framed on 25th September, 2013, to correct the typographical error)".
2. The brief facts of the matter as taken from the Assessment Order are that the respondent assessee, at the relevant time, was engaged in the business of retail trade in periodicals and books including subscription agents for Indian and Foreign Periodicals. The respondent assessee a company filed its original return on December 01, 2006 declaring income of Rs.93,87,127/-. Notice under Section 143(2) was issued and served upon the respondent assessee on June 13, 2008 and taken up for scrutinizing assessment.
3. The Assessing officer vide its order dated November 11, 2008 held that income of Rs. 30,81,610/- from sale of units of mutual funds, shown by the respondent assessee as short term capital gain should be treated as business income and accordingly taxed at the rate of 35%. We note that the Assessing Officer relied upon certain judicial pronouncements as well as a CBDT circular and summarized the facts as emerged from the record as under:—
"Principles Derived from CBDT Circular and Various Judicial Pronouncements:—
With regard to purchase/sale of shares/securities, how the treatment has been given in the books of accounts by the assessee.
Magnitude of purchase and sales and frequency of transactions and radio of sales to purchases as shown on account of investment.
Whether dividend has been earned and on which securities before selling.
During the year under consideration, the assessee has sold shares/securities and earned:-
Short Term Capital Gains:- 30,81,610/-
In the instant case, if the above principles are applied to following scenario emerges:-
With regard to entry in its books of a/c's the same has been reflected as investment.
Further, no dividend has been received by the assessee company on shares on which short term capital gain has been received.
As far as period of holding is considered it varies from as short as 20 days to 6 months. But in majority of cases the period of holding is less than 3 months.
Thus, looking at the overall facts and circumstances of the case and in particular the facts that:-
The assessee company is engaged in the business of trading and investment of shares and securities.
Bought units of mutual funds during the previous year and sold in the same P.Y.
No dividend has been received on any of the units of mutual funds sold on which assessee company earned Short Term Capital Gain.
No dividend was received by the assessee company on these units of mutual funds still it preferred to sell the units of mutual funds holding them for a period as less as 3 months.
It is also pertinent to mention here that the assessee has shown any income under the head 'Business income' on account of sale of units of mutual funds.
The department has accepted the stand of the assessee in earlier years does not mean it has to be accepted in this year as well. It is as well laid down law that the principle of stopple does not apply to income tax proceedings. Further it is pertinent to mention that during the FY. 04-05, w.e.f. from 01.10.04, LTCG has been exempted from tax and STCG is to be taxed at 10% (provided the transaction are through recognized stock exchange and STT has been paid on the same). Thus there is major development during the year with regard to the taxability of sale of shares and given the CBDT Circular dated 15.06.07 (4/2007), it is very crucial to ascertain from facts & circumstances of the case that the income on units of mutual funds sold bear the nature of capital gains or business income. This is to be ascertained by looking at the intention of the assessee for holding the units of mutual funds for long time for earning dividend income or selling then within a short period for short term appreciation. In this case it is clear that the assessee has indulged in trading by selling the units of mutual funds in a short term appreciation.
How the treatment has been given by the assessee to the units of mutual funds held in its books, is just one of the indicators. There are other important indicators which need to be looked into.
It is not necessary that the units of mutual funds need to sold on daily/weekly basis to categories the activity as trading. It is the composite picture, period of holding, dividend received or not, etc. which needs to be looked into. Further the assessee's contention is not correct when it says that it has invested for dividend as hardly any dividend has been earned on units of mutual funds sold for STCG.
Considering the aforesaid facts and circumstances and in light of Board circular no. 4/2007 dated 15.06.2007, it is clear that the claim of the assessee for sale of units of mutual funds shown as investment and accordingly being treated as short term capital gain does not hold ground in view of the aforesaid discussion. Hence, the income shown by the assessee company as capital gain of Rs 30,81,610/- is hereby treated as business income and is accordingly taxed at the normal rate i.e.35%."
4. Aggrieved the respondent assessee approached Commissioner of Income Tax (Appeals) [CIT (Appeals) for short] in appeal wherein by an order dated January 20, 2010, it was held that the transactions-in-question for the purpose of trading and hence, the contention that the units were held for investment purpose, was not acceptable. Therefore, the Assessing officer was justified in treating the income from sale of shares as 'Business Income'. In short, the adverse findings recorded by the Assessing Officer were affirmed and upheld.
5. Aggrieved the Respondent assessee filed an appeal with the Income Tax Appellate Tribunal (ITAT for short) being ITA No. 1166/De/2010 wherein vide its order dated February 22, 2011, it has been held that the profits on sale of Units of Mutual Funds would be assessable under the head 'capital gains' and not as business income. Thus, the issue stands decided in favour of respondent assessee and the findings of the Assessing Officer, affirmed by the CIT (Appeals) set aside and overturned. The relevant portion of the order is reproduced hereunder:
"5. We have heard both the parties and have gone through the material available on record. There is no dispute that in Assessment Year 2005-06 the sale of units/securities was accepted under the head „capital gain'. The respondent assessee in the balance sheet has treated the shares and units as investments and have been valued at cost. We have also gone through the note on accounts attached to the balance sheet. The inventory have been valued at lower of cost or net releasable value. Further, the respondent assessee is not an investment company. We have also gone through the Memorandum and Articles of Association. As per Memorandum and Articles of Association the main objects of the company do not include activities relating to purchase and sale of shares. Under clause (6) of ancillary objects the respondent assessee is permitted to invest and deal with money of the company not immediately required in such a manner as may from time to time be determined. From these facts it is evident that respondent assessee had invested in shares/units of mutual fund as investment and had not held them as „stock in trade‟. Therefore, profit arising on sale of investments will be liable to tax under the head 'capital gains' and not under the head 'business or profession'. The issue is covered by the decision of Hon'ble High Court of Delhi in the case of Ess Jay Enterprises P. Ltd. (supra) wherein Hon'ble High Court of Delhi has held that the treatment given to a transaction in the books of accounts is of importance. The respondent assessee had shown shareholding as an investment and not 'stock in trade' of business. There was nothing on record to show that shares/units of mutual funds were converted into stock in trade. Under these circumstances, profits earned under the head investment was treated under the head capital gain. Respectfully following the decision of Hon'ble High Court of Delhi it is held that profits on sale of units of mutual funds will be assessable under the head 'capital gains' and not as business income. We, therefore, decide this issue in favour of the respondent assessee."
6. Aggrieved by the said order passed by the ITAT, the revenue filed the present appeal.
7. Having heard the counsel for the revenue and considered the record, we note that the issue whether the respondent-assessee had held the mutual funds as investment or sold them for earning profits to be taxed as business income is a complex and vexed one. The circular as referred to by the Assessing Officer and CIT (Appeals) was issued pursuant to a judgment of the Gujarat High Court in the case of in CIT v. Rewashanker A. Kothari [2006] 283 ITR 338/155 Taxman 214  wherein the Gujarat High Court after considering its earlier decision in the case of Pari Mangaldas Girdhardas v. CIT  [1977] 6 CTR 647 (Guj.), has formulated the following tests:—
	"(a)
	 
	The first test is whether the initial acquisition of the subject matter of transaction was with the intention of dealing in the item, or with a view to finding an investment. If the transaction, since the inception, appears to be impressed with the character of a commercial transaction entered into with a view to earn profit, it would furnish a valuable guideline.

	(b)
	 
	The second test that is often applies is as to why and how and for what purpose the sale was effected subsequently.

	(c)
	 
	The third test, which is frequently applied, is as to how the assessee dealt with the subject matter of transaction during the time the asset was with the assessee. Has it been treated as stock-in-trade, or has it been shown in the books of account and balance sheet as an investment. This inquiry, though relevant, is not conclusive.

	(d)
	 
	The fourth test is as to how the assessee himself has returned the income from such activities and how the Department has dealt with the same in the course of preceding and succeeding assessments. This factor, though not conclusive, can afford good and cogent evidence to judge the nature of transaction and would be a relevant circumstance to be considered in absence of any satisfactory explanation.

	(e)
	 
	The fifth test, normally applied in cases of partnership firms and companies, is whether the deed of partnership or the memorandum of association, as the case may be, authorises such an activity.

	(f)
	 
	The last but not the least, rather the most important test, is as to the volume, frequently, continuity and regularity of transactions of purchase and sale of the goods concerned. In a case where there is repetition and continuity, coupled with the magnitude of the transaction, bearing reasonable proportion to the strength of holding, then an inference can readily be drawn that the activity is in the nature of business."


8. It has to be seen on application of tests as laid down in the case of Rewashanker A. Kothari case (supra), whether the assessee held the mutual funds as investment or by selling them had earned profits as business income. We find that the ITAT had noted that the assessee in the balance-sheet had treated the mutual funds as investments and never classified its investment in securities as stock-in-trade. The assessee company was not an investment company. The objective of the assessee company do not include activities relating to purchase or sales of shares rather, under clause 6 of ancillary objects, permitted to investment and deal with the money not immediately required in such a manner as may from time to time be determined. Valuation was made as per the norms of capital asset and not as a trading asset.
9. Regrettably the ITAT has not taken into consideration the facts as noted by the Assessing Officer and also CIT (Appeals). The facts recorded and highlighted by the authorities, do not find mention or noticed. The ITAT was required to determine the cumulative effect of all the facts as noted by it and the authorities below, including whether any dividend had been received on the units; the frequency of 26 transactions and volume of the said transactions. Why and for what reason, purchase/sale was made, source of the funds and whether sale of old units and purchase were simultaneous or after a gap. Entries in the books of account, would normally reflect treatment given by the assessee. Articles and Memorandum were written at the time of incorporation. We are concerned with the actual intention and manner in which transaction of sale and purchase. Intention has reference to practical and empirical side of the de facto and functional aspects. We deem it appropriate to remand the matter back, calling upon the ITAT to determine the issue afresh after first elucidating and pronouncing on facts and then by applying the parameters laid down by the Gujarat High Court in Rewashanker A. Kotharicase (supra) as well as circular issued by CBDT dated 15.06.2007.
10. We, accordingly, allow the appeal and set aside the order of the ITAT, but with an order of remand for fresh adjudication. We clarify that we have neither affirmed nor negated the facts noted by the Assessing Officer, CIT (Appeals) and ITAT nor finally observed and adjudicated the legal effect and consequence of the said facts.
11. No costs.
VINEET 

*Matter remanded.
†Arising out of order of Tribunal in IT Appeal No. 1166 (Delhi) of 2010, dated 22-2-2011. 
IT : Where Tribunal had not made any finding on merits of issue of depreciation, matter be reconsidered afresh
■■■
[2015] 57 taxmann.com 24 (Allahabad) 
HIGH COURT OF ALLAHABAD
J.K. Cement Ltd.
v.
Commissioner of Income-tax-II*
DR. DHANANJAYA YESHWANT CHANDRACHUD, CJ. 
AND DILIP GUPTA, J. 
IT APPEAL NOS. 119,120,546 AND 547 OF 2014†
SEPTEMBER  9, 2014 
Section 32, read with section 2(19AA), of the Income-tax Act, 1961 - Depreciation - Allowance of (Rehabilitation Scheme/Value of shares issued on acquisition) - Assessment years 2005-06 and 2006-07 - Rehabilitation scheme of sick cement undertaking of company JKSL provided that there would be demerger of cement undertaking into assessee-company as going concern - Said scheme contemplated that assessee would issue one paid up equity share of face of Rs. 10 of assessee-company free of cost to all existing shareholders of JKSL against 10 equity share of JKSL held by them - Cost of scheme included value in respect of issuance of equity shares of assessee to existing shareholders of JKSL in amount of Rs. 7.44 crores - Means for financing cost of scheme included goodwill in cement undertaking for allotment of equity shares of assessee - In its books, assessee debited Rs. 7.44 crores to goodwill account - Assessee submitted that aforesaid amount of Rs. 7.44 crore formed part of purchase consideration and depreciation was allowable on it which Assessing Officer denied - Tribunal rejected assessee's plea on ground that once post acquisition assets were shown at Rs. 567.62 crores, there was no basis for enhancing value to Rs. 575.50 crores in revised return - Assessee placed reliance on definition of expression 'demerger' under section 2(19AA), which includes in clause (iv), issuance of shares in consideration of demerger by resulting company to shareholders of demerged company - Whether since Tribunal had not made any finding on merits of issue, matter was to be remanded back - Held, yes [Para 15] [In favour of assessee/Matter remanded] 
Words and Phrases : The expression 'demerger' as defind section 2(14AA) of Income-tax Act, 1961
FACTS
 
	■ 
	 
	The assessee, a public limited company, acquired a cement undertaking as a going concern in pursuance of an order of the Appellate Authority for Industrial and Financial Reconstruction.

	■ 
	 
	The assessee, in its original return, claimed depreciation. Consequently, an additional amount of depreciation was claimed. According to the assesssee, the scheme envisaged the allotment of equity shares to the shareholders which was debited to the goodwill account in the books of the assessee. The assessee submitted that the aforesaid amount formed part of the purchase consideration and depreciation was allowable on it.

	■ 
	 
	The Assessing Officer declined to allow the enhanced claim of depreciation and restricted the quantum of depreciation to the amount, as claimed in the original return.

	■ 
	 
	The Commissioner (Appeals) reversed the order of the Assessing Officer on this aspect on the ground that the issuance of shares was towards part payment of the purchase consideration and, hence, was included in the cost of acquisition of the cement undertaking. 

	■ 
	 
	The Tribunal held that depreciation was to be allowable on assets as claimed in original return which was allowed by the Assessing Officer also.

	■ 
	 
	The assessee filed an application under section 254(2) for rectification of the order of the Tribunal. The Tribunal dismissed both the rectification applications.

	■ 
	 
	On appeal :


HELD
 
	■ 
	 
	On a plain reading of the impugned order, it appears that the Tribunal has not dealt with the merits of the claim, which admittedly, is conceded by both the assessee and the revenue. The only ground which has weighed with the Tribunal is that there was no basis for the assessee to file a revised return enhancing the value of the fixed assets. [Para 10]

	■ 
	 
	In the present case, it has been submitted that the scheme contemplates, that the demerger of the cement undertaking as a going concern was to include not only the fixed assets but all current liabilities and contingent liabilities as well. Hence, the cost of the scheme is shown to include the issuance of equity shares valued to the shareholders of the demerged company.

	■ 
	 
	It is clear from the impugned order that the Tribunal has not applied its mind to the merits which are now sought to be canvassed which have been formulated in support of the appeal by the assessee. The only point which weighed with the Tribunal was that once the post-acquisition assets were shown at Rs.567.62 crores, there was no basis for enhancing the value to Rs.575.05 crores in the revised return. [Para 13]

	■ 
	 
	The issues which have been raised on behalf of the assessee as well as the submissions which have been urged on behalf of the revenue would merit a primary determination by the Tribunal and it would not be appropriate or proper for this Court to express a finding in the absence of a considered decision of the Tribunal. [Para 15]


CASES REFERRED TO
 
L. Sohanraj v. Dy. CIT [2003] 260 ITR 147/132 Taxman 483 (Kar.) (para 9), L. Sohanraj v. Dy. CIT [2003] 260 ITR 155 (Kar.) (para 9) and CIT v. Hoogly Mills Co. Ltd. [2006] 287 ITR 333/157 Taxman 347 (SC) (para 13).
R.S. Agrawal  for the Appellant. Ashok Kumar  for the Respondent. 
JUDGMENT
 
1. Both these appeals by the assessee arise from a common order of the Income Tax Appellate Tribunal dated 28 February 2014 for assessment years 2005-06 and 2006-07. The following questions of law have been formulated in support of the appeal :—
	'A.
	 
	Whether on the facts and in the circumstances of the case the ITAT was legally correct in reversing the order passed by the CIT (A) and restoring that of AO, without adjudicating and deciding the specific grounds taken by the Revenue in their grounds of appeal nos.1, 2 and 3, involving the basic and real controversy in the appeal.

	B.
	 
	Whether on the facts and circumstances of the case the ITAT erred in not appreciating the written submissions of the appellant, as well as the material on record substantiating that the appellant company had rightly and legally claimed the extra depreciation of Rs.94,27,541/- by allocating the value of shares amounting to Rs.7,42,69,500/- issued to the shareholders of M/s J.K. Synthetics Limited, to the cost of the fixed assets acquired by the appellant company from M/s J.K. Synthetics Limited.

	C.
	 
	Whether on the facts and circumstances of the case the Tribunal has failed to appreciate that the appellant had also taken over the trade mark of the Cement Division of JKSL and the goodwill attached to the trade mark, being an intangible asset within the meaning of section 32(I), (II) of the Act and the depreciation is allowable over the same as prescribed in Appendix 1 to the I.T. Rules, 1962. As such alternatively, if the stand of the Revenue is accepted that the amount of Rs.7,42,69,500/- is in respect of the goodwill, even then, the appellant is legally entitled for the extra depreciation of the amount as claimed by it in the revised return.

	D.
	 
	Whether on the facts and circumstances of the case, the appellant, having acquired the business of M/s J.K. Synthetics Limited as a going concern including movable and immovable assets, the Tribunal has failed to record a finding that the appellant-company could legally claim depreciation on fixed assets arising on allocation of cost of equity shares issued in the ratio of 1:10 to the shareholders of M/s J.K. Synthetics Limited.

	E.
	 
	Whether the concept of "going concern" being inclusive of the shareholdings too and the acquisition having taken place pursuant to the scheme approved by the Appellate Authority for Industrial and Financial Reconstruction (AAIFR) and the same having a statutory force, the authorities below could not have rejected the claim of the appellant Company for depreciation as shown in the revised return.

	F.
	 
	Whether the term "goodwill" having been used by the appellant Company in consonance with the term used by the AAIFR in its order approving the rehabilitation scheme, the same cannot detract from the true nature of the cost incurred by the appellant Company by way of issue of shares, allocating thereof to fixed assets and its entitlement to depreciation in accordance with clause (b) of explanation (iii) of section 32 (1) of the Act.

	G.
	 
	Whether the Apex Court, having held in the case of Commissioner of Income Tax Vs. Smifs Securities Limited (2012 (SC)348, ITR 302) that the term "any other business or commercial rights of similar nature" as used in the aforesaid provision, would include even goodwill, the claim for depreciation, even on the ground of goodwill, was clearly allowable;

	H.
	 
	Whether the Tribunal, without appreciating the material on record properly, was legally correct in coming to the conclusion that when as per the Balance Sheet, the value of post acquisition assets was shown at Rs.56762.41 lacs, it could not go up for depreciation purpose.

	I.
	 
	Whether the Tribunal, having failed to decide the basic issues raised before it on merits, the order passed by it is clearly illegal and unsustainable.'


2. The assessee, which is a public limited company, acquired the cement undertakings of J.K. Synthetics Limited as a going concern with effect from 4 November 2004 in pursuance of an order of the Appellate Authority for Industrial and Financial Reconstruction dated 23 January 2003. JKSL had been declared as a sick company by the Board for Industrial and Financial Reconstruction on 2 April 1998 and Industrial Development Bank of India was appointed as an Operating Agency. A draft rehabilitation scheme was circulated, which envisaged the transfer of cement undertakings of the sick company to the assessee on the payment of the outstanding dues of the financial institutions and banks as consideration for the transfer. The scheme which was sanctioned by the AAIFR defined the expression 'Demerger' to mean the transfer by a slump sale through vesting under Section 18(6A) of the Sick Industrial Companies (Special Provisions) Act, 1985. The cost of the scheme was shown in Clause 'C' to be Rs.510.39 crores including the issuance of equity shares of the assessee to the existing shareholders of JKSL in the amount of Rs.7.44 crores. The means for financing the cost of the scheme, included goodwill in the cement undertaking for allotment of equity shares of the assessee to the existing shareholders of JKSL of Rs.7.44 crores. Clause 'E' of the scheme, which was titled 'Rehabilitation Strategy', provided that the demerger of the cement undertaking of JKSL into the assessee was as a 'going concern' on as-is-where-is basis including all fixed assets and current liabilities and is as follows:—
"(b) The demerger of the cement undertaking of JKSL into JKCL is as a 'going concern' on as-is-where-is-basis, free from encumbrances which inter-alia includes all fixed assets, current assets, intangible assets, all rights, patents, trade mark, mining lease etc. and all current liabilities including trade deposits, workers' dues, contingent liabilities and all litigation with respect to the cement undertaking."
3. Clause H (e) of the scheme contemplated that the assessee would issue one paid up equity share of a face value of Rs.10/- free of cost to all the existing shareholders of JKSL against 10 equity shares of JKSL held by them.
4. The assessee, in its original return, claimed depreciation of Rs.72,32,58,987/-. The assessee, however, filed a revised return enhancing the claim of depreciation to Rs.73,26,86,528/-. Consequently, an additional amount of depreciation of Rs.94,27,541/- was claimed. According to the assesssee, the scheme envisaged the allotment of equity shares to the shareholders of JKSL, which was debited to the goodwill account in the books of the assessee. The assessee submitted that the aforesaid amount of Rs.7.43 crores forms part of the purchase consideration and depreciation was allowable on it.
5. The Assessing Officer, by his order dated 26 December 2007 under Section 143(3) of the Income Tax Act, 1961 declined to allow the enhanced claim of depreciation and restricted the quantum of depreciation to the amount of Rs.72,32,58,987/-, as claimed in the original return.
6. In appeal, the Commissioner of Income Tax (Appeals) by an order dated 7 May 2010 reversed the order of the Assessing Officer on this aspect on the ground that the issuance of shares was towards part payment of the purchase consideration and hence was included in the cost of acquisition of the cement undertaking. The CIT (A) held that the assessee could not be deprived of depreciation by merely treating the issue of shares to the goodwill account. In the alternate, the CIT (A) held that even if it was paid for the purchase of goodwill, this payment could be considered as a payment for acquiring brands of the demerged company upon which depreciation was allowable under Section 32 of the Act.
7. In an appeal by the Revenue, the Tribunal set aside the order of the CIT (A) with the following observations :—
"We have considered the rival submissions. As required by the bench in the course of hearing, the learned AR of the assessee has submitted a copy of Balance Sheet as on 04.11.2004 with figures of assets and liabilities on that date being pre acquisition and post acquisition. As per the same, pre acquisition Fixed assets were nil and post acquisition fixed assets are shown at Rs.56762.41 lacs and capital work in progress at Rs.1423.60 lacs. Depreciation is not allowable on capital work in progress. So, maximum depreciation allowable is on assets of Rs.56762.41 lacs. As per original chart of depreciation available on page 58 of the paper book, depreciation is calculated on assets of Rs.567,62,40,544.27 with amount of depreciation of Rs.72,32,58,987. But on page 59 of the paper book in the revised depreciation chart, the assessee has taken the value of asset at Rs.575,05,10,044.63 with amount of depreciation of Rs.73,26,86,528.73. We fail to understand that when as per the balance sheet, the value of post acquisition assets is shown at Rs.56762.41 lacs, how it can go up for depreciation purpose. Therefore, in our considered opinion, maximum depreciation allowable is on assets of Rs.56762.41 lacs, which is already allowed by the A.O. also. Extra depreciation allowed by the learned CIT (A) is not sustainable in view of the facts of the present case as discussed above. Since our decision is on the basis of the facts of the present case and the A.O. has allowed the maximum depreciation allowable on the post acquisition assets as per balance sheet submitted before us. The judgments cited by both sides have no relevance in the facts of the present case. Hence, the order of learned CIT (A) is reversed on this issue and that of the A.O. is restored in both years."
8. The assessee filed an application under Section 254(2) of the Act for rectification of the order of the Tribunal. By an order dated 7 August 2014, the Tribunal dismissed both the rectification applications against which two writ petitions have been filed.
9. At the outset, we may note that a preliminary objection has been taken by the learned Senior Counsel for the Revenue to the maintainability of the writ petitions on the ground that an appeal would lie before the High Court under Section 260(A) of the Act against every order of the Tribunal passed under Section 254(2) of the Act. In this behalf, reliance has been placed on the judgment of Hon'ble Mr. Justice H.L. Dattu, as His Lordship then was in the Karnataka High Court, in L. Sohanraj v. Dy.CIT [2003] 260 ITR 147/132 Taxman 483 and on a judgment of the Division Bench of the Karnataka High Court affirming that view in L. Sohanraj v. Dy. CIT [2003] 260 ITR 155.
10. Now, at the outset, it would be necessary to note the grounds which have been formulated in support of the appeal. Ground A relates to the correctness of the order passed by the Tribunal under Section 254(2) of the Act. An amendment application has also been filed for challenging the said order. Grounds B, C, D, E, F, G, H and I essentially seek an evaluation by this Court on the merits of the claim for depreciation. On a plain reading of the impugned order, it appears that the Tribunal has not dealt with the merits of the claim, which admittedly, is conceded by both the assessee and the Revenue. The only ground which has weighed with the Tribunal is that there was no basis for the assessee to file a revised return enhancing the value of the fixed assets.
11. On behalf of the assessee, it has been submitted that in the return as originally filed, depreciation was calculated on assets of Rs.567.62 crores. However, a revised return was filed after the allotment of shares valued at Rs.7.44 crores (the date of allotment being 10 March 2005), as a result of which, the value of the fixed assets increased to Rs.575.05 crores, according to the assessee. The submission is that there was no reason or basis for the Tribunal not to allow the claim for depreciation and to allow the appeal of the Revenue merely on the ground that the value of the fixed assets had increased in the revised return from Rs.567.62 crores to Rs.575.05 crores. Reliance has been placed on the definition of the expression 'demerger' under Section 2(19AA) of the Act, which includes in Clause (iv), the issuance of shares in consideration of the demerger by the resulting company to the shareholders of the demerged company.
12. On the other hand, it has been urged on behalf of the Revenue that the scheme defines the expression 'demerger' to mean a transfer by way of a slump sale through vesting under Section 18(6A) of the SICA. Reliance has been placed on the provisions of Section 18(6A) of the SICA which reads as follows :—
"(6A)Where a sanctioned scheme provides for the transfer of any property or liability of the sick industrial company in favour of any other company or person or where such scheme provides for the transfer of any property or liability of any other company or person in favour of the sick industrial company, then, by virtue of, and to the extent provided in, the scheme, on and from the date of coming into operation of the sanctioned scheme or any provision thereof, the property shall be transferred to and vest in, and the liability shall become the liability of such other company or person or as the case may be, the sick industrial company."
13. In the present case, it has been submitted that the scheme contemplates, in Clause E (b), the demerger of the cement undertaking as a going concern and to include not only the fixed assets but all current liabilities and contingent liabilities as well. Hence, the cost of the scheme is shown to include the issuance of equity shares valued at Rs.7.44 crores to the shareholders of the demerged company. In this regard, reliance has been placed on the decision of the Supreme Court in CIT v. Hoogly Mills Co. Ltd. [2006] 287 ITR 333/157 Taxman 347, where it was held that the claim for depreciation on account of gratuity was not allowable under Section 32 of the Act, because it was neither a tangible nor intangible asset as defined in Explanation 3.
14. We have considered the rival contentions which have been urged on behalf of the assessee and the Revenue on the merits of the claim for depreciation under Section 32 of the Act. Ex facie, it is clear from reading paragraph 7 of the impugned order that the Tribunal has not applied its mind to the merits which are now sought to be canvassed in questions B to I, which have been formulated in support of the appeal by the assessee. The only point which weighed with the Tribunal was that once the post-acquisition assets were shown at Rs.567.62 crores, there was no basis for enhancing the value to Rs.575.05 crores in the revised return.
15. In our view, the issues which have been raised on behalf of the assessee as well as the submissions which have been urged on behalf of the Revenue would merit a primary determination by the Tribunal and it would not be appropriate or proper for this Court to express a finding in the absence of a considered decision of the Tribunal. In essence, the questions of law which have been raised on behalf of the assessee would require consideration by the Tribunal. The Tribunal has not made any finding on the merits of the issues which are sought to be raised in the appeal.
16. During the course of the hearing, the learned counsel appearing on behalf of the revenue also submitted that it would not be appropriate and proper for this Court to express a determination on the issues raised in the absence of a finding thereof by the Tribunal. We respectfully concur with that submission.
17. For these reasons, we are of the view that it would be appropriate and proper to restore the proceedings back to the Tribunal for a decision afresh on the appeals for AYs 2005-06 and 2006-07. The Tribunal shall decide the issue afresh after hearing the parties.
18. In this view of the matter, the writ petitions filed by the assessee challenging the order passed under Section 254(2) of the Act will not survive. In the circumstances, it is not necessary for this Court to express any view on the objections which were raised on behalf of the Revenue to the maintainability of the writ petitions under Article 226 of the Constitution since the petitions have been rendered infructuous.
19. It is also not necessary for the Court to answer the questions of law as formulated which are kept open for adjudication by the Tribunal.
20. The appeals and the writ petitions are, accordingly, disposed of. There shall be no order as to costs.
POOJA 

*In favour of assessee/Matter remanded.
†Arising out of order of Tribunal dated 28-2-2014. 
IT: Income derived by assessee from leasing out of its building simplicitor was because of ownership of building and not from personal exertion; hence it was an income from house property and not a business income
■■■
[2014] 50 taxmann.com 422 (Allahabad) 
HIGH COURT OF ALLAHABAD
Hotel Arti Delux (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Circle 2(1), Kanpur*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 493 OF 2005†
SEPTEMBER  9, 2014 
Section 22, read with section 28(i), of the Income-tax Act, 1961 - Income from house property - Chargeable as (Rental income) - Assessment year 1990-91 - Assessee leased out its building to a nursing home and showed rental receipt from building as business income - Whether building which was leased out by assessee was nothing else but a building simplicitor and was not a building, which was equipped with specialized plant and machinery - Held, yes - Whether, since income derived by assessee was from ownership of building and not from personal exertion, income derived by assessee from leasing out of its property was an income from house property and not a business income - Held, yes [Paras 15 & 16] [In favour of revenue] 
FACTS
 
	■ 
	 
	The main object of the assessee company as per its memorandum and articles of association was to carry on the business of hotel, restaurant, cafe, etc.

	■ 
	 
	The assessee-company had constructed a building to run a hotel but when it was found that running of hotel was not viable, the assessee decided to let it out to a nursing home. 

	■ 
	 
	For the relevant assessment year, the assessee-company claimed that its income was derived by leasing out the building, plant, machineries, generators, lifts and other amenities and such income was income from profits and gains of business of profession.

	■ 
	 
	The Assessing Officer held that income was to be assessed under the head income from other sources. 

	■ 
	 
	On appeal, the Commissioner (Appeals) held that income from lease was liable to be assessed under the head income from house property.

	■ 
	 
	On second appeal, one member of the Tribunal upheld the order of the Commissioner (Appeals) holding that the income of the assessee was an income from house property, but the other member dissented holding that such income is a business income. On account of difference of opinion between the two members, the matter was referred to the third member of the Tribunal, who opined that the income of the assessee should be assessed as income from house property. In view of the opinion of the third member, the appeal of the assessee was dismissed holding its income as income from house property.

	■ 
	 
	On appeal to High Court:


HELD
 
	■ 
	 
	From the recital of the lease deed it is evident that only the building was leased out along with a lift, tubewell and electrical fittings. These cannot be treated as plant and machinery but would be treated as amenities, which are necessary for the use of any building. 

	■ 
	 
	The assessee had not placed any material on record to show that the building had peculiar amenities with which the building could be treated as a 'plant' and not a building simplicitor. No material has been brought on record to indicate that the building had peculiar amenities, which could be commercially exploited such as facilities of sterilization of surgical instruments and bandages or an operation theatre. The Tribunal has given a categorical finding of fact that the building which was leased out by the assessee was nothing else but a building simplicitor and was not a building, which was equipped with specialized plant and machinery. This being a finding of fact, such findings cannot be interfered with, especially when nothing has been brought on record to indicate that the said finding was perverse. [Para 15]

	■ 
	 
	It is also apparent that the assessee is not running the business of a hospital and has only let out the building. Thus, the income derived by the assessee was from the ownership of the building and not from the personal exertion, which is necessary to treat the income as a business income. [Para 16]

	■ 
	 
	In the light of the aforesaid, the income derived by the assessee from the leasing out of its property was an income from house property and not a business income. Consequently, the appeal has no merit and is dismissed. The questions of law are answered accordingly. [Para 17]


CASE REVIEW 
 
Sultan Brothers (P.) Ltd. v. CIT [1964] 51 ITR 353 (SC) (para 14) distinguished.
Hotel Arti Delux (P.) Ltd. v. Asstt. Commissioner of Income-tax [2005] 96 ITD 107 (Luck.) (TM) (para 17) affirmed.
CASES REFERRED TO
 
Sultan Bros. (P.) Ltd. v. CIT [1964] 51 ITR 353 (SC) (para 7), Karnani Properties Ltd. v. CIT [1971] 82 ITR 547 (SC) (para 7), Universal Plast Ltd v. CIT [1999] 237, ITR 454/103 Taxman 493 (SC) (para 8) and Shambhu Investment (P.) Ltd. v. CIT [2003] 263 ITR 143/129 Taxman 70 (SC) (para 8).
JUDGMENT
 
Tarun Agarwala, J. - The main object as per the memorandum and articles of association of the appellant-company is, to carry on the business of hotel, restaurant, cafe, etc. Other objects as elucidated in the memorandum of association is, also to acquire, establish and maintain one or more nursing home, hospitals, clinics, dispensaries, etc. For the purpose of attainment of its objects for carrying on the business of hotels, the petitioner constructed a building and, after construction, it appeared that the assessee could not run the business of the hotel as the building so constructed was found to be located in a remote area and far away from the railway station and it was felt that carrying on the business of hotel was not a feasible business. The Board of Directors of the company passed a resolution dated 12th March, 1989 deciding to run a hospital or a nursing home either under its own supervision or to lease out the building with plant, machineries, generators, lifts or other amenities to any Doctor or to a medical institution. Pursuant to the said resolution, a lease deed was executed in favour of Deva Nursing Home Pvt. Ltd. dated 2nd May, 1989 to lease out the building premises at a monthly rent of Rs.25,000/- per month. The building let out was fitted with lifts, generator, tubewell and electrical fittings. The relevant portion of the lease deed is extracted hereunder:—
"And whereas the lessor has decided in its meeting held on 2.4.89 to lease out the building to the lessee for the purpose of running a nursing home and the lessee has agreed to take the said building from the lessor on lease on the terms and conditions contained herein."
2. From the above recital of the lease deed, it is clear that only the building was leased out by the assessee. The rent fixed under the lease and payable by the lessee was for the building and not for any other asset.
3. For the assessment year 1990-91, the appellant filed its return of income showing a loss of Rs.64,482/-. In this return, the appellant claimed that its income was derived by leasing out the building, plant, machineries, generators, lifts and other amenities and such income was income from profits and gains of business of profession.
4. The Assessing Officer did not accept the contention of the appellant and treated the income as income from other sources. The appellant, being aggrieved, filed an appeal before the Commissioner of Income Tax, which was dismissed holding that such income of the assessee was income from house property. The appellant, being aggrieved, filed a second appeal before the Income Tax Tribunal. One member of the Tribunal upheld the order of the Commissioner of Income Tax holding that the income of the appellant was an income from house property, but the other member dissented holding that such income is a business income. On account of difference of opinion between the two members, the matter was referred to the third member of the Tribunal, who opined that the income of the appellant should be assessed as income from house property. In view of the opinion of the third member, the appeal of the appellant was dismissed holding its income as income from house property.
5. The appellant, being aggrieved, has filed the present appeal under Section 260A of the Income Tax Act, which was admitted on the following substantial questions of law:
	"(i)
	 
	Whether, the income of Rs.3,23,000/-is income from business and profession and not income from house property?

	(ii)
	 
	Whether, the learned Tribunal has totally misread and misinterpreted the lease agreement between the appellant and M/s Deva Nursing Home (P) Ltd. to hold that the receipts derived thereunder were taxable at the hands of the appellant as "income from house property" and not "income from business and profession"?

	(iii)
	 
	Whether, the finding of the learned Tribunal that the appellant had simply let out the building to M/s Deva Nursing Home (P) Ltd. is perverse and against the settled legal principles and tests applicable to the facts of the case?"


6. We have heard at length Sri S.D. Singh, the learned Senior Counsel assisted by Sri Manu Ghildiyal and Sri R.K. Upadhyaya, the learned counsel for the Income Tax Department.
7. The learned Senior Counsel appearing for the appellant contended that it was not a case of letting out of the property simplicitor but it was a case of leasing out the business premises from where business had actually being carried out and the assets were conveniently being put to use as a nursing home. It was urged that even though the nursing home was not being run by the appellant, nonetheless, the resultant income was liable to be treated as a business income. In support of his submission, the learned Senior Counsel placed reliance upon the decision of the Supreme Court in Sultan Bros. (P.) Ltd. v. CIT [1964] 51 ITR 353 as well as decision of the Supreme Court in Karnani Properties Ltd. v. CIT [1971] 82 ITR 547 and Universal Plast Ltd. v. CIT [1999] 237 ITR 454/103 Taxman 493 (SC).
8. On the other hand, Sri R.K. Upadhyaya, the learned counsel for the department submitted that in view of Section 14 read with Section 22 income from renting of properties is chargeable to income tax under the head "income from house property". The learned counsel further contended that a perusal of the terms and conditions of the lease deed would make it apparently clear that only the building was let out and the mere fact that the building had a lift, tubewell and electrical fittings would not make any material difference as these were amenities, which were necessary for the use of building and was not sufficient to convert the building into a commercial asset. In support of his submission, the learned counsel placed reliance upon a decision in Shambhu Investment (P.) Ltd. v. CIT [2003] 263 ITR 143/129 Taxman 70 (SC) wherein the Supreme Court held that letting out a portion of the premises with furnitures and fixtures and providing service to occupants would be an income assessable as an income from property.
9. Section 14 of the Act classifies income under five different heads. Income, which is specifically chargeable under a distinct head cannot be brought to charge under a different head for the simple reason that Rules for computing income and the deductions, which are permissible vary under each of the five different heads. The scheme of the Act is first to classify the income under the different heads and then work out the computation under each of the heads as per the provisions relating to such head and then total up the computation so made for the purpose of arriving at a final figure and the total income liable to tax. For the purpose of charge of income tax and computation of total income under Section 14 of the Act, all income shall be classified such as salaries, income from house property, profit and gains of business and profession, capital gains or income from other sources.
10. Section 14 starts with the words "save as otherwise provided by this Act", which indicates that for the purpose of charge of income tax and computation of total income, all income shall be classified under the five following heads of income specified in Section 14 of the Act unless it is specifically provided otherwise elsewhere by the Act.
11. On the other hand, Section 22 provides that income from house property would be chargeable to income tax under the head "income from house property". For facility, Section 22 of the Act is extracted hereunder:—
'22. Income from house property.— The annual value of property consisting of any buildings or lands appurtenant thereto of which the assessee is the owner, other than such portions of such property as he may occupy for the purposes of any business or profession carried on by him the profits of which are chargeable to income tax, shall be chargeable to income-tax under the head "Income from house property".'
12. From a perusal of Section 14 read with Section 22 it indicates that income from house property would be chargeable to income tax under the head "income from other sources". The intention of the legislature in making rent from property chargeable under the heading income from other sources is apparently clear.
13. In Universal Plast Ltd. case (supra) while considering as to whether the income from leasing out of assets would be a business income or income from property, the Supreme Court culled out the following principles:—
'(1) no precise test can be laid down to ascertain whether income (referred to by whatever nomenclature, lease, amount, rents, licence fee) received by an assessee from leasing or letting out of assets would fall under the head "Profits and gains of business or profession";
(2) it is a mixed question of law and fact and has to be determined from the point of view of a business and in that business on the facts and in the circumstances of each case, including true interpretation of the agreement under which the assets are let out;
(3) where all the assets of the business are let out, the period for which the assets are let out is a relevant factor to find out whether the intention of the assessee is to go out of business altogether or to come back and restart the same;
(4) if only a few of the business assets are let out temporarily, while the assessee is carrying out his other business activities, then it is a case of exploiting the business assets otherwise than employing them for his own use for making profit for that business; but if the business never started or has started but ceased with no intention to be resumed, the assets also will cease to be business assets and the transaction will only be exploitation of property by an owner thereof, but not exploitation of business assets.'
14. In the light of the aforesaid principles, the learned counsel for the appellant contended that the facts in the instant case has to be gone into for the purpose of holding whether it was a business income or income from property. The learned counsel contended that the appellant's intention was to run a hospital but since it had no experience it made a transient alternate arrangement to let out the building along with the plants and machinery for commercial exploitation of its commercial assets so that the income from such letting could be treated as a business income. This contention is misplaced. We also find that reliance by the appellant on the decision of the Supreme Court in Sultan Bros. (P.) Ltd.'s case (supra) is misplaced. The Supreme Court in that case considered a case where the assessee constructed a building and filled it up with furnitures and fixtures and let it out on a lease fully equipped and furnished for the purpose of running a hospital. The lease provided for a monthly rent for the building and a hire charge for the furnitures and fixtures. On these facts, the Supreme Court held that letting out of the said building did not amount to the carrying on a business and the income under the lease would not, therefore, be assessed as income from business.
15. From the recital of the lease deed it is evident that only the building was leased out along with a lift, tubewell and electrical fittings. These cannot be treated as plant and machinery but would be treated as amenities, which are necessary for the use of any building. We find that the appellant had not placed any material on record to show that the building had peculiar amenities with which the building could be treated as a "plant" and not a building simplicitor. No material has been brought on record to indicate that the building had peculiar amenities, which could be commercially exploited such as facilities of sterilization of surgical instruments and bandages or an operation theatre. The Tribunal has given a categorical finding of fact that the building which was leased out by the appellant was nothing else but a building simplicitor and was not a building, which was equipped with specialized plant and machinery. This being a finding of fact, we are not inclined to interfere in such findings, especially when nothing has been brought on record to indicate that the said finding was perverse.
16. We also find that the appellant is not running the business of a hospital and has only let out the building. We are of the opinion that the income derived by the appellant was from the ownership of the building and not from the personal exertion, which is necessary to treat the income as a business income.
17. In the light of the aforesaid, we are of the opinion that the income derived by the appellant from the leasing out of its property was an income from house property and not a business income. Consequently, the appeal has no merit and is dismissed. The questions of law are answered accordingly.
JYOTI 

*In favour of revenue.
†Arising out of order of Tribunal in Hotel Arti Delux (P.) Ltd. v. Asstt. Commissioner of Income-tax [2005] 96 ITD 107 (Luck.) (TM). 
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Section 282, read with section 143 of the Income-tax Act, 1961 and order V rules 17 to 20 of Civil Procedure Code 1908 - Service of notice (Invalid notice) - Assessment year 2008-09 - Whether where department had not been able to demonstrate that notice under section 143(2) was served within statutory time limit, assessment made on basis of such invalid notice could not be treated to be valid assessment and, hence, such assessment order deserved to be treated as null and void and liable to be quashed and annulled - Held, yes [Para 15][In favour of assessee] 
FACTS
 
	■ 
	 
	In response to notice under section 148, the assessee filed its return of income on 10-10-2011.

	■ 
	 
	Thereafter, the Assessing Officer sought to reopen the assessment of the assessee. However, the assessee contended that since no notice under section 143(2) had ever been issued and served on the assessee before completion of assessment, the assessment so framed was invalid.

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the reopening of the assessment.

	■ 
	 
	On further appeal, the assessee contended that Commissioner(Appeals) erred in confirming the reopening of assessment in absence of reason to believe and material on records and such reopening of assessment is bad in law and erroneous in facts and is thus liable to be dismissed. Secondly, no notice under section 143(2) was served on the assessee.

	■ 
	 
	On the other hand the revenue contended that since notice sent under section 143(2) by postal authorities were returned unserved, therefore, the inspector served the notice through affixtures.


HELD
 
	■ 
	 
	It has to be decided whether there was service of notice under section 143(2) much less a proper service as per rule 17 of Order V of CPC, which requires that before service of notice by affixture, notice server/service officer must make diligent search for person to be served and, he, therefore must take pain to find him and also to make mention of his efforts in report. The serving officer should also state in his report the circumstances under which he did so and the name and address of the person by whom house or premises were identified and in whose premises copy of summon was affixed, otherwise such service could not be accepted to be a legally valid service of notice under section 143(2).[Para 8]

	■ 
	 
	The Scheme of the Act broadly permits the assessment in three formats; (i) acceptance of the returned income;(ii) acceptance of returned income subject to permissible adjustments under section 143(l) by issuance of intimation; and (iii) scrutiny assessment under section 143(3). This Scheme was originally introduced by Direct Tax Laws (Amendment) Act, 1989 with effect from 1-4-1989. The issuance of notice under section 143(2) is in the course of assessment in the third mode, namely, scrutiny assessment. Section 143(2) requires that where return has been filed by an assessee, if the Assessing Officer considers it necessary or expedient to ensure that the assessee has not understated the income, or has not computed excessive loss, or has not under-paid tax in any manner, he shall serve on the assessee a notice requiring him either to attend his office, or to produce, or cause to be produced there, any evidence on which the assessee may rely in support of the return. Therefore, the language of the main provision requires Assessing Officer to prima facie arrive at satisfaction of existence of any one of the three conditions.

	■ 
	 
	Proviso under the said sub-section requires that no notice shall be served on the assessee after the expiry of six months from the end of the relevant financial year in which the return is furnished. On a plain reading of the language in which the proviso is couched it is apparent that the limitation prescribed therein is mandatory, the format of provision being in negative terms. The position in law is well settled that if the requirements of a statute which prescribes the manner in which something is to be done are expressed in negative language, that is to say, if the statute enacts that it shall be done in such a manner and in no other manner, such requirements are, in all cases absolute and neglect to attend to such requirement will invalidate the whole proceeding.[Para 9]

	■ 
	 
	The provisions of section 292BB were introduced with effect from 1-4-2008 relevant to assessment year 2008-09 under consideration, according to which, where an assessee has appeared in any proceeding or co-operated in any inquiry relating to an assessment or reassessment, it shall be deemed that any notice under any provision of this Act, which is required to be served upon him, has been duly served upon him in time in accordance with the provisions of this Act and such assessee shall be precluded from taking any objection in any proceeding or inquiry under this Act that the notice was (a) not served upon him; or (b) not served upon him in time; or (c) served upon him in an improper manner.

	■ 
	 
	In the instant case, assessee has filed his objection before the Assessing Officer and such objection has also been noted by the Assessing Officer in his assessment order to the effect that assessee has objected non-service of notice under section 143(2) during the course of assessment proceedings itself. Thus, participation of assessee in the assessment proceedings will not disentitle the assessee his right to object to the service of notice under section 143(2).[Para 11]

	■ 
	 
	After going through the assessment records, it is found that notice issued under section 143(2) dated 17-7-2012 returned unserved by postal authorities. Thereafter notice was affixed by the Inspector on 28-7-2012. Thus, it is to be examined as to whether service of notice by affixture was proper in terms of provisions of Order V, rules 17 to 20 of CPC. As per provisions of section 282, notice under the Act is to be served either by post or as if it is summoned under the Code of Civil Procedure. Notice dated 17-7-2012 has been claimed to have been served through affixture on 27-7-2012 as provided in Code of Civil Procedure. Here provisions of Order V rules 17 to 20 of CPC are relevant.[Para 12]

	■ 
	 
	As per sub-section (1) of section 282, the notice is to be served on the person named therein either by post or as if it was a summons issued by Court under the Code of Civil Procedure, 1908 (V of 1908). The relevant provisions for effecting of service by different modes are contained in rules 17, 19 and 20 of Order V of CPC. Rules 17, 19 and 20 of Order V of CPC lay down the procedure for service of summons/notice and, therefore, the procedure laid down therein cannot be surpassed because the intention of the Legislature behind these provisions is that strict compliance of the procedure laid down therein has to be made. The expression after using all 'due and reasonable diligence' appearing in rule 17 has been considered in many cases and it has been held that unless a real and substantial effort has been made to find the defendant after proper enquiries, the Serving Officer cannot be deemed to have exercised 'due and reasonable diligence'. Before taking advantage of rule 17, he must make diligent search for the person to be served. He therefore, must take pain to find him and also to make mention of his efforts in the report. Another requirement of rule 17 is that the Serving Officer should state that he has affixed the copy of summons as per this rule. The circumstances under which he did so and the name and address of the person by whom the house or premises were identified and in whose premises the copy of the summon was affixed. These facts should also be verified by an affidavit of the Serving Officer.[Para 13]

	■ 
	 
	The reason for taking all these precautions is that service by affixture is substituted service and since it is not direct or personal service upon the defendant, to bind him by such mode of service the mere formality of affixture is not sufficient. Since the service has to be done after making the necessary efforts, in order to establish the genuineness of such service, the Serving Officer is required to state his full action in the report and reliance can be placed on such report only when it sets out all the circumstances which are also duly verified by the witnesses in whose presence the affixture was done and thus the affidavit of the Serving Officer deposing such procedure adopted by him would also be essential. In the instant case, the whole thing had been done in one stroke. It was not known as to why and under which circumstances another entry for service of notice by affixture was made on 27-7-2012 when sufficient time was available through normal service till 30-9-2012. Nor there is any entry in the note-sheet by the Assessing Officer directing the Inspector for service by affixture and had only recorded the fact that the notice was served by the affixture. It appears that the report of the Inspector was obtained without issuing any prior direction for such process or mode. However, the fact remained that Serving Officer had not set out reason for passing subsequent entry nor for adopting the mode for service by affixture and without stating the reasons for doing so, the adoption of the mode of substituted service could not be legally justified. Notice was served by affixture. The reason for service through affixture has not been noted by the Assessing Officer in the note sheet nor he had issued any direction for issuing notice through affixtures. The next entry of note sheet dated 28-7-2012 just indicates that letter was filed by the Inspector regarding service of notice by affixtures, dated 17-7-2012. Thus, on 17-7-2012, the first entry was made and without recording any apprehension about the delay by such mode second entry for affixation was made on 28-7-2012 without showing justification for the same. Thus, it is clear that report of the Inspector was obtained without issuing any prior direction for such process or mode. Thus, the adoption of mode of substituted service was not legally justified. It is also clear from the Inspector's report that there is no mention of name and address of the person who had identified the house of the assessee and in whose presence the notice under section 143(2) was affixed. There is no evidence or indication in the report of Inspector that he had personal knowledge of the place of the business of the assessee and was, thus, in a position to identify the same. Therefore, neither the procedure laid down under Order V rule 17 had been followed nor that laid down under Order V rules 19 and 20 had been adhered to. Neither before taking recourse to service by affixture, the Assessing Officer or the concerned officer had recorded the findings to justify the service by this mode nor afterwards called for the affidavit or certificate of service by affixture from the Serving Officer. He had not certified that the service had been effected by adopting this course.[Para 14]

	■ 
	 
	In view of the above, it is clear that there was no valid service of notice under section 143(2) by way of affixation. Since in the instant case, the department has not been able to demonstrate that notice under section 143(2) was served within the statutory time limit, the assessment made on the basis of such invalid notice could not be treated to be valid assessment and, hence, such assessment order deserves to be treated as null  and void  and liable to be quashed and annulled. Accordingly, the assessee's appeal on legal issue regarding non-service of notice under section 143(2) is allowed.[Para 15]

	■ 
	 
	Since the above appeals have been allowed, the stay applications filed by the assessees have become infructuous.[Para 17]


CASES REFERRED TO
 
CIT v. Ramendra Nath Ghosh [1971] 82 ITR 888 (SC) (para 7) and Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113 (SC) (para 10).
Harshvardhana Datar  for the Appellant. Ms. Amrita Misra  for the Respondent. 
ORDER
 
1. These Stay Applications arose out of the appeals filed by the assessee before ITAT in ITA No.5222 & 5221/Mum/2014, in the matter of order passed u/s. 143(3) r.w.s. 147 of the IT. Act for the assessment year 2008-09.
2. In these stay applications, the assessee has basically argued legality of the assessment framed u/s. 143(3) r.w.s. 147 in view of the fact that there was no service of notice u/s. 143(2). It was contended by learned AR that in respect to notice u/s. 148 dated 30-8-2011, the assessee has filed return of income on 10-10-2011. The statutory time limit to serve notice u/s. 143(2) was till 30-9-2012, ie. six months from end of the financial year in which return was furnished. As per learned AR no notice u/s.143(2) has ever been issued and served on the assessee before completion of assessment. Due to non-compliance of statutory notice u/s.143(2), the assessee has filed objection against the jurisdiction, vide letter dated 10-10-2012 submitted at the office of AO on 2-11-2012 in accordance with the provisions of Section 292BB of the Act. As per learned AR the objection raised by the assessee has not been disposed by the AO and he proceeded with the assessment. The basic thrust of learned AR to substantiate the prima facie case in assessee's favour for grant of stay was non-service of notice u/s.143(2), which goes to the root of validity of the assessment so framed.
3. As the issue of notice u/s.143(2) goes to the root of validity of the assessment so framed, the bench considered it appropriate to hear this issue and decide the appeals on merits. Accordingly, learned DR was directed to produce the assessment records. The case was adjourned to 9-9-2014 for allowing DR to produce the necessary assessment records. Assessment records were produced by learned DR on 9-9- 2014 which were examined by the Bench and matter is now decided on legality of the assessment so framed u/s.143(3) r.w.s.147 without service of notice u/s.143(2) of the I.T.Act.
4. The assessee in its appeals, has taken the following grounds :—
	"1.
	 
	On the facts and circumstances of the case and leg Ld. Commissioner of Income Tax (Appeals) erred in confirming the reopening the assessment in absence of reason to believe and material on records and such reopening of the assessment is bad law and erroneous in facts and it is liable to be quashed.

	2.
	 
	On the facts and circumstances of the case and leqal propositions; Hon'ble Commissioner of Income Tax (Appeals) erred in confirming the assessment/reassessment order in spite of the fact that notice under section 143(2) of "Income Tax Act, 1961 was not served to the assessee. Hence, the assessment .is bad in law and liable to be annulled.

	3.
	 
	On the given facts: circumstances and judicial pronouncements Ld. Assessing Officer erred in making addition of loan/advances between M/s Nishotech Systems Pvt Ltd and M/s Sanitech Engineering Pvt Ltd. by treating the same as deemed dividend u/s 2(22)( e), ignoring the fact that such addition is bad in law and erroneous in facts and liable to be deleted."


5. Learned AR vehemently argued that neither there was service of notice u/s.143(2) by postal authorities nor there was proper service by affixtures.
6. On the other hand, the contention of learned DR was that since notice sent u/s.143(2) by postal authorities were returned unserved, therefore, the Inspector served the notice through affixtures. Our attention was also invited to the Inspector's report placed in the paper book wherein vide letter dated 27-7-2012, the Inspector has reported to DCIT-10(3) that he has visited assessee's premises on 27-7-2012 to service the notice u/s.143(2) for the A.Y. 2008-09 in the case of Sanjay Badani. As per the Inspector, on reaching the said premises, it was found that the said premises was locked. Therefore, the said notice was served on assessee by affixture on 27-7-2012.
7. It was argued by the learned AR that in spite of asking under Right to Information, the department has not served proof of dispatch of notice nor the mode of service through affixtures nor the report of Inspector for such service through affixation. Accordingly, copy of the Inspector's report was provided to the learned AR indicating service of notice through affixation on 27-7-2012. It was vehemently argued by learned AR that as per the Inspector's report dated 27-7-2012, there was no valid service by affixtures insofar as neither there is mention of any name and address of the witnesses who have identified the house of the assessee and in whose presence the notice was affixed. He contended that in case of service of notice by affixtures, the serving officer should state in his report the name and address of the person by whom house or premises were identified and in whose premises copy of summon was affixed and these facts should also be verified by an affidavit of serving officer, otherwise such service should not be accepted to be legally valid service of notice u/s.143(2). For this purpose, reliance was placed on the decision of Hon'ble Supreme Court in the case of CIT v. Ramendra Nath Ghosh [1971] 82 ITR 888.
8. In view of the above factual position, we have to decide whether there was service of notice u/s.143(2) much less a proper service as per Rule 17 of Order V of CPC, which requires that before service of notice by affixture, notice server/service officer must make diligent search for person to be served and, he, therefore must take pain to find him and also to make mention of his efforts in report. The serving officer should also state in his report the circumstances under which he did so and the name and address of the person by whom house or premises were identified and in whose premises copy of summon was affixed, otherwise such service could not be accepted to be a legally valid service of notice u/s.143(2).
9. We have considered rival contentions, carefully gone through the orders of the authorities below. The Scheme of the Act broadly permits the assessment in three formats; (i) acceptance of the returned income;(ii) acceptance of returned income subject to permissible adjustments u/s.143(l) of the Act by issuance of intimation; and (iii) scrutiny assessment under section 143(3) of the Act. This Scheme was originally introduced by Direct Tax Laws (Amendment) Act,1989 with effect from 1.4.1989. The issuance of notice under section 143(2) of the Act is in the course of assessment in the third mode, namely, scrutiny assessment. Section 143(2) of the Act requires that where return has been filed by an assessee, if the Assessing Officer considers it necessary or expedient to ensure that the assessee has not understated the income, or has not computed excessive loss, or has not under-paid tax in any manner, he shall serve on the assessee a notice requiring him either to attend his office, or to produce, or cause to be produced there, any evidence on which the assessee may rely in support of the return. Therefore, the language of the main provision requires Assessing Officer to prima facie arrive at satisfaction of existence of any one of the three conditions. Proviso under the said sub-section requires that no notice shall be served on the assessee after the expiry of six months from the end of the relevant financial year in which the return is furnished. On a plain reading of the language in which the proviso is couched it is apparent that the limitation prescribed therein is mandatory, the format of provision being in negative terms. The position in law is well settled that if the requirements of a statute which prescribes the manner in which something is to be done are expressed in negative language, that is to say, if the statute enacts that it shall be done in such a manner and in no other manner, such requirements are, in all cases absolute and neglect to attend to such requirement will invalidate the whole proceeding.
10. The Hon'ble Apex Court in the case of Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113 has considered the very issue. The Apex Court held that the Assessing Officer has to necessarily follow the provisions of section 142 and sub-sections (2) and (3) of section 143. It did not accept the submission of the Revenue that the requirement of the notice under section 143(2) can be dispensed with and the same is mere procedural irregularity. In the words of the Apex Court, it is held as under:
"16. The case of the revenue is that the expression 'so far as may be apply' indicates that it is not expected to follow the provisions of section 142, sub- sections(2) and (3) of section 143 strictly for the purpose of block assessments. We do not agree with the submissions of the learned counsel for the revenue, since we do not see any reason to restrict the scope and meaning of the expression ' so far as may be apply' . In our view, where the Assessing Officer in repudiation of the return filed under section 158BC(a) proceeds to make an enquiry, he has necessarily to follow the provisions of section 142, sub-sections (2) and (3) of section 143."
11. During the course of hearing, the Bench specifically asked the learned AR with regard to the requirements of Section 292BB introduced w.e.f. 1-4-2008 with retrospective effect. In reply, learned AR contended that as per proviso to Section 292 BB, where the assessee has raised objection regarding issue of notice before the completion of such assessment or reassessment, the provisions contained u/s.292BB will not be applied. We found that provisions of Section 292BB was introduced w.e.f. 1-4-2008 relevant to A.Y. 2008-09 under consideration, according to which, where an assessee has appeared in any proceeding or co-operated in any inquiry relating to an assessment or reassessment, it shall be deemed that any notice under any provision of this Act, which is required to be served upon him, has been duly served upon him in time in accordance with the provisions of this Act and such assessee shall be precluded from taking any objection in any proceeding or inquiry under this Act that the notice was (a) not served upon him; or (b) not served upon him in time; or (c) served upon him in an improper manner. We found that in the instant case, assessee has filed his objection before the AO and such objection has also been noted by the AO in his assessment order to the effect that assessee has objected non service of notice u/s.143(2) during the course of assessment proceedings itself. Thus, participation of assessee in the assessment proceedings will not disentitle the assessee his right to object to the service of notice u/s.143(2) of the I.T. Act, 1961.
12. After going through the assessment records, we found that notice issued u/s.143(2) dated 17-7-2012 returned unserved by postal authorities. Thereafter notice was affixed by the Inspector on 28-7-2012. For such service by fixture the Inspector has given his report vide letter dated 27-7-2012 which reads as under :—
"In connection with the subject matter it is brought to your kind notice that the undersigned visited the assessee's premises at 23/24, Vora CHS ltd., Plot No.52, U.B.Lane, Ghatkopar(E), Mumbai-400 077 on 27.07.2012 to serve the notice u/s.143(2) for A.Y.2008-09 in the case of Shri Sanjay Badani bearing PAN AABPB 9926B. However, on reaching the said premises it was found that the said premises was locked. Therefore, the said notice was served on the assessee by affixture by me on 27.07.2012."
Here we have to examine as to whether service of notice by affixture was proper in terms of provisions of Order V, Rule 17 to 20 of CPC. As per provisions of Section 282 of the I.T. Act, 1961, notice under the Act is to be served either by post or as if it is summoned under the Code of Civil Procedure. Notice dated 17-7-2012 has been claimed to have been served through affixture on 27-7-2012 as provided in Code of Civil Procedure. Here provisions of Order V Rules 17 to 20 of CPC are relevant. After taking notice of above statutory provisions. their Lordships of Supreme Court in the case of Ramendra Nath Ghosh (supra) held (pages 890 & 891) as under :—
'Admittedly, the assessees have not been personally served in these cases. Therefore, we have to see whether the alleged service by affixation was in accordance with law. It is necessary to mention that, according to the assessees, they had no place of business at all. They claim that they have closed their business long before the notices were issued. Hence, according to them, Mr. Neogi must have gone to a wrong place. This contention of the assessees has been accepted by the Appellate Bench of the High Court. Bearing these facts in mind, let us now proceed to consider the relevant provisions of law. Section 63(1) of the Act reads:
"A notice or requisition under this Act may be served on the person therein named either by post or, as if it were a summons issued by a court, under the Code of Civil Procedure, 1908 (V of 1908)."
9. Rule 17 of Order V of the Civil Procedure Code reads:
"Where the defendant or his agent or such other person as aforesaid refuses to sign the acknowledgment, or where the serving officer, after using all due and reasonable diligence, cannot find the defendant, and there is no agent empowered to accept service of the summons on his behalf, nor any other person on whom service can be made, the serving officer shall affix a copy of the summons on the outer door or some other conspicuous part of the house in which the defendant ordinarily resides or carries on business or personally works for gain, and shall then return the original to the court from which it was issued, with a report endorsed thereon or annexed thereto stating that he has so affixed the copy, the circumstances under which he did so, and the name and address of the person (if any) by whom the house was identified and in whose presence the copy was affixed."(Emphasis supplied)
As seen earlier the contention of the assessees was that at the relevant time they had no place of business. The report of the serving officer does not mention the names and addresses of the person who identified the place of business of the assessees. That officer does not mention in his report nor in the affidavit filed by him that he personally knew the place of business of the assessees. Hence, the service of notice must be held to be not in accordance with the law. The possibility of his having gone to a wrong place cannot be ruled out. The High Court after going into the facts of the case very elaborately, after examining several witnesses, has come to the conclusion that the service made was not a proper service. Hence, it is not possible to hold that the assessees had been given a proper opportunity to put forward their case as required by Section 33B.'
13. As per sub-section (1) of section 282, the notice is to be served on the person named therein either by post or as if it was a summons issued by Court under the Code of Civil Procedure, 1908 (V of 1908). The relevant provision for effecting of service by different modes are contained in rules 17, 19 and 20 of Order V of CPC. Rules 17, 19 and 20 of Order Vof CPC lay down the procedure for service of summons/notice and, therefore, the procedure laid down therein cannot be surpassed because the intention of the legislature behind these provisions is that strict compliance of the procedure laid down therein has to be made. The expression after using all due and reasonable diligence' appearing in rule 17 has been considered in many cases and it has been held that unless a real and substantial effort has been made to find the defendant after proper enquiries, the Serving Officer cannot be deemed to have exercised 'due and reasonable diligence'. Before taking advantage of rule 17, he must make diligent search for the person to be served. He therefore, must take pain to find him and also to make mention of his efforts in the report. Another requirement of rule 17 is that the Serving Officer should state that he has affixed the copy of summons as per this rule. The circumstances under which he did so and the name and address of the person by whom the house or premises were identified and in whose premises the copy of the summon was affixed. These facts should also be verified by an affidavit of the Serving Officer.
14. The reason for taking all these precautions is that service by affixture is substituted service and since it is not direct or personal service upon the defendant, to bind him by such mode of service the mere formality of affixture is not sufficient. Since the service has to be done after making the necessary efforts, in order to establish the genuineness of such service, the Serving Officer is required to state his full action in the report and reliance can be placed on such report only when it sets out all the circumstances which are also duly verified by the witnesses in whose presence the affixture was done and thus the affidavit of the Serving Officer deposing such procedure adopted by him would also be essential. In the instant case, the whole thing had been done in one stroke. It was not known as to why and under which circumstances another entry for service of notice by affixture was made on 27-7-2012 when sufficient time was available through normal service till 30-9-2012. Nor there is any entry in the note-sheet by the AO directing the Inspector for service by affixture and had only recorded the fact that the notice was served by the affixture. It appears that the report of the Inspector was obtained without issuing any prior direction for such process or mode. However, the fact remained that Serving Officer had not set out reason for passing subsequent entry nor for adopting the mode for service by affixture and without stating the reasons for doing so, the adoption of the mode of substituted service could not be legally justified. Notice was served by affixture. The reasons for service through affixture has not been noted by the AO in the notesheet nor he has issued any direction for issuing notice through affixtures. The next entry of note sheet dated 28-7-2012 just indicates that letter was filed by the Inspector regarding service of notice by affixtures, dated 17-7-2012. Thus, on 17-7-2012, the first entry was made and without recording any apprehension about the delay by such mode second entry for affixation was made on 28-7-2012 without showing justification for the same. Thus, it is clear that report of the Inspector was obtained without issuing any prior direction for such process or mode. Thus, the adoption of mode of substituted service was not legally justified. It is also clear from the Inspector's report that there is no mention of name and address of the person who had identified the house of the assessee and in whose presence the notice u/s.143(2) was affixed. There is no evidence or indication in the report of Inspector that he had personal knowledge of the place of the business of the assessee and was, thus, in a position to identify the same. Therefore, neither the procedure laid down under order V. rule 17 had been followed nor that laid down under order V rules 19 and 20 had been adhered to. Neither before taking recourse to service by affixture, the Assessing Officer or the concerned officer had recorded the findings to justify the service by this mode nor afterwards called for the affidavit or certificate of service by affixture from the Serving Officer. He had not certified that the service had been effected by adopting this course.
15. In view of the above, it is clear that there was no valid service of notice u/s.143(2) by way of affixation. Since in the instant case, the department has not been able to demonstrate that notice u/s.143(2) was served within the statutory time limit, the assessment made on the basis of such invalid notice could not be treated to be valid assessment and, hence, such assessment order deserves to be treated as null and void and liable to be quashed and annulled. Accordingly, we allow assessee's appeal on legal issue regarding non-service of notice u/s.143(2). As we have already allowed assessee's appeal on legal issue, we are not going to discuss the merits of the addition made on account of deemed dividend u/s.2(22)(e) of the Act.
16. As the facts and circumstances in the case of another assessee-Shri Nilesh Badani  (ITA No.5222/Mum/2014) are pari materia, therefore, our observation made in the case of Sanjay Badani (ITA No.5221/Mum/2014) will be applied mutatis mutandis to the appeal filed by Shri Nilesh Badani.
17. Since we have allowed the above appeals, the stay applications filed by the assessees have become infructuous.
18. In the result, ITA No.5221/Mum/2014 and ITA No.5222/Mum/2014 are allowed in terms indicated hereinabove, whereas the stay applications No.216/Mum/2014 & 215/Mum/2014 are hereby dismissed.
JYOTI 

*In favour of assessee.
IT/ILT : Revenue earned by a non-resident under a contract for providing seismic services in India is taxable under section 44BB only if it is effectively connected with PE of non-resident in India
■■■
[2014] 51 taxmann.com 42 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'G'
Siem Offshore AS
v.
ADIT, (International Taxation), Dehradun*
JOGINDER SINGH, JUDICIAL MEMBER 
AND T.S. KAPOOR, ACCOUNTANT MEMBER 
IT APPEAL NOS. 6181 (DELHI) OF 2012 AND 1283 & 1295 (DELHI) OF 2013
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  9, 2014 
Section 44BB of the Income-tax Act, 1961, read with article 13 of Double Taxation Avoidance Agreement with Norway (Royalty/Fees for technical services) - Non-residents - Mineral oil, business for prospecting/exploration etc. in case of - Assessment year 2008-09 - Whether revenue earned by a non-resident under a contract for providing seismic services in India is taxable under section 44BB only if it is effectively connected with PE of non-resident in India - Held, yes [Paras 9 & 11] [In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The Assessing Officer taxed the receipt received by the assessee as fee for technical services under article 13 of DTAA between India and Norway instead of taxing it under section 44BB.

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the addition made by the Assessing Officer.

	■ 
	 
	On further appeal, the assessee submitted that the said issue is covered in favour of the assessee in its own case for the assessment years 2006-07 and 2007-08 in I.T. Appeal Nos. 5631 and 5632 of 2010, wherein the Tribunal had decided the issue in favour of the assessee and had also held that the income of the assessee was to be taxed under section 44BB.

	■ 
	 
	However, the revenue submitted that the issue cannot be said to be covered in favour of the assessee as Delhi High Court has passed an order dated 9-7-2014 in the case of PGS Geophysical AS v. Addl. DIT  [IT Appeal Nos. 1570 & 1571 (Delhi) of 2014] wherein the High Court has laid down law regarding taxability for FTS for assessment year prior to 2011-12 wherein it has been held that the receipt of the assessee can be taxed under section 44BB only if the assessee has a PE in India during the relevant period and the contract entered into by the assessee in India was effectively connected with that PE in India. The revenue submitted that above findings have not been made in the appeals under consideration, therefore, the case needs to go back to the Assessing Officer who should ascertain the existence of above two conditions and only if these conditions existed the income could be taxed under section 44BB otherwise income needs to be taxed as fee from technical services. 


HELD
 
	■ 
	 
	The cases belong to two different assessees one belonging to Norway and one belonging to USA. Both assessees are providing similar services of vessel management services in India. The assesees' income in the earlier years has been held to be taxable under section 44BB. However, the case law relied upon by the revenue also has similar facts and assessee in that case is engaged in similar activities. The Delhi High Court in that case has held that income of assessees engaged in such activities can be taxed under section 44BB only if the two conditions are fulfilled. One of the conditions is existence of PE in India and second is regarding effective connection of such contract with the PE in India.[Para 9]

	■ 
	 
	Though this issue is covered in favour of the assessee in its own case but High Court has further clarified the similar issue in its order dated 9-7-2014 in the case of PGS Geophysical AS (supra), therefore, in this year the issue cannot be decided by following earlier years.[Para 10]

	■ 
	 
	The issue decided by High Court is pari materia with the issue at hand, therefore, issue is restored to the file of the Assessing Officer with the direction to ascertain the existence of conditions as per High Court order and then determine the tax on the income of the assessee as per law. [Para 11]


CASE REVIEW
 
PGS Geophysical AS v. Addl. DIT [2014] 29 CTR 433 (Delhi) (para 11) followed
CASES REFERRED TO
 
Sedco Forex International Inc. v CIT [2008] 299 ITR 238 (Uttaranchal) (para 5), CIT v. Halliburton Offshore Services Inc. [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal) (para 5), CIT v. Trans Ocean Offshore Inc. [2008] 299 ITR 248/173 Taxman 429 (Uttaranchal) (para 5) and PGS Geophysical AS v. Addl, DIT [2014] 269 CTR 433 (Delhi) (para 7).
Amit Arora, Adv.  for the Appellant. Sanjeev Kumar, CIT DR  for the Respondent.
ORDER
 
1.  These are three appeals out of which I.T.A. No. 1295/Del/2013 and I.T.A. No. 6181/Del/2012 have been filed by the assessee against separate orders of Ld. CIT(A) dated 20.12.2012 and 25.10.2012 respectively. The I.T.A. No. 1283/Del/2013 has been fled by the revenue against CIT(A)'s order dated 20.12.2012
2. In I.T.A. No. 1295/Del/2013 vide ground No.1, the assessee is aggrieved with the action of Ld. CIT(A) by which he has confirmed the addition made by the Assessing Officer by calculating tax on gross receipts. In the 2nd ground of appeal, the assessee is aggrieved with the action of Ld. CIT(A) by which he had confirmed the addition made by the Assessing Officer by holding the receipt received by the assessee as fee for technical services under Article13 of DTAA between India and Norway instead of taxing it u/s 44BB of Income-tax Act, 1961.
3. In I.T.A. No. 6181/Del/2012, only one ground of appeal has been taken which is similar to ground No.1 as in I.T.A. No. 1295/Del/2013.
4. In I.T.A. No. 1283/Del/2013, the Revenue is aggrieved with the action of Ld. CIT(A) by which he had held that interest u/s 234B was not chargeable in the case of the assessee.
5. At the outset, the Ld. A.R. submitted that the 1st ground taken by the assessee in I.T.A.No. 1295/Del/2013 and in I.T.A.No. 6181/Del/2012was covered against the assessee by a number of decisions of Uttaranchal High Court such as Sedco Forex International Inc. v CIT [2008] 299 ITR 238 (Uttaranchal), CIT v. Halliburton Offshore Services Inc. [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal), CIT v. Trans Ocean Offshore Inc. [2008] 299 ITR 248/173 Taxman 429 (Uttaranchal). Ld. D.R. in respect of ground No.1 heavily relied upon the written synopsis filed by him and our specific attention was invited to para 14 to 14.3 which is extracted below:
"14. Provisions of Section 5 (2) (b) applies to the assessee being a non-resident. The reference to clause (a) of explanation to Section 9 (1) (i) of the Act and section 9(1)(vii) of the Act by the assessee to claim that's the vessel was physically outside India for November 2007 ( 26 days) to January 2008 (14 days) the business activities were outside India and the services are utilized outside India and the source outside India and the revenue received by the assessee for this period does not accrue hence is not taxable in India. This claim of the assessee is improper and legally untenable for the following reasons.
14.1 Section 28 defines the scope of profits and gains of the business or profession. The Section 28(i) deals with the profits and gains of any business or profession which was carried on by the assessee at any given time during the previous year. Mobilization and Demobilization are activities in connection with the business of the assessee in India. The movement of the vessel which is managed by the assessee is a part of the business of the assessee that is carried out in India and it is not an independent business or even an independent activity carried by the assessee.
14.2 The income in the case of the assessee is no doubt accruing or arising in India as the business is being undertaken in India. The source of revenue originates from ONGC who pays to EMGS who in turn pays to Siem Offshore Inc and the assessee receive fee from that entity.
14.3 Section 9 takes into account situations where a business consists of many operations/activities which are mainly carried out "out of India" by the non-resident and due to some business connection in India in relation to the same business, the income accruing or arising, whether directly or indirectly, is taxable in India. In the case of the assessee the business is being carried out In India. It cannot be the case of the assessee that it is carrying out its main "business" outside India and only income from the operations carried out in India is taxable. The assessee has carried out its business in India and source of income is in India and all receipts are taxable in India. In case of the assessee there are no business operations outside India in connection with the payments received by it."
6. Ld. A.R. submitted that he had already stated that the issue raised in ground No.1 is against the assessee.
7. As regards the 2nd ground in I.T.A.No. 1295/Del/2013, Ld. A.R. submitted that he same is covered in favour of the assessee in its own case for the assessment years 2006-07 and 2007-08 in I.T.A.Nos. 5631 and 5632/Del/2010 and in this respect our attention was invited to page 88 and 89 of the said order wherein vide para 183 at page 89, the Tribunal had decided the issue in favour of the assessee and had also held that the income of the assessee was to be taxed u/s 44BB of the Act. However, Ld. D.R. submitted that the issue cannot be said to be covered in favour of the assessee as Hon'ble Delhi High Court has passed an order dated 09.07.2014 in the case of PGS Geophysical AS v. Addl, DIT [2014] 269 CTR 433 wherein the Hon'ble High Court has laid down law regarding taxability for FTS for assessment years prior to 2011-12 and in this respect, a copy of the order of Hon'ble High Court was placed on record and a copy was provided to Ld. A.R. and we were taken to paragraph 20 of the said order wherein it has been held that the receipt of the assessee can be taxed u/s 44BB only if the assessee has a PE in India during the relevant period and the contract entered into by the assessee in India was effectively connected with that PE in India. Ld. D.R. submitted that above findings have not been made in the appeals under consideration, therefore, the case needs to go back to the Assessing Officer who should ascertain the existence of above two conditions and only if these conditions existed the income can be taxed u/s 44BB of the Act otherwise income needs to be taxed as fee from technical services. The Ld. A.R. agreed that the existence of PE and the fact that contract was effectively connected with PE in India were not examined by Assessing Officer and, therefore, he agreed that the mater can be sent back for examination on these lines.
8. As regards the Revenue's appeal in I.T.A.No. 1283/Del/2013, Ld. D.R. conceded that this issue is against the revenue as held by the tribunal in its own case in I.T.A.No. 5631 & 5632/Del/2010 for the assessment years 2006-07 & 2007-08 only if tax had been deducted at source on payments made to assessee. Ld. A.R. made a statement at Bar that tax was deducted from the payments made to assessee.
9. We have heard rival parties and have gone through the material placed on record. We find that the cases heard by us belong to two different assessees one belonging to Norway and one belonging to USA. Both assessees are providing similar services of vessel management services in India. The assesee's income in the earlier years has been held to be taxable u/s 44BB of the Act. However, the case law relied upon by the Ld. D.R. also has similar facts and assessee in that case is engaged in similar activities. Hon'ble Delhi High Court in that case vide para 20 has held that income of assessees engaged in such activities can be taxed u/s 44BB only if the two conditions are fulfilled. One of the conditions is existence of PE in India and second is regarding effective connection of such contract with the PE in India. In this respect, para 20 of Hon'ble High Court is reproduced below:
"20. Having stated the above, we must clarify that the income falling within Section 115A(1)(b) of the Act which does not fall within the four corners of Section 44DA(1) of the Act would also not be taxable under Section 44BB(1) of the Act, for the reason that by virtue of proviso to Section 44BB(1) of the Act, the same is excluded. Accordingly, the Assessing Officer would specifically have to determine (a) whether the assessee had a PE in India during the relevant period; and (b) if so, whether the contracts entered into by the appellant with BG and RIL were effectively concerned with the appellant's PE in India. It is only, if the Assessing Officer finds that the said two conditions were satisfied, that the income of the assessee would be computed under Section 44BB(1) of the Act. However, if such conditions are not satisfied then the income tax payable by the appellant would be computed in accordance with Section 115A(1)(b) of the Act."
10. Though this issue is covered in favour of the assessee in its own case but Hon'ble High Court has further clarified the similar issue in its order dated 09.07.2014 in the case of PGS Geophysical AS (supra) therefore, in this year the issue cannot be decided by following earlier years.
11. We find that the issue decided by Hon'ble High Court is peri-materia with the ground No.2 in I.T.A.No. 1295/Del/2013, therefore, ground No.2 in I.T.A.No.1295/Del/2013 is restored to the office of the Assessing Officer with the direction to ascertain the existence of conditions as per para 20 of the Hon'ble High Court order and then determine the tax on the income of the assessee as per law. In view of the above ground No.1 in I.T.A.No. 1295/Del/2013 is allowed for statistical purposes.
12. As regards ground No.1 in I.T.A.No. 1295/Del/2013 and 6181/Del/2012 we find that the issue has been decided in various cases by Uttaranchal High Court by which the issue has been decided against the assessee. Therefore, without commenting upon arguments of Ld. D.R. as contained in his synopsis, we have decided the issue against the assessee by following the judgement of Hon'ble Uttarakhand High Court. For the sake of convenience, the findings of Uttaranchal High Court in the case of Sedco Forex International Inc. (supra) are reproduced below:
"In the present case, a finding has been recorded by the Income-tax Appellate Tribunal that it was not in dispute before the Tribunal that the payment was made to the appellant-company outside India and the mobilization fee as claimed by the assessee was paid to the appellant by ONGC has no nexus with the actual amount incurred by the appellant-company for transportation of drilling units of rigs to the specified drilling locations in India. Hence, the mobilization fee is not the reimbursement of expenditure. ONGC was liable to pay a fixed sum as stipulated in the contract regardless of actual expenditure which may be incurred by the assessee-company for the purpose. In view of the fictional taxing provision contained under section 44BB, the Assessing Officer was right in adding the amount of Rs. 99,04,000 for the assessment year 1986-87 and the amount worth Rs. 64,64,530 for the assessment year 1987-88 received by the assessee towards mobilization charges for the purpose of imposing income-tax and the Commissioner of Income-tax (Appeals) and the Income-tax Appellate Tribunal were also right in upholding the order of the Assessing Officer.
In view of our foregoing discussion, the appeal is devoid of merit and is dismissed accordingly. Question is answered in favour of the Revenue and against the assessee. There shall be no order as to costs."
13. In view of above, ground No.1 in both the appeals is decided against the assessee and are dismissed.
14. In nutshell, I.T.A.No. 1295/Del/2013 is partly allowed for statistical purposes and I.T.A.No. 6181/Del/2012 is dismissed.
15. As regards I.T.A.No. 1283/Del/2013 we find that the tribunal in its order dated 11.07.2010 in I.T.A.No. 5631 & 5632/Del/2010 in the case of assessee itself has decided the issue of chargeability of interest u/s 234B in favour of the assessee by holding as under:
"Interest u/s 234B for the reasons given in I.T.A.No. 5283/Del/2010 we hold that the assessee was not liable to pay interest u/s 234B. Accordingly, ground is decided in favour of the assessee."
16. We find from the same order that while deciding I.T.A.No. 5283/Del/2010 in respect of charging of interest u/s 234B, the Tribunal; has decided the issue at para 175 which reads as under:
"Considering the entirety of facts, we direct the Assessing Officer not to charge interest u/s 234B in respect of all contracts entered into by the assessee with various organizations in India except with respect of the contracts entered into with HOEC and ONGC. As far as income taxable u/s 44BB in respect of various contracts are concerned, the assessee itself has accepted the liability from the very beginning and, therefore it cannot be inferred that assessee would have made any representation which would have influenced the deductor companies for not deducting the tax. However, as far as contract with HOEC and ONGC are concerned, as we have held that income arose in India, therefore, in view of the decision of Hon'ble Delhi High Court in Alcatel Lucent USA Inc. the interest u/s 234B is leviable".
17. Therefore, following the above, we hold that interest was not chargeable u/s 234B of the Act.
18. In view of the above, appeal filed by the Revenue is dismissed.
19. In nutshell I.T.A.No. 1295/Del/2013 is partly allowed for statistical purposes, I.T.A.No. 6181/Del/2012 and I.T.A.No. 1283/Del/2013 are dismissed.
JYOTI 

*In favour of assessee/Matter remanded.
IT : Filing of return of income within prescribed time under section 139(1) along with audit report has to be treated as an option exercised by assessee in terms of second proviso to rule 5(1A) for claiming depreciation
■■■
[2015] 55 taxmann.com 428 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Coimbatore
v.
Kikani Exports (P.) Ltd.*
R. SUDHAKAR AND G.M. AKBAR ALI, JJ. 
TAX CASE (A) NOS. 330,333,509 TO 512 
516,529,583 OF 2013,89,107 
272,373,422,511,488 OF 2014 
& 1011 TO 1017 OF 2010†
SEPTEMBER  9, 2014 
I. Section 32 of the Income-tax Act, 1961, read with rule 5 of the Income-tax Rules, 1962 - Depreciation - Allowance/Rate of - Higher rate of depreciation) - Assessee-company, installed wind electric generator and claimed depreciation at higher rate under rule 5(1) - Assessing Officer allowed said claim at a reduced rate holding that assessee had not made a prior declaration before filing a return in manner prescribed under second proviso to rule 5(1A) - Whether filing of return of income within prescribed time under section 139(1) along with audit report had to be treated as an option exercised by assessee in terms of second proviso to rule 5(1A) for claiming depreciation and, therefore, impugned order passed by Assessing Officer was not sustainable - Held, yes - Whether where assessee filed return of income for previous assessment year claiming depreciation within time in accordance with section 32(1), in view of third proviso to rule 5(1A), that option will continue to all subsequent years, and assessee is not required to exercise such option each and every year separately - Held, yes [Paras 23 and 24] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company, had installed wind electric generator and claimed depreciation at the rate prescribed under rule 5(1) Appendix - I of the Income-tax Rules i.e. higher rate.

	■ 
	 
	The Assessing Officer disallowed said claim holding that it had not exercised option in manner prescribed under second proviso to rule 5(1A).

	■ 
	 
	On appeal, Commissioner (Appeals) allowed the appeals in few cases and in few cases dismissed the same.

	■ 
	 
	On further appeal, the Tribunal allowed assessee's claim holding that so long as the option of depreciation was exercised by the assessees in their return of income along with the audit reports and books of accounts, it was within the time limit prescribed under second proviso to rule 5(1A) of the Income-tax Rules and the benefit will flow therefrom.


HELD
 
	■ 
	 
	It is relevant to note that while filing the return of income, a procedure has been prescribed for claiming depreciation as pointed out above. The assessee has to set out the manner in which depreciation is claimed for the assessment years in question. All the details required for claiming depreciation under various heads are set out thereunder. Rule 5 of the Income-Tax Rules is in relation to determination of profits and gains of business or profession and depreciation forms part of such determination. Therefore, there cannot be an option exercised in isolation (i.e.,) depreciation with regard to determination of profits and gains of business or profession in the manner other than the procedure prescribed under section 139 (1) of the Income-Tax Act. The assessee is liable to file the return of income and claim depreciation in accordance with the various provisions and state in exactitude what he claims under different heads of depreciation. Schedules DOA and DEP in Form ITR - 6 contain the break up of various heads under which depreciation can be claimed. All that the second proviso to rule 5(1A) of the Income-Tax Rules states is that the assessee has to exercise the option before the due date for furnishing the return of income. In other words, if the option is exercised after furnishing of the return of income under sub-section (1) of section 139, it is of no avail. This assumes importance, as no procedure is prescribed for exercising the option. Form ITR- 6 gives the methodology on which depreciation can be claimed and therefore, the statue did not provide for any other method to exercise the option except through filing of return. Therefore, to read something more into the second proviso to rule 5(1A), that an option should be exercised separately would make the returns filed meaningless. [Para 17]

	■ 
	 
	If the assessee exercised the option in terms of second proviso to rule 5(1A) of the Income-Tax Rules at the time of furnishing of return of income, it will suffice and no separate letter or request or intimation with regard to of exercise of option is required. Since the returns are filed in accordance with section 139(1) of the Income-Tax Act and the form prescribed therein make a provision for exercising an option in respect of the claim of depreciation, no separate procedure is required, as contended by the department. [Para 20]


CASES REFERRED TO
 
K.K.S.K. Leather Processors (P.) Ltd. v. ITO [2010] 126 ITD 215 (Chennai) (para 4) and CIT v. Vijaya Hirasa Kalamkar (HUF) [1998] 229 ITR 772 (Bom.) (para 8).
T.R. Senthil Kumar, M. Swaminathan and K. Suresh Kumar Standing Counsel  for the Appellant. Dr. S. Sridhar, Anita Sumanth, Karthik Raja, R. Vijayaraghavan, Venkat Narayanan, J. Balachander and K. Ravi for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - This batch of Tax Case (Appeals) are filed by the Revenue challenging the orders of the Income Tax Appellate Tribunal on the ground that the assesees in the above Tax Case (Appeals) have not exercised their option to claim depreciation under Section 32 of the Income Tax Act in the manner prescribed under second proviso to Rule 5(1A) of the Income Tax Rules before filing their return of income.
2. Since the issue involved in all the above Tax Case (Appeals) are one and the same, common order is passed in the above matters.
3. The brief facts common to all the above Tax Case (Appeals) are as follows:
The respondent/assessee in each of the cases, which are companies, have installed wind electric generator and claimed depreciation at the rate prescribed under Rule 5(1) Appendix -I of the Income Tax Rules. The Assessing Officer was of the view that the assessee in each of the cases should exercise their option in terms of second proviso to Rule 5(1A) prior to the filing of return, which they failed to do and therefore they would not be entitled to depreciation in terms of Rule 5(1) Appendix - I, but only under Rule 5(1A) Appendix - IA of the Income Tax Rules. Rule 5(1A) second proviso reads as follows:
"Provided further that the undertaking specified in clause (i) of sub-section (1) of section 32 of the Act may, instead of the depreciation specified in Appendix IA, at its option, be allowed depreciation under sub-rule (1) read with Appendix I, if such option is exercised before the due date for furnishing the return of income under sub-section (f) of section 139 of the Act"
4. Aggrieved by the orders of the Assessing Officer, the assessees went on appeal before the Commissioner of Income Tax (Appeals). In some of the cases, it appears, the Commissioner of Income Tax (Appeals) following the decision of the Tribunal in the case of K.K.S.K.Leather Processors (P.) Ltd.  v. ITO [2010] 126 ITD 215 (Chennai) allowed the appeals and in some cases, the Commissioner of Income Tax (Appeals) dismissed the appeals.
5. Aggrieved by the orders of the Commissioner of Income Tax (Appeals), both the Revenue, as against the granting of relief to the assessees, as well as the assessees, as against the dismissal of their appeals, filed appeals before the Income Tax Appellate Tribunal.
6. The Income Tax Appellate Tribunal, uniformly applying the principle laid down in the case of K.K.S.K.Leather Processors (P.) Ltd. (supra) (subject matter of appeal in T.C.(A)Nos.1011 and 1012 of 2014) allowed the appeals filed by the assessees and rejected the appeals filed by the Revenue holding that so long as the option of depreciation is exercised by the assessees in their return of income along with the audit report and books of accounts, it is within the time limit prescribed under second proviso to Rule 5(1A) of the Income Tax Rules and the benefit will flow therefrom.
7. As against the orders of the Income Tax Appellate Tribunal, the Revenue is before this Court by filing the above Tax Case (Appeals).
8. Learned Standing Counsel appearing for the Revenue submits that as per the provisions of Section 32(1) (i) of the Income Tax Act, the undertakings engaged in the generation/generation and distribution of power, the rate of depreciation on machineries engaged for such purposes are to be allowed on such percentage on the actual cost thereof as may be prescribed. The prescribed rates under Rule 5(1A) of the Income Tax Rules are set out in Appendix IA Schedule. However, the second proviso to Rule 5(1A) provides that the undertaking may be permitted to avail depreciation at the normal rates under sub-Rule (1) read with Appendix I, at the option of the assessee, provided such option has to be exercised before the due date for furnishing the return of income under Section 139(1) of the Income Tax Act. He further submits that the Rule prescribes that the assessee should have to exercise their option before furnishing the return of income. Since the assessees did not exercise their option before furnishing the return of income, they are not eligible to claim depreciation as per Rule 5(1) Appendix I and they are eligible to claim only under Rule 5(1A) Appendix 1A. He submits that when statute prescribes that the assessee has to exercise their option "before" the due date, it means, "only before and not the due date or after the due date". Hence, when the intentment is clear in the provision, it should not be brushed aside to confer benefits. The learned counsel appearing for the Revenue pleaded that the Tribunal is not correct in granting the benefit to the assessees ignoring the language of second proviso to Rule 5(1A) of the Income Tax Rules.
9. Per contra, learned counsels appearing for the assessees submitted that the return of income filed on the due date of filing of returns of income as per Section 139(1) of the Income Tax Act along with the audit reports showing the claim of the assessee regarding depreciation has to be treated as an option exercised by the assessee in terms of second proviso to Rule 5(1A) of the Income Tax Act. They further submit that there is no prescribed form to exercise the option. The Rule is silent about the procedure to be followed. The claim made by the assessees for depreciation in the return of income satisfies the requirement of second proviso to Rule 5(1A) of the Income Tax Rules. Hence, the Tribunal is right in granting the benefit to the assessee.
10. Heard Mr.T.R.Senthil Kumar, Mr.M.Swaminathan, Mr.K.Suresh Kumar, learned Standing Counsel appearing for the Revenue and Mr.S.Sridhar, Mrs.(Dr.) Anita Sumanth, Mr.Karthik Raja, Mr.R.Vijayaraghavan, Mr.R.Venkat Narayanan, Mr.J.Balachander and Mr.K.Ravi, learned counsel appearing for the assessees and perused the materials placed before this Court.
11. Substantial questions of law in different manner were raised by the Revenue on this issue and some of them were admitted by this Court in few cases. We find that the issue is common in all these cases. The only relevant substantial question of law that arises for consideration now in the above Tax Case (Appeals) is as follows:
"Whether the return of income filed by the assessee under Section 139(1) of the Income Tax Act claiming depreciation can be treated as exercising of option before the due date as prescribed in the second proviso to Rule 5(1A) of the Income Tax Rules."
12. Before going into the merits of the case, it is appropriate to extract the relevant provisions, which are as follows:
Section 139(1) provides filing of return of income:—
"139. Return of income.--(1) Every person, if his total income or the total income of any other person in respect of which he is assessable under this Act during the previous year exceeded the maximum amount which is not chargeable to income-tax, shall, on or before the due date, furnish a return of his income or the income of such other person during the previous year, in the prescribed form and verified in the prescribed manner and setting forth such other particulars as may be prescribed."
13. Section 32 of the Income Tax Act deals with depreciation, which reads as follows:
"32. Depreciation. — (1) In respect of depreciation of buildings, machinery, plant or furniture owned wholly or partly by the assessee and used for the purposes of the business or profession, the following deductions shall, subject to the provisions of section 34, be allowed—
	(i)
	 
	in the case of assets of an undertaking engaged in generation or generation and distribution of power, such percentage on the actual cost thereof to the assessee as may be prescribed.

	(ii)
	 
	in the case of any block of assets, such percentage on the written down value thereof as may be prescribed:"


14. Rule 5 of the Income Tax Rules deals with depreciation, which read as follows:
"5. Depreciation (1) Subject to the provisions of sub-rule (2), the allowance under clause (ii) of subsection (I) of section 32 in respect of depreciation of any block of assets shall be calculated at the percentages specified in the second column of the Table in Appendix I to these rules on the written down value of such block of assets as are used for the purposes of the business or profession of the assessee at any time during the previous year.
(1A) The allowance under clause (i) of sub-section (1) of section 32 of the Act in respect of depreciation of assets acquired on or after 1st day of April, 1997 shall be calculated at the percentage specified in the second column of the Table in Appendix IA of these rules on the actual cost thereof to the assessee as are used for the purposes of the business of the assessee at any time during the previous year :
Provided that the aggregate depreciation allowed in respect of any asset for different assessment years shall not exceed the actual cost of the said asset :
Provided further that the undertaking specified in clause (i) of sub-section (1) of section 32 of the Act may, instead of the depreciation specified in Appendix IA, at its option, be allowed depreciation under sub-rule (1) read with Appendix I, if such option is exercised before the due date for furnishing the return of income under sub-section (f) of section 139 of the Act,
	(a)
	 
	for the assessment year 1998-99, in the case of an undertaking which began to generate power prior to 1st day of April, 1997; and

	(b)
	 
	for the assessment year relevant to the previous year in which it begins to generate power, in case of any other undertaking :


Provided also that any such option once exercised shall be final and shall apply to all the subsequent assessment years." (Emphasis Supplied)
15. We notice that depreciation is claimed in different methods and it is set out in the form. Form ITR - 6 contains specific schedules for depreciation. Schedule DOA provides for filing returns claiming depreciation on other assets and Schedule DEP is for summary of depreciation on assets.
	Schedule
	DOA
	Depreciation on other assets (Other than assets on which full capital expenditure is allowable as deduction)

	DEPRECIATI1ON ON OTHER ASSETS
	1
	Block of assets
	Building
	Furniture and fittings
	Intangible assets
	Ships

	
	
	
	5
	10
	100
	10
	25
	20

	
	2
	Rate (%)
	(i)
	(ii)
	(iii)
	(iv)
	(v)
	(vi)


3. Written down value on the first day of previous year
4. Additions for a period of 180 days or more in the previous year
5. Consideration or other realization during the previous year out of 3 or 4
6. Amount on which depreciation at full rate to be allowed (3 + 4 -5) (enter 0, if result is negative)
7. Additions for a period of less than 180 days in the previous year
8. Consideration or other realizations during the year out of 7
9. Amount on which depreciation at half rate to be allowed (7-8) (enter 0, if result is negative)
10. Depreciation on 6 at full rate
11. Depreciation on 9 at half rate
12. Additional depreciation, if any, on 4
13. Additional depreciation, if any, on 7
14. Total depreciation (10+11+12+13)
15.Expenditure incurred in connection with transfer of asset/ assets
16 Capital gains/ loss under section 50*
(5 + 8 -3-4 -7 -15) (enter negative only if block ceases to exist)
17 Written down value on the last day of previous year* (6+ 9 -14) (enter 0 if result is negative)
	Schedule DEP
	Summary of depreciation on assets (Other than on assets on which full capital expenditure is allowable as deduction under any other section)

	SUMM RY OF DEPRCIATION ON ASSETS
	1 Plant and machinery
	

	a
	Block entitled for depreciation @ 15 per cent
	1a

	
	(Schedule DPM - 14i)
	

	b
	Block entitled for depreciation @ 30 per cent
	1b

	
	(Schedule DPM - 14 ii)
	

	c
	Block entitled for depreciation @ 40 per cent
	1c

	
	(Schedule DPM - 14 iii)
	
	

	d
	Block entitled for depreciation @ 50 per cent
	1d

	
	(Schedule DPM - 14 iv)
	

	e
	Block entitled for depreciation @ 60 per cent
	1e

	
	(Schedule DPM - 14 v)
	

	f
	Block entitled for depreciation @ 80 per cent
	1f

	
	(Schedule DPM - 14 vi)
	

	g
	Block entitled for depreciation @ 100 per cent
	1g

	
	(Schedule DPM - 14 vii)
	

	h
	Total depreciation on plant and machinery
	1h

	
	(1a + 1b + 1c + 1d+ 1e + 1f + 1g ) 
	

	2
	Building
	

	a
	Block entitled for depreciation @ 5 per cent
	2a

	
	(Schedule DOA- 14i)
	

	b
	Block entitled for depreciation @ 10 per cent
	2b

	
	(Schedule DOA- 14ii)
	

	c
	Block entitled for depreciation @ 100 per cent
	2c

	
	(Schedule DOA- 14iii)
	

	d
	Total depreciation on building (2a+2b+2c)
	2d

	3
	Furniture and fittings(Schedule DOA- 14 iv)
	3


16. Short of repetition, the issue that arise for consideration is for the purpose of claiming depreciation, whether the assessee should exercise an option before the due date in the manner other than by filing return of income in terms of sub-section (1) of Section 139 of the Income Tax Act. According to the Revenue, each one of the assessee should file a separate application or a letter indicating their intention to avail depreciation in terms of Section 32 read with Rule 5(1) of the Income Tax Rules and since the assessee in each case has not exercised such an option before the due date for furnishing the return of income, they will not be entitled to the benefit of Rule 5(1) Appendix I, but depreciation only under Rule 5(1A) Appendix 1A.
17. It is relevant to note that while filing the return of income, a procedure has been prescribed for claiming depreciation as pointed out above. The assessee has to set out the manner in which depreciation is claimed for the assessment years in question. All the details required for claiming depreciation under various heads are set out thereunder. Rule 5 of the Income Tax Rules is in relation to determination of profits and gains of business or profession and depreciation forms part of such determination. Therefore, there cannot be an option exercised in isolation (i.e.,) depreciation with regard to determination of profits and gains of business or profession in the manner other than the procedure prescribed under Section 139(1) of the Income Tax Act. The assessee is liable to file the return of income and claim depreciation in accordance with the various provisions and state in exactitude what he claims under different heads of depreciation. Schedules DOA and DEP in Form ITR - 6 contain the break up of various heads under which depreciation can be claimed. All that the second proviso to Rule 5(1A) of the Income Tax Rules states is that the assessee has to exercise the option before the due date for furnishing the return of income. In otherwords, if the option is exercised after furnishing of the return of income under sub-section (1) of Section 139, it is of no avail. This assumes importance, as no procedure is prescribed for exercising the option. Form ITR- 6 gives the methodology on which depreciation can be claimed and therefore, the statue did not provide for any other method to exercise the option except through filing of return. Therefore, to read something more into the second proviso to Rule 5(1A), that an option should be exercised separately would make the returns filed meaningless.
18. Our view as above is fortified by the reasoning in the decision (CIT v. Vijaya Hirasa Kalamkar (HUF) [1998] 229 ITR 772 the Bombay High Court while dealing with the word "before", held as follows:
'Having regard to the object of the Ordinance and the words used in section 3(1), it seems to us that the declaration received on January 1,1976, was well within time. In the whole context, the word "before" will have to be construed as "up to" or as "not after". There are various pro-visions in the Income-tax Act, wherein the expression "before" has been used (sections 139(1)(a)(i), section 139(1)(b) ; section 184 ; section 212). The expression has always been taken to mean "up to". Section 3 specified the period before which a declaration in respect of income has to be made for the purposes of getting a benefit under the Ordinance. It provides a period of limitation within which certain benefits are available. In case of ambiguity the construction which preserves the right to the one which defeats it, has to be preferred. After all, this is a taxing statute which in case of doubt should be interpreted in favour of a taxpayer. Had the legis-lative intention been to make December 31, 1975, the last day for making the declaration, it could have clearly said so in the proviso. The very fact that the date January 1, 1976, is in terms mentioned indicates that the time limit was up to that date. That in a given case the word "before"in the context of the time can be construed as "not after" is well settled.(R v. Arkwright, [1848] 12 QB 960). This court in the case of PremchandNathmal Kothari v. Kisanlal Bachharaj Vyas, AIR 1976 Bom 82, had read the word "before" in section 3 of the Maharashtra (Vidarbha Region) Agricul-tural Debtors' Relief Act, 1969, as "up to'.
19. The Tribunal in the case of K.K.S.K.Leather Processors (P.) Ltd. (supra) following the decision of the Bombay High Court reported in Vijaya Hirasa Kalamkar (HUF) (Supra) held as follows:
"From the above mentioned decisions, it is clear that the word 'before' would have to be construed as upto or not after. The Hon'ble Bombay High Court has specifically referred to provisions of Section 139 of the Act while explaining the expression of the word 'before'. Therefore, we hold that the option exercised by the assessee on due date by way of making claims of depreciation in the return of income along with audit report and books of account wherein the assessee has adopted the rate as claimed is within time limit prescribed under second proviso to Rule 5(1A) of Income-tax Rules. Even otherwise as held by the Bombay High Court in the case of CIT vs. Shivanand Electronics (supra) the provision can be understood with reference to the intent of legislature and not upon the language in which the intent is clothed. If the object of enactment will be defeated by holding it as directory it should be construed as mandatory. Whereas if by holding it mandatory, serious general inconvenience will be created to innocent persons without very much furthering the object of the enactment, it should be construed as directory. The limit provided under the second proviso to Rule 5(1A) is only to facilitate the Assessing Officer in discharging its obligations and duties as per the provisions of sub-section (1) of section 32 of the Income-tax Act. Therefore the said requirement cannot be considered as mandatory. Moreover the Assessing Officer cannot act on the option exercised before the return is filed and therefore no fruitful purpose or object can be achieved by mandating exercise of option prior to filing of return on due date."
20. A reading of the above-said decision of the Bombay High Court makes it clear that if the assessee exercised the option in terms of second proviso to Rule 5(1A) of the Income Tax Rules at the time of furnishing of return of income, it will suffice and no separate letter or request or intimation with regard to of exercise of option is required. Since the returns are filed in accordance with Section 139(1) of the Income Tax Act and the form prescribed therein make a provision for exercising an option in respect of the claim of depreciation, no separate procedure is required, as contended by the Department. We are in agreement with the reasoning of the Tribunal.
21. Accordingly, the question of law is answered in favour of the assessee and against the Revenue.
22. In so far as T.C.(A)No.509 of 2013 is concerned, as contended by the learned counsel appearing for the assessee, on the quantum appeal, the Commissioner of Income Tax (Appeals) as well as the Tribunal held in favour of the assessee and there is no appeal on that issue before this Court. Therefore, the question of law raised in this appeal becomes academic, in any event, not required to be answered.
23. In T.C.(A)Nos.1012, 1014 of 2010 and 272 of 2014, the assessee therein filed the return of income belatedly for the subsequent years and claimed the benefit of depreciation. The assessee in these cases filed return of income for the previous assessment year claiming depreciation within the time in accordance with Section 32(1) of the Income Tax Act and the Rules and that will enure to the benefit of the assessee for the subsequent years in view of the third proviso to Rule 5(1A) of the Income Tax Rules, which reads as follows:
"5. Depreciation(1) Subject to the provisions of sub-rule (2), the allowance under clause (ii) of subsection (I) of section 32 in respect of depreciation of any block of assets shall be calculated at the percentages specified in the second column of the Table in Appendix I to these rules on the written down value of such block of assets as are used for the purposes of the business or profession of the assessee at any time during the previous year. 
	
	**
	**
	**


Provided also that any such option once exercised shall be final and shall apply to all the subsequent assessment years."
24. As the third proviso clearly states that the option once exercised will continue to all the subsequent years, the assessee is not required to exercise such option each and every year separately.
25. In view of the foregoing discussions, we pass the following order:
	(i)
	 
	We answer the substantial question of law in favour of the assessee and against the Revenue;

	(ii)
	 
	Consequently, the order of the Tribunal stands confirmed.


In the result, all the above Tax Case (Appeals) are dismissed. No costs. Consequently, connected M.P.s are also dismissed.
sonam 

*In favour of assessee.
†Arising out of order of Tribunal in ITA No. 1671 (Mds) of 2012, dated 19-11-2012. 
IT/ILT : Where assessee paid commission to its non-resident agents for rendering services outside India, said commission being in nature of a business profit, was not taxable in India in terms of article 7 of DTAAs between India and UAE
■■■
[2015] 55 taxmann.com 260 (Rajasthan) 
HIGH COURT OF RAJASTHAN
Commissioner of Income-tax
v.
Modern Insulators Ltd.*
AJAY RASTOGI AND J. K. RANKA, JJ. 
D.B. IT APPEAL NO. 341 OF 2011†
SEPTEMBER  9, 2014 
Section 9, read with section 195, of the Income-tax Act, 1961 and, read with Article 7 of the DTAA between India and UK and UAE - Income - Deemed to accrue or arise in India (Business Profits) - Assessment year 2007-08 - Assessee was engaged in business of manufacturing of insulators and bushings - During relevant year, assessee paid commission to foreign agents - Since assessee failed to deduct tax at source under section 195, Assessing Officer held that entire amount was disallowable under provisions of section 40(a)(ia) - Tribunal took a view that Circular No. 7, dated 22-10-2009 was not retrospective in nature and, thus, same could not be applied to assessee's case - Tribunal held that foreign agents had provided services for earning commission outside India, and thus commission being in nature of a business profit, was not taxable in India in terms of article 7 of DTAAs between India and UAE - Accordingly, Tribunal deleted disallowance made by Assessing Officer - Whether on facts, impugned order passed by Tribunal did not require any interference - Held, yes [Para 8] [In favour of assessee] 
Circulars and Notifications : Circular No. 786, dated 7-2-2000, Circular No. 7, dated 22-10-2009
CASE REVIEW
 
Asstt. CIT v. Modern Insulators [2012] 20 taxmann.com 335 (JP) (para 8) affirmed.
CASES REFERRED TO
 
GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC) (para 4), SPAHI Projects (P.) Ltd., In re [2009] 315 ITR 374/183 Taxman 92 (AAR) (para 4) and Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 (Delhi) (para 4).
Vikram Pagariya, ACIT  for the Appellant. 
JUDGMENT
 
J.K. Ranka, J. - This appeal under section 260A of the Income-tax Act (for short, "the IT Act") is directed against the order of the Income-tax Appellate Tribunal (for short, "the ITAT") and is relevant for the assessment year 2007-08.
2. Brief facts necessary for disposal of this appeal are that the respondent is engaged in the business of manufacturing of insulators and bushings and is a limited company incorporated under the Companies Act. The short controversy relates to the payment of commission made by the respondent-company to (1) M/s. Alavabond Ltd, London, amounting to Rs. 3,17,93,218 ; (2) M/s. Jacob and Jacob S. A. De C. V., amounting to Rs. 32,75,683 ; (3) M/s Trafalghar Trading FZC, Sharjah (UAE) amounting to Rs. 2,53,89,798 and liability to deduct TDS thereon. While the claim of the respondent-assessee is that it relates to payments of commission to the non-resident agents and in view of the circular of the Central Board of Direct Taxes, bearing No. 786, dated February 7, 2000 (See [2000] 241 ITR (St.) 132), it was not required to deduct tax at source on the said commission payments, however, the Assessing Officer (for short, "the AO") was of the view that in view of the latest Circular No. 7, dated October 22, 2009 (See [2009] 318 ITR (St.) 1), which came to be issued by the Central Board of Direct Taxes before completion of the assessment, therefore, the said circular is applicable and in the light of the said circular, the assessee was liable to deduct tax at source on payments made to the non-residents, referred to above, and since the assessee failed to deduct tax at source and to pay in the Government treasury account under section 195 of the Income-tax Act, therefore, the Assessing Officer was of the view that the entire amount is disallowable under the provisions of section 40(a)(ia) of the Income-tax Act and, accordingly, a show-cause notice was issued to this effect and dissatisfied with the reply of the assessee, the Assessing Officer disallowed the entire amount by invoking the provisions of section 40(a)(ia). The Assessing Officer also disallowed the payments to M/s. Alavabond Ltd, London, and M/s. Trafalghar Trading FZC. As per the Assessing Officer, the assessee was unable to justify the business expediency in payment of the said amount to the aforesaid companies and, therefore, the Assessing Officer disallowed the amount paid to the said companies but since the disallowance was being made under section 40(a)(ia), no separate addition was made. In so far as payment made of commission to M/s. Jacob and Jacob S. A. De C. V. is concerned, the Assessing Officer was satisfied and allowed the commission payment but since TDS was not deducted, disallowed the entire claim under section 40(a)(ia) of the Act.
3. Dissatisfied with the disallowance under section 40(a)(ia) and on account of business expediency, the matter was carried in appeal before the Commissioner of Income-tax (Appeals) (for short, "the CIT(A)"), who was satisfied with the explanation offered by the assessee and the Commissioner of Income-tax (Appeals) not only deleted disallowance of commission by holding that the assessee has been able to justify the payments on account of business expediency to the agents aforesaid but also held that in view of Circular No. 786, dated February 7, 2000 (See [2000] 241 ITR (St.) 132), which was in force during the previous year relevant to the year under appeal, there was no liability of the assessee to deduct tax at source under section 195 of the Act and, accordingly, he was of the view that the provisions of section 40(a)(ia) cannot be invoked and are inapplicable and thus deleted the entire disallowance. The Commissioner of Income-tax (Appeals) also discussed the grounds relating to the business expediency and rejected the finding of the Assessing Officer.
4. Dissatisfied with the deletion of the disallowance under section 40(a)(ia), the Revenue carried the matter in appeal before the Income-tax Appellate Tribunal. However, before the Income-tax Appellate Tribunal, the ground raised by the Revenue pertained to challenging the order under section 40(a)(ia) only and in so far as the ground relating to the business expediency of the payments, the Revenue was satisfied and no ground was raised before the Income-tax Appellate Tribunal. The Income-tax Appellate Tribunal also, after analysing the material on record and the circular of the Board dated February 7, 2000, came to the conclusion that the said circular was in force and was not withdrawn and Circular No. 7, dated October 22, 2009, cannot be said to be retrospective in nature and, thus, while relying upon the judgment of the Hon'ble Apex court in the case of GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18, the Authority for Advance Rulings in the case of SPAHI Projects (P.) Ltd., In re [2009] 315 ITR 374/183 Taxman 92 (AAR - New Delhi) and the Delhi High Court in the case of Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 and also after analysing the two circulars, upheld the order passed by the Commissioner of Income-tax (Appeals) and, thus, dismissed the appeal of the Revenue which is assailed before us by the Revenue.
5. Learned officer, appearing on behalf of the Revenue, contended that Circular No. 7, dated October 22, 2009, which was brought in by the Central Board of Direct Taxes on October 22, 2009, was applicable in the facts of the present assessee because the assessment was made by the Assessing Officer on December 31, 2009, by which time the circular came into force and, according to him, it was applicable to all pending assessments as the said circular came into force immediately. He further contended that there was liability to deduct tax at source by the assessee of the commission payments to the foreign agents under section 195 and since tax was required to be deducted at source and was not deducted, the Assessing Officer was well within the provisions of law to disallow the entire amount under section 40(a)(ia) of the Income-tax Act. He also contended that the assessee was unable to prove the business expediency of making huge payment of approximately about Rs. 6 crores. He, thus, contended that the provisions of section 40(a)(ia) and the interpretation of circulars is required to be seen and, therefore, substantial question of law arises out of the order of the Tribunal.
6. We have considered the arguments advanced by the learned officer appearing on behalf of the appellant-Revenue and have also perused the impugned order and other orders.
7. Section 40(a)(ia) of the Income-tax Act provides that the amount can be disallowed under the provisions of section 40(a)(ia), if the assessee has not deducted tax at source under Chapter XVII-B of the Income-tax Act. However, we notice that under section 40(a)(ia), in so far as the payment is concerned, it is restricted to payment made to a resident and it nowhere specifies as to amount of commission having been paid to the foreign agents/non-residents. The relevant provision for disallowance, if any, would have been section 40(a)(i) and not section 40(a)(ia). Liability for deduction of TDS under section 195 arises for payment made to a non-resident, not being a company or to a foreign company any interest or royalty, i.e., fees for technical services or any other sum chargeable under the provisions of the Act and it is a finding of fact by the lower authorities that all the three foreign agents are not assessed to tax in India and none of them has any office in India. Paragraph 2 of Circular No. 786, dated February 7, 2000, provides as under (page 133 of 241 ITR (St.)):
"2. The deduction of tax at source under section 195 would arise if the payment of commission to the non-resident agent is chargeable to tax in India. In this regard attention to CBDT Circular No. 23, dated July 23, 1969, is drawn, where the taxability of 'foreign agents of Indian exporters' was considered along with certain other specific situations. It had been clarified then that where the non-resident agent operates outside the country, no part of his income arises in India. Further, since the payment is usually remitted directly abroad it cannot be held to have been received by or on behalf of the agent in India. Such payments were, therefore, held to be not taxable in India. The relevant sections, namely, section 5(2) and section 9 of the Income-tax Act, 1961, not having undergone any change in this regard, the clarification in Circular No. 23 still prevails. No tax is, therefore, deductible under section 195 and, consequently, the expenditure on export commission and other related charges payable to a non-resident for services rendered outside India becomes allowable expenditure. On being appraised for this position, the Comptroller and Auditor-General have agreed to drop the objection referred to above."
8. From a perusal of relevant paragraph 2 of the aforesaid circular, it clearly specifies that the question of deduction of tax at source under section 195 would arise only if the payment of commission to a non-resident is chargeable to tax in India the fact that the said payment was remitted directly abroad and it cannot be held to have been received on or on behalf of the agent in India. It is a finding by the two appellate authorities that the commission paid abroad is not chargeable to tax in India under the Income-tax Act. Circular No. 7, dated October 22, 2009, in our view, cannot be considered retrospectively to make it applicable for payments made before that date. The Income-tax Appellate Tribunal has also held that the above non-residents/foreign agents have provided services for earning commission and the services have been rendered outside India, the commission so earned by the non-resident is a business profit. As per the DTAA between India and the UK and the DTAA between India and the UAE, it is mentioned in article 7 of both the DTAAs that the business profit can be taxed in other contracting State in case the enterprise of a Contracting State is having a permanent establishment in other contracting State and it has never been a case admittedly of the Revenue that the aforesaid non-resident companies/entities are having their permanent establishment in India. Circular No. 786, dated February 7, 2000, governs the case of the respondent-assessee as the year involved is the assessment year 2007-08 and, in our view, the Circular No. 7, dated October 22, 2009, which came into force from October 22, 2009, cannot be said to be applicable in the facts of the instant case or can be said to be retrospective in nature or even clarificatory in nature.
9. Though the learned officer argued that huge payments to the tune of about Rs. 6 crores were made to the aforesaid agents and no business expediency was proved/established by the assessee, we notice that even the question of law is framed to the above effect but we are surprised that before the Income-tax Appellate Tribunal when the Revenue did not raise/challenge the said issue, then on what basis substantial question of law can be said to be raised. This shows the lackadaisical approach of the Revenue officers. Thus, the said question does not arise out of the order of Income-tax Appellate Tribunal. Be that as it may, even otherwise it is a finding of fact arrived at by the Commissioner of Income-tax (Appeals) after elaborate discussion that the rate of commission was the same for all the foreign agents and when the Assessing Officer has been satisfied about other payments nothing was brought on record by the Assessing Officer to justify about the disallowance of commission payment to these two foreign agents, merely because the amount is more, that by itself does not justify disallowance and the Assessing Officer has to bring on record something more to disallow any payment, there is also a finding of fact appreciated by the Commissioner of Income-tax (Appeals) that the assessee had to establish in foreign markets which are highly competitive, therefore, services of these foreign agents/companies was taken by the assessee. Payment of such nature is to be judged from the angle of a businessman/assessee and the Revenue officers should normally not interfere unless cogent/valid reasons are available to disallow. Thus, in our view, no substantial question can be said to emerge and we find no perversity or illegality in the order of the Income-tax Appellate Tribunal so as to call for interference of this court.
10. Consequently, the appeal, being devoid of any merit, is hereby dismissed in limine.
SUNIL 

*In favour of assessee.
†Arising out of Order of Tribunal in Asstt. CIT v. Modern Insulators [2012] 20 taxmann.com 335 (JP). 
IT : Filing of revised return was not necessary where assessee had merely asked for recomputation of deduction under section 80HHC
■■■
[2015] 55 taxmann.com 192 (Delhi) 
HIGH COURT OF DELHI
Influence
v.
Commissioner of Income-tax*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 261 OF 2002
SEPTEMBER  18, 2014 
Section 80HHC of the Income-tax Act, 1961 - Deductions - Exporters (Filing of return) - Assessment year 1993-94 - Assessee, engaged in business of manufacture and export of goods and merchandise, claimed deduction under section 80HHC - During assessment proceedings, assessee by a letter revised its claim under section 80HHC giving reason that certain sale of manufactured goods was wrongly taken as traded goods - Assessing Officer did not examine merits of claim and held that revised computation could not be taken into consideration, as time for filing of return had lapsed - Whether since assessee had not made a 'new claim' but had only asked for recomputation of deduction, it was not required to file revised return of income - Held, yes [Para 10] [In favour of assessee] 
CASE REVIEW
 
Goetze (India) Ltd. v. CIT [2006] 284 ITR 323/157 Taxman 1 (SC) (para 9) distinguished.
CIT v. Natraj Stationery Products (P.) Ltd. [2009] 312 ITR 22/177 Taxman 168 (Delhi) (para 9) followed.
CASES REFERRED TO
 
Goetze (India) Ltd. v. CIT [2006] 284 ITR 323/157 Taxman 1 (SC) (para 6), CIT v. Sam Global Securities Ltd. [2014] 360 ITR 682/[2013] 38 taxmann.com 129 (Delhi), CIT v. Jai Parabolic Springs Ltd. [2008] 306 ITR 42/172 Taxman 258 (Delhi) (para 7), National Thermal Power Co. Ltd. v. CIT [1998] 229 ITR 383 (SC) (para 8), Jute Corpn. of India Ltd. v. CIT [1991] 187 ITR 688/[1990] 53 Taxman 85 (SC) (para 8), CIT v. Natraj Stationery Products (P.) Ltd. [2009] 312 ITR 22/177 Taxman 168 (Delhi) (para 9) and CIT v. Rose Securities Apartment India (P.) Ltd. [2010] 326 ITR 100 (Delhi) (para 9).
P.N. Monga and Manu Monga, Advocates  for the Appellant. N.P. Sahni, Sr. Standing Counsel and Nitin Gulati, Advocate  for the Respondent.
JUDGMENT
 
Sanjiv Khanna, J. - This appeal by the assessee, which relates to assessment year 1993-94, was admitted for hearing vide order dated 7th October, 2002, on the following substantial question of law:—
"Whether on the facts and in the circumstances of the case, the Tribunal was correct in law in rejecting the claim of the assessee for higher deduction under Section 80-HHC of the Income Tax Act, 1961, made during the course of assessment proceedings for the relevant assessment year?"
2. The facts are in narrow compass and in view of the limited issue, which arises for consideration, we need not refer to the facts in great detail.
3. The appellant-assessee, a firm, during the relevant period was engaged in the business of manufacture and export of goods and merchandise such as leather jackets, shoes, sweaters, jeans, bed sheet etc. In the return of income for the assessment year 1993-94 filed on 31st October, 1993, taxable income of Rs.64,92,460/- was declared. In the computation of taxable income, the appellant-assessee had claimed deduction under Section 80HHC of the Income Tax Act, 1961 („Act‟, for short) of Rs.3,57,90,698/-. The return was duly accompanied by the audit report duly prepared by a Chartered Accountant as required under Section 44AB and Section 80HHC of the Act.
4. The return was taken up for scrutiny and notice under Section 143(2) was issued. During the course of the assessment proceedings, but before the assessment order could be passed, the assessee vide letter dated 25th April, 1995, revised the claim under Section 80HHC from Rs.3,57,90,698/- to Rs.3,64,68,255/-. The reason given was that due to oversight, sales of manufactured goods amounting to Rs. 1,55,02,539/- was wrongly taken as traded goods. Thus, the deduction under Section 80HHC required recomputation. In respect of manufacturing goods and trading goods, different formulas have to be applied for computing deduction under Section 80HHC of the Act. Along with the said letter, the appellant-assessee had filed revised report of the Chartered Accountant under Sections 80HHC(4) and 80HHC(4A) of the Act.
5. The Assessing Officer did not examine the merits of the claim and held that the revised computation submitted with the letter cannot be taken into consideration as time for filing of a revised return under Section 139(5) had lapsed on 31st March, 1995. As noted above, the letter written by the appellant-assessee revising the claim under Section 80HHC was dated 25th April, 1995.
6. The aforesaid view has found favour with the Commissioner of Income Tax (Appeals) as well as the Income Tax Appellate Tribunal. They have relied upon decision of the Supreme Court in Goetze (India) Ltd. v. CIT [2006] 284 ITR 323/157 Taxman 1.
7. A similar controversy had arisen before the Delhi High Court in the case of CIT v. Sam Global Securities Ltd. [2014] 360 ITR 682/[2013] 38 taxmann.com 129 (Delhi), wherein judgment in the case of CIT v. Jai Parabolic Springs Ltd. [2008] 306 ITR 42/172 Taxman 258 (Delhi) was quoted. In Jai Parabolic Springs Ltd. (supra), decision in Goetze (India) Ltd. (supra) was distinguished in the following words:—
"In Goetze (India) Ltd. v. CIT [2006] 284 ITR 323 (SC) wherein deduction claimed by way of a letter before the Assessing Officer, was disallowed on the ground that there was no provision under the Act to make amendment in the return without filing a revised return. Appeal to the Supreme Court, as the decision was upheld by the Tribunal and the High Court, was dismissed making clear that the decision was limited to the power of the assessing authority to entertain claim for deduction otherwise than by a revised return, and did not impinge on the power of the Tribunal."
8. In Sam Global (supra) reference was also made to the decision of the Supreme Court in National Thermal Power Co. Ltd. v. CIT [1998] 229 ITR 383. Reliance was placed on an earlier decision of the Supreme Court in Jute Corpn. of India Ltd. v. CIT [1991] 187 ITR 688/[1990] 53 Taxman 85 in which it has been observed:—
"An appellate authority has all the powers which the original authority may have in deciding the question before it subject to the restrictions or limitations, if any, prescribed by the statutory provisions. In the absence of any statutory provision, the appellate authority is vested with all the plenary powers which the subordinate authority may have in the matter. There is no good reason to justify curtailment of the power of the Appellate Assistant Commissioner in entertaining an additional ground raised by the assessed in seeking modification of the order of assessment passed by the Income Tax Officer. This Court further observed that there may be several factors justifying the raising of a new plea in an appeal and each case has to be considered on its own facts. The Appellate Assistant Commissioner must be satisfied that the ground raised was bona fide and that the same could not have been raised earlier for good reasons. The Appellate Assistant Commissioner should exercise his discretion in permitting or not permitting the assessed to raise an additional ground in accordance with law and reason. The same observations would apply to appeals before the Tribunal also."
9. This High Court in CIT v. Natraj Stationery Products (P.) Ltd. [2009] 312 ITR 22/177 Taxman 168 (Delhi) had observed that Goetze (India) Ltd. (supra) would not apply if the assessee had not made a 'new claim' but had asked for re-computation of deduction. Reference can also be made to the decision in CIT v. Rose Services Apartment India (P.) Ltd. [2010] 326 ITR 100 (Delhi), wherein a Division Bench of this Court rejected the contention of the Revenue that the Tribunal could not have entertained the plea, holding that the tribunal was empowered to deal with the issue and was entitled to determine the claim raised.
10. In view of the aforesaid, the question of law is answered in favour of the appellant-assessee and against the respondent-Revenue, but with an order of remand as the claim under Section 80HHC will have to be examined by the Assessing Officer as is requested by the counsel for the Revenue. The entire claim including the question whether the assessee was a manufacturer and was entitled to claim deduction at a higher rate under Section 80HHC can be examined by the Assessing Officer. We note that the matter relates to assessment year 1993-94 but notwithstanding the time gap, the assessee will have to produce and prove their claim along with necessary documents.
The appeal is disposed of without any order as to costs.
VARSHA 

*In favour of assessee.
IT/ILT : Where assessee foreign company received fee from Indian company, said fee was to be considered as commercial profits pursuant to DTAA between them and as assessee had no PE in India, same could not be taxed in India
■■■
[2014] 51 taxmann.com 235 (Bombay) 
HIGH COURT OF BOMBAY
Fag Kugelfischer Georg Schafer KGAA
v.
Commissioner of Income-tax, Bombay City-III*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT REFERENCE NO. 382 OF 1997
SEPTEMBER  18, 2014 
Section 9, of the Income-tax Act, 1961, read with article 12 and article 7 of the Double Taxation Avoidance Agreement between India and Germany - Income - Deemed to accrue or arise in India (Royalty) - Assessment year 1981-82 - Assessee, German company, entered into an agreement with Indian company and received fees - Tribunal opined said consideration as royalty chargeable to tax under section 9(1)(vi) and 80 per cent of which would be taxable - Assessee contended that Tribunal ought to have held that such consideration receivable were industrial or commercial profits within meaning of DTAA and impugned consideration, would, therefore, not liable to be taxed in India as assessee company had no PE in India - Whether taxability of income derived would be governed apart from Income tax Act, also by DTAA - Held, yes - Whether following decision of earlier year in case of same assessee, issue was to be answered in favour of assessee - Held, yes [Paras 3 and 4] [In favour of assessee] 
CASES REFERRED TO
 
CIT v. Siemens Aktiongesellschaft [2009] 310 ITR 320 (Bom.) (para 2).
Nitesh Joshi and Sameer Chitnis for the Appellant. Suresh Kumar for the Respondent.
ORDER
 
1. The Income Tax Appellate Tribunal, Bench at Bombay, has referred the following questions for our opinion and answer:—
	"(i)
	 
	Whether on the facts and in the circumstances of the case and on a construction of the agreement dated 29th January, 1972 the Tribunal was justified in holding that the consideration receivable from Precision Bearings India Limited in terms of clause 17 of the agreement was mainly in the nature of royalty and chargeable to tax under section 9(1)(vi) of the Income Tax Act, 1961?

	(ii)
	 
	Whether on the facts and in the circumstances of the case and on a construction of the agreement dated 18th August, 1979 the Tribunal was justified in holding that the consideration receivable from Precision Bearings India Limited in terms of clause 15 of the agreement was mainly in the nature of royalty and chargeable to tax under section 9(1)(iv) of the Income Tax Act, 1961?

	(iii)
	 
	Whether on the facts and in the circumstances of the case and on a construction of the agreement dated 3rd August, 1981, the Tribunal was justified in holding that consideration receivable from Precision Bearings India Limited in terms of clause 13 of the agreement was mainly in the nature of royalty and chargeable to tax under section 9(1)(vi) of the Income Tax Act, 1961?

	(iv)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal was justified in apportioning only 80% of the consideration receivable in terms of clause 17 of the agreement dated 29th January, 1972, clause 15 of the agreement dated 18th August, 1979 and clause 13 of the agreement dated 3rd August, 1981 as being in the nature of fees for technical services?

	(v)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal ought to have held that the consideration receivable in terms of clause 17 of the agreement dated 29th January, 1972, clause 15 of the agreement dated 18th August, 1979 and clause 13 of the agreement dated 3rd August, 1981 were "Industrial or Commercial Profits" within the meaning of the Article III (sic) of the Agreement for Avoidance of Double Taxation between India and the Federal German Republic, and were therefore not liable to be taxed in India, the assessee company having no permanent establishment in India?"


2. When this matter was placed before us Yesterday, Mr. Joshi, learned counsel, appearing for the Assessee submitted that the questions as formulated by the Tribunal are pertaining to assessment year 1981-82. In relation to this very Assessee for the assessment years 1982-83 and 1983-84, identical questions were referred for opinion and answer of this Court in Income Tax Reference No.145 of 1996. Mr. Joshi sought time to produce a copy of the order passed in this Income Tax Reference by this Court on 1st August, 2014 and equally, the judgment relied upon therein. That is in the case of CIT v. Siemens Aktiongesellschaft [2009] 310 ITR 320 (Bom.).
3. Both sides agreed before us that our opinion and answer to question No.5 reproduced above would answer all the questions. In relation to that question No.5 Mr. Joshi has invited our attention to the statement of facts. He submits that the Assessee is a non-resident company incorporated in West Germany and derived income in the relevant previous year by way of fees from Precision Bearings India Limited. This income was derived pursuant to agreements dated 29th January, 1972, 18th August, 1979 and 3rd August, 1981, the taxability of the income derived in such agreements is governed, apart from the provisions of the Income Tax Act, 1961 also by an agreement for Avoidance of Double Taxation between Government of India and Federal Republic of Germany. The recipient of the income did not have permanent establishment in India. It is in these circumstances that the Tribunal has referred the question and to seek a answer as to whether the amount received would fall within the purview of the term 'Royalty' used in para 5 Article III (sic) of this Double Taxation Avoidance Agreement. The Tribunal took the view that 80% of the amount is taxable as royalty.
4. The same issue and in connection with the same Assessee arose for determination for the assessment year 1979-80 in the reported judgment and the same has been answered in favour of the Assessee and against the Revenue.
5. In the light of the fact that answer to question No.5 is already given by the aforesaid order and reported judgment that we are of the opinion that the present Reference can be disposed of in identical terms. It is accordingly disposed of.
PAMPA 

*In favour of assessee.
IT/ILT : Where Authority of Advance ruling determined that a settlement fund received by foreign-petitioner was taxable in India, based upon wrong premise that petitioner had accepted said receipts to be in nature of revenue receipts, ruling was to be set aside 
■■■
[2014] 51 taxmann.com 345 (Delhi) 
HIGH COURT OF DELHI 
Bernstein Litowitz Berger And Grossmann LLP 
v.
Union of India*
BADAR DURREZ AHMED AND SIDDHARTH MRIDUL, JJ. 
W.P. (C) NOS. 6167 & 7774 OF 2012†
SEPTEMBER  18, 2014 
Section 9, read with section 195, of the Income-tax Act, 1961 - Income - Deemed to accrue or arise in India (Settlement fund) - Certain shareholders of American Depository shares filed suit against Indian company and others, claiming damages on account of alleged fraud - A settlement amount was arrived between them and same was transferred to beneficiaries - Authority of Advance Ruling determined that said amount was taxable in India and deducted tax at source prior to payment to beneficiaries - Whether as Authority had rendered its ruling based upon wrong premise that petitioner had accepted said receipts to be in nature of revenue receipts, ruling was to be set aside - Held, yes [Para 7] [In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	Certain shareholders of American Depository shares had filed suits against 'S' (Indian company) as well as against 'P' and 'P' LLP, USA claiming damages on account of the alleged admitted fraud in the representations to the Authority governing the Stock exchange under the Securities Exchange Act, 1934 and the Securities Act of 1933 (both USA Acts).

	■ 
	 
	In those suits, a settlement was arrived at whereby said companies was required to pay damages to said shareholders. Shortly, after the settlement was arrived at as a condition of the settlement, an Advance Ruling was invited from the Authority for Advance Rulings with regard to the taxes to be with held in respect of the transfer of funds from India to USA. 

	■ 
	 
	While the matter was pending before the Authority for Advance Rulings, the entire funds available in the Segregated Account were transferred to the Initial Escrow Account in New York. However, thereafter the Authority for Advance Rulings determined that the said amount was taxable in India and, therefore, tax was to be deducted at source prior to the payment to the beneficiaries. Consequently, 30 per cent of the funds which had been transferred from the Segregated Account to the Initial Escrow Account were returned to India and they continue to be deposited with the revenue authorities.

	■ 
	 
	On writ :


HELD
 
	■ 
	 
	The primary question which was there before the Authority for Advance Rulings was whether the amount of the settlement funds which had been transferred from India to USA were chargeable to tax in India. In order to answer this question a primary issue that arose was whether the receipts in the hands of the beneficiaries were in the nature of capital receipts or revenue receipts. The Authority for Advance Rulings had proceeded on the basis that they were revenue receipts and it had so observed on the basis of an alleged submission to this effect made on behalf of the petitioner. That is not the correct position inasmuch as from the impugned Ruling itself it would be evident that the stand of the petitioner was that they were not revenue receipts but capital receipts not chargeable to tax. It was the further case of the petitioner that the settlement amounts would only go towards reducing the cost of acquisition of the American Depository Shares. [Para 6]

	■ 
	 
	The Authority for Advance Rulings has rendered its ruling based upon the wrong premise that the petitioner had accepted the receipts to be in the nature of revenue receipts. Thus, the Ruling cannot stand. Consequently, the Ruling is set aside and remit the matter to the Authority for Advance Rulings to examine the position, first of all, in the light of whether the receipts were in the nature of capital receipts or revenue receipts and thereafter to determine as to whether those receipts were chargeable to income tax in India. [Para 7]


CASE REVIEW
 
IC In re [2012] 24 taxmann.com 317 (AAR - New Delhi) (para 7) reversed.
M.S. Syali, Senior Advocate, Ms. Husnal Syali, Mayank Nagi, Ms. Reeta Mishra, Harkunal Singh and Tarun Singh for the Petitioner. Abhay Prakash Sahay for the Respondent.
JUDGMENT
 
Badar Durrez Ahmed, J. - These writ petitions impugn the Ruling dated 27.08.2012 made by the Authority for Advance Rulings under the Income-tax Act, 1961.
2. A few basic facts are necessary for disposal of these writ petitions. Certain shareholders of American Depository Shares have filed suits against Satyam Computer Services Limited (Indian Company) as well as against Pricewaterhouse Coopers, Bangalore and Pricewaterhouse Coopers LLP, USA claiming damages on account of the alleged admitted fraud in the representations to the Authority governing the stock exchange under the Securities Exchange Act, 1934 and the Securities Act of 1933 (both USA Acts). Those suits were consolidated as a class action suit and the petitioners herein were nominated as lead counsel.
3. In those suits a settlement was arrived at whereby the Indian company was required to pay damages to the extent of USD 125 million and Pricewaterhouse Coopers (Bangalore) and the Pricewaterhouse Coopers LLP (USA) were required to pay a total amount of USD 25.5 million. For this purpose, a Qualified Settlement Fund was to be created. The settlement was also subject to the approval of the court in New York. Before the final approval of the court in New York, the funds equivalent to USD 125 million were transferred by the Indian company to a Segregated Account in India (with Citi Bank). Similarly, the Indian component of Pricewaterhouse Coopers also deposited the equivalent of USD 15.5 million in the said Segregated Account. The lead counsel thereafter took a preliminary approval from the court at New York and the funds deposited in the Segregated Account in India were transferred to the Initial Escrow Account in the New York Branch of Citi Bank NA. On 13.09.2011 the court at New York finally granted approval and confirmed the settlement which had been arrived at between the Indian company, Pricewaterhouse Coopers and the holders of the American Depository Shares. Thereafter, the money lying in the Initial Escrow Account in New York was transferred to the Qualified Settlement Fund which was to be operated by the lead counsel for the purposes of disbursement to the various parties in favour of whom the settlement was arrived at.
4. We may point that shortly after the settlement was arrived at, as a condition of the settlement, an advance Ruling was invited from the Authority for Advance Rulings with regard to the taxes to be withheld in respect of the transfer of funds from India to US.
5. While the matter was pending before the Authority for Advance Rulings, the entire funds available in the Segregated Account were transferred to the Initial Escrow Account in New York. However, thereafter the Authority for Advance Rulings, by virtue of its Ruling dated 27.08.2012, determined that the said amount was taxable in India and therefore tax ought to have been deducted at source prior to the payment to the beneficiaries. Consequently, 30% of the funds which had been transferred from the Segregated Account to the Initial Escrow Account were returned to India and they continue to be deposited with the Revenue Authorities. It is thereafter that the remaining funds were transferred to the Qualified Settlement Fund.
6. The primary question which was there before the Authority for Advance Rulings was whether the amount of the settlement funds which had been transferred from India to USA were chargeable to tax in India. In order to answer this question a primary issue that arose was whether the receipts in the hands of the beneficiaries were in the nature of capital receipts or revenue receipts. The Authority for Advance Rulings had proceeded on the basis that they were revenue receipts and it had so observed on the basis of an alleged submission to this effect made on behalf of the petitioner. That is not the correct position inasmuch as from the impugned Ruling itself it would be evident that the stand of the petitioner was that they were not revenue receipts but capital receipts not chargeable to tax. It was the further case of the petitioner that the settlement amounts would only go towards reducing the cost of acquisition of the American Depository Shares.
7. We are of the view that the Authority for Advance Rulings has rendered its ruling based upon the wrong premise that the petitioner had accepted the receipts to be in the nature of revenue receipts. Thus, the Ruling cannot stand. Consequently, we set aside the Ruling dated 27.08.2012 and remit the matter to the Authority for Advance Rulings to examine the position, first of all, in the light of whether the receipts were in the nature of capital receipts or revenue receipts and thereafter to determine as to whether those receipts were chargeable to income tax in India. The Authority for Advance Rulings has to examine this aspect in the context of Section 195 of the Income-tax Act, 1961 and for that purpose it has to consider whether these receipts, if they are to be regarded as income, could be construed as income at the point of time at which the tax was to be deducted at source. These issues need to be examined by the Authority for Advance Rulings apart from the other issues that may arise including the question of any income having arisen in India, having been received in India or deemed to have accrued in India.
8. With these observations, the impugned advance Ruling dated 27.08.2012 is set aside and the matter is remitted to the Authority for Advance Rulings to consider the matter afresh in the light of our observations and with the hope and expectation that the Ruling would be given at an early date. The writ petitions are allowed to the aforesaid extent. No costs.
■■ 

*In favour of assessee/Matter remanded.
*Arising out of order of Advance Ruling in IC, In re [2012] 24 taxmann.com 314. 
IT: Drilling operations being very business of assessee, expenditure incurred to make rig operational would be covered and should be treated as 'revenue expenditure'
■■■
[2014] 52 taxmann.com 125 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax
v.
Triveni Oil Field Services Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
ITA NO. 142 OF 2002†
SEPTEMBER  18, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Oil explorers) - Assessment year 1991-1992 - Assessee was engaged in business of oil drilling operations, drilling oil wells and giving on hire oil rigs to clients - It purchased new rigs and installed them for purpose of making them operational - Assessee employed salaried workers and technicians for installation purpose - Assessing Officer disallowed assessee's claim for salaries by treating same as capital in nature - Whether in view of facts that drilling operations being very business of assessee, expenditure incurred to make rig operational would be covered and should be treated as 'revenue expenditure' - Held, yes [Para 13][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was engaged in the business of oil drilling operations and drilling oil wells. It purchased rigs and for the purpose of making them operational it employed salaried workers and technicians. It claimed salary expenses as revenue expenditure.

	■ 
	 
	The Assessing Officer disallowed said salary expenses and treated the same as capital in nature.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer.

	■ 
	 
	On further appeal, the Tribunal allowed the assessee's claim.

	■ 
	 
	On revenue's appeal :


HELD
 
	■ 
	 
	The expenditure was incurred on labour, i.e., wages. Normally, it would be a 'revenue expenditure' unless there are special or specific reasons why it should be treated as capital in nature, the expenditure being akin to raw material. The factual matrix of the present case shows that all the oil rigs were acquired by the assessee as a capital asset, they had to be made operational and functional. This was the very business or the activity, which was undertaken by the assessee. The said activity required expenditure in the form of salary to workers. It was in the nature of running expenses. Drilling operations being the very business of the assessee, expenditure incurred to make the rig operational would be covered and should be treated as 'revenue expenditure'.[Para 13]

	■ 
	 
	Thus, the order of the Tribunal requires no interference. The question of law is accordingly answered against the revenue and in favour of the assessee. [Para 14]


CASES REFERRED TO
 
M.K. Brothers (P.) Ltd. v. CIT [1972] 86 ITR 38 (para 9), Empire Jute Co. Ltd. v. CIT [1980] 124 ITR 1/3 Taxman 69 (SC) (para 9), Assam Bengal Cement Co. Ltd. v. CIT [1955] 27 ITR 34 (SC) (para 9), Sun Newspapers Ltd. and Associated Newspapers Ltd. v. Federal Commissioner of Taxation [1938] 61 CLR 337 (para 9), CIT v. J.K. Synthetics Ltd. [2009] 309 ITR 371/176 Taxman 335 (Delhi) (para 10), Oracle India (P.) Ltd. v. CIT [2014] 221 Taxman 249/ [2013] 39 taxmann.com 150 (Delhi) (para 11) and CIT v. Bharti Hexacom Ltd. [2014] 21 Taxman 323/[2013] 40 taxmann.com 40 (Delhi) (para 12).
Balbir Singh, Sr. Standing Counsel, Abhishek Singh Baghel and Arjun Harkauli Adv.  for the Appellant. 
JUDGMENT
 
Sanjiv Khanna, J. - This appeal under Section 260A of the Income Tax Act, 1961 (Act, in short) by the revenue relates to the Assessment Year 1991-92 and vide order dated 21st October, 2002 stands admitted for hearing on the following substantial question of law:
"Whether on the facts and in the circumstances of the case the Tribunal was correct in law in holding that the expenses of Rs. 38,91,369/- incurred by the assessee on payment of salaries were revenue in nature?"
2. The respondent assessee during the period relevant to the Assessment Year in question was engaged in the business of oil drilling operations and drilling oil wells. The respondent assessee owned oil rigs were given to different clients like ONGC, Oil India Ltd. etc.
3. The respondent assessee filed their return of income on 31.12.1991 declaring loss of Rs. 3,17,55,920/-, which was revised to Rs. 3,65,06,041/- on 9.11.1992. The revision was on account of depreciation claimed.
4. The Assessing Officer, on the issue in question, in the Assessment Order dated 10.02.1994 has observed that for the previous year ending 31.03.1991, an amount of Rs. 3.89 crores had been capitalized or kept apart for allocation towards three deep drilling rigs. Out of the said three rigs, one was commissioned in February, 1991 and the remaining two were commissioned in the subsequent year. The Assessing Officer held that the respondent assessee had capitalized the cost of acquisition and deployment of the three additional rigs in the books of account but had claimed the aforesaid expenditure as revenue in nature on the plea that the expenses incurred were for extension of existing business and not for setting up of a new business. The Assessing Officer disallowed the claim and treated the aforesaid amount of Rs. 3.89 Crores as capital expenditure as it pertained to acquisition of plant and machinery namely the three rigs. The aforesaid amount included the expenditure incurred on salaries paid to the employees which was treated as capital expenditure on the ground that if the respondent assessee had employed engineers/workers from an external agency the amount paid would have been capitalized. The Assessing Officer observed that it would not make any difference if the assessee had procured the raw material first and then converted them into plant and machinery after incurring some expenditure or to reduce his headache the assessee had brought/purchased a ready to use plant and machinery from the market. In either case the principle for computing the cost of plant and machinery would remain the same. He further held that in the latter case, it was not material whether the assessee was assembling the plant and machinery in his own premises. No part of such expenditure should be debited to profit and loss account and allowed as a revenue expenditure.
5. Aggrieved, the respondent assessee preferred an appeal and the Commissioner of Income Tax (Appeals) (CIT(A), in short) called for details of expenditure incurred and perused the same. He noticed that the major expenditure was related to consumption of stores and spares (Rs. 55,17,748.90) , sub-contract charges (Rs. 18,06,300/-), salaries (Rs.38,91,263.52), travelling and conveyance (Rs.32,90,757.35) , loans (Rs.1,66,94,413/-) and other financing charges (Rs.26,13,851/-). The last two amounts were incurred for the acquisition of the rigs. He observed that it was not disputed that out of the three rigs, one had become operational in the previous year, whereas the other two became operational in the subsequent year. CIT(A) allowed the interest expenditure of 1,66,94,413/- and financial charges of Rs. 26,13,851/- as revenue expenditure as they had been incurred for acquisition of the rigs but the other expenses i.e. on consumption of stores and spares, sub-contract charges, salaries, travelling and conveyance were disallowed.
6. The Income Tax Appellate Tribunal (Tribunal, in short) has accepted the findings of the CIT (A) relating to consumption of stores and spares, sub-contract charges etc. as these were direct cost for the rigs. However, with regard to the salaries, the Tribunal noted that the salaries could not be treated as direct cost for acquisition of the rigs and should be treated as a revenue expenses. It was noted that the salaries computed and attributed at Rs. 38,91,369/- , were the proportionate amount and not the actual amount which had been reflected in the books for setting up whole or part of the rigs. The Tribunal observed that the entries in the book of accounts would not be definitive on the issue whether the amount should be capitalized or treated as revenue expenditure.
7. The findings recorded by the Tribunal make it apparent that the new rigs purchased by the assessee were financed. The financing cost was allowed as revenue expenditure. The new oil rigs were a new capital asset. Thereafter, the rigs had to be installed for the purpose of making them operational. The assessee had deployed their workers and technicians to whom salaries were paid to make the rigs operational. The business of the respondent assessee was continuous and ongoing. The business required constant deployment, installation and re-installation of the rigs, which upon purchase or on shifting from an location to the other had to be made functional. The rigs, no doubt, constitute capital asset, but, we do not think, the expenditure incurred on the salary paid to the employees can be treated as capital expenditure.
8. The business undertaken by the assessee, as already noticed, was oil drilling operations, drilling oil wells and giving on hire oil rigs to clients. Making the oil rigs operational was the very business of the assessee. It was this business activity, which yielded income in the form of earning or even hire charges. The respondent-assessee had employed salaried workers or technicians for the purpose of its business, i.e., drilling of oil wells with the help of rigs and carry out drilling operations and thereafter to give the said oil rigs on hire.
9. The line between capital or revenue expenditure in-spite the settled principles is beset with difficulties and an onerous task. In M.K. Brothers (P.) Ltd. v. CIT [1972] 86 ITR 38, the Supreme Court held that the answer does not depend upon the fact whether the amount spent is large or small, paid in lumpsum or in instalment, but upon the purpose for which the payment was made and the expenditure incurred. The nature and quality of payment was determinative and decisive. The test, whether the payment was made to acquire a capital asset or for running of business and working with a view to produce profits is helpful. The principal or the main test normally applied is that of enduring benefit but the Supreme Court in Empire Jute Co. Ltd. v. CIT [1980] 124 ITR 1/3 Taxman 69, cautioned that in spite of palpable advantages, the test may break down and what is material to be considered is the nature of the advantage in the commercial sense. If the advantage consists of merely facilitating assets in trading operations or enabling the management to conduct of business more efficiently, it would amount to 'revenue expenditure', even though the advantage may be of indefinite future. Earlier in Assam Bengal Cement Co. Ltd. v. CIT [1955] 27 ITR 34 (SC) it was observed that if the expenditure is not for the purpose of bringing into existence any asset or advantage, but for running of business or working with it to produce profits, it would be 'revenue expenditure'. Reference in the said decision was made to Dixon, J. opinion in Sun Newspapers Limited and Associated Newspapers Limited v. Federal Commissioner of Taxation [1938] 61 CLR 337 wherein distinction between 'revenue' and 'capital' was made by drawing distinction between business entity, structure or organisation set up or established for earning of profits on one hand and the process by which an organisation operates to obtain regular returns on the other, but with a warning that business structure or entity may assume almost infinite variety of shapes and, therefore, it may be difficult to comprehend.
10. The Delhi High Court in CIT v. J.K. Synthetics Ltd. [2009] 309 ITR 371/176 Taxman 355 (Delhi) after referring to the case law on the subject had set out the test or principles, which read as under:—
'An overall view of the judgments of the Supreme Court, as well as of the High Courts would show that the following broad principles have been forged over the years which require to be applied to the facts of each case :
	(i)
	 
	the expenditure incurred towards initial outlay of business would be in the nature of capital expenditure, however, if the expenditure is incurred while the business is on going, it would have to be ascertained if the expenditure is made for acquiring or bringing into existence an asset or an advantage of an enduring benefit for the business, if that be so, it will be in the nature of capital expenditure. If the expenditure, on the other hand, is for running the business or working it with a view to produce profits it would be in the nature of revenue expenditure ;

	(ii)
	 
	it is the aim and object of expenditure, which would determine its character and not the source and manner of its payment ;

	(iii)
	 
	the test of -once and for all payment, i.e., a lump sum payment made, in respect of, a transaction is an inconclusive test. The character of payment can be determined by looking at what is the true nature of the asset which is acquired and not by the fact whether it is a payment in -lump sum or in an instalment. In applying the test of an advantage of an enduring nature, it would not be proper to look at the advantage obtained, as lasting forever. The distinction which is required to be drawn is, whether the expense has been incurred to do away with, what is a recurring expense for running a business as against an expense undertaken for the benefit of the business as a whole ;

	(iv)
	 
	an expense incurred for acquisition of a source of profit or income would in the absence of any contrary circumstance, be in the nature of capital expenditure. As against this, an expenditure which enables the profit-making structure to work more efficiently leaving the source or the profit making structure untouched would be in the nature of revenue expenditure. In other words, expenditure incurred to fine tune trading operations to enable the management to run the business effectively, efficiently and profitably leaving the fixed assets untouched would be an expenditure of a revenue nature even though the advantage obtained may last for an indefinite period. To that extent, the test of enduring benefit or advantage could be considered as having broken down ;

	(v)
	 
	expenditure incurred for grant of licence which accords "access" to technical knowledge, as against, "absolute" transfer of technical knowledge and information would ordinarily be treated as revenue expenditure. In order to sift, in a manner of speaking, the grain from the chaff, one would have to closely look at the attendant circumstances, such as :

	(a)
	 
	the tenure of the licence.

	(b)
	 
	the right, if any, in the licensee to create further rights in favour of third parties,

	(c)
	 
	the prohibition, if any, in parting with a confidential information received under the licence to third parties without the consent of the licensor,

	(d)
	 
	whether the licence transfers the "fruits of research" of the licen-sor, -once for all",

	(e)
	 
	whether on expiry of the licence the licensee is required to return back the plans and designs obtained under the licence to the licensor even though the licensee may continue to manufacture the product, in respect of which "access" to knowledge was obtained during the subsistence of the licence.

	(f)
	 
	whether any secret or process of manufacture was sold by the licensor to the licensee. Expenditure on obtaining access to such secret process would ordinarily be construed as capital in nature ;

	(vi)
	 
	the fact that the assessee could use the technical knowledge obtained during the tenure of the licence for the purposes of its business after the agreement has expired, and in that sense, resulting in an enduring advantage, has been categorically rejected by the courts. The courts have held that this by itself cannot be decisive because knowledge by itself may last for a long period even though due to rapid change of technology and huge strides made in the field of science, the knowledge may with passage of time become obsolete ;

	(vii)
	 
	while determining the nature of expenditure, given the diversity of human affairs and complicated nature of business ; the test enunciated by courts have to be applied from a business point of view and on a fair appreciation of the whole fact situation before concluding whether the expenditure is in the nature of capital or revenue.'


11. In Oracle India Private Ltd. v. CIT [2014] 221 Taxman 249/[2013] 39 taxmann.com 150 (Delhi.) reference was made to the concept of income, which refers to income generated during two particular points of time by a person without impoverishing oneself. It was observed that accounting and reporting standards are based upon conventions or standards designed to achieve what are perceived to be the desired objectives of financial accounting and reporting. Word 'expense' it was elucidated would include depreciation in form of outflow caused due to depletion of assets. Referring to the Framework for the Presentation and Preparation of Financial Statements published by the International Accounting Standards Board, the word 'expense' would mean decreases in economic benefits during the accounting period in the form of outflows and depletions of assets or incurrence of liabilities. Thus, the word 'expense' will take into account decreases in future economic benefits relating to an asset. Referring to Section 37 of the Act, it was held that emphasis is placed on business and commercial considerations rather than pure legal and technical aspects. Thus, primacy is to be given to practical and business point of view and not on juristic classification. The expression 'capital' or 'revenue expenditure' must be construed in a business sense and by applying sound accountancy principles unless there is a statutory mandate to the contrary.
12. Similarly in CIT v. Bharti Hexacom Ltd. [2014] 221 Taxman 323/[2013] 40 taxmann.com 40 (Delhi) it was held:—
"16 The nature of advantage has to be considered in commercial sense and only when the advantage was in capital field, the expenditure could be disallowed by applying the enduring benefit test. If the advantage consisted merely facilitating trading operations or enabling the management or conduct of business more efficiently or profitably, while leaving the fixed capital touched, the said expenditure would be on revenue account, though the advantage may endure for an indefinite period. Enduring benefit test, therefore, was not conclusive and cannot be mechanically applied without considering the commercial aspect.
17. The second test which can be applied was fixed and circulating capital test. Fixed capital being what the owner turns to profit by keeping it in his ossession; circulating capital is what the assessee makes profit by parting or letting the product/asset change masters/hands. This test could be applied when the acquisition of asset clearly falls within one of the two categories but the test would breakdown where the expenditure does not fall easily within the specified category. The demarcation line between assets out of which profits were earned and the profit made upon assets or with assets, was thin and difficult to draw in several cases. It was observed that purchase of loom hours was not like circulating capital (labour, raw material, power etc.), but "loom hours" were also not a part of fixed capital. Revenue's contention that purchase of loom hours was for acquisition of source of profit or income and, therefore, capital expenditure, was rejected on the ground that source of profit or income was the profit making apparatus which had remained untouched. There was no enlargement of permanent structure or capital assets. Primarily and essentially the expenditure was relating to operation or working of looms, which constituted profit earning apparatus. The Supreme Court, however, added a word of caution that in the field of taxation, analogies could be deceptive and misleading but nevertheless they referred to an example of an assessee acquiring raw material regulated under a quota system to increase his production. Money spent to acquire the quota right, it was observed would entitle the assessee to acquire more raw material to increase profitability of the profit making apparatus and would undoubtedly be revenue expenditure as it was a part of the operating cost. However, the said example relates to already existing or ongoing industry. Outgoing whether it was revenue or capital, it was highlighted, should depend upon practical and business point of view, rather than juristic classification of legal rights. The question should be judged in the context of business necessity or expediency; was the expenditure a part of assessee's working expenditure or a part of process of profit earning; whether the expenditure was necessary to acquire a right of permanent character, the possession of which was a condition for carrying on trade etc?"
13. In the facts of the present case, we notice that the expenditure was incurred on labour, i.e., wages. Normally, it would be a 'revenue expenditure' unless there are special or specific reasons why it should be treated as capital in nature, the expenditure being akin to raw material. We have already noticed the factual matrix of the present case that after the oil rigs were acquired by the assessee as a capital asset, they had to be made operational and functional. This was the very business or the activity, which was undertaken by the respondent-assessee. The said activity required expenditure in the form of salary to workers. It was in the nature of running expenses. Drilling operations being the very business of the assessee, expenditure incurred to make the rig operational would be covered and should be treated as 'revenue expenditure', whereas the cost of the rig would fall and should be treated as a 'capital expenditure'.
14. Thus, we do not think, the order of the Tribunal requires any interference. The question of law is accordingly answered against the appellant-revenue and in favour of the respondent-assessee. The appeal is disposed of. No costs.
SONAM 

*In favour of assessee.
†Arising out of order of Tribunal, dated 21-10-2002. 
IT/ILT : Where TPO made addition to assessee's ALP in respect of rendering research and development support services to its AE, in view of fact that some of comparables selected were inappropriate on account of functional difference, regarding, impugned addition was to be set aside and matter was to be remanded back for disposal afresh
■■■
[2014] 51 taxmann.com 124 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K'
Evonik India (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Cir-3(1), Mumbai*
R.C. SHARMA, ACCOUNTANT MEMBER 
AND VIJAY PAL RAO, JUDICIAL MEMBER 
IT APPEAL NO. 1125 (MUM.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  18, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2009-10 - Whether where TPO made addition to assessee's ALP in respect of rendering research and development support services to its AE, in view of fact that some of comparables selected were inappropriate on account of functional difference, impugned addition was to be set aside and matter was to be remanded back for disposal afresh - Held, yes [Paras 5 and 6] [Matter remanded/In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee company was engaged in providing marketing support services to its associate enterprises and provision of research and development support services in the business of rendering investment advisory services.

	■ 
	 
	During the course of assessment, Transfer pricing addition was made to international transactions relating to provision of R&D support services to the total income of the assessee.

	■ 
	 
	Before the DRP, assessee contested that the TPO had not selected the comparables as per the functional, asset and risk profile of the assessee. Further, the TPO also did not consider the use of multiple year data and did not give benefit of any economic adjustments and the benefit of the +/- 5 per cent variation. However, the DRP upheld the adjustment made by the TPO.

	■ 
	 
	The assessee filed instant appeal raising objection relating to selection of some comparables by the TPO/AO.


HELD
 
	■ 
	 
	It was found that CRISIL Limited was proposed by the assessee itself in its transfer pricing document after considering functional, assets, risk and economic analysis of the comparable company. At the very same time, the coordinate bench in the decision taken in Hapag Lloyd Global Services (P.) Ltd. [2013] 34 taxmann.com 241/62 SOT 8 (Mum-Trib.) held that in case of comparables having different year ending, the same should be ignored. Keeping in view the totality of facts, issue is restored for reconsideration of CRISIL Limited as comparable after considering assessee's contention regarding different year ending being followed by the assessee vis-à-vis CRISIL Limited. [Para 5]

	■ 
	 
	In respect of ICRA Online Limited, it was found that the information services segment was used for computation of margin in the transfer pricing study. The assessee itself has used it as a comparable in its transfer pricing study/comparables. Since functionally it is comparable with that of assessee, therefore, assessee's contention for exclusion of ICRA Online Limited has no merit. [Para 6]

	■ 
	 
	With regard to in House Productions Limited, it was contended by the assessee that in House Productions Limited is engaged in healthcare services was invited to the fact that updated margin of in House Productions were erroneously computed for the incorrect segment i.e., Media Division i.e. 31.16 per cent. As per assessee, the correct computation of healthcare segment is 5.27 per cent. Keeping in view the erroneous computation of margin and also the activities in which in House Productions Limited is engaged which is stated to be basically healthcare services, not comparable to the assessee, the case of this comparable is restored back to the file of the Assessing Officer/TPO/DRP for considering afresh. [Para 7]

	■ 
	 
	In view of the above, the matter is restored back to the file of the Assessing Officer for deciding afresh in terms of above observation. After recomputation, assessee should be considered for benefit of 5 per cent range from the transfer price, if the same falls within +/- 5 per cent as per the proviso to section 92C(2). [Para 8]


CASES REFERRED TO
 
Asstt. CIT v. Hapag Lloyd Global Services (P) Ltd. [2013] 34 taxmann.com 241/62 SOT 8 (Mum - Trib.) (para 4), Dy. CIT v. Quark Systems (P.) Ltd. [2010] 38 SOT 307 (Chd.) (SB) (para 4), Stream International Services (P.) Ltd. v. Asstt. DIT [2013] 141 ITD 492/31 taxmann.com 227 (Mum. - Trib.) (para 4), Techbook International (P.) Ltd. v. Asstt. CIT [2014] 45 taxmann.com 517 (Delhi -Trib.) (para 4), Alcatel Lucent Technologies India (P.) Ltd. v. Dy. CIT [2014] 62 SOT 108/45 taxmann.com 244 (Delhi - Trib.) (para 4), Tata Power Solar Systems Ltd. v. Dy. CIT [2014] 62 SOT 93/41 taxmann.com 340 (Mum. - Trib.) (para 4), Premier Exploration Services (P.) Ltd. [TS-146-ITAT-2013- Delhi- TP] (para 4) and Stream International Services (P.) Ltd. [2013] 141 ITD 492/31 taxmann.com 227 (Mum. - Trib.) (para 4).
Ajit Kumar Jain  for the Appellant. S.D. Shrivastava  for the Respondent. 
ORDER
 
R.C. Sharma, Accountant Member - This is an appeal filed by the assessee challenging the final order of AO passed u/s. 143(3) r.w.s. 144C(13), dated 20-12-2013 to give effect to the direction issued by the DRP u/s.144C (5) of the IT Act.
Following grounds of appeal have been taken by the assessee :
"Appeal under Section 253(1) of the Income Tax Act, 1961 ("Act") against the order dated December 20,2013 (received on December 24, 2013) passed under section 143(3) read with Section 144C (13) of the Act, passed by the Learned Deputy Commissioner of Income Tax-3(1).
	1.
	 
	That the Assessing Officer ("AO") erred on facts and circumstances of the case and in law in making an addition to the total income of the assessee amounting to Rs.88,01,327/- in pursuance to the directions of Hon'ble Dispute Resolution Panel ("DRP") upholding the adjustment to the transfer price proposed by the learned Transfer Pricing Officer ("TPO") and on account of disallowance of foreign travel expenses.

	2.
	 
	That the AO/DRP/TPO erred on facts and circumstances of the case and in law in making an addition of Rs.60,94,790/- in respect of the international transactions relating to contract research and development services alleging the same to be not at arm's length in terms of the provisions of Sections 92C(2) of the Act read with Rule 10D of the Income Tax Rules, 1962 ("the Rules")

	3.
	 
	That the AO/DRP/TPO erred on facts and circumstances of the case and in law in arbitrarily rejecting the comparable companies selected by the appellant, without giving adequate reasons for the rejection and further choosing comparable companies which were functionally or otherwise not comparable to the appellant.

	4.
	 
	That on facts and circumstances of the case and in law, the AO/TPO has erred in merely relying upon comparables chosen by the TPO in the previous year for benchmarking the international transaction in relation to research and development.

	5.
	 
	That the AO//TPO/DRP erred on facts and circumstances of the case and in law by ignoring the provisions of Rule 10B(3) of the Rules and judicial pronouncements, which advocate usage of multiple year data of comparables companies for the purpose of determination of the arm's length price.

	6.
	 
	That the AO/DRP/TPO erred on facts and circumstances of the case and in law in not allowing the working capital adjustment.

	7.
	 
	That the AO/DRP/TPO erred on facts and circumstances of the case and in law in not granting the benefit of economic and risk adjustments.

	8.
	 
	That the AO/DRP/TPO erred on facts and circumstances of the case and in law by not providing the Appellant the benefit of 5 percent range as provided by the proviso of section 92C(2) of the Act.

	9.
	 
	That on facts and circumstances of the case and in law, the AO has erred in charging interest under sections 234B, 234C and 234D of the Act."


2. Rival contentions have been heard and record perused. Facts in brief are that the assessee is an Indian company engaged in providing marketing support services to its associate enterprises and provision of research and development support services in the business of rendering investment advisory services. As per the transfer pricing documentation submitted before learned TPO vide submission dated September 27,2012, following are the international transactions undertaken by the assessee during financial year 2008-09.
	♦
	 
	Provision of marketing support services;

	♦
	 
	Provision of R&D support services;

	♦
	 
	Payment of e-mail infrastructure and network maintenance services;

	♦
	 
	Payment for seminar conducted;

	♦
	 
	Reimbursement of software license; and

	♦
	 
	Recovery of expenses.


The assessee had carried out functional, assets, risk and economic analysis in respect of each international transaction in the transfer pricing documentation. During the course of assessment, Transfer pricing addition of INR 5,260,500 was made to international transactions relating to provision of R&D support services to the total income of the assessee. Corporate tax addition by disallowance of foreign travelling expenses of INR 2,706,537 to the total income of the assessee. The assessee is in appeal before us against the said additions/disallowances.
3. We had considered rival contentions and found from the record that during the course of assessment proceedings, from a set of twenty one (21) comparable companies, TPO has rejected twelve (12) comparable companies selected by the assessee and accepted nine (9) comparables. Also, TPO has considered two (2) additional comparables to benchmark its international transactions relating to provision of R&D support services. The TPO, in his impugned order considered the following set of comparables;
	"Sl.No.
	Name of the Company 
	NCP(%) 

	1.
	Access India Advisors Limited
	7.53

	2.
	Choski Laboratories Limited
	23.24

	3.
	CRISIL Limited (Segmental)
	51.01

	4.
	Cyber Media Events Limited
	24.97

	5.
	Dolphin Medical Services Limited
	9.08

	6.
	ICRA Online Limited(Segmental)
	47.62

	7.
	In House Productions Limited (Segmental)
	31.16

	8.
	Research Support International Limited
	17.71

	9.
	Vimta Labs Limited
	11.47

	10.
	TCG Life Science Limited
	26.61

	11
	GVK Bio Science Limited
	16.96

	
	Arithmetic Mean 
	24.30 


The arm's length margin of the international transaction was determined by the TPO at 24.30 percent as against Evonik India's margin of 14.09 percent and thereby proposing an adjustment of INR 5,269,500."
Before the DRP, assessee contested that the TPO has not selected the comparables as per the functional, asset and risk profile of the assessee. Further the TPO also did not consider the use of multiple year data and did not give benefit of any economic adjustments and the benefit of the + 5% percent variation. However, the DRP upheld the modus operandi adopted by the TPO with respect to selection of comparables and enhanced adjustment made by the TPO to INR 60,94,790 by arriving at arm's length margin of 25.92 per cent. The DRP finally selected 9 comparables as under :—
	Sl.No. 
	Name of the Company 
	NCP(%) 

	1.
	Access India Advisors Limited
	7.53

	2.
	Choski Laboratories Limited
	23.24

	3.
	CRISIL Limited (Segmental)
	51.01

	4.
	ICRA Online Limited(Segmental)
	47.62

	5.
	In House Productions Limited (Segmental)
	31.16

	6.
	Research Support International Limited
	17.71

	7.
	Vimta Labs Limited
	11.47

	8.
	TCG Life Science Limited
	26.61

	9.
	GVK Bio Science Limited
	16.96

	
	Arithmetic Mean 
	25.92 


4. It was the contention of learned AR that as per the balance sheet of CRISIL Limited placed on record, the company follows 31-12-2008 year ending which is different from that of the assessee which is 31-3- 2009. Accordingly, in view of the decision of the coordinate bench in the case of Asstt. CIT v. Hapag Lloyd Global Services (P) Ltd. [2013] 34 taxmann.com 241/62 SOT 8 (Mum - Trib), the same should be ignored. It was also argued by the learned AR that even though the CRISIL Limited was its own comparable, however, in view of the fact that it is not functionally comparable, he requested for exclusion of the same and for this purpose he place reliance on the following decisions :—
	(i)
	 
	Dy. CIT v. Quark Systems (P.) Ltd. [2010] 38 SOT 307 (Chd.) (SB)

	(ii)
	 
	Stream International Services (P.) Ltd. v. Asstt. DIT [2013] 141 ITD 492/31 taxmann.com 227 (Mum. - Trib.)

	(iii)
	 
	Techbook International (P.) Ltd. v. Asstt. CIT [2014] 45 taxmann.com 517 (Delhi -Trib.)

	(iv)
	 
	Alcatel Lucent Technologies India (P.) Ltd. v. Dy. CIT [2014] 64 SOT 108/45 taxmann.com 244 (Delhi - Trib.)

	(v)
	 
	Tata Power Solar Systems Ltd. v. Dy. CIT [2014] 62 SOT 93/41 taxmann.com 340 (Mum. - Trib.)

	(vi)
	 
	Premier Exploration Services (P.) Ltd. TS-146-ITAT-2013- Delhi- TP Para 14

	(vii)
	 
	Stream International Services (P.) Ltd. v. Asstt. CIT [2013] 141 ITD 492/31 taxmann.com 227 (Mum. - Trib.)


5. We have considered rival contentions and found that CRISIL Limited was proposed by the assessee itself in its transfer pricing document after considering functional, assets, risk and economic analysis of the comparable company. At the very same time, the coordinate bench in the decision referred above by learned AR had held that in case of comparables having different year ending, the same should be ignored. Keeping in view the totality of facts, we restore for reconsideration of CRISIL Limited as comparable after considering assessee's contention regarding different year ending being followed by the assessee vis-à-vis CRISIL Limited. We direct accordingly.
6. In respect of ICRA Online Limited, we found that the information services segment was used for computation of margin in the transfer pricing study. The assessee itself has used it as a comparable in its transfer pricing study/comparables. Since functionally it is comparable with that of assessee, therefore, assessee's contention for exclusion of ICRA Online Limited has no merit.
7. With regard to In House Productions Limited, it was contended by the learned AR that In House Productions Limited is engaged in healthcare services and for this purpose our attention was invited to page 109 of the paper book. Our attention was also invited to the fact that updated margin of In House Productions were erroneously computed for the incorrect segment i.e.Media Division i.e. 31.16 per cent. As per learned AR, the correct computation of healthcare segment is 5.27%. Keeping in view the erroneous computation of margin and also the activities in which In House Productions Limited is engaged which is stated to be basically healthcare services, not comparable to the assessee, we restore this comparable back to the file of the AO/TPO/DRP for considering afresh in the light of our above observations.
8. In view of the above discussion, the matter is restored back to the file of the AO for deciding afresh in terms of our above observation. After recomputation, assessee should be considered for benefit of 5% range from the transfer price, if the same falls within + 5% as per the proviso to Section 92C(2) of I.T. Act. We direct accordingly.
9. The assessee has also alleged the disallowance of 25% of its foreign travelling expenses. We found that the disallowance has been made merely on the plea that evidence has been filed by the assessee on sample basis. On the other hand, learned AR drawn our attention to the detailed information furnished before the lower authorities in the form of statement giving details and purpose of foreign travelling expenses, place of foreign travelling, purpose of visit, name of person visited, amount incurred on travelling, boarding and lodging etc. However, the observation of the lower authorities were that some of the airways bills were not in the name of assessee company. Keeping in view the nature of assessee's business vis-à-vis necessity of journey undertaken which was essentially for the purpose of business, we direct the AO to restrict the disallowance to the extent of 10% of the expenditure so incurred in place of 25% made by the lower authorities.
10. In the result, appeal of the assessee is allowed in part in terms indicated hereinabove.
SUNIL 

*Matter remanded/In favour of assessee.
IT : Where for payment of advertisement charges not exceeding Rs. 20,000, provisions of section 194C would not apply
■■■
[2015] 54 taxmann.com 17 (Hyderabad - Trib.) 
IN THE ITAT HYDERABAD BENCH 'A'
Municipal Commissioner
v.
Deputy Commissioner of Income-tax*
P.M. JAGTAP, ACCOUNTANT MEMBER 
AND SMT. ASHA VIJAYARAGHAVAN, JUDICIAL MEMBER 
IT APPEAL NOS. 230 TO 233 (HYD.) OF 2014
[ASSESSMENT YEARS 2007-08 TO 2009-10] 
SEPTEMBER  18, 2014 
Section 194C, read with sections 201 and 201A, of the Income-tax Act, 1961 - Deduction of tax at source - Contractors/sub-contractors, payments to (Advertisement) - Assessment years 2006-07 to 2009-10 - Whether where payment made towards advertisement did not exceed Rs. 20,000, provisions of section 194C would not apply - Held, yes - Whether in respect of other payment towards advertisement, Assessing Officer should verify as to whether payee had declared respective income and paid tax thereon and, if so, assessee should not be held as 'assessee in default' for purpose of invoking provisions of sections 201 and 201A - Held, yes [Para 14] [In favour of assessee/Matter remanded] 
Circulars and Notifications : Circular No. 715 dated 8-8-1995 CBDT Circular No. 275/201/95-IT(B) dated 29-01-1997
FACTS
 
	■ 
	 
	During the survey it was found that the assessee did not deduct TDS on advertisement expenses. Thereafter, TDS assessments were completed.

	■ 
	 
	Before the Commissioner (Appeals), the assessee submitted that the payments were made to agents who in turn made the payment to publishers. It was further submitted that since the payments were made to agents, the provisions of section 194C were not applicable as the publishers included this amount as income in their respective returns.

	■ 
	 
	The Commissioner (Appeals) observed that as per Board's Circular No. 7l5, dated 8-8-1995 ([1995] 215 ITR (St.) 12) payments made to advertising agencies were clearly held liable to TDS.

	■ 
	 
	In view of the said circular, the Commissioner (Appeals) directed the Assessing Officer to compute the TDS liability if the amount paid exceeded the threshold limit for that particular assessment year.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the case of Hindustan Coca Cola Beverage (P.) Ltd. v. CIT [2007] 293 ITR 226 (SC) it has been held that be that, Circular No. 275/201/95-IT(B) dated January, 29, 1997, issued by the Central Board of Direct Taxes, in our considered opinion, should put an end to the controversy. The circular declares 'no demand visualised under section 201(1) of the Income-tax Act should be enforced after the tax deductor has satisfied the officer-in-charge of TDS, that taxes due have been paid by the deductee-assessee. However, this will not alter the liability to charge interest under section 201(1A) till the date of payment of taxes by the deductee-assessee or the liability for penalty under section 271C of the Income-tax Act'. [Para 12]

	■ 
	 
	Hence, the matter is remitted to the Assessing Officer to verify as to whether the payee has declared the respective income and paid tax thereon and if so, the assessee shall not be held as 'the assessee in default' for the purpose of invoking provisions of sections 201 and 201A. Further, from the details of the Commissioner (Appeals) order, the payments made towards advertisement do not exceed Rs. 20,000. [Para 13]

	■ 
	 
	The Assessing Officer is directed (i) not to apply the provisions of section 194C to the items listed above where payments do not exceed Rs. 20,000 (ii) verify whether tax has been paid by the payee with respect to the remaining payments towards advertisement and thereafter decide the issue in accordance with law. [Para 14]

	■ 
	 
	In the result, all the appeals of the assessee are allowed for statistical purposes. [Para 15]


CASE REVIEW
 
Hindustan Coca Cola Beverages (P.) Ltd. v. CIT [2007] 293 ITR 226/163 Taxman 355 (SC) (para 12) followed.
CASES REFERRED TO
 
Hindustan Coca Cola Beverages (P.) Ltd. v. CIT [2007] 293 ITR 226/163 Taxman 355 (SC) (para 8).
S. Rama Rao  for the Appellant. B. Rama Krishna  for the Respondent. 
ORDER
 
1. All the above appeals by the assessee are directed against the common order of the Commissioner of Income-tax (Appeals)-II, Hyderabad dated November 26, 2013 for the assessment years 2006-07 to 2009-10. Since the issues involved are common and all the four appeals belong to the same assessee, these appeals are clubbed and heard together and are being disposed of by this common order for the sake of convenience.
2. The common grounds of appeal raised by the assessee in all the four appeals are as under :
	1.
	 
	The learned Commissioner of Income-tax (Appeals) erred in holding that tax is to be deducted from the payments made towards advertisements.

	2.
	 
	The learned Commissioner of Income-tax (Appeals) erred in confirming the order of the Assessing Officer in demanding tax and interest under section 201(1) and 201(1A) of the Income-tax Act in respect of the payments made to the professionals.


3. Since the facts in all the four appeals are identical, we are narrating the facts as in I. T. A. No. 230/Hyd/2014 Mahabubnagar Municipality is a local authority of the Government of Andhra Pradesh. There was a TDS survey under section 133A in the premises of the assessee on February 16, 2009 to verify the compliance of TDS provisions. During the survey it was found that the assessee did not deduct TDS on contract payment, rent and on professional charges. Thereafter, TDS assessments were completed on March 23, 2011 for all the four assessment years 2006-07, 2007-08, 2008-09 and 2009-10.
4. During the course of appellate proceedings, the assessee submitted additional evidence under rule 46A of the Income-tax Rules, 1962. The Commissioner of Income-tax (Appeals) sent this information to the Assessing Officer and the Assessing Officer submitted his remand report vide letter dated November 5, 2013 and a copy of the remand report was sent to the assessee for his comments vide letter dated November 12, 2013 with a request to submit his comments/objections if any by November 26, 2013. Objections were submitted by the assessee on November 26, 2013. With regard to the payments made towards advertisement the, year-wise details are as under :
	Sl. No 
	Name 
	2006-07 (Rs.) 
	2007-08 (Rs.) 
	2008-09 (Rs.) 
	2009-10 (Rs.) 

	1.
	Ushodava Enterprises
	86,872
	32,086
	2,10,627
	1,39,587

	2.
	Praja Shakthi
	44,305
	30,000
	14,960
	0

	3.
	Deccan Advt
	10,000
	14,400
	91,000
	66,000

	4.
	Siyasath
	16,476
	0
	62,640
	20,000

	5. 
	Amoda Publication
	23,100
	0
	0
	78,878

	6.
	Telugu Frontline
	25,000
	0
	0
	0

	7.
	Mahaboomi
	0
	3000
	18,000
	0

	8.
	Munisif
	0
	38,800
	26,000
	0

	9.
	Mahabubnagar Times
	0
	6,000
	0
	0

	10.
	Rehaman Deccan
	0
	10,580
	0
	0

	11.
	Vartha
	0
	4,000
	31,500
	29,570

	12.
	Sahara India 
	0
	0
	5,000
	0

	13.
	Rastriya Sahara
	0
	0
	21,000
	0

	14.
	Baldia Samachar
	0
	0
	40,000
	0

	15.
	Aziz Publication
	0
	0
	35,760
	0

	16.
	Mosin Publication
	0
	0
	0
	1,25,000

	17.
	SPR Publication
	0
	0
	0
	28,000

	18.
	AGA Pub
	0
	0
	0
	1,21,016

	19.
	Kasturi
	0
	0
	0
	10,000

	20.
	Adut
	0
	0
	0
	20,000


5. Before the Commissioner of Income-tax (Appeals) the assessee submitted that the payments were made to agents who in turn made the payment to publishers. It was further submitted that since the payments were made to agents the provisions of section 194C are not applicable as the publishers included this amount as income in their respective returns.
6. The Commissioner of Income-tax (Appeals) observed that as per Board's Circular No. 715 dated August 8, 1995 ([1995] 215 ITR (St.) 12)) payments made to advertising agencies are clearly held liable to TDS. Question No. 1 of the said circular dealing with the subject of "Advertising" reads as under (page 12) :
"Question 1 : What would be the scope of an advertising contract for the purpose of section 194C of the Act ?
Answer : The term 'advertising' has not been defined in the Act. During the course of the consideration of the Finance Bill, 1995, the Finance Minister clarified on the floor of the house that the amended provisions of tax deduction at source would apply when a client makes payment to an advertising agency and not when advertising agency makes payment to the media, which includes both print and electronic media. The deduction is required to be made at the rate of 1 per cent. It was further clarified that when an advertising agency makes payments to their models, artistes, photographers, etc., the tax shall be deducted at the rate of 5 per cent. as applicable to fees for professional and technical services under section 194J of the Act."
7. In view of the above circular, the Commissioner of Income-tax (Appeals) directed the Assessing Officer to compute the TDS liability if the amount paid exceeds the threshold limit for that particular assessment year. Aggrieved the assessee is in appeal before us.
8. Learned counsel for the assessee Sri S. Rama Rao relied on the decision in the case of Hindustan Coca Cola Beverage (P.) Ltd. v. CIT [2007] 293 ITR 226/163 Taxman 355 (SC) and stated that in the present appeal, with regard to some payments, the payee has deducted tax at source, while in case of certain payments TDS provisions do not apply as the amount does not exceed Rs. 20,000.
9. With regard to deduction of TDS under section 194J towards payments made to professionals, learned counsel for the assessee submitted that the ground of appeal with respect to the same is not being pressed. Hence, we dismiss ground No. 3 in all the appeals.
10. Learned counsel for the assessee further submitted that the matter may be sent back to the Assessing Officer for verification as to whether TDS has been paid by the payee and also to identify the cases for which the provisions of TDS will not be applicable as the payment do not exceed Rs. 20,000.
11. The learned Departmental representative did not object to the issue being sent back to the Assessing Officer for the purpose of verification.
12. We have heard both parties. In the case of Hindustan Coca Cola Beverage (P.) Ltd. (supra) at para 10 it has been held as follows (page 230) :
"Be that as it may, Circular No. 275/201/95-IT(B) dated January 29, 1997, issued by the Central Board of Direct Taxes, in our considered opinion, should put an end to the controversy. The circular declares 'no demand visualised under section 201(1) of the Income-tax Act should be enforced after the tax deductor has satisfied the officer-in-charge of TDS, that taxes due have been paid by the deductee-assessee. However, this will not alter the liability to charge interest under section 201(1A) of the Act till the date of payment of taxes by the deductee-assessee or the liability for penalty under section 271C of the Income-tax Act'."
13. Hence, we remit the matter to the Assessing Officer to verify as to whether the payee has declared the respective income and paid tax thereon and if so, the assessee shall not be held as "the assessee in default" for the purpose of invoking provisions of sections 201 and 201A. Further, from the details at para 6.3 produced at page 6 of the Commissioner of Income-tax (Appeals) order, we find from the payments made towards advertisement the following do not exceed Rs. 20,000. 
	Sl. No. 
	Name 
	2006-07 (Rs.) 
	2007-08 (Rs.) 
	2008-09 (Rs.) 
	2009-10 (Rs.) 

	1
	Praja Shakthi
	
	
	14,960
	 

	2.
	Deccan Advt
	10,000
	14,400
	
	 

	3.
	Siyasath
	16,476
	
	
	 

	4.
	Mahaboomi
	
	3,000
	18,000
	 

	5.
	Mahabubnagar Times
	
	6,000
	
	 

	6.
	Rehaman Deccan
	
	10,580
	
	 

	7.
	Vartha
	
	4,000
	
	 

	8.
	Sahara India
	
	
	5,000
	 

	9.
	Kasturi
	
	
	
	10,000


14. The Assessing Officer is directed (i) not to apply the provisions of section 194C to the items listed above where payments do not exceed Rs.20,000 (ii) verify whether tax has been paid by the payee with respect to the remaining payments towards advertisement and thereafter decide the issue in accordance with law.
15. In the result, all the four appeals of the assessee are allowed for statistical purposes.
PAMPA 

*In favour of assessee/Matter remanded.
IT: Where certain assets were already transferred to assessee-society, assessee's claim for depreciation could not be rejected merely because those properties had not yet been registered in name of assessee 
IT: Merely because revenue authorities rejected assessee's claim for depreciation on account of non-registration of assets in name of assessee, it could not form a ground to pass penalty order under section 271(1)(c) 
■■■
[2015] 54 taxmann.com 334 (Rajasthan) 
HIGH COURT OF RAJASTHAN
Commissioner of Income-tax, Jaipur-II
v.
Jawahar Kala Kendra*
AJAY RASTOGI AND J. K. RANKA, JJ. 
D.B. IT APPEAL NO. 60 OF 2014†
SEPTEMBER  18, 2014 
Section 32 of the Income-tax Act, 1961 - Depreciation - Allowance/Rate of (Owner) - Assessment year 2005-06 - Whether where subsequent to formation of assessee society for promotion of art and culture, all assets belonging to kala kendra were transferred to assessee by State Government, merely because title had not been transferred or properties had not been registered in name of assessee under Indian Registration Act, 1908, depreciation could not be disallowed - Held, yes [Para 9] [In favour of assessee] 
Section 271(1)(c), read with section 32, of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment year 2005-06 - Penalty order was passed on ground that assessee wrongly claimed depreciation in respect of assets transferred by State Government while same was not registered in name of assessee-society - Whether said order deserved to be set aside - Held, yes [Para 11] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a cultural society generating creative artisitic activities through programs in the field of performing arts, visual arts, literature, electronic media and film, folklore, indigenous craft etc. It was constituted as an autonomous body by the Government of Rajasthan to preserve and promote art and culture in Rajasthan.

	■ 
	 
	Subsequent to constitution as a society, all the assets and liabilities relating to kala kendra were transferred to the assessee-society and incorporated in the books of the assessee society. The assessee claimed depreciation for the first time during the relevant year stating that the assets were transferred to it by the Government of Rajasthan.

	■ 
	 
	The Assessing Officer rejected assessee's claim holding that assessee did not provide any evidence in order to prove the change of ownership of the building and, therefore, the title still continued to be with the State of Rajasthan.

	■ 
	 
	The Commissioner (Appeals) allowed the claim of depreciation partly.

	■ 
	 
	The Assessing Officer thereafter imposed penalty under section 271(1)(c) on account of the depreciation which was disallowed by the appellate authority as well.

	■ 
	 
	The Commissioner (Appeals) sustained the penalty order.

	■ 
	 
	The Tribunal set aside penalty order holding that the assets were brought into the books of account and details of all assets were provided and, therefore, it could not be said that the depreciation was claimed wrongly by the assessee so as to be subjected with penalty under section 271(1)(c).

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	The Tribunal has rightly deleted the penalty for the reason that though the claim was disallowed by the Assessing Officer, thereafter, partly allowed by the Commissioner (Appeals) and further not pressed by the assessee, but the fact remains that the assessee-society was constituted as an autonomous body by an order issued by the Governor of Rajasthan to preserve and promote art and culture of Rajasthan and to contribute to the social and cultural development of the people of the State. It is also an admitted fact that subsequent to the said order of the Governor of Rajasthan, the assessee-society came to be formed and was registered under the Societies Registration Act, 1958 and the Commissioner has also granted registration under section 12A to the assessee society. [Para 8]

	■ 
	 
	It is an admitted fact and which has not disputed by the revenue that possession over the property is being enjoyed by the assessee and no claim of reclaiming the assets have been made by the State Government subsequent to transfer of the assets to the assessee-society. Merely because title has not been transferred or properties were not registered in the name of the assessee under the Indian Registration Act, depreciation could not be disallowed. Admittedly possession and user is of the assessee. [Para 9]

	■ 
	 
	Thus, the claim of depreciation was allowable and as such it cannot be said that the claim made by the assessee was wrong or inadmissible since beginning. [Para 10]

	■ 
	 
	Merely because the assessee did not challenge disallowance of depreciation further, is no reason to come to the conclusion that assessee is to be visited with penalty. In so far as the assessee is concerned when all facts and details of assets were before Assessing Officer than it cannot be said that assessee concealed particulars of income. [Para 11]

	■ 
	 
	The Tribunal has decided the issue after appreciation of evidence on record and facts found on record that the assets in question were duly disclosed and the assessee neither concealed income nor furnished inaccurate particulars of income. [Para 12]

	■ 
	 
	Thus, there is no infirmity or perversity in the order of the Tribunal so as to call for any interference of the Court. [Para 13]


CASE REVIEW
 
CIT v. Jawahar Kala Kendra [2014] 43 taxmann.com 159/222 Taxman 222/362 ITR 515 (Raj.) (para 10) followed.
CASES REFERRED TO
 
Mysore Mineral Ltd. v. CIT [1999] 239 ITR 775/106 Taxman 166 (Delhi) (para 9), CIT v. Oswal Agro Mills Ltd. [2011] 238 CTR 113 (Punj. & Har.) (para 9) and CIT v. Metalman Auto (P.) Ltd. [2011] 336 ITR 434/199 Taxman 149 (Mag.)/11 taxmann.com 51 (Punj. & Har.) (para 9).
Nikhil Simlote, Advocate  for the Appellant. 
JUDGMENT
 
J.K. Ranka, J.  - Instant appeal u/s 260-A of the Income Tax Act, 1961 (for short, IT Act) is directed against the order of the Income Tax Appellate Tribunal, Jaipur Bench, Jaipur (for short, "ITAT") dt.23/01/2014 passed in ITA No.821/JP/2011 and pertains to assessment year 2005-06 where the ITAT had deleted penalty u/s 271(1)(c) of the IT Act.
2. The brief facts, as emerging on the face of record, are that the respondent-assessee is a cultural society generating creative artistic activities through programs in the field of performing arts, visual arts, literature, electronic media & film, folklore, indigenous craft etc.. The assessee-society was constituted as an autonomous body by the Government of Rajasthan vide order dt.11/08/2003 to preserve and promote art and culture in Rajasthan and to contribute to the cultural and social development of the people of the State. Consequent to the order dt.11/08/2003, the assessee-society came to be formed and was registered under the Societies Registration Act, 1958 on 19/09/2003. During the course of hearing before the Assessing Officer (for short, the "AO'), the registration certificate, memorandum of association were also placed on record. It has also been granted registration u/S 12A. Prior to the constitution of the assessee-society, Jawahar Kala Kendra was managed by the Government of Rajasthan. On its constitution as a society, all the assets and liabilities were transferred and incorporated in the booksof the assessee-society. The Chairperson of the assessee-society is the Chief Minister of the State of Rajasthan and all other members of the governing body are persons of eminence. On the transfer of assets in its books of accounts, the assessee-society recorded the value of the land of Jawahar Kala Kendra at Rs.42.62 crores and building at Rs.9.05 crores in its books of account as on 01/08/2004.
3. The short controversy involved in the instant appeal is that the assessee claimed depreciation for the first time during the previous year relevant to the year under appeal stating that the assets were transferred to it by the Government of Rajasthan on 11/08/2003 and since then the assessee-society started functioning independently w.e.f. 01/08/2004 and accordingly the depreciation was claimed on the assets which were transferred to it and it was submitted by the respondent-assessee that at least on and from 01/08/2004, when the assessee-society started functioning independently, then the depreciation is allowable. However, it appears that because the assessee did not provide any evidence in order to prove the change of ownership of the building and assets from the Government of Rajasthan to the assessee-society and on records, the title still continued to be with the State of Rajasthan consequently the AO observed that since the assessee-society was not the owner, therefore, the depreciation cannot be allowed.
4. It appears from the order of the penalty passed by the AO that the Commissioner of Income Tax (Appeals)-II, Jaipur (for short, the "CIT(A)" partly allowed the claim of depreciation at Rs.28,30,694/- as against the total claim of Rs.1,90,31,645/- and that it disallowed claim of depreciation to the extent of Rs.1,62,00,951/-, it appears that neither the Revenue nor the assessee-society challenged the said dis-allowance/allowance of the depreciation by the CIT(A) in further appeal. It is noticed that the penalty u/s 271(1) (c) stands imposed on account of the depreciation which was disallowed by the ld. AO and upheld in further appeal before the appellate authority on Rs.1,62,00,951/-. According to the AO the assessee concealed the particulars of income. The CIT(A) in appeal sustained the penalty u/s 271 (1) (c) of the Act by observing that wrong/excessive and prima facie inadmissible claim of depreciation was made and since there was no ownership with the assessee, therefore, depreciation could not have been claimed by the assessee and thus he sustained penalty u/s 271(1)(c).
5. The assessee carried the matter in further appeal before the Tribunal who by the impugned order has deleted the penalty and allowed the relief as aforesaid by observing that admittedly the assets were brought into the books of accounts and details of all assets were provided and therefore it cannot be said that the depreciation was claimed wrongly by the assessee so as to be subjected with penalty u/s 271(1)(c) and accordingly deleted the penalty.
6. Ld. Counsel for the Revenue contended that the Tribunal has gone wrong in deleting the penalty as the assets brought in by the assessee, were never owned by the assessee as the assessee did not possess the title deed and unless and until it possesses the title deed or an assessee becomes owner, depreciation cannot be claimed and admittedly in view of this fact there was a wrong claim or a claim which was patently inadmissible, therefore, the assessee was not at all entitled for depreciation and even the disallowance of depreciation was not challenged further and attained finality and on these findings, the claim of depreciation was held to be inappropriate/ inadmissible and therefore, the AO rightly imposed penalty which was sustained by the CIT(A) and the Tribunal by deleting the penalty is unjustified, thus he contended that the order of the Tribunal is perverse and substantial question of law arise out of the order of the Tribunal.
7. We have considered the arguments advanced by the counsel for the appellant and have perused the impugned order as well as further order of CIT (A).
8. In our view, the Tribunal has rightly deleted the penalty for the reason that though the claim was disallowed by the AO, thereafter, partly allowed by the CIT(A) and further not pressed by the assessee, but the fact remains that the assessee-society was constituted as an autonomous body by an order dt.11/08/2003 issued by the Governor of Rajasthan to preserve and promote art and culture of Rajasthan and to contribute to the social and cultural development of the people of the State. It is also an admitted fact that subsequent to the said order of the Governor of Rajasthan, the assessee-society came to be formed and was registered under the Societies Registration Act, 1958 and the Commissioner of Income Tax has also granted registration u/s 12A to the assessee-society.
9. It is also an admitted fact and which has not disputed by the Revenue that possession over the property is being enjoyed by the assessee-respondent and no claim of reclaiming the assets have been made by the State Government subsequent to transfer of the assets to the assessee-society. In our view, merely because title has not been transferred or properties not registered in the name of the assessee under the Indian Registration Act, depreciation cannot be disallowed. Admittedly possession and user is of the assessee. It would be appropriate to mention that this Court in Commissioner of Income Tax Jaipur-II Vs. M/s. Jawahar Kala Kendra, (the present assessee) vide order dt.03/01/2014 in DB Income Tax Appeal NO.121/2012 had upheld the finding of the Tribunal for allowing depreciation to the respondent-assessee in the assessment year 2007-08 and in the aforesaid order, this Court has relied upon the judgment of the Hon'ble Apex Court in the case of Mysore Mineral Ltd. v. CIT: [1999] 239 ITR 775/106 Taxman 166 Delhi High Court in the case of CIT v. Oswal Agro Mills Ltd [2011] 238 CTR 113; Punjab & Haryana High Court, in the case of CIT v. Metalman Auto (P.) Ltd. [2011] 336 ITR 434/199 Taxman 149 (Mag.)/11 taxmann.com 51 and after relying upon the said judgments ultimately observed as under:—
" In our view, on the face of record, we are of the clear opinion that the assessee-society had rightly been allowed depreciation by the CIT(A) and the ITAT, as the assessee-society became owner of the said assets and was actually using the property in its own right as an owner on and from the date of order of the Governor and formation of society."
10. In view of what we have held in the assessee's own case for the assessment year 2007-08, the claim of depreciation was allowable and as such it cannot be said that the claim made by the assessee was wrong or inadmissible since beginning.
11. Merely because the assessee did not challenge further, is no reason to come to the conclusion that assessee is to be visited with penalty. In so far as the assessee is concerned when all facts and details of assets were before AO than it cannot be said that assessee concealed particulars of income.
12. In our view, the Tribunal has decided the issue after appreciation of evidence on record and facts found on record that the assets in question were duly disclosed and the assessee neither concealed income nor furnished inaccurate particulars of income.
13. We do not find any infirmity or perversity in the order of the ITAT so as to call for any interference of this Court. In our view, no substantial question of law arises or is required to be considered.
14. Consequently, the appeal, being devoid of merit, is hereby dismissed in limine.
SUNIL 

*In favour of assessee.
†Appeal arising from order of ITAT, Jaipur in IT Appeal No. 821/JP/2011 dated 23-1-2014. 
IT : Where no plausible reason was extended by assessee for errors in vouchers and in other account books, rejection of books of account was justified
■■■
[2015] 54 taxmann.com 320 (Rajasthan) 
HIGH COURT OF RAJASTHAN
Commissioner of Income-tax-I, Jodhpur
v.
Mangilal Choudhary*
GOVIND MATHUR AND VIJAY BISHNOI, JJ. 
D.B. IT APPEAL NO.160 OF 2010†
SEPTEMBER  18, 2014 
Section 145 of the Income-tax Act, 1961 - Method of accounting - Rejection of accounts (Errors in books of account) - Assessment year 2006-07 - Whether where no plausible reason was extended by assessee for errors in vouchers and in other account books, rejection of books of account by Assessing Officer and additions made thereon was justified - Held, yes [Paras 10 and 11] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee derived income from execution of contract work awarded by different departments of the Government and declared profit on total contract receipts.

	■ 
	 
	The Assessing Officer rejected the books of account of the assessee and estimated the net profit of assessee by applying a net profit rate of 12.5 per cent on the contract receipts. Accordingly, an addition was made.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer.

	■ 
	 
	On further appeal, the Tribunal deleted the addition made by the Assessing Officer.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the instant case the Assessing Officer by relying upon several errors and incompleteness in the books of account decided to invoke the authority as per section 145(3). Suffice to mention that no plausible reason was extended by the assessee for errors in the vouchers and in other accounts books. The Tribunal without examining the errors pointed out by the Assessing Officer reversed the order of assessment and its affirmance by the Commissioner (Appeals) by relying upon the principle that the vouchers submitted are not required to be treated untrue. The Tribunal did not choose to examine the fact that no plausible reason was extended by the assessee to satisfy the Assessing Officer about their truthfulness. [Para 10]

	■ 
	 
	The appeal, thus, deserves acceptance, hence is allowed. The order passed by the Tribunal is declared illegal and, therefore, the same is quashed. The order passed by the Assessing Officer is affirmed. [Para 11]


Sheetal Kumbhat  for the Appellant. 
JUDGMENT
 
Govind Mathur, J. - The substantial question of law for adjudication before us in this appeal is "whether on the facts and in the circumstances of the case the Income Tax Appellate Tribunal was justified in holding that the provisions of Section 145(3) of the Act of 1961 are not applicable in the present case?"
1.1 The facts in the appeal are that the assessee derives income from execution of contract work awarded by different departments of the Government. During the assessment year 2006-07 the appellant declared profit of Rs.22,24,001/- on total contract receipts of Rs.3,51,51,351/- subject to depreciation and interest on third parties. A net profit in a tune of Rs.5,25,268/-including interest received on Fixed Deposit Receipts yielding a net profit rate of 1.1% as against 1.15% in the immediately preceding year. The Assessing Officer considered the declared net profit quite low, thus, called upon the assessee to explain as to why a net profit rate @ 12.5% be not applied. The Assessing Officer while rejecting the accounts books of the assessee pointed out certain discrepancies in the books of accounts with specific assertion that no stock register was maintained, attendance register-muster roll suffers from serious defects, vouchers of purchase and expenses are self-prepared, no work in progress was shown and the identity of the creditors was not borne out in the accounts books. With this background he invoked the power as per provisions of Section 145(3) of the Income Tax Act, 1961.
2. The Assessing Officer estimated the net profit of assessee by applying a net profit rate of 12.5% on the contract receipts keeping in view certain judgments of different High Courts. Accordingly, an addition of Rs.24,67,880/- was added in the income return furnished by the assessee.
3. An appeal preferred by the assessee before the Commissioner of Income Tax (Appeals), Jodhpur giving challenge to the order of assessment came to be rejected by judgment dated 29.7.2009. The Commissioner while rejecting the appeal held that the Assessing Authority while invoking provisions of Section 145(3) of the Act of 1961 arrived at the conclusion that the Assessing Officer was rightly not satisfied about correctness and completeness of the account of the assessee.
4. The assessee further challenged the order passed by the Commissioner of Income Tax (Appeals) by approaching the Income Tax Appellate Tribunal, Jodhpur Bench, Jodhpur. The Income Tax Appellate Tribunal by its order dated 31.5.2010 accepted the appeal and deleted the addition made by the Assessing Officer in the income return by the assessee.
5. In this appeal before us the submission of learned counsel for the revenue is that the Assessing Officer being not satisfied with the correctness and completeness of the accounts of assessee decided to apply the method of accounting as per Section 145(3) of the Act of 1961. The decision of the Assessing Authority was based on objective consideration of the books of accounts maintained by the assessee and, therefore, the Income Tax Appellate Tribunal erroneously interfered with the discretion of the Assessing Officer. It is emphasised that the Income Tax Appellate Tribunal has not taken into consideration the reasons given by the Assessing Officer for being not satisfied with correctness and completeness of the accounts maintained by the assessee.
6. Heard learned counsel for the appellant.
Sub-section (3) of Section 145 of the Act of 1961 provides that where the Assessing Officer is not satisfied about the correctness or completeness of the accounts of the assessee, or where the method of accounting provided in sub-section (1) or accounting standards as notified under sub-section (2), have not been regularly followed by the assessee, the Assessing Officer may make an assessment in the manner provided in Section 144.
7. In the case in hand the Assessing Officer invoked the authority under sub-section (3) of Section 145 being not satisfied about the correctness and completeness of the accounts of the assessee. The Assessing Officer in detail referred errors and incompleteness in the books of accounts. The defects/discrepancies noticed by the Assessing Officer are as under:—
	"(i)
	 
	The assessee has not maintained any register containing details regarding purchase of materials, consumption of raw-materials etc. on day to day and site wise basis. As such the expenses incurred on material and daily and site wise consumption thereof are not subject to verification so is the position with regard to the value of closing stock.

	(ii)
	 
	The attendance register produced revealed that no site-wise attendance register/muster-rolls have been maintained and only one register (in three volume) has been maintained for marking the attendance of all the laborers working at various sites of far away places like Jodhpur, Sirohi, Khinwara, Abu Road, Jojawar, Sadri-Ranakpur, Bijapur-Goria etc. In this Register also only names of persons are mentioned without any other identification like father's name, address, category of the worker like Mistry, Met, Karigar, Mazdoor etc. and against them "P" is marked by the assessee's men. No date wise signatures are obtained in the register though they put their signatures on the stamps affixed to it showing the payment. Even the name of the Sites is no where mentioned in the register where the laborers have worked. Marking attendance in one register for all these sites is impossible on daily basis as the assessee resides at Pali whereas the works were carried out at various far away places mentioned above i.e. Jodhpur, Sirohi, Khinwara, Abu Road, Jojawar, Sadri-Ranakpur, Bijapur-Goria etc. Further in the register stamped receipts for payments are shown almost at all pages only for 21, 22, 24 & 26 persons, whereas the payments are shown on these pages for 32 persons. When these defects are pointed out it has been submitted by the AR that the assessee used to visit all these sites daily on his vehicle and mark the attendance of the laborers by himself. As regards the non availability of revenue stamps on these registers his argument is that it happened due to non availability of the same in the site. Both the arguments are put forth only for the sake of arguments and is not acceptable. It is also noticed that the assessee has shown payment of wages to male and female workers at the same rates whereas no such practice is prevalent in the field of road construction. Thus the so-called attendance register is not reliable and hence the labour & wages payment shown at Rs.89,54,480/- is not verifiable.

	(iii)
	 
	The vouchers produced before me for purchases of materials and expenses are self-prepared vouchers. Even these vouchers do not contain name & address of the persons to whom the payments have been made. On the cash payment vouchers for expenses no voucher No. is maintained. Payments for purchases of raw materials like, stone, grit, sand, soil etc. were made in cash also. Out of total purchase of soil at Rs.6,37,220/- only a payment of Rs.81,600/-was through cheque and the remaining payments were made in cash where identity of the recipients are not verifiable.

	(iv)
	 
	The assessee has shown sundry creditors to the tune of Rs.1,26,56,471/-. Only names of individuals are given in respect of these creditors and identity of these creditors is not proved though sufficient opportunity has been given. Even the name of father of these creditors is not available rendering their address incomplete.

	(v)
	 
	Verification of ledger revealed that cash payments exceeding Rs.20,000/- were made to the creditors on various dates during the year, who were last year's creditors, having opening balances and such creditors have also no address or identity, rendering the creditors unverifiable. Thus, the creditors shown are not verifiable, meaning thereby that the expenses/ purchases shown against them are not subject to verification."


Beside the above, the Assessing Officer found that the assessee was having continuous work in several contracts awarded to him and he was continuing with several works at various sites at the end of accounting year and it was not possible to believe that even after having work remaining to be completed with him he would have stopped his work on different sites in the month of March. The expenses claimed by the assessee were not even accrued on the last day of accounting year.
8. The Commissioner of Income Tax (Appeals) after examining the errors and incompleteness pointed out by the Assessing Officer affirmed the order of assessment. The Income Tax Appellate Tribunal by the order impugned held that the purchase and sales are found vouched and plausible reasons has been assigned for declining profit rate, the trading result shown by the assessee cannot be taken to be untrue.
9. Under Section 145(3) of the Act of 1961 the requirement is that the Assessing Officer must be satisfied about correctness and completeness of the accounts of the assessee. Mere submission of vouchers is not sufficient to arrive at the conclusion that the trading result shown by the assessee are true. The Assessing Officer while making assessment of return can reject the same as unreliable, if important transactions are omitted therefrom or if proper particulars in vouchers are not forth coming or if they do not include entries relating to several relevant facts necessary to compute income. The rejection of accounts would always be justified when the accounts books are found unreliable, incorrect or incomplete for valid reasons.
10. In the case in hand the Assessing Officer by relying upon several errors and incompleteness in the books of accounts decided to invoke the authority as per Section 145(3) of the Act of 1961. Suffice to mention that no plausible reason was extended by the assessee for errors in the vouchers and in other accounts books. The Income Tax Appellate Tribunal without examining the errors pointed out by the Assessing Officer reversed the order of assessment and its affirmance by Commissioner of Income Tax (Appeals) by relying upon the principle that the vouchers submitted are not required to be treated untrue. The tribunal did not choose to examine the fact that no plausible reason was extended by the assessee to satisfy the Assessing Officer about their truthfulness.
11. The appeal, thus, deserves acceptance, hence is allowed. The order impugned dated 31.5.2010 passed by Income Tax Appellate Tribunal in ITA No.550/JU/2009 (Annexure-3) is declared illegal and, therefore, the same is quashed. The order passed by the Assessing Officer dated 22.12.2008 (Annexure-1) is affirmed.
PAMPA 

*In favour of revenue.
†Arising out of order of Tribunal in IT Appeal No. 550/JU/2009 dated 22-12-2008. 
IT : Where assessee could not give satisfactory reason for increase in conversion charges paid to its sister concern, part of such conversion charges was disallowed under section 40A(2)
■■■
[2015] 54 taxmann.com 411 (Calcutta) 
HIGH COURT OF CALCUTTA
Prakash Engineering Works
v.
Commissioner of Income-tax*
SOUMITRA PAL AND DEBANGSU BASAK, JJ. 
IT APPEAL NO. 59 OF 2004†
SEPTEMBER  18, 2014 
Section 40A(2) of the Income-tax Act, 1961 - Business disallowance - Excessive or unreasonable payments (Conversion charges) - During relevant assessment year assessee paid conversion charges to a company in which it was having substantial interest - Assessing Officer disallowed payments being excessive/unreasonable - Assessee could not explain that conversion charges paid was equal to market price - Whether disallowance of conversion charges was justified - Held, yes [Para 8] [In favour of revenue] 
Soumitra Mukherjee, H.B. Dubey, Mukesh Mishra and P. Dudhuria, Advs.  for the Appearing Parties. 
ORDER
 
1. The Court : This appeal under Section 260A of the Income Tax Act, 1961 is from an order dated 18th September, 2003 passed by the learned Income Tax Appellate Tribunal "A" Bench, Kolkata in ITA No.1475 (Kol.)/2001 for the assessment year 1994-95 on the following questions:
	"(i)
	 
	Whether the burden to prove that any expenditure respect of which payment is made to a person referred to in Section 40A(2) (b) is excessive or unreasonable within the meaning of Section 40A(2) (A) is on the assessing officer can and the Tribunal was justified in law in casting the burden upon the appellant to show that the conversion charge paid by it was equal to the market rate or was not excessive or unreasonable?

	(ii)
	 
	Whether the initial explanation offered by the assessee assuming that the burden lay on the assessee amounts to discharge of the burden and shifting of the onus on the assessing officer and in the facts and circumstances of the case could the assessing officer disagree with the offer without adequate materials to deny the explanation and alternatively could the onus shift on the assessee and would the assessee be entitled to an opportunity to explain the point of disagreement noted by the assessing officer?

	(iii)
	 
	Whether the tribunal was justified in law in disallowing Rs.766.76 per M.T. in respect of pig from and C.I. Scrap out of the conversion charge of Rs. 2.766. 76 per M.T. under Section 40A(w2) as excessive and unreasonable and its purported findings in that behalf are arbitrary, unreasonable and perverse?"


2. Mr. Mukherjee, learned Advocate appearing for the appellant, submits that the order passed by the Tribunal is perverse as there is no basis for accepting conversion charges at Rs.2000/- per M.T. Prayer is made to remand the matter before the Assessing Officer for fresh assessment.
3. Mr. Dudhuria, learned Advocate appearing for the Revenue, submits that in view of the letter dated 21st November, 1998 issued by Marcandy Prasad Radha Krishna Prasad Private Ltd., the sister concern of the appellant, justifying the imposition of higher rate for conversion charges and as the entire issue has been dealt with by the Tribunal specifically, the order under challenge is just and proper.
4. We find that the Assessing Officer while disallowing the claim of the appellant had found as under:
"On scrutiny it reveals that assessee paid conversion charge to M/s Marcandi Prasad Radha Prasad, 65, G.T. Road, Howrah. The assessee firm paid conversion charge to the above mentioned party during the F.Y. 92-93 corresponding to A.Y. 93-94 @ 1749.04 per Mt. but during the F.Y.93-94, relevant to A.Y. 94-95 assessee paid conversion charge to the same party @ 2766.76 per M.T. On query, the assessee firm submitted explanation vide letter dt.27.2.97, submitted before me on 28.2.97 that "assessee has not occupied any factory and all the production has been made by outsider to fulfil the contract in time high rate of conversion charge was paid". Considering the relationship between the assessee firm and concerned party (Marcandi Pd. Radha Pd (P.) Ltd.) with whom assessee holding 37200 shares, it is more or less established that so far as expenditure or conversion charge is concerned, the assessee firm had made undue favour to said party by allowing conversion charge at exorbitantly high rate as compared to earlier year. After admitting the fact that there may be some increase in conversion charge in relevant year, I think Rs. 2000/- per M.T. should be optimum rate.
In view of the above observation conversion charge (2766-76-2000) = 766.76 per M.T. is disallowed u/s 40A (2) of I.T. Act as excessive and unreasonable. Hence Rs. (1033.652 x 766.76) = 792563/- is disallowed."
5. Being aggrieved, the appellant preferred appeal before the C.I.T. (A) who had allowed the appeal by holding as under:
"I have considered the facts of the case as well as the submission made by the learned A.R. of the Appellant. Since all the payments were made by A/C Payee cheque and the I.T.O. could not found any defect in respect of payment made to Marcandy Prasad Radhakrishna Prasad Pvt. Ltd. and also failed to cite any comparable case of any other party in the same line of business the disallowance amounting to Rs. 7,92,563/- out of conversion charges appears to be based on suspicion and surmise and not on any documentary evidence. As such the entire amount of disallowance is deleted".
6. Aggrieved by the said order, the Revenue preferred appeal before the Tribunal. The Tribunal while allowing the appeal, inter alia, held as under:
"It has not been disputed by the assessee that the assessee has substantial interest in M/s. Mercandy Pd. Radha Pd. P. Ltd. wherein they held 37200 shares the case of the assessee rates only in the ground that during the year under consideration there were conversions of railway sleeper scrap in addition to pig iron and C.I. Scrap though in earlier year there was a conversion of Pig iron and C.I. scrap only and that the melting loss of railway sleeper scrap is more than other cases we have carefully perused the statement of total quantity got converted by the assessee through M/s. Marcandy Pd. Radha Pd. P. Ltd. during the year under consideration as well as in the immediate preceeding assessment year. We find that during the year under consideration the assessee got converted pig iron and C.I. Scrap to the extent of 476.417 M.T. and 49.260 M.T. respectively The Assessee has not given any explanation as to why the conversion charges in respect of pig iron and C.I. Scrap has been made at a rate of 2766.76 per M.T. as compared to 1749.04 M.T, paid in the last year there is no reason to Pay higher rate of conversion charges in respect of pig iron and C.I. Scrap. The Assessee's case is only that the quality of railway sleeper scrap is generally of rough and of rejected sleeper and having of good amount of dust and rust resulting in the melting loss at a higher percentage than pig iron and C.I. Scrap. Therefore paying the higher rate of conversion charges in respect of railway sleeper scrap can be well understood but we fail to understand the reason for making the higher rate of conversion charges in respect of pig iron and C.I. Scrap. The Assessee has also not furnished any information or evidence to show that even the rate of 2766.76 M.T. on account of conversion of pig iron and C.I. Scrap is equal to the market rate the assessee has nowhere pleaded that the rate of 2766. 16 paid for conversion of pig iron & C.I. Scrap is reasonable and not excessive having regard to the legitimate need of the business and the market value of the matter we are therefore of the considered view that the rate of 2766. 76 paid by the Assessee to M/s. Marcandy Pd. Radha Pd. P. Ltd. on account of the conversion charges of pig iron & C.I. Scrap is excessive and unreasonable and is liable to be disallowed to the extent of its being so excessive or unreasonable. The rate of conversion adopted by the A.O. at Rs. 2,000/- per M.T. for the year under consideration is found reasonable and proper in as much as the assessee has not disputed as such this rate adopted by the A.O. We therefore direct to allow the deduction of conversion charges for pig iron & C.I. scrap @ Rs. 2,000/- per M.T. and to allow the conversion charges in respect of railway sleeper scrap @ Rs. 2,766.76 per M.T. as claimed by the Assessee. The A.O. shall modify the assessment order accordingly".
7. We find that though Mr. Mukherjee submits that no opportunity was granted to the appellant, however, the Assessing Officer had specifically noted that the rate of conversion adopted by the Assessing Officer was not disputed by the assessee. It is also evident from the letter dated 21st November, 1998 that the sister concern had explained for charging rate of conversion charges at 2766.76 for the accounting year 1993-94.
8. As the Tribunal had dealt with the facts specifically, and as the entire issue relates to fact, we are of the view the order under challenge calls for no interference.
9. Hence, Appeal is dismissed.
VARSHA 

*In favour of revenue.
†Arising out of order of ITAT, Kolkata in IT Appeal No. 1475 (Kol.)/2001 for assessment year 1994-95, dated 18-9-2003. 
IT : Plastic pouch development expenses being in nature of scientific research or acquisition of patent rights or copy right would come under purview of section 35 or 35A; said expenses were not allowable under section 37(1)
■■■
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HIGH COURT OF CALCUTTA
Standipack (P.) Ltd.
v.
Commissioner of Income-tax, Kol-IV*
SOUMITRA PAL AND DEBANGSU BASAK, JJ. 
IT APPEAL NO. 506 OF 2004
SEPTEMBER  18, 2014 
Section 35, read with sections 35A and 37(1), of the Income-tax Act, 1961 - Scientific research expenditure (Plastic pouch development expenses) - Assessee was engaged in manufacturing plastic pouches - Under an agreement, one HGF produced certain sample of pouches on its behalf - Thereafter, assessee made payment to HGF - Whether pouch development expenses were in nature of scientific research or acquisition of patent rights or copyright and came under purview of section 35 or 35A - Held, yes - Whether, therefore, said expenses was not allowable under section 37(1) - Held, yes [Para 8] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee company, engaged in manufacuring of plastic pouches, incurred expenditure for pouch development and claimed deduction under section 37.

	■ 
	 
	The Assessing Officer held that said pouch development expenses were in the nature of scientific research or acquisition of the patent rights or copy rights and came under the purview of section 35 or 35A. As none of the conditions mentioned in those sections were fulfilled, the expenditure so debited was disallowed.

	■ 
	 
	On appeal, the Commissioner (Appeals) held that said expenditure was revenue expenditure, therefore, allowed deduction under section 37.

	■ 
	 
	On revenue's appeal, the Tribunal confirmed the order of the Assessing Officer.

	■ 
	 
	On appeal:


HELD-I
 
	■ 
	 
	Since it is found that the Assessing Officer and the Tribunal had dealt with the fact as to whether the expenses for pouch development are allowable or not which, is a question of fact, on this score also, the order of the Tribunal need not be interfered with. Therefore, the question Nos. 2 and 3 are answered in the affirmative, against the assessee and in favour of the revenue. [Para 8]


CASE REVIEW-I
 
Standipack (P.) Ltd. v. CIT [2013] 350 ITR 251 [2012] 211 Taxman 144/27 taxmann.com 150 (Cal.) (para 3) followed.
CASES REFERRED TO
 
Standipack (P.) Ltd v. CIT [2013] 350 ITR 251/[2012] 211 Taxman 144/27 taxmann.com 150 (Cal.) (para 3).
Md. Nizamuddin, Advocate for the Respondent.
ORDER
 
1. The Court : Even on second call, none appears on behalf of the appellant. We find that the appeal was admitted on the following questions :
	'(1)
	 
	Whether, on the facts and circumstances of the case, the Tribunal misdirected itself in law and it adopted a wholly erroneous approach in confirming the disallowance of overseas travel (Rs. 1,29,382/-) and education expenditure (Rs. 10,42,012/-) in the aggregate sum of Rs. 11,71,394/- incurred by the Appellant/Assessee company herein in respect of its trainee employee, Sri Saumya Meattle and whether and its findings on the aforesaid issue are vitiated in law having been recorded by it without any material and/or in disregard of the undisputed material facts including the relevant and vital evidences on record and whether such findings are wholly unreasonable and/or otherwise perverse ?

	(2)
	 
	Whether, on the facts and in the circumstances of the case, the Income Tax Appellate Tribunal was justified in law in concurring with the decisions of the Assessing Officer that the "Pouch Development Expenses" of 6 lakhs claimed by the assessee as deduction under section 37(1) was not allowable under the said provision of the Income Tax Act, 1961 as the Assessing Officer was of the opinion that such business expenses, if at all, could have been claimed under section 35 and/or 35A of the said Act ?

	(3)
	 
	Whether, the Income Tax Appellate Tribunal was justified in law in concurring with the Assessing Officer that for the purpose of computing business income, the Assessing Officer could compel the assessee to press its claim for deduction under another section of the Income Tax Act instead of the one under which the assessee had pressed its claim ?'


2. Heard Mr. Nizamuddin, learned advocate for the respondent/revenue.
3. So far as the first question is concerned, we find that it is covered by assessee's own case in Standipack (P.)Ltd. v. CIT [2013] 350 ITR 251/[2012] 211 Taxman 144/27 taxmann.com 150 (Cal).
4. Therefore, the said question is answered in the negative, in favour of the revenue and against the appellant.
5. So far as the second and third questions are concerned, we find they are inter-related.
We find that the assessing officer while negating the claim of the appellant had held as under :
"The assessee has, during the course of the hearing of the proceedings, produced samples of pouches claimed to have been developed by the said concern on its behalf. The issue has been examined in details. The expenditure to be allowable u/s.37 of the I.T. Act 1961 should be neither an expenditure (not being described u/s.30 to 36) and not being in the nature of capital expenditure nor personal expenses of the assessee laid out on expenses fully and exclusively for the purpose of the business or profession shall be allowed in computing the income chargeable under the head 'profits & gains of business or profession'. On a plain reading of the Section it is, therefore, clear that the expenses to be allowable u/s.37(l) of the Act, it should be any expenditure of the nature which comes under the purview of Section 35 or 35A of the Act. This particular expenditure of pouch development expenses are clearly is in the nature of scientific research or acquisition of the patent rights or copy rights and comes under the purview of Section 35 or 35A of the Act. As none of the conditions mentioned in those Sections are fulfilled in this case, the expenditure so debited in the profit and loss account is disallowed."
6. On appeal by the assessee, the CIT held, inter alia, as under :
"I have examined the above submission of the appellant and have gone through pages 4 to 6 of the assessment order where this has been discussed in detail by the AO. From the submission of the appellant I find that the expenditure was incurred for developing a product which was utilized by the appellant in completing the plastic pouches which it was selling. The manufacture of the film which was entrusted to another company could not be considered as a scientific research as it was not in the nature of research. It was only the nature of producing an article which the appellant required in its business and manufacture. The AO therefore was not justified in concluding firstly that the expenditure was capital in nature and therefore was under the provision of sections 35 or 35A of the Act. The appellant did not incur the expenditure for acquiring any copy rights and therefore neither of these two sections are applicable in the appellant's case. The expenditure was purely and simply a revenue expenditure incurred for the purposes of appellant's business. The appellant is therefore entitled to deduction with respect to the sum of Rs.6 lakhs. Ground number (6) of the appeal is therefore allowed and the addition of Rs.6 lakhs deleted."
7. Being aggrieved, on this issue the revenue preferred appeal before the learned Tribunal which had held, inter alia, as under :
"12. We have heard the rival submissions and perused the record. We have noticed that during the year under consideration the assessee debited to its P/L account an amount of Rs.6 lakhs and claimed to have been incurred for the development of pouches which it is manufacturing in its own factory and selling to different concerns. The expenses was not incurred by the assessee company itself but under an agreement with HGF Laminates Division of Paharpur Industries Limited, the amount was paid to them on behalf of the assessee company. On examination of further details filed by the assessee the assessing officer noticed that the expenditure is in the nature of research work. The assessing officer brought to the notice of the assessee that proper section dealing with this sort of expenditure are section 35 & 35A of the I.T. Act. None of the conditions specified in the sections are fulfilled in the case of the assessee. The assessee was requested by the assessing officer to explain why the expenditure should not be disallowed. We have noticed that the assessee during the course of hearing of the proceedings produced samples of pouches claimed to have been developed by M/s. H.G.F. Laminates Division of Paharpur Industries Limited on his behalf. The assessing officer held that the expenditure is allowable u/s. 37 of the I.T. Act should be neither expenditure (not being described u/s.30 to 36) and not been in the nature of capital expenditure nor personal expenses of the assessee laid out on expenses fully and exclusively for the purpose of the business or profession shall be allowed in computing the income chargeable under the head "Profits & Gains of business or profession.". The assessing officer has mentioned that on a plain reading of section it is, therefore, clear that the expenditure to be allowed u/s.37(l) of the Act, it should be any expenditure in nature which comes under the purview of section 35 or 35A of the Act. He expressed the opinion that this particular expenditure of "Pouch Development Expenses" are clearly in the nature of scientific research or acquisition in the nature of the patent rights and copy rights u/s.35 & 35A of the Act. The assessing officer mentioned in his order that as none of the conditions mentioned in those sections are fulfilled the expenditure so debited in the profit and loss account was disallowed. On a careful considerations of the submissions of the assessee, we find that the expenditure was incurred for developing the product which was utilised by the assessee in completing the plastic pouches which it was selling. The manufacture of the film which was entrusted to another company may be considered as a scientific research as it is in the nature of research. We do not agree with the Ld. CIT(A) that the assessee did not incur any expenditure for acquiring any copy rights and either of these two sections 35 & 35A of the act are applicable in assessee's case. 13. In the result, the Departmental Appeal is allowed."
8. Since we find that the assessing officer and the Tribunal had dealt with the fact as to whether the expenses for pouch development are allowable or not which, in our view, is a question of fact, on this score also, the order of the Tribunal need not be interfered with. Therefore, the question nos.2 and 3 are answered in the affirmative, against the assessee and in favour of the revenue.
9. The appeal is disposed of.
rahul 

*In favour of revenue.
IT : Where on scrutiny under CASS scheme, Assessing Officer allowed rent paid on mixture machine without deduction of tax at source, said view being one of possible view regarding TDS provisions, his order did not suffer from any error requiring revision
■■■
[2015] 58 taxmann.com 50 (Jodhpur - Trib.) 
IN THE ITAT JODHPUR BENCH
Chhitar Singh Shekhawat
v.
Income-tax Officer*
HARI OM MARATHA, JUDICIAL MEMBER 
AND N.K. SAINI, ACCOUNTANT MEMBER 
IT APPEAL NO. 333 (JODH.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  18, 2014 
Section 194-I, read with sections 40(a)(ia), 143, 145(3) and 263, of the Income-tax Act, 1961 - Deduction of tax at source - Rent (Revision) - Assessment year 2009-10 - Commissioner noticed that assessee had debited rent for mixture machine in profit and loss account but had not deducted tax at source in terms of sections 194-I and 40(a)(ia) - According to Commissioner, this provision applied; accordingly, a show-case notice was sent to assessee for revision under section 263 - It was found that this case was selected for scrutiny under CASS (Scheme), Assessing Officer made his order under section 143(3) after making necessary enquiries and investigation and he had taken one of two possible views regarding TDS provisions - Whether when Assessing Officer adopted one of possible views, his order did not suffer from any error - Held, yes - Whether, therefore, impugned revisional order was to be set aside - Held, yes [Para 2.3] [In favour of assessee] 
Words and Phrases : Word "prejudice" as occurring in section 263 of Income-tax Act, 1961
N.R. Mertia  for the Appellant. N.A. Joshi  for the Respondent. 
ORDER
 
Hari Om Maratha, Judicial Member - This appeal of the assessee, for asst. yr. 2009-10, is directed against the order of learned CIT, Jodhpur, passed under s. 263 of the IT Act, 1961 ('the Act' for short).
2. Briefly stated, the facts of the case are that the assessee filed his return of income (ROI) for asst. yr. 2009-10 on 30th Sept., 2009, declaring total income of Rs. 8,97,380. The assessment was completed under s. 143(3) of the Act on 31st Oct., 2011, at a total income of Rs. 9,66,500. The AO has made lump sum addition of Rs. 50,000 invoking s. 145(3). He has added a sum of Rs. 19,120 by applying interest of 8 per cent by estimating interest income. On National Savings Certificate (NSCs) worth Rs. 2,39,000. The assessee is engaged in the business of a civil contractor. Subsequently, the CIT called for the records of this assessment order and noticed that the assessee has debited rent of Rs. 3,05,800 for mixture and Rs. 3,10,000 in the P&L a/c relating to asst. yr. 2009-10 but has not deducted tax at source in terms of s. 194-I and s. 40(a)(ia) of the Act although this provision applied to the facts of this case. Accordingly, a show-cause notice was sent to the assessee under s. 263 of the Act on 13th Dec., 2011 treating the assessment order as erroneous and prejudicial to the interest of the Revenue. The assessee filed a written submission in response to this notice stating therein that the AO has taken one of the possible views out of the two legal views and has decided it under s. 143(3) after making complete and requisite verification. It was also stated that the case was selected for CASS for making specific enquiries regarding payment received from DFO (District Forest Officer, Udaipur) of Rs. 2,78,833 and from the Nagarpalika, Sadri, of Rs. 10,01,075, and that as per the CBDT's guidelines AO is not competent to make any further enquiry other than the issue(s) referred when once books of account cannot be relied upon. In this backdrop, it was submitted that the assessment order is neither erroneous nor prejudicial to the interest of the Revenue, and hence no action under s. 263 is justified.
2.l After considering assessee's version, the learned CIT was not satisfied and has revised the order directing the AO to make a fresh order after according opportunity of being heard to the assessee. The assessee has filed appeal against this order dt. 20th March, 2014. by raising the following grounds of his appeal :
"1 That in the facts and circumstances of the case, the learned CIT-I, Jodhpur erred in law and in facts in invoking s. 263 of the IT Act, 1961 and thereby erred in setting aside the assessment to be made afresh by ITO. He also erred in acquiring jurisdiction under s. 263, when the impugned assessment made under s. 143(3) was neither erroneous nor prejudicial to the interest of Revenue in any manner. The order was framed after due and diligent enquiry by the learned AO in relation to payment of hire charges of Rs. 6,15,800 on mixtures and rollers."
2.2 Before us both the parties have reiterated their earlier stand. We have carefully considered the oral as well as written submissions made before us. We have also perused carefully the entire evidences available on record. It is trite that an order can be revised only and only if twin conditions of 'error in the order' and 'prejudice caused to the Revenue' coexist. The subject of 'revision under s. 263' has been vastly examined and analyzed by various Courts including that of Hon'ble Apex Court. The revisional power conferred on the CIT vide s. 263 is of wide amplitude. It enables the CIT to call for and examine the records of any proceeding under the Act. It empowers the CIT to make or cause to be made such an enquiry as he deems necessary in order to find out if any order passed by AO is erroneous insofar as it is prejudicial to the interests of the Revenue. The only limitation on his powers is that he must have some material(s) which would enable him to form a prima facie opinion that the order passed by the AO is erroneous insofar as it is prejudicial to the interest of the Revenue. Once he comes to the above conclusion on the basis of the 'material' that the order of the AO is erroneous and also prejudicial to the interests of the Revenue, the CIT is empowered to pass an order as the circumstances of the case may warrant. He may pass an order enhancing the assessment or he may modify the assessment. He is also empowered to cancel the assessment and direct to frame a fresh assessment. He is empowered to take recourse to any of the three courses indicated in s. 263. So, it is clear that the CIT does not have unfettered and unchequered discretion to revise an order. The CIT is required to exercise revisional power within the bounds of the law and has to satisfy the need of fairness in administrative action and fair play with due respect to the principle of audi alteram partem as envisaged in the Constitution of India as well as in s. 263. An order can be treated as 'erroneous' if it was passed in utter ignorance or in violation of any law; or passed without taking into consideration all the relevant facts or by taking into consideration irrelevant facts. The 'prejudice' that is contemplated under s. 263 is the prejudice to the income-tax administration as a whole. The revision has to be done for the purpose of setting right distortions and prejudices caused to the Revenue in the above context. The fundamental principles which emerge from the several cases regarding the powers of the CIT under s. 263 may be summarized below :
	(i)
	 
	The CIT must record satisfaction that the order of the AO is erroneous and prejudicial to the interests of the Revenue. Both the conditions must be fulfilled.

	(ii)
	 
	Sec. 263 cannot be invoked to correct each and every type of mistake or error committed by the AO and it is only when an order is erroneous, that the section will be attracted.

	(iii)
	 
	An incorrect assumption of facts or an incorrect application of law will suffice for the requirement or order being erroneous.

	(iv)
	 
	If the order is passed without application of mind, such order will fall under the category of erroneous order.

	(v)
	 
	Every loss of revenue cannot be treated as prejudicial to the interest of the Revenue and if the AO has adopted one of the courses permissible under law or where two views are possible and the AO has taken one view with which the CIT does not agree, it cannot be treated as an erroneous order, unless the view taken by the AO is unsustainable under the law.

	(vi)
	 
	If while making the assessment, the AO examines the accounts, makes enquiries, applies his mind to the facts and circumstances of the case and determines the income, the CIT, while exercising his power under s. 263, is not permitted to substitute his estimate of income in place of the income estimated by the AO.

	(vii)
	 
	The AO exercises quasi-judicial power vested in him and if he exercises such power in accordance with law and arrives as a conclusion, such conclusion cannot be termed to be erroneous simply because the CIT does not feel satisfied with the conclusion.

	(viii)
	 
	The CIT, before exercising his jurisdiction under s. 263, must have material on record to arrive at a satisfaction.

	(ix)
	 
	If the AO has made enquiries during the course of assessment proceedings on the relevant issues and the assessee has given detailed explanation by a letter in writing and the AO allowed the claim on being satisfied with the explanation of the assessee, the decision of the AO cannot be held to be erroneous simply because in his order he does not make an elaborate discussion in that regard.


2.3 Adverting to the facts of the given case, we are convinced that this case was selected for scrutiny under CASS (Scheme) for a limited purpose. However, he has made his order under s. 143(3) after making necessary enquiries and investigation. The AO has taken one of the two possible views regarding TDS provisions. When the AO adopted one of the possible views, his order does not suffer from any error. Therefore, in view of the aforestated essence of precedents on the issue of revision under s. 263, the twin conditions - the order is erroneous and prejudicial to the interest of Revenue, do not co-exist in this case. Accordingly, we set aside the impugned revisional order and restore the assessment order.
3. In the result, appeal of the assessee is allowed.
RAHUL 

*In favour of assessee.
IT : Expenditure incurred on development of land by assessee engaged in business of contract farming, procurement of food grains, marketing and export, etc. was to be treated as revenue expenditure
■■■
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HIGH COURT OF PUNJAB AND HARYANA
Commissioner of Income-tax
v.
Punjab Agro Foodgrains Corporation*
AJAY KUMAR MITTAL AND FATEH DEEP SINGH, JJ. 
IT APPEAL NOS. 163 OF 2009 & 147 OF 2011†
SEPTEMBER  18, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Development of land) - Assessment year 2005-06 - Assessee was a Punjab Government undertaking engaged in business of contract farming, procurement of food grains, marketing and export, etc. - It claimed deduction on account of expenditure incurred on development of land - Assessing Officer held that major expenditure incurred by assessee for development of land was capital expenditure - Tribunal held that land was fallow and not barren and mere fact that benefit from expenditure would be available to assessee in succeeding assessment years could not be a ground to hold such expenditure as capital expenditure - It was found that expenses, namely, tractor hiring charges, jeep vehicle expenditure, preparation and renewal of seeds and electricity charges etc. were incurred for furtherance of business objectives - Whether order of Tribunal could not be interfered with - Held, yes [Paras 16 and 17] [In favour of assessee]
CASES REFERRED TO
 
CIT v. Madras Auto Service (P.) Ltd. [1998] 233 ITR 468/99 Taxman 575 (SC) (para 6), Empire Jute Co. Ltd. v. CIT [1980] 124 ITR 1/3 Taxman 69 (SC) (para 7), K.T.M.T.M. Abdul Kayoom v. CIT [1962] 44 ITR 689 (SC) (para 10), CIT v. Varinder Agro Chemicals Ltd. [2009] 309 ITR 272 (Punj. & Har.) (para 12) and Alembic Chemical Work Co. Ltd. v. CIT [1989] 177 ITR 377/43 Taxman 312 (SC) (para 13).
Ms. Urvashi Dhugga, Advocate  for the Appellant. Ms. Radhika Suri, Sr. Adv., Ms. Rinku Dahiya and Maninder Arora, Advs.  for the Respondent.
JUDGMENT
 
Ajay Kumar Mittal, J. - This order shall dispose of I.T.A. Nos. 163 of 2009 and 147 of 2011 as the facts and the issue involved are similar. However, the facts are being extracted from I.T.A. No. 163 of 2009.
2. I.T.A. No. 163 of 2009 has been preferred by the Revenue under section 260A of the Income-tax Act, 1961 (in short, "the Act"), against the order dated September 30, 2008, annexure A.3 passed by the Income-tax Appellate Tribunal, Chandigarh Bench "B" (in short, "the Tribunal") in I.T.A. No. 614/Chandi/2008 for the assessment years 2005-06, claiming the following substantial question of law :
"Whether, on the facts and in the circumstances of the case and in law, the hon'ble Income-tax Appellate Tribunal was correct in holding that the mere fact that the benefit from recurring expenditure shall be available to the appellant in succeeding assessment years cannot be a ground to hold such expenditure as capital expenditure ?"
3. On July 21, 2009, the appeal was admitted to consider the question formulated in the order dated April 28, 2009, which reads thus :
"Learned counsel for the appellant states that only such expenditure incurred on agriculture that results in raising a current crop, can be treated as revenue expenditure, whereas the expenses incurred to reclaim the land must be treated as capital expenditure."
4. A few facts relevant for the decision of the controversy involved as narrated in I.T.A. No. 163 of 2009 may be noticed. The assessee is a Punjab Government undertaking engaged in the business of contract farming, procurement of food grains, marketing and export, etc. A return declaring income of Rs. 1,50,75,000 was filed by the assessee on October 31, 2005, which was processed under section 143(1) of the Act on March 18, 2006. The case was selected for scrutiny. Notice under section 143(2) of the Act was issued to the assessee on October 26, 2006. Later on, on March 6, 2007, the assessee filed revised return declaring total income of Rs. 5,16,50,282. The assessment was completed under section 143(3) of the Act, vide order dated December 24, 2007, annexure A.1. The Assessing Officer held that the major expenditure incurred by the assessee-company for the development of the land was capital expenditure. In all, the expenditure of Rs. 4.43 lakhs had been allowed as revenue expenditure and the balance expenses of Rs. 33.74 lakhs were disallowed being in the nature of capital expenses for developing the land. Aggrieved by the order, the assessee filed an appeal before the Commissioner of Income-tax (Appeals) ("the CIT(A)"). Vide order dated April 25, 2008, annexure A.2, the Commissioner of Income-tax (Appeals) dismissed the appeal holding that the expenditure incurred to make a barren land into fertile land was capital in nature. The assessee filed further appeal before the Tribunal. Vide order dated September 30, 2008, annexure A.3, the Tribunal allowed the appeal holding that the land was fallow and not barren and the mere fact that the benefit from the expenditure shall be available to the assessee in succeeding assessment years could not be a ground to hold such expenditure as capital expenditure. Hence, the instant appeal by the Revenue.
5. We have heard learned counsel for the parties and perused the record.
6. Learned counsel for the Revenue submitted that the expenditure which was incurred by the assessee was of capital nature. Drawing support from the judgment of the apex court in CIT v. Madras Auto Service (P.) Ltd. [1998] 233 ITR 468/99 Taxman 575 it was contended that the Tribunal was in error in allowing the same as revenue.
7. On the other hand, learned counsel for the respondent-assessee on the strength of the judgment of the apex court in Empire Jute Co. Ltd. v. CIT [1980] 124 ITR 1/3 Taxman 69 submitted that the expenses which were incurred by the assessee were tractor hiring charges ; jeep vehicle expenditure, staff welfare, HSD, preparation and renewal of seeds and electricity charges. These expenses were incurred for use in the land which was fallow and not barren. Reliance was placed on the noting of the Punjab Government dated July 28, 2005, wherein it was stated that the land was lying more or less fallow and was not being put to any alternative use. Learned counsel for the assessee, thus, claimed that these expenses rightly been allowed by the Tribunal as revenue expenditure.
8. After hearing the learned counsel for the parties, we do not find any merit in the appeals.
9. The core issue that arises for consideration in these appeals relates to whether, in the facts and in the circumstances, the expenditure incurred by the assessee for the development of the land is capital expenditure or revenue expenditure.
10. An expenditure would qualify for deduction under section 37 of the Act if it is incurred wholly and exclusively for the purpose of the business. It should be revenue in nature as distinguished from capital expenditure. There is no standard formula providing for determination of an expenditure to be capital or revenue. Every case is to be adjudicated on its own facts and the expenditure is to be looked from commercial point of view. The Supreme Court in K.T.M.T.M. Abdul Kayoom v. CIT [1962] 44 ITR 689 noticed that there can be no rule of thumb for determining as to whether a particular expenditure is capital or revenue and that each case has to be decided on its own facts and circumstances. The majority view was expressed as under (page 703) :
". . . none of the tests is either exhaustive or universal. Each case depends on its own facts, and a close similarity between one case and another is not enough, because even a single significant detail may alter the entire aspect. In deciding such cases, one should avoid the temptation to decide cases (as said by Cordozo) by matching the colour of one case against the colour of another. To decide, therefore, on which side of the line a case falls, its broad resemblance to another case is not at all decisive. What is decisive is the nature of the business, the nature of the expenditure, the nature of the right acquired and their relation inter se and this is the only key to resolve the issue in the light of the general principles, which are followed in such cases."
11. The test for categorising a particular expenditure to be revenue or capital has been laid down in Empire Jute Co. Ltd.'s case (supra) as under (page 10) :
"The decided cases have, from time to time, evolved various tests for distinguishing between capital and revenue expenditure but no test is paramount or conclusive. There is no all embracing formula which can provide a ready solution to the problem ; no touchstone has been devised. Every case has to be decided on its own facts, keeping in mind the broad picture of the whole operation in respect of which the expenditure has been incurred. But a few tests formulated by the courts may be referred to as they might help to arrive at a correct decision of the controversy between the parties. One celebrated test is that laid down by Lord Cave L.C. in Atherton (H.M. Inspectors of Taxes) v. British Insulated and Helsby Cables Ltd. [1925] 10 TC 155, 192 (HL), where the learned Law Lord stated :
'. . . when an expenditure is made, not only once and for all, but with a view to bringing into existence an asset or an advantage for the enduring benefit of a trade, I think that there is very good reason (in the absence of special circumstances leading to an opposite conclusion) for treating such an expenditure as properly attributable not to revenue but to capital.' "
12. A Division Bench of this court in CIT v. Varinder Agro Chemicals Ltd. [2009] 309 ITR 272 recorded that there is no rigid rule to determine when expenditure is capital or revenue but generally where advantage is for enduring nature, it would be capital and where the same is for running the business, it would be revenue. The following observations in this regard are relevant (page 274) :
"It is well-settled that for claiming deduction, apart from expenditure being for business, the same has to be revenue expenditure. Though, there is no rigid rule to determine when expenditure is capital or revenue, generally acceptable test is where advantage is for enduring nature, it may be capital expenditure, while if the expenditure is for running of the business, it is of revenue nature. Some of the leading judgments of the hon'ble Supreme Court dealing with the issue are : Assam Bengal Cement Co. Ltd. v. CIT [1955] 27 ITR 34, CIT v. Vazir Sultan and Sons [1959] 36 ITR 175, Empire Jute Co. Ltd. v. CIT [1980] 124 ITR 1 (SC); [1980] 4 SCC 25, Alembic Chemical Works Co. Ltd. v. CIT [1989] 177 ITR 377 (SC); AIR 1989 SC 1913 and CIT v. General Insurance Corporation [2006] 286 ITR 232 (SC)."
13. The Tribunal in view of the pronouncements of the apex court in Alembic Chemical Works Co. Ltd. v. CIT [1989] 177 ITR 377/43 Taxman 312 and Empire Jute Co. Ltd's case (supra), had rightly culled out the following principles for ascertaining the nature of the expenditure to be capital or revenue :
	"(a)
	 
	There may be cases where expenditure, even if incurred for obtaining an advantage of enduring benefit, may, nevertheless, be on revenue account and the test of enduring benefit may break down.

	(b)
	 
	It is not every advantage of enduring nature acquired by an assessee that brings the case within the principle laid down in the enduring benefit test.

	(c)
	 
	If the advantage consists of merely in facilitating the assessee's trading operations or enabling the management or conduct of the assessee's business to be carried on more efficiently or more profitably while leaving the fixed capital untouched, the expenditure would be on revenue account even though the advantage may endure for an indefinite period.

	(d)
	 
	The test of enduring benefit is not the conclusive test and cannot be applied blindly and mechanically without regard to particular facts and circumstances of a given case.

	(e)
	 
	Outgoings on account of capital or revenue depend on particular and business point of view rather than upon juristic classification of the legal right, if any, secured, employed or exhausted in the process and the question must be viewed in the larger context of business necessity or expediency.

	(f)
	 
	In the infinite variety of situational diversities in which the concept of what is capital expenditure and what is revenue arises, it is well nigh impossible to formulate any general rule, even in the generality of cases, sufficiently accurate and reasonably comprehensive, to draw any clear line of demarcation. However, some broad and general tests have been suggested from time to time to ascertain on which side of the line of outlay in any particular case might reasonably be held to fall. These tests are efficacious and serve as useful servants but as masters they tend to be over exacting.

	(g)
	 
	The idea of 'once for all' payment and 'enduring benefit' are not to be treated as something akin to statutory conditions nor are the notions of 'capital' or 'revenue' a judicial fetish. What is capital expenditure and what is revenue expenditure are not eternal verities but must need be flexible so as to respond to the changing economic realities of business. The expression 'asset or advantage of an enduring nature' is evolved to emphasise the element of a sufficient degree of durability appropriate to the context.

	(h)
	 
	There is also no single definitive criterion which by itself is determinative whether a particular outlay is capital or revenue. The 'once for all' payment test is also inconclusive. What is relevant is the purpose of outlay and its intended object and effect, considered in a common sense way having regard to the business realities. In a given case, the test of 'enduring benefit' might break down."


14. Examining the factual matrix in the present appeals, the Tribunal after examining the file noting of the Punjab Government dated July 28, 2005, which had been annexed to the assessment order recorded a clear finding that the land was lying fallow and was not barren though it was not being put to alternative use. The Tribunal on appreciation of evidence on record had come to the conclusion as under :
"7. A bare perusal of the above notings of the Punjab Government would show that the land leased to the appellant was not a barren land though it is said to be lying fallow and not being put to alternative use. The entire case of the Commissioner of Income-tax (Appeals) is based on the aspect that the assessee has converted a barren land into a fertile land and thus it results in benefit of enduring nature in capital field. There is nothing on record to suggest that the land was barren, hence the order of the Commissioner of Income-tax (Appeals) is unsustainable. The land not being put to alternative use may require a special effort on the part of assessee initially but all such activities are to be viewed having been carried out in the course of farming activity. During the year under consideration, the total land cultivated by the appellant out of the land leased was to the extent of 94 acres in kharif season and 499 acres in rabi season."
15. Further, the expenditure which was incurred by the assessee and claimed to be revenue were tractor hiring charges ; jeep vehicle expenditure ; staff welfare ; HSD ; preparation and renewal of seeds and electricity charges. The expenses incurred were for the furtherance of the business objectives. The Tribunal on examination of the entire matter, keeping in view the main objects of the assessee, the activities of the assessee, the nature of expenses incurred and also the legal principles noticed hereinbefore, had concluded that the expenditure was revenue in nature. It was observed as under :
"Applying the above principles to the details of the expenditure incurred, we find that, none of them in any manner can be held to be capital expenditure. Mere fact that the benefit from incurring such expenditure shall be available to the appellant in succeeding assessment year, cannot be a ground to hold that such expenditure is capital expenditure. The details of the expenditure would show that they are tractor hiring charges ; jeep vehicle expenditure ; staff welfare ; HSD ; preparation and renewal of seeds and electricity charges. In our considered opinion, none of the expenditure is of a nature of providing an advantage in the capital field, hence, it cannot be held that they are capital expenditure.
10. Moreover, in this case, we have also perused the main objects of the assessee-appellant company as emerging from the memorandum of association. A perusal of the aforesaid reveals that the appellant company has been set up by the Punjab Government to undertake work of land development, seed multiplication, processing and its distribution and sale. Further, the appellant is empowered to undertake, assist and promote operations pertaining to agriculture, horticulture, fisheries, poultry, piggery, sheep and dairy and other related activities. The appellant company is also empowered to process, sale, purchase, import export, etc., and otherwise deal in all kinds of produce of agriculture, horticulture, etc. In sum and substance, the main objectives of the appellant company are to undertake, assist and also carry out operations pertaining to agriculture. Notably, the objectives of the appellant also relate to seed multiplication and diversification of crop pattern in the State to go towards high value and less water intensive crops. Evidently, the Punjab Government has provided the land in question to the appellant on lease to carry out seed multiplication programme. In fact, the annual report and accounts of the appellant company pertaining to the previous year relevant to the assessment year under consideration contain a proclamation of the progress in the diversification through contract farming carried out. It illustrates the new crops promoted and also the increase in the acreage of the crop so grown. By referring to the aforesaid, we are only trying to point out that the objective of the assessee in putting to use the land in question was for the furtherance of its objects of business. The impugned expenditure has been incurred towards furtherance of the business objectives. Clearly, the monies recovered by selling the produce raised on land in question has been accounted for by the appellant in its revenue account. The mere fact that in the initial year the expenses have outweighed the receipts cannot be the determining factor to hold that percentage of expenses are of capital nature. In fact, we have also examined the expenses incurred by the assessee for the next assessment year, i.e., 2006-07 (pertaining to the year ending March 31, 2006) which have been enclosed as an annexure to the assessment order. Here again, we notice that the expenses are, by and large, of similar nature as of those incurred during the year under consideration. Ostensibly, the income by way of produce in the next year stands on a much higher footing. It is quite understandable, for the agriculture operations involve a certain gestation period for incomes to accrue in the hands of an assessee but presence of the gestation period is no ground to treat a portion of the expense as capital in nature. From the aforesaid it is evident that the expenses undertaken by the assessee are expenses for carrying out normal farming activities and no ad hoc basis can be adopted to segregate the expenditure between capital nature and revenue."
16. The findings recorded by the Tribunal are based on appreciation of evidence and the principles laid down by the apex court in Empire Jute Co. Ltd. and Alembic Chemical Works Co. Ltd.'s cases (supra). The expenses incurred by the assessee as noticed above cannot be categorised to be falling in the domain of being capital expenditure and are of revenue in nature. In so far as Madras Auto Service (P.) Ltd.'s case (supra) relied upon by learned counsel for the Revenue is concerned, suffice it to notice that the legal principles enshrined therein are well recognised but in view of the findings recorded by the Tribunal in the present appeals, it does not advance the case of the Revenue.
17. Learned counsel for the Revenue has not been able to show any illegality or perversity in the findings recorded by the Tribunal. Thus, the substantial question of law is answered against the Revenue. Consequently, the appeals being devoid of merit stands dismissed.
RAHUL 

*In favour of assessee.
†Arising out of order of ITAT, in IT Appeal No. 614/Chd./2008, dated 30-9-2008. 
IT : Where Assessing Officer applied his mind by making a deep scrutiny while framing original assessment under section 143(3), mere audit objection could not form basis to reopen completed assessment
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Section 147, read with sections 148 and 143, of the Income-tax Act, 1961 - Income escaping assessment - General (Audit objection) - Assessment year 2008-09 - Whether where Assessing Officer applied his mind by making a deep scrutiny while framing original assessment under section 143(3), mere audit objection could not form basis to reopen completed assessment - Held, yes [Para 10] [In favour of assessee] 
CASE REVIEW
 
Indian & Eastern Newspaper Society v. CIT [1979] 119 ITR 996/2 Taxman 197 (SC); CIT v. Eicher Ltd. [2007] 294 ITR 310/163 Taxman 259 (Delhi) and Cadila Healthcare Ltd. v. Asstt. CIT (OSD) [2013] 355 ITR 393/[2014] 44 taxmann.com 353 (Guj.) (para 10) followed.
CASES REFERRED TO
 
Indian & Eastern Newspaper Society v. CIT [1979] 119 ITR 996/2 Taxman 197 (SC) (para 3), CIT v. Kelvinator of India Ltd. [2002] 256 ITR 1/123 Taxman 433 (Delhi) (FB) (para 3), Raj Kumar Agarwal v. ITO [IT Appeal No. 884 (Jodh.) of 2007] (para 3), Praful Chunilal Patel v. M.J. Makwana/Asstt. CIT [1999] 236 ITR 832 (Guj.) (para 4), CIT v. Eicher Ltd. [2007] 294 ITR 310/163 Taxman 259 (Delhi) (para 9) and Cadila Healthcare Ltd. v. Asstt. CIT (OSD) [2013] 355 ITR 393/[2014] 44 taxmann.com 353 (Guj.) (para 10).
Suresh Ojha  for the Appellant. Mahesh Kumar  for the Respondent. 
ORDER
 
N.K. Saini, Accountant Member - This is an appeal by the assessee against the order dt. 22nd July, 2014 of learned CIT(A), Bikaner. The following grounds have been raised in this, appeal:
"1. That the order passed by the AO and sustained by the learned CIT(A) is illegal and against the law.
2. That the action taken under ss. 147/148 of the IT Act by the AO and sustained by the learned CIT(A) is illegal and against the law.
3. That the action taken on the basis of audit objection, by the AO and sustained by the learned CIT(A) is illegal and against the law.
4. That the addition amounting to Rs. 6,00,000 made and confirmed by the learned CIT(A) is illegal and against the law."
2. Facts relating to this case, in brief, are that the assessment in this was completed under s. 143(3) of the IT Act, 1961 (hereinafter referred to as 'the Act' in short) at an income of Rs. 7,62,140. Later on, the AO initiated the proceedings under s. 147 of the Act by issuing notice under s. 148 of the Act. In response, the assessee submitted that the return filed under s. 139(1) of the Act may be treated as having been filed in response to the notice under s. 148 of the Act. The assessee also requested for supply of reasons recorded for issuance of notice under s. 148 of the Act. The AO supplied the reasons recorded for reopening the assessment. The assessee challenged the reopening and submitted before the AO as under :
"That the proceeding initiated under s. 147 is bad in law and the validity of the notice under s. 148 and reasons recorded by the AO prior to the issuance of the notice are challenged on the following grounds :
(a) That during the course of regular assessment proceedings complete detail of the gift made by Smt. Sudha Sachdeva to the assessee for Rs. 6,00,000 was filed vide letter dt. 22nd Sept., 2010.
(b) That the copy of gift deed was also filed during the assessment proceedings.
(c) That the learned AO while framing the assessment order duly examined the issue of gift made to her by Smt. Sudha Sachdeva and after having applied his mind on the issue did not make any addition for the same in the hands of the assessee. The examination of the transaction by the learned AO is apparent from the order sheet. Mere non-recording of any finding in the assessment order cannot be considered that the AO did not applied his mind while passing the assessment order under s. 143(3).
(d) That when the assessee has furnished all the necessary details related to the gift made to her by Smt. Sudha Sachdeva and which were examined by the AO, reopening is abuse of said power. Further, once all the details furnished by the assessee during the course of original assessment proceeding, then it is for the AO to complete the assessment after looking into and examining all the material placed before him. It has to be presumed that he has examined all facts. It would be farfetched and wrong to state that the AO did not examine the question of taxability of gift received by her.
(e) That Hon'ble Delhi High Court in the case of CIT v. Eicher Ltd. (2009) 26 DTR (Del.) 310 : (2009) 185 Taxman 243 (Del.) has observed that if the entire material has been placed by the assessee before the AO during the original assessment and the AO had applied his mind, then merely because this is not expressly stated in the assessment order, is not a ground to conclude or hold that there was no application of mind. Such cases also fall under 'change of opinion'. It has been held that merely because the AO has not specifically referred to the material on record in the assessment order but has examined the material and recorded in the order sheet, does not indicate or give a ground to hold that the AO did not apply his mind.
(f) That the power to reopen an assessment was conferred by the legislature not with the intention to enable the AO to reopen the final decision made against the Revenue in respect of questions that directly arose for decision in earlier proceedings. If that were not the legal position it would result in placing an unrestricted power of review in the hands of the assessing authorities depending on their changing moods. Since the assessment has been framed under s. 143(3) there is no new material/information came before the AO, neither there is any change in law. Having such situation the jurisdiction cannot be invoked under s. 148 to reconsider the issue which was examined during the course of original assessment proceeding.
(g) That reassessment jurisdiction is meant for covering escaped income but where an issue was subject matter of consideration on the part of the AO in the original assessment; reassessment is not permissible even within the four year time limit, because even in such a case, reassessment is based upon a change of opinion, which is not permissible. As otherwise, it would tantamount to review of assessment, which is not permissible by way of reassessment. The legal position affirmed in the following judicial decisions including decision of jurisdiction Tribunal and the decision of Hon'ble Supreme Court:
(i) CIT v. Krishna Textiles (2009) 315 ITR 271 (All.)
(ii) CIT v. Kelvinator of India Ltd. (2002) 174 CTR (Del.)(FB) 617 : (2001) 256 ITR 1 (Del.)(FB) stood confirmed by the Supreme Court in CIT v. Kelvinator of India Ltd. (2010) 228 CTR (SC) 488 : (2010) 34 DTR (SC) 49 : (2010) 320 ITR 561 (SC)
(iii) Raj Kumar Agarwal v. ITO Ward -2, Makrana. Jodhpur Tribunal in ITA No. 884/Ju/2007 dt. 17th April, 2009 following the decision in the case of CIT v. Kelvinator Of India Ltd. (supra) (Copy of decision of Hon'ble Tribunal is enclosed herewith).
(h) That further it is also equally well settled that if a notice under s. 148 has been issued without the jurisdictional foundation under s. 147 being available to the AO, the notice and the subsequent proceedings will be without jurisdiction and has no legs to stand.
(i) That the Hon'ble High Court of Rajasthan in the case of Gehna v. Union of India (2003) 184 CTR (Raj.) 446 : (2003) 132 Taxman 592 (Raj.) following the law laid down by the Hon'ble Supreme Court in the case of GKN Driveshafts (India) Ltd. v. ITO (2003) 179 CTR (SC) 11 : (2003) 259 ITR 19 (SC) held that:
'When a notice under s. 148 is issued, the proper course of action for the noticee is to file return and if he so desires, to seek reasons for issuing notices. The AO is bound to furnish reasons within a reasonable time. On receipt of reasons, the noticee is entitled to file objections to issuance of notice and the AO is bound to dispose of the same by passing a speaking order'.
In light of the above submission and in the light of the binding legal pronouncement your honour is requested to consider the objection raised by me and the assessment proceedings may be kept in abeyance till the disposal of the objections. It is further requested to your honour to drop the proceedings initiated in contravention of the statutory provisions and legal pronouncement and as such without jurisdiction."
3. The AO did not find merit in the submissions of the assessee and held that the proceedings under ss. 147/148 of the Act had rightly been initiated and all the objections raised by the assessee were duly met. The AO made the addition of Rs. 6,00,000 and assessed the income at Rs. 13,62,840. Against the assessment order passed by the AO, the assessee went in appeal before the learned CIT(A) and challenged the validity of reassessment proceedings by stating that the action was taken by the AO on the basis of audit objection. The assessee also furnished copy of the audit objection and stated that the action taken was illegal. Reliance was placed on the following case laws :
(1) Indian & Eastern Newspaper Society v. CIT [1979] 119 ITR 996/2 Taxman 197 (SC).
(2) CIT v. Kelvinator of India Ltd. [2002] 256 ITR l/123 Taxman 433 (Delhi) (FB).
It was further stated that the action taken by the AO was merely a change of opinion because his predecessor accepted the gift as genuine gift and accepted that it was not includable in the income, hence, it was not income of the assessee. Therefore, the reassessment completed was liable to be quashed. Reliance was placed on the decision of the Tribunal Jodhpur Bench in the case of Raj Kumar Agarwal v. ITO [IT Appeal No. 884 (Jodh.) of 2007].
4. The learned CIT(A), after considering the submissions of the assessee was of the view that the plea taken by the assessee in respect of the audit objection was not acceptable and that the jurisdiction to initiate the proceedings under s. 147 of the Act for reassessment was correctly and rightly exercised by the AO. Reliance was placed on the judgment of Hon'ble Gujarat High Court in the case of Praful Chunilal Patel v. M.J. Makwana/Asstt. CIT [1999] 236 ITR 832. The learned CIT(A) also confirmed the addition made by the AO. Now the assessee is in appeal.
5. Learned counsel for the assessee reiterated the submissions made before the authorities below and also drew our attention towards p. 19 of the assessee's paper book which is the copy of the audit objection and submitted that the action was taken by the AO only on the basis of audit objection. Therefore, the reopening was not valid when the AO himself applied his mind while framing the original assessment and all the documents were furnished by the assessee which were considered at the time of framing the original assessment. Reliance was placed on the decision of this Bench of the Tribunal dt. 17th April, 2009 in ITA No. 884/Ju/2007 for the asst. yr. 2003- 04 in the case of Raj Kumar Agarwal's case (supra) copy of which is placed at page Nos. 9 to 14 of the assessee's paper book.
6. In his rival submissions, learned Departmental Representative reiterated the observations made by the AO and the learned CIT(A) and strongly supported the impugned order passed by the learned CIT(A).
7. We have considered the submissions of both the parties and carefully gone through the material available on record. In the present case, it is an admitted fact that the audit party raised the objection relating to gift of Rs. 6,00,000 and asked the AO to take action which is clear from p. 19 of the assessee's paper book.
8. On a similar issue, the Hon'ble Supreme Court in the case of Indian & Eastern Newspaper Society (supra) has held as under :
"The opinion of an internal audit party of the IT Department on a point of law cannot be regarded as 'information' within the meaning of s. 147(b) of the IT Act, 1961 for the purpose of reopening an assessment. But although an audit party does not possess the power to pronounce on the law, it nevertheless may draw the attention of the ITO to it. Law is one thing, and its communication another. If the distinction between the source of the law and the communication of the law is carefully maintained, the confusion which often results in applying s. 147(b) may be avoided. While the law may be enacted or laid down only by a person or body with authority in that behalf, the knowledge or awareness of the law may be communicated by anyone. No authority is required for the purpose. That part alone of the note of an audit party which mentions the law which escaped the notice of the ITO constitutes 'information' within the meaning of s. 147(b) ; the part which embodies the opinion of the audit party in regard to the application or interpretation of the law cannot be taken into account by the ITO. In every case, the ITO must determine for himself what is the effect and consequence of the law mentioned in the audit note and whether in consequence of the law which has now come to his notice he can reasonably believe that income has escaped assessment. The basis of his belief must be the law of which he has now become aware. The opinion rendered by the audit party in regard to the law cannot, for the purpose of such belief, add to or colour the significance of such law. The true evaluation of the law in its bearing on the assessment must be made directly and solely by the ITO."
It has further been held as under :
"The opinion of the audit party on a point of law could not be regarded as 'information' enabling the ITO to initiate reassessment proceedings under s. 147(b). The ITO had, when he made the original assessment, considered the provisions of ss. 9 and 10 of the Indian IT Act, 1922. Any different view taken by him afterwards on the application of those provisions of would amount to a change of opinion on material already considered by him."
9. Similarly, the Hon'ble Delhi High Court in the case of CIT v. Eicher Ltd. [2007] 294 ITR 310/163 Taxman 259 has held as under :
"That the assessee had placed all the material before the AO and where there was a doubt, even that was clarified by the assessee in its letter dt. 8th Nov., 1995. Since the facts were before the AO at the time of framing the original assessment, and later a different view was taken by him or his successor on the same facts it clearly amounted to a change of opinion. This could not form the basis for permitting the AO or his successor to reopen the assessment of the assessee. If the AO, while passing the original assessment order, chose not to give any finding in this regard, that could not give him or his successor in office a reason to reopen the assessment of the assessee or to contend that because the facts were not considered in the assessment order, a full and true disclosure was not made.
If the entire material had been placed by the assessee before the AO at the time when the original assessment was made and the AO applied his mind to that material and accepted the view canvassed by the assessee, then merely because he did not express this in the assessment order, that by itself would not give him a ground to conclude that income has escaped assessment and, therefore, the assessee needed to be reopened.
An assessee has no control over the way an assessment order is drafted. Generally, issues which are accepted by the AO do not find mention in the assessment order and only such points are taken note of on which the assessee's explanations are rejected and additions/disallowances are made."
10. In the present case also when the original assessment was framed under s. 143(3) of the Act all the material was available on the record and the AO applied his mind by making a deep scrutiny while framing the assessment under s. 143(3) of the Act. The reassessment proceedings were initiated on the basis of the audit objection which cannot form the basis for the AO to reopen the closed assessment. This view is also supported by the ratio laid down by the Hon'ble Gujarat High Court in the case of Cadila Healthcare Ltd. v. Asstt. CIT (OSD) [2013] 355 ITR 393/[2014] 44 taxmann.com 353 wherein it has been held as under :
"It is only the AO whose opinion with respect to the income escaping assessment would be relevant for the purpose of reopening of a closed assessment. The mere opinion of the audit party cannot form the basis, for the AO to reopen the closed assessment that too beyond four years from the end of the relevant assessment year."
In view of the abovesaid judicial pronouncements, we are of the view that the notice issued by the AO on the basis of the audit party was not valid and accordingly, reassessment framed under s. 147 r/w s. 143(3) on the basis of the aforesaid notice issued under s. 148 of the Act is quashed.
11. In the result, appeal of the assessee is allowed.
RAHUL 

*In favour of assessee.
IT: Where Assessing Officer raised huge tax demand upon assessee and in meantime bank account including cash credit account of assessee had been attached by income tax authorities, in view of decision of Madras High Court in case of K.M. Adam v. ITO [1958] 33 ITR 26, cash credit account of assessee could not be attached and it was entitled to be discharged
■■■
[2015] 63 taxmann.com 38 (Calcutta) 
HIGH COURT OF CALCUTTA
P. C. Chandra & Sons (India) Ltd.
v.
Deputy Commissioner of Income-tax*
I.P MUKERJI, J. 
WP NO. 911 OF 2014
SEPTEMBER  18, 2014 
Section 222, read with section 220, of the Income-tax Act, 1961 - Collection and recovery of tax - Certificate proceedings (Attachment) - Assessment year 2011-12 - Assessing Officer passed assessment order on assessee and raised huge tax demand upon it - Against assessment order, assessee filed appeal before Commissioner (Appeals) - In meantime, Assessing Officer by order passed under section 220(6) required assessee to pay 50 per cent of total demand - Commissioner rejected request of assessee for staying demand - Immediately thereafter, bank account including cash credit account of assessee had been attached by income tax authorities - Whether in view of decision of Madras High Court rendered in case of K.M. Adam v. ITO [1958] 33 ITR 26, cash credit account of assessee could not be attached by income tax authorities and it was entitled to be discharged - Held, yes - Whether Commissioner (Appeals) was to be declared to dispose of appeal of assessee immediately and other bank account of assessee would continue to remain attached till disposal of appeal - Held, yes [Paras 12 and 13] [Partly in favour of assessee] 
CASE REVIEW
 
K.M. Adam v. ITO [1958] 33 ITR 26 (Mad.) (para 12) followed.
CASES REFERRED TO
 
K.M. Adam v. ITO [1958] 33 ITR 26 (Mad.) (para 12).
JUDGMENT
 
1. The concerned assessment year is 2011-12. There is a demand from the Income-tax Department upon the assessee-writ petitioner for a sum of Rs. 12,11,86,487.
2. Against the assessment order in question, the assessee's appeal before the Commissioner of Income-tax (Appeals) is pending.
3. By an order dated July 17, 2014, passed under section 220(6) of the Income-tax Act, 1961, the assessee was required to pay 50 per cent. of the total demand in the following manner :
Rs. 2.10 crores, i.e., 10 per cent. of the above demand immediately and the balance 40 per cent., i.e., Rs.8.40 crores in six monthly instalments of Rs. 1.40 crores each, starting from the end of July, 2014.
4. Although in the said order the assessee has been asked to pay 50 per cent. of the demand, a mere look at the demand would show that the assessee was asked to deposit 100 per cent. of the demand.
5. Being aggrieved the assessee approached the Commissioner of Income- tax, Kolkata-I. However, by his decision dated September 4, 2014, the request of the assessee for staying the demand was rejected.
6. A further approach has been made before the Principal Commissioner of Income-tax regarding which there is no response till date.
7. On September 10, 2014, the order dated July 17, 2014, was "annulled".
8. Mr. J.P. Khaitan, learned senior advocate for the petitioner, tries to unfold the prima facie case of the assessee to show that the demand ex facie is unjust. To a substantial extent he has been able to establish such prima facie case.
9. On a reading of paragraph 10 of the assessment order it shows that a sum of Rs. 26,35,09,093 has been added to the income of the assessee. The ground on which this income has been added is that the quantity of the pure gold as declared was mixed with alloy bringing down the proportion of the pure gold in the product from 24 carats to 22 carats. An excess quantity than what was declared was produced and sold in the market for the "added back" amount. This, according to Mr. Khaitan, and I accept Mr. Khaitan's contention, is not quite correct. According to the summary of stock which is annexed to the writ petition at page 177 thereof and is also part of the writ petitioner's audited accounts, the quantity of the gold of 24 carats which was said to have been converted into 22 carats upon addition of alloy was in fact of only 22 carats. It is nobody's case that that particular quantity of the gold was further converted into gold of lesser carat value. The addition of Rs. 26,35,09,093 made on the said basis is prima facie erroneous.
10. Therefore, in my opinion, the writ petitioner has a substantial case to be tried before the Commissioner (Appeals). After filing of the petitioner's application before the Principal Commissioner of Income-tax the banks accounts including the cash credit accounts of the writ petitioner have been attached by the income tax authorities.
11. In my opinion, the petitioner should be relieved of some of the rigours of this attachment.
12. I discharge the attachment with regard to the cash credit account of the petitioner with Allahabad Bank, Bowbazar Branch. In this, I am supported by a decision of the Madras High Court in K.M. Adam v. ITO [1958] 33 ITR 26 (Mad.) which opines that a loan fund cannot said to be a debt of the bank to the customer nor could it be said to be money on account of the customer. Hence, it cannot be attached.
13. I direct the Commissioner of Income-tax (Appeals) to dispose of the appeal by December 31, 2014. Other bank accounts of the writ petitioner with Union Bank of India, Sealdah Branch and Bank of India, Bowbazar Branch, will continue to remain attached with a rider that the Department will not be able to appropriate any sum therefrom till the disposal of the appeal before the Commissioner (Appeals).
14. The continuance of attachment and operation of bank accounts will abide by the order to be passed by Commissioner (Appeals).
15. Nothing remains of this application.
16. It is disposed of by this order.
17. Allegations contained in the writ petition are deemed not to be admitted.
S.K.J. 

*Partly in favour of assessee.
IT : Carry forward and set off of business loss is allowable against lease rental income derived from commercial assets
IT : Where borrowed fund was used for capital work in progress, interest on said fund is allowable under section 36(1)(iii)
■■■
[2014] 52 taxmann.com 20 (Allahabad) 
HIGH COURT OF ALLAHABAD
Commissioner of Income-tax
v.
Translam Ltd.*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NOS. 195 OF 2005 & 568 & 591 OF 2011 
SEPTEMBER  17, 2014 
I. Section 72, read with section 28(i), of the Income-tax Act, 1961 - Losses - Carry forward and set-off of business losses (Rental income) - Assessment years 1995-96 to 1997-98 - Whether change in mode and manner of deriving income by exploiting commercial assets either by self or by leasing same would not change character of income and such income would continue to be 'Business income' - Held, yes - Whether carry forward and set-off of business loss is allowable against lease rental income derived from commercial asset - Held, yes [Para 8] [In favour of assessee] 
II. Section 36(1)(iii) of the Income-tax Act, 1961 - Interest on borrowed capital (Capital work in progress) - Assessment years 1995-96 to 1997-98 - Assessee had borrowed some funds for acquisition of assets on which interest was paid - Assessing Officer disallowed deduction on account of interest as funds were not utilized for desired purpose as no new unit was started by assessee during year - Whether borrowed fund being used for capital work in progress, interest on said fund was allowable - Held, yes [Para 13] [In favour of assessee] 
III. Section 145 of the Income-tax Act, 1961 - Method of accounting - Estimation of income (G.P. rate) - Assessment years 1995-96 to 1997-98 - Assessing Officer had made addition by observing that GP rate was lower in comparison to earlier years - In earlier years, excise duty was separately credited to excise duty payable account, whereas, during assessment year under consideration, excise duty was included in sale price - Whether no defects being pointed out by Assessing Officer in books addition was to be deleted - Held, yes [Para 16] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee started commercial production of edible refined oil in its new unit. Due to loss, the unit was leased out but lease was terminated before due date and production was reverted back, but unfortunately, because of loss, it was leased out again.

	■ 
	 
	The assessee claimed set-off of brought forward business losses and unabsorbed depreciation against lease rental income of said unit.

	■ 
	 
	Said claim was disallowed by the assessing authorities:

	■ 
	 
	On appeal, Tribunal held that the unabsorbed business loss of the unit could be set-off against the income of other unit.

	■ 
	 
	On appeal:


HELD-I
 
	■ 
	 
	In the instant case, production of edible oil unit was temporarily suspended, because of losses and as a business expediency, it was leased out. However, lease was terminated before due date and the production was reverted back, but unfortunately, because of loss it was leased out again. The temporary suspension of business did not convert the 'business income' into 'income from other sources'. [Para 7]

	■ 
	 
	Further, it appears that the Assessing Officer had already treated lease rent as business income. When it is so then the set-off of business loss deserved to be allowed against the income arising under the head "Business" in respect of the two units. The income derived from leasing of commercial business assets, resulted in commercial income taxable under the head "Business". Change in the mode and manner of deriving income by exploiting commercial assets either by self or by leasing the same would not change the character of income and such income would continue to be the income under the head "Business income". [Para 8]

	■ 
	 
	The Assessing Officer has already assessed the lease rent under the head of Business income. Hence, the carry forward and set off unabsorbed business losses and depreciation are permissible against lease rental income. [Para 9]


CASES REFERRED TO
 
CIT v. Ganga Corporation Asbestos (P.) Ltd. [2014] 46 taxmann.com 17 (All.) (para 6).
R.K. Upadhyaya  for the Appellant. Suyash Agrawal  for the Respondent. 
ORDER
 
1. All the three appeals have been filed by the Department against the consolidated impugned order dated 26.8.2004, passed by the Income Tax Appellate Tribunal, New Delhi in I.T.A. Nos.2518, 2519 & 2520(Del) of 2001 for the Assessment Year 1995-96; 1996-97 & 1997-98.
2. On 1.10.2007, a coordinate Bench has admitted the appeals on the following substantial questions of law:— 
	"(i)
	 
	Whether on the facts and in the circumstances of the case, the I.T.A.T. have erred in law in holding that the unabsorbed business loss of the Unit namely M/s Meerut Oil and Chemicals (Pvt.) Ltd. Could be set off against the income of other Unit M/s Translam Ltd. and the said finding is not against the proviso below Clause (i) of the Sub Section (1) of the Section 72 of the Act?

	(ii)
	 
	Whether on the facts and in the circumstances of the case, the I.T.A.T have erred in holding that the interest on borrowed capital used for Capital-work-in progress was deductible and the said finding is not against the Explanation 8 to Section 43 of the Act?

	(iii)
	 
	Whether on the facts and in the circumstances of the case, the I.T.A.T. have erred in deleting the trading addition of Rs.98,23,891/- made by the A.O. one the basis of defects in the books of account and comparable case?"


3. We have heard the learned counsel for the parties at length and perused the material available on record.
4. The facts related to the filing of the appeals are that the assessee company was incorporated on 29.11.1988. The assessee company took over the assets and liabilities of M/s Meerut Oil and Chemicals (Pvt.) Limited, for consideration of Rs.68 lakhs. It started commercial production of edible refined oil during the financial year 1992-93. As there was loss, so, the Unit was leased out to M/s Ratan Fats Pvt. Limited, as per the agreement dated 19.11.1993 @ of Rs.1,12,500/- per annum. On 31.8.1994, the assessee company has entered into an agreement with M/s Mohit Kumar Jain and sons for purchase of assets, for consideration of Rs.1.24Cr.
5. But before that dispute is regarding dis-allowances of the set off of brought forward losses and unabsorbed depreciation, against the business income arising from the assessee Unit.
6. However, it may be mentioned that the jurisdictional High Court in the case of CIT v. Ganga Corpn. Asbestos (P.) Ltd. [2014] 46 taxmann.com 17 (All.) has observed that:—
"In order to get the benefit of set off or carry forward of business loss of earlier years against the income of the relevant year the business must be continued. For finding out if it is the same business the decisive test is unity of control, common management and common control of business and not the nature of the two lines of the business."
7. In the instant case, production of edible oil unit at Gajraula was temporarily suspended, because of losses and as a business expediency, it was leased out. However, lease was terminated before due date and the production was reverted back, but unfortunately, because of loss it was leased out again. The temporary suspension of business does not convert the 'business income' into 'income from other sources'.
8. Further, it appears that the A.O. has already treated lease rent as business income. When it is so then the set off of business loss deserved to be allowed against the income arising under the head "Business" in respect of the two units. The income derived from leasing of commercial business assets, resulted in commercial income taxable under the head "Business". Change in the mode and manner of deriving income by exploiting commercial assets either by self or by leasing the same would not change the character of income and such income would continue to be the income under the head "Business income". The authorities below have discussed a number of case laws to this effect and the same are not required to be repeated.
9. The A.O. has already assessed the lease rent under the head of Business income. Hence, the carry forward and set off unabsorbed business losses and depreciation are permissible against lease rental income.
In view of the above, we uphold the order of the appellate authorities.
10. The next grievance of the Department (question no.2) is related to the addition of Rs.3,88,574/-pertaining to the interest on borrowed capital.
11. After hearing both the parties and on perusal of material available on record, it appears that the assessee has borrowed some funds for expansion of the existing business, on which interest was paid.
12. The A.O. disallowed the funds by observing that the funds were not utilized for the revenue expenditure. But both the appellate authorities have allowed the claim by observing that the interest on borrowed funds for acquiring capital asset is also an allowable deduction under section 36(i)(iii) of the I.T. Act.
13. Considering the totality of the facts and circumstances of the case, we are of the view that the borrowed funds was utilized for expansion of the business and the interest paid thereupon is allowable. The nature of utilization of funds makes no difference as during the assessment year under consideration, no new Unit was started by the assessee.
14. In view of the above discussions, the orders of the appellate authorities are hereby sustained.
15. The next grievance of the Department (question no.3) is pertaining to the addition of Rs.9,82,389/-(wrongly mentioned in the substantial questions as Rs.9,82,3891/-) regarding the trading result.
16. After hearing both the parties and from perusal of the record, it appears that the A.O. has made the addition by observing that the G.P. rate was lower in comparison to the earlier years. But the fact remains that in the earlier years, the excise duty was separately credited to excise duty payable account, whereas, during the assessment year under consideration, the excise duty is included in the sale price. If the element of excise duty is excluded, the G.P. rate during the year under consideration, comes to 17.4% as compared to 16.69% of the last year. No defects in the books were pointed out by the A.O..
17. In view of above, we find no reason to interfere with the impugned orders passed by the appellate authorities. The same are hereby sustained along-with the reason mentioned herein.
18. The answer to the substantial questions of law is in favour of the assessee and against the Department.
19. In the result, all the three appeals filed by the Department are dismissed.
POOJA 

*In favour of assessee
†Arsing out of Tribunal's Order in I.T.A. Nos. 2518, 2519 & 2520 (Delhi) of 2001.
IT : Where power purchase agreement between assessee-company and DISCOMs was effective from subsequent assessment year, assessee was not entitled to claim any interest an delayed payments from DISCOMs for year under consideration
■■■
[2014] 52 taxmann.com 300 (Hyderabad - Trib.) 
IN THE ITAT HYDERABAD BENCH 'B'
Deputy Commissioner of Income-tax, Circle 1 (1), Hyderabad
v.
Andhra Pradesh Power Generation Corporation Ltd.*
P.M. JAGTAP, ACCOUNTANT MEMBER 
AND SAKTIJIT DEY, JUDICIAL MEMBER 
IT APPEAL NO. 600 (HYD.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  17, 2014 
Section 5 of the Income-tax Act, 1961 - Income - Accrual of (Interest) - Assessment year 2009-10 - Assessee entered into power purchase agreement with DISCOMs, both were undertakings of State Government - Huge amount was due to assessee by said DISCOMS - Assessing Officer treated interest on such due as assessee's income in year under consideration - However, it was observed that said agreement was effective from date of signing of agreement i.e. 22-12-2009, and not in relevant assessment year - Whether therefore, assessee was not entitled to claim any interest on said delayed payments for year under consideration and such interest income could not be said to have accrued to assessee in relevant year - Held, yes [Para 7] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a state government undertaking, engaged in the business of power generation. It supplies power inter alia to DISCOMs, which again were undertakings of the State Government. During the year under consideration, huge amount due to the assessee by the DISCOMs running into thousand of crores was outstanding.

	■ 
	 
	According to the Assessing Officer, the assessee had right to claim interest on such dues and accordingly interest receivable worked out at Rs. 233.75 crores was added by him to the total income of the assessee.

	■ 
	 
	On appeal, the Commissioner (Appeals) found merit in the submissions made by the assessee on this issue and deleted the addition made by the Assessing Officer.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	Although the Department has submitted that as per the Power Purchase Agreement between the assessee and the DISCOMs applicable for the period from 1.4.2006 to 31.3.2009, interest for delayed payments beyond a period of two months from the date of billings was receivable by the assessee from the DISCOMs at the rate of 1.25% per month in the form of surcharge, the said surcharge, as pointed out by the assessee from clause of the agreement is leviable only with effect from the date of signing of the agreement, i.e. 22.12.2009. The assessee thus was entitled to charge such interest in the form of surcharge to DISCOMs as per the Power Purchase Agreement only from 22.12.2009 and not for the year under consideration, as rightly held by the Commissioner (Appeals). [Para 5]

	■ 
	 
	Moreover, although interest at the rate of 15% was claimed by the assessee form DISCOMs on the delayed payments for the year under consideration, even in the absence of any stipulation in the relevant agreement, the matter was referred to Andhra Pradesh Electricity Regulatory Commission, which by its order has rejected this claim of the assessee. [Para 6]

	■ 
	 
	Having regard to the facts of the case including especially the absence of any clause in the relevant agreement for the levy of interest or surcharge for the delayed payment and the order of the Andhra Pradesh Electricity Regulatory Commission, denying the claim of the assessee for such interest/surcharge, it is of the view that the assessee was not entitled to claim any interest on the delayed payments from the DISCOMs for the year under consideration, and such interest income cannot be said to have accrued to the assessee for the year, as rightly held by the Commissioner (Appeals). In that view of the matter, the impugned order of the Commissioner (Appeals) deleting the addition made by the Assessing Officer on account of interest allegedly receivable by the assessee from the DISCOMs on delayed payments is uphold, and dismiss this appeal of the Revenue. [Para 7]


D. Sudhakar Rao  for the Appellant. M. Chandramouleswara Rao  for the Respondent. 
ORDER
 
P.M. Jagtap, Accountant Member - This appeal is preferred by the Revenue against the order of the learned Commissioner of Income-tax (Appeals) II, Hyderabad dated 1.1.2014, whereby he deleted the addition of Rs.233.75 crores made by the Assessing Officer to the total income of the assessee on account of interest income allegedly accrued to the assessee at the rate of 15% on delayed payments made by the DISCOMs.
2. The assessee in the present case is a State Government Undertaking of Andhra Pradesh which is engaged in the business of power generation. It supplies power inter alia to DISCOMs, which again are undertakings of the State Government. During the year under consideration, huge amount due to the assessee by the DISCOMs running into thousand of cores was outstanding. According to the Assessing Officer, the assessee had right to claim interest on such dues and accordingly interest receivable worked out at Rs.233.75 crores was added by him to the total income of the assessee for the following reasons given in the assessment completed under S.143(3) vide order dated 5.12.2011, as summarised by the learned CIT(A) in her impugned order-
	"(a)
	 
	That the assessee being a company was following mercantile system of accounting. However, with reference to this particular item of "charging interest from DISCOM" no interest was offered to tax on the ground that such interest was not received.

	(b)
	 
	That from the notes forming part of accounts, Schedule 22 part I point 11 it is stated that sale of power is accounted for based on guidelines given by the A.P. Electricity Regulatory Commission(APERC).

	(c)
	 
	That the assessee actually made claim before the APERC (A.P. Electricity Regulatory Commission, is responsible for determining the prices of electricity between APGENCO & APDISCOMs) for its claim of interest on delayed payments made by APDISCOM.

	(d)
	 
	In the correspondence made by the assessee with APERC the assessee clearly claimed 15% interest on delayed payments made by DOSCOM.

	(e)
	 
	In order no.105/2003 dated 24.03.2003 passed by APERC, the APERC held that, a provision may be incorporated in Power Projects Agreement for opening a revolving letter of credit in favour of APGEEMCOI to cover one month receivables. As per this direction APDISCOM has to open an L/C and has to pay interest if the payments were made beyond one month.

	(f)
	 
	That the contention of the assessee that no bills were raised against interest receivable during the previous year as no interest was payable by DISCOM, is totally in contradiction to the notes on accounts where it was stated that the interest was accounted for on receipt basis.

	(g)
	 
	As per the Accounting Standard-9 revenue should be recognized unless there is a significant uncertainty as to measurability and collectability. And in the present case there is no uncertainty as to the receipt of interest.

	(h)
	 
	From the year 2003 onwards regular bills were raised by the assessee for penal interest.

	(i)
	 
	There is no Board resolution to the effect that penal interest should not be recognised, nor it was waived off by the board's resolution.

	(j)
	 
	As per the Power Projects Agreement between AP GENCO and APDISCOM clause 3.1.15 in case the bills are delayed beyond two months, late payment fee @ 1.25% per month shall be allowed to be levied by APGENCO."


3t. Against the order passed by the Assessing Officer under S.143(3), appeal was preferred by the assessee before the learned CIT(A) challenging inter-alia the addition made by the Assessing Officer on account of interest allegedly receivable from DISCOMs. Before the learned CIT(A), the following submissions were made on behalf of the assessee in support of its claim that the addition made by the Assessing Officer on account of such interest was not sustainable-
	 
	**
	**
	**"



	(a)
	 
	That the appellant company is not charging any interest for such delays. However, in the annual accounts, it has stated that interest on delayed payments will be accounted for on receipt basis. Basing on such statement the Assessing Officer computed notional interest.

	(b)
	 
	As per Accounting Standard-9 (AS-9) revenue should be recognized only when there is no significant uncertainty as to measurability and collectability of the income. When there is uncertainty about its measurability and collectability, revenue recognition should be postponed.

	(c)
	 
	The income is said to have accrued to assessee only if-

	(i)
	 
	There exists a legal right for the assessee to claim interest for the delayed payment in accordance with any agreement.

	(ii)
	 
	If such interest is to be levied only with the approval of the regulatory authority, such approval has already been sanctioned.

	(iii)
	 
	If these two basic conditions are satisfied then only interest on belated payments can be said to have accrued to the assessee.

	(d)
	 
	The agreement between APGE#NCOI and APDISCOMs do not provide for charging of interest on late payments. Therefore, the AO cannot tax unreal/hypothetical/notional income to tax which is legally impermissible.

	(e)
	 
	In power Purchase Agreement (PPA) dated 22.12.2009, there is a specific clause to charge 'delayed payment interest' at the rate of 1.25% per month. However, this agreement is effective from 22.12.2009 and is not relevant for A.Y. 2009-10. In any case this clause of PPA was not approved by the A.P. Electricity Regulatory Commission (APERC).

	(f)
	 
	The assessee has not raised any bills on the DISCOM claiming interest on delayed payments. Further, there is no provision for charging interest in PPA. Therefore, the AO cannot charge hypothetical income.


The learned CIT(A) found merit in the submissions made on behalf of the assessee on this issue and deleted the addition made by the Assessing Officer on account of interest receivable by the assessee from the DISCOMs for the following reasons, given in paragaph No.8 of her impugned order-
"8. The information on record is carefully examined. The crux of the issue is, the Assessing Officer had brought notional interest to tax on the ground that APGENCO has right to claim such interest against APDISCOM. However, in view of the foregoing discussion, the appellant APGENCO as a matter of abundant precaution as always making a claim of interest on DISCOM but at the same time it had no right to make such claim. The power purchase agreement between APGENCO and APDISCOM do not provide for charging such interest. More particularly, the APERC in its order dated 08.07.2013 had categorically stated that APGENCO's request for levying such interest on belated payments was flatly rejected. Even otherwise also thousands of crores of amounts are due from APDISCOMs to APGENCO. Even making the payment for the principal amounts raised by APGENCO has become difficult task. Since APERC has not agreed to charging interest, the question of recovering interest by the appellant does not arise. Therefore, the notional interest brought to tax by the Assessing Officer is deleted."
4. Aggrieved by the order of the learned CIT(A), Revenue has preferred this appeal before us.
5. We have heard the arguments of both the sides and also perused the relevant material on record. Although the Learned Departmental Representative has submitted that as per the Power Purchase Agreement between the assessee and the DISCOMs dated 22nd December, 2009 applicable for the period from 1.4.2006 to 31.3.2009, interest for delayed payments beyond a period of two months from the date of billings was receivable by the assessee form the DISCOMs at the rate of 1.25% per month in the form of surcharge, the said surcharge, as pointed out by the learned counsel for the assessee from clause 3.1.15 of the agreement is leviable only with effect from the date of signing of the agreement, i.e. 22.12.2009. The assessee thus was entitled to charge such interest in the form of surcharge to DISCOMs as per the Power Purchase Agreement only from 22.12.2009 and not for the year under consideration, as rightly held by the learned CIT(A).
6. Moreover, although interest at the rate of 15% was claimed by the assessee form DISCOMs on the delayed payments for the year under consideration, even in the absence of any stipulation in the relevant agreement, the matter was referred to Andhra Pradesh Electricity Regulatory Commission, which by its order dated 4.7.2013, has rejected this claim of the assessee, expressing its views as under-
"Commission's Views:
The Delayed Payment Surcharge(DPS) collected from the consumers for non-payment of billed demand as on due date is entirely different which cannot be compared with amount to be paid to APGENCO due to delay by DISCOMs. The intention of levying DPS is to enforce discipline among consumers and to prevent from disconnection of supply.
Regarding claims of penal charges by APGenco on account of delayed payment by DICOMs, the Commission is of the view to not to consider such charges while determining the tariff, since the Commission has allowed payment of provisional amount to APGenco stations in Retail Supply Tariff Orders."
7. Having regard to the facts of the case including especially the absence of any clause in the relevant agreement for the levy of interest or surcharge for the delayed payment and the order of the Andhra Pradesh Electricity Regulatory Commission, denying the claim of the assessee for such interest/surcharge, we are of the view that the assessee was not entitled to claim any interest on the delayed payments from the DISCOMs for the year under consideration, and such interest income cannot be said to have accrued to the assessee for the year, as rightly held by the learned CIT(A). In that view of the matter, we uphold the impugned order of the learned CIT(A) deleting the addition made by the Assessing Officer on account of interest allegedly receivable by the assessee from the DISCOMs on delayed payments, and dismiss this appeal of the Revenue.
8. In the result, appeal of the Revenue is dismissed.
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■■■
[2015] 54 taxmann.com 298 (Pune - Trib.) 
IN THE ITAT PUNE BENCH 'A'
Sujata Farms (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle-6, Pune*
G.S. PANNU, ACCOUNTANT MEMBER 
AND R.S. PADVEKAR, JUDICIAL MEMBER 
IT APPEAL NOS. 2047 TO 2052 (PN.) OF 2012
[ASSESSMENT YEARS 2003-04 TO 2008-09] 
SEPTEMBER  17, 2014 
Section 28(i), read with section 2(47) and section 145, of the Income-tax Act, 1961 - Business income - Chargeable as (Land developer) - Assessment years 2003-04 to 2008-09 - Whether definition of term 'transfer' as appearing in section 2(47) is applicable when income is computed under head capital gain - Held, yes - Assessee-company was in business of developing and dealing in plots of agricultural land - It received advance money from buyers for booking of plots and issued letter of allotment to them - Whether since income of assessee was computed under head 'income from business or profession' and as per allotment letter issued to buyers, possession of plot was to be given only on execution of sale deed, section 2(47) would not be applicable - Held, yes - Whether, therefore, total amount as per letter of allotment could not be treated as a sale proceeds of plot and corresponding income could not be brought to tax in year/years of signing of letter of allotment - Held, yes [Para 13] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee company acquired huge land and after developing the infrastructure like road, water provision etc. made the plots and offer the same for sale. There was a survey action against the assessee. The Assessing Officer noticed that even though the assessee-company was issuing the letters of offer and allotment and transactions were not declared as a sales and, in fact, shown as advances in the books of account. The Assessing Officer was of the opinion that, since the assessee was following mercantile system of accounting the assessee ought to have disclosed the said receipts as its sales in the respective assessment years as the possession of the plots had already been handed over to the buyers by issuing the letter of allotment. The Assessing Officer was of the opinion that the income chargeable to tax had escaped assessment. He, therefore, issued the notices to the assessee under section 148 and reopened all the assessments.

	■ 
	 
	On appeal, the Commissioner (Appeals) held that the Assessing Officer was justified in treating the total amount as per letter of allotment as a sale proceeds of the plot and bringing the corresponding income to tax in the years/year of signing of the letter of allotment.

	■ 
	 
	On Second appeal : 


HELD
 
	■ 
	 
	Both the authorities below have not at all understood the nature of the allotment letter. The allotment letter is issued on company letter head. On perusal of the contents of the allotment letter, it is found that it is like a booking letter accepting the offer of the buyer. Nowhere there is mentioned in the allotment letter that the possession of the plot is given to the prospective buyers. The assessee has filed the copy of allotment letter issued to one 'A'. As per the allotment letter said 'A' has applied for the allotment of the plot and booking an amount was paid to the assessee and the assessee agreed to allot him the plot of agricultural land as per the particulars given. It is stated in the allotment letter that the said buyer has inspected the plot and the same is allotted as per his choice. In respect of the private roads there is mentioned in the allotment letter. It appears that even the allotment letters were issued when the project was under developed that there were no proper roads but demarcation was done. It appears that the electricity poles and water facility was under progress. The cost of the plot is mentioned as well as administrative and security expenses are mentioned. There is condition that the said person has to use the plot for an agricultural purpose and for construction of his own farm house as per rules and regulations and prospective buyer has to prove that he is agriculturist. It is in clear terms clarified that the assessee company will execute sale deed of the said plot depending upon the buyers agriculture status and claiming the amount towards cost of plot administrative expenses etc. Both the authorities below came to conclusion that the possession was given to the prospective buyers and the assessee should have recognized the revenue or income on the issue of allotment letters. The approach of both the authorities below on this particular is totally misplaced. [Para 12]

	■ 
	 
	The assessee is following consistent method of accounting and income on execution of sale deed. The assessee is recognizing the income on the final execution of the sale deed which also not controverted by the revenue. Allotment letter cannot be said to be conferring the possession on the prospective buyers but it is only accepting the offer of the buyer to sale the specific plot. As per the Transfer of Property Act the title is transferred only on the completion of the terms and conditions agreed between the parties. It is to be found that authorities below have referred to section 2(47) . Section 2(47) is a definition of the term 'transfer'. As rightly argued that the said definition is applicable when the income is computed under the head capital gain. 

	■ 
	 
	Admittedly, in the case of present assessee the income is computed under the head business. Hence, the said definition is not applicable at all. Moreover, as the letter of allotment does not disclose nor it is meant for conferring the right of the enjoyment or possession on the date of issue. Therefore, the method of accounting regularly employed by the assessee cannot be disturbed. The Assessing Officer did all the exercise merely on the basis of the survey action under section 133A which he could have done in normal assessment proceedings under section 143(3) by verifying method of accounting adopted by the assessee for recognizing income. The assessee has filed the copies of letters from the buyers of the plots and as per the letters given by the buyers of the plots, the possession of the plot is given only on the execution on the sale deed. Both the authorities below have misunderstood the provisions of law. Further, they have not properly appreciated the letter of allotment issued by the assessee to the prospective buyers. Therefore, the method of accounting regularly followed by the assessee and the return declaring loss was to be accepted. [Para 13]


CASES REFERRED TO
 
D. Kasturi v. CIT [2001] 251 ITR 532/[2002] 121 Taxman 2 (Mad.) (para 5).
Dr. Prayag Jha and Pratik Jha for the Appellant. Rajesh Damor for the Respondent.
ORDER
 
S. Padvekar, Judicial Member - This batch of six appeals are filed by the assessee challenging the common impugned orders of the Ld. CIT(A)-III, Pune dated 02-03-2012 for the A.Ys. 2003-04 to 2008-09. The assessee has filed the concise grounds in all the appeals which are verbatim as under:
	"(i)
	 
	The Ld. CIT (A) erred in holding that the A.O. was justified in treating the total amount as per letter of offer of allotment as sale proceeds of plots and bringing the same to income tax in the year of signing of letter of offer of allotment.

	(ii)
	 
	The Ld. CIT(A) erred in holding that transfer of plot of land took place at the time of signing of letter of offer of allotment and that execution of sale deed and registration thereof was a mere formality ignoring the fact that transfer of immovable property does not take place without execution and registration of Sale Deed.

	(iii)
	 
	The Ld. CIT(A) erred in holding that the buyer of plot was entitled to alienate any right , title interest or benefits in the said plot in favour of any person without appreciating that the letter of offer of allotment was not transferable.

	(iv)
	 
	The Ld. CIT(A) grossly erred in concluding that signing of letter of offer of allotment enabled the buyer to possession and enjoyment of the plot and the plot stood transferred to such buyer ignoring the fact that no such right was transferred to the buyer at that point of time and the letter was only an offer subject to certain conditions fulfillment of which was crucial to transfer of possession and ownership."


2. The issue arising in all these appeals are on the charge by the Assessing Officer that the assessee company is following mercantile system of accounting and therefore, it was required upon the assessee company to recognize sales, on handing over the possession of the plot of land i.e. the date of letter of allotment. In the opinion of the Assessing Officer the assessee company has not recognized the sales and accordingly, correct income has not been declared in all these assessment years. The facts which are revealed from the record as under. The assessee company is in the business of developing and dealing in plots of agricultural land since 1990-91. The assessee has also regularly filed the return of income for the A.Ys. 2003-04 to 2008-09. There was a survey action against the assessee on 01-02-2010 u/s. 133A of the Income-tax Act. As noted by the Assessing Officer (in short "the A.O.") it was noticed that even though the assessee company was handing over possession of plots of land to the buyers by issuing the letters of offer and allotment but those transactions were not declared as a sales but in fact shown as advances in the books of account. The Assessing Officer was of the opinion that since the assessee was following mercantile system of accounting the assessee ought to have disclosed the said receipts as its sales in the respective assessment years as the possession of the plots had already been handed over to the buyers by issuing the letter of allotment. The Assessing Officer was of the opinion that the income chargeable to tax had escaped assessment, he, therefore, issued the notices to the assessee u/s. 148 and reopened all the assessments.
2.1 The assessee has undertaken a project namely GIRIVAN at Village - Dongargaon/Hotale, Tal. - Mulshi, Distt. - Pune. The Assessing Officer has stated that the assessee acquired the lands from farmers or owners and after developing the same and divided into different plots. The prospective buyer visits the site of the project where employees of the assessee apprise the customers of the various aspects of the property. If the visitors/customers are interested in buying plot from the assessee then they fill-up the booking form after choosing the plot of land in the said project GIRIVAN by making the payment of the booking amount. The buyer has to confirm the booking within 10 - 15 days or else the booking amount would be forfeited. Once the buyer confirmed the booking, a letter of allotment is issued to the buyer and according to the Assessing Officer the said letter of allotment confers right of enjoyment on the buyer over the property. The Assessing Officer has referred to the contents of the letter of offer issued by the assessee company to the different buyers in the assessment order.
2.2 The Assessing Officer has further observed that the assessee also collected various amounts from the buyers towards development of plots which included fencing, leveling of the land, rubble filling, bore well drilling, bush cleaning, terracing, and pitching by stones and rubble and provision of access road. It was found that the buyer of the plot also had the liberty to prepare the maps and designs of the development of his plot. The development could be carried out either by the assessee for the buyer or the buyer had the choice of appointing anybody to do the development of his plot. Citing an example, it is highlighted by the Assessing Officer that the impounded material showed that in case of Plot No. D148/149A belonging to one Shri Cllandrakant Mokate, the possession of the property was handed over to him by the assessee and the buyer had also prepared the drawing for the shed that had to be erected on the land. The Assessing Officer emphasized that the plot holder enjoyed the rights over the property immediately after booking amount was paid and the schedule of payment was decided between the assessee and the plot holder. According to the Assessing Officer, when confronted on this aspect during recording of statement in the course of survey u/s.!33A, the Managing Director of the company was evasive in his reply. The assessee was, therefore, called upon by the Assessing Officer to explain as to why the amounts received in lieu of letter of allotment should not be considered as sales. However, strongly resisting the move, the assessee contended that the letter of offer of allotment issued to the buyer at the time of booking, giving out the details of payment schedule and reservation of specific plot and no actual possession of the plot was given. It was also sought to highlight that even after issuance of such a letter, the company was still responsible for development of plot.
2.3 It was contended that the assessee was consistently following the practice of accounting for the receipts as income in the year in which the sale deed was executed and only thereafter, the possession was given. It was claimed that until then, the booking amount received was shown on liability side which, on execution of sale deed, was adjusted by crediting sales account to the extent of sale price of the plot and the amount of development charges collected from the plot holder was adjusted against common development expenses incurred by the company and shown under current assets in the balance sheet. It was further contended that as per the 'Bombay Tenancy and agricultural Land Act, 1948 and 'Maharashtra Land Revenue Code1 and other land laws no person other than a farmer can purchase or acquire any right, title, interest of whatsoever kind in an agricultural land. Therefore, unless the prospective buyer produces a proof that he is a farmer, the conveyance or sale deed could not be executed in his name which follows that the rights in a land by means of transfer of risks and rewards cannot be transferred to him until that point of time. It was also pointed out that the company received consideration in installments on the basis of letter of offer of allotment and only on receipt of full amount and production of the documents of being an agriculturalist, the sale deed was executed and actual and legal possession was given. The assessee also claimed that the method of revenue recognition consistently being followed by the assessee since the Assessment Year 1990-91 which was also accepted by the Department in the assessment u/s. 143(3) for the A.Y. 1997-98. The assessee is also stated to have furnished letters from certain plot holders stating therein that legal rights over the property were not handed over to the buyers nor the possession has been given to them.
3. Meanwhile, certain enquiries were carried out by the Assessing Officer with the buyers of the plots at the project under reference, namely, Girivan Project. It was found by the Assessing Officer that certain plot owners in the said scheme, numbering about 250, had formed an Association which was registered under the Society's Registration Act, 1860. In response to Summons issued by the Assessing Officer to the said association one Shri Arun Vinayak Deshmukh, Vice President of the said society attended before the Assessing Officer, whose statement was recorded by the Assessing Officer. In his statement, operative part of which is extracted by the Assessing Officer in the assessment order, Shri Deshmukh, explaining the process of acquiring the plot in the project, reportedly stated that the development of the plot was carried out by the assessee company on the respective plots on behalf of the plot holders and the plot holders were also allowed to carry out construction independently after obtaining NOC from the company. In his statement, it is also acknowledged by Shri Deshmukh that by virtue of the letter of offer of allotment, the owners had full rights with respect to the rewards and risks of the property involved and according to him, registration of sale deed was a merely formality to comply with the land revenue laws and it had nothing to do with the activities that were carried on by the plot holders on the land. He is also stated to have declined to authenticate the contents of letters purportedly issued by certain plot owners stating that they did not get the possession or enjoyment over the property by virtue of the letter of offer of allotment. Mr. Deshmukh clarified that that the contents of the said letters were drafted by the company and that even the signatures of the owners were obtained by fraudulent means.
3.1 The Assessing Officer, on the basis of the above affirmations and evidences collected during the survey, thus, drew the inference that the assessee was indulging into the practice of giving possession of the said plots to the buyers but not recording the sales. To affirm his view, the Assessing Officer has highlighted the sequence of events involving various stages, in respect of plot No.D-47, A-3, belonging to Dr. R.M. Chaturvedi, as under:—
	Sr. 
	Date 
	Details 

	1.
	25/11/2002
	Letter of offer of allotment and receipt of entire plot cost

	2.
	20/12/2002
	NOC for development of plot and construction of servant quarters cum store house

	3.
	10/12/2003
	Permission of construction of servant quarters

	4.
	Jan 2004
	Construction of servants quarters completed

	5.
	Till date
	Agreement for sale is not prepared and registered


Highlighting the above, the Assessing Officer emphasized that the assessee had handed over the possession and rights over the property to the buyer but never showed the amount received by it as sales. Citing this position and also drawing attention to the statement of Shri Arun Deshmukh, the assessee was asked to explain its stand on the issue the Assessing Officer had raised. Objecting to treat the advances as sales, the assessee contended before the Assessing Officer that such an action would be against the principles of accounting and would not give true and fair view of profit and affairs of the company but would show absurd results. Further, claiming that the booking amount is also inclusive of development of project also. It was contended that even presuming that the booking receipts were to be considered as sales, then corresponding expenses towards project development which was capitalized and not claimed as revenue expenditure, ought to have been allowed. Further, responding to the show cause notice issued by the Assessing Officer, the assessee also questioned the validity of the statement of Shri Arun Deshmukh stating that the same was not supported by any evidence besides claiming that the plot No.D-47/A-3 cited by the Assessing Officer did not belong to Dr. Chaturvedi as cited by the Assessing Officer.
4. The learned Assessing Officer, however, relying on the various documents gathered during the survey and also relying on the statement of Shri Arun Deshmuk stuck concluded that the assessee handed over the possession of the property and rights of effective enjoyment of the said property to the buyers immediately after entering into the letter of offer of allotment and decision of schedule of payment. It is also noted by the Assessing Officer that the assessee has been following the mercantile system of accounting wherein the revenues are to be considered when they accrue and expenses are to be considered when the liability to incur the same arises. Having inferred so, the Assessing Officer sought to address whether, in the given factual background and circumstances, the assessee has sold/transferred the plots so as to account it as revenue in its profit and loss account. Attempting to define the term 'sale', the Assessing Officer mentions that as per the ordinary meaning of the word sale, it is a transaction entered into voluntarily between two persons known as the buyer and the seller by which the buyer acquires property of the seller for an agreed consideration known as a price. The Assessing Officer points out that in the present case, what is transferred or sold by assessee to the buyer of plot are his rights in the plot of land under consideration. Thus, according to the Assessing Officer, the assessee has relinquished/ sold his rights over that piece of land on receipt of consideration against the plot. Thus, according to the Assessing Officer, those letters of offer of allotment are in the nature of agreements of sale which are not registered. Stressing upon of the fact that the assessee has been following mercantile system of accounting, the Assessing Officer observed that receipt of total consideration is not material but what is material is there was obligation created on the buyer by way of an agreement viz. letter of offer of allotment between the assessee and the buyer and viewed from that perspective, revenue accrued to the assessee. Further, referring to the term 'transfer' as defined in clause (vi) of section 2(47) of the Act, the Assessing Officer asserted that if the transaction has the effect of transferring, or enabling the enjoyment of any immovable property then the same would be considered as the transfer of asset for the purposes of Income Tax Act, 1961. Noting that in the present case, the buyers were enabled the enjoyment of the rights over the property by virtue of the letter of offer of allotment, the Assessing Officer concludes that features relating to the plots sold by the assessee squarely covered by clause(vi) of the said section of the Act.
5. Addressing the issue raised by the assessee that since the sale deeds in respect of the plots of which letter of allotments were given have not been registered, the transaction would not qualify as sale because the risks and rewards are not transferred to the buyers legally, the Assessing Officer mentions that there is no provision in the income tax Act saying that registration is compulsory for the purpose of transfer/sale of immovable property. According to him, in such a scenario, the concept of sale of immovable property has to be gathered from section 54 of the transfer of properties Act 1882, according to which the most important and material to the transfer is the intention of the parties. It is emphasized by the Assessing Officer that properties do not necessarily pass on as soon as the Instrument is registered, for, the true test is the intention of the parties, while registration is prima facie a proof of an intention to transfer, but it is no proof of an operative transfer, if there is a condition precedent as to the payment of consideration. In this context, the Assessing Officer has placed reliance on the decision of the Madras High Court in the case of D. Kasturi v. CIT [2001] 251 ITR 532/[2002] 121 Taxman 2 , where the Court held that even in absence of registration where possession is delivered in pursuance of agreement of sale but not registered, the same may be qualified as transfer.
6. The Assessing Officer has also attempted to view the transactions in question in the context of the Sale of Goods Act, 1930. The Assessing Officer noted that according to the said Act, the sale has to be recognized once the delivery of goods takes place. If the goods are returned by the buyer/customer then the seller is eligible to claim the same as sales return or rejection or bad debts as per the facts of the transaction and in the scheme of Income Tax Act, 1961, he will be eligible for such a claim. Thus, stressing that the delivery of goods entails the possession of the goods in the hands of the buyer, the Assessing Officer observed that in the present case, the goods in the form of plots of land have been transferred to the buyer enabling him to the enjoyment of the said property/plots. Thus, holding that the letter of offer of allotments entered into by the assessee and the prospective buyers were in the form of agreements of sale of plots, the Assessing Officer concluded that the assessee has sold the plots in respect of which the letter of offer of allotments were entered into. Observing that the assessee has not considered/declared the amounts received in lieu of such sales in its books of accounts as revenue, the Assessing Officer further held that such amounts received by the assessee in lieu of letter of offer of allotments which are in the form of agreements of sale of plots were sale consideration received by the assessee in the respective years. Such aggregate considerations received by the assessee were then quantified by the Assessing Officer on the basis of letters of allotment for different Assessment Years as under:—
	Assessment Year 
	Plot cost quantified as per Letter of offer of allotment 

	2002-03
	Rs.87,51,230/-

	2004-05
	Rs.73,45,173/-

	2005-06
	Rs.1,64,22,84/-

	2006-07
	Rs.1,97,96,405/-

	2007-08
	Rs.5,35,44,915/-

	2008-09
	Rs.4,43,18,258/-


7. In sum and substance on the basis of the letter of offer/allotment issued by the assessee to the buyers of the plot. The Assessing Officer re-casted the entire profit and loss account of the assessee for all these six assessment years and re-worked out the net profit as under:
	Particulars 
	Assessment Year (Amount in Rs.) 

	
	03-04
	04-05
	05-06
	06-07
	07-08
	08-09

	Sales of quantified
	87,51,230
	73,45,173
	1,64,22,842
	1,97,96,405
	5,35,44,915
	4,43,18,258

	Add: Closing
	85,25,093
	86,88,972
	89,50,665
	86,17,757
	99,56,341
	1,05,39,518

	Less: Opening
	82,79,324
	85,25,093
	86,88,972
	89,50,665
	86,17,757
	99,56,341

	Gross Profit
	89,96,999
	75,09,052
	1,66,84,535
	1,94,63,497
	5,48,83,499
	4,49,01,435

	Add: Other
	35,64,555
	53,22,519
	37,35,476
	64,06,134
	61,41,069
	88,25,789

	Less: Expenses as per P & L A/c
	96,97,937
	91,49,453
	1,04,58,789
	1,51,68,786
	1,57,40,110
	1,45,98,081

	Net Profit
	28,63,617
	36,82,118
	99,61,222
	1,07,00,846
	4,52,84,458
	3,91,29,143


The above exercise is done by the Assessing Officer mainly on the two reasons:—
	i.
	 
	Buyer gets effective possession or right of enjoyment of the property on receipt of Letter of Offer/Allotment.

	ii.
	 
	As per provisions Sec. 2(47) of Income Tax Act any transaction which has the effect of transferring or enabling the enjoyment of the immovable property.


8. The assessee challenged all the reframe assessment by the Assessing Officer before the Ld. CIT(A) but without successes. As on principles the Ld. CIT(A) held that the Assessing Officer was justified in treating the total amount as per letter of allotment as a sale proceeds of the plot and bringing the corresponding income to tax in the years/year of signing of the letter of allotment. Ld. CIT(A) directed to verify whether there was a double taxation of the any amount. The reasons and findings of the Ld. CIT(A) for endorsing the view taken by the Assessing Officer are as under:
"6. The contentions raised by the Ld. Counsel for the appellant are carefully examined with reference to the facts of the case and the material placed on record. The appellant acquires land from farmers or owners which were then developed into plots of different sizes. The prospective buyers visit the site of the project where employees of the appellant apprise the customers of the various aspects of the property. Interested customers fill-up the booking form after choosing the plot of land by paying the booking amount. The appellant also collects various amounts towards development of the plot which included fencing, leveling of the land, rubble filling, bore well drilling, bush cleaning, terracing, and pitching by stones and rubble and provision of access road. The buyer has to confirm the booking within 10-15 days or else the booking amount would be forfeited. On confirmation of the booking, a letter of offer of allotment is entered into between the appellant and the company, which confers various rights on the buyer over the property and the buyer of the plot has also the liberty of preparing the maps and designs for the development of his plot. The main controversy in the present case is the timing of recognition of revenue from the sale of plots of land in one such real estate project known as GIRIVAN developed by the appellant. According to the appellant, there is significant uncertainty in collection of amount of sale consideration at the time of issue of 'letter of offer of allotment' to the buyers of plots of land. Citing this reason, the appellant has recognised the revenue from sale of plots for all the years under appeal at the time of execution of sale deed on receipt of full amount of sale consideration. On the other hand, the case of the Assessing Officer is that all the rights associated with the ownership of the plot were transferred to the buyer at the time of signing the offer of allotment and therefore the revenue from sale of plots has to be recognized in the year of offer of allotment notwithstanding the position that the sale consideration was being received in installments spreading over a period of two to four years. As already mentioned, the company was engaged in the business of acquiring the land, developing the land into plots of different dimensions and selling it to the interested buyers. Therefore, purchase and sale of land during the years is an adventure in nature of trade and the land in question constitutes stock-in-trade and the income there from is business income as admitted by the appellant. In fact, the income from purchase and sale of land was brought to tax under the head 'Income from business' by the Assessing Officer. The provisions of section 2(47) are applicable only in case of capital assets and under section 2(14), capital assets do not include stock-in-trade. Therefore, as submitted by the Ld. Counsel, provisions of section 2(47) are not applicable to the transactions in question. Now the issue that arises is when the income from sale of plots in question, which constitute stock-in-trade in the case of the appellant, is required to be recognized in the profit & loss a/c. For deciding the timing of recognition of income from sale of goods, it is necessary to refer to the conditions specified in paragraphs 10 and 11 of Accounting Standard (AS)-9, which read as under:
10. Revenue from sales or service transactions should be recognized when the requirements as to performances set out in paragraphs 11 and 12 are satisfied, provided that at the time of performance it is not unreasonable to expect ultimate collection. If at the time of raising of any claim it is unreasonable to expect ultimate collection, revenue recognition should be postponed.
11. In a transaction involving the sale of goods, performance should be regarded as being achieved when the following conditions have been fulfilled:
	(i)
	 
	the seller of goods has transferred to the buyer the property in the goods for a price or all significant risks and rewards or ownership have been transferred to the buyer and the seller retains no effective control of the goods transferred to a degree usually associated with ownership; and

	(ii)
	 
	no significant uncertainty exists regarding the amount of the consideration that will be derived from the sale of the goods."


As stipulated in the AS-9, a key criterion for determining when to recognise revenue from a transaction involving the sale of goods is that the seller has transferred the property in the goods to the buyer for a consideration. The transfer of property in goods, in most cases, results in or coincides with the transfer of significant risks and rewards of ownership to the buyer. However, there may be situations where transfer of property in goods does not coincide with the transfer of significant risks and rewards of ownership. Revenue in such situations is recognised at the time of transfer of significant risks and rewards of ownership to the buyer. Another important criterion for recognition of income from such transactions is that there is no significant uncertainty regarding ultimate collection of the amount of consideration. The facts of the present case are now tested vis-a-vis these criteria laid down in AS-9.
(a) Effective control of the plots transferred and possession of the plots: 
6.1 The contention of the Ld. Counsel for the appellant in this regard is that exclusive possession is not given to the buyers at the time of signing of 'letter of Offer of allotment' of plot and the company retains full and effective control of the ownership of the land at all the times until the Sale Deed is executed. This criterion has to be examined with reference to the terms and conditions of agreement entered between the parties involved in the transaction. It is therefore appropriate to refer to the following terms and conditions of the letter of Offer of allotment as mentioned at page 3 of the assessment order:
You have been given permission to use the same, subject to and against the performance of the terms and conditions of this Letter of Offer of Allotment and the rules and regulations of the Project as under:— 
	a.
	 
	You will use the plot for horticulture, afforestation, plantation, floriculture and construction of farm house as per the rules.

	b.
	 
	You will make the construction on the plot as per the rules and regulations of government bodies and use the same according to its sanctioned purpose.

	c.
	 
	You will not use the plot for poultry, piggery, goat farming, dairy, brick bet, workshop or factory.

	d.
	 
	While appointing any care taker or servant on your plot, you will obtain "Girivan Project Experience Certificate" of the concerned person from company.

	e.
	 
	You will not use or allow to use the infrastructural facilities of Girivan Project owned and controlled by company i.e. roads, electricity, water resources, common facility centers, administration set-up etc. for the use, occupancy and enjoyment of any other land in area of Girivan Project or in the vicinity thereof, except the plot allotted to you,


6.1.1 As seen from a copy of the Letter of Allotment furnished by the appellant, the buyers are given the rights to use the allotted plot for an agricultural purpose and for construction of their farm house of course subject to the rules and regulations as mentioned above. During the survey operation, the Assessing Officer conducted enquiries, which revealed that some of the plot owners in the project 'GIRIVAN' had formed an Association which was registered under the Society's Registration Act, 1860. Shri Arun Vinayak Deshmukh, Vice President of the said society explained the entire process of acquiring the plot in the project and also stated that the development of the plot was carried out either by the appellant company on behalf of the plot holders or by the plot holders themselves after obtaining NOC from the company. In his statement recorded on 20.12.2010, which is extracted at page 9 & 10 of the assessment order, Shri Deshmukh further stated that by virtue of the letter of offer of allotment, the buyers acquired full rights over the property involved and the registration of sale deed was a mere formality to comply with the land revenue laws and it had nothing to do with the activities that were carried on by the plot holder on the land. With regard to contents of letters purportedly issued by certain plot owners stating that they did not get the possession or enjoyment over the property by virtue of the letter of offer of allotment, Mr. Deshmukh clarified that that the contents of the said letters were drafted by the company and that even the signatures of the buyers were obtained by fraudulent means. The statement of the Vice-President of the plot owners Association clearly shows that the effective possession of the property was handed over to the buyers along with the rights of enjoyment of the property soon after signing the letter of offer of allotment. As regards the claim of not granting of opportunity for cross-examination of Shri Deshmukh, it is to be noted that the right to cross-examination is not an absolute right and the right of hearing does not include a right to cross-examine. Right to cross examine the witness who made adverse report is not an invariable attribute of the requirement of the dictum 'audi alteram partem'. The principles of natural justice do not require formal cross examination. Formal cross examination is a part of procedural justice and is governed by rules of evidence and it is a creation of Court. Therefore, it cannot be laid down as a general proposition of law that the Assessing Officer cannot rely on any evidence which has not been subjected to cross examination. In the present case, even otherwise the interest of equity and natural justice is served as a copy of the statement of Mr. Deshmukh was made available to the appellant and the appellant, vide the show cause notice of the AO dated 20.12.2010, was given full opportunity to have its say on the statement and therefore principles of natural justice have not been violated. The letter of offer of allotment entered into by the appellant and the prospective buyers was in the form of agreement of sale of plots and the appellant has sold the plots in respect of which the letter of offer of allotment was signed. In such a situation, the confirmations from various buyers filed by the appellant that possession was given to them only at the time of execution of sale deed does not carry conviction and it is only an afterthought and these confirmations are contrary to the clause 'Use and Enjoyment of the said plot' incorporated in the letter of Allotment, which is scanned and reproduced hereunder:
Use And Enjoyment Of The Said Plot :- You have to use the said plot for an agricultural purpose and for construction of your own farmhouse as per the rules and regulations. You will not do or carry any activity which is a nuisance or harmful to the Project and/or the other plot-holders. You will develop your said plot and make plantation, cultivation etc. thereupon and will not retain said plot undeveloped or as it is. You are well aware that actual enjoyment of the property is more important thing, rather than to hold it on paper.
6.12 It is also noticed from the Letter of Allotment that the buyers are entitled to transfer the allotted plot or alienate any right, title, interest or benefits therein of whatsoever nature in favour of any other person/persons on obtaining NOC and no dues certificate from the company. The question of transfer of plot or rights therein arises only when such rights are conferred to the buyers at the time of allotment. All these facts clearly indicate that the goods in the form of plots of land have been transferred to the buyer at the time of signing the offer of allotment enabling him to the possession and enjoyment of the said property/plots.
6.13 Even presuming for a while that the possession given to the buyers under the letter of allotment is not exclusive possession as claimed by the appellant, it is to be noted that the possession need not necessarily be the sole and exclusive possession of the buyer for recognition of income from sale of plots. So long as the buyer is, by virtue of the possession given, enabled to exercise general control over the property and to make use of the property for the intended purpose, the mere fact that the appellant has also the right to enter the property to oversee the development activity in the project or to ensure performance of the terms and conditions of offer of allotment does not take away the rights of the buyer acquired under the letter of allotment. If the contention of the appellant is accepted, there is every possibility of deferring the last installment of a small amount to a distant date, and even if small amount remains to be paid and the buyer fails to pay, leading to a dispute between t parties, the transaction cannot be said to have been effected and the recognition of income from the transaction may be indefinitely postponed. There is a also possibility of the appellant with the connivance of the buyers postponing the execution of conveyance deed on the ostensible ground that the entire consideration has not been received and some balance remained to be paid. Therefore, possession given to the buyers need not ripen itself into exclusive possession on payment of all the installments in entirety for the purpose of recognition of income. There is no justification to postpone the recognition of income to a point of time when the possession of the buyer will become exclusive possession after full consideration is paid and sale deed is executed.
6.1.4 Thus, by virtue of letter of allotment, possession of the plot is handed over to the buyers along with rights of enjoyment over the property and it is not correct to say that the appellant retains full and effective control of the ownership of the land at all the times until the Sale Deed is executed and therefore the first criterion laid down in AS-9 for recognition of income from sale of plots in the respective years of allotment is satisfied.
(b) Transfer of all significant risks and rewards to the buyers: 
6.2 Drawing attention to paragraph ll(i) of AS-9, the next contention of the Ld. Counsel is that all significant risks and rewards associated with ownership of the property are not transferred to the buyers at the time of signing of 'Letter of Offer of Allotment'. According to the appellant, letter of Allotment is not a transferable document and therefore risk and rewards are transferred only when sale deed is executed and hence income from sale of plots Is recognized on execution of sale deed. This contention of the Ld. Counsel is not well founded. The appellant has entered into an agreement for sale and development of the plots with the buyers, who in turn have made the initial payment and agreed to pay the balance consideration as per the schedule specified in the Letter of Allotment. By virtue of the Letter of Allotment, certain rights are assigned to the buyers and consequently the buyers have entered the property and undertaken development of plot including construction on the plot. The fact that the legal ownership of the land continued with the appellant to be transferred to the buyers at a future distant date really does not affect the rights already acquired by the buyers at the time of signing the letter of allotment. As already mentioned, furnishing of necessary proof that the buyer is a farmer is a mere formality to comply with the land revenue laws and it has nothing to do with the activities that are carried on by the plot holders on the land nor does it affect the rights already acquired by the buyer. As long as the allotment is in operation and not cancelled, the owners continue to enjoy such rights in the plot allotted. It is common knowledge that risk and rewards are also associated with any agreement executed between the parties. It is only after understanding the whole scheme of property development of the developer; any buyer will enter into an agreement being fully aware of the risk and rewards associated with the agreement and purchase a plot. So long as the buyers abide by the terms of agreement, which are legally enforceable by both the parties, the appellant transfers all 'significant risk and rewards' to the buyers that very moment agreements were signed by both the parties. It is also settled legal position that legal ownership of land and execution of sale deed are not necessary for exploitation of land. The booking and allotment of plot to a buyer, taking possession of the property by the buyer and undertaking development of the property are instantaneous and therefore all the risks and rewards associated with the ownership of the property are transferred to the buyers at the time of signing of 'Letter of Offer of Allotment' and not deferred till the execution of conveyance deed. When a prospective buyer of plot giving consent to the terms of sale as contained in allotment letter referred supra, the appellant simultaneously transfers 'all significant risks and rewards' to the prospective buyers when the allotment letter is signed by the parties involved in the said transaction. Therefore, it is difficult to accept the contention of the appellant that 'significant risk and rewards' are not transferred in spite of entering into agreements with the buyers which are legally enforceable contracts. Thus, in the instant case, the transfer of rights in the property at the time of Letter of allotment results in or coincides with the transfer of significant risks and rewards of ownership to the buyer and therefore the revenue from the sale of plots has to be recognized in the year of allotment.
(c) Expectancy of Ultimate realization: 
6.3 As per the Accounting Standard-9, the third important criterion is that the revenue should be recognized when it becomes measurable and the surrounding circumstances give rise to reasonable expectancy of ultimate realization. In the instant case, the sale consideration for sale of plot was fixed and specified in the allotment letter and the revenue from sale of plots was measurable and at the time of signing the Letter of Allotment, there was reasonable expectancy of ultimate realization. The appellant, except stating that in many cases there is a cancellation of booking after payment of certain installments when money is refunded as per the rules of the company, has not furnished details of such cases and the percentage of such cancellations after payment of a few installments. It is only an assertion made by the appellant not backed by any evidence. Therefore, the third criterion that no significant uncertainty exists regarding the amount of the consideration that will be derived from the sale of the goods is also satisfied in the case of the appellant.
6.4 Thus, for all practical purposes, the conditions as specified in paragraphs 10 and 11 of AS-9 for the recognition of revenue in the year of allotment of plots have been fulfilled in respect of the transactions in question. Further, as rightly pointed out by the Assessing Officer, the appellant has been following the mercantile system of accounting wherein the revenues are to be accounted as and when they accrue and expenses are to be considered as and when the liability to incur the same arises. In accrual system of accounting, receipt of total consideration is not material and what is relevant is right to receive the consideration from sale of property. In the present case, the letters of allotment are in the nature of agreements of sale and the buyers were enabled the enjoyment of the rights over the property by virtue of the letter of allotment. The right to receive the sale consideration has accrued to the appellant soon after signing letter of allotment and therefore income from the transactions ought to have been recognized by the appellant in the respective years of allotment of plots to the buyers. At this juncture, it is relevant to refer to the following observations of Punjab & Haryana High Court in the case of Dhir & Co. Colonisers (P.) Ltd reported in 288 ITR 561, which are directly on the issue:
Where assessee coloniser agreed to sell plots to various parties, once possession of plots was transferred and transferees even made constructions, dominion over property passed on to transferees and amounts received by assessee could not be held to be mere deposits and property transferred could not be held to be stock-in-trade of assessee; receipt on account of sale of plots constituted trading receipts in assessee's hands
In the case of the appellant also, dominion over property was passed on to the respective buyers soon after signing the Letter of Allotment and some of the buyers even started constructions on the plot and therefore amounts received by appellant on account of sale of plots could not be held to be mere advances until the sale deed is executed and the same constitute trading receipts in the year of allotment.
6.5 Apropos the claim of the appellant that the Revenue has accepted the method of accounting of revenue recognition followed by the appellant in the scrutiny assessment for the A.Y. 1997-98, it is to be mentioned that the principles of estopel and res-judicata do not apply strictly to the proceedings under the Income-tax Act and the issue can always be examined with reference to the facts supporting it or changed legal position in any subsequent assessment year. This view is supported by the decision of the Bombay High Court in the case of Kotak Mahindra Finance (265 ITR 114). In the case of the present appellant, a survey operation under sec. 133A was carried out in the business premises of the appellant and during the survey operation, it was noticed that though the appellant was handing over the possession of the plots of land to the buyers on conclusion of the letter of offer of allotment, it was not recognizing the sale and showing the advances received from buyers as liability in the balance sheet. In such circumstances and as new facts have come to light during the survey action, the Assessing Officer is justified in examining the issue from a different perspective in the year under consideration. Each year is a distinct and separate year for the purpose of the Income-tax Act and it cannot be said that once the appellant has been allowed a particular claim or the Assessing Officer accepted method of recognition of income in the earlier years, the same claim should be allowed in perpetuity without examining whether there is any change in the factual and legal position vis-a-vis the claim in a particular year. In this context, it may be relevant to refer to the following observations of Apex Court in the case of British Paints India Ltd (188 ITR 44)
It is not only the right but the duty of the Assessing Officer to consider whether or not the books disclose the true state of accounts and the correct income can be deduced therefrom. It is incorrect to say that the officer is bound to accept the system of accounting regularly employed by the assessee, the correctness of which had not been questioned in the past. There is no estoppel in these matters, and the officer is not bound by the method followed in the earlier years.
Therefore, just because a particular system of accounting had been consistently followed and the correctness of which was not questioned in the earlier years, it is not correct to say that the AO is bound to accept the system of accounting regularly employed by the appellant even when new facts have come to the light during the survey operation. The method of recognition of revenue adopted by the appellant results in distortion of profits in a particular year and therefore the AO is correct in substituting the method with a new method, which is also in consonance with AS-9 as discussed hereinabove. In such a situation, the three decisions relied upon by the appellant in its written submissions have no application to the facts of the present case.
6.6 For the foregoing reasons, the Assessing Officer is justified in treating the total amount as per letter of allotment as sale proceeds of plots and bringing the corresponding income to tax in the year(s) of signing letter of offer of allotment and accordingly the action of Assessing Officer in this regard is upheld in principle for all the assessment years under appeal."
Now, the assessee is in appeal before us.
9. We have heard the rival submissions of the parties and perused the record. The Ld. Counsel submits that at the time of issuing the allotment letter possession is not given to the buyers but the assessee retains full and effective control possession and the ownership of the land at all the times until the sale deed is executed. He submits that letter of allotment is an acceptance by the assessee to sale plot and unless the assessee makes the full payment and complies with the terms and conditions then only the title in the land is transferred to the buyers. He submits that the exercise done by both the authorities below based on the wrong appreciation of the nature of the allotment letter issued by the assessee to the prospective buyers of the plot. By way of allotment letter the assessee assures the buyer that the plot selected by the buyer will be ultimately sold to him. He submits that GIRIVAN is a very big project occupying the huge land, having different locations of the plots. Hence, it is choice of the buyers to select his plots. A letter of the allotment is nothing but it is a first stage of acceptance of the offer of the buyer by issuing him to letter. He submits that the assessee is following mercantile system of accounting since, 1990-91 by recognizing the income on the sale of plot only after the registered sale deed is executed. He submits that merely because during the course of survey action it was found that the plot owners of GIRIVAN of the assessee had formed an Association by registering the same under the Society's Registration Act, 1860 but nowhere it is a stated or brought on record that in respect of how many plot owners the registered sale deed were executed and possession was given. The Ld. Counsel referred to the Paper Book Compilation more particularly Page No. 83, where the copy of the letter of allotment of one Mr. Arun Pangarkar dated 26-07-2002 is placed. He submits that the letter of allotment is issued on the letter head of assessee company and nowhere it is mentioned in the allotment letter that the buyer has been given the possession. He referred to the said copy of the allotment letter and submits that it is clearly mentioned that the timely payment is essential of the contract. He submits that even if the buyer fails to pay two installments as per letter of allotment the booking of the plot will be cancelled. The allotment letter is nothing, it is one sort of the booking of plot. He referred to the clause where the cost of the plot is mentioned in the allotment letter and schedule of the payment by the buyer. As per allotment letter, he submits that so far as the allotment letter issued to Mr. Arun Pangarkar is concerned the cost of the plot is Rs.1,85,250/-, the booking amount is Rs.10,000/- only. He submits that there was a delay in getting the permission to the project as basic project is developed keeping in view the environment and hence, the buyer has to use that plot for plantation/agriculture purpose and for construction of the farm house. He submits that mere issuance of the allotment it cannot be said that the assessee has given the possession to the prospective buyer when in fact it is acknowledgment of the booking of the plot. He submits that the Assessing Officer has relied on the statement of one Mr. Arun Deshmukh on the issue of handing over the possession. The said alleged statement was recorded behind the back of the assessee and the assessee was not allowed opportunity to cross-examine him even if on specific request. He submits that the sale deed executed in favour of Shri Deshmukh is placed in the Compilation "in Marathi at Page Nos. 22 to 29". He submits that as per the sale deed the possession of the said plot was given to Shri Deshmukh on 11-03-2004 then how it can be said that the possession was given at the time of allotment letter.
10. In respect of the applicability of Sec. 2(47) of the Income-tax Act, he submits that the definition of the transfer is not applicable when the income is assessed under the head income from business or profession but the said definition is specifically applicable when the income is determined under the head Capital Gain and hence, reliance placed by the Assessing Officer is totally misplaced. On the consistency of method of accounting, he submits that law is well settled hence, on the principle of consistency recognition of the revenue may not be disturbed nor there is justification in doing so. He pleaded for allowing the grounds taken by the assessee. Per contra, the Ld. DR supported the orders of the authorities below.
11. The first issue which arises for our consideration is whether that the assessee should have recognized the revenue when the allotment letters were issued to the prospective buyers. The assessee company has undertaken a project GIRIVAN and as per the facts on record it appears that the GIRIVAN project is the farming or agricultural project. The assessee company acquired the huge land in the Village - Dongargaon/Hotale, Tal. - Mulshi, Distt. - Pune and after developing the infrastructure like road, water provision etc. made the plots and offer the same for sale. On the basis of the survey action u/s. 133A the Assessing Officer issued the notice u/s. 148 to the assessee on the charge that for these six assessment years the assessee has not properly declared the income. We find that the Assessing Officer has re-casted the entire profit and loss account of the assessee which is merely basis of the allotment letter issued by the assessee to the prospective buyers.
12. We have gone through the allotment letter which copy is placed on record. In our opinion both the authorities below have not at all understood the nature of the said allotment letter. The allotment letter is issued on company letter head. On perusal of the contents of the allotment letter, we find that it is like a booking letter accepting the offer of the buyer. Nowhere there is mentioned in the allotment letter that the possession of the plot is given to the prospective buyers. The assessee has filed the copy of allotment letter dated 26-07-2002 issued to one Mr. Arun Ramdas Pangarkar. As per the allotment letter said Mr. Arun Ramdas Pangarkar has applied for the allotment of the plot and booking an amount was paid to the assessee company and the assessee agreed to allot him the plot of agricultural land as per the particulars given. It is stated in the allotment letter that the said buyer has inspected the plot and the same is allotted as per his choice. In respect of the private roads there is mentioned in the allotment letter. It appears that even the allotment letters were issued when the project was under developed that there were no proper roads but demarcation was done. It appears that the electricity poles and water facility was under progress. The cost of the plot is mentioned as well as administrative and security expenses are mentioned. There is condition that the said person has to use the plot for an agricultural purpose and for construction of his own farm house as per rules and regulations and prospective buyer has to prove that he is agriculturist. It is in clear terms clarified that the assessee company will execute sale deed of the said plot depending upon the buyers agriculture status and claiming the amount towards cost of plot administrative expenses etc. It is also mentioned that the buyer has to become member of GIRIVAN project. We do not understand on which basis both the authorities below came to conclusion that the possession was given to the prospective buyers and the assessee should have recognized the revenue or income on the issue of allotment letters. In our understanding the approach of both the authorities below on this particular is totally misplaced.
13. The assessee is following consistent method of accounting in respect of the said GIRIVAN project recognizing income on execution of sale deed and save these six assessment years the same has been accepted. As argued before us and which also not controverted by the revenue, the assessee is recognizing the income on the final execution of the sale deed. Allotment letter cannot be said to be conferring the possession on the prospective buyers but it is only accepting the offer of the buyer to sale the specific plot. As per the Transfer of Property Act the title is transferred only on the completion of the terms and conditions agreed between the parties. We find that authorities below have referred to Sec. 2(47) of the Act. Sec. 2(47) of the Income-tax Act is a definition of the term "transfer". As rightly argued by the Ld. Counsel the said definition is applicable when the income is computed under the head Capital Gain. Admittedly, in the case of present assessee the income is computed under the head business hence, the said definition is not applicable at all. Moreover, as the letter of allotment does not disclose nor it is meant for conferring the right of the enjoyment or possession on the date of issue. In our opinion the method of accounting regularly employed by the assessee cannot be disturbed. The Assessing Officer did all the exercise merely on the basis of the survey action u/s. 133A which he could have done in normal assessment proceedings u/s. 143(3) by verifying method of accounting adopted by the assessee for recognizing income. We have also gone through the Compilation filed by the assessee and the assessee has filed the copies of letters from the buyers of the plots and as per the letters given by the buyers of the plots, the possession of the plot is given only on the execution on the sale deed. In our opinion both the authorities below have misunderstood the provisions of law nor they have properly appreciated the letter of allotment issued by the assessee to the prospective buyers. We, therefore, allow the grounds taken by the assessee and set aside the order of the CIT(A) in all these six assessment years and direct the Assessing Officer to accept the method of accounting regularly followed by the assessee and also to accept the return/loss declared.
14. In the result, all the appeals of the assessee are allowed.
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Section 80HHC, read with Section 148, of the Income-tax Act, 1961 - Deductions - Exporters (Reassessment) - Assessment years 1998-99 and 1999-2000 - Assessee was engaged in business of export - It claimed deduction under section 80HHC - Assessing Officer passed assessment order by enhancing deduction - After four years, Assessing Officer issued notice under section 148 on ground that assessee had treated DEPB receipts as a part of export profit - Whether there was no facts which would indicate failure on part of assessee to submit truly and fully all material facts necessary for claiming deduction under section 80HHC in respect of DEPB receipts, re-assessment was not justified - Held, yes [Para 6] [In favour of assessee] 
Circulars & Notifications : CBDT Circular F. No. 153/93/2004/TPL dated 8-9-2004
FACTS
 
	■ 
	 
	The assessee company, carried on business of export. In the course of its business of export, it became entitled to Duty Entitlement Pass Book Scheme (DEPB) benefit under the Export and Import Policy of India and also the benefit of deduction under section 80HHC. The assessee filed its return of income and claimed benefit of deduction under section 80HHC.

	■ 
	 
	The Assessing Officer passed an assessment order under section 143(3), determining the assessee's income at higher value after enhancing the deduction under section 80HHC.

	■ 
	 
	The Assessing Officer issued the notice under section 148, seeking to re-open the assessment on ground that the assessee had claimed deduction under section 80HHC on DEPB receipts as DEPB receipts are covered under section 28(iv).

	■ 
	 
	The assessee filed its objections to the reasons furnished for reopening of the assessment for assessment year 1998-99. However, the Assessing Officer by an order rejected the assessee's objections to reasons for reopening of assessments. The Assessing Officer held that, prima facie it appears that the assessee had failed to disclose fully and truly all details of the nature, character and the modus of earning DEPB entitlement in its return of income.

	■ 
	 
	On writ:


HELD
 
	■ 
	 
	Both the impugned notices for assessment years 1998-99 and 1999-2000 have admittedly been issued beyond a period of four years from the end of the relevant assessment year. The statutory jurisdictional condition as provided in the proviso to section 147 to be satisfied before issuing a notice beyond a period of four years from the end of the relevant assessment year, is failure on the part of the assessee to disclose truly and fully all material facts necessary for assessment. There was no facts which would indicate failure on the part of the assessee to submit truly and fully all material facts necessary for claiming the benefit of deduction under section 80HHC in respect of DEPB receipts. [Para 6]

	■ 
	 
	In view of the above, the petitions are allowed and the impugned notice is set aside. [Para 12]


CASE REVIEW
 
Topman Exports v. CIT [2012] 342 ITR 49 /205 Taxmann 119/18 taxmann.com 120 (SC) (para 11) followed.
CASES REFERRED TO
 
Topman Exports v. CIT [2012] 342 ITR 49 /205 Taxmann 119/18 taxmann.com 120 (SC) (para 4) and Hindustan Lever Ltd. v. R.B. Wadkar, Asstt. CIT [2004] 268 ITR 332/137 Taxman 479 (Bom.) (para 8).
J.D. Mistry, Sr. Advocate and Sachin Kudalkar for the Petitioner. Arvind Pinto for the Respondent.
JUDGMENT
 
M. S. Sanklecha, J. - Both these two Petitions under Article 226 of the Constitution of India, challenge:—
	(a)
	 
	Notices dated 2nd February, 2005 and 3rd February, 2005 both issued under Section 148 of the Income Tax Act, 1961 (the Act), seeking to re-open the assessment for the Assessment Years (A.Y.) 1999-2000 and 1998-1999 respectively; and

	(b)
	 
	Two orders dated 10th March, 2006 (one for each assessment year) rejecting the Petitioners objections to the issue of the impugned notices dated 2nd and 3rd February, 2005 for A.Y. 1998-99 and 1999-2000.


2. It is an admitted position between the parties that the facts and the issues involved in both the Petitions are identical, save and except change in the quantum of figures being different in two Assessment Years involved. Therefore, for the sake of convenience, we shall refer to the facts stated in Writ Petition No.877 of 2006 relating to A. Y. 1998-99 which are as under:—
	(a)
	 
	The Petitioner, inter alia, carried on business of export. In the course of its business of export, it became entitled to Duty Entitlement Passbook Scheme (DEPB) benefit under the Export and Import Policy of India and also the benefit of deduction under Section 80HHC of the Act;

	(b)
	 
	On 30th November, 1998, the Petitioner filed its Return of Income for the A. Y. 1998-99 declaring a total income of Rs.30.73 Crores. In its Return of Income, Petitioner claimed benefit of deduction under Section 80HHC of the Act to the extent of Rs.9.13 Crores;

	(c)
	 
	On 28th February, 2001, the Assessing Officer passed an assessment order under Section 143(3) of the Act, determining the Petitioner's income at Rs.63.04 Crores. This after enhancing the deduction from Rs.9.13 Crores to Rs.14.63 Crores under Section 80HHC of the Act;

	(d)
	 
	On 3rd February, 2005, the Assessing Officer issued the impugned notice under Section 148 of the Act, seeking to re-open the assessment for A. Y. 1998 - 1999. The reasons in support of the impugned notice dated 3rd February, 2005 are as under:-

	
	 
	" The assessee has filed return of income on 30.11.1998 disclosing gross total income of Rs.30.37 crores. Further, deduction u/s. 80HHC amounting to Rs.9,13,06,349/- has been claimed. On perusal of the 10CCAC report furnished along with the return of income, it is observed that the assessee has claimed deduction u/s. 80HHC on DEPB receipts of Rs.6,26,72,241/-. The assessee treated the DEPB receipts as a part of the export incentives and claimed the deduction u/s. 80HHC on the same.

	
	 
	2 It is observed that in the assessment order, the issue whether the assessee is entitled to claim deduction u/s. 80HHC on DEPB receipts or not, was not dealt.

	
	 
	3 DEPB receipts are covered u/s. 28(iv) of the I.T. Act. In this regard, the Central Board of Direct Taxes vide its Circular Vide F. No.153/93/2004/TPL dated 08.09.2004 has stated as under:-

	
	 
	" It has been concluded that section 80HHC provides for deduction from the total income in respect of profits derived from the export of goods or merchandise which are realized in convertible foreign exchange and not in respect of incidental income arising through a Government Scheme. Further, the elaborate scheme of computation of the deduction provided u/s. 80HHC(3) of the I. T. Act does not cover profit on sale of DEPB credits. Such profits are therefore, not eligible for deduction under Section 80HHC."

	
	 
	4 Therefore, in view of the circular of the CBDT, the assessee is not entitled to claim deduction u/s. 80HHC on the DEPB receipts.

	
	 
	5 In view of the above, I am satisfied that the income has escaped assessment to the extent of Rs.1,15,24.463/- within the meaning of provision of section 147 of the Income Tax Act, 1961. The tax effect comes to Rs.40,33,562/-.

	
	 
	6 Hence, notice u/s. 148 of the I.T. Act, 1961 is required to be issued after taking approval of the Commissioner of Income Tax-8, Mumbai."


(SUJIT KUMAR)
Asst. Commissioner of Income Tax 8(1) 
Mumbai.
	(e)
	 
	The Petitioner filed its objections on 3rd March, 2006 to the reasons furnished for re-opening of the Assessment for A. Y. 1998-99. In particular, the Petitioner pointed out that the impugned notice was issued beyond a period of four years from the end of the relevant Assessment Year. Thus the condition precedent to issue a notice under Section 148 of the Act is not satisfied, as the reasons furnished do not disclose any failure on the part of the Petitioner to disclose fully and truly all material facts necessary for assessment. Besides, it was submitted that the claim for deduction under Section 80HHC of the Act with reference to the DEPB entitlement, was a subject matter of examination while passing the Assessment Order dated 28th February, 2001. Thus, the exercise of re-opening the Assessment was on mere change of opinion. It was, therefore, submitted that the notice was without jurisdiction and same be withdrawn;

	(f)
	 
	However, the Assessing Officer by an order dated 10th March, 2006, rejected the Petitioner's objections to reasons for re-opening of Assessments. The Assessing Office held that, prima facie, it appears that the Petitioner had failed to disclose fully and truly all details of the nature, character and the modus of earning DEPB entitlement in its return of income.


3. The Petitioner's challenge to the above proceedings for re-opening of assessments for A. Y. 1998-99 and 1999-2000 is that, the same are without jurisdiction.
4. Mr. J. D. Mistry, learned Sr. Counsel appearing with Mr. Kudalkar, for the Petitioner in support, submits as under:—
	(a)
	 
	The impugned notice dated 2nd and 3rd February, 2005, seeking to re-open the assessment for A. Y. 1999-2000 and 1998-99 respectively, have been issued beyond a period of four years from the end of the relevant Assessment Year without alleging any failure on the part of the Petitioner to disclose fully and truly all material facts necessary for assessment. Thus both the notices are without jurisdiction;

	(b)
	 
	The impugned notices are based on mere change of opinion as the Petitioner's claim for deduction under Section 80HHC of the Act was examined and enhanced from Rs.9.13 Crores as claimed to Rs.14.63 Crores. Therefore, the impugned notices are without jurisdiction as it amounts to a mere change of opinion;

	(c)
	 
	The reasons recorded for issue of the impugned notices only indicates the Circular dated 8th September, 2004 issued by CBDT as the basis for the impugned notices. The Circular merely gives an interpretation of the CBDT on Section 80HHC (3)of the Act that the deduction provided therein would not cover profit on sale of DEPB credit. It is submitted that the opinion/ interpretation of a statutory provisions by the CBDT can not be the basis for re-opening of assessment as the view has to be of the Assessing Officer on material not considered earlier; and

	(d)
	 
	In any view of the matter, the issue on merits now stands concluded by the decision of the Apex Court in Topman Exports v. CIT [2012] 342 ITR 49/205 Taxman 119/18 taxmann.com 120 in favour of the Petitioner. Consequently, the entire exercise of re-assessment proceedings would be an academic exercise in view of the law declared by the Supreme Court in Topman Exports (supra).


5. As against the above, Mr. Pinto, learned Counsel appearing for Respondent-Revenue in support of the impugned notices submit as under:—
	(a)
	 
	There has been a failure on the part of the Petitioner to disclose fully and truly all material facts necessary for the assessment, inasmuch as, the nature and character of the DEPB entitlements had not been disclosed during the assessment proceeding. Therefore, the impugned notices are valid; and

	(b)
	 
	The fact that the decision of the Supreme Court in Topman Exports (supra) would conclude the issue in favour of the Petitioner today is not disputed. However, it is submitted that the same is not material as on the date when the impugned notices were issued, the decision of the Supreme Court in Topman Exports (supra) was not available. Therefore, on the date the impugned notices were issued on the basis of reasons recorded, in support thereof, they were valid. Thus, the impugned notices should not be disturbed and the Petitioner be directed to cooperate with the re-assessment sought to be done by the Respondent-Revenue.


6. Both the impugned notices for A. Y. 1998-99 and 1999-2000 have admittedly been issued beyond a period of four years from the end of the relevant Assessment Year. The statutory jurisdictional condition as provided in the proviso to Section 147 of the Act to be satisfied before issuing a notice beyond a period of four years from the end of the relevant Assessment Year, is failure on the part of the Petitioner to disclose truly and fully all material facts necessary for assessment. We searched in vain for any averment in the reasons in support of the impugned notices, any facts which would indicate failure on the part of the Petitioner to submit truly and fully all material facts necessary for claiming the benefit of deduction under Section 80HHC of the Act in respect of DEPB receipts. All that the reasons in support of the impugned notices state is that the Petitioner's claim to deduction under Section 80HHC of the Act on DEPB receipts, was not dealt with in the Assessment Order.
7. Mr. Pinto, learned Counsel appearing for Respondent-Revenue urged that there was a failure on the part of the Petitioner and in support thereof places reliance upon the affidavit in reply dated 7th April, 2006 filed by the Assessing Officer. In the affidavit, it is stated that the assessee had failed to disclose whether the CBDT entitlements were utilized in business against import or sold in the market at the premium. The affidavit further alleges that the Petitioner has failed to disclose whether the DEPB entitlements on which the deduction was claimed was in fact received from the Directorate General of Foreign Trade or merely claimed on the basis of notional entitlement. Thus, it is submitted that there is a failure to disclose truly and fully all material facts necessary for assessment.
8. Our Court has time and again reiterated the view expressed in Hindustan Lever Ltd. v. R.B. Wadkar, Asstt. CIT [2004] 268 ITR 332/137 Taxman 479 (Bom.), that the reasons for re-opening of an assessment are required to be tested/examined as recorded at the time of issuing of notice under Section 148 of the Act. No substitution, deletion or addition to the reasons recorded at the time of issuing notice can be made to support the impugned notices either by affidavit or in the order disposing of objections. The re-opening notices would stand or fall by the reasons recorded at the time when the notices were issued. Therefore, the reliance being placed upon by the Respondent-Revenue on the affidavit in reply and/or the order dated 10th March, 2010 rejecting the objections to allege that there is a failure to disclose details cannot support the impugned notices. Thus the submission of Mr. Pinto that there is a failure on the part of the Petitioner to disclose truly and fully all material facts necessary for assessment cannot be accepted.
9. Further, the impugned notice have been issued as recorded in reasons in support only on the basis of CBDT circular dated 8th September, 2004 which is merely an opinion on the statutory provisions. The Assessing Officer has to apply his own mind to form a reasonable belief that income chargeable to tax has escaped the assessment. It is not open to the Assessing Officer to rely upon the opinion of CBDT to justify issuance of impugned notices. Moreover, reliance upon a subsequent opinion is itself evidence of change of opinion on the part of the Assessing Officer. In any case, the question of opinion on statutory provision is an issue which would only arise, if the statutory jurisdictional requirement of failure to disclose fully and truly all material facts necessary for assessment is satisfied. It is not so in these notices.
10. On the above basis, we would have allowed the Petition but Mr. Pinto, learned Counsel appearing for Respondent-Revenue insisted that his submission that the decision of the Apex Court in Topman Export (supra) while considering the Petition be ignored, as the same has been rendered only on 8th February, 2012, be dealt with. It is submitted that the decision in Topman Exports (supra) was not available when the impugned notices were issued. According to Revenue, the impugned notices have to be tested on the basis of the law as it stood on date the impugned notices were issued. This submission ignores the well known position in law that Courts do not make law when rendering decisions but they only declare what the law always was. Therefore, the decision of the Apex Court in Topman Export (supra) would be the correct position of law even when the impugned notices were issued and thus would suffer from failure of reasonable belief that income chargeable to tax has escaped assessment.
11. In any case, it is accepted by Mr. Pinto that as of today, the decision in Topman Export (supra) covers the issue in favour of the Petitioner. In that view of the matter, it would serve no useful purpose by allowing the Assessing Officer to proceed with re-assessment, as the issue would be concluded in favour of the Petitioner in view of the binding decision of the Apex Court in Topman Export (supra) on merits.
12. In view of the above, we allow both the Petitions and set aside the impugned notice dated 2nd and 3rd February, 2005, seeking to re-open the assessment for A. Y. 1999-2000 and 1998-99. Consequently, the order dated 10th March, 2006 rejecting the Petitioner's objections to the impugned notice also do not survive.
13. Both the Petitions are allowed in the above terms, with no order as to costs.
DHARMENDRA 

*In favour of assessee.
IT : Payment for application software, though there is an enduring benefit, does not result in acquisition of any capital asset and it merely enhances productivity or efficiency of business of assessee and, hence, it has to be treated as revenue expenditure
■■■
[2015] 54 taxmann.com 324 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Trichy
v.
Karur Vysya Bank Ltd.*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
TAX CASE (APPEAL) NOS. 805 & 806 OF 2013†
M.P. NOS. 11 OF 2013
SEPTEMBER  17, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Software expenses) - Assessment year 2002-03 - Whether expenses incurred on installation of software packages, enable assessee to carry on its business operations effectively, efficiently, smoothly and profitably and such software enhances efficiency of operation, it is an aid in manufacturing process rather than tool itself, and, thus, payment for such application software, though there is an enduring benefit, does not result in acquisition of any capital asset and it has to be treated as revenue expenditure - Held, yes [Para 3] [In favour of assessee] 
CASE REVIEW
 
CIT v. Southern Roadways Ltd. [2008] 304 ITR 84/[2009] 183 Taxman 234 (Mad.)followed.
CASES REFERRED TO
 
CIT v. Southern Roadways Ltd. [2008] 304 ITR 84/[2009] 188 Taxman 234 (Mad.) (para 2).
J. Narayanasamy, Standing Counsel  for the Appellant. N. Quadir Hoseyn for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The above Tax Case (Appeals) are filed by the Revenue as against the order of the Income Tax Appellate Tribunal for the assessment year 2002-03 raising the following substantial question of law:
"Whether on the facts and in the circumstances of the case, the Tribunal was right in holding that the expenditure on software is not capital and thereby allowing the assessee's claim for deduction of revenue expenditure?"
2. The assessee/respondent in both the appeals, which is a bank, claimed the cost of software as Revenue Expenditure in the return of income. The Assessing Officer rejected the said claim and treated the same as capital expenditure holding that though the software designed changes year after year, but it was durable for at least four years and once, it was designed, the assessee could use it for the next three years and therefore, the cost of software has to be treated as Capital expenditure in the nature of acquisition of Plant and Machinery under Section 43(3) of the Income Tax Act. Aggrieved by the order of the Assessing Officer, the assessee filed an appeal before the Commissioner of Income Tax (Appeals), who by following the decision of this Court CIT v. Southern Roadways Ltd. [2008] 304 ITR 84/[2009] 183 Taxman 234 granted the relief in favour of the assessee. Aggrieved by the same, the Revenue preferred an appeal before the Tribunal, which confirmed the order of the Commissioner of Income Tax (Appeals). Aggrieved by the same, the Revenue is before this Court raising the substantial question of law referred supra,
3. Both the learned standing counsel appearing for the Revenue and the learned counsel appearing for the assessee fairly submits that issue involved in the above appeals is covered by a decision of this Court in Southern Roadways Ltd. (supra) wherein this Court, while considering the issue whether the expenditure incurred on the software package is a revenue expenditure, held as follows:
"For the assessment years 1995-96 to 1997-98, the assessee claimed the expenditure incurred on/software packages as revenue expenditure, but the same was disallowed by the Revenue. The concept of enduring benefit must respond to the changing economic realities of the business. The expenses incurred by installation of software packages in the present computer world, which revolves on the modern communication technology, enables the assessee to carry on its business operations effectively, efficiently, smoothly and profitably. However, such software itself does not work on a stand alone basis. It has to be fitted to a computer system to work. Such software enhances the efficiency of the operation. It is an aid in the manufacturing process rather than the tool itself. Therefore, the payment for such application software, though there is an enduring benefit, does not result in acquisition of any capital asset and it merely enhances the productivity or efficiency and hence, has to be treated as revenue expenditure. In view of the above, we hold that the Tribunal had rightly held that the expenditure incurred on software packages as a revenue expenditure."
4. Following the above said decision of this Court, we find no question of law much less substantial question of law that arises for our consideration in these appeals. Accordingly, the tax case appeals stand dismissed. Consequently, M. P. Nos. 1 and 1 of 2013 are closed.
■■ 

*In favour of assessee.
†Arising out of IT Appeal Nos. 905 & 906 (Mad.) of 2010, dated 30-1-2013. 
IT/ILT : Payment made to US firm for installation of machinery would be liable to deduction of tax at source there being no severality of sale and installation components and payee being not covered by section 195(1)
■■■
[2015] 54 taxmann.com 18 (Andhra Pradesh) 
HIGH COURT OF ANDHRA PRADESH
Shakti LPG Ltd.
v.
Income-tax Officer, Ward -8, (TDS), Hyderabad*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
I.T.T.A. NO. 215 OF 2003 
SEPTEMBER  17, 2014 
Section 9, read with sections 195 and 201, of the Income-tax Act, 1961 and article 7 of the Double Taxation Avoidance Agreement between India and USA - Income - Deemed to accrue or arise in India (Business profits) - Amount was paid by assessee to, US firm in context of installation of a machinery of sophisticated technology - Assessee was not able to demonstrate that person or agency whom it paid amount was one that was described in the first part of sub-section (1) of Section 195 and thereby it was not under obligation to pay tax at all - Further, separate components of sale of machinery on one hand and installation of machinery on other hand being not mentioned returns, severality of two components could not be accepted - Whether assessee was under obligation to effect deduction of tax at source - Held, yes [Para 8] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee-company entered into a contract with a firm of USA to acquire some machinery and installation thereof in the premises of its factory/plant and paid certain sum as consideration. However, no deduction at source towards tax was made. 

	■ 
	 
	Therefore, proceedings under section 201 were initiated and a notice was issued treating the assessee as assessee in default.

	■ 
	 
	The assessee submitted that the amount was paid to a non-resident and the contract was mostly for supply of goods on purchase and on that account, there was no occasion to effect deduction of tax at source.

	■ 
	 
	The Assessing Officer rejected assessee's plea and passed an order under section 201 requiring the assessee to pay tax and also interest thereon.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the Assessing Officer's order.

	■ 
	 
	The Tribunal also rejected assessee's appeal.

	■ 
	 
	On appeal to the High Court, the assessee contended that the contract was composite in nature comprising of the sale of goods by the recipient of the amount and the contract of installation and at the best, it could be the second portion of it, that could be brought under the purview of sections 195 and 201.


HELD
 
	■ 
	 
	The deduction of tax at source is one of the important features of the Act. In a way, it obviates the necessity for the department to track the amount paid by an assessee to another, and then to levy tax on the recipient. What started as a matter of convenience has assumed the character of legal obligation on the part of the person who pays the amount. The failure to deduct tax at source which was otherwise to be done, invites several consequences, including levy of interest under section 201. Such assessee is liable to be treated as the one, in default, under section 221. [Para 5]

	■ 
	 
	Section 195 deals with a set of circumstances, pertaining to deduction of tax at source where, not only the person who receives the amount, but also the nature of the amount that is paid, becomes relevant. In other words, the verification can be person-specific and/or the amount-specific. If the person, who receives the amount, happens to be non-resident, subject to certain qualifications, the individual, who pays the amount, stands relieved from the obligation to effect deduction of the tax on the amount so paid. Similarly, if the amount paid is not taxable under the Act, the obligation ceases. [Para 6]

	■ 
	 
	In the instant case, the assessee is not able to demonstrate that the person or agency to whom it paid the amount is the one that is described in the first part of sub-section (1) of section 195 and thereby it is not under obligation to pay tax at all. Secondly, the assessee was not able to establish that the amount paid by it is not taxable. It is not in dispute that it was paid in the context of the installation of a machinery of sophisticated technology. [Para 7]

	■ 
	 
	In case, the contract has separate components of sale of machinery on the one hand and the installation of machinery on the other hand and the consideration for both of them was specified, the assessee could have certainly mentioned the same in his returns, in which case it was possible for the assessing authority to address the issue even from the point of view of sections 195 and 201. That not having been done and the plea not having been taken in its correct perspective in the proceedings initiated under section 201, it is difficult to accept the contention as to the severality of the two components referred to above. The inescapable conclusion is that:

	(a)
	 
	the recipient of the amount did not qualify under section 195(1),

	(b)
	 
	the amount paid by the assessee was taxable and

	(c)
	 
	the assessee was under obligation to effect deduction of tax at source.

	
	 
	Since that was not done, no exception can be taken to the proceedings under section 201. [Para 8]


CASES REFERRED TO
 
GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC) (para 3).
Y. Ratnakar  for the Appellant. S.R. Ashok  for the Respondent. 
JUDGMENT
 
L. Narasimha Reddy, J. - The unsuccessful appellant in ITA No.301/Hyd/1996 before the Hyderabad Bench A of the Income Tax Appellate Tribunal (for short, the Tribunal) filed this appeal under Section 260A of the Income Tax Act, 1961 (for short, the Act) feeling aggrieved by the order dated 30-08-2002. 
2. The facts, in brief, are that the appellant is an assessee and is involved in the activity of filling the liquefied petroleum gas. As a part of its activity, it is said to have entered into a contract with M/s. Imodco Inc, a firm from USA to acquire some machinery and installation thereof in the premises of the factory/plant in the year 1994-95. A sum of US $ 1,00,000/- was paid as consideration. However, no deduction at source, towards tax was made. Therefore, proceedings under Section 201 of the Act were initiated and a notice was issued treating the appellant as assessee in default. The reply submitted by the appellant was that the amount was paid to a non-resident and the contract was mostly for supply of goods on purchase and on that account, there was no occasion to effect deduction of tax at source. That plea was not accepted by the assessing officer and an order was passed requiring the appellant to pay not only the tax which was supposed to be deducted, but also interest thereon, being Rs.86,735/-. Feeling aggrieved by that, the appellant filed an appeal before the Commissioner of Income Tax (Appeals). That was dismissed on 14-11-1995. Thereupon, it approached the Tribunal with a further appeal. The Tribunal rejected the appeal through order dated 30-08-2002.
3. Sri Y. Ratnakar, learned counsel for the appellant submits that the provision that gets attracted to the facts of this case is Section 195 and not Section 201 of the Act. He submits that even under Section 195, the occasion to effect deduction of tax would arise if only the amount was chargeable to tax under the provisions of the Act and in the instant case, whether one goes by the nature of person who received the amount or the nature of transaction, the amount was not chargeable. He further submits that even otherwise, the contract was composite in nature comprising of the sale of goods by the recipient of the amount and the contract of installation and at the best, it can be the second portion of it, that can be brought under the purview of Section 195 read with Section 91 (2) (b) of the Act. He placed reliance upon the judgment of the Supreme Court in GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18.
4. Sri S.R. Ashok, learned Senior Counsel for the respondent, on the other hand, submits that the appellant was under an obligation to effect the deduction of tax at source and to remit the same to the department, when it paid the amount of US $ 1,00,000/- to the U.S firm and its failure, naturally resulted in initiation of proceedings under Section 201 of the Act. He contends that there is absolutely no doubt whatever, as to the taxability of the amount paid by the appellant and in that view of the matter, Section 201 is the appropriate provision. Learned Senior Counsel further submits that the appellant never came forward with a plea that the contract comprised of two parts and it cannot be permitted to canvass that contention at this stage, for the first time.
5. The deduction of tax at source, is one of the important features of the Act. In a way, it obviates the necessity for the department to track the amount paid by an assessee to another, and then to levy tax on the recipient. What started as a matter of convenience has assumed the character of legal obligation on the part of the person who pays the amount. The failure to deduct tax at source which was otherwise to be done, invites several consequences, including levy of interest under Section 201 of the Act. Such assessee is liable to be treated as the one, in default, under Section 221 of the Act. 
6. Section 195 of the Act deals with a set of circumstances, pertaining to deduction of tax at source where, not only the person who receives the amount, but also the nature of the amount that is paid become relevant. In other words, the verification can be person specific and/or the amount specific. If the person who receives the amount happens to be non-resident, subject to certain qualifications, the individual who pays the amount stands relieved from the obligation to effect deduction of the tax on the amount so paid. Similarly, if the amount paid is not taxable under the Act, the obligation ceases. Section 195 reads: 
Other sums. 195 (1): Any person responsible for paying to a non-resident, not being a company, or to a foreign company, any interest [(not being interest referred to in section 194LB or section 194LC)] [or section 194LD] or any other sum chargeable under the provisions of this Act (not being income chargeable under the head Salaries) shall, at the time of credit of such income to the account of the payee or at the time of payment thereof in cash or by the issue of a cheque or draft or by any other mode, whichever is earlier, deduct income-tax thereon at the rates in force(remaining part of the section is omitted as not relevant for this case).
7. In the instant case, the appellant is not able to demonstrate that the person or agency whom it paid the amount is the one that is described in the first part of sub-section (1) of Section 195 of the Act and thereby it is not under obligation to pay tax at all. Secondly, the appellant was not able to establish that the amount paid by it is not taxable. It is not in dispute that it was paid in the context of the installation of a machinery of sophisticated technology.
8. In case, the contract has separate components of sale of machinery on the one hand and the installation of machinery on the other hand and the consideration for both of them was specified, the appellant could have certainly mentioned the same in his returns, in which case it was possible for the assessing authority to address the issue even from the point of view of Sections 195 and 201 of the Act. That not having been done and the plea not having been taken in its correct perspective in the proceedings initiated under Section 201, it is difficult to accept the contention as to the severality of the two components referred to above. The inescapable conclusion is that,
	(a)
	 
	the recipient of the amount did not qualify under Section 195(1), 

	(b)
	 
	the amount paid by the appellant was taxable and 

	(c)
	 
	the appellant was under obligation to effect deduction of tax at source. 


Since that was not done, no exception can be taken to the proceedings under Section 201 of the Act. 
9. Though it is urged on behalf of the Revenue that in the proceedings under Section 201 of the Act, any verification as to the taxability or otherwise of the income or the components thereof is impermissible and though the learned counsel for the appellant has placed reliance upon the judgment of the Supreme Court in GE India Technology Centre (P.) Ltd.'s case (supra), which in a way held that such an exercise is permissible, we desist from dealing with the same in detail since the facts of the present case do not permit of it. 
10. We, therefore, dismiss the appeal. However, since there was an arguable point at every stage on account of there being a possibility to take different views on the same set of facts, we direct that the appellant shall not be exposed to steps under Section 221 of the Act and other relevant provisions. 
11. There shall be no order as to costs.
VARSHA 

*In favour of revenue.
 Arising out of order of ITAT in IT Appeal No. 301/Hyd./1996, dated 30-8-2002. 
IT : Addition once made on substantive basis in case of firm or other partners and same was sustained, same addition could not be made on protective basis in hands of assessee being partner of firm
■■■
[2014] 51 taxmann.com 506 (Rajasthan) 
HIGH COURT OF RAJASTHAN
Commissioner of Income-tax, Jaipur
v.
Sobhrajmal*
AJAY RASTOGI AND J.K. RANKA, JJ. 
D. B. IT REFERENCE APPLICATION NO. 34 OF 1994†
SEPTEMBER  17, 2014 
Section 14, read with section 132, of the Income-tax Act, 1961 - Income - Chargeable as (Double Taxation) - Assessment year 1986-87 - Whether where additions were already made on substantive basis in case of partnership firm or other partners and said additions had been finally sustained by Tribunal, then same addition could not be made on protective basis in hands of assessee being partner of firm - Held, yes [Para 13] [In favour of assessee] 
FACTS
 
	■ 
	 
	A search and seizure operation was carried out in the case of partnership firm 'GK' and the assessee happened to be the partner of firm and was also subjected to search, the other partners were also subjected to search.

	■ 
	 
	During the course of search, certain books of account documents and other incriminating documents/material were found and seized. During the course of assessment proceedings, the Assessing Officer (for short, 'Assessing Officer') scrutinized the said documents and had made additions on account of some of the documents and it was claimed that these documents pertained to the assessee. The Assessing Officer also made additions on account of some papers/documents in the case of firm on substantive basis but since the assessee being a partner and the documents having been found in the possession and custody and at the residence of the assessee, therefore, on protective basis, the addition was also made in the hands of the assessee as well.

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted additions in the case of the assessee.

	■ 
	 
	The revenue carried the matter in appeal before the Tribunal and the Tribunal after appreciation of evidence on record and on account of factual finding. When the addition had already been made, the same was deleted in the case of assessee.

	■ 
	 
	On reference Application to the High Court:


HELD
 
	■ 
	 
	When all these very additions were considered by the Tribunal and have been confirmed or considered in the case of firm 'GK' or/and in the case of 'RC' or/and in the case of 'NR' ('DD'), then the addition cannot be made again in the hands of the assessee. Though the documents were found in the custody and control of the assessee but when the assessee conveyed that either it pertains to firm or to other persons, and when both Commissioner (Appeals) and Tribunal have accepted this plea then initial burden was discharged. When these very documents have already been considered by the Tribunal in the aforesaid cases, then certainly double addition, one in the hand of the person in whose custody the documents are found and secondly in the case of the other person where substantive addition is made, is not permitted under the IT Act. [Para 9]

	■ 
	 
	Under the Income-tax Act though there is no such word as substantive addition/assessment or protective addition/assessment, however, the Courts have held that in case where it appears to the Income-tax authorities that certain income has been received during the relevant year or for that matter documents/loose papers have been found and it is not clear to whom it pertains or it is not clear who has received that income and prima facie it appears that the income or/and documents/loose papers pertains to either A or B or by both together and thus it will be open to the relevant Income-tax authority to determine the said question by taking appropriate proceedings both against A and B. [Para 10]

	■ 
	 
	When the facts are perused in the present reference application, then it is an admitted fact and the revenue also does not deny that protective addition was made in the case of assessee whereas substantive addition was either made in the case of firm or/and in the case of 'RC' or/and in the case of 'NR' 'DD' and when the above additions have finally been sustained, as observed by the Tribunal in the case of firm or/and in the case of 'RC' or/and 'NR' 'DD', then it is a finding of fact and no question of law can be said to arise with the facts found by the Tribunal. When ultimately, the addition of these very documents had been sustained in some other case relating to the search or other partners or then the Tribunal had rightly deleted the addition as the same cannot be or could not have been made in two hands. The revenue should not have been aggrieved as the additions on the basis of loose papers/documents has ultimately been made/sustained in other cases of the group. [Para 13]

	■ 
	 
	In view of what have been observed herein above, the reference application does not involve any question of law and accordingly the same stands rejected. [Para 15]


Smt. Parinitoo Jain  for the Petitioner. P.K. Kasliwal  for the Respondent. 
ORDER
 
J.K. Ranka, J. - This reference application u/s 256(2) of the Income Tax Act (for short, 'IT Act') is directed against the order of the Income Tax Appellate Tribunal (for short, 'ITAT') dt.21/05/1993 by which the reference application of the revenue u/s 256(1) of the IT Act was dismissed by the ITAT and it relates to the assessment year 1986-87.
2. The revenue has proposed following questions for the opinion of the High Court arising out of RA No.17/JP/1993:—
	"(1)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal was justified in deleting the addition of Rs.12,381/-made on the basis of seized document, marked Annex. A-1 notwithstanding the fact that this addition made in the hands of the firm on substantive basis, has been deleted by the Tribunal?

	(2)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal was justified in deleting the addition of Rs.88,000/-made on account of unexplained advances as per seized pronotes notwithstanding the fact that additions of Rs.77,000/- in the asstt. year 1986-87 and Rs.11,000/- in the asstt. year 1985-86 respectively made on substantive basis in the case of the firm have been deleted?

	(3)
	 
	Whatever on the facts and in the circumstances of the case, the Tribunal was justified in deleting the addition of Rs.8600/- on account of entries in diary marked as Annexure A-4 made on protective basis in the case of the assessee notwithstanding the fact that this addition has been deleted from the hands of the firm made on substantive basis?

	(4)
	 
	Whether on the facts and circumstances of the case and in law, the Tribunal was justified in deleting the addition of Rs.2500/- made on the basis of three pronotes as per Annexure A-1 on account of interest on advances of Rs.17,000/-notwithstanding the fact that the said addition made on substantive basis in the hands of the firm has been deleted by the Tribunal?"


3. The brief facts, which can be noticed on perusal of the order passed u/s 256(1) and the order passed by the ITAT while deciding the matter, are that a search and seizure operation was carried out in the case of partnership firm M/s Ghindmal Kauromal on 05/09/1985 and the respondent-assessee happened to be the partner of firm M/s Ghindmal Kauromal and was also subjected to search, the other partners were also subjected to search. During the course of search, certain books of accounts, documents and other incriminating documents/material were found and seized. During the course of assessment proceedings, the Assessing Officer (for short, 'AO') scrutinized the said documents and had made additions on account of some of the documents and it was claimed that these documents pertained to the assessee. The AO also made additions on account of some papers/documents in the case of firm M/s Ghindmal Kauromal on substantive basis but since the assessee being a partner and the documents having been found in the possession and custody and at the residence of the assessee, therefore, on protective basis, the addition was also made in the hands of the assessee as well.
4. The matter was carried in appeal before the CIT(A) and before the CIT(A) it was pleaded that the additions are made on protective basis and the main substantive addition stands made in the case of firm and same addition based on same documents cannot be made in the case of the assessee as well as the partnership firm. The CIT(A) vide its order dt. 12/04/1990 has observed that the (i) addition of Rs.12,381/- on account of Annexure-1; (ii) addition of Rs.88,000/- as per documents No. 5, 6, 7, 8 and 9 of Annexure-A-1; (iii) addition of Rs.8,600/- on account of Annexure-A-4 and (iv) addition of Rs.2,500/- on account of three pro-notes as per Annexure-1 had already been confirmed in the case of firm and therefore, all the additions were deleted in the case of the assessee.
5. The revenue carried the matter in appeal before the ITAT and the ITAT vide order dt.29/10/1992, after appreciation of evidence on record and on account of factual finding, (i) in so far as the addition of Rs.12,381/- is concerned, came to the conclusion that in the case of the firm, the said amount was held to be relatable to one Nanak Ram (a mental sick person) through his wife Smt. Dropadi Devi and the said document had been recovered from the room and in possession of Smt. Dropadi Devi and therefore, by following the order of the ITAT in the case of the firm, the addition was deleted; (ii) in so far as the addition of Rs.88,000/- is concerned, the ITAT observed that since the addition out of this addition comprised of two figures, one of Rs.11,000/- relating to assessment year 1985-86 which was made in the case of firm but the same was deleted in the case of firm by the ITAT but was confirmed in the case of one Roop Chand for the assessment year 1985-86 (ITA 757/JP/89) and another addition of Rs.77,000/- has been made in the assessment year 1986-87 on the basis of same pro-note and thus when the addition has already been made on account of the same pro-notes in the case of Roop Chand for the assessment year 1986-87 then the ITAT deleted the addition on these terms; (iii) in so far as the addition of Rs.8,600/- is concerned, this addition although was deleted in the case of the firm but was sustained in the case of one Roop Chand (ITA) 456/JP/89 and 771/JP/89) and in view of this factual finding, when the addition had already been made, the same was deleted in the case of assessee; (iv) in so far as the addition of Rs.2,500/- is concerned, the ITAT has observed that the addition though in the case of the firm was deleted (ITA 456/JP/89) but stands confirmed in the case of Roop Chand (ITA 771/JP/89) thus deleted the addition in the present case.
6. In view of this factual backdrop, the ITAT, while rejecting the reference application, was of the view that the above findings do not lead to involving of any question of law and thus are essentially findings of fact and accordingly rejected the reference application.
7. Ld. counsel for the revenue vehemently contended that substantial questions of law arise out of the order of the ITAT. She contended that all these incriminating documents were found in the custody, control and possession and at the residence of the assessee and thus the revenue authorities were correct and justified in treating and making addition of the amount in the hands of the assessee. She contended that the assessee was unable to prove as to how these documents came in the possession of the assessee and since these were documents in his possession, it was primary duty of the assessee to explain the nature of the transactions. She contended that the assessee merely conveyed that these pertained to either firm or if not pertaining to the firm, then to Nanak Ram & Roop Chand. She contended that no evidence was led by the assessee by placing evidence or material on record to justify shifting of the burden which lay heavily on the assessee and since it was not discharged by the assessee, therefore, she contended that addition was rightly to be made in the case of assessee and questions of law arise for consideration of the court.
8. Ld. counsel for the respondent-assessee, on the other hand, contended that when these very additions have been made in other cases and even the AO in the assessment order himself held that the additions are being made on protective basis, then when additions have already been made in other hands, the addition cannot be made in the case of the assessee again. He further contended that the order of ITAT is based essentially on finding of fact and does not lead to any question of law.
9. We have considered the arguments advanced by counsel for the parties and perused the order passed by the ITAT in reference application so also the order dated 29/10/1992 where the additions have been considered by the ITAT. In our view, when all these very additions were considered by the ITAT and have been confirmed or considered in the case of firm M/s Ghindmal Kauromal or/and in the case of Roop Chand or/and in the case of Nanak Ram (Dropadi Devi), then in our view, the addition cannot be made again in the hands of the assessee. Though the documents were found in the custody and control of the assessee but when the assessee conveyed that either it pertains to firm or to other persons namely Nanak Ram or Roop Chand, and when both CIT (A) and ITAT have accepted this plea then we feel that initial burden was discharged. When these very documents have already been considered by the ITAT in the aforesaid cases, then certainly double addition, one in the hand of the person in whose custody the documents are found and secondly in the case of the other person where substantive addition is made, is not permitted under the IT Act, It is an admitted fact that even the AO had considered all these documents and the addition ,if any, was made on protective basis merely because the documents were found in the custody and control of the assessee but once the addition has been sustained in the hands of the persons to whom the documents related/belonged, in our view, the addition again cannot be made on the same documents/loose papers in the hands of the assessee and the ITAT rightly came to the aforesaid conclusion. Same addition on the basis of same document cannot be made in the hands of two persons.
10. Under the Income Tax Act though there is no such word as substantive addition/assessment or protective addition/ assessment, however, the courts have held that in case where it appears to the income tax authorities that certain income has been received during the relevant year or for that matter documents/loose papers have been found and it is not clear to whom it pertains or it is not clear who has received that income and prima-facie it appears that the income or/and documents/loose papers pertains to either A or B or by both together and thus it will be open to the relevant income tax authority to determine the said question by taking appropriate proceedings both against A and B.
11. Under the law, it is open for the department to make assessments on two person of the same income where there is some ambiguity as to the liability to charge or to make an addition on the basis of incriminating documents or loose papers or other material or other income in respect whereof A says, it pertains to B and B says it pertains to A but in that case, to safeguard the interest of the revenue, the Assessing Officer has liberty to pass order on protective basis or on substantive basis in one hand and vise-versa.
12. It is only to protect the interest of the revenue as, if the action is not taken in the case of A who says that it pertains to B and addition is made in the case of B and later on, on the basis of evidence it is found that it pertained to A and if no action is taken in the case of A, then possibly the assessment or the proceedings may get time barred. Therefore, to avoid such eventualities, the revenue has authority and right to make protective assessment as well as substantive assessment in another case, however, with the rider that ultimately and finally, the income/transaction/addition, if at all would be in the hands of A or B but it cannot be sustained in both the hands.
13. When we peruse the facts in the present reference application, then it is an admitted fact and the revenue also does not deny that protective addition was made in the case of assessee whereas substantive addition was either made in the case of M/s Ghindmal Kauromal or/and in the case of Roop Chand or/and in the case of Nanak Ram (Dropadi Devi) and when the above additions have finally been sustained, as observed by the ITAT in the case of M/s Ghindmal Kauromal or/and in the case of Roop Chand or/and Nanak Ram (Dropadi Devi), then it is a finding of fact and no question of law can be said to arise with the facts found by the ITAT. When ultimately, the addition of these very documents had been sustained in some other case relating to the search or other partners or in the case of M/s Ghindmal Kauromal or/and in the case of Roop Chand or/and Nanak Ram (Dropadi Devi), then the ITAT had rightly deleted the addition as the same cannot be or could not have been made in two hands. The revenue should not have been aggrieved as the additions on the basis of loose papers/documents has ultimately been made/sustained in other cases of the group.
14. We are also in conformity with the view of the ITAT that the ITAT, while passing the order dt.29/10/1992, decided the case on the basis of appreciation of relevant facts and evidence on record and thus are essentially finding of fact and in our view, the ITAT rightly rejected the reference application as it does not give rise to any question of law fit for reference to this Court. It is also a finding of fact that the ITAT has also observed that the case of firm M/s Ghindmal Kauromal or the other cases have become final as the revenue did not even sought any reference in the main case.
15. In view of what we have observed herein above, the reference application does not involve any question of law and accordingly the same stands rejected. No costs.
RANJAN 

*In favour of assessee.
†Arising out of order of ITAT, dated 21-5-1993. 
IT : A multi purpose Co-operative society which is a primary agricultural credit Co-operative society under Banking regulation Act is entitled to benefit of deduction under Section 80p(2)(a)(i)
■■■
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HIGH COURT OF KARNATAKA
Venugram Multipurpose Co-Operative Credit Society Ltd.
v.
Income tax Officer, Ward No.1(2), Belgaum*
RAM MOHAN REDDY AND B. MANOHAR, JJ. 
IT APPEAL NO. 100042 OF 2014†
SEPTEMBER  17, 2014 
Section 80P of the Income-tax Act, 1961 - Deductions - Income of Co-operative societies (Multipurpose Co-operative Credit Society) - Assessment year 2010-11 - Assessee was a multi purpose co-operative credit society registered under 'Karnataka Co-operative Societies' Act - It fell under definition of term 'Primary Agricultural credit Co-operative Society' under of Karnataka Co-operative Societies Act as well as under Banking Regulations Act, 1949 - Whether assessee was entitled to benefit of deduction in respect of its income under section 80P(2)(a)(i) - Held, yes [Paras 10 and 11][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a Multi-purpose Co-operative Credit Society, registered under the 'KCS Act' with Registration Certificate. It claimed deduction under section 80P(2)(a)(i).

	■ 
	 
	The Assessing Officer declined the deduction on the premise that the assessee was a Primary Co-operative Bank disentitled to the benefit of deduction under section 80P(2)(a)(i), in the light of section 80P(4).

	■ 
	 
	On appeal, both authorities upheld the order of the Assessing Officer and dismissed the assessee's appeal.


HELD
 
	■ 
	 
	The statutory provision to sub-section (4) of section 80P disentitles any 'co-operative bank' other than a 'primary agricultural credit society' or 'primary co-operative agricultural and rural development bank' to the benefits of deduction under section 80P. Therefore, what is required to be notice is whether the appellant multi-purpose Co-operative credit society falls within the definition of either 'Primary Agricultural Credit Society' or 'Primary Co-operative Agricultural and Rural Development Bank'. The Explanation to said sub-section stated that a Co-operative Bank and the Primary Agricultural Credit Society shall have the meaning respectively assigned to them in Part V of the Banking Regulations Act, 1949. [Para 6]

	■ 
	 
	The appellant is a Multi-purpose Co-operative society registered under the KCS Act as evident from the Registration Certificate issued under the KCS Act, it cannot but be said that it falls within the definition of the said term under section 2(f-1) of the KCS Act and also, under the definition of the term 'Primary Agricultural Credit Co-operative Society'. Regard being had to section 5(cciv) as provided under section 56 of the Banking Regulation Act, 1949, appellant being a Primary Agricultural Credit Co-operative Society, coupled with the fact that under its bye-laws, a co-operative society cannot become a member, complies with the requirements of the 'Act'. [Para 10]

	■ 
	 
	In that view of the matter, the exception carved out in sub-section (4) of section 80P of the 'Act' squarely applies to the appellant's Multi-purpose Co-operative Credit Society, hence, entitled to the deduction under section 80P(2)(a)(i). The authorities namely, Income-tax Officer, the First Appellate Authority and the Tribunal having missed the bus and not noticed the essential fact of constitution of the appellant's society, concluded that the appellant-assessee falls within the mischief of sub-section (4) of section 80P disentitling it to the deduction under section 80P(2)(a)(i). [Para 11]

	■ 
	 
	In that view of the matter, orders of the authorities being illegal and unsustainable are set aside. The appeal is accordingly allowed. [Para 13]


S. Parthasarathi and H.R. Kambiyavar, Advocates  for the Appellant. Y.V. Raviraj, Advocate for the Respondent.
JUDGMENT
 
1. The assessee has come up in appeal invoking Section 260A of the Income Tax Act, 1961 (for short the Act'), calling in question the assessment order dated 31.10.2012, Annexure 'B', the order dated 07.10.2013 of the First Appellate Authority, Annexure 'C' and order dated 17.04.2014 of the Income Tax Appellate Tribunal, Panji Branch, Panaji (for short 'Tribunal') Annexure 'A', declining to extend the benefit of deduction under Section 80P(2)(a)(i) of the Act.
2. The crux of the matter lies in the registration of the appellant Co-operative Credit Society under the Karnataka Co-operative Societies Act, 1959, (for short 'KCS Act') and the core question for decision making is:
'Whether the appellant-a Multipurpose Co-operative Credit Society, falling within the definition of the term "Primary Agricultural Credit Co-operative Society" under Section 2(h-2) of the 'KCS Act', is entitled to the benefit of deduction in respect of its income under Section 80P(2)(a)(i) of the Act regard being had to Section 80P(4) of the Act?'
3. The appellant a Multi-purpose Co operative Credit Society, registered under the 'KCS Act' with Registration Certificate dated 23.10.2001, filed its return for the assessment year 2010-11, declaring gross total income of Rs. 11,24,117/- and claimed the entire amount as a deduction under Section 80P(2)(a)(i) and the taxable income as NIL.
4. The Assessing Authority (ITO, Ward-1(2), Belgaum), by assessment order dated 31.10.2012, Annexure 'B', declined the deduction and assessed the income to Rs. 12,11,580/-, on the premise that the appellant is a Primary Co-operative Bank disentitled to the benefit of deduction under, Section 80P(2)(a)(i), in the light of Section 80P(4) of the 'Act'. That order when carried in first appeal before the Commissioner of Income Tax (Appeals), Belgaum, was confirmed by dismissal of the appeal by order dated 07.10.2013, Annexure 'C. The appellant preferred appeal before the Tribunal, whence by order dated 17.04.2014, Annexure 'A', the appeal was dismissed.
5. Sub-section (4) of Section 80P of the Act reads thus:
'80P. Deduction in respect of income of Co-operative Societies —
	 
	(1) to (3)**
	**
	**


(4) The provisions of this section shall not apply in relation to any co-operative bank other than a primary agricultural credit society or a primary co-operative agricultural and rural development bank.
Explanation - For the purposes of this subsection,—
	(a)
	 
	"co-operative bank" and "primary agricultural credit society" shall have the meanings respectively assigned to them m Part V of the Banking Regulation Act, 1949 (10 of 1949);

	(b)
	 
	"primary co-operative agricultural and rural development bank" means a society having its area of operation confined to a taluk and the principal object of which is to provide for long-term credit for agricultural and rural development activities.'


6. This statuary provision disentitles any 'co-operative bank' other than a 'primary agricultural credit Society' or 'primary cooperative agricultural and rural development bank' to the benefits of deduction under Section 80P of the Act. Therefore, what is required to be noticed is whether the appellant Multi-purpose Co-operative Credit Society falls within the definition of either 'Primary Agricultural Credit Society' or 'Primary Co-operative Agricultural and Rural Development Bank'. The explanation to the said sub-section states that a Co-operative Bank and the primary agricultural credit Society shall have the meanings respectively assigned to them in Part V of the Banking Regulations Act, 1949 (10 of 1949). In the facts of this case, suffice it to notice explanation (a).
7. Part V of the Banking Regulation Act, 1949, provides for application of the Act to Co-operative Banks. Section 56, reads thus:
1[PART V
APPLICATION OF THE ACT TO CO-OPERATIVE BANKS
56. Act to apply to co-operative societies subject to modifications - The provisions of this Act, as in force for the time being, shall apply to, or in relation to, co-operative societies as they apply to, or in relation to banking companies subject to the following modifications, namely:—
	(a)
	 
	Throughout this Act, unless the context otherwise requires —

	(i)
	 
	references to a "banking company" or "the company" or "such company" shall be construed as reference to a co-operative bank;

	(ii)
	 
	references to "commencement of this Act" shall be construed "as-references to commencement of the Banking Laws (Application to Cooperative Societies) Act, 1965 (23 of 1965);

	(b)
	 
	in Sec. 2, the words and figures "the Companies Act, 1956 (1 of 1956) and" shall be omitted;

	(c)
	 
	in Sec. 5,—


2[(i) after clause (cc), the following clauses shall be inserted, namely:—
	 
	(cci) to (ccii)**
	**
	**


3[(cciia) "co-operative society" means a society registered or deemed to have been registered under any Central Act for the time being in force relating to the multi-State cooperative societies, or any other Central or State law relating to co-operative societies for the time being in force;]
	 
	**
	**
	**


(cciv) "primary agricultural credit society" means a co-operative society —
	(1)
	 
	the primary object or principal business of which is to provide financial accommodation to its members for agricultural purposes or for purposes connected with agricultural activities (including the marketing of crops); and

	(2)
	 
	the bye-laws of which do not permit admission of any other co-operative society as a member:


Provided that this sub-clause shall not apply to the admission of a co-operative bank as a member by reason of such co-operative bank subscribing to the share capital of such co-operative society out of funds provided by the State Government for the purpose;
	 
	**
	**
	**"


1. Part V (containing section 56) Ins. by Act 23 of 1965, sec. 14 (w.e.f. 1-3-1966). Earlier section 56 was repealed by Act 36 of 1957, section 2 and Sch. I (w.e.f. 17-9-1957)
2. Subs. by Act 61 of 1981, Sec. 61 and the Second Schedule, Pt. II (w.e.f. 1st May, 1982).
3 Ins. by Act 24 of 2004, sec 2(I)(A) (w.r.e.f. 1-3-1966)
	 
	(4) & (5)**
	**
	**


8. Section 2(f-1) of the KCS Act defines 'Multi-purpose Co-operative Society' thus:
"2. Definitions.—In this Act, unless the context otherwise requires. —
	 
	**
	**
	**


1[(f-1) Multipurpose Co-operative Society' means a primary society the object of which is to provide various services including services related to credit, business, industry, consumer durables to its members;
	 
	(f-2)**
	**
	**


1 Clauses (f-1) and (f-2) inserted by Act No.6 of 2010 and shall be deemed to have come into force w.e.f. 3-11-2009.
Section 2(h-2) of the KCS Act, 'defines Primary Agricultural Credit Co-operative Society', thus:
"6 [(h-2) Primary Agricultural Credit Cooperative Society' means a co-operative society as defined under clause (cciv) of section 5 of Banking regulation Act, 1949 (Central Act 10 of 1949) and includes a multipurpose co-operative society;]"
6 Clause (h-2) inserted by Act No.6 of 2010 and shall be deemed to have come into force w.e.f. 3-11-2009.
9. The bye-laws of the appellant society define 'Member' to mean, a person who has submitted his application for membership at the time of registration as per Articles, Rules, Bye-laws of the Society and given the membership. Bye-law 5 in Chapter-2 provides for membership and reads thus:—
"5. Membership: Any person including persons employed in government and semi-government and societies and who is normally residing within the area of operation of the Society and who genuinely need the services provided by the society, and competent to enter into contract under Section 11 of the Indian Contract Act, 1872, is eligible to become the member of the society."
10. In the light of the established fact that appellant is a Multi-purpose Co-operative Society registered under the KCS Act as evident from the Registration Certificate issued under the KCS Act, it cannot but be said that it falls within the definition of the said term under Section 2(f-1) of the KCS Act and also, under the definition of the term 'Primary Agricultural Credit Cooperative Society'. Regard being had to Section 5(cciv) as provided under Section 56 of the Banking Regulation Act, 1949, Appellant being a Primary Agricultural Credit Co-operative Society, coupled with the fact that under its bye-laws, a co-operative society cannot become a member, complies with the requirements of the 'Act'.
11. In that view of the matter, the exception carved out in Sub-section (4) of Section 80P of the 'Act' squarely applies to the appellant's Multi-purpose Co-operative Credit Society, hence, entitled to the deduction under Section 80P(2)(a)(i) of the 'Act'. The authorities namely, Income Tax Officer, the First Appellate Authority and the Tribunal having missed the bus and not noticed the essential fact of constitution of the appellant's Society, concluded that the appellant-assessee falls within the mischief of Sub-section (4) of Section 80P of the Act disentitling it to the deduction under Section 80P(2)(a)(i) of the 'Act'.
12. The question framed supra is answered accordingly.
13. In that view of the matter, orders of the authorities being illegal and unsustainable are set aside. The appeal is accordingly allowed
SONAM 

*In favour of assessee.
†Arising out of order of Tribunal in IT Appeal No. 402 (Panji) of 2013, dated 17-4-2014. 
WT : Security deposit received from lessee is not deductible as 'debt owed' for computing net worth
■■■
[2015] 53 taxmann.com 44 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'I'
S.T. Holding (P.) Ltd.
v.
Assistant Commissioner of Wealth Tax- 8 (3), Mumbai*
SANJAY ARORA, ACCOUNTANT MEMBER 
AND AMIT SHUKLA, JUDICIAL MEMBER 
WTA NOS. 31 (MUM.) OF 2013 AND 12 (MUM.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  17, 2014 
Section 2(m) of the Wealth-Tax Act, 1957 - Net wealth - Debt owed (Security deposit) - Assessment year 2009-10 - Whether where a lease agreement is towards 'exploitation of property for gain', i.e., essentially an agreement for 'user' of property, sum realized under said agreement by way of deposit may not qualify to be considered as a debt owed in relation to an asset - Held, yes - Whether security deposit received from a lessee or tenant, results in a corresponding asset and so same is not a debt owed under section 2(m) - Held, yes - Whether, thus, security deposit received from lessee cannot be treated as 'debt owed' under section 2(m) and thus loan taken to repay such deposit was not deductible for computing net worth - Held, yes [Paras 4.3 & 4.4] [In favour of revenue] 
Circulars & notifications: Circular (No.28 [F.No.8/8/69-IT(A-I)], dated 20-8-1969
FACTS
 
	■ 
	 
	The assessee, was owner of 2/5th part of a flat at Mumbai. During the relevant year it acquired the remaining 3/5 th share from the other three co-owners, holding 1/5 share each, for a consideration of Rs.93 lakhs each, i.e., for a gross consideration of Rs.279 lakhs.

	■ 
	 
	The assessee took loans for financing this purchase and also for repaying the security deposit (of Rs.310 lakhs), which had been taken by the owners in respect of the lease of the said flat. In view of termination of lease during the year, the assessee claimed said amount as debt owed under section 2(m). The assessee claimed deduction of the said loan amount while computing net wealth.

	■ 
	 
	The Assessing Officer rejected said claim and held the debt owed to be nil.

	■ 
	 
	The Commissioner (Appeals) gave partial relief, by taking debt owed at Rs. 58 lakhs. 

	■ 
	 
	On appeal by assessee to the Tribunal: 


HELD
 
	■ 
	 
	A security deposit taken by the assessee-lessor leads to an inflow of funds with it. He is thus without doubt better placed than a person not in receipt of the security deposit, result as it does in a corresponding increase in his cash/bank balance, which could be profitably deployed/ invested. Of course, there is a concomitant liability to repay the debt on the termination of the agreement, i.e., the assessee's assets and liabilities both undergo an increase by the same amount. It would therefore be at best a tax-neutral exercise in-as-much as, though it makes the assessee cash rich, does not enhance his net worth in view of the funds carrying an obligation of repayment, but shall not cause a decrease in his net wealth. In fact, to the extent it allows the assessee access to interest-free funds, it confers upon it a valuable right. One only needs to deposit the sum in the bank for the corresponding term to generate risk free (or almost so) interest, realizing the value of access to such funds, making the depositee wealthier to that extent, and in any case of the matter, even disregarding the same, would lead to a status quo, so that the transaction is, as aforestated, tax-neutral. The deduction of the sum deposited by way of security (for the performance of the contract) as a debt owed under section 2(m) was unacceptable. True, the words 'in relation to' occurring in section 2(m), in the context of section 14A, are very wide. A lease agreement, however, is towards 'exploitation of the property for gain', i.e., is essentially an agreement for the 'user' of the property, so that the sum realized under the said agreement by way of deposit may not qualify to be considered as a debt owed in relation to an asset under section 2(m) in-as-much as it has no bearing or relation with the acquisition, holding or even the valuation of the asset. On the contrary, valuation models, as indeed under the relevant Rules itself (Schedule III to the Act, rule 5), recognize the transfer of a benefit to the owner (by the tenant) thus, providing for a percentage (15 per cent) of such interest-free deposit as a part of the 'gross maintainable rent', i.e., with reference to which valuation is made, further limiting the addition to the differential interest where the deposit is interest bearing. 

	■ 
	 
	It was further observed on fact that even if security deposit would have been a debt owed under section 2(m), even then assessee's claim was inadmissible as the lease was terminated prior to the valuation date and the deposit was refunded. There is no subsisting lease agreement in favour of the said lessee-depositor as on the valuation date. Thus, once security deposit had been paid there was no liability in its respect at the year-end, and therefore, there was no question of the same being a debt owed under section 2(m) in relation to the assessee's flat. Therefore, no part of the loan would qualify as a debt owed as on the valuation date. [Para 4.3] 


CASE REVIEW
 
Miss Deanna J. Jeejeebhoy v. WTO [2011] 330 ITR 149 (Bom.) (para 4.3) followed.
Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81 (Bom.) (para 4.3) distinguished.
CASES REFERRED TO
 
Miss Deanna J. Jeejeebhoy v. WTO [2011] 330 ITR 149/[2009] 180 Taxman 586 (Bom.) (para 4.3), Goodyear India Ltd. v. State of Haryana  [1991] 188 ITR 402 (SC) (para 4.3) and Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) (para 4.3).
Dr. K. Shivaram and Rahul K. Hakani for the Appellant. N. Sathya Moorthy for the Respondent.
ORDER
 
Sanjay Arora, Accountant Member - This is a set of cross Appeals, i.e., by the Assessee and the Revenue, arising out of separate orders by the Commissioner of Wealth Tax (Appeals)-18, Mumbai ('CWT(A)' for short), partly allowing the assessee's appeal contesting its assessment u/s.16(5) r/w s. 17 of the Wealth Tax Act, 1957 ('the Act' hereinafter) for the assessment year (A.Y.) 2009-10 vide order dated 29.12.2011 and rejecting the Assessing Officer's (A.O.) rectification u/s.35 (also refer para 3 of this order).
2. The only issue arising in the instant case is the value at which the assessee's immovable property in the form of a flat, admittedly an asset u/s. 2(ea) of the Act, is to be assessed to tax in view of the assessee's claim for Rs.212 lacs as debt owed there-against.
3. The controversy centers around the quantum of the debt owed u/s. 2(m) of the Act in relation to the assessee's lone asset subject to tax, which is therefore deductible in computing its net wealth under the Act. While the assessee claims it at Rs.212 lacs (refer ground nos. 1 to 7), the Revenue's stand, as it finally obtains, is of it being at nil. Though the Revenue initially admitted to the debt owed at Rs.58 lacs, the loan/s liability assumed for the purchase of the asset was found to have been discharged during the year itself, so that no amount could be said to be owed by the assessee in relation thereto as on 31.03.2009, the valuation date and, accordingly, rectification proceedings were initiated, reducing the said amount to nil, which though stood not accepted by the ld. CWT(A) vide his order dated 06.02.2014. It is for this reason, the subject matter of the appeal being the same, that we consider the appeals under reference as cross appeals.
The brief facts of the case are that the assessee, a 2/5th owner of a flat at NCPA, Mumbai, purchased the balance 3/5th share from the other three co-owners, holding 1/5 share each, for a consideration of Rs.93 lacs apiece, i.e., for a gross consideration of Rs.279 lacs, during the relevant year. The value of the flat, outstanding in its accounts at Rs.103.30 lacs as at the beginning of the year, thus came to be at Rs.382.92 lacs at its end, i.e., including other incidental charges, as explained to us during hearing, for Rs.0.62 lacs (refer balance-sheet as at 31.03.2009/PB-1, pgs.4-14), even as its fair market value, i.e., as assessable under the Act, worked out on the basis of the rent capitalization method thereat was at Rs.561.20 lacs (refer computation of income at PB-1, pg.1). To this extent, there is no dispute between the parties. Since, however, the assessee had taken loans for financing the purchase as also for repaying the security deposit (of Rs.310 lacs), taken by the owners in respect of the lease of the said flat, in view of its termination during the year, which it claims as a debt owed u/s.2(m), differences have arisen between it and the Revenue, and which is a subject matter of dispute between them.
4. We have heard the parties, and perused the material on record.
4.1 We shall, in view of the foregoing, proceed by discussing each such loan. At the outset, we may though clarify that the assessee, both per its grounds assumed as well as its arguments before us, restricts its claim qua loans to Rs.212 lacs, i.e., as against Rs.273.75 lacs claimed per its return of wealth (PB-1, pgs. 1-3). The same is from two parties:
	Shri Manoharlal Tandon
	: Rs. 27 lacs (PB-1 pgs. 4, 13, 27)

	Shri Jaydeep Tandon
	: Rs.185 lacs (PB-1, pgs. 4, 13, 28)


We proceed party-wise, in seriatim.
Shri Manoharlal Tandon (Rs.27 lacs)
4.2 As per the loan account, as appearing in the books of the lender, Rs.90 lacs was paid to the assessee on 12.06.2008 (PB-1, pg. 27). The same stands utilized in payment of purchase cost to one of the co-owners, of which the lender is one, on 18.06.2008 (PB-1, pg. 16). The same is clearly for the purpose of the flat (asset). There are two repayments, i.e., on 08.09.2008 (Rs.28 lacs) and 24.03.2009 (Rs.30 lacs), so that the outstanding balance in the loan amount as at 31.03.2009 is Rs.27 lacs , at which sum the same is being claimed by the assessee. The repayments are not in dispute. The only other entries in the account are for credit and payment of Rs.62 lacs to the assessee (on 01.12.2008), i.e., of the security deposit held by the said co-owner as a previous co-owner, i.e., corresponding to his 1/5th share, to which the assessee become entitled to upon transfer. The same clearly has no impact on the loan transaction; the assessee only receiving from the seller the corresponding share of the security deposit held by the latter on the transfer of his share to it. We, accordingly, have no hesitation in confirming Rs.27 lacs, the amount outstanding in the loan account of Shri Manoharlal Tandon as on 31.03.2009, as a debt owed u/s. 2(m).
Shri Jaydeep Tandon (Rs.185 lacs)
4.3 The entries in respect of the credit and payment of Rs.62 lacs, and on the same dates, also appear in the assessee's account in the books of Shri Jaydeep Tandon (PB-1, pg. 128), being also a seller, and to the same effect, i.e., nil, being in fact not a part of the loan account. The first entry in the loan account is a sum of Rs.92 lacs received on 12.06.2008. The same is utilized, again, for payment of purchase price of Rs.93 lacs to one of the co-owners on 18.06.2008 (PB-1, pg. 16), so that it is eligible for being a debt owed. The loan is repaid to the extent of Rs.30 lacs on 08.09.2008, so that Rs.62 lacs outstands as on 31.03.2009 in respect of the said loan of Rs.92 lacs. We, accordingly, have no hesitation in confirming the said amount of Rs.62 lacs as a debt owed u/s.2(m). Another Rs.123 lacs stands borrowed from Shri Jaydeep Tandon in July, August and November, 2008, which outstands as such as on 31.03.2009. The same is also claimed by the assessee as part of the debt owed to the said person u/s. 2(m), making the total qua the latter at Rs.185 lacs.
The basis of the assessee's claim for Rs.123 lacs is the utilization of this sum to the extent of Rs.120 lacs toward repayment of security deposit to M/s. Hexaware Technology Ltd., i.e., the lessee, on 02.12.2008, which is at a total of Rs.314.09 lacs, as sought to be exhibited with reference to the assessee's bank statement (PB-1, pgs. 22, 23). This is pressed with reference to Board Circular (No.28 [F.No.8/8/69-IT(A-I)], dated 20.08.1969/copy on record) issued in context of deduction of interest on borrowed capital u/s.24(1)(vi) of the Income Tax Act, 1961. A fresh loan raised to repay the original loan taken for constructing/buying property would substitute the old loan, so that the interest thereon is also deductible. Security deposit, it is submitted, is deductible as a debt owed u/s.2(m) in view of the decision by the hon'ble jurisdictional high court in the case of Miss Deanna J. Jeejeebhoy v. WTO [2011] 330 ITR 149/[2009] 180 Taxman 586 (Bom.). The loan assumed to repay the same would thus also be eligible for being so considered.
We have carefully perused the judgment in Miss Deanna J. Jeejeebhoy (supra), which is binding on us. The dispute in that case, as apparent from the questions raised before the hon'ble court, was whether the debt owed in relation to a property chargeable to Wealth Tax could be reduced on the basis that a part thereof stood invested in an asset exempt from wealth-tax. Both the parties proceeded on the footing that the security deposit was a debt owed u/s.2(m), so that the point in issue was the extent to which it was allowable in-as-much as the assessee had admittedly invested a part thereof in tax-exempt bonds, to which extent therefore deduction had been denied by the Revenue. The hon'ble court clarified that once it was accepted that the security deposit taken was a debt in respect of a property chargeable to wealth-tax, then it (deposit) would not be a debt covered by section 2(m)(ii), i.e., a debt secured on or incurred in relation to a property not chargeable to wealth tax. That is, a mere investment of funds would not alter the character of the receipt, on which (character) there was no disagreement between the parties. This is the short point on which the hon'ble court was called upon to and did in fact opine, resolving the questions of law posed before it. It is even otherwise trite law that a decision is an authority on what it actually decides, and not what may remotely or even logically flow from it (refer: Goodyear India Ltd. v. State of Haryana [1991] 188 ITR 402 (SC).
We examine the assessee's claim on merits, which is thus open for us to adjudicate. In our view, a security deposit taken by the assessee-lessor leads to an inflow of funds with it. He is thus without doubt better placed than a person not a receipt of the security deposit, result as it does in a corresponding increase in his cash/bank balance, which could be profitably deployed/invested. Of course, there is a concomitant liability to repay the debt on the termination of the agreement, i.e., the assessee's assets and liabilities both undergo an increase by the same amount. It would therefore be at best a tax-neutral exercise in-as-much as, though it makes the assessee cash rich, does not enhance his net worth in view of the funds carrying an obligation of repayment, but shall not cause a decrease in his net wealth. In fact, to the extent it allows the assessee access to interest-free funds, it confers upon it a valuable right. One only needs to deposit the sum in the bank for the corresponding term to generate risk free (or almost so) interest, realizing the value of access to such funds, making the depositee wealthier to that extent, and in any case of the matter, even disregarding the same, would lead to a status quo, so that the transaction is, as aforestated, tax-neutral. We are as such unable to appreciate the deduction of the sum deposited by way of security (for the performance of the contract) as a debt owed u/s. 2(m). True, the words 'in relation to' occurring in section 2(m), even as explained by the hon'ble court in Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) in the context of section 14A of the Income-tax Act, are very wide. A lease agreement, however, is towards 'exploitation of the property for gain', i.e., is essentially an agreement for the 'user' of the property, so that the sum realized under the said agreement by way of deposit may not qualify to be considered as a debt owed in relation to an asset u/s. 2(m) inasmuch as it has no bearing or relation with the acquisition, holding or even the valuation of the asset. On the contrary, valuation models, as indeed under the relevant Rules itself (Schedule III to the Act, r. 5), recognize the transfer of a benefit to the owner (by the tenant) thus, providing for a percentage (15%) of such interest-free deposit as a part of the 'gross maintainable rent', i.e., with reference to which valuation is made, further limiting the addition to the differential interest where the deposit is interest bearing.
Continuing further, we may also examine the validity of the assessee's claim on facts, i.e., presuming that a security deposit is a debt owed u/s. 2(m). We, accordingly, proceed to examine if the said decision is applicable under the facts and circumstances of the case. Without doubt, the loan to the extent of Rs.120 lacs, being utilized in repayment of the security deposit, would substitute the same. The lease agreement with M/s. Hexaware Technology Ltd., however, stands admittedly terminated prior to the valuation date, and it is in fact only upon so that the deposit amount stands refunded thereto. There is no subsisting lease agreement in favour of the said lessee-depositor as on the valuation date. The repayment of the security deposit during the year, so that there is no liability in its respect as at the year-end, there is no question of the same being a debt owed u/s.2(m) in relation to the assessee's flat (asset). That a reduction in the assessee's investible resources (to that extent) should result in the denial of a claim, is the paradox that we had sought to emphasize hereinbefore with reference to the assessee's claim for a reduction in his wealth, i.e., on principle. The decision by the hon'ble court aforereferred is, therefore, neither applicable in law or on facts. No part of the balance loan of Rs.123 lacs from Shri Jaydeep Tandon would therefore qualify as a debt owed as on the valuation date. The claim u/s. 2(m) qua loan therefrom is therefore valid for Rs. 62 lacs only. We decide accordingly.
4.4 The ld. Authorized Representative (AR) would orally submit that Rs.13.50 lacs, i.e., the security deposit in respect of a lease agreement with M/s. Aim Capital Advisors Pvt. Ltd., be allowed as a debt owed u/s.2(m), making his plea with reference to the assessee's balance-sheet as on 31.03.2009 (PB-1 pgs. 4, 14). This, he informs, is the new lessee in respect of the NCPA flat. We find no ground in its respect before us. The same also does not arise out of the impugned order. In fact, the assessee's case before the lower authorities was only in relation to debt assumed to purchase the flat. We have in any case held that the security deposit received from a lessee or tenant, result as it does in a corresponding asset/s with the assessee, rather places him in a more favorable position than he is on its' non-receipt, so that the same is not a debt owed u/s.2(m). The assessee's claim is thus not maintainable either on facts or in law. We decide accordingly.
5. The A.O., post assessment, moved a rectification application u/s.35 of the Act, to, as it appears, the ld. CWT(A), contending, with reference to the remand report by the A.O. dated 14.08.2013, that as only a debt to the extent outstanding as on the valuation date could be considered as a debt and, thus, a debt owed u/s.2(m), no deduction under the said provision was admissible; the entire loan of Rs.58 lacs from the two parties afore-said, i.e., Shri Manoharlal Tandon (Rs.28 lacs) and Shri Jaydeep Tandon (Rs.30 lacs), as allowed in assessment vide order dated 29.12.2011, stood paid on 08.09.2008, i.e., prior to 31.03.2009, so that it did subsist as on that date and, accordingly, there had occurred a mistake apparent from the record in allowing deduction u/s.2(m) at Rs.58 lacs qua loan from the said two parties. The ld. CWT(A), on the basis of the assessee's balance-sheet as on 31.03.2009, reflecting the outstanding to Shri Manoharlal Tandon and Shri Jaydeep Tandon at Rs.27 lacs and Rs.185 lacs respectively as at the close of the year, confirmed his order dated 17.09.2013, so that no rectification u/s.35 was called for, vide his order dated 06.02.2014 supra. Aggrieved, the Revenue is in appeal.
6. We have heard the parties, and perused the material on record. In view of our detailed findings at paras 4.2 and 4.3 (supra), based on the assessee's account as appearing in the books of the creditors as well as the assessee's bank account and other material, and which is consistent with the assessee's balance-sheet as on 31.03.2009, we find no merit in the Revenue's case as sought to be made per the rectification proposed. The same has thus been rightly rejected by the first appellate authority, whose order gets upheld in result. We decide accordingly, so that the assessment order does not suffer from the mistake which it is claimed to bear, and no adjustment to the debt allowed in assessment, i.e., apart from that confirmed in terms of this order, shall hold. We decide accordingly.
7. In the result, the assessee's appeal is partly allowed and the Revenue's appeal is dismissed.
JYOTI 

*In favour of revenue.
IT : Where assessee had surrendered lesser sum instead what he admitted during course of survey, in absence of any exercise made by Assessing Officer to hold that said surrendered value was not proper, addition made was to be deleted
■■■
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HIGH COURT OF RAJASTHAN
Commissioner of Income-tax, Alwar
v.
Ashok Kumar Jain*
AJAY RASTOGI AND J. K. RANKA, JJ. 
D. B. INCOME TAX APPEAL NO. 27 OF 2014†
SEPTEMBER  17, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credit (Surrendered amount) - Assessment year 2008-09 - In his revised return, assessee surrendered a lesser sum instead what he admitted during course of survey - It was observed that no exercise had been made by Assessing Officer so as to hold that said surrendered amount was not proper - Whether where Assessing Officer had not bring on record cogent material and other evidences to support addition, addition made was to be deleted - Held, yes [Paras 10 and 11] [In favour of assessee] 
FACTS
 
	■ 
	 
	During the course of survey some incriminating documents were found, inventorised and impounded, inventory of cash & stock was also prepared. At the time of survey, statement of the assessee was also recorded wherein on the basis of impounded loose papers, diaries, documents etc. he surrendered a sum of Rs. 5 crores for the current assessment year.

	■ 
	 
	In revised return filed by assessee he surrendered a sum of Rs. 3 crores only instead of Rs. 5 crores which he admitted during the course of survey. A show cause notice was issued wherein Assessing Officer sought for the reasons. Assessee duly explained that the surrender of Rs. 5 crores which was made by him was not correct as according to the transactions in actuality and based on the peak credits and after having gone through the loose papers and documents, the actual surrender comes to lower than Rs. 3 crores. However, in order to maintain peace and not to litigate the matter further, he offered Rs. 3 crores. He further contended that though the actual surrender on the basis of investment in shares application money, non-verifiable creditors etc. or transactions recorded in the diary, comes to about Rs. 2.20 crores only but he had additionally surrendered an amount of Rs. 80 lakhs on other defects, transaction in the diary or other transactions in the books of account so as to make the total surrender to the tune of Rs. 3 crores and according to the assessee, the actual offer of Rs. 3 crores based on the material was proper and accordingly prayed for acceptance of the said surrender. However, the Assessing Officer was not satisfied and merely because the assessee had surrendered an amount of Rs. 5 crores, during the course of survey an addition of Rs. 2 crores was made by the Assessing Officer.

	■ 
	 
	On appeal, the Commissioner (Appeals), after analyzing the evidence on record and the explanation so offered, gave a further relief of Rs. 1.50 crores and sustained addition to the tune of Rs. 50 lakhs.

	■ 
	 
	On further appeal, the Tribunal further deleted the amount of Rs. 50 lakhs and dismissed the appeal of the revenue and thus entire addition of Rs. 2 crores stood deleted.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	On perusal of the order of the Assessing Officer, it is noticed that no exercise has been made by the Assessing Officer as to hold that the surrender of Rs. 3 crores made by the assessee was not proper. The explanation was offered by the assessee which was also considered by the Commissioner (Appeals), who too was partly satisfied with the explanation and sustained addition of Rs. 50 lakhs by giving relief to the tune of Rs. 1.5 crores. It was the claim of the assessee that the additional surrender made in the assessment year 2007-08 had rotated and constituted a fund and was available with assessee and thus there is a direct nexus of availability of funds. The said amount and the amount of surrender made during this year at Rs. 3 crores was available to the assessee for the investment in the share capital, etc. of Rs. 3.76 crores requiring telescoping therein. The Assessing Officer has not found or bothered to found or traced anything additional as a result of survey from the assessee except relying on the recorded statements at the time of survey and therefore this view found favour with the two appellate authorities that the funds are arising from the same business and have a direct nexus and the income was invested/utilized during the year under consideration. The conclusion reached by the Tribunal is based on the appreciation of evidence and is reached on the basis of finding of fact. It is also a finding of fact admittedly that in assessment year 2007-08 despite surrender in statements of Rs. 2 crores the income was offered at Rs. 1.5 crores only and accepted by the Assessing Officer. [Para 8]

	■ 
	 
	Thus, the Tribunal, after appreciation of evidence, has come to the conclusion that the amount of Rs. 1.5 crores, which was surrendered/offered in the assessment year 2007-08, was also available as a fund which came to be used partly in the investment of share capital, creditors or other investments as well as other defects, unverifiable creditors etc. [Para 9]

	■ 
	 
	If the assessee does not adhere to the surrender made during the course of survey, then it is for the Assessing Officer to bring on record cogent material and other evidences to support the addition rather than rely on statements simplicitor. [Para 10]

	■ 
	 
	There is no infirmity or perversity in the order of the Tribunal so as to call for any interference. [Para 11]


Smt. Parinitoo Jain  for the Appellant. 
ORDER
 
J.K. Ranka, J. - This appeal u/s 260-A of the Income Tax Act (for short, 'IT Act') is directed against the order of the Income Tax Appellate Tribunal (for short, 'ITAT') dt.16/04/2013 and it relates to the assessment year 2008-09.
2. Brief facts, which can be noticed on perusal of the order impugned and the arguments of the counsel for the appellant, are that in the case of the respondent-assessee a survey u/s 133 A of the IT Act was carried out at the business premises on 25/11/2009 and during the course of survey some incriminating documents were found, inventorised and impounded, inventory of cash & stock was also prepared. At the time of survey, statement of the assessee-respondent was also recorded wherein on the basis of impounded loose papers, diaries, documents etc. he surrendered a total sum of Rs.8 crore which comprised of income of Rs.2 crore in the assessment year 2007-08; Rs.5 crore for the current year and Rs.1 crore for the assessment year 2009-10. In the assessment year 2007-08, though the assessee had surrendered Rs.2 crore but in the return of income an additional income was offered to the tune of Rs.1.5 crore only and even the AO was satisfied and accepted Rs.1.5 crore and he passed assessment order for the assessment year 2007-08 on 24/12/2009.
3. In the revised return, for the assessment year 2008-09 which is under appeal which the respondent-assessee filed pursuant to the said surrender, he surrendered a sum of Rs.3 crore only instead of Rs.5 crore which he admitted during the course of survey. A show cause notice was issued by the Assessing Officer (for short, 'AO') to the respondent-assessee wherein query was raised that as to when during the course of survey surrender was made to the tune of Rs.5 crore, then what was the reason for surrendering only Rs.3 crore in the revised return filed. It was explained by the assessee before the AO that the surrender of Rs.5 crore was made by him which was not correct as according to the transactions, in actuality and based on the peak credits and after having gone through the loose papers and documents, the actual surrender comes to lower than Rs.3 crore but to maintain peace and not to litigate the matter further, he has offered Rs.3 crore. He further contended that though the actual surrender on the basis of investment in shares application money,non-verifiable creditors etc or transactions recorded in the diary, comes to about Rs.2.20 crore only but he had additionally surrendered an amount of Rs.80 lacs on other defects, transaction in the diary or other transactions in the books of accounts so as to make the total surrender to the tune of Rs.3 crore and according to the assessee, the actual offer of Rs. 3 crore based on the material was proper and accordingly prayed for acceptance of the said surrender, however, the AO was not satisfied and merely because the assessee had surrendered an amount of Rs.5 crore, during the course of survey an addition of Rs.2 crore was made by the AO.
4. Dissatisfied with the addition of Rs.2 crore, as aforesaid, the matter was carried in appeal before the CIT(A) and the CIT (A), after analyzing the evidence on record and the explanation so offered, gave a further relief of Rs.1.50 crores and sustained addition to the tune of Rs. 50 lacs.
5. Dissatisfied with the deletion as well as sustenance, both i.e. the revenue as well as the assessee preferred appeal before the ITAT and the ITAT vide order impugned allowed appeal of the assessee and further deleted the amount of Rs.50 lacs and dismissed the appeal of the revenue and thus entire addition of Rs. 2 crore stood deleted which is assailed before us by the revenue.
6. Ld. counsel for the revenue contended that the surrender was voluntary. However, during the previous year relevant to the year under appeal, in the revised return, offer was made only to the tune of Rs. 3 crore as against to Rs.5 crore without assigning any reason. She contended that the assessee was well aware of the transactions recorded in the loose papers and other material and after complete satisfaction and deliberations, during the course of survey the assessee voluntarily offered Rs. 5 crores and there is no reason not to adhere to the said surrender and to wriggle out of the surrender or to restrict the amount at a later point of time. She further contended that no material was placed as to reducing the amount by Rs.2 crore out of the surrender made by the assessee earlier and surrender ought to have been at Rs. 5 crore, and such reduction is improper. She further contended that order of the Tribunal is perverse by accepting the total claim of the assessee and no reason is forthcoming by the ITAT and therefore, substantial question of law arise out of the order of the ITAT.
7. We have considered the arguments of the counsel for the revenue and have also gone through the impugned order.
8. In our view, the ITAT, after appreciating the evidence on record and the evidence placed by the assessee, has accepted the surrender to the tune of Rs. 3 crore which was made in the return of income and is based on appreciation of evidence and it is a finding of fact. The assessee gave an explanation supported by material on record, that on the basis of the documents and whatever was un-recorded in the diary/loose papers/other unverifiable creditors, the total amount of surrender came to the tune of Rs.2.20 crore only. However, additionally the assessee, on account of the other defects, transactions in diary or other transactions in the books of accounts, which might have escaped the attention of the assessee, offered further amount of Rs.80 lacs to make the total surrender to the tune of Rs.3 crore. Admittedly, even the AO has not pointed out any evidence or material entered in the loose papers or diaries or incriminating documents which could justify addition over and above of Rs. 3.00 crore or even Rs. 5.00 crore or more. The AO has not controverted the working/explanation offered by the assessee while working out surrender at Rs. 3.00 crore. If the assessee has offered an explanation then it was for the AO to highlight the mistakes or to prove that the transactions stated in loose papers/ documents depicted income to the tune of more than Rs. 3 crores or more. On perusal of the order of the AO, we notice that no exercise has been made by the AO as to hold that the surrender of Rs.3 crore made by the assessee was not proper. The explanation was offered by the assessee which was also considered by the CIT(A), who too was partly satisfied with the explanation and sustained addition of Rs.50 lacs by giving relief to the tune of Rs.1.5 crore. It was the claim of the assessee that the additional surrender made in the assessment year 2007-08 had rotated and constituted a fund and was available with assessee and thus there is a direct nexus of availability of funds. The said amount and the amount of surrender made during this year at Rs. 3 crore was available to the assessee for the investment in the share capital, etc. of Rs. 3,76,89,000/-requiring telescoping therein. As we have noticed earlier the AO has not found or bothered to found or traced anything additional as a result of survey from the assessee except relying on the recorded statements at the time of survey and therefore this view found favour with the two appellate authorities that the funds are arising from the same business and have a direct nexus and the income was invested/utilized during the year under consideration. In our view, the conclusion reached by the ITAT is based on the appreciation of evidence and is reached on the basis of finding of fact. It is also a finding of fact admittedly that in assessment year 2007-08 despite surrender in statements of Rs.2 crore the income was offered at Rs.1.5 crore only and accepted by the Revenue/A.O.
9. Thus, the ITAT, after appreciation of evidence, has come to the conclusion that the amount of Rs.1.5 crore, which was surrendered/offered in the assessment year 2007-08, was also available as a fund which came to be used partly in the investment of share capital, creditors or other investments as well as other defects, unverifiable creditors etc.
10. We may add that if the assessee does not adhere to the surrender made during the course of survey, then it is for the Assessing Officer to bring on record cogent material and other evidences to support the addition rather than rely on statements simplicitor.
11. In view of what we have observed herein above, no question much less substantial question of law can be said to emerge out of the impugned order of the ITAT and we do not find any infirmity or perversity in the order of the ITAT so as to call for any interference of this Court. In our view, no substantial question of law arise out of the order passed by the ITAT.
12. Consequently, the appeal, being devoid of merit, is hereby dismissed in limine.
PAMPA 

*In favour of assessee.
†Arising out of order of Tribunal, dated 16-4-2013. 
IT : Where borrowed amount was invested in shares and debentures for purpose of business, interest paid thereupon would be allowed as deduction under section 36(1)(iii)
■■■
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HIGH COURT OF MADRAS
Commissioner of Income-tax, Chennai
v.
Shriram Investments (Firm) Moogambika Complex, Chennai*
R. SUDHAKAR AND G.M. AKBAR ALI, JJ. 
T.C. (A) NOS. 2657 OF 2006, 1017 & 1018 OF 2007 
SEPTEMBER  17, 2014 
Section 36(1)(iii) of the Income-tax Act, 1961 - Interest on borrowed capital (For the purpose of business) - Assessment years 1992-93 to 1994-95 - Whether where borrowed capital was invested in shares and debentures for purpose of business, interest paid thereupon would be allowed as deduction under section 36(1)(iii) - Held, yes [Para 6] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-firm was engaged in the business of advancing loans and earning income from hire purchase financing, besides investment in shares and debentures. It borrowed funds and invested the same in shares and debentures. It treated the interest arising out of such investments as income from business and claimed interest on borrowed capital under section 36(1)(iii).

	■ 
	 
	The Assessing Officer held that the interest income had to be assessed under the head "other sources" and not under the head "business income" and, therefore, disallowed interest on borrowed capital under section 36(1)(iii).

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted the disallowance made by the Assessing Officer holding that the activity of the assessee in investing in shares and debentures should be treated as conscious and deliberate business activity forming part of its finance business.

	■ 
	 
	On revenue's appeal, the Tribunal upheld the order of the Commissioner (Appeals).

	■ 
	 
	On further appeal:


HELD
 
	■ 
	 
	From a bare reading of section 36(1)(iii), it is clear that deduction shall be allowed in respect of the amount of interest paid if the capital is borrowed for the purpose of business or profession. The language employed in the said provision is plain and unambiguous. The intendment of the said provision is that so long as the assessee has utilized the capital borrowed for the purpose of business, the amount of interest paid in respect of such capital borrowed should be allowed as deduction. [Para 5]

	■ 
	 
	In the case on hand, it is beyond any cavil that capital was borrowed by the assessee and interest was paid on the borrowed capital. The amount so borrowed was invested in shares and debentures for the purpose of business. When the amount is, thus, utilized for business purpose, the interest paid will have to be allowed as deduction in terms of section 36(1)(iii). [Para 6]


CASES REFERRED TO
 
CIT v. Rajeeva Lochan Kanoria [1994] 208 ITR 616/[1995] 80 Taxman 572 (Cal.) (para 7) and CIT v. Srishti Securities (P.) Ltd. [2010] 321 ITR 498/[2009] 183 Taxman 159 (Bom.) (para 7).
M. Swaminathan, Standing Counsel and K. Suresh Kumar for the Appellant. R. Sivaraman for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The Revenue is the appellant. The assessment years involved are 1992-1993 to 1994-1995.
2. These appeals are filed challenging the order of the Income Tax Appellate Tribunal 'B' Bench, Chennai, dated 27.1.2006 made in I.T.A. Nos.550, 551 and 552/Mds/1997 for the assessment years 1992-1993, 1993-1994 and 1994-1995 respectively.
3.1 The facts in a nutshell are as under: The assessee is a partnership firm engaged in the business of advancing loans and earning income from hire purchase financing, besides investments in shares and debentures. The assessee borrowed funds and invested the same in shares and debentures. The assessee treated the interest arising out of such investments as income from business and claimed deduction under Section 36(1)(iii) of the Income Tax Act, 1961 (for brevity, "the Act").
3.2 The Assessing Officer, however, held that the investments were not held as trading assets and they can only be treated as capital assets and, therefore, the interest income has to be assessed under the head "other sources" and not under the head "business income".
3.3 Assailing the said order, the assessee preferred appeals before the Commissioner of Income Tax (Appeals), who held that the activity of the assessee in investing in shares and debentures should be treated as conscious and deliberate business activity forming part of its finance business and, therefore, interest arising thereon should be assessed under the head "business income" and not under the head "other sources". Thus, the disallowance made by the Assessing Officer was deleted.
3.4 Calling in question the said order passed by the Commissioner of Income Tax (Appeals), the department filed appeals before the Tribunal. The Tribunal, while upholding the order of the Commissioner of Income Tax (Appeals), held that the investments made by the assessee are business investments and the interest on borrowings made for these investments have to be allowed under the head "business income".
3.5 Impugning the said order passed by the Tribunal, the present appeals are filed and the same were admitted on the following question of law:
"Whether in the facts and circumstances of the case, the Tribunal was right in holding that the interest on borrowed funds utilised for investment in shares can be treated as a business expenditure?"
4. We have heard Mr.M.Swaminathan, learned Standing Counsel appearing for the Revenue and Mr.R.Sivaraman, learned counsel for the assessee.
4.1 Before adverting to the merits of the case, it would be apposite to refer to Section 36(1)(iii) of the Income Tax Act, which reads as under:
"Section 36. Other deductions. —
(1) The deductions provided for in the following clauses shall be allowed in respect of the matters dealt with therein, in computing the income referred to in section 28 -
	 
	(i) to (ii)**
	**
	**


(iii)  the amount of the interest paid in respect of capital borrowed for the purposes of the business or profession." (Emphasis supplied)
5. From a bare reading of Section 36(1)(iii) of the Act, it is clear that deduction shall be allowed in respect of the amount of interest paid if the capital is borrowed for the purpose of business or profession. The language employed in the said provision is plain and unambiguous. The intendment of the said provision is that so long as the assessee has utilized the capital borrowed for the purpose of business, the amount of interest paid in respect of such capital borrowed should be allowed as deduction.
6. In the case on hand, it is beyond any cavil that capital was borrowed by the assessee and interest was paid on the borrowed capital. The amount so borrowed was invested in shares and debentures for the purpose of business. When the amount is thus utilized for business purpose, in our considered opinion, the interest paid will have to be allowed as deduction in terms of Section 36(1)(iii) of the Act.
7. The scope and ambit of Section 36(1)(iii) of the Act was considered by the Calcutta High Court in CIT v. Rajeeva Lochan Kanoria, [1994] 208 ITR 616 [1995] 80 Taxman 572 (Cal.). The said decision was relied on by the Bombay High Court in CIT v. Srishti Securities (P.) Ltd., [2010] 321 ITR 498 /[2009] 183 Taxman 159, and it was held as under:
"4. This order was in appeal before the Income-tax Appellate Tribunal. The learned Tribunal addressed itself to the question, as to whether the assessee is entitled to deduction in respect of interest liability either under section 36(1)(iii) or under section 57(iii) of the Income-tax Act. Reliance was placed on the judgment of this court in the case of CIT v. Lokhandwala Construction Inds. Ltd. [2003] 260 ITR 579 (Bom.) for the proposition that when the assessee claims deduction of interest paid on capital borrowed, all that the assessee has to show is that the capital which was borrowed was used for the business purpose in the relevant year of account and it does not matter whether the capital was borrowed or not to acquire revenue asset or capital asset. The learned Tribunal also relied on the judgment of the Calcutta High Court in the case of  CIT v.  Rajeeva Lochan Kanoria [1994] 208 ITR 616 where the Calcutta High Court took a view that under the provisions of section 36(1)(iii) of the Income-tax Act, the only enquiry to be made is whether the payment of interest was in respect of capital borrowed for the purpose of the assessee's business or profession. Such amount borrowed, if for the purpose of business or profession may be utilised for the purpose of acquisition of stock-in-trade or for the purpose of acquisition of capital asset. The learned court took a view that under section 36(1)(iii) there is no bar for allowance of interest paid in respect of capital borrowed which has been utilized for the purpose of acquisition of capital assets. Considering this the learned Income-tax Appellate Tribunal held that if the funds are borrowed by an investment company for making investment in shares which may be held as investment or as stock-in-trade or for the purpose of controlling interest in other companies, interest paid on such borrowed funds will be deductible under section 36(1)(iii) of the Income-tax Act. After recording this finding, it held that the interest expenditure is allowable under section 36(1)(iii) and therefore, disallowance to the extent sustained by the Commissioner of Income-tax (Appeals) was directed to be deleted. ....
7. We may firstly consider the first three questions as to whether the interest of borrowed capital which was utilised in the business of purchase of shares both by way of investment and stock-in-trade is allowable deduction.
In so far as first three questions are concerned, in our opinion a co-ordinate Bench of this court in CIT  v. Lokhandwala Construction Inds. Ltd. [2003] 260 ITR 579 (Bom.) had addressed itself to this issue. Reliance was placed on India Cements Ltd. v. CIT [1966] 60 ITR 52 (SC) which was under section 10(2)(iii) of the Income-tax Act, 1922 which corresponds to section 36(1)(iii) of the present Act. This court answered the issue in the following manner (page 581) :
'That, while adjudicating the claim for deduction under section 36(1)(iii) of the Act, the nature of the expense-whether the expense was on capital account or revenue account-was irrelevant as the section itself says that interest paid by the assessee on the capital borrowed by the assessee was an item of deduction. That the utilization of the capital was irrelevant for the purpose of adjudicating the claim for deduction under section 36(1)(iii) of the Act. (see the judgment of the Bombay High Court in the case of Calico Dyeing & Printing Works v. CIT [1958] 34 ITR 265). In that judgment, it has been laid down that where an assessee claims deduction of interest paid on capital borrowed, all that the assessee had to show was that the capital which was borrowed was used for business purpose in the relevant year of account and it did not matter whether the capital was borrowed in order to acquire a revenue asset or a capital asset.'
It may be noted that in India Cements Ltd. v. CIT [1966] 60 ITR 52 the apex court was specifically pleased to observe that the object of the loan is an irrelevant consideration. In the State of Madras v. G. J. Coelho [1964] 53 ITR 186 (SC) the Supreme Court was dealing with the deduction claimed under section 5(e) of the Madras Plantations Agricultural Income-tax Act, 1955. While considering the issue the court was pleased to observe that in principle there is no distinction between interest paid on capital borrowed for the acquisition of a plantation and interest paid on capital borrowed for the purpose of an existing plantation. Both are for the purpose of the plantation. The court further observed that the payment of interest on the amount borrowed for the purpose of the plantations when the whole transaction of purchase and the working of the plantations was viewed as an integrated whole was so closely related to the plantations that the expenditure could be said to be laid out or expended wholly and exclusively for the purpose of the plantations.
8. We may also gainfully refer to the judgment of the Calcutta High Court in CIT v. Rajeeva Lochan Kanoria [1994] 208 ITR 616. The learned court was considering section 36(1)(iii) and was pleased to observe as under (page 620) :
'The only enquiry that is to be made is whether the payment of interest was in respect of capital borrowed for the purpose of the assessee's business or profession. There is no dispute that the capital was borrowed in the instant case and interest was paid on the borrowed capital. It is to be established that the amount was borrowed for the purpose of business or profession. The amount borrowed may be utilized for the purpose of acquisition of stock-in trade or for the purpose of acquisition of capital assets. But so long as the money is utilised for business purposes the interest will have to be allowed as deduction. It is well settled that business expenditure is not confirmed to expenses incurred on revenue account. Capital expenditure may not be allowed as a deduction under section 37 because the section specifically bars any deduction of expenditure of capital nature. But section 36 is differently worded. There is no bar in section 36(1)(iii)  to allowance of interest paid in respect of capital borrowed which has been utilised for purchase of a capital asset.  The position of law in this regard was explained by the Supreme Court in the cases of India Cements Ltd. v. CIT [1966] 60 ITR 52 (SC) and State of Madras v. G.J. Coelho [1964] 53 ITR 186 (SC).'" (Emphasis supplied)
8. We have considered the reasoning given in the decisions referred to supra and are in respectful agreement with the view expressed in the said decisions, for the reason already given by us that there is nothing in Section 36(1)(iii) of the Act that would dis-entitle the assessee to claim deduction in respect of interest paid on the capital borrowed for the purposes of business.
9. For the foregoing reasons, we uphold the concurrent findings rendered by the Commissioner of Income Tax (Appeals) and the Tribunal and answer substantial question of law against the Revenue and in favour of the assessee. These appeals are dismissed. No costs.
VARSHA 

*In favour of assessee.
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Section 251, read with section 37(1), of the Income-tax Act, 1961 - Commissioner (Appeals) - Powers of (Power to admit additional grounds) - Assessment year 1987-88 - Assessee raised additional ground before Commissioner (Appeals) claiming market Development (advertisement) expenses as deduction under section 37(1) - Commissioner (Appeals) refused to entertain said additional ground - Whether since assessee's claim was bona fide or not unreasoned, Commissioner (Appeals) should have considered same - Held, yes [Para 25][In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee raised additional ground before the Commissioner (Appeals) stating that in the balance sheet printed in the annual report, the assessee showed expenditure attributed to market development (advertisement) expenses and in the return of income filed, the assessee omitted to claim said expenditure as deduction under section 37(1).

	■ 
	 
	The Commissioner (Appeals) refused to entertain additional ground of appeal and proceeded to decide appeal on merits on the other issues.

	■ 
	 
	On appeal, the Tribunal dismissed the appeal.

	■ 
	 
	On appeal, the assessee argued that the proceedings before the Commissioner (Appeals) was a continuation of the assessment proceedings and therefore, the Commissioner (Appeals) ought to have considered the additional ground raised in exercise of section 250(5).

	■ 
	 
	The revenue argued that it was the duty of the assessee to claim deduction of expenditure at the time of filing of the return of income but the assessee had failed to do so and that could not be made good at the appellate stage.


HELD
 
	■ 
	 
	It is not in dispute that the assessee in this case has failed to claim an expenditure expended on account of market development (advertisement) expenses in the return of income. It is also not in dispute that this fact is reflected in the printed Annual Report, which contains the balance sheet of the company. The assessee filed a letter before the Commissioner (Appeals) seeking indulgence in the matter to raise additional grounds and to determine the total income on the basis of the deduction as allowable under section 37(1) and pleaded that the appeal is a continuation of the assessment proceedings and is entitled to raise such a plea stating that the said omission is neither wilful nor unreasonable. The Commissioner (Appeals), however, was of the view that the appellant has not explained that the omission was not wilful or unreasonable. [Para 9]

	■ 
	 
	A reading of section 250 makes it clear that the finding of the Commissioner (Appeals) appears to be not in consonance with section 250(5). In terms of section 250(5), the duty is cast on the Commissioner (Appeals) to satisfy himself as to whether the omission to raise additional grounds in the appeal is not wilful or unreasonable. If the assessee gives an explanation and supports that explanation with relevant material to state as to why it was not raised at the first instance, the Commissioner (Appeals) should go into the issue as to whether such a omission was wilful or unreasonable. [Para 11]

	■ 
	 
	If there are bona fide and good reasons in not preferring the additional grounds, the first Appellate Authority should exercise discretion in permitting the assessee to raise additional grounds. The proceedings before the Commissioner (Appeals) and before the Tribunal on the issue of raising additional grounds appears to be analogous. The Supreme Court has clearly viewed that the proceedings before the Tribunal should not be confined only to the issues arising out of the order by the Commissioner (Appeals), as it would amount to taking a narrow view as to the powers of the Tribunal. If there are facts, which are on record from the assessment proceedings, there is no bar in allowing the additional grounds to be raised for the purpose of correctly assessing the tax liability of the assessee. [Para 15]

	■ 
	 
	In effect, the bottom line in such a proceedings before the Commissioner (Appeals) or before the Tribunal is that any question that is raised even after the appeal filed, if the same has a bearing on the tax liability of the assessee, can be considered subject to the provisions of section 250(5). [Para 16]

	■ 
	 
	The powers of the Appellate Authority is prescribed in section 250 to allow the appellant to raise additional grounds. [Para 19]

	■ 
	 
	A hyper technical plea should not be taken that since a claim for deduction of expenditure was not made at the first instance before the Assessing Authority, the assessee is not entitled to claim before the Appellate Authority. [Para 20]

	■ 
	 
	In the present case, the assessee has bona fide shown all the expenditure in the balance sheet of the company as stated in the annual printed report, but the claim was not made in the returns. Noticing the omission, which was due to inadvertance, additional ground was raised in the appeal stage by the assessee. [Para 21]

	■ 
	 
	Section 250(5) provides for allowing the appellant to raise such an additional ground and it is for the Commissioner (Appeals) to state that the omission to raise additional ground was not wilful or unreasonable. It was found that Commissioner (Appeals) in this case has erroneously thrown the onus on the assessee to explain the omission as not wilful or unreasonable. The assessee in this case has given certain reasons with records to show that it was a bona fide claim, but out of inadvertance it was not stated in the return of income. This claim of the assessee is not wilful and the additional ground raised by the assessee cannot be termed as unreasonable. [Para 22]

	■ 
	 
	It is to be noted herein that the Act does not contain any express provision preventing the assessee from raising additional grounds in appeal and there is also no provision in the Act restricting the Appellate Authority to entertain such additional ground in the appeal. In the absence of statutory bar, the Appellate Authority is vested with the power, which is co-terminus with that of the Original Authority, to allow the assessee to raise additional ground, if the same is bona fide and not wilful or unreasonable. In the present case, the plea of bona fide omission is acceptable. The additional grounds were raised before the first Appellate Authority with reasons. Such a reason is tenable. The Commissioner (Appeals), however, failed to exercise the discretion vested in him in accordance with law and reason. [Para 24]

	■ 
	 
	Therefore, answer the question of law in favour of the assessee and against the revenue. The matter is remanded back to the Commissioner (Appeals) to consider the additional grounds on merits. [Para 25]


CASE REVIEW
 
CIT v. Indian Express (Madurai) (P.) Ltd. [1983] 140 ITR 705/13 Taxman 441 (Mad.) (para 19) followed.
CASES REFERRED TO
 
National Thermal Power Co. Ltd. v. CIT [1998] 229 ITR 383 (SC) (para 6), CIT v. Pruthvi Brokers and Shareholders (P.) Ltd. [2012] 349 ITR 336/208 Taxman 498/23 taxmann.com 23 (Bom.) (para 6), Goetze (India) Ltd. v. CIT [2006] 284 ITR 323/157 Taxman 1 (SC) (para 7), Jute Corpn. of India Ltd. v. CIT [1991] 187 ITR 688/[1990] 53 Taxman 85 (SC) (para 14), CIT v. Indian Express (Madurai) (P.) Ltd. [1993] 140 ITR 705/13 Taxman 441 (Mad.) (para 19), CIT v. Mahalakshmi Textile Mills Ltd. [1967] 66 ITR 710 (SC) (para 19) and Rai Kumar Srimal v CIT [1976] 102 ITR 525 (Cal.) (para 23).
P.J. Rishikesh  for the Appellant. M. Swaminathan  for the Respondent. 
JUDGMENT
 
R. Sudhakar, J. - This Tax Case (Appeal), filed by the assessee as against the order of the Income Tax Appellate Tribunal for the assessment year 1987-88, was admitted by this Court on the following substantial question of law:
"Whether the Honourable Income-tax Appellate Tribunal is right in rejecting the additional grounds of appeal filed by the appellant with regard to market development expenses of Rs.19,36,427/-?"
2. The appellant/assessee, which is a company carrying on business in manufacture of cement, filed return of income on 29.6.1987 before the Assessing Officer declaring a loss of Rs.11,04,25,696/-. The Assessing Officer redetermined the loss at Rs.10,54,03,475/-. Aggrieved by the order of the Assessing Officer, the assessee filed an appeal before the Commissioner of Income Tax (Appeals). After filing the appeal, the assessee raised additional ground by letter dated 11.12.1992 stating that in the balance sheet printed in the Annual Report of the company, the assessee showed the expenditure of Rs.19,36,427/- attributed to market development (advertisement) expenses and in the return of income filed, the assessee omitted to claim the said expenditure as deduction under Section 37(1) of the Income Tax Act. The additional statement of fact and ground are as follows:
"Additional Statement of Facts:
The Company M/s Madras Cements Ltd has incurred a sum of Rs.19,36,427/- towards Market Development Expenditure during the year ending 31.12.86 relevant for the Assessment year 1987-88. This expenditure has not been charged in to Profit & Loss Account for the year ended 31.12.86, which has been treated as "Miscellaneous Expenditure to the extent not written off for adjusted" in the Balance Sheet. This expenditure has not been allowed in the Assessment year 1987-88. Hence, the assessee prefers this appeal as additional ground, since this point has not been included in the Appeal originally filed before the Commissioner of Income-tax (Appeals-I) Madurai for the assessment year 1987-88.
Additional Grounds of Appeal:
The Company M/s Madras Cements Ltd has incurred a sum of Rs.19,36,427/- towards Market Development Expenditure for the assessment year 1987-88. This fact has been stated vide Balance Sheet of the Company, which has been filed along with Return of Income. This Market Development expenditure is revenue expenditure incurred wholly and exclusively for the purpose of business and is allowable revenue expenditure. Since, it has been omitted to be claimed in the Memo of Total Income eventhough the details of expenditure shown in the Printed Annual Report filed along with the Return of Income, the learned Deputy Commissioner of Income-tax has not allowed this revenue expenditure for the assessment year 1987-88. Therefore, it is prayed that the Commissioner of Income-tax (Appeals) may direct the Deputy Commissioner of Income-tax to allow the above expenditure and justice rendered."
3. The Commissioner of Income Tax (Appeals) refused to entertain the additional grounds of appeal and proceeded to decide the appeal on merits on the other issues raised holding that the assessee has to explain that the omission to file the grounds originally was not wilful and unreasonable. Aggrieved by the order of the Commissioner of Income Tax (Appeals), the assessee pursued the matter by filing an appeal before the Income Tax Appellate Tribunal contending that the Commissioner of Income Tax (Appeals) had erroneously rejected the plea of the assessee to raise additional grounds in the appeal. The Tribunal did not accept the assessee's plea and dismissed the appeal holding as follows:
"10. The assessee had stated that it had raised additional grounds of appeal before the CIT(A) but it was not considered by him. The CIT(A) in paragraph 3.12.0 had considered this. The CIT(A) apparently was of the opinion that the additional ground raised was in fact belated raising of ground and not purely a question of law. In our opinion this ground of the assessee fails."
4. Aggrieved by the order of the Tribunal the assessee is before this Court raising the above substantial question of law.
5. Learned counsel appearing for the appellant contends that the proceedings before the Commissioner of Income Tax (Appeals) is a continuation of the assessment proceedings and therefore, the Commissioner of Income Tax (Appeals) ought to have considered the additional ground raised in exercise of sub-section (5) to Section 250 of the Income Tax Act. He also pleaded that the reasoning of the Commissioner of Income Tax (Appeals) that the fact is raised belatedly and it is not a question of law, is not correct, as the issue canvassed by the assessee is in relation to the determination of total income and the tax liability thereon, based on the details furnished by the assessee in the balance sheet. However, in the return of income, the assessee failed to make this claim for deduction under Section 37(1) of the Income Tax Act. But for the purpose of determining the total income and tax liability thereon, as the details relevant for determination was available in the balance sheet, the omission to make such a claim in the return of income should not be held against the assessee and frustrate the claim, which is lawfully due and allowable expenditure.
6. To support this plea, learned counsel appearing for the assessee placed reliance on the decisions in National Thermal Power Co. Ltd. v. CIT [1998] 229 ITR 383 (SC), CIT v. Pruthvi Brokers and Shareholders (P.) Ltd. [2012] 349 ITR 336/208 Taxman 498/23 taxmann.com 23 (Bom.) and contended that the expenditure in this case was revealed in the printed annual report, which contains the balance sheet of the company. Since material evidence relatable to the claim for deduction as expenditure under Section 37(1) of the Income Tax Act was very much available and due to inadvertance it was not claimed, additional ground was raised before the first Appellate Authority contending that the appeal is a continuation of the original assessment proceedings and therefore, relief should have been granted by the Commissioner of Income Tax (Appeals).
7. Per contra, learned Standing Counsel appearing for the Revenue submits that it is the assessee's duty to claim deduction of expenditure under Section 37(1) at the time of filing of return of income, but he failed to do and that cannot be made good at the appellate stage. If a deduction is not claimed before the Assessing Authority and there was no consideration by the Assessing Officer on such deduction, the same cannot be urged before the Commissioner of Income Tax (Appeals) without filing a revised return. In support of his plea, he relied on the decision in Goetze (India) Ltd. v. CIT [2006] 284 ITR 323/157 Taxman 1 (SC).
8. We have heard the rival submissions of the learned counsel appearing for the assessee and the learned Standing Counsel appearing for the Revenue and perused the materials placed before this Court.
9. It is not in dispute that the assessee in this case has failed to claim an expenditure expended on account of market development (advertisement) expenses in the return of income. It is also not in dispute that this fact is reflected in the printed Annual Report, which contains the balance sheet of the company. The assessee filed a letter before the Commissioner of Income Tax (Appeals) seeking indulgence in the matter to raise additional grounds and to determine the total income on the basis of the deduction as allowable under Section 37(1) of the Income Tax Act and pleaded that the appeal is a continuation of the assessment proceedings and is entitled to raise such a plea stating that the said omission is neither wilful nor unreasonable. The Commissioner of Income Tax (Appeals), however, was of the view that the appellant has not explained that the omission was not wilful or unreasonable.
10. Section 250 of the Income Tax Act deals with the procedure in appeal. Sub-section (5) of Section 250 provides that if the appellate authority is satisfied, the appellant may be allowed to raise additional grounds. Section 250 (5) of the Income Tax Act reads as follows:
"250. Procedure in appeal.—(1) The Deputy Commissioner (Appeals) or, as the case may be, the Commissioner (Appeals) shall fix a day and place for the hearing of the appeal, and shall give notice of the same to the appellant and to the Assessing Officer against whose order the appeal is preferred.
	 
	(2) & (4)**
	**
	**


(5) The Deputy Commissioner (Appeals) or, as the case may be, the Commissioner (Appeals) may, at the hearing of an appeal, allow the appellant to go into any ground of appeal not specified in the grounds of appeal, if the Deputy Commissioner (Appeals) or, as the case may be, the Commissioner (Appeals) is satisfied that the omission of that ground from the form of appeal was not wilful or unreasonable."
11. A reading of the above provision makes it clear that the finding of the Commissioner of Income Tax (Appeals) appears to be not in consonance with Section 250(5) of the Income Tax Act. In terms of Section 250(5), the duty is cast on the Commissioner of Income Tax (Appeals) to satisfy himself as to whether the omission to raise additional grounds in the appeal is not wilful or unreasonable. If the assessee gives an explanation and supports that explanation with relevant material to state as to why it was not raised at the first instance, the Commissioner should go into the issue as to whether such a omission was wilful or unreasonable.
12. The purport behind this provision can be culled out from the decisions of the Supreme Court and that of this Court as to how the Courts have viewed the assessment proceedings and the proceedings in appeal, vis-a-vis, the provisions of the Income Tax Act.
13. The Supreme Court had an occasion to consider the power of the Tribunal in the decision in National Thermal Power Co. Ltd. (supra). The facts therein are the assessee had made short term deposits with banks. The interest received on such deposits during the previous year relevant to the assessment year 1978-79, amounted to Rs.22,84,994/-, was offered by the assessee for tax assessment and the same was completed. Before the Commissioner of Income Tax (Appeals), several issues were raised by the assessee, but the said amount of Rs.22,84,994/- was not challenged by the assessee nor considered by the Commissioner of Income Tax (Appeals). The assessee went before the Tribunal and even before the Tribunal, the assessee failed to raise a ground at the time of filing of the appeal originally. However, by letter dated 16.7.1983, additional grounds were raised based on two decisions of the Tribunal and pleaded that interest earned before setting up of business was not taxable as income and therefore, new grounds were raised. On a reference, the Honourable Apex Court framed the following question of law:
"Where on the facts found by the authorities below a question of law arises (though not raised before the authorities) which bears on the tax liability of the assessee, whether the Tribunal has jurisdiction to examine the same ?"
14. By interpreting Section 254 of the Income Tax Act, the Supreme Court held that nothing prevented the Tribunal to consider the questions of law arising in the assessment proceedings, although not raised earlier. The Supreme Court relying upon the decision in the case of Jute Corpn. of India Ltd. v. CIT [1991] 187 ITR 688/[1990] 53 Taxman 85, held that the appellate authority is vested with all the plenary powers which the subordinate authority may have in the matter. For better clarity, we extract the relevant portion, which is as follows:
"In the case of Jute Corporation of India Ltd. v. CIT [1991] 187 ITR 688, this court, while dealing with the powers of the Appellate Assistant Commissioner observed that an appellate authority has all the powers the original authority may have in deciding the question before it subject to the restrictions or limitations, if any, prescribed by the statutory provisions. In the absence of any statutory provision, the appellate authority is vested with all the plenary powers which the subordinate authority may have in the matter. There is no good reason to justify curtailment of the power of the Appellate Assistant Commissioner in entertaining an additional ground raised by the assessee in seeking modification of the order of assessment passed by the Income-tax Officer. This court further observed that there may be several factors justifying the raising of a new plea in an appeal and each case has to be considered on its own facts. The Appellate Assistant Commissioner must be satisfied that the ground raised was bona fide and that the same could not have been raised earlier for good reasons. The Appellate Assistant Commissioner should exercise his discretion in permitting or not permitting the assessee to raise an additional ground in accordance with law and reason. The same observations would apply to appeals before the Tribunal also."
15. A reading of the above decision makes it clear that if there are bonafide and good reasons in not preferring the additional grounds, the first Appellate Authority should exercise discretion in permitting the assessee to raise additional grounds. We find that the proceedings before the Commissioner of Income Tax (Appeals) and before the Tribunal on the issue of raising additional grounds appears to be analogous. The Supreme Court has clearly viewed that the proceedings before the Tribunal should not be confined only to the issues arising out of the order by the Commissioner of Income Tax (Appeals), as it would amount to taking a narrow view as to the powers of the Tribunal. If there are facts, which are on record from the assessment proceedings, there is no bar in allowing the additional grounds to be raised for the purpose of correctly assessing the tax liability of the assessee. The Supreme Court in the above-stated decision answered the question of law in the following manner:
"The reframed question, therefore, is answered in the affirmative, i.e., the Tribunal has jurisdiction to examine a question of law which arises from the facts as found by the authorities below and having a bearing on the tax liability of the assessee. We remand the proceedings to the Tribunal for consideration of the new grounds raised by the assessee on the merits."
16. In effect, the bottom line in such a proceedings before the Commissioner of Income Tax (Appeals) or before the Tribunal is that any question that is raised even after the appeal filed, if the same has a bearing on the tax liability of the assessee, can be considered subject to the provisions of Section 250(5) of the Income Tax Act.
17. Similar view has been taken by the Bombay High Court in the decision in Pruthvi Brokers & Shareholders (P.) Ltd. (supra), where the assessee omitted to claim deduction inadvertently and such a claim was made before the Commissioner of Income Tax (Appeals). The Bombay High Court relied upon the decision in National Thermal Power Co. Ltd. (supra) and held as follows:
"The orders of the Commissioner of Income-tax (Appeals) and the Tribunal clearly indicate that both the appellate authorities had exercised their juris-diction to consider the additional claim as they were entitled to in view of the various judgments on the issue, including the judgment of the Supreme Court in National Thermal Power Co. Ltd. v. CIT [1998] 229 ITR 383 (SC). This is clear from the fact that these judgments have been expressly referred to in detail by the Commissioner of Income-tax (Appeals) and by the Tribunal."
18. The Bombay High Court distinguished the decision reported in Goetze (India) Ltd. (supra) and we do not find any reason why the said decision will in any way limit the claim of the appellant/assessee in the present case.
19. The powers of the Appellate Authority is prescribed in Section 250 of the Income Tax Act to allow the appellant to raise additional grounds. The cardinal principle in taxing matters has been highlighted by the Madras High Court in the decision in CIT v. Indian Express (Madurai) (P.) Ltd. [1993] 140 ITR 705/13 Taxman 441 (Mad.), where additional grounds relating to omission of deduction were raised in the grounds of appeal before the Tribunal and the objection of the Department was overruled placing reliance on the decision in CIT v. Mahalakshmi Textile Mills Ltd. [1967] 66 ITR 710 (SC). While considering this issue, this Court, by relying upon several rulings of the English Courts, discussed about the purpose and intention of the taxing statute and the manner in which the Assessing Authority, Appellate Authority and the Tribunal should deal with the claim of the tax paying assessee.
20. For better clarity, we are inclined to extract the relevant portion as under, as we find that the Department is trying to take a hyper technical plea that since such a claim for deduction of expenditure was not made at the first instance before the Assessing Authority, the assessee is not entitled to claim before the Appellate Authority:
'The primary purpose of the statute is to levy and collect the income-tax. This is based on the cardinal principle, which has been incorporated as a veritable constitutional provision, that no tax can be levied or collected save under authority of law. The task of an appellate authority under the taxing statute, especially a non-departmental authority like the Tribunal, is to address its mind to the factual and legal basis of an assessment for the purpose of properly adjusting the taxpayer's liability to make it accord with the legal provisions governing his assessment. Since the be all and end all of the statutory provisions, especially those relating to the administration and management of income-tax, is to ascertain the taxpayer's liability correctly, to the last pie, if it were possible, the various provisions relating to appeal, second appeal, reference and the like can hardly be equated to a lis or dispute as arises between the two parties in a civil litigation. Although the income-tax statute makes the Department or its officers figure as parties in appeal proceedings, they are not in the strict sense what are called by American writers as parties to adversary proceedings. This is so, because the very object of the appeal is not to decide a point raised as a dispute, but any point which goes into the adjustment of the taxpayer's liability. In that sense, a view prevails, even in England, that the authorities sitting in appeal in a tax case, cannot be regarded as deciding a lis, but they are only engaged in an administrative act of adjusting the taxpayer's liability. Under our fiscal jurisprudence, we may regard the appellate authorities as exercising quasi-judicial functions in the same sense as a taxing officer does. But, even so, the proceedings before them lack the basic elements of adversary proceedings. It, therefore, follows that the discussion and the scope of the appellate jurisdiction of the Tribunal and other authorities under the tax code cannot be pursued by drawing a parallel to civil litigation with particular reference to appeals from decrees, and the like. The insistence on one party to the appeal being entitled to the fruits of finality, as it is called, and the appellate authority being confined to the subject-matter of the appeal are all ideas which might have relevance if the discussion centres on purely civil litigation and such like adversary proceedings as in an industrial dispute. But in a case where the Revenue is all the while a party, in a manner of speaking, and is also at the same time, an authority vested with the responsibilities of drawing up the assessment and laying down the correct liability, it would not be in accord with the scheme of the Act to impose restrictions on the ambit and the power of the Tribunal by such like notions as finality, subject-matter of the appeal, and the like. The statutory provision in s. 33(4) of the 1922 Act ands. 254 of the 1961 Act which confers appellate jurisdiction on the Tribunal clearly lays down that the Tribunal, in disposing of an appeal, may pass such orders thereon as it thinks fit. Excepting that the expression subject-matter " has taken the fancy of many learned and eminent judges, that is an expression which is not employed by the provision conferring the jurisdiction in the Tribunal. Indeed, in the Mahalakshmi Textile Mills' case[1967] 66 ITR 710 (SC) in one of the passages to which we have made reference, the Supreme Court has understood the Tribunal's appellate jurisdiction as a jurisdiction to pass "such orders on the appeal as it thinks fit", without adding any gloss of their own to the expression. In the Nelliappan's case [1967] 66 ITR 722 (SC) as well as the Mahalakshmi Textile Mills' case, the Supreme Court had even used phrases which are reminiscent of the language which English judges have used while describing a tax appeal. The Supreme Court observed that the Tribunal is not precluded from" adjusting " the tax liabilities of the assessee in the light of its findings merely because the findings are inconsistent with the case pleaded by the assessee. English judges have regarded a tax appeal, not as a lis, but as a process of further adjustment of taxpayer liability-vide Lord Hewartin Rex v. Special Commissioners of Income Tax [1935] 20 TC 381 (CA);Greer L.J. in IRC v. Sneath [1932] 17 TC 149 (CA); Romer L.J. in the same case, IRC v. Sneath, and Lord Wright M.R. in Rex v. Special Commissioners of Income Tax.
In Rex v. Special Commissioners of Income Tax, Lord Hewart C.J laid down the nature of an appeal in tax matters as under (p. 382) :
"In my opinion, the argument of the learned Attorney-General is absolutely correct, and the argument upon the other side is manifestly based, as he said, upon a misapprehension that an appeal under the Income Tax Act, 1918, is the same in substance as an appeal where two private persons are engaged in litigation. It is, of course, totally different."
In IRC v. Sneath [1932] 17 TC 149, Greer L.J. gave a similar descrip-tion of the true position of a tax appeal in the following words, (p. 164) :
"I think, the estimating authorities, even when an appeal is made to them, are not acting as judges deciding litigation between the subject and the Crown. They are merely in the position of valuers whose proceedings are regulated by statute to enable them to make an estimate of the income of the taxpayer for the particular year in question." Romer L.J., in the same case, held as under (p. 168) :
"The appeal is merely another step taken by the Commissioners, at the instance of the taxpayer, in the course of the discharge by them of their administrative duty of collecting the sur-tax. "
Special Commissioners of Income Tax [1935] 20 TC 381, went tothe Court of Appeal land there Lord Wright M. R. reiterated the positionin the following passage in his judgment (p.387) :
"I may note here at once that in making the assessment and in dealing with the appeals the Commissioners are exercising their statutory authority and their statutory duty which they are bound to carry out, not as judges deciding an issue between two particular parties: their obligation is wider than that. It is to exercise their judgment on such material as comes before them, and, as we shall see later, to obtain any material which they think is necessary and which they think they ought to have,and on that to make the "assessment or the estimate which the law requires them to make. They are not deciding the case inter partes; they are assessing or estimating the amount which in the interests of the country at large the taxpayer ought to have to deal with as the basis on which he is to be taxed. "
In a recent Full Bench decision of this court dated November 2, 1982,in T.C.(R) Nos. 78 of 1980 and 195 of 1980 (State of Tamil Nadu v. Arulmurugan & Co. [1982] 51 STC 381), it was held that the appellate authorities perform precisely the same functions as the assessing authority. The Full Bench expressed the view that a tax appeal, is a rehearing of the entire assessment and it cannot be equated to adversary proceedings in appeal in civil cases. The following passage (at page 392), from the judgment of the Full Bench would be relevant to the discussion in the present case.
"An appellate authority under the taxing enactments sits in appeal,only in a manner of speaking. What it does, functionally, is only to adjust the assessment of the appellant in accordance with the facts on the record and in accordance with the law laid down by the legislature. An appeal is a continuation of the process of assessment, and an assessment is but another name for adjustment of the tax liability to accord with the taxable event in the particular taxpayer's case. There can be no analogy or parallel between a tax appeal and an appeal, say, in civil cases. A civil appeal, like a law suit in the court of first instance out of which it arises, is really and truly an adversary proceeding, that is to say, a controversy or tussle over mutual rights and obligations between contesting litigants ranged against each other as opponents. A tax appeal is quite different. Even as the assessing authority is not the taxpayer's " opponent ", in the strictly procedural sense of the term, so too the appellate authority sitting in appeal over the assessing authority's order of assessment is not strictly an arbitral tribunal deciding a contested issue between two litigants ranged on opposite sides. In a tax appeal, the appellate authority is very much committed to the assessment process. The appellate authority can itself enter the arena of assessment, either by pursuing further investigation or causing further investigation to be done. It can do so on its own initiative, without being prodded by any of the parties. It enhance the assessment, taking advantage of the opportunity afforded by the taxpayer's appeal, even though the appeal itself has been mooted only with a view to a reduction in the assessment. These are special and exceptional attributes of the jurisdiction of a tax appellate authority. These attributes underline the truth that the appellate authority is no different, functionally and substantially, from the assessing authority itself."'
21. Taking note of the above principles, while we consider the facts of the present case, we noticed that the assessee in this case has bonafide shown all the expenditure in the balance sheet of the company as stated in the Annual printed report, but the claim was not made in the returns. Noticing the omission, which was due to inadvertance, additional ground was raised in the appeal stage by the assessee.
22. Section 250(5) of the Income Tax Act provides for allowing the appellant to raise such an additional ground and it is for the Commissioner of Income Tax (Appeals) to state that the omission to raise additional ground was not wilful or unreasonable. We find that Commissioner of Income Tax (Appeals) in this case has erroneously thrown the onus on the assessee to explain the omission as not wilful or unreasonable. The assessee in this case has given certain reasons with records to show that it was a bona fide claim, but out of inadvertance it was not stated in the return of income. We find that this claim of the assessee is not wilful and the additional ground raised by the assessee cannot be termed as unreasonable.
23. The Commissioner of Income Tax (Appeals) relied on the decision in Jute Corpn. of India Ltd. (supra), in which the decision in the case of Rai Kumar Srimal v CIT [1976] 102 ITR 525 (Cal.), was referred to. The Commissioner of Income Tax (Appeals) followed the decision in the case of Rai Kumar Srimal (supra), wherein, the Calcutta High Court held "the Appellate Assistant Commissioner was entitled to admit new grounds or evidence either suo motu or at the invitation of the parties. If he is acting on being invited by the assessee, then there must be some ground for admitting new evidence in the sense that there must be some explanation to show that the failure to adduce earlier the evidence sought to be adduced before the Appellate Assistant Commissioner was not wilful and not unreasonable. " This is not the case in the present appeal. The appellant had given a reasonable explanation and supported it with a plea of bona fide error which, if not allowed or accepted, will have the effect of denying the correct tax liability. The decision of the Apex Court reported in (National Thermal Power Co. Ltd. (supra)) relying upon the decision reported in (Jute Corpn. of India Ltd. (supra)) has cast an obligation on the authority to consider the bonafide of the additional grounds and the reason for not raising it earlier. The Appellate Assistant Commissioner, by exercising his discretion as per law and reason, should record his satisfaction.
"The Appellate Assistant Commissioner must be satisfied that the ground raised was bona fide and that the same could not have been raised earlier for good reasons. The Appellate Assistant Commissioner should exercise his discretion in permitting or not permitting the assessee to raise an additional ground in accordance with law and reason. The same observations would apply to appeals before the Tribunal also."
24. It is to be noted herein that the Act does not contain any express provision preventing the assessee from raising additional grounds in appeal and there is also no provision in the Act restricting the Appellate Authority to entertain such additional ground in the appeal. In the absence of statutory bar, the Appellate Authority is vested with the power, which is co-terminus with that of the Original Authority, to allow the assessee to raise additional ground, if the same is bona fide and not wilful or unreasonable. In the present case, we find that the plea of bonafide omission is acceptable. The additional grounds were raised before the first Appellate Authority with reasons. We find that such a reason is tenable. The Commissioner of Income Tax (Appeal), however, failed to exercise the discretion vested in him in accordance with law and reason.
25. We, therefore, answer the question of law in favour of the assessee and against the Revenue. The matter is remanded back to the Commissioner of Income Tax (Appeals) to consider the additional grounds on merits.
26. In view of the foregoing discussions, we pass the following order:
	"(i)
	 
	The substantial question of law is answered in favour of the assessee and against the Revenue;

	(ii)
	 
	consequently, the order of the Tribunal stands set aside; and

	(iii)
	 
	the matter is remanded back to the Commissioner of Income Tax (Appeals) to consider the additional ground on merits."


27. In the result, this Tax Case (Appeal) stands allowed. No costs.
SB 

*In favour of assessee.
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ORDER
 
T.R. Sood, Accountant Member - The appeal filed by the assessee is directed against the order dated 28.03.2013 of CIT-III, Ludhiana.
2. In this appeal the assessee has raised the following grounds:—
	"1.
	 
	That the Worthy CIT-III, Ludhiana has erred in assuming jurisdiction and issuing notice u/s 263 of the Income Tax Act, 1961.

	2.
	 
	That the Worthy CIT-III has erred in giving his finding that the assessment framed by the AO was erroneous and prejudicial to the interest of revenue.

	3.
	 
	That the Worthy CIT-III has erred in not considering the facts that assessee maintained proper books of account which were thoroughly checked by the AO during the course of hearing and assessment was framed after thorough and detailed investigation and with due application of mind.

	4.
	 
	That the CIT-III has erred in rejecting the books of account as no specific defects were found in the books of account by him and also by the AO during the course of hearing which were properly maintained.

	5.
	 
	Notwithstanding the above facts, the CIT-III has erred in making addition of Rs. 1,83,80,208/- in the income already assessed by the AO u/s 143(3) of the Income Tax Act, 1961 by applying the gross profit rate of 17.23% on the basis of G.P. rate shown in Assessment Year 2007-08 on guess work and assumption by rejecting the books of account without finding any specific defects."


3. The brief facts of the case are that a survey was conducted in the premises of assessee on 28.2.2008 and certain discrepancies in respect of stock, cash and investment in the building were found. The assessee surrendered a sum of Rs. 2,15,00,000/- as an additional income. Later on, assessee filed return of income on 27th Sept., 2008 declaring total income of Rs. 1,35,36,300/-. The assessment was completed u/s 143(3) of the Act at Rs. 1,35,52,050/-.
4. On examination of the assessment records, the learned CIT was of the view that assessee has not declared proper income because despite a surrender of Rs. 2.15 crores the income returned was only Rs. 1,35,52,050/-. It was further noticed that in the immediate preceding assessment year the GP declared by the assessee was 17.23% in comparison to 11.48% during the current year. According to the CIT, the AO has failed to make proper verification in respect of these aspects and, therefore, assessment completed u/s 143(3) was without necessary verification and was thus erroneous and prejudicial to the interest of Revenue.
5. In response to the show cause notice it was mainly contended before learned CIT that books of account of the assessee were audited and the books were produced along with stock register etc. before the AO. Various purchases and sale bills were also produced before the AO. Confirmation of debtors and creditors were also filed. Details of the expenses were also filed. Details of the expenses were also furnished, therefore, AO has examined all the details and could not find out any defects. It was further pleaded that on the date of survey itself, a trading account was prepared which clearly depicted that there was a loss of Rs. 71,25,651. The survey was conducted at the fag end of the year i.e. on 28.2.2008 and assessee could not recover from such losses and ultimately there was a total loss of Rs. 78,63,699 excluding the surrendered amount. The main reason for the loss was increase in the bank interest expenses from Rs. 61,00,000/- to Rs. 1.32 crores. With regard to the fall in the GP rate it was mainly submitted that this point was explained before the Asstt. CIT also and it was pointed out that position of GP and NP rate for the last three years was as under:-
	Asst. yr. 
	Gross Profit Rate 
	Net Profit Rate 

	2008-09
	11.49%
	4.23%

	2007-08
	17.23%
	9.32%

	2006-07
	11.76%
	5.88%


It was pointed out that if GP for the present year is compared over a period of time, then there is no difference. In 2007-08, when the GP rate was higher the same was because prices of yarn had increased suddenly whereas in the current year the selling prices of yarn again fell to the normal rate. All these issues were explained to the Assessing Officer in detail.
6. The Ld. Commissioner examined these submissions and did not agree with the same. He observed that assessee was specifically asked that why books of account should not be rejected because the same were not reliable in view of the surrender made by the assessee, however, no specific reply was given by the assessee. He further observed that assessee has adopted certain methods to reduce income after making surrender of Rs. 2.15 crores and assessee has not given any evidence regarding volatility in the market. He then referred to the statement of Shri Sanjay Gupta which was recorded during the survey, through which each discrepancy in respect of inventory, cash and investment in the building was explained and Shri Sanjay Gupta had surrendered Rs. 70 lakhs on account of inventory, Rs. 4.0 lakhs on account of cash and Rs. 1.31 crores on account of money spent on construction of the factory building. He further noted that GP declared in the current year was 11.48% in comparison to 17.23% in the immediate previous year. Thereafter he relied on the following case laws for rejection of books of account:—
	(a)
	 
	National Legguard Works v. CIT [2007] 288 ITR 18/164 Taxman 456 (Punj. & Har.)

	(b)
	 
	Surinder Kumar Charanjit Kumar v. CIT [2006] 282 ITR 78 (Punj.& Har.)

	(c)
	 
	Bassi Tubes (P.) Ltd. v ITO [IT Appeal No. 45/(Chd.) 2009]

	(d)
	 
	Bassi Tubes (P.) Ltd. v. CIT [IT Appeal No. 751 (Punj. & Har.) of 2010, dated 9-5-2011]

	(e)
	 
	Kim Pharma (P.) Ltd. v CIT [2013] 216 Taxman 153 (Mag.)/35 taxmann.com 456 (Punj. & Har.)

	(f)
	 
	Shree Ganpati Embriodery (P.) Ltd. v. CIT [2009] 178 Taxman 176 (Punj. & Har.)

	(g)
	 
	CIT v. Abhishek Industries Ltd. [2013] 213 Taxman 176 (Mag.)/31 taxmann.com 77 (Punj. & Har.)

	(h)
	 
	Malabar Industrial Co. Ltd. v CIT [2000] 243 ITR 83/109 Taxman 66 (SC).

	(i)
	 
	Savera Soap Mills v. ITO [IT Appeal No. 202 (Chd.) of 2011]


7. The learned CIT also made the following observation in para 14 (at page 12):—
"14. The AO failed to take into account the decision of the Hon'ble Jurisdictional High Court as well as Jurisdictional Tribunal that in these circumstances no cognizance can be taken of the books of account produced by the Assessee and also surrendered amount cannot be treated as business income in the absence of any evidence. The books of account of the Assessee are rejected. Keeping in view the ratio of the decision of the Hon'ble Jurisdictional High Court as well as Hon'ble Jurisdictional Tribunal, the GP rate of A.Y. 2007-08 is applied and the income is enhanced to that extent which is computed as under:-
	 
	(i)
	Total turnover of the current year:
	Rs. 32,01,01,795/-

	 
	(ii)
	G.P. shown:
	Rs. 3,67,73,331/-

	 
	(iii)
	Rate of G.P. shown:
	Rs. 11.48%

	 
	(iv)
	Rate of G.P. in A.Y. 2007-08
	Rs. 17.23%

	 
	(v)
	G.P. worked out adopting G.P. rate @ 17.23% :
	Rs. 5,51,53,539/-

	 
	(vi)
	Difference in G.P.:
	Rs. 1,83,80,208/-

	 
	
	Income to be enhanced by
	Rs. 1,83,80,208/-


Based on the above discussion, I am also satisfied that the Assessee has concealed income or furnished inaccurate particulars of income."
8. In the light of the above discussion, the ld.CIT held that assessment order was erroneous and prejudicial to the interest of Revenue and the income was enhanced vide para 17 of the order which is as under:—
"17. I am of the considered opinion that the order passed by the AO is erroneous in so far as it is prejudicial to the interests of revenue. The income is enhanced as explained in Para 14 of order i.e. Rs. 1,83,80,208/-. Penalty proceedings u/s 271(1)(c) read with Explanation 1 are initiated separately."
9. Before us learned counsel for the assessee submitted that nowhere in the show cause notice the Commissioner has pointed out that books of account are proposed to be rejected. Without such mention in the show cause notice he has no right to reject the books. It is a well settled that if a ground is not proposed in the show cause notice, then action cannot be taken on such a ground. In this regard he relied on the following decisions:—
	(a)
	 
	Maxpak Investment Ltd. v. Asstt. CIT [2007] 13 SOT 67 (Delhi)

	(b)
	 
	CIT v. Contimeters Electricals (P.) Ltd. [2009] 317 ITR 249/178 Taxman 422 (Delhi)

	(c)
	 
	GPSK Capital (P.) Ltd. v. CIT [IT Appeal No. 353 (Kol.) 2012]

	(d)
	 
	Colorcraft Kashimira Ceramic Compound v. ITO [2007] 105 ITD 599 (Mum.)


10. The learned counsel further referred to various documents in the paper book and pointed out that Assessing Officer has raised various queries and suitable replies were given accordingly. It was pointed out that there were no discrepancies with regard to the excise and customs duty records and valuation of stock. Quantitative details of the stock etc. were provided to the AO but no defect was pointed out. Specific points relating to the gross profits, sales/purchases and stock of the assessee were raised in the questionnaire and replies were given. Accordingly, details of month wise sales and purchases were given, party wise purchase and sales was also given. Complete details of various expenses were given. Even reasons for fall in the GP rate were enquired and proper reply was given. After examining these points the AO did not point out any defect in the replies. The AO has passed the assessment order after considering the replies and, therefore, it cannot be said that Assessing Officer has not applied her mind.
11. Even before the CIT, details of the replies filed before the AO were furnished and it was specifically pointed out to him that even at the time of survey i.e on 28.2.2008, there was a loss in the business of the assessee as per the trading account prepared on the date of survey. The loss on that date was Rs. 71,25,651/- and the copy of such trading account is available at pages 187 and 188 of the paper book. This would itself explain why the return was less than the surrendered amount because at the completion of the 11 months of the financial year, there was a huge loss of Rs. 71,25,651/-. In the detailed reply dated 15.3.2013, copy of which is available at pages 184 to 186, the reason for fall it the GP and comparative GP chart etc. were also filed. Despite of this information the CIT observed that "the assessee adopted some methods to offset the income surrendered. Otherwise income should not have come below the income surrendered by the assessee plus a normal income declared in the last year". This observation is totally vague and if CIT wants to hold assessment order to be erroneous and prejudicial to the interest of Revenue then he is required to point out some error in the assessment order and general observation cannot lead to the conclusion that assessment order was erroneous and prejudicial to the interest of Revenue. For example in para 6, the CIT has observed that purchases and sales cannot be believed but he has not pointed out even a single instance how such purchase or sales are not proper. Simply because assessee has furnished the return below the surrendered income cannot be a reason for holding that assessment order is erroneous and prejudicial to the interest of Revenue. In respect of this contention learned counsel relied on the various decisions of the Chandigarh Bench of the Tribunal which have been filed in the paper book containing judgments and particularly relied on the decision of Hon'ble Punjab & Haryana High Court in the case of Hari Iron Trading Co. v. CIT [2003] 263 ITR 437/131 Taxman 535. While concluding his argument he also referred to the various decisions relied on by the Ld. Commissioner and pointed out the distinguishing features of those judgments and how the same were not applicable to the present case.
12. On the other hand, learned Departmental Representative submitted that perusal of the assessment order clearly shows that practically no enquiries have been made by the AO. This case was of survey and, therefore, AO should have made detailed enquiries. During the survey, the assessee has declared a sum of Rs. 2.15 crores whereas return was filed for Rs. 1,35,52,050/- and AO should have at least raised specific enquires why the profit declared was low. No such enquires have been conducted by the AO and once proper enquiry is not conducted, assessment order becomes erroneous and in this regard she relied on the following decisions:—
	(1)
	 
	Smt. Tara Devi Aggarwal v. CIT [1973] 88 ITR 323 (SC)

	(2)
	 
	Rampyari Devi Saraogi v. CIT [1968] 67 ITR 84 (SC)

	(3)
	 
	Gee Vee Enterprises v. Addl. CIT [1975] 99 ITR 375 (Delhi)


13. She further submitted that in the absence of any discussion in the assessment order the same is to be treated erroneous and prejudicial to the interest of Revenue and in this regard he relied on the decision of Hon'ble Karnataka High Court in the case of CIT v. Infosys Technologies Ltd. [2012] 341 ITR 203/205 Taxman 98/17 taxmann.com 203 and CIT v. Namdari Seeds [2011] 203 Taxman 421/16 taxmann.com 9 (Kar.) (copies of these decisions were furnished). She submitted that even if it is assumed that various details were filed on behalf of the assessee but then assessment order does not show whether the same were examined by the AO which shows lack of application of mind and, therefore, assessment order becomes erroneous and prejudicial to the interest of Revenue.
14. The learned Departmental Representative further submitted that where a survey has been conducted and particularly when the return filed is less then the returned income then the Assessing Officer should have rejected the books of account because the same were warranted by facts of the case. In this regard she relied on the following decisions:—
	(i)
	 
	Action Electricals v. Dy. CIT [2002] 258 ITR 188/[2003] 132 Taxman 640 (Delhi)

	(ii)
	 
	Axim Engg. Works v. CIT [2007] 292 ITR 577/159 Taxman 28 (Punj. & Har.)


She also referred to the decision relied on by the Ld. Commissioner in his order passed u/s 263 of the Act.
15. We have considered the rival submissions carefully. The show cause notice issued by the Ld. Commissioner which has been incorporated by him in the order passed u/s 263 reads as under;—
"This is with reference to your assessment order completed u/s 143(3) of the Act on 08.12.2010 at an income of Rs. 1,35,52,050/- as against returned income of Rs. 1,35,36,300/-. A survey u/s 133A was conducted at your business premises on 28.02.2008. During the course of survey a sum of Rs. 2,15,00,000/- as an additional income other than normal income was surrendered by you which is as under:-
	(a)
	 
	Rs. 70,00,000/- was on account of excess stock.

	(b)
	 
	Rs. 4,00,000/- was on account of excess cash

	(c)
	 
	Rs. 1,31,00,000/- on account of unexplained investment in the building

	(d)
	 
	Rs. 10,00,000/- on account of other discrepancies


2. You have filed return of income declaring total income at Rs. 1,35,36,300/- which is even lower than the additional income declared by you during the survey. A summary of your trading and P&L Account is as under:
	 
	Opening Stock
	Rs. 3,93,90,498
	Sales Rs. 32,01,01,795

	 
	Purchase
	Rs. 29,73,74,541
	(including job work) C. Stock Rs. 7,75,85,779/-

	 
	Manufacturing Exp.
	Rs. 2,41,49,204
	

	 
	G.P.
	Rs. 3,67,73,331
	

	 
	
	Rs. 39,76,87,574
	Rs. 39,76,87,574/-

	 
	Expenses
	Rs. 4,62,29,685
	G.P. Rs. 3,67,73,331/-

	 
	
	  
	Intt. Recd. Rs. 2,25,597 Rent Rs. 2,40,000

	 
	Net Profit
	Rs. 1,35,36,301
	Custom Drawback Rs. 10,27,058

	 
	
	
	Surrendered Rs. 2,15,00,000

	 
	Total
	Rs. 5,97,65,986
	Total Rs. 5,97,65,986


Therefore, the net profit declared by you is Rs. 1,35,36,301/- only which is after taking into consideration an income of Rs. 2,15,00,000/- disclosed by you during the course of survey. In other words if the income of Rs. 2.15 Crs. disclosed during the survey is taken out, the loss declared by you comes to Rs. 79,63,699/- against the profit of about Rs. 27 lacs shown by you in the preceding financial year. It is further seen that the G.P. rate for the A.Y. under consideration comes to 11.48% against that of 17.23% shown in the immediately preceding year. Also in the asst. yr. 2007-08 the net profit shown was 9.23% whereas in this year you have rather shown net loss of Rs. 79,63,699/-. Your trading results therefore were required to be verified and cross checked.
3. The AO however has failed to make proper verification with respect to the above aspects and the assessment was completed in your case under s 143(3) of the I.T. Act, on 8th Dec., 2010 without necessary verification. The assessment made vide order dated 8th Dec., 2010 is thus erroneous and prejudicial to the interests of Revenue. In the instant case, twin statutory conditions precedent namely (i) the impugned assessment order of the AO is erroneous and (ii) it is prejudicial to the interest of the Revenue, stand cumulatively satisfied, as contemplated under s 263 of the Act. Consequently, due to the said erroneous order of the AO, the revenue has lost tax revenue lawfully, payable by the assessee. You are, therefore, requested to show cause as to why the assessment completed in your case on 08.12.2010 may not be enhanced/modified/cancelled or reframed u/s 263 of the IT Act.
4. For the purpose, you are requested to attend this office on 21.03.2013 at 11.30 A.M. at my office Aayakar Bhawan Rishi Nagar, Ludhiana. In case you do not wish to attend personally, you may file written submissions with regard to the same on or before the stipulated date of hearing."
16. The perusal of the above very clearly shows that nowhere the learned CIT referred to the issue of rejection of books or he intends to reject the books of account. Therefore, there is merit in the contention of learned counsel for the assessee that unless a particular ground is mentioned in the show cause notice which is supposed to be exercised, then such ground cannot be later on taken for the purpose of revising the particular assessment order. In this regard a reference was made to the decision of Hon'ble Delhi High Court in the case of Contimeters Electricals (P.) Ltd. (supra). In that decision at para 10, an observation has been made on the basis of decision of Hon'ble Supreme Court in the case of CCE v. Toyo Engg. India Ltd. [2006] 7 SCC 592 wherein it was observed by the Court that Department cannot travel beyond the show cause notice. The Delhi Bench of the Tribunal in the case of Maxpack Investment Ltd. (supra), held that revision on a ground different from the one stated in the notice is not possible. Similar observations have been made by the Calcutta Bench of the Tribunal in ITA N0. 353/Kol/2012 in the case of GPSK Capital (P.) Ltd. (supra) and Colorcraft Kashimira Ceramic Compound's case (supra). In the case of last mentioned case, the Head note reads as under:—
"Revision - Validity-Revisional order based on reasons not specified in show-cause notice-Is invalid-Sec.263 provides an opportunity to the assessee to show cause against reasons mentioned in notice on which assessment is sought to be revised, hence, if the CIT intends to deviate from the reasons mentioned in show-cause notice, he must confront the assessee with fresh reasons and allow assessee a fresh opportunity - Reason given by the CIT in show-cause notice being that duty-drawback could not be considered as profit derived from exports for purposes of deduction under S. 80HHC, revisional order passed by CIT on the basis of alleged wrong treatment of export incentives, Central excise refund and sales-tax set off could not be sustained."
17. Thus, from the above it becomes clear that an order which is found to be erroneous and prejudicial to the interest of Revenue cannot be revised on the basis of reasons other than the reasons mentioned in the show cause notice. In the case before us, ultimately the learned CIT has rejected the books of account and applied the GP rate but nowhere he has whispered in the show cause notice about his intention of rejecting the books of account. The learned counsel had also referred to page 4 of the paper book which is part of the form 3CB furnished before the AO showing the method of valuation of closing stock and the auditor has not reported any discrepancy. From pages 20 to 23 the quantitative details of stock tally were furnished before the AO and AO did not point out any error. Then he referred to pages 51 to 53, which is the copy of questionnaire issued by the Assessing Officer raising details enquires. He particularly invited our attention wherein details of the GP and NP for two years along with the reasons for fall in the same were asked. Details of month wise purchases, opening and closing stock, sales and purchases of sister concern, nature of business, names of the partners and their shares, details of bank, details of unsecured loans, details of squared up loans, details of sundry creditors above rupees three lakhs, detail of sundry debtors, detailed expenses etc. were raised through this questionnaire which was duly replied and in this regard various documents were brought to our attention. All those documents have been filed before the learned CIT also. Even if assuming that AO has not applied her mind to those documents even then learned CIT had also not pointed out even a single defect in these documents. Without any such defect, we are afraid it cannot be alleged that AO has not applied her mind. The learned CIT from pages 1 to 3 has reproduced the show cause notice thereafter upto page 8, he has referred to the reply given by the assessee and made some observations at paras 5 & 6. Thereafter, he has referred to the contents of the statements recorded during survey, through which surrender was made and then some more observations have been made at paras 12 & 13 & 14. Thereafter, learned CIT has simply discussed the case laws. To understand this, we would like to reproduced paras 5, 6, 8, 12, 13 & 14, which are as under:—
"5. I have carefully considered the submissions of the Assessee. The Assessee was specifically asked as why the books of account be not rejected as the books of account are not reliable in view of the surrender made by the Assessee on various heads. The Assessee did not give any specific reply and simply stated that the AO did not point out any specific defects in the books of account. What greater proof is required then the own admission of the Assessee that there are discrepancies in the books of account and offer a huge sum of Rs. 2.15 crores. No accountancy principle justifies that such books of account are reliable. The AO failed to reject the books of account, rather without making any proper inquiry accepted the books of account as true.
6. It is also seen that the Assessee adopted certain methods to reduce the income after making surrender of Rs. 2.15 crores. The Assessee has taken a plea that there was volatility in the market. The Assessee failed to give any evidence that there was volatility in the market. The purchase/sale bills can not be believed in view of the fact that such books of account are reliable to be rejected.
8. The above statement itself shows that the Assessee's books of account cannot be relied upon in view of the details of discrepancies found during course of survey and the Assessee has also admitted such discrepancies. If excess stock/excess cash is found, it is inconceivable that such books of account are reliable. The Assessee is unnecessarily putting an emphasis that the AO has verified all the records. In fact, the AO failed to apply his mind that under such circumstances such books of account cannot be relied upon.
12. The AO failed to apply his mind and simply accepted the explanations of the Assessee. Once there are discrepancies in the books of account and also surrender is made, the AO did not come to a logical conclusion that the very books of account which are unreliable have been relied upon while accepting the explanations of the Assessee. In Para of the reply dated 15.03.2013 the Assessee has submitted that there is not much difference in the GP rates as returned by the Assessee if the previous year's rate is taken out of the picture. The Assessee has been earning profits and the Assessee has failed to give any cogent evidence for the drastic fall in the GP rate as compared to earlier years. A general statement that there was fluctuation in the rates is not acceptable. Moreover, the books of account of the Assessee are not reliable.
13. One more aspect on the peculiar facts of case is required to be seen. The Assessee adopted some methods to offset the income surrendered. Otherwise the income should not have come below the income surrendered by the Assessee plus a normal income declared in the last year. It was a conscious attempt on the part of the Assessee to offset the income declared during course of survey. Even the net profit rate has been brought down from 9.32% to 4.32%. This further indicates that the Assessee has adopted a method to offset the amount surrendered.
14. The AO failed to take into account the decision of the Hon'ble Jurisdictional High Court as well as Jurisdictional Tribunal that in these circumstances no cognizance can be taken of the books of account produced by the Assessee and also surrendered amount cannot be treated as business income in the absence of any evidence. The books of account of the Assessee are rejected. Keeping in view the ratio of the decision of the Hon'ble Jurisdictional High Court as well as Hon'ble Jurisdictional Tribunal, the GP rate of A.Y. 2007-08 is applied and the income is enhanced to that extent which is computed as under:—
	 
	(i)
	Total turnover of the current year
	Rs. 32,01,01,795/-

	 
	(ii)
	G.P. shown
	Rs. 3,67,73,331/-

	 
	(iii)
	Rate of G.P. shown
	Rs. 11.48%

	 
	(iv)
	Rate of G.P. in A.Y. 2007-08
	Rs. 17.23%

	 
	(v)
	G.P. worked out adopting G.P. rate @ 17.23% 
	Rs. 5,51,53,539/-

	 
	(vi)
	Difference in G.P.:-
	Rs. 1,83,80,208/-

	
	
	Income to be enhanced by
	Rs. 1,83,80,208/-


Based on the above discussion, I am also satisfied that the Assessee has concealed income or furnished inaccurate particulars of income."
18. The above para clearly shows that basically the learned CIT was surprised that how the assessee could declared an income for less than the amount surrendered during the survey that is why he went with the presumption that assessment order is wrong but in such a situation the learned CIT was duty bound to point out few defects in the details filed before him. Perusal of the highlighted paras shows that he has simply stated as mentioned in para 6 "it is also seen that the assessee adopted certain methods to reduce the income after making surrender of Rs. 2.15 crores", in our opinion would not prove that assessment order is erroneous and prejudicial to the interest of Revenue. Similarly observations at para 13 are not sufficient to show how assessment order is erroneous. The CIT is at least expected to point out which method the assessee has adopted to reduce the profit.
19. It is pertinent to mention here that it was explained before us that during survey a trading account was drawn as on 28.2.2008, the copy of which is available at pages 187 & 188 of the paper book which shows that there was a loss of Rs. 71,25,651/- which means that assessee has suffered a loss of Rs. 71,25,651/- up to 28.2.2008. This is a major reason for filing the return for less than the surrendered amount. The learned CIT could easily called for the survey folder and find out whether this trading account was correct or not and whether there was any defect in this trading account or otherwise but the learned CIT has not bothered to do this exercise and simply observed that assessee has adopted some method to reduce the surrendered income and, therefore, assessment order is erroneous. This is not possible without pointing out an error. Obviously if the assessee has suffered loss in the day to day running of the business and even if three discrepancies have been found in this case for which surrender was made, the assessee has the right to reduce the business loss of the current year against the surrendered amount.
20. The learned Departmental Representative referred to the decision of the Gee Vee Enterprises' case (supra). Ram Pyari Devi Saraogi's case (supra) and Smt. Tara Devi Aggarwal's case (supra). No doubt in all these cases it has been clearly held that if AO fails to make enquiries then the assessment order can be held to be erroneous and prejudicial to the interest of Revenue. But in the case before us it cannot be said without pinpointing which enquiry has not been made and that such order is erroneous. In this regard we find force in the submissions of Ld. Counsel of assessee on the observations made in the case of CIT v. Gebriel India Ltd. [1993] 203 ITR 108/71 Taxman 585 (Bom.). In that case following observation was made:—
"The power of suo motu revision under sub-section (1) of section 263 of the Income-tax Act, 1961, is in the nature of supervisory jurisdiction and can be exercised only if the circumstances specified therein exist. Two circumstances must exist to enable the CIT to exercise the power of revision under this sub-section, viz., (i) the order should be erroneous; and (ii) by virtue of the order being erroneous prejudice must have been caused to the interests of the Revenue. An order cannot be termed as erroneous unless it is not in accordance with law. If an ITO acting in accordance with law makes certain assessment, the same cannot be branded as erroneous by the CIT simply because, according to him, the order should have been written more elaborately. This section does not visualize a case of substitution of the judgment of the CIT for that of the ITO, who passed the order, unless the decision is held to be erroneous. Cases may be visualized where the ITO while making an assessment examines the accounts, makes enquiries, applies his mind to the facts and circumstances of the case and determines the income either by accepting the accounts or by making some estimates himself. The CIT, on perusal of the records, may be of the opinion that the estimate made by the officer concerned was on the lower side and left to the CIT he would have estimated the income at a higher figure than the one determined by the ITO. That would not vest the CIT with power to re-examine the accounts and determine the income himself at a higher figure. This is because the ITO has exercised the quasi-judicial power vested in him in accordance with law and arrived at a conclusion and such a conclusion cannot be termed to be erroneous simply because the CIT does not feel satisfied with the conclusion. It may be said in such a case that in the interest of the Revenue. But that by itself would not be enough to vest the CIT with the power of suo motu revision because the first requirement, namely, that the order is erroneous, is absent. Similarly if an order is erroneous but no prejudicial to the interests of the Revenue, then the power of suo motu revision cannot be exercised. Any and every erroneous order cannot be the subject-matter of revision because the second requirement must be fulfilled. There must be some prima facie material on record to show that tax which was lawfully exigible has not been imposed or that by the application of the relevant statute, on an incorrect or incomplete interpretation, a lesser tax than what was just has been imposed. When exercise of statutory power is dependent upon the existence of certain objective facts, the authority before exercising such power must have materials on record to satisfy it in that regard. If the action of the authority is challenged before the court it would be open to the courts to examine whether the relevant objective factors were available from the records called for an examined by such authority."
21. Further, it was held as under:—
"Held, that the ITO in this case had made enquiries in regard to the nature of the expenditure incurred by the assessee. The assessee had given a detailed explanation in that regard by a letter in writing. All these were part of the record of the case. Evidently, the claim was allowed by the ITO on being satisfied with the explanation of the assessee. This decision of the ITO could not be held to be "erroneous" simply because in his order he did not make an elaborate discussion in that regard. Moreover, in the instant case, the CIT himself, even after initiating proceedings for revision and hearing the assessee, could not say that the allowance of the claim of the assessee was erroneous and that the expenditure was not revenue expenditure but an expenditure of capital nature. He simply asked the ITO to re-examine the matter. That was not permissible. The Tribunal was justified in setting aside the order passed by the CIT under section 263."
Thus, it is very clear from the above that there may be a case where enquires could have been made and which may not be recorded in the assessment order but in such cases without further pinpointing any error the order would not become erroneous and prejudicial to the interest of Revenue. Further, learned Departmental Representative has relied on the decisions relied on by the learned CIT and, therefore, we would examine those decisions also. The first decision relied by him is the decision of Hon'ble Punjab & Haryana High Court in the case of National Legguard Works (supra). In this case following questions were raised:—
	"(i)
	 
	Whether, on the facts and circumstances of the present case, the action of the authorities below in restricting the deduction under section 80HHC of the Income-tax Act, 1961, on its own presumption is legally sustainable in the eyes of law ?.

	(ii)
	 
	Whether the action of the Tribunal in confirming that stock surrendered under survey is income from other sources and not eligible for deduction under section 80HHC claimed by the appellant/assessee without appreciating the ratio of the judgments laid down by the appellant/assessee in its correct perspective, is legally sustainable in the eyes of law ?"


Reading of the questions itself shows that the main question whether surrendered income during the survey can be said to have been derived from business and whether the same was eligible for deduction under Chapter VI-A. Therefore, this decision has nothing to do in what circumstances the books needs to be rejected.
22. The next decision relied on by him is the case of Kim Pharma (P.) Ltd. (supra). In that case, during assessment proceedings it was noticed by the AO that assessee was not maintaining quantitative tally and details of various items and some discrepancies were noticed in the stock found at the time of survey conducted in the business premises of the assessee. Further, the assessee has shown GP rate of 27.48% as against 30.43% and therefore, he estimated the GP rate at 28%. On these facts, the Hon'ble High Court extracted the observations of the Tribunal at para 4, which are as under:—
'4. We have also considered the alternative plea of the assessee that the surrender of Rs. 2 lakhs should cover against the addition of gross profit. On the facts and circumstances of the case, we are of the considered view that since the assessee has himself shown a higher gross profit rate in the preceding years, the estimate of gross profit at the rate of 28 per cent. adopted by the AO by invoking the provisions of section 145(2) was justified. We are also of the opinion that the surrender of Rs. 2 lakhs during survey would not cover against the addition on account of gross profit as the same was made against specific items detected at the time of survey under section 133A. Therefore, we do not find any force in the arguments of the assessee in respect of the surrender of Rs. 2 lakhs. Accordingly, we do not find any infirmity in the order of the CIT(A) and uphold the same. The ground raised by the assessee stands rejected and the appeal dismissed.
Thereafter, it was observed at para 5 & 6 as under:-
"5. We do not find any infirmity in the findings recorded by all the authorities below while rejecting the books of account of the assessee.
6. As is found from the facts on record, the estimation done by the AO after rejection of the books of account was upheld up to the Tribunal. The contention of the assessee that this court should make its own assessment of the percentage of gross profit of the appellant, is not acceptable to us as the same does not fall within the domain of guiding principles to determine as to what amounts to a substantial question of law."'
23. From the above it becomes clear that first of all no ratio has been laid down and even the Hon'ble High Court refused to accept that there was some substantial question of law involved and simply confirmed the findings of the Tribunal. The decision of the Superior Court need to be taken as precedent only when some ratio has been laid down. Secondly, in this case certain discrepancies were found during the survey and AO further noticed that assessee had declared GP rate of 27.48% against the previous rate of GP i.e. 30.43% and made a nominal addition of half per cent by estimating a profit at 28%. No where it is laid down in this case that in the case of survey books needs to be rejected universally. In fact this situation becomes more clear from the decision referred to by the learned CIT Departmental Representative by Hon'ble Delhi High Court in the case of Action Electricals (supra). In that case the search was conducted in the premises of the assessee and a sum of Rs. 5 lakhs was surrendered on account of cash, various outstanding from parities and various gadgets like VCR, TV etc. found during the search. During the assessment proceedings, AO rejected the books of account and estimated the sales at Rs. 40 lakhs against the sales declared by the assessee at Rs. 38,76,081/- and applied the GP rate 13.36 per cent declared by the assessee. The Tribunal confirmed the major addition made by the AO. It was contended before the Hon'ble High Court that Tribunal has failed to appreciate that except for the surrender made by the assessee at the time of search there was not other material before the AO to come to the conclusion that books of account maintained by the assessee were not correct. On these facts and contentions the Hon'ble High Court adjudicated the issue as under:—
"We are unable to persuade ourselves to agree with learned counsel for the assessee. Section 145(2) of the Act empowers the AO to make a best judgment assessment when he is not satisfied about the correctness or completeness of the accounts of the assessee. It is not possible to categorize various types of defects which may render rejection of books of account of an assessee on the ground that the accounts are not complete or correct. Each case has to be considered on its own peculiar facts, having regard to the nature of business. Though it is true that the absence of stock register, in a given situation, may not per se lead to an inference that the accounts are incomplete or false the absence of such a register, coupled with other factor, like fall in profits, etc., may lead to an inference that the accounts are not correct. As noticed above, in the instant case, non-maintenance of stock register, coupled with the fact that unaccounted sales were detected during the course of search, in our opinion, is a relevant factor to sustain the view of the AO. We do not find any legal infirmity in the view taken by the Tribunal that the disclosures/surrender of Rs. 5 lakhs by the assessee at the time of search, as its unaccounted sales, constitutes sufficient material for the AO to base his satisfaction that the books of account of the assessee are not correct and complete. In so far as the estimation of the sales/gross profit rate is concerned, it being a best judgment assessment, based on past years results cannot be said to be arbitrary"
24. From the above it becomes clear that no universal principles were laid down in what situation the books can be rejected and the Court very clearly observed that each case has to be considered on its own peculiar facts having regard to the nature of business. In that case rejection was upheld because assessee has not maintained stock register, coupled with the facts that some unaccounted sales were detected during the search and surrender of Rs. 5 lakhs was made
25. In the case before us, during the survey, inventory was found to be excessive to the extent of Rs. 66,22,665/- against which the assessee surrendered a sum of Rs. 70 lakhs. Physical cash was found at Rs. 4,63,570/- whereas as per the books the cash was Rs. 75,802/- and assessee surrendered a sum of Rs. 4 lakhs. Lastly, a slip was found according to which assessee has invested a sum of Rs. 1,31,00,000/- in the construction of building and this amount was also surrendered. Therefore, clearly no unrecorded purchases or sales or any other discrepancy was found. The assessee is maintaining proper quantitative details. Further, the reason for fall in GP rate was explained. Details for verification in the GP rates of various years have been filed at pages 152 to180 of the paper book. In fact summary of variation of rates have been filed at page 152 which reads as under:—
M/s Venus Woollen Mills
Comparision of Purchases
	
	
	Asst. year 2006/07 
	Asst. year 2007/08 

	Sl. No 
	Item 
	Bill no./date 
	
	Rate 
	Bill no./date 
	
	Rate 

	1.
	Acrylic Tow
	3193/09.02.2007
	Pasupati Acrylon Ltd
	99
	2884/15.12.2007
	Pasupati Acrylon Ltd.
	108

	2.
	Acrylic Tow
	3525/05.03.2007
	Pasupati Acrylon Ltd
	99 & 101
	1900/18.12.2007
	Indian Acrylics Ltd.
	110

	 
	 
	 
	 
	 
	 
	 
	 

	1.
	Acrylic Fibre
	3/28.12.2006
	Arfat Petrochemicals Pvt. Ltd.
	103.5 7
	2520/17.11.2007
	Pasupati Acrylon Ltd.
	108

	
	
	
	
	
	2898/15.12.2007
	Pasupati Acrylon Ltd.
	108

	1.
	Polyster yarn
	38/06.12.2006
	Gagan & Company
	86.83
	379/21.11.2007
	Juneja Woollen Mills
	125

	
	
	
	
	
	478/20.12.2007
	Juneja Woollen Mills
	122


This shows that rates of certain items have all of a sudden increased in assessment year 2007-08 i.e. why there was verification in the GP rate. Otherwise also from the GP chart for the last three years it becomes clear that GP was 11.76% in assessment year 2006-07 which increased in 2007-08 to 17,23% and again has gone back to 11.49% in assessment year 2008-09. These factors have to be seen further in the light of the copy of the trading account which is available at page 151 which shows that this GP rate and copy of profit and loss account which is available at pages 187 & 188 where the net result is loss and loss on 28.2.2008 was Rs. 71,25,651/-. Obviously, this means that there were some extra expenses during the year and assessee has duly filed the details of expenses before AO as well as CIT but neither the AO nor the learned CIT has pointed out that such expenses have been inflated or are not correct. Therefore, in our opinion in the light of these facts it cannot be said that assessment order is erroneous and prejudicial to the interest of Revenue. The CIT has discussed many other case laws in respect of rejection of books of account and we have perused the same but could not find even a single case law laying down a principle that books should compulsorily be rejected wherever a survey is conducted. Otherwise also, if this principle is accepted then there would not be any meaning attached to the concept of surrender because in any case books have to be rejected.
26. Before parting, we would like to observe that AO may have called for certain details which have been filed but no discussion at all has been made in the assessment order and in our opinion the AO in general should be more cautious and vigilant and discuss the various aspects of the case at least briefly in the body of the assessment order. However, we are quashing the order of revision not because of this reason itself but because the learned CIT himself has not been able to show any error in his revisionary order. The learned CIT also relied on the decision of Hon'ble Supreme Court in the case of Malabar Industrial Co Ltd. (supra). This decision was referred to by learned counsel for the assessee as well as CIT-Departmental Representative also. In this case the Hon'ble Supreme court rejected the contention of the counsel which was based on the observation of Madras High Court in the case of Venkatakrishna Rice Co. v. CIT [1987] 163 ITR 129/30 Taxman 528. This is recorded at page 88 of the report.
27. Therefore, in view of the above detailed discussion, we quash the order passed by learned CIT. Resultantly, the appeal of the assessee is allowed.
28. In the result, appeal of the assessee is allowed.
SB 
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Section 271(1)(c), read with section 68, of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment year 1996-97 - Whether where assessee voluntarily surrendered a meager amount pertaining to cash credit in revised return to purchase peace and to avoid litigation, penalty was to be deleted - Held, yes [Para 9][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee filed the return, when his case came under scrutiny, then, the assessee filed the revised return and surrendered a sum pertaining to the cash credit. The Assessing Officer made the addition and at the same time initiated the penalty proceedings under section 271(1)(c).

	■ 
	 
	On appeal, both the Appellate Authorities confirmed the order of the Assessing Officer.

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	In the instant case, it appears that the each deposit was less than Rs. 20,000 which is meager amount. The assessee might have contested it on merit, but to purchase peace, he has surrendered the amount, which was accepted by the department. Thus, the amount was surrendered voluntarily just to avoid any litigation. When it is so, then the penalty is not attributable as per the ratio laid down in the case of CIT v. Kiran & Co. [1996] 217 ITR 336/[1994] 74 Taxman 168 (Bom.) [Para 9]


CASE REVIEW
 
CIT v. Kiran & Co. [1996] 217 ITR 336/[1994] 74 Taxman 168 (Bom.) (para 9); Shri Shyam Oil Mills v. CIT [2006] 286 ITR 251 (MP) (para 10) followed.
Mak Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC) (para 8) distinguished.
CASES REFERRED TO
 
CIT v. M.P. Narayanan [2000] 244 ITR 528 (Mad.) (para 4), K.P. Madhusudhanan v. CIT [2001] 251 ITR 99/118 Taxman 324 (SC) (para 6), Karanvir Singh Gossal v. CIT [2012] 349 ITR 692/210 Taxman 241/25 taxmann.com 213 (SC) (para 6), CIT v. Shyamlal M. Soni [2005] 276 ITR 156/144 Taxman 666 (MP) (para 7), K.E. Sunil Babu, Asstt. CIT v. Steel Processor [2006] 286 ITR 315/157 Taxman 252 (Kar.) (para 7), Mak Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC) (para 8), CIT v. Kiran & Co. [1996] 217 ITR 336/[1994] 74 Taxman 168 (Bom.) (para 9) and Shri Shyam Oil Mills v. CIT [2006] 286 ITR 251 (MP) (para 10).
Shakeel Ahmad  for the Appellant. A. Kumar, A.N. Mahajan, B.J. Agarwal, D. Awasthi, G. Krishna, R.K. Upadhyay and S. Chopra for the Respondent.
JUDGMENT
 
DR. Satish Chandra, J. - The present appeal is filed by the assessee under Section 260A of the Income Tax Act, 1961 against the order dated 28.02.2005 passed by Income Tax Appellate Tribunal, Agra in I.T.A. No. 187/Agra/2000 for the assessment year 1996-97.
2. On 07.09.2007, a coordinate Bench has admitted the appeal on the following substantial questions of law :
	"(a)
	 
	Whether upon the facts and circumstances of the case, Tribunal was justified in holding that the surrender made by the appellant of an amount of Rs. 1,47,000/- deposited by various parties shown in the Balance-sheet attached to the return of income has not been filed voluntarily and in good faith?

	(b)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal was correct that when the appellant was concerned by the Assessing Officer from all sides, then only appellant made the surrender of Rs. 1,47,000/-?

	(c)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal was justified in overlooking fact that the Assessing Officer did not allow further time for producing the depositors and the appellant just to purchase peace had surrendered the said amount?

	(d)
	 
	Whether there was any material available to show that the amount surrendered by the appellant was its concealed income and the Tribunal has overlooked this vital aspect?

	(e)
	 
	Whether upon the facts and circumstance of the case, the additions under section 68 can be treated as a concealed income of the appellant for imposing penalty under section 271(1)(c) of the Act?"


3. The brief facts of the case are that the assessee has filed the return on 24.12.1996, when his case come under scrutiny, then the assessee has revised the return and has surrendered a sum of Rs. 1,47,000/- pertaining to the cash credit. The A.O. has made the addition at Rs. 1,47,000/- and at the same time initiated the penalty proceedings under Section 271(1)(c) of the Act and levied the penalty of Rs. 60,000/-. The same was confirmed by the appellate authorities. Not being satisfied, the assessee has filed the present appeal.
4. With this background, Shri Shakeel Ahmad, the learned counsel for the assessee has submitted that the penalty amount at the rate of 100% comes to Rs. 58,800/-, but the A.O. has levied the penalty with the wrong figure of Rs. 60,000/-. He further submits that there was no malafide intention on the part of the assessee. The amount of Rs. 1,47,000/- represents to the cash credits from eight persons, each deposit was less than Rs. 20,000/-. To support his argument, he relied on the ratio laid down in the following cases :—
CIT v. M.P. Narayanan [2000] 244 ITR 528 (Mad.)
5. Lastly, he made a request that the penalty levied by the A.O. may kindly be cancelled.
6. On the other hand, Shri R.K. Upadhyay, the learned counsel for the Department has justified the impugned order passed by the Tribunal. He submits that the surrender was not voluntarily, so the penalty is justifiable. To support his argument, he relied on the ratio laid down in the following cases :—
	(a)
	 
	K.P. Madhusudhanan v. CIT [2001] 251 ITR 99/118 Taxman 324 (SC); and

	(b)
	 
	Karanvir Singh Gossal v. CIT [2012] 349 ITR 692/210 Taxman 241/25 taxmann.com 213 (SC).


7. We heard both the parties at length and on perusal of the material available on record, it appears that in the instant case, the assessee has surrendered the amount voluntarily to purchase peace. As per the then law, the penalty was not leviable, when the revised return was accepted by the A.O. as per the ratio laid down in the following cases :-
	(a)
	 
	CIT v. Shyamlal M. Soni [2005] 276 ITR 156/144 Taxman 666 (MP); and

	(b)
	 
	K.E. Sunil Babu, Asstt. CIT v. Steel Processors [2006] 286 ITR 315/157 Taxman 252 (Kar.)


8. The ratio laid down in the case of Mak Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC) is not applicable as the surrender was voluntarily.
9. In the instant case, it appears that the each deposit was less than Rs. 20,000/- which is meager amount. The assessee might have contested it on merit, but to purchase peace, he has surrendered the amount, which was accepted by the Department. Thus, the amount was surrendered voluntarily just to avoid any litigation. When it is so, then the penalty is not attributed as per the ratio laid down in the case of CIT v. Kiran & Co. [1996] 217 ITR 326/[1994] 74 Taxman 168 (Bom.).
10. In the peculiar circumstances of the case, lenient view is to be taken as per CBDT Circular No. 451 dated 17.2.1986 as well as the ratio laid down in the case of Shri Shyam Oil Mills v. CIT [2006] 286 ITR 251 (MP).
11. In view of the above, we set aside the impugned order passed by the authorities below and cancelled the levy of the penalty. The answer to the substantial questions of law is in favour of the assessee and against the Department.
12. In the result, the appeal filed by the assessee is allowed.
DHARMENDRA 

*In favour of assessee.
†Arising out of order of ITAT in IT Appeal No. 187 (Agra) of 2000, dated 28-2-2005. 
IT : Beyond a period of four years from end of relevant assessment year, assessment could not be reopened to recompute deduction under section 80HHC on basis of a subsequent decision 
■■■
[2014] 52 taxmann.com 170 (Bombay) 
HIGH COURT OF BOMBAY
Sadhna Nitro Chem Ltd.
v.
A.B. Koli, Assistant Commissioner of Income-tax, Circle 7 (2), Mumbai*
M.S. SANKLECHA AND N. M. JAMDAR, JJ. 
WRIT PETITION NOS. 762 & 763 OF 2006
SEPTEMBER  17, 2014 
Section 80HHC, read with section 147, of the Income-tax Act, 1961 - Deductions - Exporters (Reassessment) - Assessment years 1998-99 and 1999-2000 - In original assessment Assessing Officer allowed deduction under section 80HHC to assessee - After four years from end of relevant assessment years, assessments were reopened on basis of a decision of Supreme Court - Whether when there was no failure on part of assessee to disclose fully and truly all facts for assessment, subsequent decision could not justify re-opening of an assessment beyond a period of four years from end of relevant assessment year - Held, yes [Paras 14 and 15] [In favour of assessee] 
FACT
 
	■ 
	 
	The assessee-exporter claimed deduction of Rs. 1.66 crores under section 80HHC(1).

	■ 
	 
	The Assessing Officer allowed deduction of only Rs. 1.64 crores.

	■ 
	 
	Thereafter, the Assessing Officer issued notice under section 148 on 25-1-2005 on the ground that in view of subsequent decision of the Supreme Court in case of IPCA Laboratory Ltd. v. Dy. CIT [2004] 266 ITR 521/135 Taxman 594 (SC), deduction under section 80HHC(1) could be permitted only if there was positive profit in the export of both self manufactured goods as well as trading goods and if there was loss in either of the two, then the loss had to be taken into account for the purposes of computing the profits. 

	■ 
	 
	The assessee pointed out that the impugned notice having been issued beyond a period of four years from the end of relevant assessment without any failure to disclose fully and truly material facts for assessment on the part of the assessee was without jurisdiction.

	■ 
	 
	Without disposing of the assessee's objections, the Assessing Officer called upon the assessee to furnish various details so as to complete the reassessment proceeding. In response, the assessee sought time till 15-3-2006 and the same was granted. In spite of having granted time, the Assessing Officer on 7-3-2006 passed the reassessment orders.

	■ 
	 
	The assessee filed writ petition challenging reassessment order.

	■ 
	 
	The revenue contended that reassessment order having already been passed, the assessee had an efficacious alternative remedy of filing appeal which he must be relegated to adopt; and further since assessee had submitted to jurisdiction of the Assessing Officer for purpose of reassessment, he could not challenge same by way of writ petition.


HELD
 
	■ 
	 
	The contention of the revenue that the assessee should be relegated to the alternative remedy of filing an appeal, as the assessment order has already been passed at the final hearing of both the petitions, without examining the challenge to jurisdiction of the Assessing Officer, is strange. These petitions have been pending in this court since 2006. Although, at the time of admitting the petition, on 28-4-2006 none appeared on behalf of the revenue to oppose the admission, the revenue had filed its affidavit in reply on 25-4-2006, taking the same objection of alternative remedy and yet the petition was admitted on 28-4-2006. Thereafter, no application for vacating the order of admission or for early hearing of the petitions was made by the revenue. They choose to await the petitions reaching their turn for final hearing and now raise a plea of alternative remedy. These petitions deal with the assessment years 1998-99 and 1999-2000. Therefore, it is too late for the revenue to seek dismissal of the petitions on the plea of the alternate remedy without examining the merits of the petitioner's challenge to jurisdiction. Indubitably, in case the petitioner fails in its challenge to the jurisdiction to issue the impugned notices, the petition would be dismissed and the petitioner would be left to avail of the remedies, if any available under the Act. [Para 11]

	■ 
	 
	The contention of the revenue that the assessee had submitted itself to the jurisdiction of the Assessing Officer during re-assessment proceeding leading to the orders dated 7-3-2006 is not correct. It was found that a notice was issued on 23-2-2006 by the Assessing Officer, calling upon the assessee to furnish certain details for the purpose of re-assessment. The assessee by its letters dated 24-2-2006 recorded that at a meeting held on 23-2-2006 with the Assessing Officer, the Assessing Officer agreed to adjourn the hearing of the notice dated 23-2-2006 till 15-3-2006. In spite of the above, the Assessing Officer passed best judgment assessment order on 7-3-2006 without any notice to the assessee. Thus, there is no submitting to the jurisdiction of the Assessing Officer for re assessment proceedings by the assessee. [para 12]

	■ 
	 
	The reasons in support of the impugned notices do not in any manner indicate failure on the part of the assessee to fully and truly disclose all material facts necessary for assessment. It was submitted on behalf of the revenue that the examination at the time of assessment of the assessee's disclosure was without the aid of the subsequent decision of the Apex Court in IPCA Laboratory Ltd. (supra). Thus, the revenue is entitled to re-examine the assessee's accounts in the light of the subsequent demand. However, even if one accepts this submission, yet where assessments are sought to be opened beyond a period of four years from the end of the relevant assessment year before a notice to reopen can be issued, the condition precedent must be satisfied, i.e., failure on the part of the assessee to disclose fully and truly all material facts necessary for assessment. [Para 13]

	■ 
	 
	This Court in Sesa Goa Ltd. v. CIT [2007] 294 ITR 101/[2008] 168 Taxman 281 (Bom.) held that a subsequent decision cannot justify re-opening of an assessment beyond a period of four years from the end of the relevant assessment year unless there is a failure to disclose fully and truly all facts necessary for assessment. [Para 14]

	■ 
	 
	Therefore, on the aforesaid ground alone, viz., no failure on the part of the assessee to disclose fully and truly all facts for assessment, the petitions have to allowed. [Para 15]

	■ 
	 
	In view of the above, the impugned notices and subsequent impugned orders are not sustainable. [Para 16]


CASE REVIEW
 
Sesa Goa Ltd. v. CIT [2007] 294 ITR 101/[2008] 168 Taxman 281 (Bom.)followed.
CASES REFERRED TO
 
GKN Driveshafts (India) Ltd. v. ITO [2002] 257 ITR 752/123 Taxman 802 (SC) (para 7), IPCA Laboratory Ltd. v. Dy. CIT [2004] 266 ITR 521/135 Taxman 594 (SC) (para 10), Sesa Goa Ltd. v. CIT [2007] 294 ITR 101/[2008] 168 Taxman 281 (Bom.) and Voltas Ltd. v. Asstt. CIT [2012] 349 ITR 656/210 Taxman 72/19 taxmann.com 183 (Bom.) (para 14).
Farrokh Irani and J. Dastur for the Petitioner. Arvind Pinto for the Respondent.
JUDGMENT
 
M. S. Sanklecha, J. - These two Petitions under Article 226 of the Constitution of India, challenge:—
	(a)
	 
	two separate notices dated 25th January, 2006 issued under Section 148 of the Income Tax Act, 1961 (the Act), seeking to re-open the assessment for the Assessment Years 1998-99 and 1999-2000; and

	(b)
	 
	two separate re-assessment orders passed on 7th March, 2006 by the Assessing Officer under Section 143(3) read with Section 147 of the Act for Assessment Years 1998-99 and 1999-2000 respectively.


2. Originally, the challenge in both the Petitions was the non-disposal of the Petitioner's objections to the reasons in support of the impugned notices dated 25th January, 2005. However, pending the admission of the Petition, the Assessing Officer without disposing of the objections of the petitioner to the reasons in support of the impugned notices, passed two separate re-assessment orders dated 7th March, 2006 for Assessment Years 1998-99 and 1999-2000. This led to the Petitioner to amending both the Petitions to also mount a challenge to the two re-assessment orders dated 7th March, 2006 in these Petitions. Both the petitions were admitted on 28 April, 2006.
3. We are informed that the Petitioner has not challenged the re-assessment orders dated 7th March, 2006 passed for Assessment Year 1998-99 and 1999-2000 before the Appellate Authorities under the Act.
4. It is agreed between the Counsel that the issues involved in both the Petitions are identical. Therefore, for the sake of convenience, we shall refer to the facts in Writ Petition No.762 of 2006 relating to Assessment Year1998-99 for disposal of both these Petitions.
5. On 30th November, 1998, Petitioner filed its return of income for the Assessment Year 1998-99, declaring the total income of Rs.25.45 lakhs. In its return of income, the Petitioner had claimed deduction of Rs.1.66 Crores under Section 80HHC of the Act. On 23rd November, 2000 notice under Section 143 (2) of the Act, inter alia, calling upon the petitioner to furnish details of its claim for deduction under 80HHC of the Act. The Petitioner by its letters dated 20th December, 2000 and 13th February, 2001 responded by furnishing details. Consequent thereto, on 28th February, 2001, the Assessing Officer passed an order under Section 143(3) of the Act for the Assessment Year 1998-99 assessing the petitioner to an income of Rs.72.12 lakhs while reducing the Petitioner's claim for deduction under section 80HHC from Rs.1.66 Crores to Rs.1.64 Crores.
6. On 25th January, 2005, the impugned notice under section 148 of the Act was issued, seeking to re-open the assessment for the Assessment Year 1998-99. In support thereto, Petitioner furnished the following reasons for issuing of the impugned notice dated 25th January, 2005:—
"The undisputed basic facts of the case revealed that the assessee company, an exporter, filed its return of income for the Assessment Year 1998-99, declaring income at Rs. 25,45,970/- and claimed deduction of Rs.1,66,19,692/- u/s. 80HHC(1) of the Act therein. The assessment records showed loss / negative profit at Rs.47,75,729. The assessment has been completed u/s. 143/143(1) of the Act at Rs.72,12,960/- allowing deduction of Rs.1,64,26,974/- u/s.80HHC(1) of the Act. Thus, deduction u/s. 80HHC(1) of the Act has been claimed/allowed, contrary to the express provisions of the section, even in a situation where the assessee has suffered loss.
2. The Hon'ble Supreme Curt in the case of IPCA Laboratory Ltd. v. Deputy C.I.T. [2004] 266 ITR 521(S.C.) has categorically held that deduction u/s.80HHC(1) of the Act can be permitted only if there is positive profit in the exports of both self manufactured goods as well as trading goods. If there is loss in either of the two then the loss has to be taken into account for the purposes of computing the profits. If the net figure is positive profit then the assessee will be entitled to deduction; if the net figure is a loss then the assesee will not be entitled to deduction.
3. Further, jurisdictional High Court in the case of Rohan Dyes Intermediater Ltd. v. CIT [2004] 270 ITR 350(Bom.) has held that the meaning of the word "profit" in the proviso appended to sub section (3)(c) is the same as judicially interpreted by the Hon'ble Supreme Court in the case of IPCA Laboratories Ltd. (supra). It has no different meaning and carries the same meaning, i.e. the positive profit worked out after taking into consideration the losses. The proviso is not an independent provision. Thus, in the light of the basic facts of the case and the above discussed decisions of the Apex Court of the land and the jurisdictional High Court, there exists cogent and relevant material, forming basis for initiation of re-assessment proceedings, in the instant case, within the meaning of section 147 read with section 148 of the Act. Further, Explanation-2 to Section 147 of the Act also confers jurisdiction to invoke the provisions of Section 147 of the Act, in the case, where the assessee has claimed excessive allowance or relief. In this case, there is a live link between the material on record and escapement of income chargeable to tax. Further, the decision of the Apex Court/High Court constitute valid basis for reopening of the assessment u/s. 147 read with Section 148 of the Act.
4. In view of this, I have reason to believe that the income chargeable to tax has escaped assessment with in the contemplation of Section147 read with Section 148 of the Act. Consequently, notice u/s.148 of the Act is issued to the assessee company."
7. The Petitioner by their letters dated 29th March, 2005 and 2nd September, 2005 objected to the reasons furnished in support of the impugned notice. The Petitioner besides contesting the reasons on merits also pointed out that the impugned notice dated 25th January 2005 having been issued beyond a period of four years from the end of relevant Assessment Year 1998-99 without any failure to disclose fully and truly material facts for assessment on the part of the petitioner is without jurisdiction. The petitioner called upon the Assessing Officer to dispose of the objections in the light of the Supreme Court's decision in GKN Driveshafts (India) Ltd. v. ITO [2002] 257 ITR 752/123 Taxman 802 - before proceeding with the re-assessment for the Assessment Year 1998-99.
8. Thereafter, without disposing of the Petitioner's objections,, in spite of the Petitioner's request, the Assessing Officer on 23rd February, 2006 called upon the Petitioner to furnish various details so as to complete the re-assessment proceeding for Assessment Years 1998-99 and 1999-2000. In response, the Petitioner by its letter dated 24th February, 2006 sought time till 15th March, 2006 and the same was granted. In spite of having granted time, the Assessing Officer on 7 March 2006 passed the re-assessment orders for the Assessment Years 1998-99 and 1999-2000. The impugned reassessment orders dated 7th March, 2006 were both best judgment Assessment passed under Section 144 of the Act.
9. Mr. F. V. Irani, learned Counsel appearing for the Petitioner in support submits as under:—
	(a)
	 
	Both the impugned notices dated 25th January, 2005, seek to re-open assessment beyond a period of four years from the end of the relevant Assessment Years 1998-99 and 1999-2000. The jurisdictional requirement to issue a notice for re-assessment is failure on the part of the Petitioner to truly and fully disclose all material facts necessary for assessment. It is submitted that the grounds furnished to the Petitioner in support of the impugned notice nowhere indicates any failure on the part of the Petitioner to disclose truly and fully all material facts necessary for assessment. Thus, the notices are without jurisdiction;

	(b)
	 
	The entire issue with regard to the Petitioner's claim for deduction under Section 80HHC of the Act was subject of examination during scrutiny proceeding leading to the Assessment Orders dated 28th February, 2001 and 13th February 2002 for Assessment Years 1998-99 and 1999-2000 respectively. Therefore, issuing the notices impugned herein on the same ground is clear case of change of opinion. Therefore, the proceedings of reassessment are without jurisdiction; and

	(c)
	 
	The Assessing Officer has passed the re-assessment orders dated 7th March, 2006 for both Assessment Years 1998-99 and 1999-2000 without disposing of the Petitioner's objections to the grounds in support of the impugned notices dated 25th January, 2005. This is contrary to decision of the Apex Court in GKN Drivshifts (supra).


Therefore, it is on the basis of the above, it is submitted that the impugned notices for re-assessment being without jurisdiction the consequent re-assessment orders passed on 7th March, 2006, also do not survive.
10. As against the above, Mr. Arvind Pinto, learned Counsel appearing for the Respondent-Revenue submits opposing both the Petitions submits as under :—
	(a)
	 
	The Assessment Orders dated 7th March, 2006 on re-assessment has already been passed for Assessment Years 1998-99 and 1999-2000.Therefore, the petitioners have an efficacious alternative remedy of filing an appeal under the Act which they must be relegated to adopt;

	(b)
	 
	In any view of the matter, the Petitioner had submitted to the jurisdiction of the Assessment Officer for the purpose of re- assessment leading to the order dated 7th March, 2006. In support, reliance is placed upon the letter dated 23rd February, 2006 issued by Assessing Officer to the Petitioner, calling for certain information for completing the re-assessment proceeding. Thus it is not open to the petitioner to challenge the same by way of this writ petition.

	(c)
	 
	In view of the decision of the Apex Court in IPCA Laboratory Ltd. v. Dy. CIT [2004] 266 ITR 521/135 Taxman 594 the position in law was settled and this declaration of law by the Supreme Court would apply even for the Assessment Year 1998-99. Thus, the Assessing Officer was entitled to re-open assessment and examine the facts in the light of the Supreme Court's decision; and

	(d)
	 
	There is no change of opinion in issuing the impugned notices dated 25th January, 2005 as the earlier opinion was formed in the absence of the decision of the Supreme Court in IPCA Laboratory (supra). Therefore, it is submitted that the change in law warrants issuing of the impugned notices.


11. The contention of Mr. Pinto, learned Counsel appearing for the Respondent-Revenue that the Petitioner should be relegated to the alternative remedy of filing an appeal, as the assessment order has already been passed at the final hearing of both the petitions, without examining the challenge to jurisdiction of the Assessing Officer, is strange. These Petitions have been pending in this Court since 2006. Although, at the time of admitting the Petition, on 28th April, 2006, none appeared on behalf of the Revenue to oppose the admission, the Respondent-Revenue had filed its affidavit in reply on 25 April 2006, taking the same objection of alternative remedy and yet the Petition was admitted on 28th April, 2006. Thereafter, no application for vacating the order of admission or for early hearing of the Petitions was made by the Respondent-Revenue. They choose to await the Petitions reaching their turn for final hearing and now raise a plea of alternative remedy. These Petitions deal with the Assessment Years 1998-99 and 1999-2000. Therefore, it is too late for the Respondent-Revenue to seek dismissal of the Petitions on the plea of the alternate remedy without examining the merits of the petitioner's challenge to jurisdiction. Indubitably, in case the petitioner fail in its challenge to the jurisdiction to issue the impugned notices, the petition would be dismissed and the petitioner would be left to avail of the remedies, if any available under the Act.
12. The contention of the Respondent-Revenue that the Petitioner had submitted itself to the jurisdiction of the Assessing Officer during re-assessment proceeding leading to the orders dated 7th March, 2006 on is not correct. We find that a notice was issued on 23rd February, 2006 by the Assessing Officer, calling upon the Petitioner to furnish certain details for the purpose of re-assessment. Petitioner by its letters dated 24th February, 2006 recorded that at a meeting held on 23rd February, 2006 with the Assessing Officer, the Assessing Officer agreed to adjourn the hearing of the notice dated 23 February 2006 till 15th March, 2006. In spite of the above, Assessing Officer passed best judgment assessment order on 7th March, 2006 without any notice to the petitioner. Thus, there is no submitting to the jurisdiction of the Assessing Officer for re-assessment proceedings by the petitioner.
13. We find that the reasons in support of the impugned notices do not in any manner indicate failure on the part of the Petitioner to fully and truly disclose all material facts necessary for assessment. In fact, the reasons recorded that the original claim for deduction made by the Petitioner for Assessment Year 1998-99 was for Rs.1.66 Crores and the Assessing Officer allowed deduction of only Rs.1.64 Crores while the claim for deduction in Assessment Year 1999-2000 was Rs.2.69 Crores and the Assessing Officer allowed deduction of Rs.2.39 Crores. However, it is submitted on behalf of the Respondent-Revenue that the examination at the time of Assessment of the Petitioner's disclosure was without the aid of the subsequent decision of the Apex Court in IPCA Laboratory (supra). Thus, the revenue is entitled to re-examine the Petitioner's accounts in the light of the subsequent demand. However, even if one accepts this submission, yet where assessments are sought to be opened beyond a period of four years from the end of the relevant assessment year before a notice to reopen can be issued, the condition precedent must be satisfied i.e. failure on the part of the Petitioner to disclose fully and truly all material facts necessary for assessment.
14. This Court had occasion to consider an identical submission in Sesa Goa Ltd. v. CIT [2007] 294 ITR 101/[2008] 168 Taxman 281 (Bom.) to hold that a subsequent decision cannot justify re-opening of an assessment beyond a period of four years from the end of the relevant Assessment Year unless there is a failure to disclose fully and truly all facts necessary for Assessment. This is a jurisdictional requirement. Similarly in Voltas Ltd. v. Asstt. CIT [2012] 349 ITR 656/210 Taxman 72/19 taxmann.com 183 (Bom.) our Court has observed as under:-
" …. …. ….
While a subsequent decision of a court or a legislative amendment enforced after the order of assessment may legitimately give rise to an inference of an escapement of income, before the Assessing Officer proceeds to reopen an assessment after the expiry of four years of the end of the relevant assessment year, he must none the less apply his mind to the fundamental question as to whether there has been a failure to disclose on the part of the assessee. In the present case, ex facie there is no such allegation. Moreover, the return of income and the material placed on the record by the assessee together with the return would make it abundantly clear that the assessee had set forth the basis of its claim and there was no suppression of material facts. In these circumstances, and for the reason that are stated herein above, we are of the view that the fundamental condition for re-opening the assessment beyond a period of four years has not been fulfilled."
15. Therefore, on the aforesaid ground alone viz. No failure on the part of the petitioner to disclose fully and truly all facts for assessment, the petitions have to be allowed. This is a jurisdictional issue. In the light of the above, it was not felt necessary to deal with other submissions of the Petitioner and the Respondent- Revenue.
16. In view of the above, the impugned notices dated 25th January, 2006 and subsequent impugned orders dated 7th March, 2006 for Assessment Years 1998-99 and 1999-2000 are not sustainable.
17. Therefore, the Rule is made absolute in terms of prayer clause (a) in both the Petitions. No order as to costs.
VARSHA 

*In favour of assessee.
IT/ILT: Where assessee had withdrawn TP adjustment relating to international transactions with V, USA, taking recourse to MAP under article 27 of Indo US DTAA, whereas balance TP adjustment relating to international transactions with other entities was not withdrawn, Commissioner(Appeals) was to be directed to re-adjudicate TP adjustment on transactions not covered under MAP
IT/ILT: Communication expenses and insurance charges have to be reduced both from export turnover as well as total turnover while computing deduction under section 10A
■■■
[2014] 50 taxmann.com 369 (Hyderabad) 
IN THE ITAT HYDERABAD BENCH 'B'
Virtusa (India) (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle-3 (3), Hyderabad*
B. RAMAKOTAIAH, ACCOUNTANT MEMBER 
AND SAKTIJIT DEY, JUDICIAL MEMBER 
IT APPEAL NOS. 267 & 269 (HYD.) OF 2011
[ASSESSMENT YEAR 2005-06] 
SEPTEMBER  16, 2014 
I. Section 92C, of the Income-tax Act, 1961, read with article 27 of the Indo-US Double Taxation Avoidance Agreement - Transfer pricing - Computation of arm's length price (Mutual Agreement) - Assessment year 2005-06 - Assessee, for resolving dispute relating to determination of ALP in respect of international transactions with V, USA took recourse to MAP under article 27 of Indo US DTAA - Assessee withdrew their appeal, on transfer pricing issue - Commissioner (Appeals) dismissed ground relating to addition made on account of TP adjustment - Assessee, however, submitted that he had only withdrawn ground relating to additions in respect of transactions with V, USA, which was subject-matter of MAP, whereas balance TP adjustment relating to international transactions with other entities was not withdrawn by assessee - Whether, MAP resolution was in respect of 92.86 per cent of operating cost which related to transactions with V, USA, thereby giving credence to fact that balance 7.14 per cent of operating cost related to international transaction with other entities which had not been withdrawn - Held, yes - Whether thus Commissioner (Appeals) was to be directed to re-adjudicate TP adjustment on transactions not covered under MAP - Held, yes[Para 7][Matter remanded/In favour of assessee] 
II. Section 10A of the Income-tax Act, 1961 - Free trade zone (Computation of deduction) - Assessment year 2005-06 - Whether communication expenses and insurance charges have to be reduced both from export turnover as well as total turnover while computing deduction under section 10A - Held, yes [Para 10][In favour of assessee] 
FACTS -I
 
Facts 
	■ 
	 
	Assessee was a wholly owned subsidiary of 'V' corporation, USA.

	■ 
	 
	It provided software development services to its group companies.

	■ 
	 
	During scrutiny assessment proceeding, the Assessing Officer noticing that international transactions entered into by assessee during the year had exceeded more than Rs. 5 crore, made a reference to the Transfer Pricing Officer (TPO) for determination of Arm's Length Price (ALP).

	■ 
	 
	In transfer pricing proceedings, assessee adopted TNMM for determining ALP and thereby selected 45 comparables with average margin of 9.97 per cent as against assessee's margin of 13.34 per cent thereby treating price charged to be within arm's length.

	■ 
	 
	TPO, however, pointing out various defects and deficiencies in the TP document of the assessee, rejected the same though he accepted TNMM as the most appropriate method. The TPO then himself undertook a search in the data bases, by applying some of the filters selected by the assessee as well applying certain additional filters which resulted in selection of 17 comparables with arithmetic mean PLI of 26.59 per cent. Accordingly, certain addition was proposed to assessee's ALP. Apart from the addition made on account of TP adjustment, Assessing Officer also restricted the claim under section 10A, thereby disallowing a certain sum which resulted in excess demand.

	■ 
	 
	Being aggrieved of the assessment order so passed assessee preferred appeal before the Commissioner (Appeals).

	■ 
	 
	During the pendency of the proceeding before the Commissioner (Appeals), assessee initiated mutual agreement procedure (MAP) under article 27 of the Indo-US Double Taxation Avoidance Agreement (DTAA) and accordingly requested the Commissioner (Appeals) to keep proceedings in abeyance till the completion of MAP proceedings.

	■ 
	 
	Thereafter, since assessee wanted to withdraw their ground on TP adjustment and wanted to pursue the appeal on other issues only, the Commissioner (Appeals) dismissed the ground relating to the addition made on account of TP adjustment.

	■ 
	 
	On appeal to Tribunal against dismissal of its ground on TP adjustment 


Assessee's submissions 
	■ 
	 
	The assessee submitted that he had only withdrawn ground relating to the additions in respect of transactions with V, USA, which was subject-matter of MAP, whereas the balance TP adjustment relating to international transactions with V, UK was not withdrawn by the assessee.

	■ 
	 
	Further, assessee challenging the TP adjustment in respect of ALP of the international transaction with V, UK submitted that the TPO after rejecting the TP documentation of the assessee has undertaken search process and selected 17 comparables for analyzing the arm's length margin. It was submitted that out of 17 comparables, though 10 are acceptable to the assessee, but, seven companies selected by the TPO are not comparable to the assessee under any circumstances.


Revenue's submissions 
	■ 
	 
	On the other hand the revenue submitted that the ground relating to TP adjustment having been withdrawn by the assessee before the Commissioner (Appeals),the issue could not be revived again. 

	■ 
	 
	Further, as regards assessee's objection to selection of certain comparables, the TPO having undertaken an objective analysis before selecting the comparables, his decision could not be challenged.


HELD - I
 
	■ 
	 
	Undisputedly, during pendency of the appeal before the Commissioner (Appeals), assessee, for resolving dispute relating to determination of ALP in respect of international transactions with V, USA took recourse to MAP under article 27 of the Indo US DTAA. Subsequently, the competent authorities under the Indo US DTAA passed a resolution on 12-8-2010. When Assessing Officer called upon the assessee seeking its acceptance of the MAP order, assessee vide a letter dated 9-11-2010, submitted before the Assessing Officer that they wished to withdraw their appeal, on the transfer pricing issue as the company was in agreement with the resolution reached between the US and Indian Competent Authorities.

	■ 
	 
	In terms with the aforesaid letter submitted before the Assessing Officer, assessee also submitted a letter before the Commissioner (Appeals) withdrawing its ground on TP adjustment. As can be seen from the contents of the aforesaid letter, assessee categorically stated that it is withdrawing its appeal in respect of TP adjustment of Rs. 8.95 crore. In view of the aforesaid categorical and voluntary statement by assessee in withdrawing its appeal relating to entire TP adjustment of Rs. 8.95 crore, Commissioner (Appeals) cannot be blamed for having dismissed assessee's ground on TP adjustment. However, from the facts and materials on record, viz., MAP order, MAP resolution, it appears that the MAP resolution, which is under the Indo-US DTAA is in respect of international transactions with V, USA involving operation cost attributable to US entity of Rs. 78.30 crore out of the total operating cost of Rs. 84.32 crore which works out to 92.86 per cent. From the aforesaid facts, it appears that MAP resolution is in respect of 92.86 per cent of the operating cost which relate to transactions with V, USA, thereby giving credence to the fact that balance 7.14 per cent of the operating cost relates to international transaction with other entities i.e. V, UK. However, since the Commissioner (Appeals) by taking into cognizance asesssee's letter, dismissed the ground relating to TP adjustment, these facts were not at all examined. Further, assessee also filed a petition under section 154 before the Commissioner (Appeals) seeking rectification of the order which is still pending. 

	■ 
	 
	In the aforesaid circumstances, the matter needs to be examined by Commissioner (Appeals) on the issue of TP adjustment of Rs. 63.92 lakh which as claimed by assessee, relates to transactions with V, UK. Accordingly, the issue is remiited back to the file of the Commissioner (Appeals) for deciding afresh after considering all facts and materials to be submitted by assessee as well as available on record and after due opportunity of being heard to the assessee. While doing so, the Commissioner (Appeals) must also consider assessee's submissions in respect of selection of seven comparables, specifically objected to by the assessee, keeping in view decisions of the Tribunal on the issue which assessee will rely upon. The aforesaid direction is only in respect of TP adjustment of 63.92 lakh claimed to be relating to V, UK.[Para 7]

	■ 
	 
	In the result, assessee's appeal is considered to be partly allowed for statistical purposes.[Para 8]


CASE REVIEW - II
 
CIT v. Gem Plus Jewellery India Ltd. [2011] 330 ITR 175/[2010] 194 Taxman 192 (Bom.) (para 10) and ITO v. Sak Soft Ltd. [2009] 30 SOT 55 (Chennai) (SB) (para 10) followed.
CASES REFERRED TO
 
Invensys Development Centre (P.) India Ltd., v. Addl. CIT [2014] 43 taxmann.com 419 (Hyd.). (para 5), CIT v. Gem Plus Jewellery India Ltd. [2011] 330 ITR 175/[2010] 194 Taxman 192 (Bom.) (para 10) and ITO v. Sak Soft Ltd. [2009] 30 SOT 55 (Chennai) (SB) (para 10).
Ravi Bhardwaj  for the Appellant. D. Sudhakar Rao  for the Respondent. 
ORDER
 
Saktijit Dey, Judicial Member - These cross appeals are directed against the order dated 15/12/2010 of CIT(A)-III, Hyderabad for the assessment year 2005-06.
ITA NO. 269/HYD/2011- appeal by the assessee 
2. In total assessee has raised 17 grounds. However, at the time of hearing, the learned AR has restricted his argument to the following two issues:
	(1)
	 
	TP Adjustment of Rs. 63,91,764 relating to international transactions with Virtusa, U.K.

	(2)
	 
	Selection of comparables by TPO.


In view of the aforesaid, remaining grounds raised by the assessee are treated as not pressed and dismissed accordingly.
3. Briefly the facts are, assessee a private limited company, is a wholly owned subsidiary of Virtusa Inc.USA. Assessee is engaged in the business of rendering software development services to its overseas associated enterprises within the group. Assessee is registered with the Software Technology Parks of India (STPI) Scheme of Govt. of India as a 100% EOU). For the AY under dispute, assessee filed its return of income on 23/11/2006 declaring 'NIL' income after claiming deduction u/s 10A of the Act. During scrutiny assessment proceeding, AO noticing that international transactions entered into by assessee during the year has exceeded more than Rs. 5 crores, made a reference to the Transfer Pricing Officer (TPO) for determination of Arm's Length Price (ALP). In course of proceeding, the TPO examined the TP document of the assessee and other relevant materials and noticed that during the relevant previous year assessee had the following revenue from international transactions:
	(1)
	 
	Software Development Services - Rs. 90,23,79,989

	(2)
	 
	Receipt of reimbursement of employee travel expenses - Rs. 9,15,46,361

	(3)
	 
	Fixed assets - Rs. 2,42,463


On going through the TP study of the assessee, TPO noticed that assessee has adopted Transaction Net Margin Method (TNMM) as most appropriate method and after conducting a search in the data bases in ITES category has selected 45 comparables with average margin of 9.97% as against assessee's margin of 13.34% thereby treating price charged to be within arm's length. TPO, however, pointing out various defects and deficiencies in the TP document of the assessee, rejected the same though he accepted TNMM as the most appropriate method. After rejecting the TP document of the assessee, TPO himself undertook a search in the data bases, by applying some of the filters selected by the assessee as well applying certain additional filters which resulted in selection of 17 comparables with arithmetic mean PLI of 26.59%. After allowing deduction of working capital adjustment of 2.89%, adjusted arithmetic mean PLI was worked out at 23.75%. Applying aforesaid arithmetic mean PLI to the operating cost, the ALP was determined at Rs. 104,34,80,489. Assessee having reported revenue from international transaction at Rs. 95,39,59,994, shortfall of Rs. 8,95,20,495 was treated as adjustment u/s 92C of the Act. In pursuance to the order passed by the TPO, AO completed assessment u/s 143(3) of the Act by adding TP adjustment of Rs. 8,95,20,495. Apart from the addition made on account of TP adjustment, AO also restricted the claim u/s 10A to Rs. 9,38,38,481 thereby disallowing a sum of Rs. 2,04,43,269. As a result the total income was determined at Rs. 10,99,63,764 resulting in excess demand of Rs. 5,81,53,904. Being aggrieved of the assessment order so passed assessee preferred appeal before the CIT(A).
4. During the pendency of the proceeding before the CIT(A), assessee initiated mutual agreement proceeding (MAP) under Article 27 of the Indo-US Double Taxation Avoidance Agreement (DTAA) and accordingly requested the CIT(A) to keep proceedings in abeyance till the completion of MAP proceedings. Subsequently, assessee vide letter dated 9/11/2010 informed CIT(A) that they have received a notice dated 06/10/2010 from ACIT, Circle - 3(3), Hyderabad requiring them to communicate their views on acceptance of resolution reached by the US and Indian Competent Authorities in terms of section 90 of the IT Act, 1961, read with Article 27 of the DTAA between Indian and USA. In the said letter, AO also sought assessee's opinion in terms of Rule 44A of IT Rules whether assessee wants to accept the resolution under MAP procedure for which it is necessary to withdraw the appeal pending on the issue which was the subject matter of adjudication under the MAP. Assessee brought it to the notice of CIT(A) that they, in principle, have stated before the AO that they are in agreement with the resolution reached between US and Indian Competent authorities. It was also brought to the notice of the CIT(A), assessee to that effect has filed a letter dated 09/11/10 before AO confirming their acceptance of the MAP resolution. As mentioned by CIT(A) in para 4.2 of his order, since assessee wanted to withdraw their ground on TP adjustment and wanted to pursue the appeal on other issues only, the CIT(A) dismissed the ground relating to the addition made of Rs. 8,95,20,495 on account of TP adjustment. Relevant portion from the order of the CIT(A) extracted for the sake of convenience:
"4.41 After considering such submissions of the appellant, `made vide their said letter filed in this office on 09/11/2010 and the above report of the AO confirming acceptance by the appellant of the said resolution reached between the US and Indian Competent authorities, in terms of section 90 of the Act read with Article 27 of the DTAA between India and USA and having regard to the provisions of Rule 44H of Income Tax Rules, 1962, the entire ground of appeal No. 1, with sub-grounds from 1a to 1h, relating to addition of Rs. 8,95,20,945/-towards adjustment in arm's length price of the international transactions u/s 92CA of the Act, i.e. pertaining to transfer pricing matter raised in this case, is dismissed as withdrawn w.e.f. 09/11/2010."
Assessee challenging the dismissal of its ground on TP adjustment is in appeal before us.
5. Learned AR submitted before us that the dispute relating to MAP proceeding is confined to the international transaction with Virtusa, USA, which is covered under the DTAA between India and USA. It was submitted that apart from the transaction with Virtusa, USA, assessee has also earned revenue from international transactions with other entities, Viz., Virtusa, UK, which is not covered under the MAP proceeding. In this context, learned AR referred to the MAP order at page 601 of assessee's paper book. Learned AR submitted that as would be evident from the MAP order, the US share is only 92.86% whereas rest 7.14% relates to Virtusa, UK. It was submitted, assessee has only agreed to addition of Rs. 4,59,35,715 covered under MAP, whereas the balance TP adjustment of Rs. 63,91,764 relating to international transactions with Virtusa, UK was not withdrawn by the assessee. In other words, learned AR submitted that assessee has withdrawn ground relating to the additions in respect of transactions with Virtusa, USA, which was subject matter of MAP. In this context, learned AR submitted a working to show TP adjustment on transactions relating to Virtusa, USA and Virtusa UK, which is as under:
	Particulars 
	Amount in INR 

	Total operating cost as per MAP order (page 601)
	A
	
	84,32,16,557

	Cost related to transactions with Virtusa UK (7.14% of A)
	B
	
	6,02,05662

	Mark up @ 23.75% as computed by TPO (page 229 of the TP order)
	C=B*23.75%
	
	1,42,98,845

	Arm's length price
	D=B + C
	
	7,45,04,507

	Less:
	 
	 
	 

	-Price received from Virtusa UK
	 
	1,65,76,447
	 

	-Reimbursements (Page 228 of TP order)
	 
	5,15,80,005
	 

	Total
	E
	
	6,81,56,452

	TP adjustment on transactions with Virtusa UK
	F=D-E
	
	63,48,055

	TP Adjustment on transactions with Virtusa US as per MAP order
	G
	
	4,59,35,715

	Total
	H = F + G
	
	5,22,83,770


Learned AR submitted, as the CIT(A) has dismissed ground relating to TP adjustment in respect of international transaction with Virtusa, UK also, the same needs to be adjudicated upon. Further, learned AR challenging the TP adjustment in respect of ALP of the international transaction with Virtusa, UK submitted that the TPO after rejecting the TP documentation of the assessee has undertaken search process and selected 17 comparables for analyzing the arm's length margin. Learned AR submitted that out of 17 comparables, though 10 are acceptable to the assessee, but, seven companies selected by the TPO are not comparable to the assessee under any circumstances. The comparables objected to by the assessee, in the grounds originally raised as well as in the course of hearing before us are as under:
	1.
	 
	Exensys Software solutions Ltd.

	2.
	 
	Sankhya Infotech Ltd.

	3.
	 
	Four Soft Ltd.

	4.
	 
	Thirdware Solutions Ltd.

	5.
	 
	Bodhtree Consulting Ltd.

	6.
	 
	Satyam Computer Development Services Ltd.

	7.
	 
	Infosys Technologies Ltd.


Learned AR objecting to selection of the aforesaid comparables submitted that all these comparables in different orders of the Tribunal have been held to be uncomparable to a software development services provider. In this context, learned AR specifically referred to the decisions of the ITAT, Hyderabad bench in assessee's own case for AY 2007-08 in ITA No. 1962/Hyd/2011 dated 30/08/2013 and in case of Invensys Development Centre (P.) India Ltd. v. Addl. CIT [2014] 43 taxmann.com 419 (Hyd.). Thus, learned AR submitted that the issue relating to comparables being squarely covered by the decisions of the coordinate bench should be decided in favour of the assessee.
6. The learned DR, on the other hand submitted that the ground relating to TP adjustment having been withdrawn by the assessee before the CIT(A),the issue cannot be revived again. So far as assessee's objection to selection of certain comparables, learned DR submitted that the TPO having undertaken an objective analysis before selecting the comparables, his decision cannot be challenged.
7. We have considered the submissions of the parties and perused the orders of the revenue authorities as well as materials submitted in the form of paper book. Undisputedly, during pendency of the appeal before the CIT(A), assessee, for resolving dispute relating to determination of ALP in respect of international transactions with Virtusa, USA took recourse to MAP under Article 27 of the Indo US DTAA. Subsequently, the competent authorities under the Indo US DTAA passed a resolution on 12/08/2010, a copy of which is placed at page 601 of assessee's paper book. When AO called upon the assessee seeking its acceptance of the MAP order, assessee vide letter dated 09/11/2010, a copy of which is placed at page 603 of the assessee's paper book, submitted before the AO as under:
'November 09, 2010
The Assistant Commissioner of Income-tax Circle 3(3), 7th Floor, 'S' Block I.T. Towers, A. C. Guards Hyderabad
Dear Madam.
Assessee: Virtusa (India) Private Limited ("Virtusa India" or "the Company")
Sub: Mutual Agreement Procedure ('MAP') under the India-USA Double
Taxation Avoidance Agreement ('OTAA' or 'Treaty') 
Ref: (1) PAN : AABCV4077E
(2) Assessment Year : 2005-06
(3) Notice received on October 8, 2010
We refer to your notice dated October 06. 2010 (received on October 8. 2010) issued by your goodself and your permission to extend the time to communicate our view till November 10. 2010 vide our request letter dated October 20.2010. In the said notice your goodself has requested the Company to submit a reply on acceptance of resolution reached by the US and Indian Competent Authorities in terms of section 90 of the Income-tax Act. 1961 (,the Act') read with Article 27 of DTAA;
In this regard. we would like to confirm that the Company is in agreement with the resolution reached between the US and Indian Competent Authorities.
Further, we wish to submit that the Company had preferred an appeal before the Commissioner of Income-tax (Appeals) Hyderabad for the Assessment Year (AY) 2005-06 against the following adjustments made in the assessment order—
	a.
	 
	Adjustment to Arm's Length Price under section 92CA of the Act of Rs. 8,95,20,495;

	b.
	 
	Exclusion of communication expenses of Rs. 2,33,80,78. Insurance charges of Rs. 16.70.399 and TP adjustment of Rs. 8.95,20,495 from the export turnover export turnover.

	c.
	 
	Addition of other income of Rs. 362,797 to the total turnover,

	d.
	 
	loss on sale of assets, provision for gratuity and disallowances under section 438 & 40(a)(ia) have not been added to the profits for arriving at income from business for Rs. 67,52,963

	e.
	 
	Error in computation of income from business. The learned AO deducted the 10A deduction amount computed from the business profits computed by the Company in its return instead of reducing the same from the business profits computed by him.

	f.
	 
	Imposition of Interest u/s. 234B


In this connection, we wish to submit as follows:
	(a)
	 
	Adjustment to Arm's Length Price under section 92CA of the Act of Rs. 8,95,20,495

	
	 
	(Transfer Pricing adjustment) - The Company withdraws its appeal, on the transfer pricing issue as the Company is in agreement with the resolution reached between the US and Indian Competent Authorities.

	
	 
	Further, the Company proposes to pursue the remaining matters as discussed below in its appeal filed before the Commissioner of Income-tax (Appeals) - IV, Hyderabad

	(b)
	 
	Exclusion of communication expenses of Rs. 2,33,80,788. Insurance charges of Rs. 16,70.399 and TP adjustment of Rs. 8,95,20,495 from the export turnover

	(c)
	 
	Addition of other income of Rs. 362,797 to the total turnover;

	(d)
	 
	Loss on sale of assets, provision for gratuity and disallowances under section 438 & 40(a)(ia) have not been added to the profits for arriving at income from business for Rs. 67,52,963

	(e)
	 
	Error in computation of income from business. The learned AO deducted the 10A deduction amount computed from the business profits computed by the Company in its return instead of reducing the same from the business profits computed by him

	(f)
	 
	Imposition of interest u/s 234B


We would be pleased to provide you with any further information that your kindself may require in this regard.
Thanking You,
Yours faithfully,
For Virtusa (India) Private Limited
Authorized Signatory'
In terms with the aforesaid letter submitted before the AO, assessee also submitted a letter before the CIT(A) withdrawing its ground on TP adjustment. As can be seen from the contents of the aforesaid letter, assessee categorically stated that it is withdrawing its appeal in respect of TP adjustment of Rs. 8,95,20,495/. In view of the aforesaid categorical and voluntary statement by assessee in withdrawing its appeal relating to entire TP adjustment of Rs. 8,95,20,495, CIT(A) cannot be blamed for having dismissed assessee's ground on TP adjustment. However, from the facts and materials on record, Viz., MAP order, MAP resolution, at page 601 and 606 of the assessee's paper book, it appears that the MAP resolution, which is under the Indo-US DTAA is in respect of international transactions with Virtusa, USA involving operation cost attributable to US entity of Rs. 78,30,10,895 out of the total operating cost of Rs. 84,32,16,557, which works out to 92.86%. From the aforesaid facts, it appears that MAP resolution is in respect of 92.86% of the operating cost which relate to transactions with Virtusa, USA, thereby giving credence to the fact that balance 7.14% of the operating cost relates to international transaction with other entities i.e. Virtusa, UK. However, since the CIT(A) by taking into cognizance asesssee's letter, dismissed the ground relating to TP adjustment, these facts were not at all examined. Further, it is brought to our notice that assessee also filed a petition u/s 154 of the Act before the CIT(A) seeking rectification of the order which is still pending. In the aforesaid circumstances, we are of the view that the matter needs to be examined by CIT(A) on the issue of TP adjustment of Rs. 63,91,764, which as claimed by assessee, relates to transactions with Virtusa, UK. Accordingly, we remit the issue back to the file of the CIT(A) for deciding afresh after considering all facts and materials to be submitted by assessee as well as available on record and after due opportunity of being heard to the assessee. While doing so, the CIT(A) must also consider assessee's submissions in respect of selection of seven comparables, specifically objected to by the assessee, keeping in view decisions of the ITAT on the issue which assessee will rely upon. Before parting, we need to clarify our aforesaid direction is only in respect of TP adjustment of 63,91,764 claimed to be relating to Virtusa, UK.
8. In the result, assessee's appeal is considered to be partly allowed for statistical purposes.
ITA No. 267/Hyd/2011 by revenue 
9. The department has raised four grounds. Ground Nos. 1 & 4 being general in nature are not required to be adjudicated. Ground No. 2 relates to the direction of CIT(A) in excluding the communication expenses and insurance charges amounting to Rs. 2,23,80,788 both from the export turnover as well as total turnover.
10. We have considered the submissions of the parties and perused the materials on record. This issue is no more res-integra in view of the decision of the Hon'ble Bombay high Court in case of CIT v. Gem Plus Jewellery India Ltd. [2011] 330 ITR 175/[2010] 194 Taxman 192 (Bom.) and the decision of ITAT, Chennai Special Bench in case of ITO v. Saksoft Ltd. [2009] 30 SOT 55 wherein it is held that communication expenses and insurance charges have to be reduced both from the export turnover as well as total turnover while computing deduction u/s 10A of the Act. The decision of the CIT(A) being in consonance with the decisions referred to above, we do not find any infirmity in the order of the CIT(A), which is accordingly upheld. This ground raised by the revenue is dismissed.
11. The next issue as raised in Ground No. 3 relates to action of the CIT(A) in directing the AO to treat the disallowance made of Rs. 67,52,963 u/s 40(a)(ia) and 43B on account of loss on sale of fixed assets, provision for gratuity etc. as part of business profit while computing deduction u/s 10A of the Act.
12. We have considered the submissions of the assessee and perused the materials on record. As can be seen, this issue is squarely covered in favour of the assessee by the decision of the coordinate bench in assessee's own case in ITA No. 16/Hyd/2013, dated 09/10/2013 wherein the coordinate bench has held that disallowances made u/s 40(a)(ia) and 43B, since, enhances the profit of the assessee, have to be treated as part of the eligible business profits for computation of deduction u/s 10A. Accordingly, we uphold the decision of the CIT(A) on this issue.
13. In the result, appeal of the revenue is dismissed.
14. To sum up, appeal of the assessee in ITA No. 269/H/11 is partly allowed for statistical purposes and appeal of the revenue in ITA No. 267/Hyd/11 is dismissed.
JYOTI 

*Matter remanded/In favour of assessee.
IT : Where assessee-company had given loans to parties whose identity had not been proved, their creditworthiness not established and genuineness of transactions not demonstrated, addition made was justified
■■■
[2014] 50 taxmann.com 368 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-VI
v.
T.S. Kishan & Co. Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 1270 OF 2011†
SEPTEMBER  16, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credit (Loans) - Assessment year 2005-06 - Assessing Officer made an addition pertaining to unsecured loans credited in books of account of assessee-company being income from undisclosed sources - Whether where identity of parties to whom assessee had given loan had not been proved, their creditworthiness not established and genuineness of transactions not demonstrated, further assessee was unable to file/give PAN number, details of income-tax returns etc. of said parties, addition made was justified - Held, yes [Para 5] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee-company filed its return of income declaring a loss of Rs. 44,70,307. The Assessing Officer assessed the total loss of Rs. 16,70,307, while reducing the returned loss by making an addition of Rs. 28,00,000 pertaining to unsecured loans credited in the books of account of the assessee being income from undisclosed sources under section 68.

	■ 
	 
	On appeal, the Commissioner (Appeals) allowed said appeal by holding that though assessee was not able to provide the PAN of the parties who have lent the money but had been able to provide all the other material to prove the identity of the party by furnishing the account opening form mentioning the address, photo of one of the lender and the PAN of the introducer of the account. The address as given by the assessee was same as had mentioned in the bank account opening form and all the parties did exist at these address though it had been denied to the inspectors who had gone for the inspection.

	■ 
	 
	Further the genuineness of the transaction was proved by the fact that the money had been received by the assessee from the bank account of the lenders by account payee cheque only as evident from the bank statement of both the parties and assessee. A certificate from the bank had also been submitted before the Assessing Officer which was a part of the affidavit submitted by the assessee.

	■ 
	 
	Therefore, addition on account of unexplained credits under section 68 was deleted.

	■ 
	 
	On appeal, Tribunal dismissed the appeal of the revenue while affirming the findings of the Commissioner (Appeals) in its order.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the instant case, it is seen insofar as the identity is concerned, the assessee could not produce the PAN Number of both the parties. The Assessing Officer, using his power under section 131, had called upon the bankers of the parties to produce the necessary particulars. The banks could only produce the account opening forms and bank statements of the parties. The efforts made by the Assessing Officer and the fact that he was able to procure the bank statement would not justify the finding and conclusion that identity, creditworthiness and genuineness of the transactions stands established.

	■ 
	 
	'B', who acted as an introducer while opening the accounts and who is said to be the son of an old friend and was instrumental for arranging funds, was not produced on the pretext that the assessee was not in best relations with him. This appears to be a ploy for not producing him. His presence definitely would have thrown light on the identity of the parties. At the same time, the Assessing Officer should have invoked section 131 to ensure his presence. The parties who had given loans were not produced. That apart, the Account Numbers being 51706, 51921 are in close proximity and have been opened around the same time. It is surprising that the bank had not even cared to seek the complete details of the parties at the time of the opening of the account like their PAN Number. It is also not disputed by the assessee that the assessee had not paid any interest to the parties for advancing such huge loans. It has also come on record that the parties were not known to the assessee so as to oblige the assessee by advancing interest free loan of substantial amounts. The purpose for which the loans were taken, have not been spelt out by the assessee in his affidavit or otherwise. The Paying back of the so-called loans by way of an account payee cheque is not conclusive, more so, if the aspects narrated above, are considered cumulatively. The facts have to be seen in the context of section 68. Suffice to state, the identity of the parties have not been proved, their creditworthiness not established and genuineness of transactions not demonstrated. In this context the assessee was unable to file/give PAN number, details of income tax returns etc. [Para 5]

	■ 
	 
	The Commissioner (Appeals) and the Tribunal, have committed an error in not properly approaching the issue which fell for their consideration out of the findings rendered by the Assessing Officer. [Para 18]

	■ 
	 
	Accordingly the order of the Tribunal is set aside and restore the order of the Assessing Officer. The question of law is accordingly decided in favour of the revenue and against the respondent-assessee. [Para 19]


CASES REFERRED TO
 
CIT v. Oasis Hospitalities (P.) Ltd. [2011] 333 ITR 119/198 Taxman 247/9 taxmann.com 179 (Delhi) (para 10), A. Govindarajulu Mudaliar v. CIT [1958] 34 ITR 807 (SC) (para 13), CIT v. Durga Prasad More [1971] 82 ITR 540 (SC) (para 14), CIT v. Precision Finance Pvt. Ltd. [1994] 208 ITR 465/[1995] 82 Taxman 31 (Cal.) (para 16) and CIT v. Korley Trading Co. Ltd. [1998] 232 ITR 820 (Cal.) (para 16).
Sanjeev Sabharwal, Sr. Standing Counsel/Sr. Advocate, Ruchir Bhatia and Ms. Swati Thapa, Advocates  for the Appellant. Ved Jain, Advocate and Ms. Pranjal Srivastava, Advocate  for the Respondent.
ORDER
 
V. Kameswar Rao, J. - This appeal by the Revenue under Section 260A of the Income Tax Act, 1961 (Act, for short) pertains to assessment year 2005-06 and emanates from order dated June 14, 2011 passed by the Income Tax Appellate Tribunal, Delhi ('Tribunal', for short) in ITA No. 4938/DEL/2010, whereby the Tribunal while dismissing the appeal filed by the Revenue, confirmed the order of the CIT(A), wherein, it concluded as under:—
"6. We have heard the rival contentions in light of the material produced and precedent relied upon. We find that assessee has duly submitted that the loans were received by cheque and were paid in subsequent assessment years and necessary, evidence in this regard has also been submitted in the shape of the affidavit, bank statement. In these circumstances, we find that the Ld. Commissioner of Income Tax (Appeals)'s action in deleting the addition is justified. Hence, we do not find any infirmity or illegality in the order of the Ld. Commissioner of Income Tax (Appeals) and hence, we uphold the same".
2. The following substantial question of law was framed by this Court on 26.03.2012:
"Whether the Income Tax Appellate Tribunal was right in dismissing the appeal of the Revenue upholding deletion of addition of Rs. 28,00,000/-under Section 68 of the Income Tax Act, 1961".
3. The relevant facts, as emerged from the Assessment order dated December 28, 2007, are that the respondent assessee, i.e., M/s. T.S. Kishan & Co. Ltd., (hereinafter referred to as 'respondent assessee), filed its return of income declaring a loss of Rs. 44,70,307/-. The return was processed under Section 143(1) of the Act and thereafter, a notice was issued under Section 143(2) of the Act, initiating scrutiny assessment proceedings.
4. The Assessment officer vide its order dated December 28, 2007, assessed the total loss of Rs. 16,70,307/-, while reducing the returned loss by making an addition of Rs. 28,00,000/- pertaining to unsecured loans credited in the books of account of the assessee being income from undisclosed sources under Section 68 of the Act. Relevant portion of the Assessment order is reproduced hereunder:
"4. Keeping in view the above position, the assessee was required vide order sheet entry dated 20.12.2007 to prove identification, genuineness and creditworthiness as per the provisions of Sec. 68 of the IT Act, 1961 in respect of both the aforesaid firms i.e. M/s. Shila Textile and M/s. Rajesh Upadhyay & Co. Case was adjourned to 24/12/2007.
5. On 24/12/2007, Shri Dinesh Aggarwal, CA attended the office. But, he could not provide PAN, Address or confirmation of loan taken from M/s. Shila Textile and M/s. Rajesh Upadhyay & Co. The assessee submitted that the subject roans were taken by cheque and the amount of loan was repaid by cheque in the next year i.e. FY 2005-06. The assessee sought time to try again in contacting the aforesaid firms. Proceedings were adjourned to 28.12.2007.
6. On 28/12/2007, the assessee filed an affidavit in which he provided the particulars of loan obtained by cheque and also returned by cheques. I have considered the affidavit as well as other submissions made by the assessee in this regard. But, the fact remains that the assessee has not discharged the onus cast upon it to identify the persons and prove their creditworthiness of having advanced the loan to the assessee. This is the requirement of law as per the provisions contained in Sec. 68 of the IT Act, 1961.
7. Hence, reference is invited to the recent decision of Hon'ble Delhi High Court in the case of CIT Vs Himalaya International Ltd., in which Hon'ble Court has held vide its order dated 30.07.2007 that if the Assessing Officer harbours doubts of the legitimacy of any subscription, he is empowered, nay duty-bound to carry out thorough investigation u/s 68 of the IT Act, 1961. The assessee has to prima facie prove (1) the identity of the credit/subscriber (2) the genuineness` of the transaction (3) the credit worthiness. Further, reference is also invited to the decision of Hon'ble Calcutta High Court in the case of CIT Vs M/s. Precision Finance Pvt. Ltd. (208 ITR 465) & CIT Vs M/s. Korloy Trading Co. Ltd. (232 ITR 820) on the issue in hand.
8. Keeping in view the above discussion, sum of Rs. 28,00,000/- pertaining to unsecured loans credited in the books of account of the assessee during the FY 2004-05 is treated as undisclosed income u/s 68 of the IT Act, 1961."
5. On appeal filed by the assessee, CIT(A) has framed two issues, first being whether the Assessing Officer has erred in law and on facts and was justified in treating unsecured loans of Rs. 28,00,000/- as income of the assessee, and the second being the initiation of penalty proceedings u/s 271(1)(c).
6. CIT(A) vide its order dated September 01, 2010, allowed the above appeal. The findings of the CIT(A) are reproduced hereunder:
'"10. In view of the above, the identity of both the parties i.e. M/s Sheela Textile and Rajesh Upadhyaya & Co stands proved.
11. The Ld. AO has obtained the bank statements of both the parties. From the bank statement it is clear evident that the loan amount is flowing from the above bank accounts of the parties to the account of the assessee by account payees cheque only. Similarly, the repayments by the assessee from its bank account with the Indian Overseas bank are flowing back to both the parties account with Bank of Baroda by account payee cheques only. While issuing the cheques to the assessee, both the parties have the bank account balance with them out of which the money was received by the assessee. In view of this credit worthiness and genuineness also stand proves.
12. Further from the close scrutiny of the above bank statement, it would be observed that there are the frequent transaction in the bank account whereby regular amounts are being deposited and withdrawals made, both by cheque and cash. This shows that both the firms are having some regular business and the money tended to the assessee is out of this business only. The assessee has submitted a detailed affidavit before the learned AO a copy of which is enclosed herewith as Annexure I. This affidavit contains the factual position, copy of ledger accounts of the parties appearing in the books of the assessee, bank statement of the assessee showing receipt and repayment of loans, confirmation from the assessees bank for the repayment of loans and other supporting documents.
13. In a recent Judgment, Honorable Delhi High Court in the case of CIT v/s Dwarkadhish Investment Pvt. Ltd. ITA 9011/2010 dated August 2, 2010 (2010) 6 Taxmann.com 84 (delhi) (A Copy of the order is attached herewith as Annexure IV) held that though in Section 68 proceedings, the initial burden of proof lies on the assessee yet he once proves the identity of the creditors/share applicants by either furnishing their PAN or Income Tax assessment no. and shows the genuineness of transaction by showing money in his books either by way of account payee cheque or by draft or by any other mode than the onus of proof would shift to the revenue. It was also held that just because creditor/share applicant could not be found at address given, and it would not give Revenue right to invoke section 68. Moreover, it was held that it is a settled law that the assessee need not to prove the "source of source".
14. In this case of the assessee though it is not able to provide the PAN of the Parties who have lent the money but had been able to provide all the other material to prove the identity of the party by furnishing the account opening form mentioning the address, photo of one of the lender and the PAN of the introducer of the account. Today when the bank are supposed to follow the KYC norms as stipulated by the Reserve Bank of India, the existence of bogus parties does not arise and that too for an account running since 2001 that is almost for 10 years now. The address as given by the assessee is same as has been mentioned in the bank account opening form and all the parties do exist even today at these address though it has been denied to the inspectors who had gone for the inspection.
15. The genuineness of the transaction is proved by the fact that the money has been received by the assessee from the bank account of the lenders by account payee cheque only as evident from the bank statement of both the parties and assessee. A certificate from the bank has also been submitted before the AO which is forming a part of the affidavit submitted by the assessee.
In view of above it is prayed that the appeal of the assessee may kindly be allowed by deleting the addition of Rs. 28 lacs on account of unexplained credits u/s 68 of Income Tax Act."
"8. I have gone through the assessment order and the detailed written submissions filed by the AR in this regard.
9.1 The assessee has shown receipt of Rs. 28,00,000/- as loans from the following two parties:
	 
	1. Sheela Textiles
	Rs. 5,00,000/-

	 
	2. Rajesh Kumar Upadhaya & Co.
	Rs. 23,00,000/-


9.2 The AO disbelieved the credits on the grounds that identity and creditworthiness of the transactions are not proved. The contentions of the AR are that the amounts were received by way of cheques and the amounts were repaid in the subsequent assessment years apart from stating that necessary evidence was furnished before the AO by way of Affidavit and Bank Statements.
9.3 The AO has not disputed the repayment of loans in subsequent assessment year/s. in the case of ITO v. Shyam Sunder Jajodia [2008] 26 SOT 541 (Delhi), the Hon'ble Tribunal has held that repayment of loan confirms the earlier acceptance of loan.
9.4 After careful consideration of the facts brought on record, the identity, creditworthiness 86 genuineness of the transactions as envisaged u/s 68 are adequately proved. In the light of the above discussion, the action of the AO is not upheld."'
7. Aggrieved by the order dated September 01, 2010 passed by the CIT(A), the Revenue filed ITA No. 4938/Del/2010 before the Tribunal i.e. Income-Tax Appellate Tribunal, New Delhi, wherein the issue raised by the Revenue was that whether the Ld. CIT(A) erred in deleting the addition of Rs. 28,00,000/- on account of unexplained receipts of unsecured loans.
8. The Tribunal vide its order dated June 14, 2011, dismissed the appeal of the Revenue while justifying the findings found by the CIT(A) in its order. The relevant finding of the order passed by the Tribunal are hereunder:
"6. We have heard the rival contentions in light of the material produced and precedent relied upon. We find that assessee has duly submitted that the loans were received by the cheque and were paid in subsequent assessment years and necessary, evidence in this regard has also been submitted in the shape of the affidavit, bank statement. In these circumstances, we find that Ld. Commissioner of Income Tax (Appeals)'s action in deleting is justified. Hence, we do not find any infirmity or illegality in the order of the Ld. Commissioner of Income Tax (Appeals) and hence, we uphold the same."
9. Aggrieved by the order passed by the Tribunal, revenue filed the present appeal inter alia on the following grounds:
	a. 
	 
	Order of CIT(A) as well as the Tribunal is a non speaking order.

	b. 
	 
	The Tribunal as well as CIT(A) erred in coming to the conclusion that the assessee had discharged the initial onus which lay upon him in terms of Section 68 of the Act.

	c. 
	 
	The Tribunal as well as the CIT(A) completely failed to take note of the fact that no credible evidence in respect of these firms was brought on record to establish their identity, genuineness of the transaction and credit worthiness of such firms.

	d. 
	 
	The Tribunal as well as CIT(A) erred in relying upon the affidavit filed by the assessee which was a self serving evidence and placing too much reliance on the bank statement produced of the firms to prove identity and genuineness.


10. Mr. Sanjeev Sabharwal, learned counsel for the appellant-Revenue would submit that the assessee has failed to discharge the onus in proving the identity, genuineness of the transactions and creditworthiness of the parties. According to him, the Assessing Officer has rightly treated the income from other sources and made an addition. He would further state that the CIT(A) and the Tribunal have not appreciated the facts in proper prospective while concluding in favour of the assessee. According to him, the finding of the CIT(A) and the Tribunal that the assessee has repaid the loan in subsequent year was without ascertaining whether interest was paid by the assessee for the loans; the reliance placed by the CIT(A) on the affidavit of the assessee which is a self-serving evidence, was untenable. The reliance on the bank statements of the parties by the CIT(A) could not prove the identity, genuineness on the transactions; the parties were found to be non-existent at the given address. According to him, the tests laid down by this Court in the case of CIT v. Oasis Hospitalities (P.) Ltd. [2011] 333 ITR 119/198 Taxman 247/9 taxmann.com 179 have not been satisfied.
11. On the other hand, Mr. Ved Jain, learned counsel for the respondent-assessee supports the conclusion of the CIT(A) and the Tribunal. He would state that the assessee could able to prove the identify and genuineness of the transactions through the account details of the parties from where the loan was advanced. He relied upon affidavit filed by the assessee with regard to the transactions. He would further state that the genuineness of the loan of Rs. 42,05,000/- which was also arranged by Mr. Bharat Kaushik has been accepted by the Assessing Officer and there was no reason for the Assessing Officer to reject loans for Rs. 28 lakhs.
12. Having heard the learned counsel for the parties, before we deal with the rival submissions, the position of law is as under:
13. Section 68 of the Income Tax Act, 1961 ('Act' in short), empowers the Assessing Officer to treat the income credited in the books of accounts of the assessee for any previous year if there is no plausible explanation by the assessee about the nature and source of such income or if the explanation given is not satisfactory. Once it is explained, it is for the Assessing Officer to consider the same and form an opinion about the genuineness of the whole transactions. Such an opinion must be based on cogent evidence i.e. material produced by the assessee. In A. Govindarajulu Mudaliar v. CIT [1958] 34 ITR 807 (SC), it was held that it is not necessary for the department to adduce evidence to show from which sources the income was derived and as to why it should be treated as undisclosed income. If the assessee fails to prove satisfactory the source and nature of certain amount of cash received through the accounting year, the ITO is entitled to draw an inference that the receipts are of an assessable nature. Therefore, the burden of proving the source of such income is on the assessee.
14. In CIT v. Durga Prasad More [1971] 82 ITR 540 (SC), it was held that the discharge of onus is dependent on the facts and circumstances of each case. Whether the initial onus is discharged or not that has to be ascertained from the materials on record. Once the initial onus is discharged, the onus shifts on the Revenue. Then, it is for the Revenue to act on it and until it comes to a finding that the explanation is insufficient and unsatisfactory, it could either ask for further explanation or could come to a decision on the basis of such material, but it is also a necessity or incumbent on the taxing authority to discharge their duty before fastening liability on the assessee. Therefore, when the materials are placed before it, the Revenue is duty bound to look into the same.
15. In the present case, it is seen insofar as the identity is concerned, the assessee could not produce the PAN Number of both the parties. The Assessing Officer, using his power under Section 131 of the Act, had called upon the bankers of the parties to produce the necessary particulars. The banks could only produce the account opening forms and bank statements of the parties. We do not think that the efforts made by the Assessing Officer and the fact that he was able to procure the bank statement would justify the finding and conclusion that identity, creditworthiness and genuineness of the transactions stands established. The findings recorded by the Assessing Officer and which remained unnoticed are telling and unequivocal. Attempts made by the Assessing Officer to serve the parties at 17/4, Mathura Road, New Delhi proved futile. This position is admitted and it is accepted by the counsel for the respondent that the address mentioned was correct. Mr. Bharat Kaushik, who acted as an introducer while opening the accounts and who is said to be the son of an old friend and was instrumental for arranging funds, was not produced on the pretext that the assessee was not in best relations with him. This appears to be a ploy for not producing him. His presence definitely would have thrown light on the identity of the parties. We also note, at the same time, the Assessing Officer should have invoked Section 131 of the Act to ensure his presence. The parties who had given loans of Rs.28 lacs namely Sheela Textile and Rajesh Upadhyaya & Co. were not produced. That apart, we note the Account Numbers being 51706, 51921 are in close proximity and have been opened around the same time. It is surprising that the bank had not even cared to seek the complete details of the parties at the time of the opening of the account like their PAN Number. It is also not disputed by the learned counsel for the assessee that the assessee had not paid any interest to the parties for advancing such huge loans. It has also come on record that the parties were not known to the assessee so as to oblige the assessee by advancing interest free loan of substantial amounts. The purpose for which the loans were taken, have not been spelt out by the assessee in his affidavit or otherwise. The Paying back of the so called loans by way of an Account payee cheque is not conclusive, moreso, if the aspects narrated above, are considered cumulatively. The facts have to be seen in the context of Section 68 of the Act. Suffice to state, the identity of the parties have not been proved, their creditworthiness not established and genuineness of transactions not demonstrated. In this context the respondent assessee was unable to file/give PAN number, details of income tax returns etc.
16. The Calcutta High Court in the case of CIT v. Precision Finance (P.) Ltd. [1994] 208 ITR 465 has held that it is for the assessee to prove the identity of the creditors, their creditworthiness and genuineness of the transactions. Mere furnishing of particulars is not enough. It was found, in that case, on enquiry by the ITO that the assessee was not traceable and there was no such file. The first ingredient as to the identity was not established. Similar view was taken by the same High Court in the case of CIT v.  Korley Trading Co. Ltd. [1998] 232 ITR 820 wherein, the High Court held the creditors should be identified; there should be creditworthiness, genuineness of the transactions. The furnishing of income tax file number is not enough to prove the genuineness of cash credit.
17. We also note in agreement the judgment of this Court as relied upon by Mr. Sanjeev Sabharwal in support of his case in CIT v. Oasis Hospitalities (P.) Ltd. (supra) wherein, this Court has held as under:
"11. It is clear from the above that the initial burden is upon the Assessee to explain the nature and source of the share application money received by the Assessee. In order to discharge this burden, the Assessee is required to prove:
	(a)
	 
	Identity of shareholder;

	(b)
	 
	Genuineness of transaction; and

	(c)
	 
	Credit worthiness of shareholders.


12. In case the investor/shareholder is an individual, some documents will have to be filed or the said shareholder will have to be produced before the AO to prove his identity. If the creditor/subscriber is a company, then the details in the form of registered address or PAN identity, etc. can be furnished.
13. Genuineness of the transaction is to be demonstrated by showing that the Assessee had, in fact, received money from the said shareholder and it came from the coffers from that very shareholder. The Division Bench held that when the money is received by cheque and is transmitted through banking or other indisputable channels, genuineness of transaction would be proved. Other documents showing the genuineness of transaction could be the copies of the shareholders register, share application forms, share transfer register, etc.
14. As far as creditworthiness or financial strength of the credit/subscriber is concerned, that can be proved by producing the bank statement of the creditors/subscribers showing that it had sufficient balance in its accounts to enable it to subscribe to the share capital. This judgment further holds that once these documents are produced, the Assessee would have satisfactorily discharge the onus cast upon him. Thereafter, it is for the AO to scrutinize the same and in case he nurtures any doubt about the veracity of these documents to probe the matter further. However, to discredit the documents produced by the Assessee on the aforesaid aspects, there has to be some cogent reasons and materials for the AO and he cannot go into the realm of suspicion."
18. The CIT(A) and the Tribunal, in our view, have committed an error in not properly approaching the issue which fell for their consideration out of the findings rendered by the Assessing Officer. In such a situation, it has to be held that they have committed substantial error of law in interfering with the order of the Assessing Authority without any proper basis.
19. In view of the aforesaid, we are therefore convinced that interference is required by this Court in this appeal. We accordingly set aside the order of the Tribunal and restore the order of the Assessing Officer. The question of law is accordingly decided in favour of the appellant-Revenue and against the respondent-assessee.
20. The appeal is disposed of.
21. No costs.
PAMPA 

*In favour of revenue.
†Arising out of order of Tribunal IT Appeal No. 4938/Delhi/2010, dated 14-6-2011. 
IT: Where assessee had availed loan from bank for acquiring property other than self occupied one, whole of interest payable on borrowed capital would be allowable
■■■
[2014] 51 taxmann.com 240 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'E'
Smt. Tupur Chatterji
v.
Assistant Commissioner of Income-tax-11 (1), Mumbai*
I.P. BANSAL, JUDICIAL MEMBER 
AND RAJENDRA, ACCOUNTANT MEMBER 
IT APPEAL NO.1440 (MUM.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  16, 2014 
Section 24 of the Income-tax Act, 1961 - Income from house property - Deductions (Interest) - Assessee was owner of two properties, one had been considered to be self occupied property and other was vacant property upon which Assessing Officer had computed deemed house property income of Rs.1.40 lakhs - For buying this vacant property, assessee had obtained loan from bank for which interest of Rs.3.51 lakhs was paid - Assessing Officer allowed interest payment of Rs.1.40 lakhs - Whether case of assessee falls within ambit of clause (b) of section 24 in which there is no limit for allowability of interest and condition is that said property should inter alia be acquired out of borrowed capital and interest payable on such borrowed capital would be an allowable deduction - Held, yes - Whether, thus, interest deductible in respect of said vacant property could not be restricted to any amount less than interest paid by assessee - Held, yes [Para 6.1][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was owner of two properties, one of which is flat at Bandra and the other Nestle property. 

	■ 
	 
	Flat at Bandra has been considered to be self occupied property and property in Nestle is vacant property upon which the Assessing Officer has applied ALV at 7 per cent of book value of the property and computed deemed house property income of Rs.1.40 lakhs.

	■ 
	 
	For buying aforementioned property the assessee had obtained loan from the bank for which interest of Rs.3.50 lakhs was paid, which was restricted by the Assessing Officer to a sum of Rs.1.40 lakhs on the ground that assessee could not be allowed a cumulative deduction more than Rs.1.50 lakhs as per second proviso to section 24.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the action of the Assessing Officer. 

	■ 
	 
	On further appeal, the assessee contended that its claim is allowable in its entirety in accordance with clause (b) of section 24. He submitted that the restriction of Rs.1.50 lakhs is with regard to property on which sub-section (2) of section 23 is applicable. As per the assessee, it was his case that only property in the shape of flat at Bandra will fall within the ambit of section 23(2) and the restriction of interest would be applicable to that property and in respect of Nestle property no interest limit is fixed by the statute, hence the Commissioner (Appeals) erred in not allowing the full interest of Rs. 3.50 lakhs paid for second property.


HELD
 
	■ 
	 
	According to section 24(b), where the property is acquired, constructed, repaired or renewed or constructed with the borrowed capital then any interest payable on such borrowed capital would be an allowable deduction. The restriction of Rs.1.50 lakhs described in second proviso is with reference to the property which is referred in sub-section (2) of section 23. Section 23(2) would be applicable to a house or part of the house which either is in the occupation of the owner for the purpose of his residence or the same is not actually occupied by the owner for the reason that owning to his employment, business or provision carried on at any other place and he is to reside at that other place in building not belonging to him and annual letting value of such property would be taken as nil. 

	■ 
	 
	Undisputedly, the flat at Bandra falls under the category of property mentioned in section 23(2) as the Assessing Officer did not assess the annual letting value of the said property as income of the assessee. Therefore, provisions of second proviso to section 24 would not be applicable and the case of the assessee would fall within clause (b) of section 24 in which there is no limit for allowability of the interest and the condition is that the said property should inter alia be acquired out of borrowed capital. 

	■ 
	 
	In the instant case as per submissions of the assessee before the Assessing Officer the assessee has paid interest of Rs.3.50 lakh as interest for Nestle Property. Therefore, interest deductible out of annual letting value of Nestle property could not be restricted to any amount less than the interest paid by the assessee. 

	■ 
	 
	Therefore, ground of the assessee is allowed and the Assessing Officer is directed to give full deduction of interest paid by the assessee which is claimed to be a sum of Rs.3.50 lakhs. [Para 6.1]

	■ 
	 
	In the result, appeal filed by the assessee is partly allowed.[Para 7]


Mandar Vaidya  for the Appellant. Neil Philip  for the Respondent. 
ORDER
 
I.P. Bansal, Judicial Member - This is an appeal filed by the assessee. It is directed against order passed by Ld. CIT(A)-3, Mumbai dated 23/12/2011 for assessment year 2008-09. Grounds of appeal read as under:
	1.
	 
	On the facts and in the circumstances of the case, the learned Commissioner of Income Tax (Appeals) -3, Mumbai erred in not giving directions to the AO to adopt Municipal Rateable Value for computing. income of second property, acquired during the year, which remained idle, on the ground that the details of ALV were not furnished by the appellant. The AO may be directed to adopt Municipal Rateable Value for second property as per the decision of the jurisdictional Bombay High Court in the case of M. V Sonavala v. CIT  (177 ITR 246)

	2.
	 
	On the facts and in the circumstances of the case, the learned CIT(A)-3 Mumbai erred in not allowing the full interest of Rs.3,50,641/- paid for the second property, as the same was treated as deemed let out by the AO.


2. Ld. AR of the assessee did not press Ground No. 1, therefore, the same is dismissed as not pressed.
3. Apropos Ground No.2, the facts are that the assessee is owner of two properties, one of which is Flat No. 101, Marble Arch, Pali Hill, Bandra and the other is 203, Nestle-1, A-Wing, P.B.Marg, Mumbai. Flat at Bandra has been considered to be self occupied property and property in Nestle is vacant property upon which AO has applied ALV at 7% of book value of the property and computed deemed house property income of Rs.1,40,185/- as per following calculation:
	Book Value of the property
	57,22,000/-

	7% of the book value of the property
	4,00,540/-

	Less: 30% Standard Dedcution
	1,20,162/-

	Less : Interest paid
	1,40,193/-

	Deemed House Property Income
	1,40,185/-


3.1 For buying aforementioned property the assessee had obtained loan from the bank for which interest of Rs.3,50,641/- was paid, which was restricted by the AO to a sum of Rs.1,40,193/- on the ground that assessee could not be allowed a cumulative deduction more than Rs.1,50,000/- as per second proviso to section 24 of the Income Tax Act, 1961 (the Act). The Ld. CIT(A) has upheld the action of A.O. The assessee is aggrieved, hence has filed aforementioned ground No.2.
4. After narrating the facts it was submitted by Ld. AR that the claim of the assessee is allowable in its entirety in accordance with clause (b) of section 24 of the Act. He submitted that the restriction of Rs.1,50,000/- is with regard to property on which sub-section (2) of section 23 is applicable. Ld. AR referred to the provisions of section 24 as well as section 23(2) of the Act and it was his case that only property in the shape of Flat at Bandra will fall within the ambit of section 23(2) and the restriction of interest would be applicable to that property and in respect of Nestle Property no interest limit is fixed by the statute.
5. On the other hand, Ld. DR relied upon the order passed by A.O and Ld. CIT(A).
6. We have heard both the parties and their contentions have carefully been considered. To understand the controversy it will be relevant to reproduce section 24 and 23 of the Act.
"Section 24. Deductions from income from house property—(1) Income chargeable under the head " income from house property " shall, subject to the provisions of sub-section (2), be computed after making the following deductions, namely:—
(i) in respect of repairs,—
	(a)
	 
	where the property is in the occupation of the owner, or where the property is let to a tenant and the owner has undertaken to bear the cost of repairs, a sum equal to one-sixth of the annual value;

	(b)
	 
	where the property is in the occupation of a tenant who has undertaken to bear the cost of repairs,—

	(i)
	 
	the excess of the annual value over the amount of rent payable for a year by the tenant; or

	(ii)
	 
	a sum equal to one-sixth of the annual value, whichever is less;

	(iii)
	 
	the amount of any premium paid to insure the property against risk of damage or destruction;

	(iv)
	 
	where the property is subject to a mortgage or other capital charge, the amount of any interest on such mortgage or charge;

	(v)
	 
	where the property is subject to an annual charge, not being a capital charge, the amount of such charge;

	(vi)
	 
	where the property is subject to a ground rent, the amount of such ground rent;

	(vi)
	 
	where the property has been acquired, constructed, repaired, renewed or reconstructed with borrowed capital, the amount of any interest payable on such capital;

	(viii)
	 
	any sums paid on account of land revenue in respect of the property;

	(ix)
	 
	any sums spent to collect the rent from the property, not exceeding six per cent. of the annual value of the property;

	(x)
	 
	where the property is let and was vacant during a part of the year, that part of the annual value which is proportionate to the period during which the property is wholly unoccupied or, where the property is let out in parts, that portion of the annual value appropriate to any vacant part, which is proportionate to the period during which such part is wholly unoccupied; and

	(xi)
	 
	subject to such rules as may be made in this behalf, the amount in respect of rent from property let to a tenant which the assessee cannot realise.


(2) The total amount deductible under sub-section (1) in respect of property of the nature referred to in sub-section (3) of section 23 shall not exceed the annual value of the property as determined under section 23.
Section 23. Annual value how determined.—(1) For the purposes of section 22, the annual value of any property shall be deemed to be the sum for which the property might reasonably be expected to let from year to year:
Provided that where the property is in the occupation of a tenant and the taxes levied by any local authority in respect of the property are, under the law authorising such levy, payable wholly by the owner, or partly by the owner and partly by the tenant, a deduction shall be made equal to the part, if any, of the tenant's liability borne by the owner.
Explanation. — For the purposes of this sub-section in the case of a property the construction of which was completed before the 1st day of April, 1950, the total amount of such taxes, and in the case of any other property, one-half of the total amount of such taxes shall be deemed to be the tenant's liability:
Provided further that in the case of a building comprising one or more residential units the erection of which is begun and completed after the 1st day of April, 1961, the annual value as determined under this sub-section shall, for a period of three years from the date of completion of the building, be reduced by a sum equal to the aggregate of--
	(i)
	 
	in respect of any residential unit whose annual value as so determined, does not exceed six hundred rupees, by the amount of such annual value;

	(ii)
	 
	in respect of any residential unit whose annual value as so determined exceeds six hundred rupees, by an amount of six hundred rupees;


so, however, that the income in respect of any residential unit is in no case a loss.
(2) Where the property is in the occupation of the owner for the purposes of his own residence, the annual value shall first be determined as in sub-section (I) and further be reduced by one-half of the amount so determined or one thousand eight hundred rupees, whichever is less:
Provided that where the sum so arrived at exceeds ten per cent. of the total income of the owner, the excess shall be disregarded.
Explanation. -- Where any such residential unit as is referred to in the second proviso to sub-section (I) is in the occupation of the owner for the purposes of his own residence, nothing contained in that proviso shall apply in computing the annual value of that residential unit.
(3) Where the property referred to in sub-section (2) consists of one residential house only and it cannot actually be occupied by the owner by reason of the fact that owing to his employment, business or profession carried on at any other place, he has to reside at that other place in a building not belonging to him, the annual value of such house shall--
	(a)
	 
	if the house was not actually occupied by the owner during the whole of the previous year, be taken to be nil, or

	(b)
	 
	if the house was actually occupied by the owner for a fraction of the previous year, be taken to be that fraction of the annual value determined under sub-section (2):


Provided that the following conditions are in either case fulfilled:--
	(i)
	 
	the house is not actually let, and

	(ii)
	 
	no other benefit therefrom is derived by the owner."


6.1 According to section 24(b), where the property is acquired, constructed, repaired or renewed or constructed with the borrowed capital then any interest payable on such borrowed capital would be an allowable deduction. The restriction of Rs.1,50,000/- described in second proviso is with reference to the property which is referred in sub-section (2) of section 23. Section 23(2) would be applicable to a house or part of the house which either is in the occupation of the owner for the purpose of his residence or the same is not actually occupied by the owner for the reason that owning to his employment, business or provision carried on at any other place and he is to reside at that other place in building not belonging to him and ALV of such property would be taken as nil. Undisputedly, the flat at Bandra falls under the category of property mentioned in section 23(2) of the Act as AO did not assess the ALV of the said property as income of the assessee. Therefore, provisions of second proviso to section 24 would not be applicable and the case of the assessee would fall within clause (b) of section 24 in which there is no limit for allowability of the interest and the condition is that the said property should inter-alia be acquired out of borrowed capital. In the present case as per submissions of the assessee before AO vide letter dated 13/09/2010 which are reproduced in para-4.4 of the assessment order the assessee has paid interest of Rs.3,50,641/- as interest for Nestle Property. Therefore, interest deductible out of ALV of Nestle property could not be restricted to any amount less than the interest paid by the assessee. Therefore, ground No.2 of the assessee is allowed and AO is directed to give full deduction of interest paid by the assessee which is claimed to be a sum of Rs.3,50,641/-. Ground No.2 is allowed.
7. In the result, appeal filed by the assessee is partly allowed.
JYOTI 

*Partly in favour of assessee.
IT : Where Assessing Officer submitted remand report after a gap of more than six months and said report did not deal with merits submitted by assessee, addition was not to be allowed
■■■
[2014] 52 taxmann.com 28 (Delhi) 
HIGH COURT OF DELHI 
Commissioner of Income-tax-I
v.
Bhagat Steel & Forging (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 510 OF 2012
SEPTEMBER  16, 2014 
Section 143, read with section 144, of the Income-tax Act, 1961 - Assessment - On remand (Remand Report) - Assessment year 2006-07 - Whether, where Assessing Officer was required to submit a remand report verifying authenticity of facts on merits stated by assessee and he was required to verify books of accounts, however remand report was submitted after a gap of more than six months and said report only dealt with issue of address and service of notice but did not deal with merits, addition made was not justified - Held, yes [Paras 6,7 & 9] [In favour of assessee] 
FACTS
 
	■ 
	 
	The best judgment assessment order under section 144 recorded that notices under section 143(2) were issued and served by affixture. Thereafter, questionnaire was issued alongwith notice under section 142(1), but no compliance was made. Another notice was sent at the address of the assessee-company, but there was no response. Addition of Rs. 90, lakhs was made on account of fresh investments as details with regard to the same were not available. The Assessing Officer noticed that there was increase in liabilities but he did not make any adjustment or addition on the said account. The loss return of Rs. 3.67 lakhs was thus subject to addition of Rs. 90 lakhs and the net income was assessed at Rs. 86.32 lakhs.

	■ 
	 
	On appeal, the Commissioner (Appeals) referred to the documents placed on record and the contention of the assessee that investment of Rs. 90 lakhs in the two sister concerns; could be easily explained. He observed that the payments were made by way of cheque or by bank transfer. The assessee had established sources in the form of secured loan from Bank unsecured loan lakhs and advance for sale of land from unrelated and a third party. Accordingly, the addition was deleted on merits holding that the investment stands explained.

	■ 
	 
	On second appeal, the Tribunal indicted that the Departmental Representative had proceeded and argued on the basis that the Commissioner (Appeals) had annulled the assessment, which was factually incorrect.As noticed, the Commissioner (Appeals) examined merits and deleted the addition on merits. 

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	When the matter had come up for hearing it had been asked the revenue to state and consider whether the Commissioner (Appeals) had called for remand report on the contention raised by the assessee that investment of Rs. 90 lakhs was made from the advance received of Rs. 2 crores from 'A'. As noticed above, the original file has been produced. It is stated by the revenue that the agreement between the assessee and 'A' is not on record. What is available on record is letter written by the Commissioner (Appeals) to the ITO. The said letter refers to the manner in which the service was effected without ascertaining the proper address of the assessee. The Assessing Officer was required to submit a remand report verifying the authenticity of facts on merits stated by the assessee. The Assessing Officer was required to verify the books of account as is done in scrutiny cases. In case any irregularity in the books of account was noticed, remedial action it was stated would be taken at the first appellate stage. [Para 6]

	■ 
	 
	The remand report it appears was submitted after a gap of more than six months.The said remand report refers to the issue with regard to address and service of notice. It does not deal with the contention of the assessee on merits.It is silent on the said aspect. [Para 7]

	■ 
	 
	The revenue was the appellant before the Tribunal and in case there was any error or mistake as relevant papers had not been forwarded to the Assessing Officer for remand, this factum should have been highlighted. It was not stand and highlighted before the Tribunal why the remand report did not deal with the merits. The Tribunal in view of the factual finding recorded by the Commissioner (Appeals) and as the revenue was not able to controvert and deny the said finding, had no option but to dismiss the appeal. [Para 8]

	■ 
	 
	In view of the aforesaid factual position, there is no reason to interfere with the order of the Tribunal. This case again reveals that the record maintenance by the revenue is not of a desired and acceptable level.The file in question produced is page numbered, but it is apparent that several papers and documents are missing. The revenue cannot claim that they had not received letters and the application under rule 46A as these are specifically mentioned by the Assessing Officer himself in his letter. The first letter asking for remand report took the Assessing Officer more than six months to respond to the said letter, but the response was not complete.It did not refer to the merits and only dealt with the question of change of address.In view of the aforesaid factual position, the appeal is dismissed. [Para 9]


Rohit Madan, Advocate  for the Appellant. 
JUDGMENT
 
Sanjiv Khanna, J. - The matter was adjourned to enable the counsel for the appellant-Revenue to ascertain the factual matrix and produce original records, which have been produced.
2. The Assessment Year in question is 2006-07 and the respondent-assessee had filed return declaring loss of Rs.3,67,316/- on 31st March, 2007.
3. The best judgment assessment order under Section 144 of the Income Tax Act, 1961 (Act, for short) dated 26th December, 2008 records that notices under Section 143(2) of the Act were issued and served by affixture on 28th November, 2007. Thereafter, questionnaire was issued on 31st April, 2008 along with notice under Section 142(1), but no compliance was made. On 9th July, 2008, another notice was sent at the address of the assessee company, but there was no response. The assessment order states that the address of the respondent-assessee was confirmed from the data for the next Assessment Year, i.e., 2007-08 and notice was sent, but it was returned back unserved with the remark that no such company existed on the said address. Addition of Rs.90,00,000/- was made on account of fresh investments as details with regard to the same were not available. The Assessing Officer noticed that there was increase in liabilities of Rs. 83,26,284/-, but he did not make any adjustment or addition on the said account. The loss return of Rs.3,67,316/- was thus subjected to addition of Rs.90,00,000/- and the net income was assessed at Rs.86,32,684/-. 
4. The respondent-assessee filed an appeal and the Commissioner of Income Tax (Appeals) in his order dated 30th August, 2010 has observed that notice served by affixture on 28th November, 2007 does not specify the witnesses who were present. Further, the respondent-assessee by 28th November, 2007 had already filed their income tax return for the Assessment Year 2007-08 on 12th November, 2007 indicating a different or new address. The Commissioner of Income Tax (Appeals) observed that the Assessing Officer should have verified the address from new return in view of the factual matrix, but he did not do so and even subsequent notices dated 31st January, 2008 and 9th July, 2008 were sent on the wrong or earlier address. Subsequently, notice dated 24th September, 2008 was sent for appearance on 29th September, 2008 by speed post, but the said notice could not be served on the respondent-assessee. However, Commissioner of Income Tax (Appeals) did not annul the assessment on this ground, but referred to the documents placed on record and the contention of the respondent-assessee that investment of Rs.90,00,000/- in the two sister concerns; Crown Developers of Rs.50,00,000/- and Crown Buildtech Private Limited of Rs.40,00,000/- could be easily explained. He observed that the payments were made by way of cheque or by bank transfer. The respondent-assessee had established sources in the form of secured loan from ICICI Bank of Rs.10.77 lacs, unsecured loan of Rs.12.25 lacs and advance of Rs.2 crores for sale of land from Amazing Realter Limited, unrelated and a third party. Accordingly, the addition was deleted on merits holding that the investment of Rs.90,00,000/- stands explained.
5. Aggrieved, Revenue preferred an appeal along with appeal against the order deleting penalty for concealment under Section 271(1)(c) of the Act. Paragraphs 6 to 8 of the order of the Income Tax Appellate Tribunal (Tribunal, for short) indicate that the Departmental Representative had proceeded and argued on the basis that the Commissioner of Income Tax (Appeals) had annulled the assessment, which is factually incorrect. As noticed above, the Commissioner of Income Tax (Appeals) examined merits and deleted the addition on merits.
6. When the matter had come up for hearing yesterday, we had asked the counsel for the Revenue to state and consider whether the Commissioner of Income Tax (Appeals) had called for remand report on the contention raised by the respondent-assessee that investment of Rs.90,00,000/- was made from the advance received of Rs.2 crores from M/s Amazing Realter Limited. As noticed above, the original file has been produced before us. It is stated by the counsel for the Revenue that the agreement between the respondent-assessee and Amazing Realter Limited is not on record. What is available on record is letter dated 4th November, 2009 written by the Commissioner of Income Tax (Appeals) to the ITO, Ward 2(4). The said letter refers to the manner in which the service was effected without ascertaining the proper address of the respondent- assessee. The Assessing Officer was required to submit a remand report verifying the authenticity of facts on merits stated by the respondent- assessee. The Assessing Officer was required to verify the books of accounts as is done in scrutiny cases. In case any irregularity in the books of accounts was noticed, remedial action it was stated would be taken at the first appellate stage. The exact wordings in the second half of the said letter is as under:— 
"...You are therefore requested to verify the assessment records of the assessee and submit a Remand Report on the veracity of the facts given by the AR of the assessee, since I could not set aside the assessment to you. You should also verify the books of accounts of the assessee as is done in the routine manner in a scrutiny case. If you detect any irregularity in books of accounts, so that remedial action can be taken at the first appellate stage. We can retrieve any loss of revenue by our joint endeavour if you are together at this stage. You may feel free and bring the assessment records and let us discuss any point if anything comes to your mind after going through the return of income and the books of accounts of the assessee. Your Remand Report should reach the undersigned by 10th Dec., 2009 as the case is fixed for hearing on 15th Dec, 09. You may give assessee necessary opportunity to produce books of accounts and relevant documents before you."
7. The remand report it appears was submitted after a gap of more than six months by letter dated 24th June, 2010. The said remand report refers to the issue with regard to address and service of notice. It does not deal with the contention of the respondent-assessee on merits. It is silent on the said aspect. The remand report dated 24th June, 2010 also refers to reminder Nos. 286 dated 27th January, 2010 and 17 dated 19th April, 2010 enclosing therewith an application under Rule 46A of the Income Tax Rules, 1962. The said letters dated 27th January, 2010 and 19th April, 2010 are not available in the records though these letters must have been written by the Commissioner of Income Tax (Appeals) to the Assessing Officer as they have been mentioned by the Assessing Officer in his remand report dated 24th June, 2010. Copy of the application under Rule 46A of the Rules is also not available on record and we do not know what documents and particulars were filed.
8. Revenue was the appellant before the Tribunal and in case there was any error or mistake as relevant papers had not been forwarded to the Assessing Officer for remand, this factum should have been highlighted. It was not stated and highlighted before the Tribunal why the remand report did not deal with the merits. The Tribunal in view of the factual finding recorded by the Commissioner of Income Tax (Appeals) and as the Revenue was not able to controvert and deny the said finding, had no option but to dismiss the appeal. The finding recorded in paragraph 8 of the order passed by the Tribunal reads as under:— 
"8. We have carefully considered the submissions of the learned DR. We have also carefully gone through the assessment order as well as the order passed by the CIT (A). The order passed by the Assessing Officer, as mentioned earlier is an ex parte order. There is a reference of remand proceedings in the order of CIT (A) in para 3.2 of his order, but, he has not mentioned whether or not the Assessing Officer has commented upon the merits of the additional evidence submitted by the assessee on facts that the source of the said amount of Rs.90 lakhs was advance received by the assessee of Rs.2 crore against sale of land to a third party. Though learned CIT (A) has referred that the first service of notice by affixture cannot be held to be valid, but, he has not quashed the assessment on this ground. Learned CIT (A) has deleted the addition on merits. Therefore, we find that the ground No. 1 raised by the department is misconceived. So far as it relates to merits, we found that the details which have been provided in the above part of this order clearly reveal that the source of the advance made by the assessee to its sister concerns is advance received against sale of land and thus investment made by the assessee with its sister concerns stands explained. No contrary evidence has been produced by the revenue to suggest that what has been held by learned CIT (A) is contrary to the facts. Therefore, we see no justification in interfering with the findings recorded by the learned CIT (A) that addition on merit was not sustainable. Therefore, we decline to interfere and the second ground raised by the revenue is also dismissed."
9. In view of the aforesaid factual position, we are not inclined to interfere with the order of the Tribunal. This case again reveals that the record maintenance by the Revenue is not of a desired and acceptable level. The file in question produced before us is page numbered, but it is apparent that several papers and documents are missing. The Revenue cannot claim that they had not received letters dated 27th January, 2010 and 19th April, 2010 and the application under Rule 46A as these are specifically mentioned by the Assessing Officer himself in his letter dated 24th June, 2010. The first letter asking for remand report is dated 4th November, 2009 and it took the Assessing Officer more than six months to respond to the said letter, but the response was not complete. It did not refer to the merits and only dealt with the question of change of address. In view of the aforesaid factual position, the appeal is dismissed.
RANJAN 

*In favour of assessee.
IT: Where assessee had paid excess amount chargeable to tax on account of mistake, assessee would be entitled for interest on refund of said excess amount paid
■■■
[2015] 53 taxmann.com 18 (Bombay) 
HIGH COURT OF BOMBAY 
Chetan N. Shah
v.
M.K. Moghe, Commissioner of Income-tax-1, Mumbai*
M.S. SANKLECHA AND N. M. JAMDAR, JJ. 
WRIT PETITION NO. 2740 OF 2005
SEPTEMBER  16, 2014 
Section 244A of the Income-tax Act, 1961 - Refunds - Interest on (Excess amount paid) - Assessment year 1995-96 - Assessee filed an application for revision in which he pointed out that in his original return of income, he had declared an amount in excess of income chargeable to tax - This excess declaration was on account of mistake on part of assessee - Commissioner accepted assessee's contention; however, claim for interest made by assessee on refund of excess amount was rejected - Whether assessee would be entitled for interest claimed on excess amount paid from date of filing of revision application upto date of refund - Held, yes [Para 16] [In favour of assessee] 
Circulars and Notifications : CBDT Circular No. 549, dated 31-10-1989
FACTS
 
	■ 
	 
	The assessee filed an application for revision to the Commissioner under section 264 in respect of relevant assessment year. In its revision application, the assessee pointed out that the original return of income filed for the said assessment year, he had declared an amount of Rs. 12.99 lakhs in excess of the income chargeable to tax. This excess declaration of income was on account of mistake as is evident from the fact that the above amount of Rs. 12.99 lakhs was voluntarily subjected to tax in the assessment years 1994-95 and 1996-97. 

	■ 
	 
	The Commissioner accepted the assessee's contention that an amount of Rs. 12.99 was offered in excess of income chargeable to taxable for assessment year 1995-96. Consequently, reduced the taxable income for assessment year 1995-96 from Rs. 48.24 lakhs to Rs. 35.25 lakhs. However, the claim for interest made by the assessee on the refund of the excess amount was rejected.

	■ 
	 
	On writ:


HELD
 
	■ 
	 
	The Assessing Officer has been given no discretion in the matter of granting interest. The amount of interest has to be paid to an assessee in terms of section 244A. The only limitation provided therein under section 244A is under sub-section 2 thereof which mandates that where any refund result to an assessee, while computing the interest payable thereon, the delay which is attributable to the assessee, in obtaining the refund would be excluded. The Act itself does not provide for rejecting the claim for interest on account of a mistake committed by an assessee. If such a proposition is to be accepted then all excess amounts of tax paid by the assessee on account of a mistake would stand rejected rendering section 244A otiose. Section 244A provides for interest on refunds in respect of any amount which has been paid in excess to that otherwise payable under the law. In most cases the excess amount paid as tax would originate on account of some mistake either on fact or of law on the part of the assessee. Advisedly the Act does not empower the authorities to reject a claim for interest on account of a mistake committed by the assessee. [Para 13]

	■ 
	 
	The impugned order does not seek to deny any part of interest on account of delay attributed to the assessee in disposal of the proceedings. The assessee has averred in the petition that though the application for refund was filed on 3 October 1997 the same was disposed of 9-2-2005 only on account of the file not being located by revenue. The aforesaid averment has not been challenged/denied by revenue in it's affidavit in reply or even at the hearing. [Para 14]

	■ 
	 
	Besides, it is relevant to note that when section 244A was introduced, a Circular No. 549 dated 31-10-1989 was issued by the C.B.D.T. wherein it is illustrated that where the refund is granted to an assessee, interest would not be payable only for the period of delay attributable to the assessee. In this case the impugned order does not attribute any delay to the assessee in proceedings of revision resulting in the refund. Further, the Apex Court in UOI v. Tata Chemicals Ltd. [2014] 363 ITR 658/43 taxmann.com 240 (SC) has held that under the Act interest payment is a statutory obligation and non-discretionary in nature both for the assessee as well as for the revenue. [Para 15]

	■ 
	 
	In the above view the impugned order is set aside to the extent it refused to grant interest to the petitioner on the sum of Rs. 7,50,768 lakhs being the excess amount already refunded by the revenue to the assessee. However as the assessee has restricted his claim for interest on refund of Rs. 7,50,768 only from the date of filing the revision application on 3-10-1997 upto the date the refund of Rs. 7,50,768 was granted. Therefore, the Assessing Officer is directed to work out the interest payable to the assessee on Rs. 7,50,768 from 3-10-1997 to the date of refund and pay the same to the assessee. [Para 16]


CASE REVIEW
 
Union of India v. Tata Chemical Ltd. [2014] 363 ITR 658/43 taxmann.com 240 (SC) (para 16) followed.
CASES REFERRED TO
 
Union of India v. Tata Chemical Ltd. [2014] 363 ITR 658/43 taxmann.com 240 (SC) (para 8).
Subhash S. Shetty and Atul K. Jasani for the Petitioner. Suresh Kumar and Arvind Pinto for the Respondent.
ORDER
 
1. This petition under Article 226 of Constitution of India, is directed against the order dated 9 February 2005 passed by the Commissioner of Income-tax-1 Mumbai, under Section 264 of the Income-tax Act, 1961 (the 'Act') to the extent it disallows the Petitioner's claim for interest on the delayed refund of excess amounts paid as tax.
2. The impugned order dated 9 February 2005, while allowing the Revision Application resulting in reduction of the Petitioner's income for the Assessment Year (AY) 1995-1996 by Rs.12.99 lakhs directed the refund of excess tax paid. However, Petitioner's claim for interest on the excess amount paid as tax on the amount of Rs.12.99 lakhs was rejected.
3. On 29 March 1996 the Petitioner filed his Return of Income for AY 1995-1996 declaring a total income of Rs.48.24 lakhs. The same was accepted by the Assessing Officer on 27 September 1996 by intimation under Section 143(1)(a) of the Act.
4. During the scrutiny proceedings under Section 143(3) of the Act for AY 1994-1995, the Petitioner realised that he had offered an income of Rs.12.99 lakhs for AY 1994-1995 by mistake. Therefore the Petitioner filed a revised Return of Income for AY 1994-1995 and 1996-1997 offering additional income of Rs.12.99 lakhs to tax in the above two Assessment years. Consequently, on 27 March 1997, the Petitioner also filed a revised Return of Income for AY 1995-1996 reducing the Income offered to tax by Rs.12.99 lakhs as it was offered and subjected to tax in the other two years. However in view of the bar as provided under Section 139 (5) of the Act, the revised Return of Income for AY 1995-1996 was not accepted by the Assessing Officer.
5. Therefore the Petitioner filed an application for Revision to the Commissioner of Income Tax under Section 264 of the Act in respect of AY 1995-1996. In its Revision application the Petitioner pointed out that the original Return of income filed for the AY 1995-1996, filed on 29 March 1996, he had declared an amount of Rs.12.99 lakhs in excess of the income chargeable to tax. This excess declaration of income was on account of mistake as is evident from the fact that the above amount of Rs.12.99 lakhs was voluntarily subjected to tax in the AY 1994-1995 and 1996-1997.
6. The Commissioner of Income-tax by the impugned order dated 9 February 2005 accepted the Petitioner's contention that an amount of Rs.12.99 was offered in excess of income chargeable taxable for AY 1995-1996. Consequently, reducing the taxable income for AY 1995-1996 from Rs.48.24 lakhs to Rs.35.25 lakhs and directing the Assessing Officer to rework the tax payable on the aforesaid basis and refund the excess, if any, due to the Petitioner. However, the claim for interest made by the Petitioner on the refund of the excess amount was rejected. This was the ground that the excess amount of tax had been paid by Petitioner on account of his mistake in the original Return of Income filed for AY 1995-1996.
7. On 15 February 2005 consequent to the order dated 9 February 2005 of the Commissioner of Income Tax, the Assessing Officer determined that excess tax paid by the Petitioner at Rs.7,50,768/-. We are informed that thereafter the amount of Rs.7,50,768/- has been refunded to the Petitioner.
8. Mr.Subhash Shetty, learned counsel in support of the Petitioner submits as under :
	(a)
	 
	Section 244A (1) (b) of the Act obliges the Revenue to grant interest on the refund of excess amount paid as tax by an assessee, in this case by the Petitioner for the AY 1995-1996.

	(b)
	 
	It is mandated by Section 244A of the Act, that the Revenue would pay interest on any amount which becomes refundable to the assessee. In this case the impugned order dated 9 February 2005 while granting refund refuses / rejects the claim for interest. The impugned order denies the benefit of interest by importing a concept of denial of intent due to a mistake committed by the assessee while making the payment of tax. Section 244A of the Act does not exclude the grant of interest on account of mistake even if committed by an assessee. It is submitted that if mistake deprives an assessee of interest it would result in no assessee getting any interest on the refund of excess tax paid; and

	(c)
	 
	In any event the issue stands covered in favour of the Petitioner by the decision of the Supreme Court in the case of Union of India v. Tata Chemicals Ltd. [2014] 363 ITR 658 /45 taxmann.com 240 and C.B.D.T. Circular No.549 dated 31st October, 1989 which was issued while introducing Section 244A into the Act in 1989.


9. Mr. Shetty learned counsel for the Petitioner states that in this case the Petitioner is claiming interest only for the period from 3 October 1997 i.e. the date of making the Revision Application till the date of payment of Rs.7,50,768/-.
10. As against the above, Mr.Suresh Kumar learned counsel appearing for the Respondents-Revenue submits :
	(a)
	 
	The Petitioner is not entitled to any interest in view of the fact that the revised Return of Income was itself not acceptable due to the bar under Section 139(5) of the Act;

	(b)
	 
	As the Petitioner has himself offered the excess amount of income for purposes of tax albeit by mistake, he cannot claim interest on the same; and

	(c)
	 
	The decision of the Apex Court in the case of Tata Chemicals Ltd.(supra) is completely distinguishable as the amounts were refunded in that case consequent to an order passed in appeal by the Income Tax Appellate Tribunal.


In view of the above, the Revenue prays for dismissal of this petition.
11. Before considering the rival submissions, it would be appropriate to reproduce the relevant provisions of Section 244A of the Act.
"244A. Interest on refunds.— (1) Where refund of any amount becomes due to the assessee under this Act], he shall, subject to the provisions of this section, be entitled to receive, in addition to the said amount, simple interest thereon calculated in the following manner, namely :—
(a) where the refund is out of any tax paid under section 115WJ or collected at source under section 206C or paid by way of advance tax or treated as paid under section 199, during the financial year immediately preceding the assessment year, such interest shall be calculated at the rate of one-half per cent for every month or part of a month comprised in the period from the 1st day of April of the assessment year to the date on which the refund is granted:
Provided that no interest shall be payable if the amount of refund is less than ten per cent of the tax as determined under sub-section (1) of section 115WE or sub-section (1) of section 143 or on regular assessment;
(b) in any other case, such interest shall be calculated at the rate of [one-half per cent] for every month or part of a month comprised in the period or periods from the date or, as the case may be, dates of payment of the tax or penalty to the date on which the refund is granted.
(2) If the proceedings resulting in the refund are delayed for reasons attributable to the assessee, whether wholly or in part, the period of the delay so attributable to him shall be excluded from the period for which interest is payable, and where any question arises as to the period to be excluded, it shall be decided by the Chief Commissioner or Commissioner whose decision thereon shall be final.
	 
	(3 & 4)**
	**
	**"


12. We have considered the rival submissions. It is not disputed that the Assessing officer could not have entertained the revised Return of Income from the AY 1995-96 in view of the bar as provided under Section 139(5) of the Act. Therefore, the Assessing Officer would not be able to examine the claim of the Petitioner that an excess income had been offered to tax in his earlier Return of Income filed for the AY 1995-96. However, once the Petitioner has filed a Revision application to the Commissioner of Income Tax and the same has been considered on merits resulting in a finding in the impugned order that an amount of Rs.12.99 lakhs had been offered as income in excess of that which was attributable to AY 1995-96, the question of interest becomes consequential.
13. The Assessing Officer has been given no discretion in the matter of granting interest. The amount of interest has to be paid to an assessee in terms of Section 244A of the Act. The only limitation provided therein under Section 244A of the Act is under sub-section 2 thereof which mandates that where any refund results to an assessee, while computing the interest payable thereon, the delay which is attributable to the assessee, in obtaining the refund would be excluded. The Act itself does not provide for rejecting the claim for interest on account of a mistake committed by an assessee. If such a proposition is to be accepted then all excess amounts of tax paid by the assessee on account of a mistake would stand rejected rendering Section 244A of the Act otiose. Section 244A of the Act provides for interest on refunds in respect of any amount which has been paid in excess to that otherwise payable under the law. In most cases the excess amount paid as tax would originate on account of some mistake either on fact or of law on the part of the assessee. Advisedly the Act does not empower the authorities to reject a claim for interest on account of a mistake committed by the assessee.
14. The impugned order does not seek to deny any part of interest on account of delay attributed to the Petitioner in disposal of the proceedings. The Petitioner has averred in the petition that though the application for refund was filed on 3 October 1997 the same was disposed of on 9 February 2005 only on account of the file not being located by Revenue. The aforesaid averment has not been challenged / denied by Respondent-Revenue in it's affidavit in reply or even at the hearing before us.
15. Besides, it is relevant to note that when Section 244A of the Act was introduced, a Circular dated 31 October 1989 was issued by the C.B.D.T wherein it is illustrated that where the refund is granted to an assessee, interest would not be payable only for the period of delay attributable to the assessee. In this case the impugned order does not attribute any delay to the assessee in the proceedings of Revision resulting in the refund. Further the Apex court in Tata Chemicals Ltd. (supra) has held that under the Act interest payment is a statutory obligation and non-discretionary in nature both for the assessee as well as for the Revenue. Further the Apex Court held that :
"Providing for payment of interest in case of refund of amounts paid as tax or deemed tax or advance tax is a method now statutorily adopted by fiscal legislation to ensure that the aforesaid amount of tax which has been duly paid in prescribed time and provisions in that behalf form part of the recovery machinery provided in a taxing Statute. Refund due and payable to the Assessee is debt-owed and payable by the Revenue. The Government, there being no express statutory provision for payment of interest on the refund of excess amount/tax collected by the Revenue, cannot shrug off its apparent obligation to reimburse the deductors lawful monies with the accrued interest for the period of undue retention of such monies. The State having received the money without right, and having retained and used it, is bound to make the party good, just as an individual would be under like circumstances. The obligation to refund money received and retained without right implies and carries with it the right to interest. Whenever money has been received by a party which ex ae quo et bono ought to be refunded, the right to interest follows, as a matter of course." (Emphasis Supplied)
In the present case there is a statutory obligation to grant interest. However as observed by the Supreme Court in Tata Chemicals Ltd. (supra) even in the absence of a statutory provision the State is bound to recompensate the person whose money it has used.
16. In the above view the impugned order is set aside to the extent it refused to grant interest to the Petitioner on the sum of Rs.7,50,768/-lakhs being the excess amount already refunded by the Revenue to the Petitioner. However as the Petitioner has restricted his claim for interest on refund of Rs.7,50,768/- only from the date of filing the revision application on 3 October 1997 upto the date the refund of Rs.7,50,768/-was granted. We therefore direct the Assessing Officer to work out the interest payable to the Petitioner on Rs.7,50,768/- from 3 October 1997 to the date of refund and pay the same to the Petitioner.
Accordingly petition is allowed in above terms with no order as to costs.
POOJA 

*In favour of assessee.
IT: Shares of a private limited company held for more than 12 months and less than 36 months could be considered as long-term capital asset
■■■
[2014] 51 taxmann.com 43 (Karnataka) 
HIGH COURT OF KARNATAKA
Mohan Virwani
v.
Deputy Commissioner of Income-tax, Bangalore*
N. KUMAR AND MRS. RATHNAKALA, JJ. 
IT APPEAL NO. 799 OF 2008†
SEPTEMBER  16, 2014 
Section 2(42A), read with section 45 of the Income-tax Act, 1961 - Capital gain - Long term capital asset (Shares) - Whether shares of a private limited company held for more than 12 months and less than 36 months could be considered as long-term capital asset as per CBDT Circular No. 684, dated 10-6-1994 - Held, yes [Paras 7 & 8][In favour of assessee] 
Circulars and Notifications : Circular No. 684, dated 10-6-1994
FACTS
 
	■ 
	 
	The assessee had acquired the shares in November 1993 and sold the said shares in June 1996. Thus the period for which the shares were held is less than 36 months. However, the assessee claimed benefit under section 2(14) claiming that the shares was a long-term capital asset. 

	■ 
	 
	All the three authorities had held that the period of holding from 36 months would apply in the case of shares that of a company listed in the Stock Exchange. The shares of the assessee were of private limited companies which were not listed in the Stock Exchange. Therefore, the period of holding of shares of a private limited company would have to be construed as 36 months only and therefore, the gain was treated as short-term capital gain and was taxed. 

	■ 
	 
	On appeal.


HELD
 
	■ 
	 
	The only question that arises for consideration is whether the shares held by the assessee is a short-term capital asset or a long-term capital asset. ? [Para 5]

	■ 
	 
	The proviso to the section 2(42A) makes it clear that the asset as set out in the proviso, if it is held for a period of 12 months, would be a long-term capital asset. The first type of capital asset which stands out as an exception to the main rule is a share held in a company. The law does not make any difference between a share held in a private limited company or a limited company or a listed company. By an amendment in the year 1994 which came into effect from 1-4-1995, the remaining words in the proviso are inserted. Apart from the share held in a company, any other security that is excluding shares listed in a recognized Stock Exchange in India, if it is held for a period of 12 months, is also held to be a long-term capital asset. [Para 6]

	■ 
	 
	In this context, it is useful to refer to the C.B.D.T. Circular bearing No. 684, dated 10-6-1994 in which it was held that short-term capital assets are those capital assets which are held for a period of upto 36 months. However, the Finance Act, 1987, through an amendment to the provisions of section 2(42A), reduced the maximum period of holding in respect of company shares from 36 months to 12 months for being treated as short-term capital assets. [Para 7]

	■ 
	 
	Therefore, shares held in a company which may be a private limited company, a public limited company or a listed company or any other security other than those shares listed in a recognized Stock Exchange in India, if it is held for a period of 12 months, then it ceases to be a short-term capital asset and it becomes a long-terms capital asset. The authorities have not kept this distinction in mind. They have misread the section resulting in the interpretation which they have placed. The said interpretation is contrary to the express words used in the statutory provision which runs counter to the intent behind the said provision. Therefore, the findings recorded by the authorities are unsustainable and accordingly, the impugned orders are set aside. The substantial questions of law are answered in favour of the assessee and against the revenue. [Para 8]


A. Shankar and M. Lava, Advocate  for the Appellant. K.V. Aravind, Advocate  for the Respondent.
JUDGMENT
 
N. Kumar, J. - The assessee has preferred this appeal against the order passed by the Tribunal which has held that the period of holding from 36 months would apply in the case of shares of a company listed in the Stock Exchange in India and is not applicable to a private limited companies which are not listed in the Stock Exchange and therefore, the period of holding of shares of private limited companies would have to be construed as 36 months only.
2. The assessee had acquired the shares in November 1993 and sold the said shares in June 1996. Thus the period for which the shares were held is less than 36 months. However, the assessee claimed benefit under Section 2(14) of the Income Tax Act (hereinafter referred to as 'the Act' for brevity) claiming that the shares is a Long Term Capital Asset. All the three authorities have held that the period of holding from 36 months would apply in the case of shares that of a company listed in the Stock Exchange in India. The shares of the assessee are of private limited companies which are not listed in the Stock Exchange. Therefore, the period of holding of shares of a private limited company would have to be construed as 36 months only and therefore, the gain was treated as Short Term Capital Gain and was taxed. Aggrieved by the said order, the assessee is before this Court.
3. The substantial questions of law that arise for consideration are as under:
	"1.
	 
	Whether the Tribunal was justified in holding that shares of a private limited company held for more than 12 months and less than 36 months cannot be considered as long term capital asset?

	2.
	 
	Whether the Tribunal was justified in holding that the shares of a private limited company are not covered within the ambit of proviso to Section 2(42A) of the Income Tax Act?

	3.
	 
	Whether the Tribunal was justified in confirming interest imposed under Section 234A and Section 234B of the Act on the fact and circumstances of the case?"


4. Section 2 (42A) of the Act defines Short Term Capital Asset as under:
'Short-term capital asset" means a capital asset held by an assessee for not more than thirty-six month immediately preceding the date of its transfer.
Provided that in the case of a share held in a company or any other security listed in a recognised stock exchange in India or a unit of the Unit Trust of India established under the Unit Trust of India Act, 1963 (52 of 1963) or a unit of a Mutual Fund specified under clause (23D) of section 10 or a zero coupon bond, the provisions of this clause shall have effect as if for the words "thirty-six months", the words "twelve months" had been substituted.'
5. A bare reading of the aforesaid section makes it clear that a capital asset held by an assessee for not more than 36 months immediately preceding the date of transfer is treated as Short Term Capital Asset . It is not in dispute that the shares held in a company is a capital asset. Therefore, the only question that arises for consideration is:
Whether the shares held by the assessee is a Short Term Capital Asset or a Long Term Capital Asset?
6. The proviso to the aforesaid provision makes it clear that the asset as set out in the proviso, if it is held for a period of 12 months, would be a Long Term Capital Asset. The first type of capital asset which stands out as an exception to the main rule is a share held in a company. The law does not make any difference between a share held in a private limited company or a limited company or of a listed company. By an amendment in the year 1994 which came into effect from 1.4.1995, the remaining words in the proviso are inserted. Apart from the share held in a company, any other security that is excluding shares listed in a recognized Stock Exchange in India, if it is held for a period of 12 months, is also held to be a Long Term Capital Asset.
7. In this context, it is useful to refer to the C.B.D.T. Circular bearing No.684, dated 10th June, 1994 at paras 16, 16.2 and 16.3:
'16. Long-term capital assets enjoy certain tax concessions vis-à-vis., short term capital assets. The income-tax Act defines long-term capital assets as those assets which are not short-term. Short-term capital assets are those capital assets which are held for a period of up to 36 months. However, the Finance Act, 1987, through an amendment to the provisions of section 2(42A), reduced the maximum period of holding in respect of company shares from 36 months to 12 months for being treated as short-term capital assets.
16.2 There are many financial instruments, other than company shares, through which the investors are entering the capital market. The units of the Unit Trust of India and Mutual Funds specified under section 10(23D) of the Income-Tax Act are the instruments through which the small investors are increasingly getting the benefit of investment in the capital market. In order to provide such units and all the securities traded in the recognized stock exchanges a level playing field with company shares, the Finance Act has amended the provisions of section 2(42A) so that the maximum holding period for which such instruments are to be considered as short-term will be 12 months in the place of 36 months. In other words, such assets are to be considered long-term capital assets if they are held for more than 12 months. The expression "securities" will have the meaning assigned to it in clause (h) of section 2 of the Securities Contracts (Regulation) Act, 1956. 16.3 This amendment takes effect from 1st April, 1995, and will, accordingly, apply in relation to assessment year 1995-96 and subsequent years.'
8. Therefore, shares held in a company which may be a private limited company, a public limited company or a listed company or any other security other than those shares listed in a recognized Stock Exchange in India, if it is held for a period of 12 months, then it ceases to be a Short Term Capital Asset and it becomes a Long Terms Capital Asset. The authorities have not kept this distinction in mind. They have misread the Section resulting in the interpretation which they have placed. The said interpretation is contrary to the express words used in the statutory provision which runs counter to the intent behind the said provision. Therefore, the findings recorded by the authorities are unsustainable and accordingly, the impugned orders are set aside. The substantial questions of law are answered in favour of the assessee and against the revenue. Accordingly, we pass the following:
ORDER
	(a)
	 
	Appeal is allowed;

	(b)
	 
	The impugned orders are set aside;

	(c)
	 
	The assessee is entitled to the benefit of her capital asset being treated as Long Term Capital Asset and consequentially she is entitled to all the benefits.


RANJAN 

*In favour of assessee.
†Arising out of ITAT in Appeal No. 1665 (Bang.) of 2004, dated 28-3-2008. 
IT : Merely because some amendments were carried out in trust deed, registration could not be denied, particularly when objects of trust were fulfilled
■■■
[2015] 53 taxmann.com 527 (Karnataka) 
HIGH COURT OF KARNATAKA
Commissioner of Income-tax, Bangalore
v.
Annapoorneswari Trust*
N. KUMAR AND MRS. RATHNAKALA, JJ. 
IT APPEAL NO. 786 OF 2008
SEPTEMBER  16, 2014 
Section 12A of the Income-tax Act, 1961 - Charitable or religious trust - Registration of (Denial of registration) - Assessee-trust was constituted with an intention to carry out charitable activity of imparting education - Entire objects of trust were clearly set out - Number of classes to be conducted by trust were also mentioned in trust deed 80 persons constituted teaching and non-teaching staff in said institution - Whether merely because some amendments were made in trust deed, it could not be a ground to deny registration as charitable institution particularly when objects of trust were fulfilled - Held, yes [Para 5] [In favour of assessee] 
Jeevan J. Neelargi, Advocate  for the Appellant. A. Shankar and M. Lava, Advocate  for the Respondent.
JUDGMENT
 
1. The revenue has preferred this appeal against the order passed by the Tribunal directing the Commissioner of Income Tax (Central) to grant registration under Section 12AA of the Income Tax Act, 1961 (hereinafter referred to as 'the Act') for the period as claimed by the assessee.
2. The assessee - Trust was originally constituted in the year 1991 with an intention of carrying out charitable activity of imparting education and other allied activities in the city of Mysore. In the year 1998, Board of Trustees was reconstituted. After such reconstitute, the trust identified rented building at No.8A, Gokulam Main Road, Jayalakshmipuram, Mysore and started a Nursery and Primary School in the building. In the year 1999, they obtained agricultural land for housing their school building. They applied for necessary approval from the Deputy Commissioner (Revenue), Mysore and also availed permission to construct school building. The building plan was approved by the Town Planning Authority, Mysore and Belavadi Panchayat. The construction work was commenced in the financial year 2001-02. They borrowed loan from KSFC. They also borrowed further amount. In the financial year 2000-01, the trust commenced High School section with 8th standard and the financial year ended 31.3.2002 and on 31.3.2003 they added 9th and 10th standard respectively. In the financial year ending 31.3.2006, the trust had commenced PUC in Science discipline and II PUC was commenced in the current financial year. The total strength of the students was around 945. They applied for registration under Section 12AA of the Act. The said request was declined on the ground that there is an amendment to the Trust Deed and such amendments render the trust ineligible for registration. Aggrieved by the said order, the assessee preferred an appeal to the Tribunal.
3. The Tribunal in its order has set out the object of the trust in detail and also set out the classes conducted by the trust and the number of students. Nearly 80 teaching and non-teaching staffs are also working. Therefore, it is not in dispute that the trust is carrying on the objects for which it is established and therefore, the trust is entitled to be registered under Section 12AA of the Act and accordingly, a direction was issued to register the trust. Aggrieved by the said order, the present appeal is filed.
4. We have heard the learned Counsel for both parties.
5. We have gone through the impugned order where the entire objects of the trust is clearly set out, the number of classes conducted by the trust and also the fact that there are 80 persons who constitute teaching and non-teaching staff in the said institution. Once the object of the trust is fulfilled, the trust cannot be denied the benefit of Section 12AA of the Act. If there are deviations, it is open to the authorities to take appropriate action and that cannot be a ground for denying registration under Section 12AA of the Act when once the assessee satisfies all the requirements of Section 12AA of the Act. Hence, we do not see any merit in this appeal.
6. Accordingly, the appeal is dismissed and we answer the substantial questions of law in favour of the assessee and against the revenue.
POOJA 

*In favour of assessee.
IT : Where in support of sale of diamonds not only particulars of persons who purchased diamonds were furnished but also manner of payment was disclosed, impugned addition made under section 68 in respect of sale proceeds of diamonds was to be set aside
■■■
[2015] 56 taxmann.com 36 (Andhra Pradesh and Telangana) 
HIGH COURT OF ANDHRA PRADESH AND TELANGANA 
Commissioner of Income-tax, Hyderabad
v.
Tilak Raj Kumar*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
I.T.T.A NO. 120 OF 2003†
SEPTEMBER  16, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credits (Jewellery) - Assessment year 1998-99 - Assessee availed of benefit under Voluntary Disclosure of Income Scheme (VDIS) and declared items, which were mostly of jewellery, namely, gold and diamonds - Subsequently, assessee sold away jewellery declared by them under VDIS - Assessing Officer doubted genuinity of sale of diamonds - He thus treated amount shown as sale proceeds of diamonds as unexplained cash credit - Tribunal, however, deleted said addition - It was noted that not only particulars of persons who purchased diamonds was furnished but also manner of payment was disclosed - Moreover, bank accounts of purchasers were verified and demand drafts issued to assessee towards consideration corresponded to entries in bank accounts - Whether in aforesaid circumstances, mere fact that on certain occasions, assessee did not proceed to Surat, could not be a factor to disbelieve transactions in question - Held, yes - Whether, therefore, Tribunal was justified in deleting addition made by Assessing Officer - Held, yes [Para 9] [In favour of assessee] 
J.V. Prasad, Sr. Standing Counsel for IT  for the Appellant. Y. Ratnakar for the Respondent.
JUDGMENT
 
L. Narasimha Reddy, J. - These three appeals arise under similar circumstances and the respondents are from the same family. Hence, they are disposed of through a common order.
2. The respondent in I. T. T. A. No. 132 of 2003 is the Hindu undivided family (HUF). The respondent in I. T. T. A. No. 229 of 2003 is the kartha of the family, who, in turn, is an independent assessee. Similarly, the respondent in I. T. T. A. No. 120 of 2003 is a member of the Hindu undivided family, and he is also an independent assessee. All the three assessees have availed of the benefit under the Voluntary Disclosure of Income Scheme (VDIS) and declared items, which are mostly of jewellery, namely, gold and diamonds. For example, the value of the gold declared by the kartha of the family, by name Harish Kumar, was Rs. 2,64,040, and that of diamonds-Rs. 16,38,700. Similarly, the value of the gold disclosed by the other assessee, Tilak Raj Kumar, was Rs. 1,57,028 and that of diamonds - Rs. 1,16,000. Certificates of disclosure were also furnished to them.
3. All the three assessees are said to have sold away the jewellery declared by them under the VDIS. While the gold is said to have sold at Hyderabad, the diamonds are said to have been separated from the ornaments and sold at Surat. The sale proceeds of the jewellery were shown in the respective returns, as capital gains, for the assessment year 1998-99. The Assessing Officer believed the transaction of sale of gold at Hyderabad but doubted the genuinity of the sale of diamonds at Surat. After conducting a detailed enquiry, he disbelieved that and treated the amount shown as sale proceeds of diamonds in all the three assessments, as unexplained cash credit, in the respective orders of assessment passed by him. The respondents carried the matter in appeal to the Commissioner of Income-tax (Appeals)-V, Hyderabad. The appeals were dismissed through separate orders passed in the year 2002. Thereupon, the respondents filed I. T. A. Nos. 212, 271 and 272/Hyd/2002, respectively, before the Hyderabad Bench B of the Income-tax Appellate Tribunal (for short "the Tribunal"). The Tribunal allowed I. T. A. No. 212 of 2002 through the order dated May 31, 2002, and I. T. A. Nos. 271 and 272 through separate orders dated June 7, 2002. Hence, these three appeals under section 260A of the Income-tax Act, 1961 (for short "the Act"), by the Revenue.
4. The following questions of law are urged :
I. T. T. A. No. 120 of 2003 
"1. Whether, on the facts and in the circumstances of the case, the Tribunal is correct in law in holding that the alleged sale transaction of diamonds worth Rs. 12,73,028 as claimed by the assessee is a genuine transaction ?
2. Whether, on the facts and in the circumstances of the case, the Tribunal is correct in law in holding that the amount of Rs. 12,73,028 cannot be added under section 68 of the Income-tax Act ?
3. Whether, on the facts and in the circumstances of the case, the Tribunal is correct in directing the Assessing Officer not aggregate the sum of Rs. 2,10,000 being the assessee's share from M/s. Basant Farms for rate purposes ?"
I. T. T. A. Nos. 132 and 229 of 2003 
"1. Whether, on the facts and in the circumstances of the case, the Tribunal is correct in law in holding that the alleged sale transaction of diamonds worth Rs. 51,92,750 as claimed by the assessees is a genuine transaction ?
2. Whether, on the facts and in the circumstances of the case, the Tribunal is correct in law in holding that the amount of Rs. 51,92,750 cannot be added under section 68 of the Income-tax Act ?
3. Whether, on the facts and in the circumstances of the case, the Tribunal is correct in directing the Assessing Officer not to add aggregate the sum of Rs. 3,75,000 each, being the assessees' share from M/s. Basant Farms for rate purposes ?"
5. Heard the learned counsel for the appellant and learned counsel for the respondents.
6. It is a matter of record that all the three assessees made separate voluntary disclosures of their income, in response to a scheme and they were also issued the certificates. Most of the items mentioned in the disclosures are jewellery of gold and diamonds. For one reason or the other, the family thought of selling away the jewellery. In the process, the diamonds were separated from gold and while the gold was sold at Hyderabad, diamonds were sold at Surat. The resultant sale proceeds were shown as capital gains in the respective returns for the assessment year 1998-99. The Assessing Officer was satisfied as regards the proceeds from the sale of gold. The controversy is only about the sale of diamonds.
7. The starting point for the doubt of the Assessing Officer was as to the very separation of diamonds from jewellery. The next was about the actual sale at Surat. It may be true that the respondents did not declare the diamonds in their unused and unembedded form. When jewellery of such a huge value is declared, it is axiomatic that the items of jewellery are studded with diamonds and other precious stones. No effort was made to have a detailed account of the nature of jewellery that was declared. There is no dispute that what was declared by the respondents was in the form of ornaments. It is just unthinkable that the ornaments of such huge value and quantity would be in the form of pure gold.
8. There is ample evidence to show that all the three assessees have sold the diamonds, that are separated from the jewellery at Surat. It is a place known for voluminous business in diamonds. Not only the particulars of the persons who purchased the diamonds was furnished but also the manner of payment was disclosed. The entire payments were through demand drafts. The cross-verification undertaken by the Assessing Officer did not result in noticing of any discrepancy. The bank accounts of the purchasers were verified and the demand drafts issued to the respondents towards consideration corresponded to the entries in the bank accounts.
9. Unable to find any discrepancy in such important aspects, the Assessing Officer started the verification of travel particulars of the respondents. The record discloses that the sale of diamonds did not take at a time and it was in a phased manner. The purchaser was undoubtedly a dealer in diamonds. Even assuming that on certain occasions, the corresponding assessee did not proceed to Surat, it cannot be a factor to disbelieve the transaction. When not only the respondents have disclosed the wealth in the VDIS but also have shown sale proceeds as capital gains, it was far fetched, if not unreasonable, on the part of the Assessing Officer to doubt their honesty in this behalf. For all practical purposes, the Assessing Officer subjected the respondents herein to a verification equivalent to the one which is made by the police officials vis-a-vis a person, who committed the crime. Though it is prerogative of the State to levy tax, referable to its sovereign power, it cannot be extended to the level of regulating the conduct of a citizen to such minute extents.
10. At any rate, the relief granted by the Tribunal is based its findings on pure question of fact. Even before us, no question of law is argued. Except that the Assessing Officer intended to treat the sale proceeds of jewellery under section 68 of the Act, no other provision of law is invoked nor any principle is projected.
11. We, therefore, dismiss the appeals. There shall be no order as to costs.
12. The miscellaneous petitions filed in these appeals shall also stand disposed of.
SUNIL 

*In favour of assessee.
†Arising out of Orders of Tribunal in ITA Nos. 212 of 2002, dated 31-5-2002 and 271 and 272 of 2002, dated 7-6-2006. 
IT: Where Assessing Officer disallowed part of claim referable to section 80HHC but disallowance of part of claim was not on basis of settled principles of law, Tribunal was justified in deleting said disallowance
■■■
[2015] 55 taxmann.com 216 (Andhra Pradesh and Telangana) 
HIGH COURT OF ANDHRA PRADESH AND TELANGANA
Commissioner of Income-tax
v.
Mekins Agro-Products Ltd.*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
IT APPEAL NO.111 OF 2003†
SEPTEMBER  16, 2014 
Section 143, read with section 80HHC, of the Income-tax Act, 1961 - Assessment - Prima facie adjustment (Debatable issues) - Assessment year 1996-97 - Whether mere disallowance of a part of claim made in a return may not vitiate exercise under section 143(1)(a), but Assessing Officer is placed under obligation to ascertain views of assessee by issuing a notice under sub-section (2) of section 143, once claim becomes debatable or doubtful - Held, yes - Assessing Officer disallowed part of claim referable to section 80HHC - Commissioner (Appeals) found fault with same and his view was upheld by Tribunal - Disallowance of part of claim was not on basis of settled principles of law - Whether views expressed by Tribunal were to be agreed - Held, yes [Paras 8 and 9] [In favour of assessee] 
CASES REFERRED TO
 
Tanna Exports v. M.G. Kamat, Asstt CIT [1993] 202 ITR 219/67 Taxman 104 (Bom.) (para 1) and Abad Enterprises v. CIT [2002] 253 ITR 319/120 Taxman 503 (Ker.) (para 7).
S.R. Ashok, Sr. Standing Counsel for Income-tax  for the Appellant. A.V. Krishna Kaundinya, Sr. Counsel for the Respondent.
JUDGMENT
 
L. Narasimha Reddy, J. - The respondent is an assessee under the Income-tax Act, 1961 (for short "the Act"). It submitted returns for the assessment year 1996-97. One of the deductions claimed by the respondent was the one under section 80HHC of the Act, namely deduction of profits derived from export business. The Assessing Officer processed the return under section 143(1)(a) of the Act. He disallowed part of the claim referable to section 80HHC of the Act. The respondent filed an application under section 154 of the Act before the Assessing Officer for rectification and it was rejected. Thereupon, he filed an appeal before the Commissioner of Income-tax (Appeals). The same was allowed through order dated April 21, 1998, placing reliance upon the judgment of the Bombay High Court in Tanna Exports v. M. G. Kamat, Asstt. CIT [1993] 202 ITR 219/67 Taxman 104 (Bom) and the order of assessment was rectified. Feeling aggrieved by that, the Revenue filed I. T. A. No. 647/Hyd/1998 before the Hyderabad Bench of the Income-tax Appellate Tribunal (for short "the Tribunal"). The appeal was dismissed through order dated August 7, 2002. Hence, this further appeal under section 260A of the Act by the Revenue.
2. Heard Sri S. R. Ashok, learned senior counsel for the appellant, and Sri A. V. Krishna Koundinya, learned senior counsel for the respondent.
3. Section 143 of the Act provides for different modes of disposals that can be given to the returns filed by the assessee. If the Assessing Officer feels that, by and large, the particulars, mentioned in a return, are not debatable, and are acceptable, prima facie, he just gives an intimation, in that behalf, under section 143(1)(a) of the Act. Though such intimation is bereft of any discussion and reasons, it constitutes, for all practical purposes, an order of assessment giving a finality to the returns. Where, however, the Assessing Officer entertains a doubt as to the accuracy of figures or correctness of the claims of the assessee, he is conferred with power under sub-section (2) of section 143 of the Act to issue notice to the assessee requiring him to explain on these aspects. On receiving such explanation, he can pass an order under section 143(3) of the Act.
4. A comparison of the two procedures, referred to above, discloses that the first one can be resorted to only when the Assessing Officer is in agreement with the facts and figures furnished in the returns. Once he expresses any doubt about them, invariably he has to take recourse to sub-sections (2) and (3) of section 143 of the Act. It is axiomatic that the procedure under section 143(1)(a) of the Act cannot be resorted to, once there is any disagreement or controversy, vis-a-vis the details of the returns. In other words, the contested aspects cannot be dealt with under that procedure.
5. In the instant case, the Assessing Officer adopted the procedure under section 143(1)(a) of the Act. Had it been a case where he totally accepted the facts and figures contained in the returns in their entirety, there would not have been any grievance for the respondent. However, the Assessing Officer disallowed part of the claim referable to section 80HHC of the Act. The Commissioner of Income-tax (Appeals) found fault with the same and his view was upheld by the Tribunal.
6. It is true that there is nothing in law, which prohibits an Assessing Officer to take recourse to section 143(1)(a) of the Act even where the claims are made under different provisions of the Act including section 80HHC of the Act. However, that would be permissible, if only the claim, in its entirety is accepted. If the Assessing Officer had any doubt about the permissibility of the claim, he is under obligation to issue notice to the assessee. In case the explanation offered by the assessee is not correct, an occasion would certainly arise for passing an order under section 143(3) of the Act. Once a notice is issued, the matter stands taken away from the purview of section 143(1)(a) of the Act. Therefore, the procedure adopted by the Assessing Officer cannot be countenanced.
7. Learned counsel for the appellant placed reliance upon the judgment of the Kerala High Court in Abad Enterprises v. CIT [2002] 253 ITR 319/120 Taxman 503. As, in the present case, the returns were processed there, under section 143(1)(a) of the Act, disallowing certain claims, and the assessee's effort to get the order rectified did not fructify. The Kerala High Court took the view that as long as the prima facie adjustment and intimation under section 143(1)(a) of the Act is within the parameters stipulated therein, including the one contained in the Explanation to the second proviso to section 143(1)(a) of the Act no exception can be taken.
8. In other words, even where part of the claim made in the returns is disallowed by taking recourse to section 143(1)(a) of the Act no exception can be taken to it, if the disallowed claim is referable to the relevant provision, such as the explanation. For example, if an item claimed as deduction in the returns is found to be inconsistent with another entry, in the same returns, or the information required to be furnished under the Act was not furnished, or where the deduction claimed exceeds the statutory limit, that part of it can be disallowed, even without taking recourse to the procedure under sub-sections (2) and (3) of section 143 of the Act. Therefore, a subtle distinction needs to be maintained, in the context of recourse to one procedure or the other.
9. Though mere disallowance of a part of the claim made in a return, may not vitiate, the exercise under section 143(1)(a) of the Act, the Assessing Officer is placed under obligation to ascertain the views of the assessee by issuing a notice under sub-section (2) of section 143 of the Act, once the claim becomes debatable or doubtful. It is a different matter that the Assessing Officer may or may not agree with the remarks or explanation that may be offered by the assessee in response to the notice. The procedure under law, must be followed, before any part of such claim is disallowed. The Kerala High Court discussed the matter on the merits also and held that the law was settled as regards part of claim, which was disallowed by the Assessing Officer in his intimation under section 143(1)(a) of the Act. In the instant case, it is not so.
10. By its very nature, a claim under section 80HHC of the Act is surrounded by several uncertainties and debatable questions of fact and law. Before the Assessing Officer disallowed a part of the claim made under that provision, he ought to have issued notice under sub-section (2) of section 143 of the Act. It is not even asserted by the Revenue that the disallowance of part of the claim was on the basis of settled principles of law and there was nothing debatable about it. There cannot be any hard and fast rule as to when a particular aspect can be treated as debatable and when not. Much would depend upon the nature of claim and the adjudications that have taken place on the subject.
11. We, therefore, agree with the view expressed by the Tribunal and dismiss the appeal. There shall be no order as to costs.
12. The miscellaneous petition filed in this appeal shall also stand disposed of.
POOJA 

*In favour of assessee.
†Arising out of order of Tribunal in ITA No. 647 (Hyd.) of 1998, dated 7-8-2002. 
IT: Where assessee could not explain receipt of alleged share transactions profits credited in his bank accounts, then sale proceeds had to be added as income of assessee under section 68
■■■
[2015] 54 taxmann.com 10 (Punjab & Haryana) 
HIGH COURT OF PUNJAB & HARYANA
Chandan Gupta
v.
Commissioner of Income-tax, Ludhiana*
AJAY KUMAR MITTAL AND FATEH DEEP SINGH, JJ. 
IT APPEAL NO. 196 OF 2014 (O & M)†
SEPTEMBER  16, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credit (Share transactions) - Assessment year 2005-06 - Whether once transaction of purchase and sale of shares was found to be bogus then sale proceeds had to be added as income of assessee under section 68 as money received on basis of bogus transaction had been credited by assessee in his books of account which remained unexplained - Held, yes [Para 8][In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee declared an income which included long-term capital gains on trading of shares and on this amount also paid long-term capital gain at the rate of 10 per cent.

	■ 
	 
	The Assessing Officer after terming the sale transaction of the shares as bogus, made an addition. The Assessing Officer had even treated the cost of shares as unexplained cash credit under section 68.

	■ 
	 
	The assessee filed an appeal before the Commissioner (Appeals) and the Tribunal who dismissed the appeal.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The Tribunal while rejecting the contention of the assessee had come to the conclusion that the assessee had manipulated the accounts. It was held that no sale or purchase of the shares was done by the assessee but only entries of the capital gains were given to the assessee on receipt of cash payment. It was recorded that since the assessee had only filed copy of sale and purchase bill and showed inability to produce the broker, the Assessing Officer was right in conducting the enquiries on his own. Further, the bogus capital gains have been generated by the assessee and, therefore, the quotations in a diary was of no help to the assessee. From a perusal of questions and answers, it appeared that the assessee had not done any share business before financial year 2003-04 and after financial year 2004-05 in which he had earned capital gains of Rs. 51 lakhs. On appreciation of the evidence, the Tribunal held that the assessee had failed to prove the genuineness of the transaction of sale and purchase of shares. Once the transaction of purchase and sale was found to be bogus then the sale proceeds had to be added as income of the assessee under section 68 because the money received on the basis of bogus transaction had been credited by the assessee in the books of account which remained unexplained. [Para 8]

	■ 
	 
	In view of the findings of fact recorded by the authorities below which could not be demonstrated to be erroneous or perverse in any manner, no interference is called for. [Para 9]


CASES REFERRED TO
 
CIT v. Smt. Pushpa Malpani [2012] 20 taxmann.com 597 (Raj.) (para 4).
Deepak Aggarwal, Advocate  for the Appellant. 
JUDGMENT
 
Ajay Kumar Mittal, J. - This order shall dispose of ITA Nos. 196 and 197 of 2014 as according to the learned counsel for the appellant, the issue involved therein is identical. For brevity, the facts are being taken from ITA No. 196 of 2014.
2. ITA No. 196 of 2014 has been preferred by the assessee under Section 260A of the Income Tax Act, 1961 (in short "the Act") against the order dated 26.9.2013 (Annexure A-3) passed by the Income Tax Appellate Tribunal, Chandigarh Bench 'A', Chandigarh (hereinafter referred to as "the Tribunal") in ITA No. 161/CHD/2008, relating to the assessment year 2005-06, claiming the following substantial questions of law:—
	"(i)
	 
	Whether in the present facts and circumstances of the case, the Ld. ITAT was justified in confirming the addition of Rs.51,87,680/- under Section 68 of the Act, wherein the said income has already been shown by the assessee in his return of income as income under the head Capital Gains?

	(ii)
	 
	Whether in the present facts and circumstances of the case the order passed by the Ld. ITAT is perverse in confirming the addition of Rs.51,87,680/- under section 68 of the Act?

	(iii)
	 
	Whether in the facts and circumstances of the case, the Ld. ITAT was justified in arriving at the conclusion that the sale and purchase of shares by the assessee was a bogus transaction when there was no material on record on which such apprehensions could be based?"


3. Put shortly, the facts necessary for adjudication as narrated in the appeal are that the during the assessment year in question i.e. 2005-06, the assessee filed his return of income on 31.10.2005 declaring an income of Rs. 58,32,924/- which included long term capital gains on trading of shares amounting to Rs. 47,65,180/- and on this amount also paid long term capital gain at the rate of 10%. The Assessing Officer vide assessment order dated 7.12.2007 (Annexure A-1) after terming the sale transaction of the shares as bogus, made an addition of Rs. 51,87,680/-. The Assessing Officer had even treated the cost of shares as unexplained cash credit under Section 68 of the Act. Feeling aggrieved by the assessment order, the assessee filed an appeal before the Commissioner of Income Tax (Appeals) [for brevity "the CIT(A)"] who vide order dated 26.11.2008 (Annexure A-2) dismissed the appeal. Being dissatisfied with the CIT(A)'s order dated 26.11.2008 (Annexure A-2), the assessee filed an appeal before the Tribunal. The Tribunal vide order dated 26.9.2013 (Annexure A-3) dismissed the appeal. Hence, the present appeals.
4. Learned counsel for the assessee submitted that the capital gains on sale of shares was a genuine transaction whereas the Assessing Officer, the CIT(A) and the Tribunal have erred in treating the same to be unexplained cash credit under Section 68 of the Act. Support was drawn from the judgment of the Rajasthan High Court in CIT v. Smt. Pushpa Malpani [2012] 20 taxmann.com 597 .
5. After hearing learned counsel for the appellant, we do not find any merit in the submission made by the learned counsel for the appellant.
6. The Assessing Officer after deliberating the enquiries made by him and appreciating the material available on record concluded that the transaction of sale of shares of M/s Citigold Credit Capital Limited (changed from name of M/s Country Credit Capital Ltd. on 16.2.2004) by the assessee to be bogus and sham in the following words:—
"In view of the above discussion the alleged claim of sale of shares is false and concocted as no actual transactions of shares took place. The assessee introduced his own unexplained money in the garb of sale of shares and has avoided giving his due taxes.
According to Section 68 if any sum is found credited in the books of assessee maintained for any previous year and the assessee offers no explanation about the nature and source thereof or the explanation offered by him is not in the opinion of the AO, satisfactory, the sum so credited may be charged to income tax as income of the assessee of that previous year.
In this case also the assessee could not explain the receipt of alleged share profits credited in his bank accounts. The explanation given by the assessee is not at all satisfactory as can be seen from the various enquiries mentioned above. It is proved beyond doubt that the share transactions entered into by the assessee are sham transactions and own money has been introduced to get share profits. Hence the amount of Rs.5129625/- equivalent to the alleged sale value of shares of the Company i.e., assessee from undisclosed sources u/s 68 of the IT. Act, 1961. The documents furnished were test checked."
7. The CIT(A) while affirming the findings of the Assessing Officer, after referring and discussing the evidence on record had concluded as under—
"Coming to the case of the Hon'ble Punjab & Haryana High Court in the name of Anupam Kapoor (supra), in that case there was no material before the A.O. which could lead to the conclusion that the transactions in that case were simpliciter a device to camouflage activities to defraud the revenue. However, in the case of the appellant, the A.O. has plenty of material which is duly discussed in the assessment order to show that the transactions of sale and purchase of shares by the appellant were sham transactions. Ratio of these decisions would, therefore, also not apply to the fact & circumstances of appellant's case. In view of the above discussions the grounds of appeal of the appellant are dismissed and the appeal of the appellant is also dismissed."
8. The Tribunal while rejecting the contention of the assessee had come to the conclusion that the assessee had manipulated the accounts. It was held that no sale or purchase of the shares was done by the assessee but only entries of the capital gains were given to the assessee on receipt of cash payment. It was recorded that since the assessee had only filed copy of sale and purchase bill and showed inability to produce the broker, the Assessing Officer was right in conducting the enquiries on his own. Further, the bogus capital gains have been generated by the assessee and, therefore, the quotations in a Gujarati Diary was of no help to the assessee. From a perusal of questions and answers, it appeared that the assessee had not done any share business before financial year 2003-04 and after financial year 2004-05 in which he had earned capital gains of Rs. 51 lacs. On appreciation of the evidence, the Tribunal held that the assessee had failed to prove the genuineness of the transaction of sale and purchase of shares. Once the transaction of purchase and sale was found to be bogus then the sale proceeds had to be added as income of the assessee under Section 68 of the Act because the money received on the basis of bogus transaction had been credited by the assessee in the books of account which remained unexplained.
9. In view of the findings of fact recorded by the authorities below which could not be demonstrated to be erroneous or perverse in any manner, no interference is called for.
10. The judgment in Smt. Pushpa Malpani's case (supra) on which reliance has been placed by the learned counsel for the appellant was on its own facts. In that case, the Tribunal had come to the conclusion that the sale of shares was genuine and, therefore, being finding of fact, no question of law arose. The said pronouncement, thus, does not lend any support to the argument of the learned counsel for the appellant.
11. Accordingly, we find no merit in these appeals and the same are hereby dismissed.
RANJAN 

*In favour of assessee.
†Arising out of order of Tribunal in ITA Nos. 552 (Chd) of 2008 and ITA No. 161 (Chd) of 2009, dated 26-9-2013. 
IT : Service of notice under section 143(2) within time-limit prescribed is mandatory and it is not a mere procedural requirement
■■■
[2015] 53 taxmann.com 108 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Chennai
v.
Gitsons Engineering Co.*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
T. C. (A.) NO. 825 OF 2013†
SEPTEMBER  16, 2014 
Section 143 of the Income-tax Act, 1961 - Assessment - Issue of notice under section 143(2) (Limitation period) - Assessment year 2007-08 - Whether service of notice under section 143(2) within time limit prescribed is mandatory and it is not a mere procedural requirement - Held, yes [Paras 5 to 8] [In favour of assessee] 
Words and Phrases : 'Shall' as occurring in section 143(2) of the Income-tax Act, 1961
FACTS
 
	■ 
	 
	The assessee filed return of income for relevant assessment year admitting nil income on 31-10-2007 and the same was processed under section 143(1). The case was selected for scrutiny on the basis of Computer Assisted Scrutiny System and notice under section 143(2) was issued to the assessee.

	■ 
	 
	On scrutiny, the Assessing Officer made certain disallowances/additions, which were confirmed by the Commissioner (Appeals).

	■ 
	 
	On second appeal, the assessee took a legal plea that pursuant to scrutiny through Computer Assisted Scrutiny System, the notice under section 143(2) was served on the assessee only on 27-8-2009, beyond the prescribed time-limit and, therefore, the assessment was liable to be annulled. The Tribunal, considering the fact that notice under section 143(2) was issued beyond the time prescribed under section 143(2), held that such notice was invalid and the consequential assessment was bad.

	■ 
	 
	On revenue's appeal to High Court:


HELD
 
	■ 
	 
	The word "shall" employed in section 143(2) contemplates that the Assessing Officer should issue notice to the assessee so as to ensure that the assessee has not understated income or has not computed excessive loss or has not underpaid the tax in any manner. It is, therefore, clear that when the Assessing Officer considers it necessary and expedient to ensure that the tax is paid in accordance with law, he should call upon the assessee to produce evidence before him to ensure that the tax is paid in accordance with law. A reading of the said provision makes it clear that service of notice under section 143(2) within the time-limit prescribed is mandatory and it is not a mere procedural requirement. [Para 5]

	■ 
	 
	In the instant case, even though a plea is taken by the revenue that the objection in relation to non-service of notice contemplated under section 143(2) was not an issue before the Assessing Officer and the Commissioner (Appeals) and the same was raised for the first time before the Tribunal, it is found that it is a legal plea which goes to the root of the matter and, therefore, the assessee is entitled to raise such a plea before the Tribunal, which is the ultimate fact finding body. [Para 6]

	■ 
	 
	In the case on hand, it is beyond any cavil that the assessee filed return of income on 31-10-2007. Even though the department claims to have sent a notice under section 143(2) on 17-9-2008, the revenue failed to produce any records to show that the said notice was despatched and served on the assessee. However, it is stated that the department subsequently issued another notice under section 143(2) on 27-8-2009, which, on the face of it, is beyond the period of limitation prescribed under section 143(2). [Para 7]

	■ 
	 
	The basic requirement of section 143(2) having not been satisfied, the department's further proceedings becomes non est in law. [Para 8]

	■ 
	 
	The above-said view of this Court is fortified by a decision of the Supreme Court in Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113.

	■ 
	 
	In such view of the matter, there is no substantial question of law in this appeal and accordingly, this appeal is dismissed. [Para 10]


CASE REVIEW
 
Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113 (SC) (para 9) followed.
CASES REFERRED TO
 
Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113 (SC) (para 9).
T. Ravikumar, Sr. Standing Counsel  for the Appellant. V.S. Jayakumar for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The Revenue has filed this appeal calling into question the order of the Income Tax Appellate Tribunal 'D' Bench, Chennai, dated 22.7.2011 made in I.T.A.No.796/Mds/2010 for the assessment year 2007-2008, by raising the following questions of law:
	"(i)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal was right in permitting the issue relating to the service of notice for the first time before the Tribunal, which issue was not agitated before the Assessing Officer or the Commissioner of Income Tax (Appeals)?

	(ii)
	 
	Whether on the facts and in the circumstances of the case, the Tribunal was right in not applying the provisions of Section 292BB of the Income Tax Act?"


2.1 The facts in a nutshell are as under: The assessee filed return of income for the assessment year 2007-2008 admitting NIL income on 31.10.2007 and the same was processed under Section 143(1) of the Income Tax Act, 1961 (for brevity, "the Act"). The case was selected for scrutiny on the basis of Computer Assisted Scrutiny System and notice under Section 143(2) of the Act was issued to the assessee and the case was taken up for hearing.
2.2 The Assessing Officer, on scrutiny of the records and details filed by the assessee, found that the assessee has not produced bills for Rs.15,000/- in respect of expenditure claimed under the head "office equipment". With regard to the claim under the head "travelling and conveyance", it was found that the assessee claimed Rs.16,00,656/- and out of the said sum, Rs.50,000/- was disallowed, being personal in nature, and the same was added to the total income. Anent the claim of the assessee towards TDS of Rs.1,36,290/- on labour charges received from Alpump Limited, Perungudi, Chennai of Rs.60,73,014/-, the Assessing Officer, on verification of the TDS certificates and the records filed, held that the amount received towards labour charges and credited in the profit and loss account is only Rs.56,99,791/- and, therefore, added the difference of Rs.3,73,313/- to the total income as undisclosed business income.
2.3 Aggrieved by the said order, the assessee appealed to the Commissioner of Income Tax (Appeals), who confirmed the order passed by the Assessing Officer.
2.4 The assessee thereafter pursued the matter before the Tribunal taking a legal plea that pursuant to scrutiny through Computer Assisted Scrutiny System, the notice under Section 143(2) of the Act was served on the assessee only on 27.8.2009, beyond the prescribed time limit and, therefore, the assessment is liable to be annulled. Even though the Department pleaded that the notice under Section 143(2) of the Act was prepared on 18.9.2008, it was found that the department has not produced any record to show that the said notice was despatched and served on the assessee. The Tribunal, considering the fact that the department issued another notice under Section 143(2) of the Act only on 27.8.2009, beyond the time prescribed under Section 143(2) of the Act, held that such notice is invalid and the consequential assessment is bad.
2.5 Assailing the said order passed by the Tribunal, the present appeal is filed by the Department on the substantial questions of law, referred to supra.
3. We have heard Mr.T.Ravikumar, learned Senior Standing Counsel appearing for the Department and Mr.V.S.Jayakumar, learned counsel appearing for the assessee.
4. Before adverting to the merits of the case, it would be apposite to refer to Section 143(2) of the Act, which reads as under:
"Section 143. Assessment.—
	 
	(1)**
	**
	**


(2) Where a return has been furnished under section 139, or in response to a notice under sub-section (1) of section 142, the Assessing Officer shall, — 
	(i)
	 
	where he has reason to believe that any claim of loss, exemption, deduction, allowance or relief made in the return is inadmissible, serve on the assessee a notice specifying particulars of such claim of loss, exemption, deduction, allowance or relief and require him, on a date to be specified there-in to produce, or cause to be produced, any evidence or particulars specified therein or on which the assessee may rely, in support of such claim:

	
	 
	Provided that no notice under this clause shall be served on the assessee on or after the 1st day of June, 2003;

	(ii)
	 
	notwithstanding anything contained in clause (i), if he considers it necessary or expedient to ensure that the assessee has not under stated the income or has not computed excessive loss or has not under paid the tax in any manner, serve on the assessee a notice requiring him, on a date to be specified therein, either to attend his office or to produce, or cause to be produced there, any evidence on which the assessee may rely in support of the return :


Provided that no notice under clause (ii) shall be served on the assessee after the expiry of twelve months from the end of the month in which the return is furnished." (Emphasis supplied)
5. The word "shall" employed in Section 143(2) of the Act contemplates that the Assessing Officer should issue notice to the assessee so as to ensure that the assessee has not understated income or has not computed excessive loss or has not underpaid the tax in any manner. It is, therefore, clear that when the Assessing Officer considers it necessary and expedient to ensure that the tax is paid in accordance with law, he should call upon the assessee to produce evidence before him to ensure that the tax is paid in accordance with law. A reading of the said provision makes it clear that service of notice under section 143(2) of the Act within the time limit prescribed is mandatory and it is not a mere procedural requirement.
6. In the instant case, even though a plea is taken by the learned counsel for the Revenue that the objection in relation to non-service of notice contemplated under Section 143(2) of the Act was not an issue before the Assessing Officer and the Commissioner of Income Tax (Appeals) and the same was raised for the first time before the Tribunal, we find that it is a legal plea which goes to the root of the matter and, therefore, the assessee is entitled to raise such a plea before the Tribunal, which is the ultimate fact finding body.
7. In the case on hand, it is beyond any cavil that the assessee filed return of income on 31.10.2007. Even though the department claims to have sent a notice under Section 143(2) of the Act on 17.9.2008, the Revenue failed to produce any records to show that the said notice was despatched and served on the assessee. However, it is stated that the department subsequently issued another notice under Section 143(2) of the Act on 27.8.2009, which, on the face of it, is beyond the period of limitation prescribed under Section 143(2) of the Act.
8. The basic requirement of Section 143(2) of the Act having not been satisfied, the department's further proceedings, in our considered opinion, becomes non-est in law.
9. The above said view of this Court is fortified by a decision of the Supreme Court in Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113 and it was observed as under (page 369) :
"Omission on the part of the assessing authority to issue notice under section 143(2) cannot be a procedural irregularity and the same is not curable and, therefore, the requirement of notice under section 143(2) cannot be dispensed with."
10. In such view of the matter, we do not find any substantial question of law in this appeal and accordingly, this appeal is dismissed. No costs.
VARSHA 

*In favour of assessee.
†Arising out of order of Tribunal in IT Appeal No. 796/Mds./2010, dated 22-7-2011. 
IT : Where assessee was consistently following system of accounting of crediting money retained by customers from sale proceeds as and when received and Assessing Officer accepted such method in earlier years, there was no need to disturb method of accounting followed by assessee
IT : If there was sufficient surplus fund at assessee's disposal for making any investment and no nexus was established with expenditure incurred for earning exempt income, no disallowance could be made under section 14A
■■■
[2015] 55 taxmann.com 158 (Gujarat) 
HIGH COURT OF GUJARAT
Commissioner of Income-tax- II
v.
Gujarat Apollo Industries Ltd.*
MS. HARSHA DEVANI AND MS. SONIA GOKANI, JJ. 
TAX APPEAL NO. 928 OF 2014†
SEPTEMBER  16, 2014 
Section 28(i), read with section 145, of the Income-tax Act, 1961 - Business income - Chargeable as (unrealized sale) - Assessment year 2005-06 - Part of sale consideration for goods sold by assessee-company was retained by customers for fulfilment of warranty conditions to be met by assessee in case of any contingencies arising therein - Assessee was crediting said amount as and when received but Assessing Officer held that such money was part of sale consideration and was chargeable to tax in year of sale - Whether when assessee was consistently following system of accounting of crediting money retained by customers as and when received which had been accepted by department and there was no change during relevant year, there was no need to disturb method of accounting followed by assessee - Held, yes [Para 5] [In favour of assessee] 
Section 14A of the Income-tax Act, 1961 - Expenditure incurred in relation to income not includible in total income (Investment in shares) - Assessment year 2005-06 - Whether where assessee had sufficient surplus fund at its disposal for making any investment in shares and for business purpose and, no nexus was established with expenditure incurred by assessee for earning exempt income, no disallowance could be made under section 14A - Held, yes [Para 8] [In favour of assessee]
M.R. Bhatt, Sr. Advocate and Mrs. Mauna Bhatt, Advocate  for the Appellant. 
ORDER
 
Ms. Harsha Devani, J. - The appellant - revenue in this appeal under section 260A of the Income Tax Act, 1961 (hereinafter referred to as "the Act"), has challenged the order dated 31.01.2014 passed by the Income Tax Appellate Tribunal, Ahmedabad Bench "D" in ITA No.198/Ahd/2013, by proposing the following two questions stated to be substantial questions of law :
"(A) Whether the Appellate Tribunal is right in law and facts of the case to delete the disallowance of claim on account of retention money of Rs.40,32,955/-?
(B) Whether the Appellate Tribunal is right in law and on facts in upholding the order of the CIT (A) to delete the disallowance u/s 14A of the Act Rs.28,36,668/- on account of interest and administrative expenses when assessee had failed to discharge its onus to prove the nexus of interest free funds utilized for the purpose of making investments earning exempt income?"
2. The assessment year is 2005-06 and the relevant accounting period is the financial year 2004-05. The Assessing Officer had made additions on the ground that the assessee was not accounting the money retained by the assessee's customer as per contractual obligation. Since it was following the mercantile system of accounting, the Assessing Officer rejected the view of the assessee that it is following the system of accounting of crediting the money retained as and when received. In the appeal preferred by the assessee, the Commissioner (Appeals) (after re-adjudicating the matter as per the directions of the Tribunal), allowed the claim of the assessee by holding that this accounting method was followed by the assessee for many years and it had not made any deviation during the year. The revenue carried the matter in appeal before the Tribunal, but did not succeed.
3. Mr. M. R. Bhatt, learned Senior Advocate appearing on behalf of the appellant, submitted that the sum of unrealized sale was part of the sale consideration for the goods sold by the company. A fixed percentage of the consideration was retained by various parties for the fulfillment of warranty conditions to be met in assessee of any contingencies arising therein, which cannot be considered as an empirical provision of warranty (since the assessee failed to provide any basis for determination of such amount or any empirical or statistical data generated by the assessee) and would remain a contingent liability and hence is not an allowable expenditure in the current year. This is a part of the sale consideration so definitely such sums had accrued to the assessee in the financial year under consideration and hence, when the assessee is following the mercantile system of accounting, the part of the sales consideration "claimed to be retained" is required to be accounted for during the current year.
4. This, court has considered the submissions advanced by the learned counsel for the appellant. It, however, is an admitted position that an identical question arose for consideration before this court in Tax Appeal No.144 of 2013, wherein, while dismissing the appeal the court held thus:
'6. Having heard learned counsel for the Revenue and having perused the documents on record, we find that the issue under consideration is squarely covered by the decision of this Court in the case of Anup Engineering Ltd. Commissioner of Income-tax reported in 247 ITR 457 .
7. In the said case the agreement that the assessee entered into for execution of a contract for supply and erection of plant specified that full amount would not be paid if the plant was defective. The assessee had debited the sum of Rs. 3 lakhs by crediting the same to the warranty account as some dispute had arisen with respect to the execution of the contract. In such background, the Court considered whether such amount represented assessee's accrued income. In this context, it was held and observed as under:
"For the purpose of ascertaining whether income had, in fact, accrued, one has to also see whether there is a real income. It has been also observed by the Hon'ble Supreme Court in C.I.T. v. Bokaro Steel Ltd., 236 ITR 315, that no matter by adopting what method the assessee maintains his accounts, it may be either the cash system where entries are made on the basis of actual receipts and actual outgoings or disbursements, or it may be the mercantile system where entries are made on accrual basis, that is to say, accrual of the right to receive payment and the accrual of the liability to disburse or pay. However, in both cases, unless there is real income, there cannot be any income tax. In the instant case also, there is no real income so far as Rs.3 lacs are concerned because no debt has been created in favour of the assessee by virtue of clause No. 14 of the contract and as the assessee did not get any right to receive the said amount during the previous year in question, it cannot be said that income in respect of the amount in question had been accrued to the assessee during the previous year in question. Looking to the facts of the present case and in the light of the law laid down by the Hon'ble Supreme Court in the cases referred to hereinabove, it is very clear that unless and until a debt is created in favour of the assessee, which is due by somebody, it cannot be said that the assessee has acquired a right to receive the income or that the income has accrued to him. A debt must have come into existence and the assessee must have acquired a right to receive the payment. In the instant case, the assessee did not get any right to receive a sum of Rs. 4 lacs which could have been retained by Godrej in pursuance of clause No. 14 of the contract. One has to look at the contract and not at the entries made in the books of account. If, upon construction of the contract, one comes to a conclusion that the assessee could not have received Rs. 4 lacs from Godrej, by no stretch of imagination it can be said that the said amount had accrued by way of income to the assessee in the previous year in question. As the plant was not up to the satisfaction of Godrej, Godrej had a right to retain Rs. 4 lacs. It is not in dispute that during the previous year in question the dispute as to quality of the plant had arisen and the assessee had also felt that quality of the plant was not up to the mark and, therefore, believing that Godrej might ultimately retain Rs.3 lacs or under the warranty clause the assessee might have to pay Rs. 3 lacs, the assessee made a provision for Rs. 3 lacs by deducting the said amount from the sales account. In fact, in the previous year in question, the assessee had no vested right to receive Rs. 4 lacs and therefore it cannot be said that income to that extent had accrued to the assessee. We can test the above conclusion in a different manner too. Whether Godrej was liable to pay Rs. 4 lacs to the assessee in spite of the fact that quality of the plant was admittedly not up to the mark? Did the assessee get a vested right to get the said amount? Answer to these questions would be in negative and, therefore, as observed hereinabove, it cannot be said that income had accrued to the assessee.
A similar question had arisen in case of C.I.T. v. Simplex Concrete Piles (India) Pvt. Ltd., 179 ITR 8, (Cal.). Having regard to the facts and circumstances of the case, it was held in that case that, when there is a clause with regard to retention money, the assessee gets no right to claim any part of the retention money till the verification of satisfactory execution of the contract is concluded and, therefore, if there is no immediate right to receive the retention money, the said amount cannot be said to have accrued to the assessee. Even in the instant case, so far as retention money is concerned, the assessee had not to receive the same and therefore it cannot be said that the amount of Rs. 3 lacs had accrued to the assessee."
8. In the result, this Tax Appeal is dismissed.'
5. Insofar as the first question is concerned, a perusal of the order passed by the Commissioner (Appeals) shows that after analyzing the terms of payments of purchase orders in respect of various parties, has given categorical finding that the retention of 10% money of total sales was due to specific terms and conditions for final payment mentioned in the customer purchase order. It was further held that the assessee - company had been following this system of accounting for the last several years and was accepted by the department. The Commissioner (Appeals) further examined as to whether the assessee had made any deviation from the usual practice followed by it in the earlier years with an intention to evade tax and found that there was no such change during the year under appeal and whatever retention money had not been shown in that year and realized in the subsequent year had been shown as sale proceeds in that year and offered for tax. It is in these circumstances that the Commissioner (Appeals) was of the view that there was no need to disturb the method of accounting followed by the assessee - company and also found no discrepancy in terms and conditions of purchase orders. The Tribunal has concurred with the findings recorded by the Commissioner (Appeals).
6. From the facts and contentions noted hereinabove, it is amply clear that the controversy involved in this case stands concluded in favour of the assessee and against the revenue by the above decision of this court. Under the circumstances, no question of law can be stated to arise as proposed. This ground of appeal is, therefore, dismissed.
7. Insofar as the second question which relates to addition of Rs.28,36,668/- under section 14A of the Act on account of interest and administrative expenses is concerned, the Tribunal has taken note of the fact that the matter had initially been restored to the file of the Commissioner (Appeals) with a specific direction to bring out clearly as to whether the borrowed fund had indeed been utilized in investment in shares/mutual funds for earning exempt income. The Commissioner (Appeals), with a view to carry out this direction analyzed the financial chart showing the financial summary of the assessee of the last seven years and found that the assessee was having sufficient surplus funds at its disposal for making any investment in share and for business purposes and therefore, no nexus could be established with the expenditure incurred by the assessee for earning the exempt income. There was no increase in borrowing rather there was reduction in total debts. Having regard to the above findings recorded by the Commissioner (Appeals), the Tribunal observed that it is now well settled that no disallowance under section 14A of the Act can be made of interest expenses until there is finding of Assessing Officer that borrowed funds were utilized by assessee to earn exempt income. It is in these circumstances, that the Tribunal did not find any infirmity in the order passed by the Commissioner (Appeals) in deleting the addition made by the Assessing Officer out of interest payment under section 14A of the Act.
8. From the facts noted hereinabove, it is apparent that the Commissioner (Appeals) has, after analyzing the material on record, found as a matter of fact that the assessee had sufficient surplus funds at its disposal for making any investment in share and for business purpose and therefore, there was no nexus that could be established with the expenditure incurred by the assessee for earning the exempt income. Thus, the conclusion arrived at by the Tribunal is based upon concurrent findings of fact recorded by it after appreciating the evidence on record. On behalf of the appellant, nothing contrary has been pointed out so as to dislodge the findings of fact recorded by the Tribunal, nor is it the case of the assessee that the Tribunal has taken into consideration any irrelevant material or that any relevant material has been ignored. In the absence of any perversity in the findings of fact recorded by the Tribunal, the impugned order does not give rise to any question of law, much less, a substantial question of law, so as to warrant interference.
9. The appeal, therefore, fails and is, accordingly, summarily dismissed.
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Section 2(22) of the Income-tax Act, 1961 - Deemed dividend (Loans and advances to shareholders) - Assessment years 2002-03 to 2007-08 - Whether loan or advance given to shareholders or to a concern would constitute deemed dividend if intention of such advance or loan is to avoid payment of dividend distribution tax under section 115-O - Held, yes - Whether if such a payment is made firstly not out of accumulated profits and secondly even if it is out of accumulated profits, but as trade advance as a consideration for goods received or for purchase of a capital asset which indirectly would benefit company advancing loan, such advance would not fall within ambit of provisions of section 2(22)(e) - Held, yes - BDPL, a closely held company, advanced money to assessee who was holding 99 per cent shares of BDPL - According to assessee, in Karnataka, companies were not allowed to buy land which was of agricultural status and, therefore, funds were given by BDPL to procure land in name of directors and hold same in form of capital asset and then transfer back to company after obtaining conversion order - Whether since balance sheet and journal entries in books of account amply made it clear that funds were provided during course of business, advances made by BDPL to assessee would not fall within the definition of 'dividend' as contained in section 2(22)(e) - Held, yes [Paras 27 and 29] [In favour of assessee] 
Words and phrases : Term 'any payment' as occurring in section 2(22)(e) of the Income-tax Act, 1961
Interpretation of statute : Doctrine of noscuntur a sociis
FACTS
 
	■ 
	 
	BDPL was a closely held company. It advanced money to its sister concern and a shareholder who was having 99 per cent of equity share capital of BDPL. The recipient of those advances were the assessees in the instant case.

	■ 
	 
	Proceedings under section 153C/153A were initiated against the assessees to treat aforesaid amounts as dividend under section 2(22)(e).

	■ 
	 
	The assessees' case was that in Karnataka, companies were not allowed to buy the land which was of agricultural status and, therefore, funds were given by BDPL to procure the land in the name of the directors and hold the same in the form of capital asset and then transfer back to the company after obtaining conversion order; and that since the funds were not given for individual benefit of directors, deemed dividend was not applicable.

	■ 
	 
	The Assessing Officer held that the materials did not indicate the existence of any agreement between BDPL and the assessee-companies till 15-12-2008 and the agreement was submitted before the department for camouflaging the transaction when the question of deemed dividend had been raised. He held that the asssessees were given the loan or advance bit by bit from profits of BDPL during the year and, therefore, provisions of section 2(22)(e) were attracted.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer.

	■ 
	 
	On second appeal, the Tribunal held that the balance sheet and the journal entries in the books of account amply made it clear that funds were provided during the course of business and, therefore, the advances made by BDPL to assessees would not fall within the definition of 'dividend' as contained in section 2(22)(e) and were not taxable.

	■ 
	 
	On revenue's appeal :


HELD
 
	■ 
	 
	The purpose of the insertion of sub-clause (e) of section 2(22) was to bring within the tax net accumulated profits which are distributed by closely held companies to his shareholders in the form of loans to avoid payment of dividend distribution tax under section 115-O. The purpose being that persons who manage such closely held companies should not arrange their affairs in a manner that they assist the shareholders in avoiding payment of tax by having these companies pay or distribute money in the form of advance or loan. Loan or advance given to the shareholders or to a concern, under normal circumstances would not qualify as dividend. If such loan or advance is given to such shareholder as a consequence of any further consideration which is beneficial to the company received from such a shareholder, in such case, such advance or loan cannot be said to a deemed dividend within the meaning of the Act. Instead of distributing accumulated profits as dividend, companies distribute them as loan or advances to shareholders or to concern in which such shareholders have substantial interest or make any payment on behalf of or for the individual benefit of such shareholder. In such an event, by the deeming provisions, such payment by the company is treated as dividend. It is so made by legal fiction created under section 2(22)(e). Thus, the definition of 'dividend' has been enlarged, and loan or advances given under the conditions specified under this provision would also be treated as dividend. Thus, for gratuitous loan or advance given by a company to those classes of shareholders would come within the purview of section 2(22) but not to the cases where the loan or advance is given in return to an advantage conferred upon the company by such shareholder. The intention behind the provisions of section 2(22)(e) is to tax dividend in the hands of shareholders. [Para 24]

	■ 
	 
	It is in this background, the word 'any payment', by a company, by way of advances or loans, has to be interpreted. The attribute of a loan is that it is a positive act of lending money coupled with acceptance by the other side of the money as loan and generally carries interest and there is an obligation of repayment. The term 'advance' may or may not include lending. The word 'advance' if not found in the company or in conjunction with the word, loan, may or may not include the obligation of repayment. If it does, then it would be a loan. However, the Legislature has used the expression by way of advance or loan. Therefore, both these words are used to mean different things. The principle of statutory interpretation by which a generic word receives a limited interpretation by reason of its company is well-established. In such circumstance, one can legitimately draw on the noscuntur a sociis principle.[Para 25]

	■ 
	 
	When one looks at the aforesaid provision, it is clear that any payment made by a company by way of advance or loan has to be understood in the context of the object with which the said provision is introduced. Though the legislature has introduced 'advance' as well as 'loan' which are two different words, the meaning of each of those words has to be understood in the context in which they are used. Each word takes its colour from the other. The meaning of the word 'advance' is to be understood by the meaning of the word 'loan' which is used immediately thereafter. Associated words take their meaning from one another under the doctrine of noscuntur a sociis, the philosophy of which is that the meaning of a doubtful word may be ascertained with reference to the meaning of words associated with it.

	■ 
	 
	In the case of a loan, money is advanced generally on payment of interest. In other words the loan advanced has to be repaid with interest. In the case of an advance also, the element of repayment is there but such a repayment may be with interest or without interest. Therefore, when the said two words are used in the aforesaid provision with the purpose of levying tax, if the intention of such advance or loan is to avoid payment of dividend distribution tax under section 115-O such a payment by a company certainly constitutes a deemed dividend. But if such a payment is made firstly not out of accumulated profits and secondly even if it is out of accumulated profits, but as trade advance as a consideration for the goods received or for purchase of a capital asset which indirectly would benefit the company advancing the loan, such advance cannot be brought within the word 'advance' used in the aforesaid provision. The trade advance which is in the nature of money transacted to give effect to commercial transactions would not fall within the ambit of the provisions of section 2(22)(e) [Para 27]

	■ 
	 
	Each word employed in a statute must take colour from the purport and the object for which it is used. Principle of purposive interpretation should be taken recourse to. If a literal interpretation is given to the said words, it means all trade advances are to be taxed as deemed dividend. If such an interpretation is placed, it would lead to absurdity. That was not the intention of the legislature in enacting the aforesaid provision. Even if the accumulated profit which ought to have been paid to the shareholders as the dividend was paid to a sister concern for the purpose of acquisition of capital assets or as a consideration for the goods received which is required for carrying on the business, it would not fall within the definition of section 2(22)(e) as the object was not to pay the said amount to the shareholders after avoiding payment of dividend distribution tax under section 115-O [Para 28]

	■ 
	 
	The revenue pointed out clause (ii) of section 2(22)(e) which expressly provides that any payment by a company by way of any advance or loan made to a shareholder or the concern in the ordinary course of business where the lending of money is a substantial part of the business of the company and if the case of the assessee does not fall under the said provision, the said advance constitutes dividend. The question of looking into the aforesaid provision would arise only when all the conditions prescribed in clause (e) of sub-section (2) of section 22 are complied with. If a payment is made by way of trade or business, advance or loan, clause (e) of sub-section (2) of section 22 is not at all attracted and the question of applying the aforesaid clause (ii) would not arise [Para 29]

	■ 
	 
	Therefore, the finding recorded by the Tribunal that these advances made by the BDPL to the sister concern as well as to its shareholder do not constitute deemed dividend under section 2(22)(e), is legal and valid and does not call for any interference. [Para 30]
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JUDGMENT
 
N. Kumar, J. - All these appeals are taken up for consideration together as common question of law is involved and therefore by a common order all these appeals are disposed of.
2. The substantial question of law that arise for our consideration is as under :—
"Whether any payment by a company by way of advance or loan to a shareholder or to any concern made under Section 2(22) (e) of the Income Tax Act, 1961, to the extent to which the company possessed the accumulated profits includes a trade advance and constitutes deemed dividend ?"
3. ITA Nos.105, 106, 107, 108, 109, 110, 112, 113, 114, 115, 118 and 119/2011 are all appeals preferred by the Revenue in which the assessee is a concern. ITA Nos.124, 125, 126, 127, 128, 129/2011 are also appeals preferred by the Revenue in which the assessee is an individual shareholder. ITA Nos.473, 474, 475, 476, 511, 512, 513, 514, 536 and 537/2013 are all appeals by the assessee challenging the portion of the order of the Tribunal which is against its interest.
4. The factual background which has given rise to the substantial question of law are broadly as under :—
M/s. Bagmane Development Private Limited is a closely held Company (for short hereinafter referred to as "M/s. BDPL"). Sri Raja Bagmane was the substantial shareholder. M/s. BDPL advanced money to its sister concerns namely Bagmane Builders Pvt. Ltd., Chandra Developers Pvt. Ltd., Bagmane Leasing and Finance Pvt. Ltd., Bagmane Construction Pvt. Ltd., and Raja Bagmane, the shareholder, who is having 99% of the equity share capital in M/s. BDPL It was the amounts advanced by M/s. BDPL to these sister concerns for different assessment years 2004-05 to 2007-08, and insofar as the shareholder of Raja Bagmane is concerned, the amounts were advanced for the assessment years 2002-03 to 2007-2008.
5. The recipient of these advances are the assessees before the Court. Proceedings were initiated under Section 153C insofar as Companies are concerned and in case of the individual assessee, proceedings under Section 153A were initiated, contending that the aforesaid amounts received by the assessees by way of loans were advanced to the extent of accumulated profits is treated as dividend. The assessees were called upon to explain why they should not be taxed accordingly. They have shown in their accounts, the said amounts under the caption of 'unsecured loans and advances'. The case of the assessees was, M/s. BDPL advanced the said amounts to them for sourcing land on account of joint venture agreement. The funds were given in connection with the property purchased because in Karnataka, Companies were not allowed to buy the land which is of agricultural status. Therefore, funds were given by M/s. BDPL to procure the land in the name of the directors and hold the same in the form of capital asset and then transfer back to the company after obtaining conversion order. Earlier also, Sri Raja Bagmane had procured and transferred the lands to M/s. BDPL after obtaining conversion during the assessment year 1997-98. Since the funds are not given for individual benefit of directors, deemed dividend is not applicable. They also furnished the details of such purchases and the amounts paid and the survey numbers of the land which was to be procured under the aforesaid documents. They relied on several judgments of various Courts in support of their contentions.
6. The Assessing Authority on consideration of the aforesaid material and the submission of the assessees held that the materials do not indicate the existence of any agreement between M/s BDPL and the assessee-companies till 15/12/2008 though the assessees made submission on various dates had not claimed even on a single occasion that there was a written agreement between the assessee-company and M/s BDPL. It appears that the agreement is only off the record and to give it with different colour. The said agreement was also not registered with the concerned Government Authority. The deed is dated 13/11/2002. The period of limitation for a specific performance of the contract is three years from the date fixed for the performance. There is no mention in the agreement about the time limit within which the performance is to be completed. Therefore, these facts indicate that the agreement was submitted before the department for camouflaging the transaction when the question of deemed dividend had been raised.
7. The transaction of funds and payments by M/s. BDPL to the assessees were made bit by bit during the whole year and hence the assessees were given the loan or advance bit by bit from its profits during the year. Therefore, the assessees cannot take the plea that loans or advances do not attract the provisions of Section 2(22)(e) of the Income Tax Act, 1961. Therefore, tax was levied on such loans and advances received to the extent of the accumulated profits earned by M/s. BDPL. Aggrieved by the said orders, the assessees preferred the appeals before the Commissioner of Income Tax (Appeals). The Appellate Commissioner on consideration of the aforesaid material, declined to interfere with the said finding recorded by the Assessing Authority. Aggrieved by the same, the assessees preferred appeals before the Tribunal. The Tribunal on consideration of the rival contentions and after taking note of the various Judgments relied upon by the parties and also the statutory provisions, held that the material on record shows that funds have flown from M/s.BDPL to the assessee-companies. In the balance sheet the funds (received could have been shown inadvertently as "unsecured loans/advances", by the persons who are at the helm of affairs in the accounting section of the assessees. However, it does not alter the nature and character of the transaction of funds which took place and it cannot be a sole reason to brand that those were unsecured loans and that the provisions of Section 2(22)(e) of the Act have come to play a role. It further held that the balance sheet's journal entries in the books of accounts amply make it clear that funds were provided during the course of business. It was also held that the assessees in fact produced the agreement in the midst of assessment proceedings. Therefore on the ground of belated production, the said documents cannot be rejected. M/s.BDPL was not engaged in the business of money lending. The funds so allocated to the assessee during the course of business is purely on the business exigencies and thus, the amount so funded do not fall within the sphere of loans or advances as the case may be so as to bring it within the purview of the Act. Section 2(22)(e) brings in deeming fiction. In certain circumstances it provides an advance or loan treated as dividend in the hands of the shareholders. Advances and loans have to be interpreted in its true sense. Any payment made out of business does not fall within the ambit of advance and loans, through the accounting entries which are passed as such The true nature of the transaction has to be seen as to whether the transaction is attributable to a loan or advance. Thus, it is obvious that the fiction created in Section 2(22)(e) only refers to pure advances or loans. Any amount paid on account of business transactions between the entities fall outside the ambit of Section 2(22)(e). As a result of globalization during the recent past, various giant infrastructure projects have come up and many are in pipeline. Multifarious activities are involved in promoting these projects, for which activity different kinds of commercial agreements and technical agreements are involved. The finance structure of every activity differs. The risk of reward involved in every activity has difference. In order to meet such complex constraints, the flagship company/promoter may create various distinct entities being Special Utility Vehicles (SUV) to deal in each of these activities independently. The promoter along with these SUVs jointly works to complete the overall project. In such situation, funds being the bloodline for all these entities flow from one entity to the other. Such transfer of funds arising out of commercial expediency may not be in the nature of advance or loans in all circumstances.
8. After looking into the details in each of these cases, it was held that the assessing authority was not justified in invoking the provisions of Section 2(22)(e) of the Act which the assessees disputed before the CIT (A), the Appellate Authority. The order passed by the Appellate Authority upholding the order of the Assessing Authority was held to be unjustified and therefore, the appeal was allowed and it was held that the advances made by flagship company i.e., M/s.BDPL to these assessees would not fall within the definition of "dividend" as contained in Section 2(22)(e) of the Act and not taxable. Aggrieved by this, revenue has preferred the appeals.
9. In the assessees' appeals they have challenged the very institution of the proceedings under Section 153C and 153A of the Act on the ground that satisfaction of the Assessing Authority was not recorded in writing as held by the Apex Court in the case of Manish Maheshwari v. Asstt. CIT [2007] 289 ITR 341/159 Taxman 258.
10. Therefore all these appeals were taken up for consideration together.
Rival Contentions 
11. Learned counsel for the revenue assailing these impugned orders contended that advancing of money from the flagship company to its sister company is not in dispute. The assessees in their account have entered these amounts under the heading of "unsecured loans". At the time of advancing money no agreements were entered into and no such agreement was seized or was available at the time of search under Section 132 of the Act. It is only at the fag end of the proceedings on 15/12/2008 the memorandum of agreement was produced. The material on record clearly establishes that it is a document created to support the claim of the assessees and it is not a genuine document. It is in the nature of an after thought. That document is not registered. As is clear from Section 2(22)(e) of the Act, any payment made by way of advance or loan to a concern or to a shareholder to the extent the company possessed the accumulated profits would be deemed to be a dividend. The word "any payment" includes even a trade advance or monies lent or advanced by way of business expedience or commercial expedience. The legislature by way of exception has provided that where any advance or loan is made to a share holder or concern in the ordinary course of the business, where, lending of money is a substantial part of the business of the company, such advances or loans fall outside the purview of the dividend.
12. In the instant case, M/s. BDPL is not in the business of money lending and therefore, any payment made by the said company to these assessees is deemed to be a dividend and liable to tax. The Tribunal has erred in interfering with the well considered order passed by the lower authorities. Therefore, the said order requires to be set aside.
13. Per contra, learned counsel appearing for the assessees submitted that the material on record clearly discloses that the flagship company - M/s. BDPL is in the business of development of land and building. It is a company registered under the Companies Act, 1956 in the State of Karnataka. In view of the provisions of the Karnataka Land Reforms Act, a non-agriculturist including a company cannot purchase or own agricultural land. In those circumstances, for the purpose of acquiring agricultural land and development of such agricultural land, they form sister companies/sister concerns and advance money to them to enable them to acquire agricultural land and get it converted for non-agricultural purposes and then convey such land. Therefore, the amounts were given to these assessees as trade advance. It is not given out of the accumulated profits. In fact, the material on record shows that major portion of such advances are not out of such accumulated profits and therefore, he submits that the word "advance or loan" referred to in Section 2(22)(e) of the Act has to be interpreted in the context in which the said provisions was brought on the statute book and the object was sought to be achieved. The literal interpretation of the said provision would lead to absurdity and injustice and therefore, purposive construction has to be placed on the said provision i.e., precisely what the Tribunal has done and hence, there is no substance in these appeals.
Statutory Provisions 
14. In order to appreciate these rival contentions, first we have to look at the word "dividend", which is defined in the Companies Act. The word "dividend" is inserted by the Companies (Amendment) Act, 2000 which came into force on 13/12/2000 as Section 2(14)(a), which reads as under:—
"Dividend includes any interim dividend"
15. Section 206 of the Companies Act defines to whom the dividend is payable, which reads as under:—
"Dividend not to be paid except to registered shareholders or to their order or to their bankers.
206. (1) No dividend shall be paid by a company in respect of any share therein, except :—
	(a)
	 
	to the registered holder of such share or to his order or to his bankers; or

	(b)
	 
	in case a share warrant has been issued in respect of the share in pursuance of section 114, to the bearer of such warrant or to his bankers.


(2) Nothing contained in sub-section (1) shall be deemed to require the bankers of a registered shareholder to make a separate application to the company for the payment of the dividend."
As could be seen from the aforesaid provisions, the only person who is entitled to a dividend is the registered holder of any share in the company. Even a person who holds shares as trustee, for any person is registered as a shareholder. Shareholder is the only person recognized by the company, who is entitled to payment of dividend.
16. The word "dividend" has been defined under the Act in Section 2(22). It reads as under:—
'Definitions.
2. In this Act, unless the context otherwise requires,—
(22) "dividend" includes—
(e) any payment by a company, not being a company in which the public are substantially interested, of any sum (whether as representing a part of the assets of the company or otherwise) [made after the 31st day of May, 1987, by way of advance or loan to a shareholder, being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power, or to any concern in which such shareholder is a member or a partner and in which he has a substantial interest (hereafter in this clause referred to as the said concern)] or any payment by any such company on behalf, or for the individual benefit, of any such shareholder, to the extent to which the company in either case possesses accumulated profits;'
17. Sections 104 to 109 of the Act relate to levy of additional tax on certain closely held companies other than those in which the public was substantially interested, if they fail to distribute a specified percentage of their distributable profits as dividends. These provisions had lost much of their relevance with the reduction of the maximum marginal rate of personal tax to 50% which is lower than the rate of corporation tax on closely held companies. Therefore, Sections 104 to 109 have been omitted by the Finance Act, 1987. If on the deletion of Sections 104 to 109, there was a likelihood of closely held companies not distributing their profits to share holders by way of dividends but by way of loans or advances so that these are not taxed in the hands of the shareholders, to forestall the manipulation, Section 2(22) has been suitably amended. Under the existing provisions payment by way of loans or advances to shareholders who have substantial interest in a company to the extent to which the company possessed accumulated profits is treated as dividend. The shareholders who have substantial interest are those who have shares carrying not less than 20% of voting power as per the provision of clause (32) of Section 2 of the Act. Amendment to the definition extends its application to payments made (1) to a shareholder holding not less than 10% of the voting power or (2) to a concern in which the shareholder has substantial interest. "Concern" as per newly inserted Explanation 3(a) to Section 2(22) means a Hindu undivided family, or a firm or an association of persons or a body of individuals or a company. A shareholder having substantial interest in a concern as per Explanation 3(b) to Section 2(22), is deemed to be one who is beneficially entitled to not less than twenty percent of the income of such concern.
18. The Apex Court in the case of K.P. Varghese v. ITO [1981] 131 ITR 597/7 Taxman 13, dealing with the interpretation to be placed on sub-section (2) of Section 52 of the Act explaining the scope of literal construction held as under:—
'The task of interpretation of a statutory enactment is not a mechanical task. It is more than a mere reading of mathematical formulae because few words possess the precision of mathematical symbols. It is an attempt to discover the intent of the Legislature from the language used by it and it must always be remembered that language is at best an imperfect instrument for the expression of human thought and, as pointed out by Lord Denning, it would be idle to expect every statutory provision to be "drafted with divine prescience and perfect clarity". We can do no better than repeat the famous words of judge Learned Hand when he said "....it is true that the words used, even in their literal sense, are the primary and ordinarily ' the most reliable source of interpreting the meaning of any writing: be it a statute, a contract or anything else. But it is one of the surest indexes of a mature and developed jurisprudence not to make a fortress out of the dictionary; but to remember that statutes always have some purpose or object to accomplish, whose sympathetic and imaginative discovery is the surest guide to their meaning."
	 
	**
	**
	**


We must, therefore, eschew literalness in the interpretation of Section 52, sub-section (2), and try to arrive at an interpretation which avoids this absurdity and mischief and makes the provision rational and sensible, unless of course, our hands are tied and we cannot find any escape from the tyranny of the literal interpretation. It is now a well-settled rule of construction that where the plain literal interpretation of a statutory provision produces a manifestly absurd and unjust result which could never have been intended by the Legislature, the court may modify the language used by the Legislature or even "do some violence" to it, so as to achieve the obvious intention of the Legislature and produce a rational construction.'
19. The Apex Court again explained the meaning of a deeming provision under the Income Tax Act in the case of CIT v. Mother India Refrigeration Industries (P.) Ltd. [1985] 155 ITR 711/23 Taxman 8 as under:—
"The legal fictions are created only for some definite purpose and these must be limited to that purpose and should not be extended beyond that legitimate field."
20. The Delhi High Court had an occasion to consider the scope of Section 2(22)(e) in the case of CIT v. Raj kumar [2009] 318 ITR 462/181 Taxmann 155 wherein it was held as under:—
"21. This, however, leaves us with the submission of the Revenue that even a trade advance could fall within the ambit of section 2(22)(e) of the Act. In order to deal with this submission it would be convenient to extract the relevant part of the provision of section 2(22)(e) of the Act:
2. In this Act, unless the context otherwise requires,....—
(22) 'dividend' includes—
(e) any payment by a company, not being a company in which the public are substantially interested, of any sum (whether as representing a part of the assets of the company or otherwise) made after the 31st day of May, 1987, by way of advance or loan to a shareholder, being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power, or to any concern in which such shareholder is a member or a partner and in which he has a substantial interest (hereinafter in this clause referred to as the said concern) or any payment by any such company on behalf Malhotra or for the individual benefit, of any such shareholder, to the extent to which the company in either case possesses accumulated profits."
21. The Calcutta High Court explaining Section 22(e) in the case of Pradip Kumar Malhotra v. CIT [2011] 338 ITR 538/203 Taxman 110/15 taxmann.com 66 held as under:—
'After hearing the learned counsel for the parties and after going through the aforesaid provisions of the Act, we are of the opinion that the phrase "by way of advance or loan" appearing in sub-clause (e) must be construed to mean those advances or loans which a shareholder enjoys for simply on account of being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power; but if such loan or advance is given to such shareholder as a consequence of any further consideration which is beneficial to the company received from such a shareholder, in such case, such advance or loan cannot be said to a deemed dividend within the meaning of the Act. Thus, for gratuitous loan or advance given by a company to those classes of shareholders would come within the purview of section 2(22) but not to the cases where the loan or advance is given in return to an advantage conferred upon the company by such shareholder.'
22. The Delhi High Court in the case of CIT v. Ankitech (P.) Ltd. [2012] 340 ITR 14/[2011] 199 Taxman 341/11 taxmann.com 100, explaining the meaning of the word "concern" found in the provisions as well as the Explanation (3), where the meaning of the said word is expressly given, held as under:—
'24. The intention behind enacting the provisions of section 2(22)(e) is that closely-held companies (i.e., companies in which public are not substantially interested), which are controlled by a group of members, even though the company has accumulated profits would not distribute such profit as dividend because if so distributed the dividend income would become taxable in the hands of the shareholders. Instead of distributing accumulated profits as dividend, companies distribute them as loan or advances to shareholders or to concern in which each shareholders have substantial interest or make any payment on behalf of or for the individual benefit of such shareholder. In such an event, by the deeming provisions, such payment by the company is treated as dividend. The intention behind the provisions of section 2(22)(e) of the Act is to tax dividend in the hands of shareholders. The deeming provisions as it applies to the case of loans or advances by a company to a concern in which its shareholder has substantial interest, is based on the presumption that the loans or advances would ultimately be made available to the shareholders of the company giving the loan or advance.'
23. Following the said judgment, this Court in the case of Chief CIT v. Sarva Equity (P.) Ltd. [2014] 225 Taxman 172/44 taxmann.com 28 and other connected matters, disposed of on 08/01/2014 held as under:—
"16. In the present case, we are concerned with the second limb of Section 2(22)(e) of the Act namely, to any concern, like the respondent-assessee, in which such shareholder is a member or a partner and in which he has a substantial interest. The respondent assessee is admittedly not a shareholder of M/s. Ittina. It is not even the case of the assessee that it is a shareholder of M/s. Ittina, though, shareholders of the respondent-assessee and M/s. Ittina are common and/or members of the same family. In this backdrop when we look at the provisions contained in Section 2(22)(e) of the Act, the intendment of the Legislature is clear, which means to tax dividend in the hands of shareholders. The deeming provisions, as observed by Delhi High Court, as it applies to the case of loans/advances by a Company to a concern in which its shareholders have substantial interest, is based on the presumption that the loans or advances would ultimately be made available to the shareholders of the Company giving the loan or advances. Loan or advance given to the shareholders or to a concern, under normal circumstances would not qualify as dividend, but it is so made by legal fiction created under Section 2(22)(e) of the Act. Thus, the definition of dividend has been enlarged, and that loan or advances given under the conditions specified under this provision would also be treated as dividend. The fiction, however, is not to be extended for enlarging the concept of shareholders. Dividend is to be given by any company, to its shareholders. Thus, in the second category under Section 2(22)(e) of the Act, loan or advances given to a concern, like the assessee in the present case, which is admittedly not a shareholder of the payee company, under no circumstances, could be treated as shareholder receiving dividend. As observed by Delhi High Court, if the intention of the Legislature was to tax such loan or advance as deemed dividend at the hands of deeming shareholder, then the legislature would have inserted deeming provision in respect of shareholder as well. The legislature has not done so.
17. Section 2(22)(e) of the Act is designed to strike balance, i.e., advance or loan to a shareholder and that the word shareholder can mean only a registered shareholder. A beneficial owner of shares whose name does not appear in the Register of shareholders of the Company cannot be stated to be a shareholder. He may be beneficially entitled to the share but he is certainly not a shareholder. In other words, it is only the person whose name is entered in the Register of the shareholders of the Company as the holder of the shares who can be said to be a shareholder qua Company and not the person beneficially entitled to the shares. We are therefore, of the view that it is only where a loan is advanced by the Company to the registered shareholder and the other conditions set out in Section 2(22)(e) of the Act are satisfied, that amount of loan would be liable to be regarded as deemed dividend within the meaning of this section."
24. Therefore, from the aforesaid judgments, it is clear that the purpose of the insertion of sub-clause (e) of Section 2(22) of the Act was to bring within the tax net accumulated profits which are distributed by closely held companies to his shareholders in the form of loans to avoid payment of dividend distribution tax under Section 115-O of the Act. The purpose being that persons who manage such closely held companies should not arrange their affairs in a manner that they assist the shareholders in avoiding payment of tax by having these companies pay or distribute money in the form of advance or loan. Loan or advance given to the shareholders or to a concern, under normal circumstances would not qualify as dividend. If such loan or advance is given to such shareholder as a consequence of any further consideration which is beneficial to the company received from such a shareholder, in such case, such advance or loan cannot be said to a deemed dividend within the meaning of the Act. Instead of distributing accumulated profits as dividend, companies distribute them as loan or advances to shareholders or to concern in which such shareholders have substantial interest or make any payment on behalf of or for the individual benefit of such shareholder, in such an event, by the deeming provisions, such payment by the company is treated as dividend. It is so made by legal fiction created under Section 2(22)(e) of the Act. Thus, the definition of dividend has been enlarged, and that loan or advances given under the conditions specified under this provision would also be treated as dividend. Thus, for gratuitous loan or advance given by a company to those classes of shareholders would come within the purview of section 2(22) but not to the cases where the loan or advance is given in return to an advantage conferred upon the company by such shareholder. The intention behind the provisions of section 2(22)(e) of the Act is to tax dividend in the hands of shareholders.
25. It is in this background, the word "any payment", by a company, by way of advances or loans, has to be interpreted. The attribute of a loan is that it is a positive act of lending money coupled with acceptance by the other side of the money as loan and generally carries interest and there is an obligation of repayment. The term "advance" may or may not include lending. The word "advance" if not found in the company or in conjunction with the word loan may or may not include the obligation of repayment. If it does then it would be a loan. However, the Legislature has used the expression by way of advance or loan. Therefore, both these words are used to mean different things. The principle of statutory interpretation by which a generic word receives a limited interpretation by reason of its company is well established. In such circumstance, one can legitimately draw on the noscuntur a sociis principle. In fact this latter maxim is only an illustration or specific application and broader than the maxim ejusdem generies.
26. The Apex Court in the case of State of Bombay v. Hospital Mazdoor Sabha AIR 1960 SC 610 has observed as under:—
'9. It is, however, contended that, in construing the definition, we must adopt the rule of construction noscuntur a sociis. This rule, according to Maxwell, means that, when two or more words which are susceptible of analogous meaning are coupled together they are understood to be used in their cognate sense. They take as it were their colour from each other, that is, the more general is restricted to a sense analogous to a less general. The same rule is thus interpreted in Words and Phrases (Vol. XIV, p. 207):
"Associated words take their meaning from one another under the doctrine of noscuntur a sociis, the philosophy of which is that the meaning of a doubtful word may be ascertained by reference to the meaning of words associated with it; such doctrine is broader than the maxim Ejusdem Generis." In fact the latter maxim "is only an illustration or specific application of the broader maxim noscuntur a sociis". The argument is that certain essential features or attributes are invariably associated with the words "business and trade" as understood in the popular and conventional sense, and it is the colour of these attributes which is taken by the other words used in the definition though their normal import may be much wider. We are not impressed by this argument. It must be borne in mind that noscutur a sociisis merely a rule of construction and it cannot prevail in cases where it is clear that the wider words have been deliberately used in order to make the scope of the defined word correspondingly wider. It is only where the intention of the legislature in associating wider words with words of narrower significance is doubtful, or otherwise not clear that the present rule of construction can be usefully applied. It can also be applied where the meaning of the words of wider import is doubtful; but, where the object of the legislature in using wider words is clear and free of ambiguity, the rule of construction in question cannot be pressed into service. As has been observed by Earl of Halsbury, L.C., in Corporation of Glasgow v. Glasgow Tramway and Omnibus Co. Ltd. [(1898) AC 631 at p. 634] in dealing with the wider words used in Section 6 of Valuation of Lands (Scotland) Act, 1854,
"the words 'free from all expenses whatever in connection with the said tramways' appear to me to be so wide in their application that I should have thought it impossible to qualify or cut them down by their being associated with other words on the principle of their being ejusdern generis with the previous words enumerated".
If the object and scope of the statute are considered there would be no difficulty in holding that the relevant words of wide import have been deliberately used by the legislature in defining "industry" in Section 20(j). The object of the Act was to make provision for the investigation and settlement of industrial disputes, and the extent and scope of its provisions would be realised if we bear in mind the definition of "industrial dispute" given by Section 2(k), of "wages" by Section 2(rr), "workman" by Section 2(s), and of "employer" by Section 2(g). Besides, the definition of public utility service prescribed by Section 2(m) is very significant. One has merely to glance at the six categories of public utility service mentioned by Section 2(m) to realise that the rule of construction on which the appellant relies is inapplicable in interpreting the definition prescribed by Section 2(j).'
27. In this background when we look at the aforesaid provision, it is clear that any payment made by a company by way of advance or loan has to be understood in the context of the object with which the said provision is introduced. Though the legislature has introduced 'advance' as well as 'loan' which are two different words, the meaning of each of those words have to be understood in the context in which they are used. Each word takes its colour from the other. The meaning of the word 'advance' is to be understood by the meaning of the word loan which is used immediately thereafter Associated words take their meaning from one another under the doctrine of noscuntur a sociis the philosophy of which is that the meaning of a doubtful word may be ascertained by reference to the meaning of words associated with it. This rule, according to Maxwell, means that, when two or more words which are susceptible of analogous meaning are coupled together they are understood to be used in their cognate sense. They take as it were their colour from each other, that is, the more general is restricted to a sense analogous to a. less general. In the case of a loan, money is advanced generally on payment of interest. In other words the loan advanced has to be repaid with interest. In the case of an advance also, the element of repayment is there but such a repayment may be with interest or without interest. Therefore, when the said two words are used in the aforesaid provision with the purpose of levying tax, if the intention of such advance or loan is to avoid payment of dividend distribution of tax under Section 115-O of the Act., such a payment by a company certainly constitutes a deemed dividend. But if such a payment is made firstly not out of accumulated profits and secondly even if it is out of accumulated profits, but as trade advance as a consideration for the goods received or for purchase of a capital asset which indirectly would benefit the company advancing the loan, such advance cannot be brought within the word 'advance' used in the aforesaid provision. The trade advance which is in the nature of money transacted to give effect to commercial transactions would not fall within the ambit of the provisions of Section 2(22)(e) of the Act.
28. In this context, it is useful to refer to the judgment of the Apex Court in the case of LIC of India v. Retd. LIC Officers Association [2008] 3 SCC 321where it was held that each word employed in a statute must take colour from the purport and the object for which it is used. Principle of purposive interpretation should be taken recourse to. If a literal interpretation is given to the said words, it means all trade advances are to be taxed as deemed dividend. If such an interpretation is placed, it would lead to absurdity. That was not the intention of the legislature in enacting the aforesaid provision. Even if the accumulated profit which ought to have been paid to the shareholders as the dividend paid to a sister concern for the purpose of acquisition of capital assets or as a consideration for the goods received which is required for carrying on the business, it would not fall within the definition of Section 2(22)(e) of the Act as the object was not to pay the said amount to the shareholders after avoiding payment of dividend distribution tax under Section 115-O of the Act. In that view of the matter, it is not possible to accept the interpretation sought to be placed by the revenue.
29. The learned Counsel for the revenue pointed out clause (ii) of Section 2(22)e which expressly provides that any payment by a company by way of any advance or loan made to a shareholder or the concern in the ordinary course of business where the lending of money is a substantial part of the business of the company and if the case of the assessee does not fall under the said provision, the said advance constitutes dividend. The question of looking into the aforesaid provision would arise only when all the conditions prescribed in clause (e) of Sub-Section (2) of Section 22 are complied with. If a payment is made by way of trade or business, advance or loan, clause (e) of Sub-section (2) of Section 22 of the Act is not at all attracted and the question of applying the aforesaid clause (ii) would not arise and therefore, we do not see any substance in the said contention.
30. It was also contended on behalf of the revenue that having regard to the plain words used in clause (e) 'to any concern', when the amount is paid or when any payment is made to a concern, the tax is levied on the concern and not on the shareholders. As far as this question is concerned, this Court following the judgment of the Bombay High Court in the case of CIT v. Universal Medicare (P.) (Ltd.) [2010] 324 ITR 263/190 Taxman 144 has categorically held that when any payment is made by a company to any concern, which falls under clause (e), the tax is leviable on the shareholder only and not on the concern. We respectfully agree with the aforesaid judgment and we do not see any justification to take another view of this matter. Therefore, the finding recorded by the Tribunal that, these advances made by the BDPL to the sister concern as well as to its shareholder do not constitute deemed dividend under Section 2(22)(e) of the Act, is legal and valid and do not call for any interference.
31. In so far as the appeals filed by the assesses are concerned, as we have held there is no primary liability to pay tax, we are not going into other contentions and we leave it open to be adjudicated at the appropriate time in an appropriate forum. In view of our findings that the advances made do not fall within the definition of a deemed dividend under Section 2(22)(e) of the Act, we have not gone into the merits of the contemporaneous issues which are raised in appeal and they are kept open to be adjudicated in an appropriate forum.
32. Consequently the substantial question of law is answered in favour of the assessee and against the revenue and the assesses' appeals are all disposed of.
33. The finding recorded by the Tribunal in ITA 127/2011 that once the assessee has taken an advance amount of Rs.49.35 lakhs and returns of the same, even in the absence of any documentary evidence evidencing the same is acceptable, cannot be found fault with. Accordingly, we do not find any merit in the said contention.
VARSHA 

*In favour of assessee.
†Arising out of order of ITAT, IT Appeal Nos. 442 to 450, 458 to 461 and 485 to 490/Bang./2010, dated 12-11-2010. 
IT: Assessee, engaged in production and sale of feature film, was eligible to set off of loss from one film against profits from other film
IT: Expenditure incurred in preparation of positive prints and advertisement, for purpose of production of film is allowable as business expenditure under section 37(1)
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IN THE ITAT HYDERABAD BENCH 'B'
Teja Cinema
v.
Deputy Commissioner of Income-tax*
B. RAMAKOTAIAH, ACCOUNTANT MEMBER 
AND SAKTIJIT DEY, JUDICIAL MEMBER 
IT APPEAL NO. 806 (HYD.) OF 2014
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  16, 2014 
I. Section 70 of the Income-tax Act, 1961, read with rule 9A of the Income-tax Rules, 1962 - Losses - Set off of from one source against income from another sources under same head of income (Film producer) - Assessment year 2008-09 - Whether assessee, engaged in production and sale of feature film, was eligible to set off of loss from one film against profits from other film - Held, yes [Para 10][In favour of assessee] 
II. Section 37(1) of the Income-tax Act, 1961, read with rule 9A of the Income-tax Rules, 1962 - Business expenditure - Allowability of (Film producer) - Assessment year 2008-09 - Whether expenditure incurred in preparation of positive prints and advertisement for purpose of production of film was allowable as business expenditure under section 37(1) - Held, yes [Para 10][In favour of assessee] 
CASE REVIEW-II
 
CIT v. Prasad Productions (P.) Ltd. [1989]179 ITR 147/45 Taxman 95 (Mad.);Dharma Productions (P.) Ltd. v. Dy CIT [2014] 62 SOT 177/42 taxmann.com 8 (Mum.); Anjala Exhibitors (P.) Ltd. v. Inspecting Assistant Commissioner [1993] 46 ITD 523 (Delhi) (para 6) and Mukta Arts (P.) Ltd. v. Asstt. CIT [2007] 105 ITD 533 (Mum.) (para 10) followed.
CASES REFERRED TO
 
CIT v. Prasad Productions (P.) Ltd. [1989]179 ITR 147/45 Taxman 95 (Mad.)(para 6), Dharma Productions (P.) Ltd. v. Dy CIT [2014] 62 SOT 177/42 taxmann.com 8 (Mum.) (para 6), Anjala Exhibitors (P.) Ltd. v. Inspecting Assistant Commissioner [1993] 46 ITD 523 (Delhi) (para 6) and Mukta Arts (P.) Ltd. v. Asstt. CIT [2007] 105 ITD 533 (Mum.) (para 6).
I.R. Rao  for the Appellant. R. Mohan Reddy  for the Respondent. 
ORDER
 
Saktijit Dey, Judicial Member  - This is an appeal by the assessee against the order dated February 20, 2014, of the Commissioner of Income-tax (Appeals)-V, Hyderabad, pertaining to the assessment year 2008-09.
2. Ground Nos. 1 and 4 being general in nature are not required to be adjudicated upon. The effective grounds raised by the assessee are as under :
"2. The learned Commissioner of Income-tax (Appeals) ought to have appreciated that the expenditure incurred in the production of films falling outside the cost of production as defined under the provisions of rule 9A of the Income-tax Rules, 1962, is clearly allowable as revenue expenditure.
3. The learned Commissioner of Income-tax (Appeals) ought not to have confirmed the disallowances on a different ground without affording an opportunity of being heard on this ground."
3. Briefly the facts are, the assessee a partnership-firm is engaged in production and sale of feature films. For the assessment year under dispute the assessee filed its return of income on October 13, 2008, declaring loss of Rs. 36,48,898. During scrutiny assessment proceeding, the Assessing Officer while examining the assessee's financial statements along with other facts and materials on record, noticed that the assessee during the year had produced two films titled as "Chandamama" (designated as P-5) released on September 6, 2007 and "Attadishta" (designated as P-6) released on March 20, 2008. As per the profit and loss account sales for P-5 were reported at Rs. 4,49,05,658 against direct expenses of Rs. 3,98,04,770 resulting in a profit of Rs. 51,00,888 whereas the sales for P-6 were reported at Rs. 2,39,22,763 against direct expenses incurred by the assessee amounting to Rs. 5,36,68,411 resulting in a loss of Rs. 2,97,45,648. The Assessing Officer observed that as per rule 9A of the Income-tax Rules, if a film is released within 90 days from the end of the relevant previous year loss should be carried to the next year. Therefore, the loss on account of P-6 cannot be set off against the profit of P-5. On the aforesaid basis, the Assessing Officer called upon assessee to explain why profit of one film is set off against loss of another contrary to rule 9A. In reply to the query made by the Assessing Officer, the assessee submitted that as per section 70(1) of the Act, the assessee can set off loss against the income from any other source under the same head. The Assessing Officer, however, was not convinced with the submissions of the assessee and held that as rule 9A of the Income-tax Rules is a part of the statute and specifically stipulates the mode of carry forward of loss in case of picture released within 90 days, provisions of rule 9A has to apply. Accordingly, the Assessing Officer rejected the assessee's claim of set off of loss of P-6 against profit of P-5 and determined the income at Rs. 51,00,888. Being aggrieved of the assessment order so passed, the assessee preferred an appeal before the Commissioner of Income-tax (Appeals).
4. In course of hearing of appeal before the Commissioner of Income-tax (Appeals), the assessee made elaborate submissions with regard to claim of set off of loss. On the basis of the submissions made by the assessee, the Commissioner of Income-tax (Appeals) called for a remand report from the Assessing Officer. After receiving the remand report from the Assessing Officer, the Commissioner of Income-tax (Appeals) noticed that as per the remand report, the assessee has reduced the following items of expenditure from the total cost of production of film P-6 :
	
	(Rs.)

	(i)
	Salaries to partners
	50,000

	(ii)
	Bank charges
	38,595

	(iii)
	Depreciation
	2,77,588

	(iv)
	Cost of positive prints
	75,01,743

	(v)
	Advertisement expenditure
	8,81,050


5. The Commissioner of Income-tax (Appeals) noted that after reducing the aforesaid items of expenditure from the total cost for production of P-6 amounting to Rs. 5,36,68,441, the assessee had incurred cost of production at Rs. 4,49,18,632. After deducting the profit earned from the film P-6 of Rs.2,39,22,763 from the aforesaid amount of cost of production, the balance amount of Rs. 2,09,98,862 was carried forward as loss to the next assessment year. The Commissioner of Income-tax (Appeals), though, agreed that the assessee has correctly carried forward loss of Rs. 2,09,98,862 to the assessment year 2009-10, however, he held that the expenditure of Rs.87,47,786 set off against profit of P-5 is not correct as it is not in accordance with rule 9A. The Commissioner of Income-tax (Appeals) on interpreting the provisions of rule 9A held that the expenditure incurred for preparation of positive prints and expenditure on account of advertisement of the film, after it is satisfied by CBFC, are post-production expenses, hence, cannot be considered to be part of cost of production. Accordingly, he held that the expenditure towards positive prints amounting to Rs. 75,01,743 and advertisement expenditure of Rs. 8,81,850 cannot be allowed as expenditure in view of rule 9A. So far as common expenditure of Rs. 3,66,186 relating to salaries to partners, bank charges depreciation, etc., the Commissioner of Income-tax (Appeals) held that it relates to both P-5 and P-6, hence the assessee would be eligible for 50 per cent. of the said amount. Accordingly, out of the expenditure of Rs. 87,46,786 claimed by the assessee to be set off against profit of P-5, the Commissioner of Income-tax (Appeals) disallowed an amount of Rs. 83,83,593 by applying rule 9A and allowed an amount of Rs. 1,80,100. On the aforesaid basis, he directed the Assessing Officer to determine the assessee's total income at Rs. 49,20,788.
6. The learned authorised representative submitted before us, the expenditure towards positive prints and advertisement expenses though, may be allowed under rule 9A of the Income-tax Rules, but, the same having been incurred as expenditure by the assessee towards film P-6, it is allowable under the general provisions of section 37(1) as business expenditure. The learned authorised representative submitted, when there is no dispute to the fact that the assessee has incurred such expenditure in connection with its business of film production, then, it has to be allowed as a business expenditure in terms with section 37(1). Further, as per the provisions of section 70(1), the assessee is eligible for set off of the expenditure against the profits of P-5. In support of such contention, the learned authorized representative relied upon a decision of the hon'ble Madras High Court in case of CIT v. Prasad Productions (P.) Ltd. [1989] 179 ITR 147/45 Taxman 95. He also relied upon the following decisions :
	(i)
	 
	Dharma Productions (P.) Ltd. v. Dy CIT [2014] 62 SOT 177/42 taxmann.com 8 (Mum.).

	(ii)
	 
	Anjala Exhibitors (P.) Ltd. v. Inspecting Assistant Commissioner [1993] 46 ITD 523 (Delhi).

	(iii)
	 
	Mukta Arts (P.) Ltd. v. Asst. CIT [2007] 105 ITD 533 (Mum.).


7. The learned Departmental representative, on the other hand, relied on the order of the Commissioner of Income-tax (Appeals).
8. We have considered the submissions of the parties and perused the orders of the Revenue authorities as well as other materials on record. As is evident from the order of the Commissioner of Income-tax (Appeals), he disallowed the expenditure claimed by the assessee only on the ground that expenditure towards positive prints and advertisement cannot be considered as cost of production in view of bar imposed under rule 9A of the Act. However, as would be evident from the observation made by the learned Commissioner of Income-tax (Appeals), he does not dispute the fact that the assessee is eligible to set-off of loss Rs. 87,46,786 of P-6 against the profit of P-5 amounting to Rs. 51,00,888. In this context we refer to the observation of the learned Commissioner of Income-tax (Appeals) in paragraph 7.3 of his order, which is extracted herein for the sake of clarity.
"7.3 I agree with the contentions of the appellant that as per rule 9A, it had correctly carried forward loss of Rs. 2,09,98,862 to the next previous year, i.e., financial year 2008-09 (assessment year 2009-10). I also agree with the contentions of the appellant that as per section 70, it was entitled to set off loss of any source against income from any other source under the same head and the appellant was correct in set off of balance loss of Rs. 87,46,787 of P-6 against the profit of film 'Chandamama' (P-5) of Rs. 51,00,888."
9. However, though, the Commissioner of Income-tax (Appeals) may be correct in holding that expenditure towards positive prints and advertisement cannot be considered towards cost of production as per rule 9A, he has failed to examine the assessee's claim under section 37(1) of the Act. In this context, it is to be noted that the hon'ble Madras High Court in the case of CIT v. Prasad Productions (P.) Ltd. (supra) has held that even if expenditure relating to positive prints, etc., is not allowable under rule 9A, but, the same can be allowed under section 37(1) of the Act, as it is incurred in connection with the business. The relevant observation of the High Court is extracted hereunder for convenience (page 156) :
"Only during the course of the pendency of the appeal before the Appellate Assistant Commissioner, the assessee exercised an option as per rule 9A of the Rules and under Explanation (ii)(a) to rule 9A(1) of the Rules, the expenditure incurred for the preparation of the positive prints of the film could not be included within the expression 'cost of production'. It is for this reason that such expenditure is characterised as post-production expenditure. Ordinarily, all expenditure incurred on the production of a film would be its cost of production, but that would exclude the expenditure incurred for the preparation of the positive prints of the film so produced. The purpose of obtaining positive prints is to exhibit the film produced which is a stage after the completion of the production. In any given case, a person carrying on business in the production of feature films may produce a film, but for a variety of reasons, he may not be in a position to exhibit it by obtaining positive prints. Having produced a film, the person carrying on the business of production of feature films may either keep them without exhibition or even part with them without making arrangements for their exhibition. It cannot, therefore, be assumed that in all cases of production of a film, the producer must necessarily obtain the positive prints of the film as well. In other words, if a person carries on the business of production of films, he may not only produce the films but also prepare the positive prints for the purpose of exhibition or he may not take steps for the exhibition of the film having produced it. The production and exhibition of a feature film constitutes two distinct and separate stages and while the former would take in all activities which culminate in the production of a feature film the latter contemplates a stage subsequent to the completion of the production of the film, viz., exhibition of the film produced. Viewed thus, any expenditure incurred in connection with the preparation of the positive prints for purposes of exhibition would really be post-production expenses and also an item of expenditure in relation to the business of production and exhibition of feature films and would, therefore, qualify for deduction as expenditure laid out or expended wholly and exclusively for the purpose of the business. We have not been referred to any provision in the Act or the rules disallowing such expenditure as an item of business expenditure for the purpose of section 37 of the Act. Though, learned counsel for the Revenue placed considerable reliance upon the decision in CIT v. Carborundum Universal Ltd. [1977] 110 ITR 621 (Mad), we are of the view that that decision does not in any manner assist the Revenue. In that case, the assessee claimed deduction of a certain amount in the computation of its profits and gains of the business by way of contribution to the superannuation fund of its foreign collaborators and that claim was disallowed by the authorities below. However, the Tribunal held that though that amount was not an allowable deduction under section 36(1)(iv) of the Act as the contribution was not to a recognised provident fund or to an approved superannuation fund nor could be allowed under section 37 of the Act, the payment was allowable under section 28 of the Act. On a reference, it was held that the nature of payment being one described in section 36(1)(iv) of the Act and as it could not be deducted under that section, it cannot be held to be deductible under section 28 of the Act on general principles in arriving at the true profits and gains of the business in a commercial sense. In the view we have taken that the expenditure incurred in connection with the obtaining of positive prints is really in the nature of post-production expenditure and that there is no provision in the Act or the rules obliging the authorities to disallow such expenditure, the claim of the assessee that such expenditure would fall under section 37 of the Act is, in our view, well-founded. We, therefore, answer the second question referred to us in the affirmative and against the Revenue."
10. The same view has been expressed by different Benches of the Tribunal in the decisions cited by the learned authorised representative. It is not disputed either by the Assessing Officer or by the Commissioner of Income-tax (Appeals) that the assessee has incurred the expenditure in connection with the business of production of film. Therefore, applying the ratio laid down by the hon'ble Madras High Court as well as the decisions of the Tribunal, we allow the assessee's claim that the expenditure incurred is to be allowed under section 37 of the Act, even though it may not be allowable under rule 9A. Further, the assessee is also eligible to set off the expenditure incurred against profit of P-5 under section 70(1) of the Act. Accordingly, we allow the grounds raised by the assessee and direct the Assessing Officer to delete the additions made.
11. In the result, the appeal of the assessee is allowed.
rahul 

*In favour of assessee.
IT: Where Assessing Officer issued notice for reassessment on ground that excessive deduction was taken by assessee under section 10A and said action was not confirmed by Tribunal, since revenue did not file appeal against order of Tribunal and still revenue had time to file an appeal, reassessment proceedings could not be sustained till filing of an appeal
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Section 10A, read with sections 147 and 148, of the Income-tax Act, 1961 - Free trade zone (Reassessment) - Assessment year 2008-09 - Assessing Officer issued notice under section 148 for reassessment on ground that high level of operating profits and consequent excessive deduction was taken by assessee under section 10A - Tribunal held that Assessing Officer simply treated high profit earned by assessee as a reason to invoke sub-section (10) without even remotely demonstrating existence of any arrangement between assessee and its AEs aimed at producing extraordinary profits in hands of assessee - Accordingly Tribunal held that conclusion drawn by lower authorities could not be sustained - Whether where revenue did not file appeal against order of Tribunal but still revenue had time to file an appeal, reassessment proceedings could not be sustained till filing of an appeal - Held, yes [Paras 6 & 8] [In favour of assessee] 
CASE REVIEW
 
National Agricultural Co-operative Marketing Federation of India Ltd. v. Asstt. CIT [W.P.(C) No. 5895 of 2010 dated 7-8-2014] (para 7) followed.
CASES REFERRED TO
 
Silver Oak Laboratories (P.) Ltd. v. Dy. CIT [W.P. (C) Nos. 17719-20/2006, dated 18-12-2008] (para 4) and National Agricultural Co-Operative Marketing Federation of India Ltd. v. Asstt. CIT [W.P. (C) No. 5895 of 2010, dated 7-8-2014] (para 7).
JUDGMENT
 
Badar Durrez Ahmed, J. - This writ petition is directed against the notice dated March 27, 2012, issued under section 148 of the Income-tax Act, 1961, in respect of the assessment year 2008-09. The reasons given for the reopening were, inter alia, based on the scrutiny proceedings of the very same petitioner for the assessment year 2009-10. The issue pertains to the high level of operating profits and the consequent alleged excessive deduction taken by the petitioner-assessee under section 10A of the said Act.
2. The petitioner had filed its objections and the Assessing Officer passed an order rejecting the objections. In that order the Assessing Officer specifically noted that the fact that the assessee was claiming excessive deduction, as above, under section 10A surfaced for the first time during the assessment proceedings for the assessment year 2009-10 in the case of the petitioner itself. It was also noted that while going through the income-tax return details for the subject year it was observed that here also the petitioner-assessee had adopted the same mechanism and had thus claimed the excessive deduction under section 10A of the said Act. According to the Assessing Officer, these findings constituted the new tangible material on record which was the basis for the reason to believe that income by way of excessive deduction under section 10A had escaped assessment and that it was not a case of mere change of the opinion. It was also pointed out in the order rejecting the objections that the assessee had also not been able to distinguish as to how the facts of the assessment year 2008-09 were different from those of the assessment year 2009-10. It was concluded by the Assessing Officer that, where all other things remain the same, the inference drawn during the assessment proceedings for the assessment year 2009-10 with respect to the excessive deduction claimed under section 10A of the said Act was equally applicable in respect of the assessment year 2008-09.
3. We are now informed by the learned counsel appearing on behalf of the petitioner that the appeal in respect of the assessment year 2009-10 being I. T. A. No. 348/Del/2013 has been allowed by the Income-tax Appellate Tribunal, New Delhi. Apart from the observations on law, on facts it has been held by the Tribunal as under :
"It can be seen from the facts of the instant case that the Assessing Officer has simply treated high profit earned by the assessee as a reason to summon sub-section (10), without even remotely demonstrating the existence of any 'arrangement' between the assessee and its AEs aimed at producing extraordinary profits in the hands of the assessee. The conclusion drawn by the authorities below in such circumstances cannot be ex consequenti sustained."
4. The consequence of the above decision by the Tribunal is that the very basis for forming the purported reason to believe that the income had escaped assessment in respect of the assessment year in question does not survive any further. The learned counsel for the petitioner, therefore, contended that the proceedings pursuant to the impugned notice under section 148 ought to be quashed as also the order rejecting the objections needed to be set aside. He placed reliance on a decision of this court in Silver Oak Laboratories (P.) Ltd. v. Dy. CIT [W.P. (C.) Nos. 17719-20/2006, dated 18-12-2008]. The facts of that case were somewhat similar to the present case. In that case also, during the assessment proceedings of other assessment years, certain facts were noticed and, based upon that, the notice under section 148 for reassessment had been issued in respect of the year in question. It was evident that the reasons recorded for the proposed reassessment did not contain any specific allegation with regard to the year in question in that case, namely, the assessment year 1999-2000 and that the sole and entire basis of reopening the assessment were the additions made in respect of the assessment years 1998-99 and 2001-02. No other reason had been given by the Assessing Officer for reopening the assessment. Since the Tribunal, in that case had already deleted the additions in respect of the assessment years 1998-99 and 2001-02, the very basis for continuing any further with the reassessment proceedings in respect of the relevant assessment year (1999-2000) did not survive any further. It was specifically noted in the said decision in Silver Oak Laboratories (P.) Ltd. (supra) that there was no specific allegation with regard to the assessment year 1999-2000 regarding the suppression of the sale figures and that the reassessment proceedings depended entirely on the additions made in respect of the assessment years 1998-99 and 2001-02, which, as pointed out above, had been deleted by the Tribunal. It was also noted in the said decision that the Revenue had not filed any appeal against the decision of the Tribunal deleting the said additions.
5. In these circumstances this court in Silver Oak Laboratories (P.) Ltd. (supra), quashed further proceedings in respect of the notice under section 148 and also set aside the order whereby the objections of the assessee had been rejected by the Assessing Officer. A similar order is sought by the learned counsel for the petitioner in the present case.
6. We find that there is one factor which is different from that case and, that is, that while in the previous case no appeal had been filed against the Tribunal's order, in the present case the Tribunal's order had been passed only on August 26, 2014, and there is still time for filing of the appeal on the part of the Revenue. In these circumstances, while the very basis for the issuance of the notice under section 148 no longer survives, we are of the view that as there is still time for the filing of an appeal by the Revenue before this court, a different order would be required to be passed.
7. It is clear that as the position stands today, the reasons do not survive. However, subsequently the position may be altered in case the Revenue files an appeal and succeeds therein. Therefore, the Revenue also has to be protected. Consequently, we are inclined to adopt the approach indicated in National Agricultural Co-operative Marketing Federation of India Ltd. v. Asstt. CIT [W.P. (C) No. 5895 of 2010, dated 7-8-2014], wherein we passed the following order :
"In these circumstances, we find that as of now, the very basis of initiating the reassessment proceedings by virtue of the notice dated February 2, 2010, issued under section 148 of the Income-tax Act, 1961, does not survive. Therefore, we are disposing of this writ petition with liberty to both sides to seek revival in case the need arises. We make it clear that in case it is ultimately held in favour of the Revenue, then the Revenue shall be entitled to revive its proceedings pursuant to the notice under section 148 of the said Act and the assessee shall not take up the plea of limitation. The writ petition stands disposed of accordingly."
8. Consequently, we direct that the reassessment proceedings stand closed and the present writ petition is disposed of with liberty to both sides to seek revival in case the need arises. We make it clear that if the case is ultimately decided in favour of the Revenue in respect of the assessment year 2009-10, then the Revenue shall be entitled to revive its proceedings pursuant to the impugned notice under section 148 of the said Act and the assessee shall not take up the plea of limitation. As of now, the reassessment proceedings initiated by virtue of the impugned notice under section 148 does not survive. We are making it clear that we have not expressed any opinion with regard to the validity of the issuance of the notice under section 148 on the date on which it was issued.
9. With these observations, the writ petition stands disposed of.
RANJAN 

*In favour of assessee.
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Section 68 of the Income-tax Act, 1961 - Cash credits (Share application money) - Assessment year 2002-03 - Whether where Assessing Officer completed best judgment assessment wherein addition was made to assessee's income under section 68 in respect of shares application money, in view of fact that address and PAN were not provided for all parties whereas in case of some of share applicants, there were transactions of deposits and immediate withdrawals of money, impugned addition was to be confirmed - Held, yes [Paras 5, 6 and 14] [In favour of revenue] 
FACTS
 
	■ 
	 
	During assessment proceedings, the Assessing Officer made addition to assessee's income under section 68 in respect of share application money received from various applicants.

	■ 
	 
	The Commissioner (Appeals) as well as the Tribunal opined that the assessee had been able to discharge the onus and prove the identity, creditworthiness of the share applicants, and genuineness of the transactions.

	■ 
	 
	Accordingly, the addition made by the Assessing Officer was deleted.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	Firstly, it was noticed that there was a big divergence on the aspect of PAN details, income tax returns, etc. as recorded in the assessment order and as per the findings recorded by Commissioner (Appeals) and the Tribunal. The assessment order records that assessee was pointedly asked to provide details, on the business activities carried out during the year; details of the share capital raised during the year; details of the investment made during the year; details of the loans and advances made during the year; job work income during the year; shareholding pattern, copy of all accounts of the company; list of bank accounts of Directors; and, a note justifying the expenses. Thereafter, the assessee did file some details but they were not exhaustive/complete. [Para 3]

	■ 
	 
	The Commissioner (Appeals) has recorded that the assessee had brought to his notice relevant pages of the paper book wherein confirmation of the respective share applicants, their income tax returns, their PAN card and election card, etc., were made available. Tribunal had proceeded on the findings recorded by the Commissioner (Appeals). [Para 4]

	■ 
	 
	On being queried in the Court, the assessee accepted that these details might not have been filed during the course of the reassessment proceedings but were filed during the course of the original assessment proceedings, which had resulted in an order under section 143(3). There is no such finding recorded by the Commissioner (Appeals) or the Tribunal. However, what is clear is that in the reassessment order passed under Section 144 read with Section 147, there is an unambiguous, assertive and decisive finding that the assessee had failed to cooperate and furnish the details.

	■ 
	 
	The assessment order records that summons under Section 131 were issued to the two directors of the company, seeking their explanation but the same were not complied with. The assessment order also records that the bank account statements of share applicants were examined and there was a transfer entry of Rs.4,95,000/- and a cheque in favour of the assessee was cleared on the same day. [Para 5]

	■ 
	 
	As noticed above, the assessee did not furnish complete details and particulars and virtually 'absconded' during the course of reassessment proceedings, resulting in a best judgment assessment. These facts have been completely ignored by both the Commissioner (Appeals) and the Tribunal. Obvious inference is that the assessee had intentionally tried to block and obstruct enquiries and hinder a thorough probe knowing the nature of the transactions. Thus, the reluctance and hesitation to appear in response to summons and produce documents is apparent and conspicuous. [Para 6]

	■ 
	 
	The facts mentioned in the reassessment order, i.e. failure to cooperate in filing details and responding to summons, have not been disputed or controverted by the Commissioner (Appeals) and the Tribunal. There is no adverse comment or finding regarding the validity of the best judgment assessment. [Para 7]

	■ 
	 
	In view of the aforesaid factual position and the copious material it was not considered appropriate to remand the matter to the Tribunal for fresh decision as the facts are crystal clear and are not debatable nor do they require further elucidation and examination. [Para 8]

	■ 
	 
	A bare reading of section 68 suggests that there has to be credit of amounts in the books maintained by an assessee; such credit has to be a sum during the previous year and if the assessee offers no explanation about the nature and source of such credit or the explanation offered is not satisfactory, then the sums so credited can be treated as income of the assessee for that previous year. The expression no explanation is offered or the explanation offered is not satisfactory puts an onus on the assessee to offer a lucid, reasonable and acceptable explanation before the Assessing Officer and thereupon the Assessing Officer should form an opinion accepting or rejecting the explanation based upon appreciation of facts/materials and other attending circumstances. [Para 9]

	■ 
	 
	In view of the aforesaid discussion, the unmistakably apparent, patent, and conspicuous facts were ignored by the first appellate authority and the Tribunal. In the facts of the present case, section 68 was rightly invoked and is applicable. Thus, the order passed by the Tribunal affirming the finding of the Commissioner (Appeals) deleting the addition, is set aside. [Para 14]
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JUDGMENT
 
Sanjiv Khanna, J. - This appeal by the Revenue relates to assessment year 2002-03 and was admitted for hearing by order dated 13th November, 2013 on the following substantial question of law:
"Whether the Income Tax Appellate Tribunal was right in deleting the addition of Rs.55,66,995/- under Section 68 of the Income Tax Act, 1961 by applying correct principles?"
The said order also records that the aforesaid question will include the aspect whether the impugned decision is perverse.
2. The impugned order passed by the Income Tax Appellate Tribunal ('Tribunal', for short) dated 9th September, 2011 affirms the order of the Commissioner of Income Tax (Appeals) ('CIT(A)', for short), deleting the addition of Rs.55,66,995/- purportedly received by the respondent assessee, a company, on account of share allotment. It has been held that the assessee has been able to discharge the onus and prove the identity, creditworthiness of the share applicants, and genuineness of the transactions on the ground that copy of the PAN number, income tax returns and bank details, etc. were filed and hence, ratio of the decision of the Supreme Court in CIT v. Lovely Exports (P.) Ltd. [2008] 299 ITR 268 (SC) and that of Delhi High Court in CIT v. Rockfort Metal & Minerals Ltd. [2011] 198 Taxman 497/9 taxmann.com 305 (Delhi), applied. Consequently, the addition of the above said amount by invoking Section 68 of the Income Tax Act, 1961 ('Act', for short) by the Assessing Officer, was contrary to law, and should be deleted.
3. At the outset, we notice that there is a big divergence on the aspect of PAN details, income tax returns, etc. as recorded in the assessment order dated 18th December, 2007 and as per the findings recorded by CIT(A) and the Tribunal. The assessment order records that the authorized representative of the assessee was pointedly asked to provide details vide note sheet entry dated 20th July, 2007, on the business activities carried out during the year; details of the share capital raised during the year; details of the investment made during the year; details of the loans and advances made during the year; job work income during the year; shareholding pattern, copy of all accounts of the company; list of bank accounts of Directors; and, a note justifying the expenses. Thereafter, the assessee did file some details but they were not exhaustive/complete. For example, the details of accounts received on account of share premium were not furnished along with the details of share capital, and the address and PAN numbers were not provided for all parties. Some other details were filed consisting of some short notes and a list without PAN numbers and addresses of the investors. In these circumstances, the assessment order passed was under Section 144 read with Section 147 of the Act. Thus, in the present case, the assessee had not cooperated in the assessment proceedings and hence, best judgment assessment was made.
4. The CIT (A) has recorded that the authorized representative of the assessee had brought to his notice relevant pages of the paper book wherein confirmation of the respective share applicants, their income tax returns, their PAN card and election card, etc., were made available. Tribunal had proceeded on the findings recorded by the CIT(A).
5. On being queried in the Court, learned counsel for the assessee accepted that these details might not have been filed during the course of the reassessment proceedings but were filed during the course of the original assessment proceedings, which had resulted in an order under Section 143(3), dated 29th November, 2004. There is no such finding recorded by the CIT(A) or the Tribunal. However, what is clear is that in the reassessment order dated 18th December, 2007, passed under Section 144 read with Section 147 of the Act, there is an unambiguous, assertive and decisive finding that the assessee had failed to cooperate and furnish the details. The assessment order records that summons under Section 131 of the Act were issued to the two directors of the company, i.e. Virender Oberoi and Alka Oberoi, seeking their explanation but the same were not complied with. The assessment order also records that the bank account statements of Tashi Contractors (P) Ltd. were examined and there was a transfer entry of Rs.4,95,000/- dated 7th March, 2002 and a cheque in favour of the assessee was cleared on the same day. In the case of Baldev Harish Electrical Pvt. Ltd., a transfer entry of Rs.5,00,000/- dated 6th March, 2002, was noticed along with a cheque of the next date, i.e. 7th March, 2002, transferring the amount to the account of the assessee. Further, the bank account statement showed that there were regular deposits and cheques were cleared and payments were made to third parties on the same day. Reference was made to the investigation made in the case of Arun Finvest and statement of Mukesh Gupta on oath. He had stated that cash received from third parties used to be deposited in the bank accounts and transferred to the same parties by charging a commission @ 25 paise. The said details and particulars came to the knowledge of the Revenue after assessment order under Section 143(3) dated 29th November, 2004 was passed.
6. As noticed above, the assessee did not furnish complete details and particulars and virtually "absconded" during the course of reassessment proceedings, resulting in a best judgment assessment. These facts have been completely ignored by both the CIT(A) and the Tribunal. Obvious inference is that the assessee had intentionally tried to block and obstruct enquiries and hinder a thorough probe knowing the nature of the transactions. Thus, the reluctance and hesitation to appear in response to summons and produce documents is apparent and conspicuous.
7. The facts mentioned in the reassessment order, i.e. failure to cooperate in filing details and responding to summons, have not been disputed or controverted by the CIT(A) and the Tribunal. There is no adverse comment or finding regarding the validity of the best judgment assessment. The assessee was incorporated on 23rd March, 2000 with the object of conducting export business. However, during the first year, i.e. the assessment year 2001-02, no export orders were received and no business was conducted. At the time of incorporation, Virender Oberoi made an investment of Rs.100/- towards share capital and Alka Oberoi had invested Rs.3,00,000/-. During the assessment year in question, i.e. 2002-03, no export orders were received but it was contended that the assessee company undertook fabrication work. Total taxable income declared in the return filed on 29th October, 2002, was Rs.10,880/-. Noticeably, hardly any business activity was undertaken by the respondent assessee in the first two years. During the period relevant to this assessment year, the two directors, viz. Virender Oberoi and Alka Oberoi had invested Rs.12,50,000/- and Rs.100/- respectively as share capital. Surprisingly, unrelated third parties had as per the assessee found it attractive and compelling to make huge investments thereby increasing the reserve and surplus by a towering sum of Rs.55,66,996/-. It is not the case of the assessee that these third parties were in any way related, connected, or known to the assessee or its directors. It is this aspect which required an explanation but nothing was stated and affirmed by the assessee who maintained a transient silence and adopted an evasive approach to block scrutiny. Learned counsel for the respondent assessee accepts that the shares were issued at a premium to the third parties but justification and reason for premium is perspicuously missing and not forthcoming. Why and for what reasons, a share premium would be payable in a case like this, is beyond comprehension. It is highly implausible that some unknown persons would invest their money, without adequate protection and ensuring appropriate returns, in a company which did not have a proven, reputable and a reliable record. Any and every reasonable man is normally expected to practice due diligence while investing his hard earned money, let alone purchase shares of an unknown company. It is not a case where angel investors had invested upon being satisfied about the innovativeness and entrepreneurial skills of the management. The aforesaid facts have to be read along with factum that the summons issued to the Directors to appear in person under Section 131 of the Act remained uncomplied with. Further, details with regard to the loans and advances, job work income, etc., were not furnished. Lastly, bank accounts of Tashi Contractors (P) Ltd. and Baldev Harish Electrical Pvt. Ltd. did indicate deposits and immediate withdrawals/transfers of money. The Assessing Officer had also noticed the statement of Mukesh Gupta on the said entries. The aforesaid facts have dented the creditworthiness of the said creditors and the genuineness and legitimacy of the transactions. The transactions were merely a façade to mislead the tax authorities.
8. In view of the aforesaid factual position and the copious material before us, we are not inclined to remand the matter to the Tribunal for fresh decision as the facts are crystal clear and are not debatable nor do they require further elucidation and examination.
9. A bare reading of Section 68 of the Act suggests that there has to be credit of amounts in the books maintained by an assessee; such credit has to be a sum during the previous year and if the assessee offers no explanation about the nature and source of such credit or the explanation offered is not satisfactory, then the sums so credited can be treated as income of the assessee for that previous year. The expression 'no explanation is offered' or 'the explanation offered is not satisfactory' puts an onus on the assessee to offer a lucid, reasonable and acceptable explanation before the Assessing Officer and thereupon the Assessing Officer should form an opinion accepting or rejecting the explanation based upon appreciation of facts/materials and other attending circumstances. Section 68 of the Act was examined in A. Govindarajulu Mudaliar v. CIT, [1958] 34 ITR 807 (SC) observing that there were ample authorities for the proposition that where an assessee fails to prove satisfactorily the source and nature of certain amount of cash received during an accounting year, the Assessing Officer is entitled to draw inference that the receipts are of an assessable nature. Whether explanation should be accepted or not is not to be examined factually but having regard to test of human probabilities and normal course of conduct. Reference can be made to CIT v. Durga Prasad More [1971] 82 ITR 540 (SC), CIT v. Daulat Ram Rawatmull, [1973] 87 ITR 349 (SC) and other cases referred to in CIT v. Nova Promoters & Finlease (P.) Ltd. [2012] 342 ITR 169/206 Taxman 207/18 taxmann.com 217 (Delhi). In these cases, it has been observed that what is apparent must be considered real until it is shown that there are reasons to believe that the apparent is not real. Caution must be exercised on self-serving statements made in the documents as they are easy to make and rely upon in case an assessee wants to evade taxes. Proof is required and the assessing authorities should not put blinkers while looking at the documents before them. Surrounding circumstances are equally important. Reference before us was made to the decision of the Supreme Court in Lovely Exports (P.) Ltd. (supra), which upheld the decisions of this court in (1) CIT v. Divine Leasing & Finance Ltd., (supra) (2) General Exports & Credits Ltd.  (supra) and (3) Lovely Exports (P.) Ltd. (supra), wherein it was observed that in spite of sufficient time to carry out examination of the documents, the Assessing Officer remained a mute spectator and did not conduct investigation to controvert or disprove the material filed by the assessee. In Divine Leasing & Finance Ltd. (supra) the following observations were made by the Delhi High Court:—
"In this analysis, a distillation of the precedents yields the following propositions of law in the context of Section 68 of the IT Act. The assessed has to prima facie prove (1) the identity of the creditor/subscriber; (2) the genuineness of the transaction, namely, whether it has been transmitted through banking or other indisputable channels; (3) the creditworthiness or financial strength of the creditor/subscriber. (4) If relevant details of the address or PAN identity of the creditor/subscriber are furnished to the Department along with copies of the Shareholders Register, Share Application Forms, Share Transfer Register etc. it would constitute acceptable proof or acceptable Explanation by the assessed. (5) The Department would not be justified in drawing an adverse inference only because the creditor/subscriber fails or neglects to respond to its notices; (6) the onus would not stand discharged if the creditor/subscriber denies or repudiates the transaction set up by the assessed nor should the AO take such repudiation at face value and construe it, without more, against the assessed. (7) The Assessing Officer is duty-bound to investigate the creditworthiness of the creditor/subscriber the genuineness of the transaction and the veracity of the repudiation."
10. In Nova Promoters & Finlease (P.) Ltd. (supra), referring to the aforesaid judgment of Supreme Court in Lovely Export (P.) Ltd.'s case (supra), it has been observed:—
'39. … So understood, it will be seen that where the complete particulars of the share applicants such as their names and addresses, income tax file numbers, their creditworthiness, share application forms and share holders' register, share transfer register etc. are furnished to the Assessing Officer and the Assessing Officer has not conducted any enquiry into the same or has no material in his possession to show that those particulars are false and cannot be acted upon, then no addition can be made in the hands of the company under sec.68 and the remedy open to the revenue is to go after the share applicants in accordance with law. We are afraid that we cannot apply the ratio to a case, such as the present one, where the Assessing Officer is in possession of material that discredits and impeaches the particulars furnished by the assessee and also establishes the link between self-confessed "accommodation entry providers", whose business it is to help assessees bring into their books of account their unaccounted monies through the medium of share subscription, and the assessee. The ratio is inapplicable to a case, again such as the present one, where the involvement of the assessee in such modus operandi is clearly indicated by valid material made available to the Assessing Officer as a result of investigations carried out by the revenue authorities into the activities of such "entry providers". The existence with the Assessing Officer of material showing that the share subscriptions were collected as part of a pre-meditated plan - a smokescreen - conceived and executed with the connivance or involvement of the assessee excludes the applicability of the ratio. In our understanding, the ratio is attracted to a case where it is a simple question of whether the assessee has discharged the burden placed upon him under sec.68 to prove and establish the identity and creditworthiness of the share applicant and the genuineness of the transaction. In such a case, the Assessing Officer cannot sit back with folded hands till the assessee exhausts all the evidence or material in his possession and then come forward to merely reject the same, without carrying out any verification or enquiry into the material placed before him. The case before us does not fall under this category and it would be a travesty of truth and justice to express a view to the contrary.'
11. Thereafter, in CIT v. Nipun Builders & Developers (P.) Ltd. [2013] 350 ITR 407/214 Taxman 429/30 taxmann.com 292 (Delhi) referring to CIT v. M. Ganapathi Mudaliar [1964] 53 ITR 623 (SC), CIT v. Devi Prasad Vishwanath Prasad, [1969] 72 ITR 194 (SC) and decision of Delhi High Court in Yadu Hari Dalmia v. CIT [1980] 126 ITR 48/4 Taxman 525 on the ambit and scope of Section 68 of the Act, it stands observed that when an assessee offers no explanation or the same is not satisfactory, the amount can be charged to be taxed as income of the assessee and this principle enshrined in Section 68 of the Act provides statutory recognition to the principle, which were earlier adumbrated in judicial decisions. Further, when there is a cash credit, then the Assessing Officer can hold that it is income of the assessee unless the burden to prove the source of income/credit is discharged by the assessee. The decision in Nipun Builders & Developers (P.) Ltd. (supra) deals with how the burden can be discharged and it has been observed that even assuming bank statements were filed, it may not be sufficient to prove creditworthiness without explanation for the deposits in the accounts and their source. Though while deciding the said aspect, the difficulty which may be faced by the assessee to unimpeachably establish creditworthiness has to be kept in mind. There should be some positive evidence to show the nature and resources of the share subscribers. The conduct of the assessee and his explanation before the Assessing Officer assumes great importance and he should actively participate and cooperate in the assessment proceedings and not take an extreme stand of a quiet spectator after producing certain basic documents, which may in certain cases be only termed as neutral.
12. In CIT v. N R Portfolio (P.) Ltd. [2014] 222 Taxman 157/42 taxmann.com 339 (Delhi), the issue was again examined and it was observed:—
"12. The Assessing Officer is both an investigator and an adjudicator. When a fact is alleged and stated before the Assessing Officer by an assessee, he must and should examine and verify, when in doubt or when the assertion is debatable. Normally a factual assertion made should be accepted by the Assessing Officer unless for justification and reasons the assessing officer feels that he needs/requires a deeper and detailed verification of the facts alleged. The assessee in such circumstances should cooperate and furnish papers, details and particulars. This may entail issue of notices to third parties to furnish and supply information or confirm facts or even attend as witnesses. The Assessing Officer can also refer to incriminating material or evidence available with him and call upon the assessee to file their response. We cannot lay down or state a general or universal procedure or method which should be adopted by the assessing officer when verification of facts is required. The manner and mode of conducting assessment proceedings has to be left to the discretion of the assessing officer, and the same should be just, fair and should not cause any harassment to the assessee or third persons from whom confirmation or verification is required. The verification and investigation should be done with the least amount of intrusion, inconvenience or harassment especially to third parties, who may have entered into transactions with the assessee. The ultimate finding of the assessing officer should reflect due application of mind on the relevant facts and the decision should take into consideration the entire material, which is germane and which should not be ignored and exclude that which is irrelevant. Certain facts or aspects may be neutral and should be noted. These should not be ignored but they cannot become the bedrock or substratum of the conclusion. The provisions of Evidence Act are not applicable, but the assessing officer being a quasi judicial authority, must take care and caution to ensure that the decision is reasonable and satisfies the canons of equity, fairness and justice. The evidence should be impartially and objectively analyzed to ensure that the adverse findings against the assessee when recorded are adequately and duly supported by material and evidence and can withstand the challenge in appellate proceedings. Principle of preponderance of probabilities applies. What is stated and the said standard, equally apply to the Tribunal and indeed this Court. The reasoning and the grounds given in any decision or pronouncement while dealing with the contentions and issues should reflect application of mind on the relevant aspects.
13. When an assessee does not produce evidence or tries to avoid appearance before the Assessing Officer, it necessarily creates difficulties and prevents ascertainment of true and correct facts as the Assessing officer is denied advantage of the contention or factual assertion by the assessee before him. In case an assessee deliberately and intentionally fails to produce evidence before the Assessing Officer with the desire to prevent inquiry or investigation, an adverse view should be taken. We shall now come to the merits and the findings recorded by the Commissioner (Appeals), which as noted above, have been simply affirmed by the tribunal without verifying or referring to the facts."
Referring to the term 'identity' reference was made to the observations of the Assessing Officer in the remand report that the word 'identity' meant the "condition or fact of a person or a thing being that specified unique person or thing". PAN number or card is relevant but cannot be blindly and without considering surrounding circumstances in all cases be sufficient to treat as a discharge of the onus. Identity is not established by stating that the payment was made through a bank account. On the question of creditworthiness and genuineness, it was observed as under:—
"18. On the question of creditworthiness and genuineness, it was highlighted that the money no doubt was received through banking channels, but did not reflect actual genuine business activity. The share subscribers did not have their own profit making apparatus and were not involved in business activity. They merely rotated money, which was coming through the bank accounts, which means deposits by way of cash and issue of cheques. The bank accounts, therefore, did not reflect their creditworthiness or even genuineness of the transaction. The beneficiaries, including the respondent-assessee, did not give any share-dividend or interest to the said entry operators/subscribers. The profit motive normal in case of investment, was entirely absent. In the present case, no profit or dividend was declared on the shares. Any person, who would invest money or give loan would certainly seek return or income as consideration. These facts are not adverted to and as noticed below are true and correct. They are undoubtedly relevant and material facts for ascertaining creditworthiness and genuineness of the transactions."
13. Proof or evidence to show the circulation in money was clearly rejected in view of the statutory provision of Section 68 of the Act and on the question of doctrine of 'source of source' or 'origin of origin' it was observed:—
'23. We are conscious of the doctrine of 'source of source' or 'origin of origin' and also possible difficulty which an assessee may be faced with when asked to establish unimpeachable creditworthiness of the share subscribers. But this aspect has to be decided on factual matrix of each case and strict or stringent test may not be applied to arms length angel investors or normal public issues. Doctrine of 'source of source' or 'origin of origin' cannot be applied universally, without reference to the factual matrix and facts of each case. The said test in case of normal business transactions may be light and not vigorous. The said doctrine is applied when there is evidence to show that assessee may not be aware, could not have knowledge or was unconcerned as to the source of money paid or belonging to the third party. This may be due to the nature and character of the commercial/business transaction relationship between the parties, statutory postulates etc. However, when there is surrounding evidence and material manifesting and revealing involvement of the assessee in the "transaction" and that it was not entirely an arm's length transaction, resort or reliance to the said doctrine may be counter-productive and contrary to equity and justice. The doctrine is not an eldritch or a camouflage to circulate ill gotten and unrecorded money. Without being oblivious to the constraints of the assessee, an objective and fair approach/determination is required. Thus, no assessee should be harassed and harried but any dishonest façade and smokescreens which masquerade as pretence should be exposed and not accepted.'
It has also been held:—
"29. What we perceive and regard as correct position of law is that the court or tribunal should be convinced about the identity, creditworthiness and genuineness of the transaction. The onus to prove the three factum is on the assessee as the facts are within the assessee's knowledge. Mere production of incorporation details, PAN Nos. or the fact that third persons or company had filed income tax details in case of a private limited company may not be sufficient when surrounding and attending facts predicate a cover up. These facts indicate and reflect proper paper work or documentation but genuineness, creditworthiness, identity are deeper and obtrusive. Companies no doubt are artificial or juristic persons but they are soulless and are dependent upon the individuals behind them who run and manage the said companies. It is the persons behind the company who take the decisions, controls and manage them.
30. … In view of the aforesaid discussion the substantial question of law framed in the two appeals is answered in favour of Appellant-Revenue and against the Respondent-assessee. The appeal is accordingly allowed to the extent indicated above. The Appellant is also entitled to costs which is assessed at Rs.20,000/-."
14. In view of the aforesaid discussion, the unmistakably apparent, patent, and conspicuous facts were ignored by the first appellate authority and the Tribunal. In the facts of the present case, section 68 of the Act was rightly invoked and is applicable. The question of law mentioned above is answered in favour of the appellant Revenue and the addition of Rs.55,66,995/- made by the Assessing Officer is confirmed. The order passed by the Tribunal affirming the finding of the Commissioner of Income Tax (Appeals) deleting the addition, is set aside. The appellant would be entitled to costs as per High Court Rules.
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Section 113 of the Income-tax Act, 1961 - Block assessment in search cases - Tax in case of (Operation of) - Whether proviso appended to section 113 by Finance Act, 2002 is to operate prospectively with effect from 1-6-2002 - Held, yes [Para 41] [In favour of assessee] 
Circulars and Notifications : Circular No. 717, dated 14-8-1995
FACTS
 
	■ 
	 
	A search and seizure operation under section 132 was carried out at the premises of the assessee on 10-2-2001. In pursuance of notice under section 158BC, the assessee filed its return of income for the block period from 1-4-1989 to 10-2-2000.

	■ 
	 
	The block assessment was completed under section 158BA at a total undisclosed income of Rs. 85,18,819.

	■ 
	 
	According to the commissioner, in view of the provisions of section 113 as inserted by the Finance Act, 1995 and clarified by the Board Circular No. 717 dated 14-8-1995, surcharge was leviable on the income assessed.

	■ 
	 
	The Commissioner, thus passed a revisional order directing the Assessing Officer to levy surcharge at the rate of 10 per cent on the amount of tax computed.

	■ 
	 
	The Tribunal held that the insertion of the proviso to section 113 cannot be held to be declaratory or clarificatory in nature and was prospective in its operation. The Tribunal thus set aside revisional order.

	■ 
	 
	The High Court upheld the order passed by the Tribunal.

	■ 
	 
	On appeal to the Supreme Court:


HELD 
 
Introduction of proviso to section 113 by Finance Act, 2002 : 
	■ 
	 
	Though, section 4 is the charging section, it is well known that rate or rates at which the tax is to be charged is specified each year by enacting a Finance Act at the time of presentation of the annual Budget. [Para 12]

	■ 
	 
	While section 4 deals with the charge of income-tax, the Parliament also has the power to levy surcharge on income-tax. Power to levy a surcharge is contained in Article 271 of the Constitution of India. [Para 13]

	■ 
	 
	It would be of some significance to point out that in so far as rates of tax chargeable in case of block assessment is concerned, that is not provided in the Finance Act. Pertinently, the provision to this effect has been made in the Act itself and is contained in section 113. [Para 16]

	■ 
	 
	The proviso to section 113 was inserted by Finance Act, 2002 with effect from June, 2002. [Para 17]

	■ 
	 
	From the reading of the statutory provisions of section 113 in abstract, particularly relating to surcharge, it is clear that though provision for surcharge under the Finance Act has been in existence since 1995, in so far as levy of surcharge for block assessment is concerned, it is introduced by insertion of aforesaid proviso of section 113. It is in this background, the question has arisen as to whether this surcharge on block assessment has been levied for the first time by the aforesaid proviso coming into effect from 1-6-2002 or it is only clarificatory in nature because of the reason that the provision for surcharge was made in the Finance Act in the year 1995 and that covered surcharge on block assessment as well. [Para 18]


Scheme of Chapter XIVB 
	■ 
	 
	In the instant case, it would be necessary to keep in mind the scheme of block assessment introduced in Chapter XIVB to Finance Act, 1995 with effect from 1-7-1995. Chapter XIVB of the Act which deals with block assessment lays down a special procedure for search cases. The main reason for adding these provisions in the Act was to curb tax evasion and expedite as well as simplify the assessments in such search cases. Undisclosed incomes have to be related in different years in which income was earned under block assessment. This is because in such cases, the "block period" is for previous years relevant to 10/6 assessment years and also the period of the current previous year up to the date of the search, i.e. form 1-4-2000, to 17-1-2001, in this case.

	■ 
	 
	The essence of this new procedure, therefore, is a separate single assessment of the "undisclosed income", detected as a result of search and this separate assessment has to be in addition to the normal assessment covering the same period. Therefore, a separate return covering the years of the block period is a pre-requisite for making block assessment. Under the said procedure, the Explanation is inserted in section 158BB, which is the computation section, explaining the method of computation of "undisclosed income" of the block period.

	■ 
	 
	It is now well accepted that this Chapter is a complete code in itself providing for self-contained machinery for assessment of undisclosed income for the block period of 10 years or 6 years, as the case may be. In case of regular assessments for which returns are filed on yearly basis, section 4 of the Act is the charging section. However, at what rate the income is to be taxed is specified every year by the Parliament in the Finance Act. In contradistinction, when it comes to payment of tax on the undisclosed income relating to the block period, rate is specified in section 113.

	■ 
	 
	It remains static at 60 per cent of the undisclosed income which is the categorical stipulation in the section 113. Section 158BA(2) clearly states that the total undisclosed income relating to the block period "shall be charged to tax" at the rates specified under section 113 as income of the block period irrespective of previous year or years. Under section 113, the undisclosed income is chargeable to tax at the rate of 60 per cent. [Para 27]

	■ 
	 
	From the above, it becomes manifest that Chapter XIVB comprehensively takes care of all the aspects relating to the block assessment relating to undisclosed income, which includes section 158BA(2) as the charging section and even the rate at which such income is to be taxed is mentioned in section 113. No doubt, section 4 is also a charging section which is made applicable on 'total income of previous year'. As per section 2(45), 'total income' means the total amount of income referred to in section 5, computed in the manner laid down in the Act. Section 5 enumerates the scope of total income and prescribes, inter alia, that it would include all income which is received or is deemed to receive in India in any previous year by or on behalf of a person who is a Resident.

	■ 
	 
	No doubt, undisclosed income referred to in Chapter XIVB is also an income which was received but not disclosed, therefore, in the first blush, argument of the Department that undisclosed income referred to in Chapter XIVB is also a part of total income and consequently section 4 becomes the charging section in respect thereof as well, seems attrective. However, a little closer scrutiny leads to conclude that that is not the position as per the scheme of Chapter XIVB. In the first place, income referred to in section 5 talks of total income of any 'previous year'. As per section 2(34), 'previous year' means previous year as defined in section 3. Section 3 lays down that previous year means 'the financial year immediately preceding the assessment year'.

	■ 
	 
	Undisclosed income referred to in Chapter XIVB is not relateable to the previous year. On the contrary, it is for the block period which may be 6 years or 10 years, as the case may be. Consequently, as already mentioned, while analyzing the scheme of Chapter XIVB, such Chapter is a complete code in respect of assessments of 'undisclosed income'. Not only it defines what is undisclosed income, it also lays down the block period for which undisclosed income can be taxed. Further, it also lays down the procedure for taxing that income. It is very pertinent to note at this stage that for this purpose, specific provision in the form of section 158BA(2) is inserted making it a charging section.

	■ 
	 
	Thus, a diagnostic of Chapter XIVB leads to irresistible conclusion that it contains all the provisions starting from charging section till the completion of assessment, by prescribing special procedure in relation thereto, making it a complete Code by itself. Looking it from this angle, the character and nature of 'undisclosed income' referred to in Chapter XIVB becomes quite distinct from 'total income' referred to in section 5. It is of some significance to observe that when a separate charging section is introduced specifically, to assess the undisclosed income, notwithstanding a provision in the nature of section 4 already on the statute book, this move of the legislature has to be assigned some reason, otherwise, there was no necessity to make a provision in the form of section 158BA(2). It could only be that for assessing undisclosed income, charging provision is section 158BA(2) alone. [Para 28]

	■ 
	 
	Notwithstanding the aforesaid position clarified it is opined that de hors this discussion, in any case on the application of general principles concerning retrospectivity, the proviso to section 113 cannot be treated as clarificatory in nature, thereby having retrospective effect. To make it clear, one needs to understand the general principles concerning retrospectivity. [Para 29]


General Principles concerning retrospectivity 
	■ 
	 
	A legislation, be it a statutory Act or a statutory rule or a statutory Notification, may physically consists of words printed on papers. However, conceptually it is a great deal more than an ordinary prose. There is a special peculiarity in the mode of verbal communication by a legislation. A legislation is not just a series of statements, such as one finds in a work of fiction/non-fiction or even in a judgment of a Court of law. There is a technique required to draft a legislation as well as to understand a legislation. Former technique is known as legislative drafting and latter one is to be found in the various principles of 'Interpretation of Statutes'. Vis-à-vis ordinary prose, a legislation differs in its provenance, lay-out and features as also in the implication as to its meaning that arise by presumptions as to the intent of the maker thereof. [Para 30]

	■ 
	 
	Of the various rules guiding how a legislation has to be interpreted, one established rule is that unless a contrary intention appears, a legislation is presumed not to be intended to have a retrospective operation. The idea behind the rule is that a current law should govern current activities. Law passed today cannot apply to the events of the past. One principle of law is known as lex prospicit non respicit: law looks forward not backward. As was observed in Philips v. Eyre [1870] LR 6 QB 1 a retrospective legislation is contrary to the general principle that legislation by which the conduct of mankind is to be regulated when introduced for the first time to deal with future acts ought not to change the character of past transactions carried on upon the faith of the then existing law. [Para 31]

	■ 
	 
	Thus, legislations which modified accrued rights or which impose obligations or impose new duties or attach a new disability have to be treated as prospective unless the legislative intent is clearly to give the enactment a retrospective effect; unless the legislation is for purpose of supplying an obvious omission in a former legislation or to explain a former legislation. [Para 32]

	■ 
	 
	For the sake of completeness, that where a benefit is conferred by a legislation, the rule against a retrospective construction is different. If a legislation confers a benefit on some persons but without inflicting a corresponding detriment on some other person or on the public generally, and where to confer such benefit appears to have been the legislators object, then the presumption would be that such a legislation, giving it a purposive construction, would warrant it to be given a retrospective effect. This exactly is the justification to treat procedural provisions as retrospective. [Para 33]

	■ 
	 
	In such cases, retrospectively is attached to benefit the persons in contradistinction to the provision imposing some burden or liability where the presumption attaches towards prospectivity. In the instant case, the proviso added to section 113 is not beneficial to the assessee. On the contrary, it is a provision which is onerous to the assessee. Therefore, in a case like this, one has to proceed with the normal rule of presumption against retrospective operation. Thus, the rule against retrospective operation is a fundamental rule of law that no statute shall be construed to have a retrospective operation unless such a construction appears very clearly in the terms of the Act, or arises by necessary and distinct implication. Dogmatically framed, the rule is no more than a presumption, and thus could be displaced by out weighing factors. [Para 34]

	■ 
	 
	When one examines the insertion of proviso in section 113, keeping in view the aforesaid principles, the irresistible conclusion is that the intention of the legislature was to make it prospective in nature. This proviso cannot be treated as declaratory/statutory or curative in nature. There are various reasons for coming to this conclusion which are given hereinbelow:


Reasons in support 
	■ 
	 
	The first and foremost poser is as to whether it was possible to make the block assessment with the addition of levy of surcharge, in the absence of proviso to section 113?. In CIT v. Suresh N. Gupta [2008] 297 ITR 322/166 Taxman 313 (SC) itself, it was acknowledged and admitted that the position prior to the amendment of section 113 whereby the proviso was added, whether surcharge was payable in respect of block assessment or not, was totally ambiguous and unclear. The Court pointed out that some Assessing Officers had taken the view that no surcharge is leviable. Others were at a loss to apply a particular rate of surcharge as they were not clear as to which Finance Act, prescribing such rates, was applicable. It is a matter of common knowledge and is also pointed out that the surcharge varies from year to year. However, the Assessing Officers were in-determinative about the date with reference to which rates provided for in the Finance Act were to be made applicable. They had four dates before them viz.:

	(i)
	 
	Whether surcharge was leviable with reference to the rates provided for in the Finance Act of the year in which the search was initiated; or

	(ii)
	 
	the year in which the search was concluded; or

	(iii)
	 
	the year in which the block assessment proceedings under section 158BC were initiated; or

	(iv)
	 
	the year in which block assessment order was passed.

	■ 
	 
	The position which prevailed before amending section 113 was that some Assessing Officers were not levying any surcharge and others who had a view that surcharge is payable were adopting different dates for the application of a particular Finance Act, which resulted in different rates of surcharge in the assessment orders. In the absence of a specified date, it was not possible to levy surcharge and there could not have been an assessment without a particular rate of surcharge. As stated above, in Suresh N. Gupta's case (supra) itself, the Court has pointed out four different dates which were bothering the assessees as well as the Department. The choice of a particular date would have material bearing on the payment of surcharge. Not only the surcharge is different for different years, it varies according to the category of assessees and for some years, there is no surcharge at all. [Para 39]

	■ 
	 
	It is undisputed that the rate at which the tax is to be imposed is an essential component of tax and where the rate is not stipulated or it cannot be applied with precision, it would be difficult to tax a person.

	■ 
	 
	In absence of certainty about the rate because of uncertainty about the date with reference to which the rate is to be applied, it cannot be said that surcharge as per the existing provision was leviable on block assessment qua undisclosed income. Therefore, it cannot be said that the proviso added to section 113 defining the said date was only clarificatory in nature. In the view of table showing the different rates of surcharge in different years, it would be clear that choice of date has to be formed as in some of the years, there would not be any surcharge at all.

	■ 
	 
	Pertinently, the Department itself acknowledged and admitted this fact which is clear from the manner the issue was debated in a Conference of Chief Commissioners which was held sometime in the year 2001.

	■ 
	 
	The Chief Commissioners accepted the position, in no uncertain terms, that as per the language of section 113, as it existed, it was difficult to justify levy of surcharge. It was also acknowledged that even if section 113 empowered to levy surcharge, since block assessment tax is levied on the undisclosed income of the block period, absence of specific assessment year in the block assessment would render the levy suspect.

	■ 
	 
	No doubt, there is no scope for accepting the Libertarian theory which postulates among others, no taxation by the State as it amounts to violation of individual liberty and advocates minimal interference by the State.

	■ 
	 
	To attain welfare state is our constitutional goal as well, enshrined as one of its basic feature, which runs through our Constitution. It is for this reason, specific provisions are made in the Constitution, empowering the legislature to make laws for levy of taxes, including the income-tax. The rationale behind collection of taxes is that revenue generated therefrom shall be spent by the governments on various developmental and welfare schemes, among others.

	■ 
	 
	At the same time, it is also mandated that there cannot be imposition of any tax without the authority of law. Such a law has to be unambiguous and should prescribe the liability to pay taxes in clear terms. If the concerned provision of the taxing statute is ambiguous and vague and is susceptible to two interpretations, the interpretation which favours the subjects, as against there the revenue, has to be preferred. This is a well established principle of statutory interpretation, to help finding out as to whether particular category of assessee are to pay a particular tax or not. No doubt, with the application of this principle, Courts make endeavour to find out the intention of the legislature. At the same time, this very principle is based on "fairness" doctrine as it lays down that if it is not very clear from the provisions of the Act as to whether the particular tax is to be levied to a particular class of persons or not, the subject should not be fastened with any liability to pay tax. This principle also acts as a balancing factor between the two jurisprudential theories of justice - Libertarian theory on the one hand and Kantian theory along with Egalitarian theory propounded by John Rawls on the other hand.

	■ 
	 
	Tax laws are clearly in derogation of personal rights and property interests and are, therefore, subject to strict construction, and any ambiguity must be resolved against imposition of the tax.

	■ 
	 
	There are some other circumstances which reflect the legislative intent. The problem which was highlighted in the Conference of Chief Commissioners on the rate of surcharge applicable is noted above. In view of the aforesaid difficulties pointed out by the Chief Commissioners in their Conference, it becomes clear that as per the provisions then enforced, levy of surcharge in the block assessment on the undisclosed income was a difficult proposition. It is for this reason retrospective amendment to section 113 was suggested. Notwithstanding the same, the legislature chose not to do so, as is clear from the discussion hereinafter.

	■ 
	 
	"Notes on Clauses" appended to Finance Bill, 2002 while proposing insertion of proviso categorically states that "this amendment will take effect from 1-6-2002". These become epigraphic words, when seen in contradistinction to other amendments specifically stating those to be clarificatory or retrospectively depicting clear intention of the legislature. It can be seen from the same notes that few other amendments in the Income-tax Act were made by the same Finance Act specifically making those amendments retrospectively. For example, clause 40 seeks to amend section 92F. Clause (iii) (a) of section 92F is amended "so as to clarify that the activities mentioned in the said clause include the carrying out of any work in pursuance of a contract." This amendment takes effect retrospectively from 1-4-2002. Various other amendments also take place retrospectively. The Notes on Clauses show that the legislature is fully aware of 3 concepts:

	(i)
	 
	prospective amendment with effect from a fixed date;

	(ii)
	 
	retrospective amendment with effect from a fixed anterior date; and

	(iii)
	 
	clarificatory amendments which are retrospective in nature.

	■ 
	 
	Thus, it was a conscious decision of the legislature, even when the legislature knew the implication thereof and took note of the reasons which led to the insertion of the proviso, that the amendment is to operate prospectively. Learned counsel appearing for the assessees sagaciously contrasted the aforesaid stipulation while effecting amendment in section 113, with various other provisions not only in the same Finance Act but Finance Acts pertaining to other years where the legislature specifically provided such amendment to be either retrospective or clarificatory. In so far as amendment to section 113 is concerned, there is no such language used and on the contrary, specific stipulation is added making the provision effective from 1-6-2002.

	■ 
	 
	There is yet another very interesting piece of evidence that clarifies the provision beyond any pale of doubt, viz. understanding of CBDT itself regarding this provision. It is contained in CBDT circular No.8 of 2002 dated 27th August, 2002, with the subject "Finance Act, 2002 - Explanatory Notes on provision relating to Direct Taxes". This circular has been issued after the passing of the Finance Act, 2002, by which amendment to section 113 was made. In this circular, various amendments to the Income tax Act are discussed amply demonstrating as to which amendments are clarificatory/retrospective in operation and which amendments are prospective. For example, explanation to section 158BB is stated to be clarificatory in nature. Likewise, it is mentioned that amendments in section 145 whereby provisions of that section are made applicable to block assessments is made clarificatory and would take effect retrospectively from 1-7-1995. When it comes to amendment to section 113, this very circular provides that the said amendment along with amendments in section 158BE, would be prospective i.e. it will take effect from 1-6-2002.

	■ 
	 
	Finance Act, 2003, again makes the position clear that surcharge in respect of block assessment of undisclosed income was made prospective. Such a stipulation is contained in second proviso to sub-section (3) of section 2 of Finance Act, 2003.

	■ 
	 
	Addition of this proviso in the Finance Act, 2003 further makes it clear that such a provision was necessary to provide for surcharge in the cases of block assessments and thereby making it prospective in nature. The charge in respect of the surcharge, having been created for the first time by the insertion of the proviso to section 113, is clearly a substantive provision and hence is to be construed prospective in operation. The amendment neither purports to be merely clarificatory nor is there any material to suggest that it was intended by Parliament. Furthermore, an amendment made to a taxing statute can be said to be intended to remove 'hardships' only of the assessee, not of the Department. On the contrary, imposing a retrospective levy on the assessee would have caused undue hardship and for that reason Parliament specifically chose to make the proviso effective from 1-6-2002.


Conclusion 
	■ 
	 
	As a result of the aforesaid discussion, the appeals filed by the Department are hereby dismissed. Appeals of the assessees are allowed deleting the surcharge levied by the Assessing Officer for this block assessment pertaining to the period prior to 1-6-2002. [Para 41]


CASE REVIEW
 
CIT v. Suresh N. Gupta [2008] 297 ITR 322/166 Taxman 313 (SC) (para 40) overruled.
CASES REFERRED TO
 
CIT v. Suresh N. Gupta [2008] 297 ITR 322/166 Taxman 313 (SC) (para 8), CIT v. Rajiv Bhatara [2009] 310 ITR 105/178 Taxman 285 (SC) (para 25), Phillips v. Eyre [1870] LR 6 QB 1 (para 31), L'Office Cherifien Des Phosphates v. Yamashita-Shinnihon Steamship Co. Ltd. [1994] 1 AC 486 (para 32), Government of India v. Indian Tobacco Association [2005] 7 SCC 396 (para 35), Vijay v. State of Maharashtra [2006] 6 SCC 286 (para 33), CED v. M.A. Merchant 1989 Supp. (1) SCC 499 (para 36), Govinddas v. ITO [1976] 103 ITR 123 (SC) (para 36), CIT v. Scindia Steam Navigation Co. Ltd. [1961] 42 ITR 589 (SC) (para 37), Govind Saran Ganga Saran v. Commissioner of Sales Tax  [1985] 155 ITR 144 (SC) (para 39), CIT v. B.C. Srinivasa Setty [1981] 125 ITR 294/5 Taxman 1 (SC) (para 39), Billings v. U.S. [1914] 232 US 261 (para 39), United States v. Merriam 263 US 179 (para 39) and Partington v. Attorney-General [1896] Lr 4 HL 100 (para 39).
B.V. Balaram Das, and Ashwani Bhardwaj, Advocates  for the Petitioner. Bhargava V. Desai, Senthil Jagadeesan, Ms. A. Subhashini, and Mrs. Anil Katiyar, Advocates  for the Respondent.
JUDGMENT
 
A.K. Sikri, J. - Delay condoned.
2. Leave granted in all these matters.
3. In these batch of appeals, most of which are preferred by the Commissioner(s) of Income Tax (hereinafter referred to as 'the Department'), with the exception of few appeals filed by the assessees, the question of law which has fallen for consideration is as to whether the proviso appended to Section 113 of the Income Tax Act (hereinafter referred to as 'the Act') which was inserted in that Section by the Finance Act, 2002 is to operate prospectively or is clarificatory and curative in nature and, therefore, has retrospective operation.
The Background Facts: 
4. This question has been referred to the Constitution Bench in the Civil Appeal arising out of S.L.P. No.540/2009 and, therefore, to start with, we would be justified in referring to facts of that case. In fact the answer to the aforesaid question would lead to the sealing of the fate of all these appeals one way or the other. The facts in this appeal, which need recapitulation, are that there was a search and seizure operation under Section 132 of the Act on the premises of the assessee on 10.02.2001. Notice under Section 158BC of the Act was issued to the assessee on 18.06.2001 requiring him to file his return of income for the block period ending 10.02.2000. In compliance, the assessee filed its return of income for the block period from 01.04.1989 to 10.02.2000. The Block Assessment in this case was completed under Section 158BA on 28.02.2002 at a total undisclosed income of Rs.85,18,819/-. After sometime, the Assessing Officer, on verification of working of calculation of tax, observed that surcharge had not been levied on the tax imposed upon the assessee. This was treated as a mistake apparent on record by the Assessing Officer and accordingly a rectification order was passed under Section 154 of the Act on 30.06.2003. This order under Section 154 of the Act, by which surcharge was levied by the Assessing Officer, was challenged in appeal by the assessee. The said order was cancelled by the CIT (Appeals)-I, New Delhi vide order dated 10.12.2003 on the ground that the levy of surcharge is a debatable issue and therefore such an order could not be passed taking umbrage under Section 154 of the Act. The undisclosed income was revised under Section 250BC/158BC by the Assessing Officer vide order dated 09.09.2003 to Rs.10,90,000/- to give effect to the above order of the CIT (Appeals), and thereby removing the component of the surcharge.
5. As the Department wanted the surcharge to be levied, the Commissioner of Income Tax (Central-I), New Delhi issued a notice under Section 263 of the Act to the assessee and sought to revise the order dated 09.09.2003 passed by the Assessing Officer by which he had given effect to the order of the CIT (Appeals) and in the process did not charge any surcharge. In the opinion of CIT, this led to income having escaped the assessment. According to the CIT, in view of the provisions of Section 113 of the Act as inserted by the Finance Act, 1995 and clarified by the Board Circular No.717 dated 14.08.1995, surcharge was leviable on the income assessed. According to the CIT the charging provision was Section 4 of the Act which was to be read with Section 113 of the Act that prescribes the rate and tax for search and seizure cases and rate of surcharge as specified in the Finance Act of the relevant year was to be applied. In this particular case the search and seizure operation took place on 14.07.1999 and treating this date as relevant, the Finance Act, 1999 was to be applied.
6. The CIT, accordingly, cancelled the order dated 09.09.2003 not levying surcharge upon the assessee, as being erroneous and prejudicial to the interests of the revenue. The Assessing Officer was directed by the CIT to levy surcharge @ 10% and the amount of income tax computed and issue revised notice of demand. The order covered block period 01.04.1989 to 10.02.2000. This order of the CIT under Section 263 of the Act was passed on 23.03.2004. The assessee filed the appeal before the Income Tax Appellate Tribunal (hereinafter referred to as 'the Tribunal') against the said order of the CIT. The Tribunal vide its order dated 23.06.2006 allowed the appeal of the assessee. The Tribunal held that the insertion of the proviso to Section 113 of the Income Tax Act cannot be held to be declaratory or clarificatory in nature and was prospective in its operation. Against the order of the Tribunal dated 23.06.2006 the revenue approached the High Court of Delhi by way of an appeal filed under Section 260A of the Act for the block period 01.04.1989 to 10.02.2000. This appeal has been dismissed vide order dated 17.04.2007 by the High Court. It is this order of the High Court which is the subject matter of the appeal in question.
7. It is clear from the aforesaid narration that the High Court has taken the view that proviso inserted in Section 113 of the Act by the Finance Act, 2002 was prospective in nature and the surcharge as leviable under the aforesaid proviso could not be made applicable to the block assessment in question of an earlier period i.e. the period from 01.04.1989 to 10.02.2000 in the instant case.
The Reference Order 
8. It so happened that this very issue about the said proviso to Section 113, viz., whether it is clarificatory and curative in nature and, therefore, can be applied retrospectively or it is to take effect from the date i.e. 01.06.2002 when it was inserted by the Finance Act, 2002, attracted the attention of this Court and was considered by the Division Bench in the case of CIT v. Suresh N. Gupta [2008] 297 ITR 322/166 Taxman 313 (SC). The Division Bench held that the said proviso is clarificatory in nature. When the instant appeal came up before another Division Bench on 06.01.2009 for hearing, the said Division Bench expressed its doubts about the correctness of the view taken in Suresh N. Gupta's case (supra) and directed the Registry to place the matter before Hon'ble the Chief Justice of India for constitution of a larger Bench. We reproduce order dated 06.01.2009 in its entirety as under:
'Delay condoned.
The question which fell for consideration before the High Court was as to whether the proviso appended to Section 113 of the Income Tax Act is clarificatory and/or curative in nature. The said provision had come into force with effect from 01.06.2002. It reads as under:
"Provided that the tax chargeable under this section shall be increased by a surcharge, if any, levied by any Central Act and applicable in the assessment year relevant to the previous year in which the search is initiated under Section 132 or the requisition is made under Section 132A.
In this case, the search and seizure took place on 06.10.2001. An order of block assessment in terms of Section 158BC was made in respect of the assessment years 1984 to 2003. The surcharge was levied on 30.06.2003.
In support of its contention that the said proviso was retrospective in nature, the learned Additional Solicitor General relies upon a Division Bench decision of this Court in Commissioner of Income Tax, Central II v. Suresh N. Gupta, (2008) 4 SCC 362 wherein it has been held:
"37. According to the assessee, prior to 01.06.2002, the position was ambiguous as it was not clear even to the Department as to which year's FA would be applicable. To clear this doubt precisely, the proviso has been inserted in Section 113 by which it is indicated that FA of the year in which the search was initiated would apply. Therefore, in our view, the said proviso was clarificatory in nature. In taxation, the legislation of the type indicated by the proviso has to be read strictly. There is no question of retrospective effect. The proviso only clarifies that out of the four dates, Parliament has opted for the date, namely, the year in which the search is initiated, which date would be relevant for applicability of a particular FA. Therefore, we have to read the proviso as it stands.
38. There is one more reason for rejecting the above submission. Prior to 01.06.2002, in the 1961 Act and sometimes in FA and often in both. This made liability uncertain. In the present case, however, the rate of tax in case of block assessment at 60% was prescribed by Section 113 but the year of FA imposing surcharge was not stipulated. This resulted in the above four ambiguities. Therefore, clarification was needed. The proviso was curative in nature. Hence, the proviso inserted in Section 113 merely clarifies that out of the above four dates, the relevant date for applicability of FA would be the year in which the search stood initiated under Section 158BC."
As the said proviso was introduced with effect from 01.06.2002, i.e. with prospective effect and by reason thereof, tax chargeable under Section 135 of the Income Tax Act is to be increased by surcharge levied by a Central Act, we are of the opinion that keeping in view the principles of law that the taxing statute should be construed strictly and a statute, ordinarily, should not be held to have any retrospective effect, it is necessary that the matter be considered by a larger Bench.
We, while issuing notice, direct the Registry to place the matter before Hon'ble the Chief Justice for constitution of a larger Bench.'
9. A three Member Bench was constituted before which the matter came up for hearing on 08.04.2010. On that date, the said Bench passed the following order :
"Vide order dated 06.01.2009 the lead matter was referred to be listed before a larger Bench and consequently the matter, along with connected matters, were listed before a three Judge Bench.
After having heard learned counsel on both sides at length, looking to the important questions of law involved having wide ramifications and pendency of several matters on the same issue before several High Courts and Tribunals, we deem it appropriate to refer the matters for being placed before Five Judges Bench. Matter be placed accordingly."
10. This is precisely raison d'etre for hearing the matter by the present Constitution Bench. We may observe here that after the aforesaid reference, other connected appeals raising the identical issue have been tagged with direction to be heard along with this appeal.
The Statutory Provisions 
11. Before adverting to the submissions of the Department, as argued by Mr. P.S. Narsimha, learned Additional Solicitor General and rebuttal thereto given by various counsel appearing for the assessees, we deem it apposite to take note of the relevant statutory provisions, having bearing over the matter, along with proviso to Section 113, which is the bone of contention and subject mater of interpretation. As is well known, Section 4 of the Act is the charging Section in the Act. It reads as under:
"S.4(1) Where any Central Act enacts that income-tax shall be charged for any assessment year at any rate or rates, income-tax at that rate or those rates shall be charged for that year in accordance with, and subject to the provisions (including provisions for the levy of additional income-tax) of, this Act in respect of the total income of the previous year of every person :
Provided that where by virtue of any provision of this Act income-tax is to be charged in respect of the income of a period other than the previous year, income-tax shall be charged accordingly.
(2) In respect of income chargeable under sub-section (1), income-tax shall be deducted at the source or paid in advance, where it is so deductible or payable under any provision of this Act."
12. Though, Section 4 of the Act is the charging Section, it is well known that rate or rates at which the income tax is to be charged is specified each year by enacting a Finance Act at the time of presentation of the annual Budget.
13. While Section 4 of the Act deals with the charge of income tax, the Parliament also has the power to levy surcharge on income tax. Power to levy a surcharge is contained in Article 271 of the Constitution of India which read as under:
"271. Surcharge on certain duties and taxes for purposes of the Union Notwithstanding anything in Articles 269 and 270, Parliament may at any time increase any of the duties or taxes referred in those articles by a surcharge for purposes of the Union and the whole proceeds of any such surcharge shall form part the Consolidated Fund of India."
14. The surcharge on the income tax was introduced for the first time by the Finance Act, 1995, in Section 2(3) thereof. However, initially, this surcharge was levied only on the income of companies i.e. corporate entities incorporated under the Indian Companies Act by specified surcharge at the rate of 15% in the Finance Act, 1996, which was reduced to 7.50% in the Finance Act, 1997. In the next two Finance Acts i.e. 1998 and 1999, there was no surcharge levied even in the cases of companies. However, by Finance Act, 2000, surcharge at a flat rate of 10% came to be levied in respect of individuals, HUF, BOI, AOP as well as co-operative societies, partnership firms, local authorities and also the companies. In subsequent years, the rates at which the surcharge is levied on the aforesaid entities are of varying nature. A tabulated form showing surcharge in respect of different category of assessees in different assessment years, levied under each Finance Act, shall be reproduced at the relevant stage.
15. In the present case, since we are concerned with the surcharge on the block assessment, it also becomes imperative to take note of the relevant provisions pertaining to the block assessment. These provisions are contained in Chapter XIV-B. The purpose of this Chapter is to lay down a special procedure for assessment of search cases with a view to combat tax evasion and also to expedite and simplify assessments in search cases. We reproduce hereinbelow the provisions of Section 158B, 158BA, 158BB, 158BC and 158BH of that Chapter, which have bearing on the issue at hand:
'158B. In this Chapter, unless the context otherwise requires,—
	(a)
	 
	'block period' means the period comprising previous years relevant to six assessment years preceding the previous year in which the search was conducted under Section 132 or any requisition was made under Section 132A and also includes the period up to the date of the commencement of such search or date of such requisition in the previous year in which the said search was conducted or requisition was made.

	
	 
	Provided that where the search is initiated or the requisition is made before the 1st day of June, 2001, the provisions of this clause shall have effect as if for the words "six assessment years" the words "ten assessment years" had been substituted.

	(b)
	 
	"undisclosed income" includes any money, bullion, jewellery or other valuable article or thing or any income based on any entry in the books of account or other documents or transactions, where such money, bullion, jewellery, valuable article, thing, entry in the books of account or other document or transaction represents wholly or partly income or property which has not been or would not have been disclosed for the purposes of this Act.


158BA. Assessment of undisclosed income as a result of search.- (1) Notwithstanding anything contained in any other provisions of this Act where after the 30th day of June, 1995, a search is initiated under Section 132 or books of account, other documents or any assets are requisitioned under Section 132A in the case of any person, then, the Assessing Officer shall proceed to assess the undisclosed income in accordance with the provisions of this Chapter.
(2) The total undisclosed income relating to the block period shall be charged to tax, at the rate specified in Section 113, as income of the block period irrespective of the previous year or years to which such income relates and irrespective of the fact whether regular assessment for any one or more of the relevant assessment years is pending or not.
Explanation- For the removal of doubts, it is hereby declared that-
	(a)
	 
	the assessment made under this Chapter shall be in addition to the regular assessment in respect of each previous year included in the block period;

	(b)
	 
	the total undisclosed income relating to the block period shall not include the income assessed in any regular assessment as income of such block period;

	(c)
	 
	the income assessed in this Chapter shall not be included in the regular assessment of any previous year included in the block period.


(3) Where the assessee proves to the satisfaction of the Assessing Officer that any part of income referred to in sub-section (1) relates to an assessment year for which the previous year has not ended or the date of filing the return of income under sub-section (1) of section 139 for any previous year has not expired, and such income or the transactions relating to such income are recorded on or before the date of the search or requisition in the books of account or other documents maintained in the normal course relating to such previous years, the said income shall not be included in the block period.
158BB. Computation of undisclosed income of the block period.- (1) The undisclosed income of the block period shall be the aggregate of the total income of the previous years falling within the block period computed, in accordance with the provisions of Chapter IV, on the basis of evidence found as a result of search or requisition of books of account or documents and such other materials or information as are available with the Assessing Officer, as reduced by the aggregate of the total income, or, as the case may be, as increased by the aggregate of the losses of such previous years, determined,—
	(a)
	 
	where assessments under section 143 or section 144 or section 147 have been concluded, on the basis of such assessments;

	(b)
	 
	where returns of income have been filed under section 139 or section 147 but assessments have not been made till the date of search or requisition, on the basis of the income disclosed in such returns;

	(c)
	 
	where the due date for filing a return of income has expired but no return of income has been filed, as nil;

	(d)
	 
	where the previous year has not ended or the date of filing the return of income under Sub-section (1) of Section 139 has not expired, on the basis of entries relating to such income or transactions as recorded in the books of account and other documents maintained in the normal course on or before the date of the search or requisition relating to such previous years;

	(e)
	 
	where any order of settlement has been made under sub-section (4) of section 245D, on the basis of such order;

	(f)
	 
	where an assessment of undisclosed income had been made earlier under Clause (c) of section 158BC, on the basis of such assessment.


Explanation.- For the purposes of determination of undisclosed income,
	(a)
	 
	the total income or loss of each previous year shall, for the purpose of aggregation, be taken as the total income or loss computed in accordance with the provisions of Chapter IV without giving effect to set off of brought forward losses under Chapter VI or unabsorbed depreciation under sub-section (2) of section 32;

	(b)
	 
	of a firm, returned income and total income assessed for each of the previous years falling within the block period shall be the income determined before allowing deduction of salary, interest, commission, bonus or remuneration by whatever name called to any partner not being a working partner:

	
	 
	Provided that undisclosed income of the firm so determined shall not be chargeable to tax in the hands of the partners, whether on allocation or on account of enhancement;

	(c)
	 
	assessment under Section 143 includes determination of income under sub-section (1) or sub-section (1B) of section 143.


(2) In computing the undisclosed income of the block period, the provisions of sections 68, 69, 69A, 69B and 69C shall, so far as may be, apply and references to financial year in those sections shall be construed as references to the relevant previous year falling in the block period including the previous year ending with the date of search or of the requisition.
(3) The burden of proving to the satisfaction of the Assessing Officer that any undisclosed income had already been disclosed in any return of income filed by the assessee before the commencement of search or of the requisition, as the case may be, shall be on the assessee.
(4) For the purpose of assessment under this Chapter, losses brought forward from the previous year under Chapter VI or unabsorbed depreciation under sub-section (2) of section 32 shall not be set off against the undisclosed income determined in the block assessment under this Chapter, but may be carried forward for being set off in the regular assessments.
158BC. Procedure for block assessment.- Where any search has been conducted under section 132 or books of account, other documents or assets are requisitioned under section 132A, in the case of any person, then,—
	(a)
	 
	the Assessing Officer shall—

	(i)
	 
	in respect of search initiated or books of account or other documents or any assets requisitioned after the 30th day of June, 1995, but before the 1st day of January, 1997, serve a notice to such person requiring him to furnish within such time not being less than fifteen days;

	(ii)
	 
	in respect of search initiated or books of account or other documents or any assets requisitioned on or after the 1st day of January, 1997, serve a notice to such person requiring him to furnish within such time not being less than fifteen days but not more than forty-five days,

	
	 
	as may be specified in the notice a return in the prescribed form and verified in the same manner as a return under clause (i) of sub-section (1) of section 142, setting forth his total income including the undisclosed income for the block period:

	
	 
	Provided that no notice under Section 148 is required to be issued for the purpose of proceeding under this Chapter:

	
	 
	Provided further that a person who has furnished a return under this clause shall not be entitled to file a revised return;

	(b)
	 
	the Assessing Officer shall proceed to determine the undisclosed income of the block period in the manner laid down in section 158BB and the provisions of section 142, sub-sections (2) and (3) of section 143 and section 144 shall, so far as may be, apply;

	(c)
	 
	the Assessing Officer, on determination of the undisclosed income of the block period in accordance with this Chapter, shall pass an order of assessment and determine the tax payable by him on the basis of such assessment;

	(d)
	 
	the assets seized under section 132 or requisitioned under section 132A shall be retained to the extent necessary and the provisions of section 132B shall apply subject to such modifications as may be necessary and the references to 'regular assessment' or 'reassessment' in section 132B shall be construed as references to 'block assessment'.


158BH. Application of other provisions of this Act.—Save as otherwise provided in this Chapter, all other provisions of this Act shall apply to assessment made under this Chapter.'
16. It would be of some significance to point out at this stage that in so far as rates of tax chargeable in case of block assessment is concerned, that is not provided in the Finance Act. Pertinently, the provision to this effect has been made in the Income Tax Act itself and is contained in Section 113 of the Act. This Section, before insertion of proviso thereto, read as under:
"113. Tax in the case of block assessment of search cases. — The total undisclosed income of the block period, determined under section 158BC, shall be chargeable to tax at the rate of sixty per cent."
17. The proviso to Section 113 was inserted by Finance Act, 2002 with effect from June, 2002 and is to the following effect:
"Provided that the tax chargeable under this section shall be increased by a surcharge, if any, levied by any Central Act and applicable in the assessment year relevant to the previous year in which the search is initiated under section 132 or the requisition is made under section 132A."
18. From the reading of the aforesaid statutory provisions in abstract, particularly relating to surcharge, it is clear that though provision for surcharge under the Finance Act has been in existence since 1995, in so far as levy of surcharge for block assessment is concerned, it is introduced by insertion of aforesaid proviso of Section 113. It is in this background, the question has arisen as to whether this surcharge on block assessment has been levied for the first time by the aforesaid proviso coming into effect from 01.06.2002 or it is only clarificatory in nature because of the reason that the provision for surcharge was made in the Finance Act in the year 1995 and that covered surcharge on block assessment as well.
Judgment in Suresh N. Gupta 
19. As already noticed above, this very proviso to Section 113 of the Act came up for interpretation in Suresh N. Gupta's case (supra) and the Division Bench of this Court took the view that this proviso is clarificatory in nature as it simply clarifies the date with reference to which the rate of surcharge is payable, namely, the surcharge levied by the Central Act and applicable in the assessment year relevant to the previous year in which the search is initiated. It would be advisable to take note of the reasons which prevailed with the Bench to come to the aforesaid conclusion, inasmuch as it is the ratio of this judgment which was doubted by the Bench making the reference to the larger Bench.
20. The Court in Suresh N. Gupta's case (supra) formulated two points for consideration, viz.;
	"1.
	 
	Whether on the facts and circumstances of this case, the Finance Act, 2001 was applicable to "block assessment" under Chapter XIVB in respect of search carried out on January 17, 2001?

	2.
	 
	Whether the proviso inserted in Section 113 by the Finance Act, 2002, is clarificatory?"


Dealing with the first question, the Court noted the contention of the assessee that Chapter XIVB, which was inserted by the Finance Act, 1995 with effect from July 1, 1995 was a self-contained chapter as it lays down a special procedure for assessment of undisclosed income found during search for the "block period". It was argued by the assessee that this Chapter contains a charging section (158BA), a computation section (158BB), a procedural section for block assessment (158BC), limitation provision for completion of block assessment (158BE) and the provisions for imposition of interest and penalty (158BFA). It was also argued that the scheme of assessment of "undisclosed income" under Chapter XIV-B is different from the scheme of assessment of "total income" of any person in terms of Section 4(1) of the Act. In support of this argument, it was submitted that whereas Chapter XIV-B deals with assessment of "undisclosed income", Section 4 of the Act relates to the assessment of "total income". Moreover, "block period" mentioned in Chapter XIV-B was different from the assessment of income of the "previous year" under Section 4(1) of the Act. Even the rate of tax at which the "undisclosed income" is assessed is different inasmuch as it is 60% as specified in Section 158BA(2) read with section 113 of the Act, in contradistinction to the taxation of normal income which is at the rates specified in the relevant Finance Act. In nutshell, it was argued that block assessment falls in Chapter XIV-B for which charging section was section 158BA and for assessment of block period, charging section was not section 4(1) of the Act. On that basis, the assessee wanted the Court to hold that it was not open to the Assessing Officer to levy surcharge prior to June 1, 2002, i.e. before the insertion of proviso to Section 113 of the Act.
21. This argument was rejected by the Court. The Bench took note of Article 271 of the Constitution along with Entry 82 of List 1 of the Seventh Schedule to the Constitution of India and Section 4 of the Act which is the charging section. It held that the power to levy surcharge on income tax is traceable to Article 271 read with Entry 82 and not to Section 4 of the Act. The rate at which the charge on total income on the previous year is imposed is not laid down in the Income Tax Act but in the Finance Act indicated every year by the Parliament to give effect to the financial proposals of the Central Government. It further held that since Income Tax Act deals with tax on income and nothing else, nor with charge should be a legal charge under Section 4, it must be a tax on the income of the assessee.
Therefore, Section 4(1) of the Act was the charging section and the rate of tax is prescribed under that very Act i.e. Section 113. As long as the charge is on the "total income" of the previous year and so long as the rate relates to the subject matter of the tax, there is nothing to prevent the Parliament from fixing the date. What is to be seen is that the rate is applied to the "total income" and the tax which the assessee has to pay must be at the rate in respect of the total income of the previous year.
22. The Bench was of the view that the concepts of "previous years" as well as "total income" in Chapter XIV-B were retained. Therefore Section 158BB was to be read with Section 4 of the Act implying thereby that Section 4 remains the charging section. The procedure contained in Section 4 was not ruled out from block assessment procedure even in the case of assessment of block period. It was, nevertheless, an assessment on the total income of the previous years falling within the block period including returned/assessed incomes as per regular returns and regular assessment. As a fortiori, the provisions of the relevant Finance Act have got to be read into the block assessment scheme under Chapter XIV-B, even prior to June 1, 2002. As a sequential, even without the proviso to section 113, which was inserted by the Finance Act, 2002 with effect from June 1, 2002, the Finance Act, 2001, was applicable to block assessment under Chapter XIV-B and accordingly surcharge was leviable.
23. Adverting to the second question formulated by the Bench, namely, whether insertion of the proviso in section 113 by the Finance Act, 2002 was applicable to search of the earlier period as well i.e. upto May 31, 2002, the Court pointed out that in view of its answer to the first question, second question did not even require any examination. It, however, proceeded to answer this question as well having regard to the submission of the assessee that before the said proviso, there was inconsistency with regard to levy of surcharge and the position was ambiguous as it was not clear even to the Department as to which year's Finance Act would be applicable. Brushing aside this argument, the Court held that to clear this very doubt precisely, the proviso had been inserted in section 113 and therefore it was only clarificatory in nature. The Court specifically noted that before the proviso was inserted, there was some doubts in the mind of the Department and the taxpayers about the date with reference to which the rate at which surcharge is payable. The confusion was as to whether surcharge was leviable with reference to the rates provided for in the Finance Act of the year in which the search was initiated or the year in which the search was concluded or the year in which block assessment proceedings under Section 158BC were initiated or the year in which block assessment order was passed. The Court opined that proviso only clarifies that out of the aforesaid 4 dates, the Parliament has opted for the date in which the search is initiated, as the date relevant for applicability of a particular Finance Act.
24. Aforesaid were the reasons to arrive at a conclusion that the proviso was clarificatory and/or curative in nature.
25. It would be our duty to point out at this stage that another Division Bench in the case of CIT v. Rajiv Bhatara [2009] 310 ITR 105/178 Taxman 285 (SC), has followed the aforesaid judgment by giving same reasons in support.
26. It is not necessary to take note of the arguments advanced by the learned ASG for the Department and various counsel who appeared for the assessees in these appeals, in detail. The reason for making these remarks by us is that Mr. Narasimha, learned ASG, had argued on the same lines which formed the basis of rendering the decision of the Division Bench in Suresh N. Gupta's case (supra) that have already been summarised above. Of course, it was his incessant effort with all effervescence, to persuade this Court to accept the conclusion arrived at in the said judgment. Learned counsel for the assessees also emphasised those very submissions advanced in that case which did not find favour with the Division Bench. In addition, these counsel articulated some more arguments with all enthusiasm and temerity, reference to which would be made while giving our analysis to the various provisions leading up to the answer to the issue involved.
Scheme of Chapter XIVB 
27. Before we proceed to answer the question, it would be necessary to keep in mind the scheme of block assessment introduced in Chapter XIVB to Finance Act, 1995 w.e.f. 1st July, 1995. As already mentioned in brief by us, Chapter XIVB of the Act which deals with block assessment lays down a special procedure for search cases. The main reason for adding these provisions in the Act was to curb tax evasion and expedite as well as simplify the assessments in such search cases. Undisclosed incomes have to be related in different years in which income was earned under block assessment. This is because in such cases, the "block period" is for previous years relevant to 10/6 assessment years and also the period of the current previous year up to the date of the search, i.e., from April 1, 2000, to January 17, 2001, in this case. The essence of this new procedure, therefore, is a separate single assessment of the "undisclosed income", detected as a result of search and this separate assessment has to be in addition to the normal assessment covering the same period. Therefore, a separate return covering the years of the block period is a pre-requisite for making block assessment. Under the said procedure, the Explanation is inserted in section 158BB, which is the computation section, explaining the method of computation of "undisclosed income" of the block period. It is now well accepted that this Chapter is a complete code in itself providing for self-contained machinery for assessment of undisclosed income for the block period of 10 years or 6 years, as the case may be. In case of regular assessments for which returns are filed on yearly basis, Section 4 of the Act is the charging section. However, at what rate the income is to be taxed is specified every year by the Parliament in the Finance Act. In contradistinction, when it comes to payment of tax on the undisclosed income relating to the block period, rate is specified in Section 113 of the Act. It remains static at 60% of the undisclosed income which is the categorical stipulation in the Section 113 of the Act. Section 158BA(2) of the Act clearly states that the total undisclosed income relating to the block period "shall be charged to tax" at the rates specified under Section 113 as income of the block period irrespective of previous year or years. Under Section 113 of the Act, the undisclosed income is chargeable to tax at the rate of 60%.
28. From the above, it becomes manifest that Chapter XIVB comprehensively takes care of all the aspects relating to the block assessment relating to undisclosed income, which includes Section 158BA(2) as the charging section and even the rate at which such income is to be taxed is mentioned in Section 113 of the Act. No doubt, Section 4 of the Act is also a charging section which is made applicable on 'total income of previous year'. As per Section 2(45), 'total income' means the total amount of income referred to in Section 5, computed in the manner laid down in the Act. Section 5 of the Act enumerates the scope of total income and prescribes, inter alia, that it would include all income which is received or is deemed to receive in India in any previous year by or on behalf of a person who is a Resident. No doubt, undisclosed income referred to in Chapter XIVB is also an income which was received but not disclosed, therefore, in the first blush, argument of the Department that undisclosed income referred to in Chapter XIVB is also a part of total income and consequently Section 4 becomes the charging section in respect thereof as well. However, a little closer scrutiny leads us to conclude that that is not the position as per the scheme of Chapter XIVB. In the first place, income referred to in Section 5 talks of total income of any 'previous year'. As per Section 2(34) of the Act, 'previous year' means previous year as defined in Section 3. Section 3 lays down that previous year means 'the financial year immediately preceding the assessment year'. Undisclosed income referred to in Chapter XIVB is not relateable to the previous year. On the contrary, it is for the block period which may be 6 years or 10 years, as the case may be. Consequently, as already mentioned, while analyzing the scheme of Chapter XIVB, such Chapter is a complete code in respect of assessments of 'undisclosed income'. Not only it defines what is undisclosed income, it also lays down the block period for which undisclosed income can be taxed. Further, it also lays down the procedure for taxing that income. It is very pertinent to note at this stage that for this purpose, specific provision in the form of Section 158BA(2) is inserted making it a charging section. Thus, a diagnostic of Chapter XIVB of the Act leads to irresistible conclusion that it contains all the provisions starting from charging section till the completion of assessment, by prescribing special procedure in relation thereto, making it a complete Code by itself. Looking it from this angle, the character and nature of 'undisclosed income' referred to in Chapter XIVB becomes quite distinct from 'total income' referred to in Section 5. It is of some significance to observe that when a separate charging section is introduced specifically, to assess the undisclosed income, notwithstanding a provision in the nature of Section 4 already on the statute book, this move of the legislature has to be assigned some reason, otherwise, there was no necessity to make a provision in the form of Section 158BA(2). It could only be that for assessing undisclosed income, charging provision is Section 158BA(2) alone.
29. Notwithstanding the aforesaid position clarified with us, we are of the opinion that de hors this discussion, in any case on the application of general principles concerning retrospectivity, the proviso to Section 113 of the Act cannot be treated as clarificatory in nature, thereby having retrospective effect. To make it clear, we need to understand the general principles concerning retrospectivity.
General Principles concerning retrospectivity 
30. A legislation, be it a statutory Act or a statutory Rule or a statutory Notification, may physically consists of words printed on papers. However, conceptually it is a great deal more than an ordinary prose. There is a special peculiarity in the mode of verbal communication by a legislation. A legislation is not just a series of statements, such as one finds in a work of fiction/non fiction or even in a judgment of a court of law. There is a technique required to draft a legislation as well as to understand a legislation. Former technique is known as legislative drafting and latter one is to be found in the various principles of 'Interpretation of Statutes'. Vis-à-vis ordinary prose, a legislation differs in its provenance, lay-out and features as also in the implication as to its meaning that arise by presumptions as to the intent of the maker thereof.
31. Of the various rules guiding how a legislation has to be interpreted, one established rule is that unless a contrary intention appears, a legislation is presumed not to be intended to have a retrospective operation. The idea behind the rule is that a current law should govern current activities. Law passed today cannot apply to the events of the past. If we do something today, we do it keeping in view the law of today and in force and not tomorrow's backward adjustment of it. Our belief in the nature of the law is founded on the bed rock that every human being is entitled to arrange his affairs by relying on the existing law and should not find that his plans have been retrospectively upset. This principle of law is known as lex prospicit non respicit : law looks forward not backward. As was observed in Phillips v. Eyre [1870] LR 6 QB 1, a retrospective legislation is contrary to the general principle that legislation by which the conduct of mankind is to be regulated when introduced for the first time to deal with future acts ought not to change the character of past transactions carried on upon the faith of the then existing law.
32. The obvious basis of the principle against retrospectivity is the principle of 'fairness', which must be the basis of every legal rule as was observed in the decision in L'Office Cherifien des Phosphates v. Yamashita-Shinnihon Steamship Co. Ltd. [1994] 1 AC 486. Thus, legislations which modified accrued rights or which impose obligations or impose new duties or attach a new disability have to be treated as prospective unless the legislative intent is clearly to give the enactment a retrospective effect; unless the legislation is for purpose of supplying an obvious omission in a former legislation or to explain a former legislation. We need not note the cornucopia of case law available on the subject because aforesaid legal position clearly emerges from the various decisions and this legal position was conceded by the counsel for the parties. In any case, we shall refer to few judgments containing this dicta, a little later.
33. We would also like to point out, for the sake of completeness, that where a benefit is conferred by a legislation, the rule against a retrospective construction is different. If a legislation confers a benefit on some persons but without inflicting a corresponding detriment on some other person or on the public generally, and where to confer such benefit appears to have been the legislators object, then the presumption would be that such a legislation, giving it a purposive construction, would warrant it to be given a retrospective effect. This exactly is the justification to treat procedural provisions as retrospective. In Government of India  v. Indian Tobacco Association [2005] 7 SCC 396, the doctrine of fairness was held to be relevant factor to construe a statute conferring a benefit, in the context of it to be given a retrospective operation. The same doctrine of fairness, to hold that a statute was retrospective in nature, was applied in the case of Vijay v. State of Maharashtra [2006] 6 SCC 286. It was held that where a law is enacted for the benefit of community as a whole, even in the absence of a provision the statute may be held to be retrospective in nature. However, we are confronted with any such situation here.
34. In such cases, retrospectively is attached to benefit the persons in contradistinction to the provision imposing some burden or liability where the presumption attaches towards prospectivity. In the instant case, the proviso added to Section 113 of the Act is not beneficial to the assessee. On the contrary, it is a provision which is onerous to the assessee. Therefore, in a case like this, we have to proceed with the normal rule of presumption against retrospective operation. Thus, the rule against retrospective operation is a fundamental rule of law that no statute shall be construed to have a retrospective operation unless such a construction appears very clearly in the terms of the Act, or arises by necessary and distinct implication. Dogmatically framed, the rule is no more than a presumption, and thus could be displaced by out weighing factors.
35. Let us sharpen the discussion a little more. We may note that under certain circumstances, a particular amendment can be treated as clarificatory or declaratory in nature. Such statutory provisions are labeled as "declaratory statutes". The circumstances under which a provision can be termed as "declaratory statutes" is explained by Justice G.P. Singh [Principles of Statutory Interpretation, 13th Edition 2012 published by LexisNexis Butterworths Wadhwa, Nagpur] in the following manner:
'Declaratory statutes
The presumption against retrospective operation is not applicable to declaratory statutes. As stated in CRAIES and approved by the Supreme Court : "For modern purposes a declaratory Act may be defined as an Act to remove doubts existing as to the common law, or the meaning or effect of any statute. Such Acts are usually held to be retrospective. The usual reason for passing a declaratory Act is to set aside what Parliament deems to have been a judicial error, whether in the statement of the common law or in the interpretation of statutes. Usually, if not invariably, such an Act contains a preamble, and also the word 'declared' as well as the word 'enacted'. But the use of the words 'it is declared' is not conclusive that the Act is declaratory for these words may, at times, be used to introduced new rules of law and the Act in the latter case will only be amending the law and will not necessarily be retrospective. In determining, therefore, the nature of the Act, regard must be had to the substance rather than to the form. If a new Act is 'to explain' an earlier Act, it would be without object unless construed retrospective. An explanatory Act is generally passed to supply an obvious omission or to clear up doubts as to the meaning of the previous Act. It is well settled that if a statute is curative or merely declaratory of the previous law retrospective operation is generally intended. The language 'shall be deemed always to have meant' is declaratory, and is in plain terms retrospective. In the absence of clear words indicating that the amending Act is declaratory, it would not be so construed when the pre-amended provision was clear and unambiguous. An amending Act may be purely clarificatory to clear a meaning of a provision of the principal Act which was already implicit. A clarificatory amendment of this nature will have retrospective effect and, therefore, if the principal Act was existing law which the Constitution came into force, the amending Act also will be part of the existing law."
The above summing up is factually based on the judgments of this Court as well as English decisions.
A Constitution Bench of this Court in Keshavlal Jethalal Shah v. Mohanlal Bhagwandas  [1968] 3 SCR 623 , while considering the nature of amendment to Section 29(2) of the Bombay Rents, Hotel and Lodging House Rates Control Act as amended by Gujarat Act 18 of 1965, observed as follows:
"The amending clause does not seek to explain any pre-existing legislation which was ambiguous or defective. The power of the High Court to entertain a petition for exercising revisional jurisdiction was before the amendment derived from s. 115, Code of Civil Procedure, and the legislature has by the amending Act attempted to explain the meaning of that provision. An explanatory Act is generally passed to supply an obvious omission or to clear up doubts as to the meaning of the previous Act."'
36. It would also be pertinent to mention that assessment creates a vested right and an assessee cannot be subjected to reassessment unless a provision to that effect inserted by amendment is either expressly or by necessary implication retrospective. CED  v. M.A. Merchant  1989 Supp (1) SCC 499. We would also like to reproduce hereunder the following observations made by this Court in the case of Govinddas v. ITO [1978] 103 ITR 123, while holding Section 171 (6) of the Income- Tax Act to be prospective and inapplicable for any assessment year prior to 1st April, 1962, the date on which the Income Tax Act came into force:
"11. Now it is a well settled rule of interpretation hallowed by time and sanctified by judicial decisions that, unless the terms of a statute expressly so provide or necessarily require it, retrospective operation should not be given to a statute so as to take away or impair an existing right or create a new obligation or impose a new liability otherwise than as regards matters of procedure. The general rule as stated by Halsbury in Vol. 36 of the Laws of England (3rd Edn.) and reiterated in several decisions of this Court as well as English courts is that all statutes other than those which are merely declaratory or which relate only to matters of procedure or of evidence are prima facie prospectively and retrospective operation should not be given to a statute so as to affect, alter or destroy an existing right or create a new liability or obligation unless that effect cannot be avoided without doing violence to the language of the enactment. If the enactment is expressed in language which is fairly capable of either interpretation, it ought to be construed as prospective only."
37. In the case of CIT v. Scindia Steam Navigation Co. Ltd. [1961] 42 ITR 589, this Court held that as the liability to pay tax is computed according to the law in force at the beginning of the assessment year, i.e., the first day of April, any change in law affecting tax liability after that date though made during the currency of the assessment year, unless specifically made retrospective, does not apply to the assessment for that year.
Answer to the Reference
38. When we examine the insertion of proviso in Section 113 of the Act, keeping in view the aforesaid principles, our irresistible conclusion is that the intention of the legislature was to make it prospective in nature. This proviso cannot be treated as declaratory/statutory or curative in nature. There are various reasons for coming to this conclusion which we enumerate hereinbelow:
Reasons in Support 
39. (a) The first and foremost poser is as to whether it was possible to make the block assessment with the addition of levy of surcharge, in the absence of proviso to Section 113? In Suresh N. Gupta's case (supra) itself, it was acknowledged and admitted that the position prior to the amendment of Section 113 of the Act whereby the proviso was added, whether surcharge was payable in respect of block assessment or not, was totally ambiguous and unclear. The Court pointed out that some assessing officers had taken the view that no surcharge is leviable. Others were at a loss to apply a particular rate of surcharge as they were not clear as to which Finance Act, prescribing such rates, was applicable. It is a matter of common knowledge and is also pointed out that the surcharge varies from year to year. However, the assessing officers were in-determinative about the date with reference to which rates provided for in the Finance Act were to be made applicable. They had four dates before them viz.:
	(i)
	 
	Whether surcharge was leviable with reference to the rates provided for in the Finance Act of the year in which the search was initiated; or

	(ii)
	 
	the year in which the search was concluded; or

	(iii)
	 
	the year in which the block assessment proceedings under Section 158BC of the Act were initiated; or

	(iv)
	 
	the year in which block assessment order was passed.


The position which prevailed before amending Section 113 of the Act was that some Assessing Officers were not levying any surcharge and others who had a view that surcharge is payable were adopting different dates for the application of a particular Finance Act, which resulted in different rates of surcharge in the assessment orders. In the absence of a specified date, it was not possible to levy surcharge and there could not have been an assessment without a particular rate of surcharge. As stated above, in Suresh N. Gupta's case (supra) itself, the Court has pointed out four different dates which were bothering the assessees as well as the Department. The choice of a particular date would have material bearing on the payment of surcharge. Not only the surcharge is different for different years, it varies according to the category of assessees and for some years, there is no surcharge at all. This can be seen from the following table prescribing surcharge for different assessment years:
	 
	 
	Part - I

	Finance Act
	Relevant Section of Finance Act
	 Para - A
	Para - B
	Para - C
	Para - D
	Para - E

	 
	 
	IND, HUF, BOI, AOP
	Co-operative Society
	Firm
	Local Authority
	Companies

	 
	
	
	
	
	
	

	1995
	Section 2 (3)
	-
	-
	-
	-
	 

	1996
	Section 2 (3)
	-
	-
	-
	-
	15%

	1997
	Section 2 (3)
	-
	-
	-
	-
	7.50%

	1998
	Section 2 (3)
	-
	-
	-
	-
	-

	1999
	Section 2 (3)
	-
	-
	-
	-
	-

	2000
	Section 2 (3)
	10%
	10%
	10%
	10%
	10%

	2001
	Section 2 (3)
	12% or 17%
	12%
	12%
	12%
	13%

	2002
	Section 2 (3)
	2%
	2%
	2%
	2%
	2%

	2003
	Section 2 (3)
	5%
	5%
	5%
	5%
	5%


Rate at which tax, or for that matter surcharge is to be levied is an essential component of the tax regime in Govind Saran Ganga Saran v. Commissioner of Sales Tax [1985] 155 ITR 144, this Court, while explaining the conceptual meaning of a tax, delineated four components therein, as is clear from the following passage from the said judgment :
"The components which enter into the concept of a tax are well known. The first is the character of the imposition known by its nature which prescribes the taxable event attracting the levy, the second is a clear indication of the person on whom the levy is imposed and who is obliged to pay the tax, the third is the rate at which the tax is imposed, and the fourth is the measure or value to which the rate will be applied for computing the tax liability. If those components are not clearly and definitely ascertainable, it is difficult to say that the levy exists in point of law. Any uncertainty or vagueness in the legislative scheme defining any of those components of the levy will be fatal to its validity."
It is clear from the above that the rate at which the tax is to be imposed is an essential component of tax and where the rate is not stipulated or it cannot be applied with precision, it would be difficult to tax a person. This very conceptualisation of tax was rephrased in CIT v. B.C. Srinivasa Setty [1981] 125 ITR 294/5 Taxman 1 (SC), in the following manner:
"The character of computation of provisions in each case bears a relationship to the nature of the charge. Thus, the charging section and the computation provisions together constitute an integrated code. When there is a case to which the computation provisions cannot apply at all, it is evident that such a case was not intended to fall within the charging section."
In absence of certainty about the rate because of uncertainty about the date with reference to which the rate is to be applied, it cannot be said that surcharge as per the existing provision was leviable on block assessment qua undisclosed income. Therefore, it cannot be said that the proviso added to Section 113 defining the said date was only clarificatory in nature. From the aforesaid table showing the different rates of surcharge in different years, it would be clear that choice of date has to be formed as in some of the years, there would not be any surcharge at all. 
(b) Pertinently, the Department itself acknowledged and admitted this fact which is clear from the manner the issue was debated in a Conference of Chief Commissioners which was held sometime in the year 2001. In this Conference, some proposals relating to simplification and rationalisation of procedures and provisions were noted in respect of block assessment. The foofaraw made in the Conference by those who had to apply the provision, was not without substance because of the garboil situation which this provision had created and in amply reflected in the proposals which was submitted in the following terms:
"In the case of a block assessment, there are two problems in relation to the levy of surcharge. The first is that Section 113 does not mention a Central Act. In the absence of a reference to another Central Act in the charging section, it becomes difficult to justify levy of surcharge. Even if it is assumed that reference in the Finance Act to section 113 is a sufficient authority to levy surcharge, the second problem is that the Finance Act levies surcharge on the amount of income-tax on the income of a particular assessment year whereas in the block assessment tax is levied on the undisclosed income of the block period. Absence of a specific assessment year in the block assessment may render the levy suspect. Yet another problem is the rate of surcharge applicable. To illustrate, if the search took place on, say, April 4, 1996, whether the rate of surcharge is to be adopted as applicable to the assessment year 1996-97 or the assessment year 1997-98, the rate of surcharge being different for the two years? The provisions of section 113 or the provisions of the Finance Act do not offer any guidance on the issue.
Suggestions :
The foregoing problem indicates that levy of surcharge on undisclosed income is a matter of uncertainty and is prone to litigation. In the circumstances, it is suggested that section 113 may be amended retrospectively in order to provide for levy of surcharge at the rate applicable to the assessment year relevant to the financial year in which the search was concluded."
The Chief Commissioners accepted the position, in no uncertain terms, that as per the language of Section 113, as it existed, it was difficult to justify levy of surcharge. It was also acknowledged that even if Section 113 empowered to levy surcharge, since block assessment tax is levied on the undisclosed income of the block period, absence of specific assessment year in the block assessment would render the levy suspect. 
(c) We would like to embark on a discussion on some basic and fundamental concepts, which would shed further light on the subject matter. No doubt, there is no scope for accepting the Libertarian theory which postulates among others, no taxation by the State as it amounts to violation of individual liberty and advocates minimal interference by the State. The Libertarianism propounded by the Australian-born economist philosopher Friedrich A. Hayek and American economist Milton Friedman stands emphatically rejected by all civilised and democratically governed States, in favour of strongly conceptualised "welfare state". To attain welfare state is our constitutional goal as well, enshrined as one of its basic feature, which runs through our Constitution. It is for this reason, specific provisions are made in the Constitution, empowering the legislature to make laws for levy of taxes, including the income-tax. The rationale behind collection of taxes is that revenue generated therefrom shall be spent by the governments on various developmental and welfare schemes, among others.
At the same time, it is also mandated that there cannot be imposition of any tax without the authority of law. Such a law has to be unambiguous and should prescribe the liability to pay taxes in clear terms. If the concerned provision of the taxing statute is ambiguous and vague and is susceptible to two interpretations, the interpretation which favours the subjects, as against there the revenue, has to be preferred. This is a well established principle of statutory interpretation, to help finding out as to whether particular category of assessee are to pay a particular tax or not. No doubt, with the application of this principle, Courts make endeavour to find out the intention of the legislature. At the same time, this very principle is based on "fairness" doctrine as it lays down that if it is not very clear from the provisions of the Act as to whether the particular tax is to be levied to a particular class of persons or not, the subject should not be fastened with any liability to pay tax. This principle also acts as a balancing factor between the two jurisprudential theories of justice - Libertarian theory on the one hand and Kantian theory along with Egalitarian theory propounded by John Rawls on the other hand.
Tax laws are clearly in derogation of personal rights and property interests and are, therefore, subject to strict construction, and any ambiguity must be resolved against imposition of the tax. In Billings v. U.S. [1914] 232 U.S. 261, the Supreme Court clearly acknowledged this basic and long-standing rule of statutory construction:
"Tax Statutes... should be strictly construed, and, if any ambiguity be found to exist, it must be resolved in favor of the citizen. Eidman v. Martinez, 184 U.S. 578, 583; United States v. Wigglesworth, 2 Story, 369, 374; Mutual Benefit Life Ins. Co. v. Herold, 198 F. 199, 201, aff'd 201 F. 918; Parkview Bldg. Assn. v. Herold, 203 F. 876, 880; Mutual Trust Co. v. Miller, 177 N.Y. 51, 57."
Again, in United States v. Merriam  [1923] 263 U.S. 179, the Supreme Court clearly stated at pp. 187-88:
"On behalf of the Government it is urged that taxation is a practical matter and concerns itself with the substance of the thing upon which the tax is imposed rather than with legal forms or expressions. But in statutes levying taxes the literal meaning of the words employed is most important, for such statutes are not to be extended by implication beyond the clear import of the language used. If the words are doubtful, the doubt must be resolved against the Government and in favor of the taxpayer. Gould v. Gould, 245 U.S. 151, 153"
As Lord Cairns said many years ago in Partington v. Attorney-General  [1869] LR 4 HL 100: "As I understand the principle of all fiscal legislation it is this : If the person sought to be taxed comes within the letter of the law he must be taxed, however great the hardship may appear to the judicial mind to be. On the other hand, if the Crown, seeking to recover the tax, cannot bring the subject within the letter of the law, the subject is free, however apparently within the spirit of the law the case might otherwise appear to be. 
(d) There are some other circumstances which reflect the legislative intent. The problem which was highlighted in the Conference of Chief Commissioners on the rate of surcharge applicable is noted above. In view of the aforesaid difficulties pointed out by the Chief Commissioners in their Conference, it becomes clear that as per the provisions then enforced, levy of surcharge in the block assessment on the undisclosed income was a difficult proposition. It is for this reason retrospective amendment to Section 113 was suggested. Notwithstanding the same, the legislature chose not to do so, as is clear from the discussion hereinafter.
"Notes on Clauses" appended to Finance Bill, 2002 while proposing insertion of proviso categorically states that "this amendment will take effect from 1st June, 2002". These become epigraphic words, when seen in contradistinction to other amendments specifically stating those to be clarificatory or retrospectively depicting clear intention of the legislature. It can be seen from the same notes that few other amendments in the Income Tax Act were made by the same Finance Act specifically making those amendments retrospectively. For example, clause 40 seeks to amend S.92F. Clause iii (a) of S.92F is amended "so as to clarify that the activities mentioned in the said clause include the carrying out of any work in pursuance of a contract." This amendment takes effect retrospectively from 01.04.2002. Various other amendments also take place retrospectively. The Notes on Clauses show that the legislature is fully aware of 3 concepts:
	(i)
	 
	prospective amendment with effect from a fixed date;

	(ii)
	 
	retrospective amendment with effect from a fixed anterior date; and

	(iii)
	 
	clarificatory amendments which are retrospective in nature.


Thus, it was a conscious decision of the legislature, even when the legislature knew the implication thereof and took note of the reasons which led to the insertion of the proviso, that the amendment is to operate prospectively. Learned counsel appearing for the assessees sagaciously contrasted the aforesaid stipulation while effecting amendment in Section 113 of the Act, with various other provisions not only in the same Finance Act but Finance Acts pertaining to other years where the legislature specifically provided such amendment to be either retrospective or clarificatory. In so far as amendment to Section 113 is concerned, there is no such language used and on the contrary, specific stipulation is added making the provision effective from 1st June, 2002.
(e) There is yet another very interesting piece of evidence that clarifies the provision beyond any pale of doubt, viz. understanding of CBDT itself regarding this provision. It is contained in CBDT circular No.8 of 2002 dated 27th August, 2002, with the subject "Finance Act, 2002 - Explanatory Notes on provision relating to Direct Taxes". This circular has been issued after the passing of the Finance Act, 2002, by which amendment to Section 113 was made. In this circular, various amendments to the Income Tax Act are discussed amply demonstrating as to which amendments are clarificatory/retrospective in operation and which amendments are prospective. For example, explanation to Section 158BB is stated to be clarificatory in nature. Likewise, it is mentioned that amendments in Section 145 whereby provisions of that section are made applicable to block assessments is made clarificatory and would take effect retrospectively from 1st day of July, 1995. When it comes to amendment to Section 113 of the Act, this very circular provides that the said amendment along with amendments in Section 158BE, would be prospective i.e. it will take effect from 1st June, 2002. 
(f) Finance Act, 2003, again makes the position clear that surcharge in respect of block assessment of undisclosed income was made prospective. Such a stipulation is contained in second proviso to sub-section (3) of Section 2 of Finance Act, 2003. This proviso reads as under:
"Provided further that the amount of income-tax computed in accordance with the provisions of section 113 shall be increased by a surcharge for purposes of the Union as provided in Paragraph A, B, C, D or E, as the case may be, of Part III of the First Schedule of the Finance Act of the year in which the search is initiated under section 132 or requisition is made under section 132A of the income-tax Act."
Addition of this proviso in the Finance Act, 2003 further makes it clear that such a provision was necessary to provide for surcharge in the cases of block assessments and thereby making it prospective in nature. The charge in respect of the surcharge, having been created for the first time by the insertion of the proviso to Section 113, is clearly a substantive provision and hence is to be construed prospective in operation. The amendment neither purports to be merely clarificatory nor is there any material to suggest that it was intended by Parliament. Furthermore, an amendment made to a taxing statute can be said to be intended to remove 'hardships' only of the assessee, not of the Department. On the contrary, imposing a retrospective levy on the assessee would have caused undue hardship and for that reason Parliament specifically chose to make the proviso effective from 1.6.2002.
40. The aforesaid discursive of ours also makes it obvious that the conclusion of the Division Bench in Suresh N. Gupta's case (supra) treating the proviso as clarificatory and giving it retrospective effect is not a correct conclusion. Said judgment is accordingly overruled.
41. As a result of the aforesaid discussion, the appeals filed by the Income Tax Department are hereby dismissed. Appeals of the assessees are allowed deleting the surcharge levied by the assessing officer for this block assessment pertaining to the period prior to 1st June, 2002.
SUNIL 

*In favour of assessee.
†Arising out of order of High Court dated 17-4-2007. 
IT/ILT : Sum received by international news agency on distribution of news and related photos in India is royalty
■■■
[2014] 51 taxmann.com 186 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'A'
Agence France Presse
v.
ADIT, Circle 1 (1), International Taxation, New Delhi*
J.S. REDDY, ACCOUNTANT MEMBER 
AND A.T. VARKEY, JUDICIAL MEMBER 
IT APPEAL NOS. 1055,4294 TO 4298 (DELHI) OF 2011
[ASSESSMENT YEARS 2002-03 TO 2005-06 & 2008-09] 
SEPTEMBER  15, 2014 
Section 9 of the Income-tax Act, 1961, read with sections 12 and 13 of the Indian Copyright Act, 1957 and article 13 of DTAA between India and France - Income - Deemed to accrue or arise in India (Royalities) - Assessment years 2002-03 to 2005-06 and 2008-09 - Whether 'news' per se cannot be copyrighted, whereas a news item or news story would be copyrighted under section 13(1)(a) of Copyright Act - Held, yes - Whether 'photographs' as 'artistic works' are copyrighted items - Held, yes - Whether where assessee was providing a gamut of service covering three categories, namely, news item, news story, photographs or news without any split, and categories were interlinked, it should be construed as composite service possessing 'modicum of creativity' and copyright subsisted in news reports and photographs distributed/circulated by assessee - Held, yes - Whether copyright would qualify as 'royalties' within meaning ascribed under paragraph 3 of Article 13 of DTAA between India and France - Held, yes [Paras 54 and 59] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee an International News Agency was having its headquarters in France.

	■ 
	 
	AFP had been distributing its text news and photos connected with news in India through various Indian News agencies, viz., Press Trust of India and IANS. There were two categories of payments received by assessee from India one for transmission of news and the other for transmission of news photos. It provided daily reports of international events of interest which occurred in the various fields such as politics, sports, economic.

	■ 
	 
	The Assessing Officer as well as the Commissioner (Appeals) were of the view that copyright subsisted in news-reports as well as photographs distributed/circulated by the assessee in terms of Copyright Act, 1957 and hence, the payments as received by the assessee would qualify as 'royalties' in terms of definition contained in Explanation 2 of section 9(1)(vi) and Article 13(3) of the Indo-France Treaty and, accordingly, the consideration received from Web/FTP subscribers was held to be taxable at the rate of 15 per cent on gross basis.

	■ 
	 
	The assessee submitted that no copyright subsisted in the work of the assessee as news reports as well as photographs provided by the assessee lacked originality and were devoid of modicum of creativity. 


HELD
 
	■ 
	 
	On a perusal of Article 13, it could be seen that, the word 'royalties' is being defined to include payments received for the use of, or the right to use, any copyright of literary, artistic or scientific work etc. It is evident from a reading of the said Article 13 that, 'royalties' covers within its fold payments pertaining to copyright of literary, artistic work etc. and since the above terms i.e. copyright of literary, artistic work etc. has neither been defined or illustrated under Income-tax Act nor under present Double Taxation Avoidance Agreement between India and France, reliance is to be placed on relevant provisions of Indian Copyright Act, 1957 in order to understand the true meaning and context for usage of the expression copyright of literary, artistic work, etc. [Para 33]

	■ 
	 
	Therefore, the assessee's submission that, the meaning in respect to the words 'copyright of literary, artistic work' should be given the ordinary literal meaning instead of lending it from the Copyright Act cannot be accepted. [Para 33]

	■ 
	 
	The stand adopted by the assessee has been that news reports and photographs distributed by it is in the nature of reporting mere facts or current news which at best could qualify as works having literary quality in its generic or dictionary meaning but not the legal connotation as is rendered for 'original literary work' having any copyrightable value in terms of Copyright Act 1957. In this regard, upon a reading of section 13(1)(a) of the Copyright Act 1957 it is evident to note that, any acquisition of copyright for any kind of expression of an event or factual scenario is an automatic process and does not require any rigours of formality for registration or even claim by the author of such work. In since the limited purpose of import of relevant clauses of Copyright Act 1957 into the instant case is clear, the point which required due attention is that in order to qualify as 'Original literary work' in which copyright subsists such works need to satisfy the test of de minimis. The Principle of de minimis is generally used by courts to determine infringement or Copyright violation disputes. To put it simply, the expression de minimis means that law will not resolve petty or unimportant disputes. [Para 34]

	■ 
	 
	'Copyright' is referred to (in Salmond's jurisprudence, 11th edition, p. 462) as an immaterial form of property recognised by law, being the product of human skill and labour or of a man's brains. In all the English text books and which it is unnecessary to refer at length, copyright has been regarded as incorporeal movable property and that view has been adopted in our country as well. [Para 36]

	■ 
	 
	There can be no copyright in an idea, subject matter, themes, plots or historical or legendary facts while, copyright would subsist in the form, manner, arrangement and expression of the idea by the author of a copyright work. [Para 42]

	■ 
	 
	It is a settled legal proposition that in order to determine a copyrightable works or original literary, dramatic, musical and artistic works etc. (as in the instant case) the key test to be adopted is that such works should have a 'modicum of creativity' involving considerable skill, labour and capital. [Para 44]

	■ 
	 
	AFP exercises a great degree of control and strictly regulates its news-content supplied by it to Indian news agencies and most of its information is proprietary-in-nature and copyrighted inasmuch as access to archived data, distribution rights, commercial rights, credit to AFP alongwith copyright symbol 'AFP©' or without copyright symbol 'AFP' (as may be determined by AFP in terms of its internal policy), which can be used except as per terms of AFP. [Para 46]

	■ 
	 
	Further, in the instant case the news that is distributed by the assessee to various news agencies are obtained from different sources including AFP's own personnel, domestic as well as international news correspondents, and other agencies etc. who have a good amount of experience in news reporting. Such news-stories as obtained by AFP is further evaluated and processed by its editorial team which comprises of a network of senior journalists who are the best journalistic minds in news business possessing specialized skills and are capable of coming out with news-stories having a distinct feature and innate quality. It is for this very distinct feature and innate quality that AFP news is preferred and is revered to as one of the most reliable news agencies in the world since its year of inception i.e. 1835. [Para 47]

	■ 
	 
	AFP invests substantial amount of its capital in its personnel's, correspondent, editors' etc. and create its own unique quality in news reporting. This understanding could be explicated on the premise of two main points i.e. (a) the news story supplied by it cannot be altered by the Indian news agencies or other distributors and any change in the news reports can only be carried out by AFP itself; (b) the volume of news-stories supplied to each individual user is strictly regulated inasmuch as news-stories above a certain figure per day would cost more and depends upon the package obtained by a user. Also, news-reporting for special events such as Commonwealth Games, Olympics are carried out for special rates instead of ordinary/ regular rates since AFP has to incur costs by way of placing special correspondent i.e. skilled human capital to cover news reporting and mobilization costs for various resources/creation of necessary infrastructure in order to capture photographs during such mega events. In view of the discussion above, the instant case satisfies the elements of labour, skill and capital. [Para 48]

	■ 
	 
	In addition to the above, the assessee submits that reporting of news or 'hot news' being in the nature of a commercial purpose could not be a disabling factor. The assessee in his own words has taken a diametrically opposite stand in its case against Google Inc. before District Court, Colombia wherein it has argued that, story headlines and leads are qualitatively the most important aspects of a story and are painstakingly created. [Para 49]

	■ 
	 
	In light of the above discussion, apropos 'news' per se constitutes reporting of mere facts, current events etc. and thus cannot be copyrighted as it does not fulfil the requirements enlisted under section 13(1)(a) of the Indian Copyright Act 1957. [Para 50]

	
	 
	(b) Second Category-News story including archived news: Since it is established that news per se does cannot be copyrighted it could be stated that, 'There is no copyright over news. However, there is copyright over the way in which a news item is reported.' 

	■ 
	 
	In continuation to the example put forth by the department in the first category above, if a news item or a story is published by anyone, indicating the background of ongoing heat wave, records of temperature, and historical records of rain in the first week of June and also respite from power shortage or progress of monsoon, then this news item/story cannot be reproduced or used by anyone without proper authorization. [Para 51]

	■ 
	 
	Further, so as to appreciate the distinction between mere reporting of facts from news stories which constitutes a form of expression, it would be worthwhile to analyse the recent reporting about, Malaysia Airlines Flight 370 flight which was on a scheduled international passenger flight from Kuala Lumpur to Beijing that disappeared on 8 March 2014 after losing contact with air traffic control less than an hour after takeoff. In one of the newspapers i.e. 'Strait Times' being one of the most widely read newspapers in Singapore, the catchline read as Malaysia's MH 370 report shows delayed response, offers no new clues' while, another newspaper. 'The New York Times' reported this incident with the catchline Questions Over Absence of Cellphone Calls From Missing Flight's Passengers'. It is to be pointed out that, the piece reported by the first newspaper consisted of news inputs as well as photographs from AFP while, the latter consisted of news inputs from 'New York Times News Service'. [Para 52]

	■ 
	 
	From a reading of the above news-item, it is evident that, even though the factum or news remains to be imbedded in a fact its reporting or form an expression makes it unique. Having discussed the above illustration as well as upon reading of relevant clauses from the subscription agreements, news articles/news story which are distributed by various news agencies around the world including the assessee possess literary quality and does not qualify as news and should rightfully be treated as derivative of news in the form of a news item/headline/story line including photographs (independently in a news context or otherwise.). [Para 53]

	■ 
	 
	In the result, such news-reports as well as archived data being in the nature of 'original literary works' did not fall foul to the doctrine of de minimis and meet at statutory requirements for copyright outlined under section 13(1)(a) of the Indian Copyright Act, 1957. Hence, in light of foregoging facts and circumstances involved in the instant case it could be concluded that copyright subsists in such news item/news story under consideration. 

	■ 
	 
	It could be noted that where photographs taken by a professional photographer of outstanding stature has unique aesthetic merit eloquently depicting human suffering, such a photograph has intrinsic value. Similarly, in the present case the photographs as distributed by the assessee is taken by a professional photographer of high levels of competence thus, on a reading of the subscription agreement, it emerges that the images or photographs as uploaded in the assessee's website cannot be altered with except minor fading effect and resizing. The credit line for assessee's photographs is required to display a specific credit line i.e. AFP. [Para 55]

	■ 
	 
	Section 2(c)(i) of the Indian Copyright Act, 1957 categorically includes photographs as artistic work. In view of the totality of facts in the instant case as well as terms of usage of assessee's photos for news items or non-news items, it cannot be denied that it has an intrinsic value of its own and when used for 'news items' it helps assist in conveying the message in the news story. [Para 56]

	■ 
	 
	On a reading of section 2(c)(i) of the Indian Copyright Act 1957 which deems photographs as 'artistic works' keeping in view of the terms of use of such photographs as well as separate commercial value being ascribed to such photographs the same very clearly fits into the sweep of section 13(1)(a) of the Indian Copyright Act 1957 and hence it could be concluded that copyright subsists in such photographs/ image under consideration. [Para 57]

	■ 
	 
	The assessee has vociferously argued that, reporting of 'current events' is an exception to copyright infringement and draws support from the Berne Convention as well as the various models of Copyright laws prevailing in common law countries like UK as well as USA. Section 52 of the Copyright Act stipulates 'Certain acts not to be infringement of copyright'. Further, clause b of section 52 stipulates as under: 

	■ 
	 
	From a reading of the clauses of section 52 it could be noted that the clause is being built into the Copyright scheme in order to protect rights of user of copyrigtable work. In other words, 'fair dealing' is the rights of user and not of an author or owner of copyright. The whole premise of the assessee's argument in the present context by drawing the contours of copyrightability over its news-reports or current events in contradistinction to nature of rights possessed by its user's i.e. Indian News Agencies is misplaced. [Para 61]

	■ 
	 
	The assessee has in the instant case by way of grant of licence to its users obtained a commercial value for distribution of its news which cannot come into the public domain except by virtue of a license agreement. Therefore, the question of 'fair dealing' by the user of information covering bundle of first, second as well as third category of information does not come into play as it is strictly governed by the terms of the subscription agreement and comes for a commercial value hence, the reference to 'fair dealing' in terms of section 52(1)(b) is misplaced to this extent. [Para 62]

	■ 
	 
	Thus, the Commissioner (Appeals)'s decision was to be confirmed. [Para 63]
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ORDER
 
A. T. Varkey, Judicial Member - This appeal by the Assessee is directed against the order of the Ld. Commissioner of Income Tax (Appeals)-XI, New Delhi dated 28.12.2010 pertaining to assessment year 2006-07.
2. The assessee filed abridged grounds of appeal for all the assessment year which are identical are reproduced as under:—
	"1.
	 
	That the order of the learned Dispute Resolution Panel-1 (hereinafter referred to as DRP-1) is bad in law and on facts.

	2.
	 
	That the learned DRP-1 has erred on facts and in law in confirming the addition of Rs.3,12,77,885.72 received by the appellant as Royalty without appreciating the fact that the payment has been received under the Agreements for sale of information and not for transfer of any copyright .

	3.
	 
	Without prejudice to Ground No.2 above, the learned DRP-1 has grossly erred in ignoring the settled position that news reporting is beyond the purview of copyright as stipulated in Section 52 of the Copyright Act.

	4.
	 
	Without prejudice to Grounds 2 and 3 above, the learned DRP-1 is not correct in law and in facts in holding that news reporting is covered under section 13 of the Copyright Act.

	5.
	 
	That the learned DRP-1 has erred in law in upholding the action of the Assessing Officer in charging interest under section 234B of the Act of Rs.36,67,329/- by stating that the charge of interest is consequential even though the provisions of section 234B of the Act do not apply as the payer is liable to deduct the full tax at source and accordingly the appellant (non resident) was not liable to pay advance tax on the said amount."


3. The principal issue arising in the instant appeal is whether any copyright subsists in the news reports & photographs distributed/ circulated by the assessee within India in terms of relevant provisions of Copyright Act, 1957, and accordingly, such impugned copyright qualify as 'royalties' within meaning ascribed under Paragraph 3 of Article 13 of DTAA between India and France read with Explanation 2(v) to Section 9(1)(vi) of the Income Tax Act during the relevant year.
4. However, prior to adjudicating this matter on the aforesaid issue, we are required to determine whether the application for admission of additional evidence dated 13.06.2014 as filed by the revenue before us in terms of Rule 29 of the ITAT Rules, 1963, should be allowable or not.
5. In this regard, we note that the revenue has along with the relevant Application under Rule 29 in the form of (pages 1 to 22) of Paper Book Volume -I has filed A copy of complaint of AFP against Google Inc. filed in the District Court of Columbia, USA in 2005 alleging infringement of copyright by Google Inc. (Pg 1 to 19) and AFP News Agency Sues the Star Newspaper, Nairobi (pg 20 to 22). The Revenue has submitted that both documents are available in the public domain and have been obtained from the internet.
6. It would be relevant to recount the brief background facts of instant case; and toward which we shall, for the sake of context, advert to the facts and figures for A.Y. 2006-07, i.e., the year under reference in the instant appeal. The assessee [AFP] is an International News Agency having its headquarters at France. AFP is owned by Government of France. There exists a mandatory stipulation under the 1956 Cabinet Resolution inasmuch as 'foreign news agencies are required to distribute news in text form and photos within India through any of the Indian news agencies such as PTI, UNI, IANS, etc. Such Indian news agencies must be owned and managed by Indians who enjoy full and final authority in the selection of foreign news for distribution. Keeping in view the 1956 Cabinet Resolution, AFP has been distributing its text news and photos connected with news in India through various Indian news agencies viz. Press Trust of India (herein after 'PTI') and IANS India Pvt. Ltd. (herein after 'IANS'). The news on the web can directly be provided to the subscribers in India on their web sites by AFP.
7. There were two categories of payments received by AFP from India one for transmission of news and the other for transmission of news photos. It provides daily reports of international events of interest which occur in the various fields such as politics, sports, economic, etc. The agreements with subscribers invariably speak of provision of "Information". Prompt knowledge and publication of worldwide news, textual as well as visual which are essential for the conduct of an international News Agency for wide circulation of news
8. In the Assessee's viewpoint, News per-se are not property hence, are not copyrightable. Therefore, as per terms of agreements between AFP and IANS& PTI, the predominant or primary intention between the contracting parties involves consideration for transmission of photos, reporting of current events etc. and does not secure any copyright in the expression of such news reports. Accordingly, the payments made under the above said agreements did not partake the nature of 'royalty' in the context of the meaning of the term royalty in common parlance as well as the definition contained in Explanation 2 of Section 9 (1) (vi) of the Income Tax Act or Article 13 (3)of the Indo-French Treaty. The Assessee had filed a NIL return for A.Y. 2006-07.
9. The A.O. as well as the Ld. CIT(A), were of the view that various terms under the agreement entered into between assessee and Indian news agencies inasmuch as IANS&PTI and consideration of pleadings and contentions clearly pointed out that copyright subsisted in news-reports as well as photographs distributed/circulated by the assessee in terms of Copyright Act, 1957 and hence, the payments as received by the assessee qualify as 'royalties' in terms of definition contained in Explanation 2 of section 9 (1) (vi) of the Income Tax Act or Article 13 (3) of the Indo-French Treaty and, accordingly, the consideration of Rs. 65,23,284/- received from Web/ FTP subscribers was held to be taxable @ 15% on gross basis.
10. A brief shorn of contentions put forth by the Ld. DR on the issue regarding admissibility of additional evidence under Rule 29 of ITAT Rules, 1963 could be summarised in the ensuing paragraphs.
(ii) The Ld. DR contends that, the revenue department could search some more information in the public domain (internet) on the assessee's complaint against Google Inc. in US Court. This complaint renders details regarding the nature of business carried out by the assessee, information on its products, nature of ownership rights in the news item/photographs and claims of AFP that use of its products without proper authorization leads to infringement of copyrights. In order to buttress the point that the said doubts are relevant to the issue in hand the ld DR took us through various paragraphs of the complaint to stress the point that these documents contain important facts on the issue of copyright owned by the assessee. Some of the paragraphs of the complaint cited are: Through its subscribers, AFP's photographs and stories which read millions of readers on a daily basis (paragraph 10); AFP's photographs and news stories which are original and creative works (paragraph 11); AFP licenses for its news photographs and articles (paragraph 12); AFP licenses use of its photographs to AFP clients for the purpose of accompanying news stories headlines or to convey a news event on their own (paragraph 14) AFP news stories are available only by subscription (paragraph 17); story headlines and leads are qualitatively the most important aspects of a story and are painstakingly created. They capture the reader's attention and describe what the rest of the article is about (paragraph 18); AFP having registered copyrights in all of its news wires with the US Library of Congress's copyright office since at least January 1, 2002 (paragraph 19) Details of photograph headlines and story leads-Defendants are infringing the "heart" of AFP's stories by taking what qualitatively are the most important elements of the individual news stories (i.e.) the photographs headlines and story leads). Paragraphs 41); Details of AFP owning all title and interest in the numerous copyrights of the photographs (paragraphs 49, 50); Headlines (paragraph 58); story leads (paragraphs 65 and 66); copyrights management information (paragraph 73) and details of claims for information of copyrights pages 16 and 17 of the PB).
The Information pertaining to another complaint filed by AFP against Star that reiterates AFP's position that its products are copyrighted and its publication/reproduction without authorization leads to infringement of copyrights. These documents, prepared and submitted by AFP to the courts, are filed as additional evidence. By the Revenue
(iii) It was further submitted that, Deptt. had sought information on its case with Google Inc. but information was never provided to the Department. Further, a copy of news item with a credit "AFP" published by Times of India in its edition dated April 28, 2014 with headlines, " N Korea calls South's prez 'prostitute' " and" Glad Mandela isn't alive today: Tutu" were submitted as illustrations of the nature of news items licensed. These news items prove that the headline and storyline are creative literary work and copyright subsists in these news items. The value is not of breaking/current news that is reported by everyone and co-copyright could be claimed for that, but how the same news is presented as a story line or news item by journalists/ news writer that has creative input and are copyrighted.
(iv) The ld DR argued that aforesaid documents belonging to the assessee goes to the root of the issue and contradicts the unsubstantiated claims made by the Ld. AR that it is only providing current news, which lacks the basic ingredients of Copyright and is not copyrightable. In this background, the Ld. DR urges this Tribunal to admit these documents as additional evidence and pass an order or any other order for substantial cause to this effect. The Ld. DR also contends that a copy of these documents has already been provided to the Ld. AR on the second day of hearing.
11. On the other hand, the Ld. AR's contentions are summarised as below:
	(i)
	 
	The ld AR Mr. T.N. Chopra vehemently opposed the admission of the aforesaid additional evidence. As regards The Times of India, Newspaper, News Item dated 28th April, 2014, the Ld. AR submits that, the aforesaid additional evidence filed at belated stage does not in any case has a direct relevance to the present proceedings before us.

	(ii)
	 
	With regard to the copy of suit filed by AFP against Google, Ld. AR submitted that the Revenue had filed the copy of the suit dated 7th March, 2005 relating to copyright infringement. However, an amended complaint dated 21stApril, 2005 was subsequently filed by AFP before the District Court of Colombia wherein additional charge for misappropriation of hot news was also made. The Google's reply dated May 19, 2005, denying these allegations on both counts were also enclosed. The entire litigation ended in compromise and on grounds of business expediency, the compromise document has been agreed to be kept confidential by both parties namely AFP and Google (Please Note not placed on record). It is further submitted by the Ld. AR that, while the US Supreme Court adopted the hot news appropriation doctrine as Federal Common Law, five States of America have since adopted the hot news as part of State Unfair Competition Law. A serious debate is going on in America between News Aggregators and News Agencies regarding the hot news doctrine and also the imperative need to amend the copyright law so as to protect the rights of news agencies. Most of the litigation in America on the issue of hot news doctrine has ended in compromise between the litigating parties.

	(iii)
	 
	The Ld. AR Shri. T.N. Chopra argued that DR has misquoted Appellant's Counsel by stating that information provided by AFP under the agreements with PTI, IANS and web subscribers is intellectual property; and that he subsequently modified his argument to say that the payments received by AFP were for transmission of information regarding current events and not for transfer of any copyright. This is incorrect. According to the ld AR Shri T.N. Chopra it is the consistent stand of the assessee before the Revenue that the true intention of the parties is transmission of information about current events. (And referred - Synopsis of arguments filed before us at pages 1 to 9 of paper Book 3 whereby the stand of the Appellant on basic issues involved has been clearly indicated which is based on the detailed submissions made earlier before the Assessing Officer, CIT (Appeals) as well as DRP).

	(iv)
	 
	Further it was submitted by the ld AR that before the AO, apart from submissions filed from time to time, a detailed opinion note on the issue of nature of payments received by the assessee for provision of information comprising news items and news photographs indicating the factual and legal aspects of the question were filed at the assessment stage. (Refer pages 64 to 90 of PB I). The Appellant had filed information before the Revenue regarding business being carried out by AFP under the heading business mode. In the light of these facts, the Ld. AR asserts that the stand taken by Ld. DR inasmuch as the payments received from news agencies for supply of news and news photographs is made for transfer of intellectual property is incorrect.

	(v)
	 
	As regards the nature of Transaction with PTI, IANS and Web Subscribers, the Ld. AR submitted that, the agreements with the parties placed in PB-I, nomenclature of the transaction has been differently described by using the words sale, license, fee as well as information products and services provided by AFP. The Ld. AR states that, this is not determinative factor and the true nature and character of the transaction has to be ascertained from covenants of agreement in light of surrounding facts and circumstances and referred to Supreme Court decisions as under:—

	 
	 
	State of Punjab v. Associated Hotels of India Ltd. [1972] 1 CTR (SC)

	 
	 
	State of Rajasthan v. Man Industrial Corpn. Ltd. AIR 1969 SC 1245

	 
	 
	Sentinel Rolling Shutters & Engg. Co. (P.) Ltd. v. CST AIR 1978 SC 1747 

	 
	 
	Hindustan Shipyards Ltd. v. State A.P. AIR 2000 SC 241

	 
	 
	Patnaik & Co. v. State of Orrisa AIR 1965 SC 1655

	(vi)
	 
	The Ld. AR submits that, the three agreements entered into by AFP with Indian news agencies clearly indicate that reports of current events had been provided as a part of AFP Newswire and AFP International News Picture Service covering political, economic, business, corporate, sports and other areas. Page 33 of PB 1 refers to AFP news wire "News of interest to newspapers", Page 45 refers to "Photo service for resale" as art of information to print newspapers and news magazine. According to the ld AR, the sine qua non of copyright is originality," Original, as the term used in copyright, means only that the work was independently created by the author and that it possesses at least some minimal degree of originality. The first person to find and report a particular fact has not created the fact he has merely discovered it. One who discovers a fact is not its maker or originator. News of the day has been specifically held to be covered in this category in Feist's case. (Refer para 15 at page 100 of PB 3) and strongly opposed the admission of the additional evidences.


12. We have heard both the parties at length and perused the material on record on the issue of allowability of fresh/additional evidence in terms of Rule 29 of the ITAT Rules, 1963.
13. On perusal of Application field on 13.06.2014 requesting the admission of additional evidence we note that the information adduced by the Revenue Department particularly that of case details pertaining to assessee's case against Google Inc. before U.S. District Court, Colombia were time and again solicited from the Assessee/ Appellant at different stages of litigation i.e. both by AO as well as Ld. CIT(A). In this regard, it is imperative for us to note that the assessee was provided with sufficient opportunities to submit relevant details/ documents pertaining to Google Inc. case etc. (which are now being enlisted for consideration as fresh/ additional documents before us) but, such details/ documents were not submitted before AO and Ld. CIT(A) for consideration. We observe that, even till date the relevant case-papers pertaining to Google's case has not been furnished by the Ld. AR and instead, when the Ld. DR has sought to furnish said information and case-papers in the form of additional evidence obtained from the internet, the Ld. AR opposes the same without citing any specific reason except, stating on record that the case with Google Inc. had ended in a confidential settlement.
14. In the instant case, it goes without saying that the case-papers pertaining to assessee's dispute with Google Inc. is of crucial importance in determination of the central issue at hand i.e. whether copyright subsisted in the newspaper reports, photographs distributed/ circulated by assessee in India, since the case pertains to suit dated 7th March, 2005 filed by the assessee before District Court, Colombia alleging Google Inc. of copyright infringement. In this regard, the Ld. AR contests that the suit was later modified on 21st April, 2005 so as to include an additional charge for misappropriation of 'hot news' however, the same does not seem to hold much relevance in deciding the question of admissibility of additional evidence. Since the ld AR failed to place the so-called modified suit (21st April 2005) nor brought anything on record to suggest that contentions and pleadings set forth in the suit (7th March 2005) has been modified. It must be remembered that where a party has the means in his power of rebutting and explaining the evidence adduced against him, if it does not tend to truth the omission to do so furnishes a strong inference against him.
15. We further observe that the additional evidence as adduced by the Ld. DR before us particularly the case-papers relating to assessee's case against Google Inc. before US District Court, Colombia had always remained within the exclusive knowledge and possession of the assessee and not produced before the AO as well as Ld. CIT(A) despite insistence by the respective authorities for reasons best known only to the assessee. The Ld. DR has by way of additional evidence has inter-alia adduced case-details in para 5(k) as listed earlier as available from the internet. Further, the Ld. DR has invited our attention and discussed the relevance of each of the paragraph of the complaint that contains information on the business, products of the assessee, copyrights owned by it and its allegations regarding infringement of copyrights of Google Inc. And the stand adopted by the assessee before the US District Court of Colombia on the issue of copyright infringement, which in the present case has a bearing on deciding the central issue in the present case.
16. We observe that the copy of complaint which could not be considered at any prior stage of proceedings in the instant case and could only be brought to light from the internet domain before us hence, the same needs to be considered. Therefore, it would be prudent for us to state that in absence of any direct evidence to the contrary with respect to case-details/ complaint by the assessee, we are left with no option than to consider the next best evidence, which in the instant case happens to be case-details as obtained from the internet. In this regard, it is important to point out that, admission of the same shall cause no prejudice to the assessee as the same pertains to assessee's own case and even none of its contents have been controverted by the assessee.
17. Thus, we find considerable strength in the reasoning attributed by the Revenue regarding admissibility of the complaint document as it is the next best evidence available before this tribunal. Since the adjudication of any dispute involves quest for truth, and as per the Indian Evidence Act, 1872 'Secondary evidence' could be admitted when primary evidence is not provided by the party concerned in whose possession it is admittedly there; and ITAT being the final fact finding body, it is our bounden duty to take on board complete spectrum of facts for adjudication of a dispute. Thus, we allow the Application for Additional evidence made by the Ld. DR in terms of Rule 29 of the ITAT Rules, 1963 and admit the same accordingly.
18. Coming back to analysing the principal question of law involved in the present case, it is pertinent to briefly go through the relevant facts involved in the instant case.
19. At this stage, we are not reiterating facts mentioned earlier for the sake of brevity and in order to avoid repetition. In the instant case, since the assessee had filed a NIL return for A.Y. 2006-07, various notices were issued by the AO and replies were supplied by the Assessee. The Ld. AO on a detailed perusal of the terms/ clauses of various agreements entered into by the assessee with the Indian news agencies made the following factual observations:
	-
	 
	All stories, news, pictures were AFP property and were protected against commercial exploitation by any third party.

	-
	 
	The subscribers acknowledged that AFP was the copyright owner of all the information provided to it and that the agreement constitutes a license to use the information.

	
	 
	"The notice appearing on the institutional Agence France-Presse web site at the afp.com address pertains to marketing information displayed to the public and does not concern information services supplied to AFP professional subscribers".This aspect would imply that, AFP grants a partial copy right/ right to use the copyright to its subscribers.

	-
	 
	It has been acknowledged that unauthorised use of text and photos could bring out a suit based upon breach of contract or breach of trust upon unfair competition.

	-
	 
	The information supplied by AFP is not in the nature of 'raw material' as argued by the Appellant since, the user of the text/ photo is not allowed to change the text/photo materially and is required to mention the source along with the print in the newspaper/ magazine. Without accepting, if it could be assumed that the content of information is raw material then the user should be at liberty to use & process as per his will, secondly, the finished product must be a distinguishable & new product (in comparison to raw material) and thirdly the user in that case need not be required to mention "AFP" as their source.

	-
	 
	The consideration paid by subscribers to AFP is not for their personal consumption, but for commercial exploitation and such rights are inbuilt within the agreement.

	-
	 
	The subscriber copies the news & photos from the wires of the assessee.

	-
	 
	Such content is only available to the subscribers.

	-
	 
	The subscriber puts them on its website.

	-
	 
	The website of the assessee is a news website. The target of the subscriber is to attract more & more visitors to its website. The more the number of visitors on his website, the more he gets in the advertisement revenues.

	-
	 
	The content of various subscribers displayed on there has to mention the source /credit line. Such use of content helps the subscriber to earn more & more advertisement revenue.

	-
	 
	Such type of use is covered by use of copyright or in case of such use without valid permission it constitutes infringement of copyright. Which is the reason that assessee has filed the present court suit.

	-
	 
	The end user when visits the website, the viewed pages get stored in the memory of computer of the end user. In the result, the subscriber is given the right to copy and use the copy on its website but, not commercially exploit the content owned by the assessee.


20. On the strength of facts/ observations as outlined above as well as submissions made by the assessee, AO had observed that, the consideration received by the assessee for use or right to use copyright of a literary, artistic or scientific work would get covered within the definition of 'royalties' as available in paragraph 3 of Article 13 of the tax treaty between India and France and Section 9(1)(vi) of the Act. As a result, the order for assessment was passed by the Ld. AO in terms of Sec. 143(3) of the Income Tax Act, 1961 whereby entire consideration as received from Indian news agencies and Web/ FTP subscribers was held to be taxable subjected to tax @ 15% on gross basis.
21. Being aggrieved by the AO's Order, the Assessee preferred an appeal before Ld. CIT(A). The Ld. CIT (A) determined that the essential question of law which required adjudication was whether the copyright subsisted over the work broad casted by the assessee in India and whether it is a transfer by grant of a licence or otherwise, of this right to broad cast under the distribution agreements entered into by the appellant company with the Indian Entities.
22. With regard the aforesaid issue under consideration, the Ld. AR contended that, no copyright subsisted in the work of the assessee. Also, as there is no right to use the copyright the same should not get covered by the definition of royalties available under para 3 of Art.13 of DTAA between the two countries.
23. Reliance was placed upon the landmark case University of London Press Ltd v. University Tutorial Press Ltd. [1916] 2 ChD 601, wherein examiners were appointed by London University for matriculation examination. Two professors were appointed as examiners for setting the question papers in Mathematics. Earlier the Senate of the University of London passed a resolution that "it be made a condition of the appointment of every examiner that copyright possessed by him in examination papers prepared by him for the University shall be vested in the University ……." Later on the University entered into an agreement with the University of London Press Ltd (hereinafter referred to as the plaintiff) by which it was agreed to assign and make over to the plaintiff company all each copyright and rights of publication as the University might have in such respective papers. The plaintiff company proceeded to publish the examination papers •in 1916. The Court decided that copyright in the question paper were vested in the professors jointly with the London University and the plaintiff company. Hence there is no bar for joint ownership in the copy right as decided in the land mark case.
24. Further reliance was placed upon the case of Zee Entertainment Enterprises Ltd v. Gazendra Singh 2008 (36) PTC 53 (Bom), the HC has reiterated that although there is no copyright in concept but copyright does exists, as a general proposition in a concept note and the same is entitled to be protected under the Copy Right Act. If it contains copyrightable work, the author/owner thereof would be entitled to the protection accorded under CRA, 1957.
25. Having considered the contentions of the assessee, the Ld. CIT(A) observed that, the appellant received news items from abroad and is allowed to distribute the news only through Indian News Agencies. In India, it is distributed through PTI, UNI and IANS and the Appellant has actually received money in Indian currency from the three Indian entities. The Copy right is a bundle of rights, as has been held under leading judgments of various Indian courts relating to CRA, 1957. Further, once distribution right has been conferred upon the appellant, it is entitled for the abridgement within the meaning of Sec. 2(a) of CRA and abridgement right is within the purview of CRA as decided in Macmillan v. K. J. Cooper AIR 1924 PC 75. It has already been stated that there is no bar for joint holding of copyright University of London Press Ltd (Supra).
26. In light of the above, the Ld. CIT(A) observed that, there is no escapement from the fact that the right conferred upon the appellant is a right on which copy right subsists and upheld the order by the AO as correct inasmuch as the copyright in the instant case falls within the purview of meaning ascribed under Copyright Act, 1957. AO was right in holding that the impugned copyright is covered by the definition of royalties within the meaning of paragraph 3 of Art.13 of DTAA read with Explanation 2 (v) to Sec.9(1)(vi) of the Act. To this extent the arguments made by Appellant were not sustainable and dismissed accordingly.
27. In order to summarise, the observations made by the Ld. CIT(A) are as under:
	-
	 
	The assessment of income of the appellant at Rs.2,26,49,964/- by the AO was upheld as correct and such action of the AO was sustained and the ground raised by the Assessee to this effect was dismissed.

	-
	 
	The application of rate of taxation by AO was upheld as correct and the action by the AO was sustained hence, ground raised by Assessee to this effect was dismissed.

	-
	 
	The charge for interest was deemed to be consequential and the ground raised by Assessee to this effect was dismissed.

	-
	 
	The Appellant's claim to the effect that the concerned AO did not allow credit of TDS in respect of Rs.14, 91, 7211/-, the AO was directed to look into the matter and allow the credit as per claim admissible. The ground raised by the Assessee to this effect was allowed for statistical purposes.


28. Having outlined the relevant facts in the instant case, we now proceed to consider the arguments/ submissions made by respective parties before us for determination of the principle issue under consideration. At first, the arguments put forth before us by the Ld. AR have been summarised below:
	(i)
	 
	Shifting of stand by the Revenue: The basic stand of the Assessee before the Revenue Department has been that the news reports as well as photographs provided by the assessee under the AFP news wire containing reports of current events lack originality and are devoid of modicum of creativity. This basic contention has not been controverted by the Ld. DRP and the Panel has observed at page 17 of its order for assessment year 2008-09 that "nowhere has the AO invoked the provisions of Section 13(l)(a) and even otherwise originality is not a condition and the word 'original' has not be prefixed before the word 'literary' either in the Act or in the Treaty". A similar observation has been made vide para 8.1.5.1 at page 19 of its order. Thus, the consistent stand of the AO, the learned CIT (A) and the learned DR has been that originality is not required for qualifying as literary work. It was on this basis that the Revenue has treated news reports containing narration of current events as copyrightable. There is no such finding by the department that news reports contain originality or that any creative input has been made in such news reports by the assessee. Headlines given by AFP are often changed by newspapers as per their choice. The Ld. DR at this belated stage before the hon'ble Tribunal spun out an entirely new story claiming that "AFP provides the news items and photographs and not the current news as is claimed" [para 4 at page 2 of learned DR's submission). In para 28, the Ld. DR claimed on the basis of Suits filed against Google and Star and also the contents of news item in the Times of India that the assessee's information "consist of news articles/news story which possessed literary quality". Again in para 9, it is stated that "the derivatives of news which are news item/headline/story line and photographs are creative works and meet all the requirements of copyright". This shifting of stand by the Revenue before the Hon'ble Tribunal is sought to be supported on the basis of additional evidence as indicated above.

	(ii)
	 
	Without prejudice to objections by assessee against admission of additional evidence, Ld. AR submits that AFP vs. Star and Times of India news items referred by the Ld. DR in para 1 of his submissions do not justify the turn-around of its stand by the Revenue. The headlines in the Times of India cited by the Ld. DR do not have any trace of creativity and are not protected under the copyright. No copyright protection is available for names, titles or short phrases as stated by United States Copyright Office.

	(iii)
	 
	AFP vs. Google: The Ld. CIT DR Sanjeev Sharma has cited assertions made in the complaint by AFP to support his argument that AFP's news stories and photographs are original and creative works protected under the Copyright Law. It is submitted that the claims made by the litigant in a litigation with a third party would not ipso-facto alter the essence of the agreements with PTI, IANS and Web subscribers and conclude the legal issue of nature of payments under these agreements. The suit is not merely for infringement but also hot news misappropriation. The stand taken by Google in its reply as annexed herewith contains denial of the violation on both the counts. The dispute has ended into a compromise by both the parties on the basis of the prevailing facts and issues involved. It is legally incorrect to say that such litigation in the USA would automatically conclude the issue involved in the present appeals.

	
	 
	(A) The example of current news given in para 12 by the Ld. CIT DR in his submission does not help the Revenue. The agreements with PTI, etc. merely envisage providing current news containing reports of current events. There is no indication of any articles on various subjects being provided under the newswire by AFP. As indicated above, this position has been accepted by the Department earlier and shifting of stand by the Department at this belated stage is factually and legally unsustainable.

	
	 
	(iv) The Ld. CIT DR has referred in para 8 of his submissions to the statement by AFP in the complaint against Google regarding "infringing the heart of AFP's stories what qualitatively the most important elements of the individual news stories (i.e. the photograph, headlines and story leads)." This statement has been relied upon by the Revenue in support of its stand that news items of AFP are copyrightable. This is clearly at variance with the stand of the DRP that there is no copyright in news but only in literary form in which it is expressed.

	
	 
	(E) It needs to be pointed out here that in the agreement with the PTI, there is no mention regarding Copyright owned by the AFP for the news reports transmitted as "information". Whereas in the agreement with IANS, pages 39 to 44 are the general agreement and page 45 to 47 of PB 1 is the Addendum containing the specific of the redistribution arrangement of the news photographs. Addendum is mentioned vide clause 1 (a) at page 39 of PB 1. It is only in Addendum that clause relating to Copyright has been included. Clause 17 refers to Copyright and clause 18 (b) provides that AFP information is used in a News context and in accordance with this agreement. Thus, photographs are being provided for the purpose of reporting current events and not for any non- news user. This provision is to be viewed in the context of Section 52 (1) (b) (ii) of the Copyright Act.

	(v)
	 
	Reporting of current events is outside the purview of Copyright Act [Section 52]. Section 52(b) clearly speaks of the exception for reporting of current events. Please refer to para 8 and 9 of the detailed note submitted to the AO, placed at pages 72 and 73 of Paper Book 1. Fair dealing envisages that the purpose should be bona-fide reporting of current events and the source of the report should be acknowledged. The fact that news is to be reported in a newspaper clearly means that commercial purpose under this exception is not a disabling factor. Furthermore, photograph which is used for reporting of current events and not for non-news context and acknowledgement is given would satisfy the exception under section 52(b)(ii). The concept of fair dealing has to be construed in the context of the subject matter of the exception.

	(vi)
	 
	Para 16 in the submissions of Ld. CIT DR states that under the agreements with AFP, the parties are using the information for commercial exploitation and fair dealing is not involved. Section 52 of the Copyright Act protects rights of consumers. If literary and artistic works are used for purposes indicated in section 52 of the Copyright Act, consumers are protected from the offense of copyright infringement. This is the essence of Section 52. Reporting of current events and printing of photographs for reporting current events is the protection flowing out of Copyright Law. It is not a right flowing out of the agreement entered into by AFP. Since the information has been gathered by AFP and is not in public domain, it is being provided under the agreement to the parties on payment of consideration. Had the information been in public domain and available to the consumers, section 52 would have enabled the consumers to use the information for news reporting purposes. This is the rationale and not what the learned DR has claimed in para 16 of his submissions.

	(vii)
	 
	With regard to the additional evidence concerning Daniel Morel, it is stated above that the same may not be admitted being incomplete, unverified and filed at the belated stage. Without prejudice to the objection against admission, it is submitted that in a case where photographs taken by a professional photographer of outstanding stature has unique aesthetic merit eloquently depicting human suffering, such a photograph has intrinsic value in a non-news context. If it is used for non-news context and not for reporting contemporaneous news and further acknowledgement of the source is deliberately removed such a case would obviously be outside the purview of Section 52.

	(vii)
	 
	An array of judicial authorities have been cited in support of Appellant's case that news being reports of current events does not have the trappings of property and courts are unanimous that news being narration of current events is not copyrightable. INS v. Associated Press 248 US 215 is a land mark judgment which treated news report as quasi property. However, the INS doctrine has now been undermined with the courts veering round the view that creating property or quasi-property rights in information stands to upset the statutory balance carefully created through the copyright Act. The latest decision is Idea Cellular (174 to 248 of PB 3).

	(viii)
	 
	Para 30 of Ld. DR's submissions runs contrary to the interpretation placed on the expression in the OECD commentary, it alludes to the concept of knowhow being undivulged information necessary for the industrial reproduction of a product or process. Current news cannot be covered under this category.


29. On the other hand, the Ld. DR, Shri Sanjeev Sharma has passionately defended before us the orders passed by the lower authorities and submitted that copyright subsists in the news reports as well as photographs supplied by the assessee to various Indian news agencies. A summary of Ld. DR's submissions could be outlined as under:
	(i)
	 
	Issue of Sale/ License: The Ld. DR argued that the primary intention between AFP as well as the Indian News Agencies is to make payments for regular and uninterrupted supply of information as outlines in the agreements. The payment is not being made towards sale of facts and passing of information. In this regard, it was contended that even photograph were covered under the said agreements since they are species of same genre and have no value independently.

	(ii)
	 
	The Ld. AR contended that, information being sold under the said agreements is intellectual property and is not something tangible. When the bench sought clarification regarding, how is it sale? The Ld. AR modified his arguments and submitted that the payments received is for "transmission" of "current event" factual information and not for transfer of any copyright rights under the Copyright Act. It was also argued that nature of contract has to be determined with reference to the predominant and primary intention between the parties.

	
	 
	(B) In this regard, the Ld. DR contends that, the arguments of the Ld. AR inasmuch as payment being received is attributable towards sale of information is factually incorrect and overlooks explicit provisions under the said agreements and are contrary to their line arguments. Reference is made to article 17 on page 47 (IANS), article 5 on page 49 (HT Media), article 6 on page 28 article 16(a) on page 29 of the PB-1 filed by the assessee. Further, the payments are received for allowing the use of licensed information. These provisions are explicitly stated in the agreements (page 34- and 35 (PTI), pages 45 to 48 (IANS) and pages 56 and 57 (HT Media Services).

	
	 
	(C) Nature of Information: As regards the claim of the Ld. AR to the effect that, only information pertaining to current events/ current news has been provided is not true. Three agreements filed by the assessee in the PB-1 provides for the person to receive AFP's information as clearly defined in the agreement. Schedule A of agreement with PTI defines the information as material derived from the AFP services (page 33, PB-1). In the IANS agreement the definition of information is available on page 44 of the PB-1 and read as: "AFP International news Picture Service covering political, economic, business, corporate, orts and other areas. In respect of HT Media Services definition of information is available on page 5 of PB-1 and reads as: information shall be defined as material derived from the following AFP service(s); Text- A selection of all news items …….Photos……. Therefore, the Ld. DR contends that, AFP provides the news items and photographs and not current news as is claimed. It provides material derived from information. News item is a story that is written by the reporter/journalist in regard to particular news and that is not restricted to current news and these products are copyrighted. The subscribers use this information to commercially exploit the same by publishing the same in their newspapers/web products.

	(ii)
	 
	Whether copyright subsists in the information provided: Ld. AR has claimed that restrictions on use of information does tantamount to making information copyrightable. It was further argued that, different courts have held that ideas and thoughts are not copyrightable and news is also not copyrightable. Hence, no copyright subsists in the information provided by AFP to various subscribers including various news agencies. In this regard, the Ld. DR contends intends to place reliance upon the following:

	-
	 
	Refer page 89 and 90 of the Revenue's Paper Book.

	-
	 
	Article 9 (Credit) on page 46 of PB-1 of the assessee,

	-
	 
	Article 17(Copyright) on page 47 in relation to IANS agreement;

	-
	 
	Article 5 (copyright on page 49);

	-
	 
	and Article 8 (credit on page 56) in respect of HT Media Services agreement.


30. In light of the above, it was contended that the agreement with HT Media Services is for text and photos and explicit provisions exist which leads to an unambiguous and inescapable conclusion that AFP is the copyright owner of information. Therefore, by entering into agreement with its subscribers, they get a right to use and commercially exploit the information, and any usage of such information without the license agreement could lead to infringement of copyrights of AFP.
	(A)
	 
	Paragraph 7 (on page 8) of the Assessment Order refers to settlement of disputes with Google Inc., which mentioned that AFP agreed to withdraw a lawsuit filed in March 2005 accusing the world's number one Internet search engine of copyright infringement for allegedly posting AFP headlines news summaries and photographs without permission.

	(B)
	 
	Pages 20 to 22 of the Additional evidence are a news item, "AFP news agency sues the Star newspaper over unauthorized use of its stories". The news item reads that, "The new agency is accusing the Star, owned by Radio Africa, of infringing its copyright by reproducing and authorizing the reproduction of substantial portion of its literary work without seeking prior written authority".

	(C)
	 
	The Ld. DR contends that, whether the Assessee could now turnaround and claim (as Ld. AR has being claiming repeatedly) that there does not exist any creativity, copyright in its information and the same is not in the nature of literary work in absence of any originality solely for the purposes of avoiding taxation in India. How will it deal with its own admission and averment in the complaint against Google Inc., which has led to a settlement with Google Inc. entered into licensing agreement and consequent withdrawal of complaint by AFP?

	(D)
	 
	The Ld. AR has placed reliance upon the Handbook of Copyright Law in India as appearing in pages 52 to 72 of the PB submitted by the Revenue. It is contended by the Ld. DR that this is an important government document on Copyright. At Page 59, in response to a question whether a photograph is an artistic work or not? It is replied that, "There is no copyright over news. However, there is copyright over the way in which a news item is reported." Since, it is not necessary to register a work to claim copyright, any acquisition of Copyright is automatic and does not require any formality. In this regard, reliance could be placed upon Page 59 of PB which clearly shows that, copyright comes into existence as soon as a work is created and no formality is required to be completed for acquiring copyright.

	(E)
	 
	Further, pages 62 and 63 of Revenue's PB is explanative about copyright of foreign works in India, as if such works are Indian works. As regards, copyright of nationals of countries who are members of Berne Convention for the Protection of literary and Artistic Works, Universal Copyright Convention and the TRIPS Agreements are protected in India through the International Copyright Order.

	(F)
	 
	The Ld. DR as an illustration submits that, 'it rained today morning' is a current news and one cannot claim copyright over this by claiming that it reported the event first therefore, none else can report this fact. But if a news item or a story is published by anyone, indicating the background of ongoing heat wave, records of temperature, and historical records of rain in the first week of June and also the respite from power shortage or progress of monsoon, then this news item/story cannot be reproduced or used by anyone without proper authorization.

	
	 
	Unauthorized use of the same will amount to infringement of copyrights of the news story Publisher. In fact, it is the case of the assessee against Google Inc. that, the photos and news items being part of information licensed by the assessee are literary (news text) and artistic work (photographs) and the copyright in respect of these works are protected under Copyright Act 1957.

	
	 
	(iii) Whether exception, if any, under Section 52 of Copyright Act, 1957 is applicable in case of the assessee: The Ld. DR submits that, licensed information of the assessee is a literary and artistic work as per provisions of Section 2(0) of Copyright Act, 1957. He further contends that, copyright subsists in the information licensed by the assessee as per Section 13 (a) of Copyright Act being an original literary work. In the instant case, the license allows the subscriber (user) to use the information to reproduce the work, issue copies of the work to public and make translation of the work and adaptation of the work. Without grant of such licensing rights which are otherwise exclusive right of the information owner (AFP), any usage would lead to infringement of copyright.

	(A)
	 
	The Ld. AR argues that, even if the argument of the revenue is accepted that information provided is a literary work, Section 52(b) of the Copyright Act, 1957 would apply to current events and fair dealing with the current event (literary work) will not lead to infringement of Copyright Act, 1957. The Ld. AR claims that provisions of Section 52 override Sections 13 and 14. Ld. AR claims that AFP is allowing the user to deal with the current event and such use does not lead to infringement of its right. In this regard, the Revenue submits that the position adopted by the assessee is contrary to the provisions under different agreements and also run contradictory to its assertion in complaint against Google Inc. and Star.

	(B)
	 
	Section 52(b) of the Copyright Act, 1957 provides the purposes of fair dealing. These are situations in which the law allows use of a work without permission of the owner of Copyright. (Refer page 26 of the PB-1 of the assessee and page 53 of the Revenue's PB). These exemptions are very specific and do not include the act of using the licensed information of the assessee. The subscribers do not use the information provided by the assessee for the purpose of research, study, criticism, review and news reporting but use the same (text and photos) as such in its publications to commercially exploit the same. The assessee is licensing the information not for the purpose of fair dealing but to enable them to commercially exploit the same.

	(C)
	 
	At Page 86 of the Revenue's PB, is a document obtained from the website of the UK Government which deals with the issue of fair dealing under UK Copyright law, which as per claim of the Ld. AR is similar to Indian Copyright Law, and mentions that factors that have been identified by the courts as relevant in determining whether a particular dealing with a work is fair deal include:

	-
	 
	Does using the work affect the market for the original work? If a use of a work acts as a substitute for it, causing the owner to lose revenue, then it is not likely to be fair.

	-
	 
	Is the amount of the work taken reasonable and appropriate? Was it necessary to use the amount that was taken? Usually only part of a work may be used.

	(D)
	 
	It has been observed in Blackwood & Sons Ltd v. A.N. Parasuraman AIR 1959 Mad. 410 (of Revenue's PB) that in order to constitute fair dealing there must be no intention on the part of the alleged infringer, to compete with the copyright holder of the work and to derive profits from such competition and also, the motive of the alleged infringer in dealing with the work must not be improper. Therefore, licensing the use of information in the case of the assessee is not covered by fair dealing clause of Section 52 of the Copyright Act and this is evident from the agreements.

	
	 
	

	
	 
	(iv) Income Tax Act v. Copyright Act: The Ld. AR claims that question of taxation have to be decided under the tax statutes and not under Copyright Act. He further claims that, even if copyright protection is claimed in the agreements by AFP, the provisions in the agreement does not automatically alter the nature of payment and also does not obliterate the provisions of any statute. On the one hand, he claims that the definition of literary work in section 2(0) of Copyright Act cannot be used for the purpose Income Tax Act because both the statutes are not pari-materia. While, on the other hand, Ld. AR seeks protection under the Copyright Act, 1957 by invoking Section 52 (b) of Copyright Act. As mentioned above, the licensing of information and use of the 'same by the subscribers is not covered by the fair deal clause in Section 52 of the Copyright Act.

	(A)
	 
	The terms of Copyright, literary work, artistic work or scientific work is not defined in the tax treaty between India and France (DTAA). Article 3(2) of the DTAA reads as: "As regards the application of the Convention by a Contracting State, any term not defined therein, shall unless the context otherwise requires, have meaning which it has under the law of that Contracting State concerning the taxes to which Convention Applies". The Convention in India applies to income tax (Article 2, DTAA). It is apparent that these terms are also not defined in the Income Tax Act. In view of explicit provisions of the DTTA, the meaning of undefined terms cannot be sought from other sources including other laws of India. The Revenue submits that the term copyright has been used in the agreements of assessee with Indian news agencies and these agreements have given meaning to these terms. Considering the extent and restriction of use of information, due to ownership of copyright, as stated in the agreement without doubt refers that copyright in literary and artistic work only that has been licensed. Therefore, as far is characterization of payment for the purpose of taxation is concerned, there is no need to look for meaning of the term copyright. Agreement states that AFP is the copyright owner of the information and the agreement constitutes a license to use the information. The information (news item/photos) is literary and artistic work.

	(B)
	 
	The Ld. DR submits that though the meaning of the terms copyright, literary and artistic is not given in the DTAA or Income Tax Act, however, for the purpose of searching for meaning of the terms a priority to another Indian law need to be given in place of any normal meaning or meaning under the law of foreign countries. These words have been defined in the Copyright Act 1957 and meaning under this law will prevail over normal meaning. The ITAT in the Case of Gracemac Corporation (supra) had held that a reference to Indian Copyright Act 1957, has to be made for the limited purpose of finding out the meaning of the word "copyright" and that too for the reason that the term 'copyright' is not defined in the Income Tax Act or the DTAA (paragraph 113, Gracemac Order). In that case, the ITAT after considering the provisions of Article 14 of the Copyright Act held that even grant of one right in respect of a copyright or work would amount to transfer or use of copyright. Referring to Section 30 of the Copyright Act, the Hon'ble court held that an interest in the right can be granted by license in writing signed by the owner of the copyright or by his duly authorized agent. The provisions of Copyright Act can be referred for limited purposes of definition of term "copyright" (paragraphs 86 to 88, Gracemac Order).

	(C)
	 
	Further, literary work is also defined in the Bern Convention for the Protection of Literary and Artistic Work. (Refer pages 23 to 51 of the revenue's PB). While, Article 2 of the Bern Convention provides an inclusive definition to the expression "Literary and artistic work".

	(E.4)
	 
	The assessee in its complaint against Google has stated that it has registered its copyrights (paragraph 16 on pages 3, paragraph 19 on pages 4, and paragraph 49 on page 12)in the USA. Section 101 of title 17 of the United States Code is available on pages 76 to 82 of the revenue's Paper Book. Literary work, is de fined as: "Literary works" are work, other than audio-visual work, expressed in words, numbers, or verbal or numerical symbols or indicia, regardless of the nature of material objects, such as books, periodicals, manuscripts, phone records, tapes, disks, or cards, in which they are embodied. The news items/ news stories of the assessee are expressed in words. The assessee has itself registered copyright in its works in the USA and must have been registered as literary works. Its complaint against Star mentions its work is literary work (refer page 20 of the revenue's PB). Similarly, photographs are artistic work is and also subject to copyright protection. In this regard the Revenue referred to a case wherein AFP was asked to pay USD 1.22 million for infringing the copyright over the photographs of Photojournalist Daniel Morel. Photographs captured the devastation after the 2010 earthquake that struck Haiti. AFP had lifted photographs from the internet and transmitted the images to large network of subscribers, which included news organization around the world. Copy of this news item was filed.

	(D)
	 
	Agreements of the assessee mention that it is the copyright owner of all information. If its contentions that the information is not literary work are correct then the burden of proving that whatever is stated in the agreement is false or otherwise prove with documentary evidence that the information is not of the nature of literary, artistic or scientific work. If it is true that its information does not enjoy copyright protection then it would require explaining under what law it registered its copyrights in the USA. Further, if its work is not protected by Copyright Law then it needs to make a statement with documentary evidence in this regard and the Indian subscribers are free to use its information without any agreements and restrictions.

	(E)
	 
	Klaus Vogel on Double Taxation Convention (Third Edition) on the issue of the scope of copyrights of literary, artistic and scientific work notes that, copyrights include those under statutory provisions or common law. The wide concept of copyright royalties within the meaning of Art 1 of the multilateral convention and proposed by UNESCO and WIPO, should your commentators think, also apply to the OECD Model Convention. That article mentions payment for the use of, or the right to use, copyright of a literary, artistic, or scientific work (in accordance with the definition contained in the international copyright convention), including such payments made in respect of legal or compulsory license.

	(F)
	 
	Payment is also royalty under clause (iv) of explanation 2 to Section 9(1) (vi) of the Act and Article 13 of tax treaty: Without prejudice to the claim of the revenue that income constitute copyright royalty, the consideration is also royalty as the same is for imparting of information concerning commercial experience. The information in the form of news stories and photographs is intangible asset as admitted by the assessee. The information is new and undivulged. The consideration is received for the use of or right to use the information concerning commercial experience.


31. The assessment order contain proper analysis of the available facts and the AO came to a correct decision of taxing the payments received by the assessee as royalty both under the provisions of the Act and DTAA. The Ld. CIT (A) has confirmed the order. The Revenue Department strongly supports these orders.
32. We have heard both the parties at considerable length and gone through case records and relevant case-laws cited by them. We are not reiterating the complete set of facts at this stage for the sake of brevity. The issue hotly debated by the parties before us is whether news reports and photographs could be subject matter of copyright in terms of Section 13 of the Copyright Act, 1957 and whether the consideration received by the assessee under the distribution agreements qualify as 'royalties' in terms of Article 13 of Indo-French DTAA and also Section 9(1)(iv) of the Income Tax Act, 1961. The relevant portion of Art 13 is reproduced below:
"Article 13: Royalties and fees for technical services and payments for the use of equipment
	1.
	 
	Royalties, fees for technical services and payments for the use of equipment arising in a Contracting State and paid to a resident of the other Contracting State may be taxed in that other contracting state.

	2.
	 
	However, such royalties, fees and payments may also be taxed in the contracting State in which they arise and according to the laws of that Contracting State, in which they arise and according to the laws of that contracting State, but if the recipient is the beneficial owner of these categories of income, the tax so charged shall not exceed 10 per cent of the gross amount of such royalties, fees and payments.] [With effect from 1-4-1997)

	3.
	 
	However, such royalties, fees and payments may also be taxed in the contracting State in which they arise and according to the laws of that Contracting State, the recipient is the beneficial owner of these categories of income, the tax so charged shall not exceed:

	(a)
	 
	in the case of royalties and fees 20 per cent of tile gross amount of such royalties or fees: and

	(b)
	 
	in the CIl5t of payments referred to in paragraph 5 of this Article, 10 per cent of the gross amount of such payments. (Effective between 1-4-1995 and 31.3.1997)

	4.
	 
	The term "royalties" as used in this article-means payments of any kind received as a consideration for the use of, or the right to use, any copyright of literary, artistic or scientific work including cinematograph films, or films or tapes used for radio or television broadcasting, any patent, trade mark, design or model, plan, secret formula or process, or for information concerning industrial, commercial or scientific experience.

	6.
	 
	The provisions of paragraph 1 and 2 shall not apply-if the beneficial owner of the royalties, fees for technical services or the payments for the use of equipment being a resident of a Contracting State, carries on business in the other Contracting State in which the royalties, fees for the technical services or the payments for the use of equipment arises, through permanent establishment situated therein, or performs in that other Contracting State independent personal services from a fixed base situated therein, and the royalties, fees for technical services or the payments for the use of equipment are effectively connected with such permanent establishment or fixed base. In such case the provisions of Article 7 or Article1 5, as the case may be, shall apply.

	7.
	 
	Royalties, fees for technical services or payment for the use of equipment shall be deemed to arise in a Contracting State when the payer is that Contracting State itself, a political sub-division, a local authority or a resident of that Contracting State. Where however, the person paying the royalties, fees for technical services or the payments for the use of equipment, whether he is a resident of a Contracting State or not, has in a Contracting State a permanent establishment or a fixed base in connection with which the contract under which the royalties, fees for technical services or the payments for the use of equipment are paid was concluded, and such royalties, fees for technical services or payments for the use of equipment are borne by such permanent establishment or fixed base, then such royalties."


33. On a perusal of Article 13 extracted above, it could be seen that, the word 'royalties' is being defined to include payments received for the use of, or the right to use, any copyright of literary, artistic or scientific work etc. It is evident from a reading of the said Article 13 that, 'royalties' covers within its fold payments pertaining to copyright of literary, artistic work etc. and since, the above terms i.e. copyright of literary, artistic work etc. has neither been defined or illustrated under Income-tax Act nor under present Double Taxation Avoidance Agreement between India and France, we need to place reliance from relevant provisions of Indian Copyright Act, 1957 in order to understand the true meaning and context for usage of the expression copyright of literary, artistic work etc. In this regard we seek support from the case of Gracemac Corporation (supra) wherein it has been observed by the ITAT that, in absence of meaning of 'copyright' under Income-tax Act or Double Taxation Avoidance Agreement reliance needs to be placed upon the Indian Copyright Act, 1957 for the limited purpose of finding out the true meaning and context for usage of expression 'copyright'. Moreover, we find that the jurisdictional High Court in the case of Super Cassettes Industries Ltd. v. Mr. Chintamani Rao 2012 (49) PTC1 (Delhi) had held that, Copyright is a statutory right, and no person is entitled to claim copyright or any similar right in any work, otherwise than in terms of Section 16 of the Copyright Act 1957. Hence, whatever rights are claimed by the parties, must spring from the Act and there are no equitable rights which either party can claim under the law of copyright. Therefore, in light of the above observations, the assessee's submission that, the meaning in respect to the words 'copyright of literary, artistic work' should be given the ordinary literal meaning instead of lending it from the Copyright Act cannot be accepted and we need to look into Copyright Act for the limited purpose of finding out the true meaning and context of the words 'copyright of literary, artistic work'.
34. In the present case, the stand adopted by the assessee has been that news reports and photographs distributed by it is in the nature of reporting mere facts or current news which at best could qualify as works having literary quality in its generic or dictionary meaning but not the legal connotation as is rendered for 'original literary work' having any copyrightable value in terms of Copyright Act 1957. In this regard, upon a reading of Section 13(1)(a) of the Copyright Act 1957 it is evident to note that, any acquisition of copyright for any kind of expression of an event or factual scenario is an automatic process and does not require any rigours of formality for registration or even claim by the author of such work. In terms of our discussion in the earlier paras, since the limited purpose of import of relevant clauses of Copyright Act 1957 into the instant case is clear, the point which required due attention is that in order to qualify as 'Original literary work' in which copyright subsists such works need to satisfy the test of de minimis. The Principle of de minimis is generally used to courts to determine infringement or Copyright violation disputes. To put it simply, the expression de minimis means that law will not resolve petty or unimportant disputes.
35. The jurisdictional High Court in the case of India TV Independent News Service (P.) Ltd. v.Yashraj Films [2012] 192 DLT 502 has observed that 'de minimis' could be translated as (i) The law does not concern itself with trifles (ii) the law does not regard trifles and (iii) the law cares not for small things. Further, the world trifle is being understood by the Courts as unimportant or unsufficient. In view of the above guidelines, it requires to be ascertained whether in the instant case the news stories/ current news distributed by the assessee satisfy the de minimis rule.
36. 'Copy-right' is referred to (in Salmond's jurisprudence, 11th edition, p. 462) as an immaterial form of property recognised by law, being the product of human skill and labour or of a man's brains. In all the English text books and which it is unnecessary to refer at length, copyright has been regarded as incorporeal movable property and that view has been adopted in our country as well. The aforesaid position has been explained in the case of Savitri Devi v. Dwaraka Prasad AIR 1939 All 305.
37. In the case of R.C. Cooper v. Union of India 1970 3 SCR 530, an eleven-Judge Bench at page 67 of the judgment it has been observed that: —
"By Entry 42 in the Concurrent List power was conferred upon the Parliament and the State Legislatures to legislate with respect to 'Principles on which compensation for property acquired or requisitioned for purpose of the Union or for any other public purpose is to be determined and the form in which such compensation is to be given'. Power to legislate for acquisition of property is expendable only under Entry 42 of List III, and not as an incident of the power to legislate in respect of a specific head of legislation in any of the three lists. Under that Entry property can be compulsorily acquired. In its normal connotation property means the 'highest right a man can to anything being that right which one has to lands or tenements, goods or chattels which does not depend on another's courtesy ; it includes ownership, estates and interests in corporeal things, and also rights such as trade-marks copyrights, patents and even rights in person capable of transfer . or transmission, such as debts ; and signifies a beneficial right to or a thing considered as having a money value especially with reference to transfer or succession, and to their capacity of being injured."
38. It has been observed by the Hon'ble Privy Council in the case of (MacMillan & Co. v. K&J. Cooper AIR 1924 PC 75 that, copyright is the product of the labour, skill and capital of one man which must not be appropriated by another, not the elements, the raw material, if one may use the expression, upon which the labour and skill and capital of the first have been expended. To secure copyright for this product it is necessary that labour skill and capital expended should be sufficient to impart to the product some quality or character which the raw material did not possess, and which differentiates the product from the raw material.
39. In Halsbury's Laws of England by Lord Hailsham Fourth Edition the following observations are made:
"Only original works are protected under Part I of the Copyright Act 1956, but it is not requisite that the work should be the expression of original or inventive thought, for Copyright Acts are not concerned with the originality of ideas, but with the expression of thought, and, in the case of a literary work, with the expression of thought in print or writing.... There is copyright in original dramatic works and adaptations thereof, and such copyright subsists not only in the actual words of the work but in the dramatic incidents created, so that if these are taken there may be an infringement although no words are actually copies. There cannot be copyright in mere science effects or stage situations which are not reduced into some permanent form." 
40. Similarly, it was pointed out by Copinger in his book on Copyright 11th Edition that what is protected is not the original thought but expression of thought in a concrete form. In this connection, the author makes the following observations based on the case law:
"What is protected is not original thought or information, but the original expression of thought or information in some concrete form. Consequently, it is only an infringement if the defendant has made an unlawful use of the form in which the thought or information is expressed. The defendant must to be liable, have made a substantial use of this form; he is not liable if he has taken from the work the essential, ideas however original, and expressed the idea in his own form, or used the idea for his own purposes."
41. In Article 418 Copinger states thus:—
"In many cases the alleged infringement does not consist of an exact, or verbatim copy, of the whole, or any part, of the earlier work, but merely resembles it in a greater or lesser degree." 
42. There can be no copyright in an idea, subject matter, themes, plots or historical or legendary facts while, copyright would subsist on the form, manner, arrangement and expression of the idea by the author of a copyright work.
43. The position has been put beyond any doubt or debate by the most recent decision of the Supreme Court of India in Eastern Book Co. v D.S Modak (2008) 1 SCC 1. After exhaustive review of case law, the apex court held that the 'test of originality is one that should consist of skill, labour and judgment coupled with some intellectual effort or in the words of Feist "a modicum of creativity ".
44. In terms of the emerging principles from the above discussion, we note that it is a settled legal proposition that in order to determine a copyrightable works or original literary, dramatic, musical and artistic works etc. (as in the instant case) the key test to be adopted is that such works should have a 'modicum of creativity' involving considerable skill, labour, capital as held in MacMillan (supra).
45. In the above light, it is relevant to go into key clauses of the distribution agreements entered into by the assessee:
1. Agreement with PTI
5. Exclusively
	a. 
	 
	AFP undertakes that during the term of this Agreement, neither itself nor through any agent or other person/entity lawfully acting for it will directly or indirectly supply the Information to any other news agency in India in respect of the sale and redistribution rights granted to PTI as limited and set forth in Schedule B 3.a.

	b. 
	 
	AFP undertakes not to sell directly or indirectly any Information outside India to any person knowing or having reason to believe that such Information would be resold, either directly or indirectly, to any news agency in India, other than PTI. If contravention is brought to the notice of AFP, AFP shall immediately stop providing information to competing entity other than PTI for Indian Territory


6. Scope of the agreement PTI acknowledges that AFP is the owner of all Information provided to it, and that PTI under this agreement is authorised to use the information only for the term of this Agreement. AII rights with respect to the Information, not, explicitly granted to PTI are reserved to AFP. Continued use of the information after termination or expiration of this Agreement is forbidden.
8. Distribution Restrictions
AFP has reserved the exclusive right to determine who receives its information and to restrict the retransmission, distribution or method of distribution of its information. These restrictions are set forth in Schedule B.
Schedule B 
Licensed Uses of the information
1. Only the specific uses enumerated in this Schedule are granted. This license shall be strictly construed. It is understood that any use that exceeds the license granted herein shall violate AFP rights.
2. A licence for the purpose specified in Schedule B 3 only allowing PTI to distribute the AFP Information described in Schedule A 1.
3.a. PTI may distribute as part of its services in English and Hindi (Bhasha) for resale within the Republic of India any part of the Information (as defined above) to only the following:
	 
	 
	PRINT Newspapers and News Magazines; and

	 
	 
	Radio & . TV broadcasters.

	
	 
	Such rights of sale-and distribution shall exclude the following:

	 
	 
	The INTERNET or any Web site.

	 
	 
	Any storage device including but not limited to CD ROMS, archival systems or databases;

	 
	 
	Any online publication service.

	 
	 
	Advertising, promotional or PR companies.

	 
	 
	Publishers of books and periodicals.

	 
	 
	Telecommunications company for distribution via messaging services including but not limited to the following formats: text, html, XML, WML in any WAP, MMS, I-MODE or like services.

	 
	 
	Distributors, aggregators and other professional intermediaries.

	 
	 
	Any other use not specifically endorsed in this Agreement.


3.b Print Newspapers and News Magazines, Radio & TV Broadcasters may subscribe through PTI to the full AFP news service in English on the terms specified in Schedule D1.b
3.c PTI shall endeavor to promote, and AFP shall give its full support to sell the full wire described in Schedule A 1. to print newspapers, news magazines and radio and TV broadcasters.
9. Archiving
PTI or PTI's customer may archive only that subset of AFP Information that has appeared in the PTI's or PTI's customer publication. Such archives may be used by PTI or PTI's customer for internal, consultation purposes only for the duration of this Agreement. If PTI wishes to use the archives which comprise AFP information for commercial purposes, AFP shall charge a fee. AFP Information may not be posted, copied or included in any product of any kind except for those set forth in schedule B3.
Add Agreement with HT Media Ltd.
Clause 5 Copyright
Subscriber acknowledges that AFP is the copyright owner of all Information provided to it, and that this Agreement constitutes a license to use the Information only for the term of this Agreement Subscriber further acknowledges that noting in the Agreement shall constitute a sale or other transfer of title or any rights from AFP to Subscriber for any of the Information. All rights with respect to the Information not explicitly granted to Subscriber are reserved to AFP. Any use of the information provided by AFP not specifically granted to Subscriber hereunder shall be deemed, in addition to a breach of contract, a copyright infringement. Continued use of the Information after termination or expiration of this Agreement shall be deemed a copyright infringement in addition to a breach of contract, and AFP shall be entitled to avail itself to the full remedies at law provided for both copyright infringement and breach of contract without limitation.
Schedule B - Clause 8
8. Credit
	a. 
	 
	In any display or republication or redistribution of any of the Information received by Subscriber from AFP, Subscriber shall ensure that AFP's copyright notice or credit line "(AFP)" shall appear on AFP's Information. Copyright notice shall read as follows: "(c) AFP 2004 "or in the alternative, "Copyright AFP, 2004." The credit line for photos shall read "AFP" or "AFP Photo" and the name of the photographer except as otherwise indicated by AFP. AFP shall notify Subscriber which method of credit acknowledgement is to be used.

	b. 
	 
	In the event of publication AFP material in electronic form, the AFP credit line and copyright notice must appear with each story. The copyright notice shall be hypertext link to the AFP end-user language as set forth in Schedule E. Additionally, where headlines link to AFP stories, an AFP credit line or logo must appear in conjunction with the headline.

	
	 
	Schedule E- Clause 3


3. Subscriber will make the following language (or language acceptable to both parties) a part of its Subscriber/ End-User Agreement and will make it available to subscriber s and end-users of its web site by effecting a hypertext link from each web page to a page displaying such language.
Copyright AFP or Agence France-Presse,2004/2005)
AFP text, photos, graphics and logos shall not be reproduced, published, broadcast, rewritten for broadcast or publication or redistributed directly or indirectly in any medium. AFP shall not be held liable for any delays, inaccuracies, errors or omissions in any AFP content, or for any actions taken in consequence.
Add Agreement with PTI
Clause 5
5. Exclusively
	a. 
	 
	AFP undertakes that during the term of this Agreement, neither itself nor through any agent or other person/ entity lawfully acting for it will directly or indirectly supply the information to any other news agency in India in respect of the sale and redistribution rights granted to PTI as limited and set forth in Schedule B.3.a

	b. 
	 
	AFP undertakes not to sett directly or indirectly any information outside India to any person knowing or having reason to believe that such information would be resold, either directly or indirectly, to any news agency in India, other than PTI. If contravention is brought to the notice of AFP, AFP shall immediately stop providing information to competing entity other than PTI for Indian Territory.


Clause 16
Warranty
	a. 
	 
	AFP hereby warrants and presents with respect to its information that it is the sole owner or has the right to license the information provided to PTI under this Agreement. Normal industry practice requires AFP to exercise appropriate journalistic efforts, but the parties acknowledge that in normal industry practice, errors occur, and AFP makes no guarantees as to the sequence, completeness, absence of errors in its information, but undertakes to correct any inaccuracies or errors which may occur when brought to its notice.

	b. 
	 
	PTI warrants it has the rights to enter this Agreement and by entering this Agreement or carrying out the term of this Agreement, it will not cause AFP to be liable to any individual or entity for any reason whatsoever.

	c. 
	 
	No warranty other than the representations and warranties set forth in this section and above are made. These constitute the only warranties made by the parties with respect hereto and are in lieu of all other warranties, expressed, implied or statutory, including implied warranties or merchantability and fitness for particular purpose.


Add Agreement with IANS
Schedule C (Clause 5, Clause 6)
5. This license is non-exclusive
6. AFP's Information is provided to IANS as direct news coy from its real-time newswires. As such, the information within the normal context of a newswire will comprise contemporaneous news coverage that by the nature of developing events may contain errors including sequence, completeness, accuracy and/ or reliability. In providing the Information to IANS for publishing. AFP expects that the Information may require editorial intervention by the IANS on a timely basis when notified by AFP, and that IAMS will be solely responsible for the technical implementation and presentation of the Information both on an automated or editorial basis.
Clause 9
9. Credit
In any display or republication or redistribution of any of the Information received by IANS from AFP, IANS shall ensure that AFP's copyright notice or credit line "(AFP)" shall appear on AFP's Information. Copyright notice shall read as follows: (C) AFP 2005/6 "or in the alternative, "Copyright AFP. 2005/6". The credit line for photos shall read "AFP" or "AFP Photo" and the name of the photographer except as otherwise indicated by AFP. AFP shall notify IANS which method of credit acknowledgement is to be used.
Clause 17
Copyright
IANS acknowledges that AFP is the copyright owner of all Information provided to it and that this Agreement constitutes a license to use the Information only for the term of this Agreement. IANS further acknowledges that noting the agreement shall constitute a sale or other transfer of title or any rights from AFP to IANS for any of the Information. All rights with respect to the Information provided by AFP not specifically granted to IANs hereunder shall be deemed, in addition to a breach of contract, a copyright infringement. Continued use of the Information after termination or expiration of this Agreement shall be deemed a copyright infringement in addition to a breach of contract and AFP shall be entitled to avail itself to the full remedies at law provided for both copyright infringement and breach of contract without limitation.
Clause 19
Modification
	(a)
	 
	In this regard AFP's information provided to IANS, IANS will not modify, translate, and/or edit the information in any manner that distorts the meaning or causes otherwise non-defamatory, non-infringing Information to defame or infringe the intellectual property rights of any person, or otherwise violate any person's personal proprietary or privacy rights.

	(b)
	 
	In regard to photographs, IANS will limit its modification of any photographs to lightening, darkening or copping. However, none of the above edits may distort the content of the photographs.


46. On a reading of relevant clauses of various distribution agreements extracted above, we observe that AFP exercises a great degree of control and strictly regulates its news-content supplied by it to Indian news agencies and most of its information is proprietary-in-nature and copyrighted inasmuch as access to archived data, distribution rights, commercial rights, credit to AFP alongwith copyright symbol 'AFP©' or without copyright symbol 'AFP' (as may be determined by AFP in terms of its internal policy), which can be used except as per terms of AFP.
47. Further, we note that in the instant case the news that is distributed by the assessee to various news agencies are obtained from different sources including AFP's own personnel, domestic as well as international news correspondents, and other agencies etc. who have a good amount of experience in news reporting. Such news stories as obtained by AFP is further evaluated and processed by its editorial team which comprises of a network of senior journalists who are the best journalistic minds in news business possessing specialized skills and are capable of coming out with news-stories having a distinct feature and innate quality. It is for this very distinct feature and innate quality that AFP news is preferred and is revered to as one of the most reliable news agencies in the world since its year of inception i.e. 1835.
48. On a perusal of clause of the agreement we understand that AFP invests substantial amount of its capital in its personnel's, correspondent, editors' etc. and create its own unique quality in news reporting. This understanding could be explicated on the premise of two main points i.e. (a) the news story supplied by it cannot be altered by the Indian news agencies or other distributors and any change in the news reports can only be carried out by AFP itself; (b) the volume of news-stories supplied to each individual user is strictly regulated inasmuch as news-stories above a certain figure per day would cost more and depends upon the package obtained by a user. Also, news-reporting for special events such as Commonwealth Games, Olympics are carried out for special rates instead of ordinary/ regular rates since AFP has to incur costs by way of placing special correspondent i.e. skilled human capital to cover news reporting and mobilization costs for various resources/ creation of necessary infrastructure in order to capture photographs during such mega events. In view of the discussion above, we observe that the instant case satisfies the elements of labour, skill and capital as enunciated in the case of MacMillan (supra)
49. Apropos the question of news and photographs being the subject matter of copyright, we note that the entire gamut of news services provided by the assessee could be split into three categories for the sake of brevity. The said categories as well as our comments are outlined below:
(a) First Category 'News': News per se or 'hot news' is not copyrightable. This position has not been controverted by either of the parties before us. The Ld. DR has argued before us that, 'it rained today morning' is a current news and one cannot claim copyright over this by claiming that it reported the event first therefore, none else can report this fact.
In addition to the above, the Ld. AR submits before us that reporting of news or 'hot news' being in the nature of a commercial purpose could not be a disabling factor. We note that, the assessee in his own words has taken a diametrically opposite stand in its case against Google Inc. before District Court, Colombia wherein it has argued that, story headlines and leads are qualitatively the most important aspects of a story and are painstakingly created.
50. In light of the above discussion, apropos 'news' per se we are of the considered view that the same constitutes reporting of mere facts current events etc and thus cannot be copyrighted as it does not fulfil the requirements enlisted under Section 13(1) (a) of the Indian copyright Act 1957. Further, also taking notice of the fact that the parties before us have adopted the same stand on copyrightablity of news per se, we have no hesitation in holding that news per se is not copyrightable.
51. Further it would be prudent for us to take notice regarding a serious debate going on in America between News Aggregations and News Agencies on the doctrine of 'not news' which has been brought to our attention by the ld AR however we do not wish to express any views with regard to its applicability leave it open.
(b) Second Category-News story including archived news: Since it is established above that news per se does cannot be copyrighted it could be stated that, "There is no copyright over news. However, there is copyright over the way in which a news item is reported."
In continuation to the example put forth by the ld DR in the first category above, if a news item or a story is published by anyone, indicating the background of ongoing heat wave, records of temperature, and historical records of rain in the first week of June and also respite from power shortage or progress of monsoon, then this news item/ story cannot be reproduced or used by anyone without proper authorization.
52. Further, so as to appreciate the distinction between mere reporting of facts from news stories which constitutes a form of expression, it would be worthwhile to analyse the recent reporting about, Malaysia Airlines Flight 370 flight which was on a scheduled international passenger flight from Kuala Lumpur to Beijing that disappeared on 8 March 2014 after losing contact with air traffic control less than an hour after takeoff. In one of the newspapers i.e. 'Strait Times' being one of the most widely read newspapers in Singapore, the catchline read as 'Malaysia's MH 370 report shows delayed response, offers no new clues' while, another newspaper 'The New York Times' reported this incident with the catchline 'Questions Over Absence of Cellphone Calls From Missing Flight's Passengers'. It is to be pointed out that, the piece reported by the first newspaper consisted of news inputs as well as photographs from AFP while, the latter consisted of news inputs from 'New York Times News Service'.
53. From a reading of the above news-item, it is evident that, even though the factum or news remains to be imbedded in a fact its reporting or form an expression makes it unique. Having discussed the above illustration as well as upon reading of relevant clauses from the subscription agreements, we observe that news articles/news story which are distributed by various news agencies around the world including the assessee possess literary quality and does not qualify as news per and should rightfully be treated as derivative of news in the form of a news item/ headline/ story line including photographs (independently in a news context or otherwise.)
54. Further taking cue from the observation by the jurisdictional High court in the case of India TV Independent News Service (P.) Ltd (supra) we note that a news item or news story as distributed by the assessee to Indian News agencies would, if looked in contrast to the first category discussed above is greater in content as well as original literary expression and even posses independent commercial value vi-a-vis subscription agreements and hence, most definitely does not constitute trifle details or news as covered under the first category.
55. In the result, we observe that such news-reports as well as archived data being in the nature of 'original literary works' does not fall foul to the doctrine of de minimi and meet at statutory requirements for copyright outlines under Section 13(1)(a) of the Indian Copyright Act, 1957. Hence, in light of foregoging facts and circumstances involved in the instant case it could be concluded that copyright subsists in such news item/ news story under consideration.
(c) Third Category-Photographs: The Ld. DR has brought to our notice that, AFP and Getty Images were ordered to pay compensation to freelance photojournalist Daniel Morel for using his images posted on Twitter related to the 2010 Haiti earthquake without his permission, in violation of copyright and Twitter's terms of service. In light of the above factual context, it could be noted that where photographs taken by a professional photographer of outstanding stature has unique aesthetic merit eloquently depicting human suffering, such a photograph has intrinsic value. Similarly, in the present case the photographs as distributed by the assessee is taken by a professional photographer of high levels of competence thus, on a reading of the subscription agreement, it emerges that the images or photographs as uploaded in the assessee's website cannot be altered with except minor fading effect and resizing. The credit line for assessee's photographs is required to display a specific credit line i.e. AFP.
56. In the light, taking cue from Section 2(c)(i) of the Indian Copyright Act, 1957 categorically includes photographs as artistic work. In view of the totality of facts in the instant case as well as terms of usage of assessee's photos for news items or non-news items, it cannot be denied that it has an intrinsic value of its own and when used for 'news items' it helps assist in conveying the message in the news story.
57. In the result, we observe that on a reading of Section 2(C)(i) of the Indian Copyright Act 1957 which deems 'photographs' as 'artistic works' keeping in view of the terms of use of such photographs vis-a-vis subscription agreement as discussed above as well as separate commercial value being ascribed to such photographs the same very clearly fits into the sweep of section 13(1) (a) of the Indian Copyright Act 1957 hence it could be concluded that copyright subsists in such photographs/ image under consideration.
58. Having discussed the factual position as well as our comments above, since the assessee's in its own words has described its services as ala -carte we observe that does not exist any artificial split or otherwise for news items which under the first category from those falling under second or third category as discussed in detail in earlier paras. It has neither been argued before us by the assessee regarding any artificial split or otherwise for first category items in order to cull out values pertaining to news per se. In absence of any split available from the records in this case and any argument for remand we do not remand back this case to the file of the AO.
59. Since we have already concluded in our earlier discussion that first category items does not posses the 'minimum modicum of creativity while, keeping in mind that the assessee in the instant case is providing a gamut of service covering all three categories without any split, all of the three categories in the case of the assessee is interlinked hence, should be construed as composite service possessing the 'modicum of creativity. under point (b) and (c) that, copyright subsists in the news reports and photographs supplied by the assessee, we hold that the same rightfully posess the minimum 'modicum of creativity'.
60. We further observe that the Ld. AR has vociferously argued before us that, reporting of 'current events' is an exception to copyright infringement and draws support from the Berne Convention as well as the various models of Copyright laws prevailing in common law countries like UK as well as USA. In this regard, we note that Section 52 of the Copyright Act stipulates 'Certain acts not to be infringement of copyright'. Further, clause b of Section 52 stipulates as under:
(b) a fair dealing with a literary, dramatic, musical or artistic work for the purpose of reporting current events—
	(i)
	 
	in a newspaper, magazine or similar periodical, or

	(ii)
	 
	by [broadcast] or in a cinematograph film or by means of photographs.


61. From a reading of the above outlined clauses, it could be noted that the above clause is being built into the Copyright scheme in order to protects rights of user of copyrigtable work. In other words, fair dealing is the rights of user and not of an author or owner of copyright. The whole premise of the assessee's argument in the present context by drawing the contours of copyrightability over its news-reports or current events in contradistinction to nature of rights possessed by its user's i.e. Indian News Agencies is misplaced.
62. The assessee has in the instant case by way of grant of licence to its users obtained a commercial value for distribution of its news which cannot come into the public domain except by virtue of a license agreement. Therefore, the question of 'fair dealing' by the user of information covering bundle of first, second as well as third category of information does not come into play as it is strictly governed by the terms of the subscription agreement and comes for a commercial value hence, we feel that the reference to 'fair dealing' in terms of Section 52(1)(b) is misplaced to this extent.
63. We also observe that, we are not in the instant case before us here to determine whether there has been a copyright infringement or not by any of the consumers of the assessee in India, since Section 52 of the Copyright Act only entitles a defence to consumers from the prosecution of the offense of copyright infringement; and in this case, the 'information' /'news' under consideration in the instant case infringement if any doesn't arise, since news content transmitted by AFP/assessee is not in the public domain and is admittedly accessible only by way of a license agreement in situation wherein such information/news transmitted by assessee to Indian news agency arises only if the same is published without assessee's prior permission is not for consideration before us and so is not relevant to solve the issue before us.
64. Thus, in view of the totality of facts and circumstances of the instant case, we are inclined to agree with the view as adopted by the ld CIT(A). As a result, this issue is answered in the negative and these grounds of appeal Nos. 1 to 4 as filed by the assessee is dismissed with no order as to costs.
65. Ground No.5 is against the action of the AO in charging interest u/s 234Bof the Act. The assessee submits that section 195 places an obligation on the payer to deduct tax at source at the rates in force from the payments made and the department can always take action against the payer for non deduction of tax at source. However, if the payer makes any default by not deducting tax at source, it would be the liability of the payer to make good the short fall and it would not be permissible to levy interest u/s 234B in the case of payee. Reliance was place on the following cases:—
	1.
	 
	DIT v. Jacabs Civil Incorporated Mitsubishi Corpn. [2011] 330 ITR 578/[2010] 194 Taxman 495 (Delhi)

	2.
	 
	CIT v. Sedco Forex International Drilling Co. Ltd. [2003] 264 ITR 320/[2004] 134 Taxman 109 (Uttaranchal)

	3.
	 
	CIT v. Halliburton Offshore Services Inc. [2004] 140 Taxman 405 (Uttaranchal)

	4.
	 
	DIT (International Taxation) v. NGC Network Asia LLC [IT Appeal No. 1037 of 2008, dated 14-1-2009 (Bom.)].


66. The ld CIT DR on the other hand submitted that the case laws cited by the assessee are distinguishable on facts as the assessee had denied its liability to pay tax in India and under those circumstances it cannot be claimed that the payer should have deducted tax at source. He relied on the decision of the jurisdictional High Court in the case of DIT (International Taxation) v. Alcatel Lucent USA [2014] 223 Taxman 176/45 taxmann.com 422 (Delhi).
67. After hearing rival contentions we find that the assessee's case is similar to the facts of the case of Alcatel Lucent USA, Inc (supra). In this case also the assessee did not admit to any income in its returns. The contention of the assessee before us is that, no part of its income is taxable in India.
68. When the assessee denies its liability to pay tax on an income in question then the inference would be that the payer did not deduct tax at source because of its request made to the the payer, not to deduct which is consistant with its stand that the income is not liable to tax.
69. The Hon'ble Delhi High court in the case of Alcatel Lucent USA (supra), Inc held as follows:—
"16. In the light of the judgment of this Court in Jacabs (supra), the interpretation to be placed on Section 209(1)(d) in juxtaposition with Section 195(1) is that which is canvassed before us on behalf of the assessee. However, we find merit in the submission of the learned standing counsel for the income tax department that on the facts of the present case, the aforesaid legal position cannot be applied. As pointed out by him, in the case of Jacabs (supra) the assessee filed its return of income admitting tax liability on income of `296,83,278/-. On this income it did not pay advance tax on the due dates. The assessing officer proceeded to charge interest under Section 234B, overruling the assessees objection that tax was "deductible" by the National Highway Authority of India for whom the assessee was executing the projects. The plea was, however, accepted by the CIT (Appeals) and the Income Tax Appellate Tribunal. It was in those facts that this Court held that since it was the duty of NHAI to deduct tax under Section 195(1) from the payments made to the assessee, and even though no tax was actually deducted and paid by the NHAI, the assessee was entitled to take credit for the tax which was "deductible" by the NHAI while computing its advance tax liability. In the present case, the factual position is quite different. Herein the assessee did not admit any income in the returns. In the note appended to the return (which we have extracted earlier) the assessee denied its liability to be taxed in India on the ground that it had no PE in India. The assessee also pointed out that no income from the supply of telecom equipment to the Indian dealers arose in India since all sales were made from outside India (in the USA). The assessing officer did not accept the claim made in the note and proceeded to assess the assessee in respect of the income arising in India from the supply of the telecom equipment on estimate basis. The assessment was not accepted and appeals were filed but in the appeals the assessee did not press the ground of appeal against the computation of the income, but pressed the appeals only against the levy of interest under Section 234B. Thus it was at the stage of the CIT (Appeals) that the assessee accepted its tax liability in India. It would be incongruous, as pointed out on behalf of the revenue, to hold that even though the assessee did not admit any tax liability in India while filing the return and even up to the stage of first appeal, and correspondingly the payers were also not liable to deduct tax under Section 195(1), still it can take credit for the tax "deductible", though not deducted, by the Indian payers from the remittance made to the assessee. In our opinion this factual position makes a crucial difference to the legal position also and, therefore, the benefit of the decision of this Court in Jacabs (supra) cannot be extended to the assessee.
21. We are unable to uphold this part of the decision of the Tribunal. It must be remembered that in the note appended to the return the assessee was quite categorical in denying its liability to be assessed in India. It relied on the double taxation avoidance agreement between India and USA and pointed out that there was no permanent establishment in India. It further stated that the telecom equipments were sold outside India and the payments were also received outside India and thus the assessee did not have any taxable presence in India so as to be liable for tax on its Indian income. If this was the stand of the assessee, it is not impermissible or unreasonable to visualise a situation where, the assessee would have represented to its Indian telecom dealers not to deduct tax from the remittances made to it. On the contrary it would be surprising if the assessee did not make any such representation; such a representation would only be consistent with the assessee's stand regarding its tax liability in India. Moreover, no purpose would have been served by the assessee taking such a categorical stand regarding its tax liability in India and at the same time suffering tax deduction under Section 195(1). Therefore, in our opinion, even though there may not be any positive or direct evidence to show that the assessee did make a representation to its Indian telecom dealers not to deduct tax from the remittances, such a representation or informal communication of the request can be reasonably inferred or presumed. The Tribunal ought to have accorded due weightage to the strong possibility or probability of such a request having been made by the assessee to the Indian payers since otherwise the denial of its tax liability on its Indian income would have served little purpose for the assessee.
23. The Tribunal, keeping in mind the above observations, underlined by us, ought to have drawn the inference that the Indian payers did not deduct the tax under Section 195(1) because of the request made by the assessee, consistent with its stand that it was not liable to be taxed in India."
70. Respectfully following the binding decision of the jurisdictional High Court we dismiss the ground No. 5 of the assessee.
71. In the result the appeal of the assessee for all the above assessment years are dismissed.
POOJA 

*In favour of revenue.
IT: Entire amount of commission received on sale of medical equipments could not be offered for taxation in one assessment year when assessee had future obligation of maintenance service and necessary expenditure required for same
■■■
[2014] 51 taxmann.com 571 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax- X
v.
Smt. Paramjeet Luthra*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 596 OF 2014†
SEPTEMBER  15, 2014 
Section 28(i), read with section 68, of the Income-tax Act, 1961 - Business income - Year in which taxable (Commission) - Assessment year 2007-08 - Assessee had undertaken liaisoning work of sale of medical equipments, etc., and had received certain commission - As assessee had future obligation of maintenance of medical equipments for next five years with spare parts and for another five years without spare parts, she had treated 39 per cent of said commission as maintenance contract income and offered same for tax in proportionate basis in 5 assessment years as corresponding or necessary expenditure would be incurred in said span of 5 years - Assessing Officer held that bifurcation was not justified and made addition of said amount by invoking section 68 - Whether when assessee had future obligation of maintenance services and necessary expenditure required therefor, and assessee's calculation was made on scientific basis, assessee was justified in treating 39 per cent of total price as an amount for fulfilment of warranty conditions - Held, yes [Paras 8 & 11][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee had undertaken liaisoning work of sale of medical equipments, etc., and had received a commission of Rs. 1.41 crores. As the assessee had to provide comprehensive warranty for first 5 years, including spare on the medical equipments sold to the customers, i.e., government hospitals and trouble free annual maintenance of equipments without spares for the further/next 5 years, she treated 39 per cent of the total commission as maintenance contract income and excluded same from the returned income of assessment year in question. Rather, assessee had offered the said amount for tax in proportionate basis, in 5 assessment years as the corresponding or necessary expenditure would be incurred in the said span of 5 years.

	■ 
	 
	The Assessing Officer did not accept the said submission and made addition of said amount by invoking provisions of section 68.

	■ 
	 
	On appeal, the Commissioner (Appeals) called for a remand report from the Assessing Officer and after considering same held that the entire income could not be offered for taxation in one assessment year when the assessee had the future obligation of maintenance service and the necessary expenditure required for the same.

	■ 
	 
	On second appeal, the Tribunal affirmed the findings of the Commissioner (Appeals).

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	In the remand report the Assessing Officer had reported that expenditure made for the maintenance of equipments in the subsequent years was adjusted against the provisions made for equipments maintenance by the assessee and the provisions for equipment maintenance for assessment years 2006-07, 2007-08 and 2008-09 were verified by the Assessing Officer. The aforesaid calculations had been made on scientific basis and the balance amount was offered for taxation in the subsequent years.

	■ 
	 
	In Rotork Controls India (P.) Ltd. v. CIT [2009] 314 ITR 62/180 Taxman 422 (SC), the Supreme Court observed that a "provision" is a liability which can be measured only by using a substantial degree of estimation. A provision is recognized when: (a) an enterprise has a present obligation as a result of a past event; (b) it is probable that an outflow of resources will be required to settle the obligation; and (c) a reliable estimate can be made of the amount of the obligation. A past event that leads to a present obligation is called as an obligating event. [Para 10]

	■ 
	 
	Finally, invoking section 68 was not warranted. The source of money and genuineness of credit entry of amount of commission was never doubted. Thus, addition was not relatable to section 68.

	■ 
	 
	In view of the aforesaid, there is no merit in the appeal and the same is dismissed. [Para 11]


CASES REFERRED TO
 
Asstt. CIT/Dy. CIT v. Mahindra Holidays & Resorts (India) Ltd. [2010] 39 SOT 438 (Chennai) (SB) (Para 6.1), Madras Industrial Investment Corpn. Ltd. v. CIT [1997] 225 ITR 802/91 Taxman 340 (SC) (para 6.1), CIT v. Dinesh Kumar Goel [2011] 331 ITR 10/197 Taxman 375/9 taxmann.com 188 (Delhi) (para 9), E.D. Sassoon & Co. Ltd. v. CIT [1954] 26 ITR 27 (SC) (para 9), Calcutta Co. Ltd. v. CIT [1959] 37 ITR 1 (SC) (para 9) and CIT v. Woodward Governor India (P) Ltd. [2010] 321 ITR 14/195 Taxman 328 (Delhi) (para 9) and Rotork Controls India (P) Ltd. v. CIT [2009] 314 ITR 62/180 Taxman 422 (SC) (para 10).
Ms. Suruchi Aggarwal, Sr. Standing Counsel  for the Appellant. 
JUDGMENT
 
Sanjiv Khanna, J. - Present appeal relates to assessment year 2007-08 and impugns order dated 7th February, 2014, passed by the Income Tax Appellate Tribunal ('Tribunal', for short).
2. The respondent-assessee an individual had shown returned income of Rs.2,85,924/-, for the assessment year in question. Assessing Officer, vide its order dated 24.12.1999, had made additions and enhanced the income to Rs.65,63,039/- on various counts. The, present appeal is concerned with addition of Rs.60,70,492/- made under Section 68 of the Income Tax Act, 1961 ('Act', for short).
The respondent-assessee, as proprietor of M/s International Surgical Agency, had undertaken liaisoning work of sale of medical equipments etc. and had received commission of Rs.1,41,33,516/-. The assessment order records that the assessee had to provide comprehensive warranty for first 5 years, including spares on the medical equipments sold to the customers i.e. government hospitals. She was also required to provide trouble free annual maintenance of equipments without spares for the further/next 5 years. The aforementioned payment of Rs 1,41,33,516/- included service charges for providing maintenance for five years with the supply of spare parts and another five years for maintenance only without spare parts. The respondent-assessee had submitted that the medical equipments were installed in government hospitals, therefore, the machines required constant servicing and maintenance in view of large number of visiting patients. Expenditure on service and parts would increase as the equipments got older. So, Assessee had treated 39% (Rs 55,12,088) out of the aforementioned commission amount, as expenditure which would have been incurred during the tenure of first 5 years and therefore excluded Rs 55,12,088 from the returned income of assessment year in question. Rather, assessee had offered the entire amount of 55,12,088 for tax in proportionate basis, in 5 assessment years as the corresponding or necessary expenditure would be incurred in the said span of 5 years . The Assessing Officer did not accept the said submission and observed that in Schedule 10 relating to Accounting Policies, the respondent-assessee had herself declared that there was "sale of goods" at the time of physical delivery with simultaneous preparation of invoice, therefore the price received was wrongly bifurcated towards sale price and maintenance charges. The warranty clause, it was observed, was compulsory in all trades and the assessee was not justified in treating 39% of the total price as an amount for fulfilment of the warranty conditions.
3. The Commissioner of Income Tax (Appeals) did not agree and reversed the aforesaid finding. He referred to the fact that the respondent-assessee had done liaisoning work for supply of medical equipments. Insofar as sale and purchase were concerned, the transactions were between the foreign suppliers and the concerned hospitals. The respondent-assessee's work was confined to installation and maintenance of the medical equipments. The assessee had entered into an annual maintenance contracts and it was the obligation of the respondent-assessee to maintain the said equipments for the first 5 years etc. In initial year the cost of maintenance was low, but would increase in the subsequent years with wear and tear and as the equipments got old. Accordingly, the total maintenance contract income to the extent 39% was allocated as 5% for the first year, 7% for the second year, 8% for the third year, 9% for the fourth year and l0% for the fifth year. For the assessment year 2007-08, no income or receipt from this 39% was allocated on the ground that the medical equipments were installed at the end of the said year, hence would not entail cost of maintenance in the said year. The details with regard to installation of equipments were set out and stand mentioned in tabulated form in paragraph 5.1 of the first appellate order. In paragraph 5.2, the assessee's stand that she had shown the deferred maintenance income in the subsequent assessment years 2008-09 to 2012-13, was recorded and the total quantum of Rs.55,12,088/- was bifurcated and shown as income, as per the following table:—
	 
	"Sl.No. 
	AY 
	Income 
	Remarks 

	 
	1.
	2008-09
	7,06,678/-
	@ 5%

	 
	2.
	2009-10
	9,89,349/-
	@ 7%

	 
	3.
	2010-11
	11,30,685/-
	@ 8%

	 
	4.
	2011-12
	12,72,020/-
	@ 9% .

	 
	5.
	2012-13
	14,13,356/-
	@ 10%

	 
	 
	Total maintenance contract receipts =
	55,12,088/-
	@ 39%"


4. The stand of the respondent-assessee was that the entire contractual receipt of Rs.55,12,088/- was on account of annual maintenance contract with spares, for 5 years and, therefore, the said amount could not have been taxed or treated as income of one year. This amount was shown in the balance sheet under the head "current liability" of Rs.61,57,890/-, which included amount of Rs.55,12,088/- and another amount of Rs.5,58,404/- on account of local maintenance i.e. with regard to local sale and purchase of medical equipments. Other deficiencies and incorrect assumptions made by the Assessing Officer were highlighted. It was pointed out that addition of Rs.60,70,492/- was based upon wrong assumption by adding up figures of Rs.55,12,088/- and Rs.5,58,404/-. Further out of this amount of Rs.5,58,404/-, expenditure of Rs.3,39,526/- was made in the subsequent assessment year 2008-09 and the balance amount was carried forwarded. The Commissioner of Income Tax (Appeals) has referred to the assessee's detailed written submission dated 7th May, 2010, in which assessee had mentioned about the manner and mode of her business operations and stated that she had entered into an annual contract for maintenance of medical equipments supplied by them. Assessee highlighted the mistake made by the Assessing Officer in clubbing the local business of sale and purchase of medical equipments and the liaisoning of supply of foreign medical equipments and their annual maintenance contracts, which were two separate lines of business.
5. In view of the submissions made and to adjudicate the matter, Commissioner of Income Tax (Appeals) called for a remand report from the Assessing Officer, the relevant portions of which stand quoted in the first appellate order, read as under:—
"....While going through the case file I have observed that the assessee had filed the details asked by the AO. The last details were filed on 17/12/2009 and the case was discussed. The then AO had not issued any show cause notice during the course of assessment hearings. I have not found any adverse remark made by the AO regarding the disagreement over the amount and nature of provision for equipment maintenance. No note in the file was found to explain the nature of NMICDEC Account at any stage during the course of assessment proceedings……….As per the case file or the order sheet I have observed that the above facts were not reconciled before making the addition and the assessee was not asked to co-relate the facts that how 39% provision of sale proceeds amounts to Rs 60,70,492/-, if made on sale. If not then how the provision was created……….. In view of the above submission made by the assessee and the comments made thereupon, the matter may kindly be considered by your good self accordingly."
6. After having considered the remand report, the Commissioner of Income Tax (Appeals) found merit in the submission made by the respondent-assessee and deleted addition of Rs.5,58,404/-. Even with regard to addition of Rs.55,12,088/-, he upheld the contention of the assessee recording as under:—
"5.8 So far as the balance amount of Rs.55,12,088/- is concerned, there is no dispute regarding the facts of the case and the business of the assessee regarding the liaisoning: facilitation, installation and the annual maintenance etc of the medical equipments for the next five years. It is apparent from the facts of the case that the assessee has the obligation of maintaining the medical equipments for the next five year with the spare parts and another five years without spare parts. There is also no dispute regarding the receipt of the income which has been deferred by the assessee and declared in the subsequent years spread over in five AYs as discussed earlier. It is apparent from the order of the AO and the remand report of the AO that the addition has been made without proper appreciation of the facts and circumstances of the case. There is no denying that the assessee has the future obligation of maintenance of medical equipments for the next five years with spare parts and another five years without spare parts, so there is considerable merit in the submission of the assessee that the entire income cannot be offered for taxation in one AY as the assessee has the future obligation of maintenance service and the necessary expenditure required for the same."
6.1 In support of the legal position, the Commissioner of Income Tax (Appeals) refered to the decision of the Tribunal in Asstt. CIT/Dy. CIT v. Mahindra Holidays & Resorts (India) Ltd. [2010] 39 SOT 438 (Chennai) (SB) and decision of the Supreme Court in Madras Industrial Investment Corpn. Ltd. v. CIT [1997] 225 ITR 802/91 Taxman 340 (SC), on the question of matching of income with expenditure.
7. Tribunal in the impugned order has affirmed the said finding.
8. We had asked the learned counsel for the appellant-Revenue to state whether the aforesaid income were declared in the subsequent years and had been taxed and whether on the question of bifurcation or the quantum i.e. 39%, any objection was taken by the Assessing Officer/Departmental Representative before the Tribunal on the ground that it did not represent a fair, correct and reasonable estimate, based upon past or scientific data. Before the Commissioner of Income Tax (Appeals), the respondent-assessee was directed to submit a note in this regard, which was accepted. The tribunal has referred to remand report of assessing officer in which he had reported that expenditure made for the maintenance of equipments in the subsequent years was adjusted against the provisions made for equipment maintenance by the assessee and the provision for equipment maintenance for Assessment Years 2006-07, 2007-08 and 2008-09 were verified by the Assessing Officer. The Tribunal has observed that aforesaid calculations had been made on scientific basis and the balance amount was offered for taxation in the subsequent years. We had specifically asked from the counsel for the appellant revenue to show as to what was the actual expenditure incurred in the subsequent years. She was unable to answer. In fact, the said details are not available. Thus on the said factual aspect and in absence of material, we are not inclined to interfere.
9. On the principle of matching of income, the issue stands decided by the decision of Delhi High Court in CIT v. Dinesh Kumar Goel [2011] 331 ITR 10/197 Taxman 375/9 taxmann.com 188. In the said case, the assessee had received full consideration in one year, but was liable to provide service over two or more assessment years. It was held that the entire amount received cannot be taxed in one year as expenses had to be incurred and the assesee was to provide service in future years. In case the entire amount received was taxed in one year, whereas services and expenditure was to be incurred in future year, it would lead to an anomaly. Income/receipt would be taxed in one year, and expenditure in the other years. Reference was made to the decisions of the Supreme Court in E.D. Sassoon & Co. Ltd. v. CIT [1954] 26 ITR 27 (SC), Calcutta Co. Ltd. v. CIT [1959] 37 ITR 1 (SC) and CIT v. Woodward Governor India (P.) Ltd. [2010] 321 ITR 147/195 Taxman 328 (Delhi).
10. In Rotork Controls India (P.) Ltd. v. CIT [2009] 314 ITR 62/180 Taxman 422 (SC), while interpreting section 37 of the Income Tax Act, 1961, the Supreme Court observed that a "provision" is a liability which can be measured only by using a substantial degree of estimation. A provision is recognized when: (a) an enterprise has a present obligation as a result of a past event; (b) it is probable that an outflow of resources will be required to settle the obligation; and (c) a reliable estimate can be made of the amount of the obligation. A past event that leads to a present obligation is called as an obligating event. Under the matching concept, if revenue is recognized, the cost incurred to earn that revenue including warranty costs has to be fully provided for. Assessee should scrutinize the historical trend of warranty provisions made and the actual expenses incurred against it. On this basis a sensible estimate should be made. For a liability to qualify for recognition there must be not only present obligation but also the probability of an outflow of resources to settle that obligation. Where there are a number of obligations (e.g. product warranties or similar contracts) the probability that an outflow will be required in settlement, is determined by considering the said obligations as a whole. if the historical trend indicates that large number of sophisticated goods were being manufactured in the past and in the past if the facts established show that defects existed in some of the items manufactured and sold then the provision made for warranty in respect of the any of such sophisticated goods would be entitled to deduction from the gross receipts under Section 37 of the Act. It would all depend on the data systematically maintained by the assessee.
11. Finally, we observe that invoking Section 68 of the Act was not warranted. The source of money and genuineness of credit entry of Rs 1,41,33,516/- was never doubted. Thus addition of Rs 60,70,492/- was not relatable to section 68 of the Act.
In view of the aforesaid, we do not find any merit in the present appeal and the same is dismissed.
VARSHA 

*In favour of assessee.
†Arising out of order of ITAT, dated 7-2-2014. 
IT : Where original assessment was made under section 143(3), issuance of notice under section 148 after four years from end of relevant assessment year without sanction of Commissioner was invalid
■■■
[2015] 54 taxmann.com 318 (Allahabad) 
HIGH COURT OF ALLAHABAD
Reliable Finhold Ltd.
v.
Union of India*
DR. DHANANJAYA YESHWANT CHANDRACHUD, CJ. 
AND DILIP GUPTA, J. 
WRIT TAX NO. 498 OF 2014
SEPTEMBER  15, 2014 
Section 151, read with section 148, of the Income-tax Act, 1961 - Income escaping assessment - Sanction for issue of notice (Effect of assessment) - Assessment year 1998-99 - Whether where original assessment was made under section 143(3), notice under section 148 issued more than four years after end of relevant assessment year without obtaining sanction of Commissioner as per section 151 was without jurisdiction - Held, yes [Para 9 & 12] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was assessed under section 143(3) for relevant assessment year.

	■ 
	 
	Thereafter a notice under section 148 was issued on 29-3-2005.

	■ 
	 
	The assessee challenged the notice on the ground that it was issued without the sanction of the Chief Commissioner or the Commissioner under section 151.

	■ 
	 
	The Assessing Officer, by impugned order, disposed of the assessee's objection.

	■ 
	 
	On writ:


HELD
 
	■ 
	 
	Sub-section (1) of section 151 provides inter alia that where an assessment has been made under section 143(3), a notice under section 148 cannot be issued by an Assessing Officer, who is below the rank of Assistant Commissioner or Deputy Commissioner unless the Joint Commissioner is satisfied on the reasons recorded by the Assessing Officer that there is a fit case for the issuance of a notice. The proviso to sub-section (1), however, requires the satisfaction of the Chief Commissioner/Commissioner after the expiry of a period of four years from the end of the relevant assessment year, failing which, no notice can be issued.[Para 8]

	■ 
	 
	In the instant case, the original assessment was made under section 143(3). The notice under section 148 was issued more than five years after the end of the relevant assessment year. [Para 9]

	■ 
	 
	In the circumstances, the proviso to sub-section (1) of section 151 was attracted. As the counter affidavit filed by the revenue indicates no sanction or permission of the Commissioner was obtained.[Para 10]

	■ 
	 
	In this view of the matter, the entire exercise of reopening of the assessment under section 148 fails to meet the basic jurisdictional requirement under the proviso to sub-section (1) of section 151 since under the proviso no notice can be issued except on the satisfaction of the Commissioner or as the case may be the Chief Commissioner and, admittedly, there was no such satisfaction in the instant case.[Para 11]

	■ 
	 
	The reassessment notice is, accordingly, quashed and set aside having been issued without the satisfaction of the Chief Commissioner or the Commissioner as required by the proviso to sub-section (1) of section 151.[Para 12]


Shubham Agrawal and S.D. Singh for the Petitioner. 
ORDER
 
1. The petitioner has called into question a notice for re-assessment issued for Assessment Year 1998-99 by the Assessing Officer, the second respondent, on 29 March 2005. The petitioner has also called into question an order passed by the Assessing Officer on 10 June 2014 disposing of the objections to re-opening of the assessment.
2. The petitioner filed its return of income for A.Y. 1998-99 on 30 November 1998. The petitioner was assessed on 22 March 2000 under Section 143(3) of the Income Tax Act, 1961 the Act by the Assessing Officer. The petitioner received a notice dated 29 March 2005 under Section 148. The petitioner filed writ proceedings Writ Tax No.492 of 2006 before this Court challenging the re-assessment notice which petition was finally disposed of on 23 April 2014 by remanding the proceedings back to the Assessing Officer to dispose of the objections of the petitioner to re-opening of the assessment. The Assessing Officer disposed of the objections, rejecting them, by an order dated 10 June 2014.
3. The submission which has been urged on behalf of the petitioner is that in the present case, the assessment was sought to be re-opened beyond the period of four years of the end of the relevant assessment year and since the original order of assessment was made under Section 143(3), no notice could have been issued without the sanction of the Chief Commissioner or the Commissioner. It has been urged that as a matter of fact, no sanction had been issued.
4. While disposing of the objections of the petitioner, the Assessing Officer dealt with the objection to the effect that no sanction was obtained of the Commissioner under Section 151 in the following observations :
"……..In certain cases the AO has to be of a particular rank and satisfaction or approval of the higher authority is required. It needs to be emphasized that as per the Act satisfaction required before issuance of notice for reassessment/assessment of the AO and not of any higher authority whose approval may be required. Such approval is an internal administrative process for better regulation of the Machinery of the tax collection. The manner in which the assessee has set out the objection. This means that an assessee can conceal income give inaccurate particulars but not proceeded against if some approval or time limit is not obtained or has gone by. In any case their objection will be again examined during the assessment proceedings if required by the Hon'ble appellate authority. This objection is accordingly not acceptable."
5. Subsequently, the petitioner filed a supplementary affidavit disclosing the information received on 12 June 2014 from the Assessing Officer, Income Tax Officer-6(2), Kanpur. In response to a query under the Right to Information Act, 2005 as to whether permission was obtained from the Commissioner/Chief Commissioner in compliance with the provisions of Section 151 before the notice under Section 148 dated 29 March 2005 had been issued for A.Y. 1998-99, the answer was in the negative.
6. In order to enable the Revenue to clarify the matter, by an order dated 8 September 2014, the learned Standing Counsel was directed to take instructions and file a counter affidavit. In the counter affidavit which has been filed on behalf of the Revenue, the following statement has been made :—
"……The assessee filed its return of income on 30.11.1998 in the office of ITO, Ward 2(1), Kanpur, who was under administrative control of CIT-I, Kanpur. Thereafter, the ITO-2(1) completed the assessment under Section 143(3), After restructuring of the Department, the jurisdiction over the corporate cases was transferred to CIT-II, Kanpur Charge. A perusal of the proforma submitted by the then A.O. for obtaining approval for issue of notice shows that the then A.O. was not aware about the fact that the said case had already been completed under Section 143(3) otherwise he would have sought approval of the CIT, as required for the purpose well within the stipulated limitation of six years."
7. Section 151(1) provides as follows:
"151 Sanction for issue of notice.— (1) In a case where an assessment under sub-section (3) of section 143 or section 147 has been made for the relevant assessment year, no notice shall be issued under section 148 by an Assessing Officer, who is below the rank of Assistant Commissioner or Deputy Commissioner unless the Joint Joint Commissioner is satisfied on the reasons recorded by such Assessing Officer that it is a fit case for the issue of such notice :
Provided that, after the expiry of four years from the end of the relevant assessment year, no such notice shall be issued unless the Chief Commissioner or Commissioner is satisfied, on the reasons recorded by the Assessing Officer aforesaid, that it is a fit case for the issue of such notice."
8. Sub-section (1) of Section 151 provides inter alia that where an assessment has been made under section 143(3), a notice under section 148 cannot be issued by an Assessing Officer, who is below the rank of Assistant Commissioner or Deputy Commissioner unless the Joint Commissioner is satisfied on the reasons recorded by the Assessing Officer that there is a fit case for the issuance of a notice. The proviso to sub-section (1), however, requires the satisfaction of the Chief Commissioner/Commissioner after the expiry of a period of four years from the end of the relevant assessment year, failing which, no notice can be issued.
9. In the present case, admittedly the original assessment was under Section 143(3). The notice under Section 148 was sought to be issued more than four years after the end of the relevant assessment year. The assessment year is A.Y. 1998-99. Notice under Section 148 was issued on 29 March 2005.
10. In the circumstance, clearly the proviso to sub-section (1) of Section 151 was attracted. Admittedly, as the counter affidavit which has been filed by the Revenue indicates, no sanction or permission of the Commissioner was obtained.
11. In this view of the matter, the entire exercise of re-opening of the assessment under Section 148 fails to meet the basic jurisdictional requirement under the proviso to sub-section (1) of Section 151 since under the proviso no notice can be issued except on the satisfaction of the Commissioner or, as the case may be, the Chief Commissioner and admittedly there was no such satisfaction in the present case. The re-assessment notice dated 29 March 2005 would have to be quashed and set aside.
12. The re-assessment notice dated 29 March 2005 is, accordingly, quashed and set aside having been issued without the satisfaction of the Chief Commissioner or the Commissioner as required by the proviso to sub-section (1) of Section 151.
13. The writ petition is, accordingly, allowed. There shall be no order as to costs.
RAHUL 

*In favour of assessee.
IT : Where assessee invested a sum of Rs. 50 lakhs each in two different financial years, within a period of six months from date of transfer of capital asset, he was eligible for deduction under section 54EC
■■■
[2015] 53 taxmann.com 466 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Chennai
v.
C. Jaichander*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
T. C. (A.) NOS. 419 & 533 OF 2014†
SEPTEMBER  15, 2014 
Section 54EC of the Income-tax Act, 1961 - Capital gains - Not to be charged an investment in certain bonds (Limit on investment) - Assessment years 2008-09 & 2009-10 - Assessee sold a property vide sale agreement dated 18-2-2008 and invested Rs. 1 crore out of sale proceeds in certain bonds in two financial years 2007-08 and 2008-09 - Assessing Officer held that assessee could take benefit of investment in said bonds to a maximum of Rs. 50 lakhs only under section 54EC(1) and accordingly held that other sum of Rs. 50 lakhs invested over and above ceiling prescribed did not qualify for exemption - However from a reading of section 54EC(1) and first proviso, it was clear that time limit for investment was six months from date of transfer and even if such investment felt under two financial years, benefit claimed by assessee could not be denied and there was no cap on investment in bonds - Whether assessee was eligible for deduction under section 54EC in respect of said investments - Held, yes [Para 11] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee sold a property and invested Rs. 1 crore out of the sale proceeds in certain bonds in two financial years, namely, Rs. 50 lakhs in REC Bonds in the financial year 2007-08 and Rs. 50 lakhs in NHHAI Bond in the financial year 2008-09.

	■ 
	 
	The Assessing Officer held that the assessee could have taken the benefit of investment in specified bonds to a maximum of Rs. 50 lakhs only under section 54EC(1) and accordingly, held that the other sum Rs. 50 lakhs invested over and above the ceiling prescribed did not qualify for exemption in terms of the Act.

	■ 
	 
	The appeal preferred by the assessee did not find favour with the Commissioner (Appeals), who confirmed the order of the Assessing Officer in this regard.

	■ 
	 
	On second appeal, the Tribunal held that the exemption granted under provisio to section 54EC(1) should be construed not transaction-wise, but financial year-wise. It further held that if an assessee was able to invest a sum of Rs. 50 lakhs each in two different financial years, within a period of six months from the date of transfer of the capital asset, it cannot be said to be inadmissible.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The key issue that arises for consideration is whether the first proviso to section 54EC(1) would restrict the benefit of investment of capital gains in bonds to that financial year during which the property was sold or it applies to any financial year during the six months period. [Para 5]

	■ 
	 
	On a plain reading of the provision, it is the view that section 54EC(1) restricts the time limit for the period of investment after the property has been sold to six months. There is no cap on the investment to be made in bonds. The first proviso to section 54EC(1) specifies the quantum of investment and it states that the investment so made on or after 1-4-2007 in the long-term specified asset by an assessee during any financial year does not exceed fifty lakh rupees. In other words, as per the mandate of section 54EC(1) the time limit for investment is six months and the benefit that flows from the first proviso is that if the assessee makes the investment of Rs.50 lakhs in any financial year, it would have the benefit of section 54EC(1). [Para 7]

	■ 
	 
	In any event, from a reading of section 54EC(1) and the first proviso, it is clear that the time limit for investment is six months from the date of transfer and even if such investment falls under two financial years, the benefit claimed by the assessee cannot be denied. It would have made a difference, if the restriction on the investment in bonds to Rs.50 lakhs is incorporated in section 54EC(1) itself. [Para 11]

	■ 
	 
	For the foregoing reasons, there is no infirmity in the orders passed by the Tribunal warranting interference by this Court. The substantial questions of law are answered against the revenue. [Para 11]


CASES REFERRED TO
 
Smt. Sriram Indubal v. ITO [2013] 32 taxmann.com 118 (Chennai - Trib.) (para 3.6) and C. Jaichander [IT Appeal No. 456 (Mds.) of 2013, dated 1-11-2013] (para 3.6).
J. Narayanasamy, Sr. Standing Counsel  for the Appellant. Mrs. Pushya Sitaraman, Sr. Counsel and Ms. Hemalatha for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The Revenue is the appellant in these appeals. While T.C.(A) No.419 of 2014 is filed challenging the order of the Income Tax Appellate Tribunal 'B' Bench, Chennai, dated 1.11.2013 made in I.T.A.No.456/Mds/2013 for the assessment year 2009-2010, T.C.(A).No.533 of 2014 is filed challenging the order of the Income Tax Appellate Tribunal 'D' Bench, Chennai, dated 31.1.2013 made in I.T.A.No.1950/Mds/2012 for the assessment year 2008-2009.
2. These appeals were admitted on the following substantial questions of law:
	"(i) 
	 
	Whether on the facts and circumstances of the case, the Tribunal was right in holding that the assessee is eligible for deduction of Rs.1 Crore under Section 54EC, in respect of investment of Rs.50 Lakhs made in two different financial years?

	(ii) 
	 
	Whether on the facts and circumstances of the case, the Tribunal was right in not referring the matter to the Special Bench under Section 255(4), when there are conflicting views by different benches?"


3.1 For better clarity, we state the facts of the case in T.C.(A) No.533 of 2014. The assessee filed return of income on 27.9.2009 and the same was processed under Section 143(1) of the Act. The case of the assessee was selected for scrutiny and notices under Sections 143(2) and 142(1) of the Income Tax Act, 1961 (for brevity, "the Act") were issued on 29.9.2010 and 14.10.2010 respectively. In terms of the said notice, the assessee furnished details to the department.
3.2 It is stated that the assessee sold a property at Palavakkam for a sale consideration of Rs.3,46,50,000/- vide agreement of sale dated 18.2.2008 entered into with the Ceebros Property Developments. The appellant invested Rs.1,00,00,000/- out of the sale proceeds in certain bonds in two financial years, namely, Rs.50,00,000/- in Rural Electrification Corporation Bonds in the financial year 2007-2008 and Rs.50,00,000/- in National Highways HAI Bond in the financial year 2008-2009.
3.3 The Assessing Officer held that the assessee can take the benefit of investment in specified bonds to a maximum of Rs.50,00,000/- only under Section 54EC(1) of the Act and accordingly, held that the other sum Rs.50,00,000/- invested over and above the ceiling prescribed does not qualify for exemption in terms of the Act.
3.4 The appeal preferred by the assessee did not find favour with the Commissioner of Income Tax (Appeals), who confirmed the order of the Assessing Officer in this regard. Calling into question the said order, the assessee preferred appeal to the Tribunal. The Tribunal held that the exemption granted under provisio to Section 54EC(1) of the Act should be construed not transaction-wise, but financial year-wise. It further held that if an assessee is able to invest a sum of Rs.50,00,000/- each in two different financial years, within a period of six months from the date of transfer of the capital asset, it cannot be said to be inadmissible. The relevant portion of the said order reads as under:
"8. The first condition mentioned in Section 54EC(1) is that the investment has to be made within a period of six months from the date of transfer of capital asset. Since the date of transfer in the given is 18.2.2008, six months period will elapse on 17.8.2008. Assessee had purchased REC Bonds worth of Rs.50 lakhs on 27.2.2008 and Bonds of NHAI for Rs.50 lakhs on 30.6.2008. Both these purchases were within the six months' period. Only question that arises is whether proviso to Section 54EC(1) would limit the claim of exemption to Rs.50 lakhs. Said proviso mentions that investment on which an assessee could claim exemption under Section 54EC(1) shall not exceed Rs.50 lakhs during a financial year. So, the exemption provision has to be construed not transaction-wise but, financial year-wise. No doubt, Explanatory Memorandum does say that limitation has been placed with a view to ensure equitable distribution of benefits among the prospective investors. Relevant Explanatory Memorandum is reproduced for brevity:—
'The quantum of investible bonds issued by NHAI and REC being limited, it was felt necessary to ensure that the benefit was available to all the investors. For this purpose, it was necessary to ensure that the limited number of bonds available for subscription is also available for small investors. Therefore, with a view to ensure equitable distribution of benefits amongst prospective investors, the government decided to impose a ceiling on the quantum of investment that could be made in such bonds. Accordingly, the said section has been amended so as to provide for a ceiling on investment by an assessee in such long-term specified assets. Investments in such specified assets to avail exemption under section 54EC, on or after the 1st day of April, 2007 will not exceed fifty lakh rupees in a financial year.
'Last sentence of the Explanatory Memorandum clearly states that the exemption for investment cannot exceed Rs.50 lakhs in a financial year. Therefore, if the assessee is able to keep the six months' limit from the date of transfer of capital asset, but, still able to place investment of Rs.50 lakhs each in two different financial years, we cannot say that the restrictive proviso will limit the claim to Rs.50 lakhs only. Since assessee here had placed Rs.50 lakhs in two different financial years but within six months period from the date of transfer of capital asset, assessee was definitely eligible to claim exemption upto Rs.1 Crore. The same view has been taken by Ahmedabad Bench of this Tribunal in the case of Aspi Ginwala & Others v. ACOT (52 SOT 16). We are, therefore, of the opinion that the assessee has to succeed in this appeal. Claim of the assessee for exemption upto Rs.1 Crore has to be allowed in accordance with Section 54EC of the Act."
3.5 Assailing the said order dated 31.1.2013 made in I.T.A.No.1950/Mds/2012 passed by the Tribunal, the department filed T.C.(A) No.533 of 2014 raising the substantial questions of law, referred supra.
3.6 Subsequently, another co-ordinate bench of the Tribunal, by placing reliance on the above said order dated 31.1.2013 made in I.T.A.No.1950/Mds/2012 in the case of Smt. Sriram Indubal v. ITO [2013] 32 taxmann.com 118 (Channai - Trib.), allowed the appeal filed by the assessee (C. Jaichander) in I.T.A.No.456/Mds/2013, by order dated 1.11.2013. Aggrieved by the said order, the department filed T.C.(A) No.419 of 2014 raising the substantial questions of law, referred supra.
4. We have heard Mr. J. Narayanasamy, learned Senior Standing Counsel appearing for the Revenue; Mrs. Pushya Sitaraman, learned Senior Counsel appearing for the respondent in T.C.(A) No.419 of 2014 and Mr. R. Vijayaraghavan, learned counsel appearing for the respondent in T.C.(A) No.533 of 2014.
5. The key issue that arises for consideration is whether the first proviso to Section 54EC(1) of the Act would restrict the benefit of investment of capital gains in bonds to that financial year during which the property was sold or it applies to any financial year during the six months period.
6. For better understanding of the issue, it would be apposite to refer to Section 54EC(1) of the Act, which reads as under:
"Section 54EC. Capital gain not to be charged on investment in certain bonds.— (1) Where the capital gain arises from the transfer of a long-term capital asset (the capital asset so transferred being hereafter in this section referred to as the original asset) and the assessee has, at any time within a period of six months after the date of such transfer, invested the whole or any part of capital gains in the long-term specified asset, the capital gain shall be dealt with in accordance with the following provisions of this section, that is to say,-
	(a) 
	 
	if the cost of the long-term specified asset is not less than the capital gain arising from the transfer of the original asset, the whole of such capital gain shall not be charged under section 45 ;

	(b) 
	 
	if the cost of the long-term specified asset is less than the capital gain arising from the transfer of the original asset, so much of the capital gain as bears to the whole of the capital gain the same proportion as the cost of acquisition of the long-term specified asset bears to the whole of the capital gain, shall not be charged under section 45.


Provided that the investment made on or after the 1st day of April, 2007 in the long-term specified asset by an assessee during any financial year does not exceed fifty lakh rupees."
7. On a plain reading of the above said provision, we are of the view that Section 54EC(1) of the Act restricts the time limit for the period of investment after the property has been sold to six months. There is no cap on the investment to be made in bonds. The first proviso to Section 54EC(1) of the Act specifies the quantum of investment and it states that the investment so made on or after 1.4.2007 in the long-term specified asset by an assessee during any financial year does not exceed fifty lakh rupees. In other words, as per the mandate of Section 54EC(1) of the Act, the time limit for investment is six months and the benefit that flows from the first proviso is that if the assessee makes the investment of Rs.50,00,000/- in any financial year, it would have the benefit of Section 54EC(1) of the Act.
8. The legislature noticing the ambiguity in the above said provision, by Finance (No.2) Act, 2014, with effect from 1.4.2015, inserted after the existing proviso to sub-section (1) of Section 54EC of the Act, a second proviso, which reads as under:
"Provided further that the investment made by an assessee in the long-term specified asset, from capital gains arising from transfer of one or more original assets, during the financial year in which the original asset or assets are transferred and in the subsequent financial year does not exceed fifty lakh rupees."
9. At this juncture, for better clarity, it would be appropriate to refer to the Notes on Clauses - Finance Bill 2014 and the Memorandum explaining the provisions in the Finance (No.2) Bill, 2014, which read as under:
"Notes on Clauses - Finance Bill 2014: 
Clause 23 of the Bill seeks to amend section 54EC of the Income-tax Act relating to capital gain not to be charged on investment in certain bonds. The existing provisions contained in sub-section (1) of section 54EC provide that where capital gain arises from the transfer of a long-term capital asset and the assessee has within a period of six months invested the whole or part of capital gains in the long-term specified asset, the proportionate capital gains so invested in the long-term specified asset out of total capital gain shall not be charged to tax. The proviso to the said sub-section provides that the investment made in the long-term specified asset during any financial year shall not exceed fifty lakh rupees.
It is proposed to insert a proviso below first proviso in said sub-section (1) so as to provide that the investment made by an assessee in the long-term specified asset, from capital gains arising from transfer of one or more original assets, during the financial year in which the original asset or assets are transferred and in the subsequent financial year does not exceed fifty lakh rupees.
This amendment will take effect from 1st April, 2015 and will, accordingly, apply in relation to assessment year 2015-16 and subsequent years.
Memorandum: Explaining the provisions in the Finance (No.2) Bill, 2014: 
Capital gains exemption on investment in Specified Bonds.
The existing provisions contained in sub-section (1) of section 54EC of the Act provide that where capital gain arises from the transfer of a long-term capital asset and the assessee has, at any time within a period of six months, invested the whole or any part of capital gains in the long-term specified asset, out of the whole of the capital gain, shall not be charged to tax. The proviso to the said sub-section provides that the investment made in the long-term specified asset during any financial year shall not exceed fifty lakh rupees.
However, the wordings of the proviso have created an ambiguity. As a result the capital gains arising during the year after the month of September were invested in the specified asset in such a manner so as to split the investment in two years i.e., one within the year and second in the next year but before the expiry of six months. This resulted in the claim for relief of one crore rupees as against the intended limit for relief of fifty lakhs rupees.
Accordingly, it is proposed to insert a proviso in sub-section (1) so as to provide that the investment made by an assessee in the long-term specified asset, out of capital gains arising from transfer of one or more original asset, during the financial year in which the original asset or assets are transferred and in the subsequent financial year does not exceed fifty lakh rupees.
This amendment will take effect from 1st April, 2015 and will, accordingly, apply in relation to assessment year 2015-16 and subsequent assessment years."
10. The legislature has chosen to remove the ambiguity in the proviso to Section 54EC(1) of the Act by inserting a second proviso with effect from 1.4.2015. The memorandum explaining the provisions in the Finance (No.2) Bill, 2014 also states that the same will be applicable from 1.4.2015 in relation to assessment year 2015-16 and the subsequent years. The intention of the legislature probably appears to be that this amendment should be for the assessment year 2015-2016 to avoid unwanted litigations of the previous years. Even otherwise, we do not wish to read anything more into the first proviso to Section 54EC(1) of the Act, as it stood in relation to the assessees.
11. In any event, from a reading of Section 54EC(1) and the first proviso, it is clear that the time limit for investment is six months from the date of transfer and even if such investment falls under two financial years, the benefit claimed by the assessee cannot be denied. It would have made a difference, if the restriction on the investment in bonds to Rs.50,00,000/- is incorporated in Section 54EC(1) of the Act itself. However, the ambiguity has been removed by the legislature with effect from 1.4.2015 in relation to the assessment year 2015-16 and the subsequent years.
For the foregoing reasons, we find no infirmity in the orders passed by the Tribunal warranting interference by this Court. The substantial questions of law are answered against the Revenue and these appeals are dismissed. No costs.
RANJAN 

*In favour of assessee.
†Arising out of order of ITAT in IT Appeal No. 436/Mds./2013, dated 1-11-2013 & IT Appeal No. 1950/Mds./2012, dated 31-1-2013.
IT: Where neither was there any demand by department against Port Trust for payment of fringe benefit tax nor in fact any amount was paid by it on that account, Port Trust was under obligation to refund amount collected by it towards fringe benefit tax along with accrued interest to respective stevedores from whom it was collected
■■■
[2015] 55 taxmann.com 23 (Andhra Pradesh and Telangana) 
HIGH COURT OF ANDHRA PRADESH AND TELANGANA
Visakhapatnam Stevedores Association
v.
Union of India*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
WRIT PETITION NO. 11171 OF 2012 
W.P.M.P. NOS. 14097 OF 2012, 
9828 OF 2013 & 32498 OF 2014
SEPTEMBER  15, 2014 
Section 115WA, read with section 115WKA, of the Income-tax Act, 1961 - Fringe benefit tax - Visakhapatnam Port Trust collected fringe benefit tax from stevedores for fringe benefits provided to employees/workers - However, neither was there any demand by department against Port Trust for payment of fringe benefit tax nor in fact any amount was paid by it on that account - Whether there did not exist any justification to withhold amount and Port Trust was under obligation to refund amount collected towards fringe benefit tax along with accrued interest to respective stevedores from whom it was collected after duly identifying them - Held, yes [Paras 13 - 16][In favour of assessee] 
FACTS
 
	■ 
	 
	The Visakhapatnam Dock Labour Board ('the Board') was constituted with a view to regulate the work force needed for that purpose. To act as a bridge between the ship owners on the one hand, and the Board, on the other hand, the institution of stevedores was introduced. The Board granted licences to the concerned individuals or agencies to act as stevedores, and on being so recognised, the stevedores were supplied the work force by the Board. Over the period, the Board was merged with the Visakhapatnam Port Trust, the second respondent.

	■ 
	 
	The Board felt that it was under obligation to pay the fringe benefit tax in respect of the employees/workers on its rolls. Since the wages for the workers were paid by the stevedores, it collected the fringe benefit tax for the concerned employees, from the respective stevedores.

	■ 
	 
	Between the years 2005 and 2009, a sum of Rs. 7 crores was collected towards fringe benefit tax from the stevedores, i.e., the members of the petitioner-association.

	■ 
	 
	The petitioner filed writ petition contending that since the second respondent was not liable to pay the fringe benefit tax, the amount ought to have been refunded, more so, when it was not remitted to the Income-tax department.

	■ 
	 
	In counter affidavit, the second respondent argued that the refund of the amount would result in undue enrichment of the members of the petitioner-association, and sometimes, it would even be difficult to identify the persons, from whom it was collected.


HELD
 
	■ 
	 
	Neither there was any demand by the Income-tax department against the second respondent for payment of fringe benefit tax nor in fact any amount was paid on that account. The amount recovered from the members of the petitioner-association was deposited in a separate account, from time to time, and it is also earning interest. [Para 11]

	■ 
	 
	The tax appeal is only in relation to service tax and not about the Income-tax. Once there is no demand, much less the payment of the fringe benefit tax by the second respondent to the Income-tax department, there does not exist any justification to withhold the amount. [Para 13]

	■ 
	 
	When the amount was collected from a specified stevedore contractor, and the contractor in turn has undertaken the work with the owner of a ship, for loading or unloading, on a lump sum, the theory of undue enrichment does not have any application. [Para 14]

	■ 
	 
	As regards the difficulty in identifying the agency to be refunded, even the petitioner did not insist that the amount should be paid to it. Its endeavour is only to ensure that the amount is refunded to the concerned agency from whom it was collected. The second respondent would have the liberty to undertake proper verification, in the context of refunding the amount. [Para 15]


S.R. Ashok, Sr. Counsel and J.N. Bhushan for the Petitioner. B. Narayana Reddy, Asstt. Solicitor General A.V. Krishna Koondinya, Sr. Counsel and P. Sri Ram for the Respondent.
JUDGMENT
 
L. Narasimha Reddy, J. - This writ petition is filed with a prayer to declare the action of the Visakhapatnam Port Trust, the second respondent herein, in not refunding the amount that has been collected in the nature of fringe benefit tax (FBT) between 2005 and 2009 from the members of the petitioner-association despite repeated demands, as illegal, arbitrary and contrary to the provisions of the Income-tax Act, 1961 (for short "the Act"), apart from being unconstitutional. Consequential direction for refund of the amount of Rs. 7,40,69,450 with interest at the rate of 14.75 per cent. per annum is sought.
2. The facts, in brief, are that at the Visakhapatnam Port, several ships arrive for loading and unloading purposes. The Visakhapatnam Dock Labour Board (for short "the Board") was constituted with a view to regulate the work force needed for that purpose. The board would supply the required manpower for loading and unloading of the ships. To act as a bridge between the ship owners on the one hand, and the board, on the other hand, the institution of stevedores is introduced. The board grants licences to the concerned individuals or agencies to act as stevedores, and on being so recognised, the stevedores are supplied the work force by the board. Over the period, the board was merged with the Visakhapatnam Port Trust, the second respondent herein.
3. Parliament amended the Act providing for levy of tax on the fringe benefits paid to the employees. The liability to pay the tax, on this account, however, was placed upon the employer. The board felt that it is under obligation to pay the fringe benefit tax in respect of the employees/workers on its rolls. Since the wages for the workers are paid by the stevedores, it was resolved to collect the fringe benefit tax for the concerned employees, from the respective stevedores. The tax is on the fringe benefits paid to each employee. However, a formula was evolved to collect Re. 1 for each metric tonne of the material handled by the stevedore for onward payment of fringe benefit tax, to the Income-tax Department. Between the years 2005 and 2009, a sum of Rs. 7 crores was collected towards fringe benefit tax from the stevedores, i.e., the members of the petitioner-association.
4. The petitioner contends that the board and the second respondent herein were registered under section 12 of the Act and, accordingly, they stood exempted from the obligation to pay tax and still the fringe benefit tax was collected. They submit that whatever may have been the justification for collecting the amount, when there was some uncertainty as to the liability of the second respondent to pay the fringe benefit tax, at least when the Tribunal decided finally in the year 2010 that the second respondent is not liable to pay the fringe benefit tax, the amount ought to have been refunded, more so, when it was not remitted to the Income-tax Department.
5. A detailed counter-affidavit is filed by the second respondent. The fact that the fringe benefit tax at the rate of Re.1 per metric tonne of handled material at the port was collected, is not disputed. It is, however, stated that the amount had to be collected, to be on safe side, and the amount so collected was kept in a separate account, so that, it can be paid in the event of any determination or fastening of liability. A plea is raised to the effect that the association cannot make a demand since the amount was collected from the various stevedores. It is also urged that the respective stevedores have passed on the liability of fringe benefit tax paid by them, to their ultimate customers, be it the ship owners or goods transporters, and that they are not liable to refund the amount. Difficulty is also expressed about the identification of the members from whom it was collected.
6. Heard Sri S. R. Ashok, learned senior counsel for the petitioner and Sri A. V. Krishna Koundinya, learned senior counsel for the respondents.
7. It is not uncommon that the employees in the establishments, particularly those, which are large in size, provide for payment of fringe benefits to their employees. Taking into account the fact that the benefits so paid are many a time phenomenal in quantum, Parliament introduced the provision for levy of fringe benefit tax in the form of addition to section 115W to section 115WL in Chapter XII-H of the Act through the Finance Act, 2005. It is the obligation of the employer to pay the fringe benefit tax.
8. In the introductory part itself, it has been mentioned that the board, which has since merged with the second respondent, would have several employees on its rolls, and they, in turn, are allotted to the stevedore contractors for the purpose of loading or unloading the ships. Though the wages for the allotted employees/workers are paid by the concerned stevedore contractors, the second respondent happens to be the actual employer. Therefore, the obligation, if any, to pay the fringe benefit tax, rests with the second respondent.
9. In case the Income-tax Department made any demand against the second respondent for payment of fringe benefit tax and that, in turn, collected the corresponding amount from the members of the petitioner-association, there would not have been any serious objection. The reason is that the agency, which is under obligation to pay the wages and fringe benefits, is equally, under obligation to pay the tax also. It is a matter of record, that the second respondent got itself registered under section 12 of the Act and thereby became exempted from payment of the tax. Dispute in relation to some other aspect, arising under the income-tax, was said to be pending. May be as a precautionary measure, the second respondent and its predecessor intended to collect the amount, representing the fringe benefit tax, from the members of the petitioner-association, so that the same can be paid, in the event of there being any demand from the Income-tax Department. Instead of taking into account, the fringe benefits to be paid to the employees/workers and determining the proportionate fringe benefit tax thereon, the board of management of the second respondent evolved a formula, in this behalf, through its resolution dated July 28, 2005. It reads :
"The board resolved to adopt the minutes of meeting No. 2 held on June 4, 2005, and circular resolution No. 42 of 2005 dated June 23/30, 2005. Shri K. V. Krishna Kumar stated that with regard to the board resolution No. 40 of 2005, for the purpose of clarity, it was decided to collect fringe benefit tax from an easily measurable point without double accounting. Hence, the board resolved to collect a special levy towards fringe benefit tax liability of VDLB from the employers of the registered scheme on the stevedoring tonnage at Re. 1 per metric tonne with effect from August 1, 2005."
10. Accordingly, the amounts were being collected from the concerned members of the petitioner-association, and by 2012, it aggregated to about Rs. 8 crores.
11. The fact, however, remains that neither there was any demand by the Income-tax Department against the second respondent for payment of fringe benefit tax nor in fact any amount was paid on that account. The amount recovered from the members of the petitioner-association was deposited in a separate account, from time to time, and it is also earning interest.
12. The petitioner has been making demand for refund of the amount of Rs. 8,30,03,737. Even in the counter-affidavit, the second respondent did not plead any justification, worth its name, for withholding the amount. The only plea raised was with regard to the levy of service tax of Rs. 46,91,187 by the Central Excise Department. The appeal in relation thereto is said to be pending with the CESTAT Southern Bench. The inclination on the part of the second respondent to refund the amount is also signified in paragraph 12 of the counter-affidavit. It reads :
"It submit in reply to paragraph 19 of the affidavit of the petitioner that the fringe benefit tax amount was shown as 'liabilities' on the balance-sheet and the amount was kept in a separate account known as fringe benefit tax till the finalisation of the case. In this regard it is further submitted that while furnishing a clarification to the CESTAT authorities, it is stated under protest, that the fringe benefit tax is collected from the employers and credited under liability with a condition that as a consequence of the income-tax appeal, if it is not liable to fringe benefit tax, the amount so collected will be refunded to the firms."
13. The tax appeal is only in relation to service tax and not about the income-tax. Once there is no demand, much less the payment of the fringe benefit tax by the second respondent to the Income-tax Department, there does not exist any justification to withhold the amount.
14. Across the Bar, it is argued that the refund of the amount may result in undue enrichment of the members of the petitioner-association, and sometimes, it may even be difficult to identify the persons, from whom it is collected. As regards the first contention, it has to be kept in mind that the collection of the amount by the second respondent was not in exercise of any sovereign powers. It is only when a Government, in its sovereign power, collects the amount, and there is likelihood of the benefit, not reaching the end customer, that the principle of undue enrichment will come into play. The underlying principle is that if a trader collected tax from the customer and paid to the exchequer, the refund thereof, on account of the adjudication must, naturally reach the person who paid it, and not an intermediary. Even where such amount is withheld, it goes to the State exchequer and becomes available for the welfare of the public at large. The second respondent, which has no traits of sovereignty, cannot be permitted to take such a plea. At any rate, when the amount was collected from a specified stevedore contractor, and the contractor in turn has undertaken the work with the owner of a ship, for loading or unloading, on a lump sum, the theory does not have any application.
15. As regards the second, namely, the difficulty in identifying the agency to be refunded, even the petitioner did not insist that the amount should be paid to it. Its endeavour is only to ensure that the amount is refunded to the concerned agency from whom it was collected. The second respondent would have the liberty to undertake proper verification, in the context of refunding the amount. If any doubt exists, in this regard, correspondence can be entertained, either with the agency, or with the petitioner. It is only on full satisfaction of the second respondent, about the identity of the agency, that the relevant amount can be refunded.
16. The writ petition is, therefore, allowed directing that :
	(a)
	 
	The second respondent shall be under obligation to refund the amount collected towards the fringe benefit tax along with accrued interest to the respective stevedores from whom it was collected duly identifying them, within two months from the date of receipt of a copy of this order.

	(b)
	 
	We also make it clear that the second respondent shall not be under any obligation towards fringe benefit tax for the benefits paid to the employees supplied by it to the stevedores.

	(c)
	 
	If any doubt is entertained in this behalf as to the identity, it is open to the second respondent to seek necessary information or clarification from the petitioner, and

	(d)
	 
	If the second respondent paid any service tax on the amount collected by it towards service tax, it need not refund the same.


17. The miscellaneous petitions filed in this writ petition shall stand disposed of. There shall be no order as to costs.
VARSHA 

*In favour of assessee.
IT/ILT: On loss of passport, secondary evidences such as notarized copy of passport, etc., were to be relied on where total stay in India of assessee for assessment years under consideration was less than 182 days in each of years assessee would fall in category of 'being outside India' 
■■■
[2015] 57 taxmann.com 121 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'G'
Assistant Commissioner of Income-tax, Central Circle-7, New Delhi
v.
Sudhir Sareen*
SMT. DIVA SINGH, JUDICIAL MEMBER 
AND B.C. MEENA, ACCOUNTANT MEMBER 
IT APPEAL NOS. 3120 TO 3126 (DELHI) OF 2011 
CO NOS. 207 TO 210 (DELHI) OF 2013
[ASSESSMENT YEARS 2003-04 TO 2008-09] 
SEPTEMBER  15, 2014 
Section 6 of the Income-tax Act, 1961 - Residential status (Individual) - Assessment years 2003-04 to 2008-09 - Assessee claimed that he left India for purpose of employment and permanently settled abroad in financial year 1998-99 and, therefore, his residential status in assessment year 1999-2000 was that of non-resident - Assessing Officer found that assessee did not produce original passport for verification - He held that assessee had failed to discharge onus of establishing that he had stayed in India for less than 182 days and, therefore, assessee was a 'resident' - Assessee contended that he lost his original passport in 2009 and produced a letter from Lost Office, London in support of his claim - Whether claim of facts loss of passport on facts was genuine and bonafide - Held, yes - Notarized copy of passport was relied upon which had been produced before ADI - Further very same information in regard to period and duration of stay in India was disclosed by way of filing of returns in due course in status of NRI, which had been accepted in 143(1) proceedings - Whether secondary evidence so placed on record and relied upon could not be discarded - Held, yes - Whether thus, where in assessment years under consideration, assessee's, stay in India as per record admittedly had been less than 182 days in each of years, assessee fell in category of 'being outside India' as stated in Explanation (b) to section 6(1)(c) - Held, yes - [Paras 29.9 & 33] [In favour of assessee] 
Circulars & Notifications: Circular No. 346, dated 30-6-1982, and Circular No. 684, dated 10-6-1994, Circular No. 8, dated 19-9-2003
FACTS
 
	■ 
	 
	The assessee was an Indian citizen holding an Indian Passport, regularly assessed to tax in India, till assessment year 1998-99 in the status of resident and ordinary resident in India and thereafter filed his returns of income regularly in the status of non-resident. 

	■ 
	 
	The assessee claimed that he left India for the purpose of employment and permanently settling abroad in the financial year 1998-99 and therefore his residential status in the assessment year 1999-2000 is governed by Explanation (a) of section 6(1)( c)

	■ 
	 
	The assessee complied with section 29 of FERA by seeking permission from RBI to retain assets in India vide letters dated 10-8-1998 and as per instructions of RBI Resident Bank Accounts in India were converted to Non-resident accounts, companies in which he was shareholder were duly intimated. He continued in Employment till 31-12-2004 and thereafter conducted independent business activities. The period of stay of assessee in India in each of the years since assessment year 1999- 2000 to assessment year 2009-10 was less than 182 days as per chart enclosed.

	■ 
	 
	A search under section 132(1) was conducted upon assessee in India on 12-9-2007 and no incriminating material was found. Prior to the date of search, returns from assessment year 1999-2000 till 2006-07 were duly filed in status of 'Non Resident' out of which returns for assessment year 1999-2000 to 2005-06 were accepted under section143(1).

	■ 
	 
	Notices under section 153A were issued for assessment year 2002-03 to 2007-08 and assessee filed returns in status of 'non resident' disclosing the same income as declared in returns under section 139(1).

	■ 
	 
	The Assessing Officer noticed that the claim of non-resident Indian was only to take advantage of the benefit under section 5(2) available only to a person who is a non-resident Indian within the meaning of section 6 read with section 2(30) which mandates that the income which arises to a NRI outside India shall not be included in his total income and since the assessee did not produce original passport for verification the assessee failed to discharge the onus of establishing that he had stayed in India for less than 182 days in assessment years from 1999-2000 to 2008-09. 

	■ 
	 
	The assessee also contended that he lost his original passport on his visit to London in 2009 in support of which he produced a letter from Lost Office London. However, on examination of letter it was found that it was a mere acknowledgement and was not indicative of what all belongings the assessee lost in his visit. The assessee also contended that the original passport was verified by the Intelligence Wing during the post search enquiry. However, no such finding had been recorded by the intelligence wing in their finding on the residential status of the assessee. In view of the above the Assessing Officer held that assessee was a 'resident' as per the provision of the Act.

	■ 
	 
	On appeal, the Commissioner (Appeals) held that period of stay of the assessee during the previous year is 177 days as declared by the assesseee and specified in the chart forming a part of the order of the Assessing Officer. Thus he concluded that the period of stay in the previous year being less than 182 days, the status of the assessee in the year in terms of section 6(1)(c) read with Explanation (b) is that of non-resident.

	■ 
	 
	On revenue's appeal :


HELD 
 
	■ 
	 
	The department objected to the claim of loss of passport being bona fide on the grounds that the letter of the Lost Property Officer is a 'solicited' document for the purposes of insurance and more importantly no police complaint in regard to its loss has been lodged; apart from it contemporaneous evidence of correspondence addressed to the Indian High Commission for issuance of a fresh passport has also not been filed by the assessee. [Para 29.5.1]

	■ 
	 
	The opinion of the London Solicitor that the claim of loss of passport in London appears to be bona fide and supports the assessee's claim that the procedure followed in regard to the loss of the passport was the correct prevalent procedure. The argument that the Lost Property Officer is the designated authority for loss of belonging in London traffic, trains or black taxi and the website of the Metropolitan Police who functions under the Mayor of London as per the copy of the website available elaborates what is a crime and for loss of an expired passport the argument that police claim was not required to be lodged was supportive. [Para 29.5.2]

	■ 
	 
	The objection that the assessee has not brought on record any correspondence with the Indian High Commission in regard to issuance of a fresh passport stands addressed from the record itself as the assessee was admittedly already in possession of a fresh passport since earlier passports had expired and the fresh passport accordingly already stood issued from Dubai Consulate of the Indian High Commission dated 7-11-2006 on the basis of which as an Indian Non-resident the late assessee was staying at London. In these circumstances, the occasion to enter into correspondence with India High Commission at London for issuance of a fresh passport does not arise. Nothing in rebuttal to the stated position has been placed on record. [Para 29.5.3]

	■ 
	 
	Thus, the claim of loss of the passport on facts is genuine and bona fide. [Para 29.5.4]

	■ 
	 
	Addressing the availability of notarized photocopy of the original passport on record, it is seen as per the reply of the assessee dated 11-12-2007 addressed to the ADI post search that response is made to some calculation mistakes of the number of days as per the dates mentioned in the passport which corrections were carried out and placed again before the ADI. The argument that it was necessitated as mistakes were noticed/pointed out by the ADI appears to be plausible. The argument that the original was shown in the post search inquiries supported by photocopies which were required to be notarized by the ADI orally in the presence of the various other material on record appears to be plausible. The arguments of the revenue that the documents were not legible for which purposes scanned copies were filed and the arguments that in the remand proceedings the copies may not have been legible have been adequately addressed by the assessee who has submitted that if these were not eligible then how the arguments have been advanced by the revenue that the number of days spent in India are almost half in a year and how the arguments have been advanced addressing the specific number of visits made to India in the respective years. Considering the stand of the parties before the Bench it is opined that the photocopy of the original expired passport was notarized in response to the oral request of ADI cannot be doubted. The argument of the revenue that the Commissioner (Appeals) has given a finding that ADI has verified is also an incorrect argument as there is no such finding of the Commissioner (Appeals) and it merely is a reproduction of the assessee's claim which on facts appears to be correct. On consideration it is found that the objections of the assessee that the arguments and the evidences are being advanced and read selectively by the department is taken note of and does to an extent appear to be correct. [Para 29.6]

	■ 
	 
	Next objection of the revenue was that the secondary evidence by way of notarized photocopy of the original passport inasmuch as it having no evidentiary value when considered in the light of section 8 of the Notaries Act, 1952 which does not empower the notary to authenticate/certify a passport and the notary's powers are limited to the said section read with section 2(a) of the Notary Act. On considering the relevant provisions it was held that as per section 17 of the Indian Passport Act, 1967 read with section 74 of the Indian Evidence Act 'passport' is a public document. Section 17 of the Indian Passports Act mandates that the passport at all times is the property of the Central Government. In the light of the above reasoning considering the arguments of the assessee and the fact that although Indian Evidence Act is not strictly applicable to the Income-Tax proceedings, but, where the notarized copy of the passport is relied upon in a situation where the original passport admittedly is lost and is stated to have been produced before the ADI; in these circumstances, where the very same information; in regard to period and duration of stay in India; over the years is disclosed by way of filing of returns in due course in the status of NRI; which have been accepted in section 143(1) proceedings; and no section 143(2) notice have been issued right from 1999-2000 to 2008- 09 assessment years, the secondary evidence so placed on record and relied upon could not be discarded. [Para 29.7.2]

	■ 
	 
	The said issue is answered in favour of the assessee not only on the above reasoning but also on the reasoning that in the relevant information duly filed by the assessee over the years, no fault is pointed out by the revenue when collated with the record of the revenue. On the contrary relying on the very same facts and figures it has been sought to be argued that these visits were from India to outside India and not by a person who was 'outside India' to India. The frequency of the travel or the dates mentioned or the duration claimed by the assessee stands unrebutted on record. The arguments advanced by the revenue in the context of the wordings 'being outside India' and 'visit' to India does not mean multiple visits as per the mandate of Explanation (b) to section 6(1)(c). [Para 29.7.3]

	■ 
	 
	Further, the revenue contended that Explanation (b) to section 6(1)(c) had incorrectly been held applicable by the Commissioner (Appeals) on the ground that in the facts of the present case according to the departmental stand the assessee cannot be said to fall in the category of 'being outside India' as considered in Explanation (b) to section 6(1)(c). The said assertion on facts is not agreeable. The reason for so holding is found addressed from the earlier part of this order where it has been held that the assessee on account of a genuine business entered into agreement and shifted to Dubai in August 1998. The assessment years under consideration being 2002-03 to 2006-07 during which the stay in India as per record admittedly has been less than 182 days in each of the years as observed earlier the number of days are not rebutted by the revenue by any contrary evidence. [Para 29.9]

	■ 
	 
	Thus, the status on facts of the present case determined by the Commissioner (Appeals) as NRI has been upheld as departmental appeals have been dismissed as admittedly nothing has been found in the search. The status change accordingly on facts was not correctly made by the Assessing Officer. [Para 33]
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JUDGMENT
 
1. These seven appeals filed by the Revenue against the separate orders dated 31.03.2011 of CIT(A)-I pertaining to 2003-04 to 2008-09 assessment year alongwith four Cross objections filed by the assessee in ITA No.-3120/Del/2010 to ITA No.3124/Del/2013 for 2003-04 to 2005-06 assessment years are being decided by a common order for the sake of convenience.
2. It was a common stand of the parties before the Bench that the grounds raised by the Revenue and by the assessee in the Cos filed are more or less identical in all the years. Accordingly the arguments advanced in ITA No-3126/Del/2011 for 2008-09 Assessment year by the Revenue subject to the differences in the other years which Ld. CIT DR stated he would point out in the respective appeals would cover the departmental stand in all these years. This stand was fully agreed to by the Ld. AR. Similarly qua the assessee's COs in 2002-03 to 2005-06 assessment years the common stand of the parties was that the arguments advanced for CO-207/Del/2013 in 2002-03 assessment year would address the remaining COs.
3. The hearing in the present appeals took place on various dates from 29.05.2014 to 01.09.2014 and the parties have been heard at length wherein in order to sum up the issues, written submissions sought to be placed on record by the parties were permitted which were repeatedly revised/modified and supplemented right till the last date.
4. The relevant facts of the case as are emerging from the assessment orders common to all the years are that Search & Seizure operations u/s 132 of the Income Tax Act was carried out in the case of the assessee on 12.09.2007. Referring to the facts as discussed for 2008-09 assessment year as the lead order as per the common stand of the parties has been passed by the CIT(A) in the said year and taking note of the fact that in the arguments advanced by the parties focus has been maintained on the said order we deem it appropriate to first address the facts as recorded by the AO in the said year. While doing so we have gone through the assessment order passed in 2003-04 including others and have seen that except for the difference in foreign remittance amounts there is no other difference noted by the AO. A reading of assessment order in 2008-09 assessment year shows that the AO records that after the transfer of the case to the DIT(E), Delhi to International Taxation by an order u/s 127 dated 27.12.2007 notice u/s 142(1) dated 17.10.2008 was issued to the assessee requiring him to file the return for the assessment year 2008-09. The return in response thereto was filed on 19.02.2009 declaring an income of Rs. 44,34,854/-. The AO notes that the return filed in response to the notice u/s 142(1) is the same as had been filed by the assessee u/s 139 on 12.08.2008. The returned income it was noticed consisted of income from house property, income from other sources and income from capital gains. The AO was of the view that the claim of Non-Resident Indian was only to take advantage of the benefit u/s 5(2) of the Act available only to a person who is a non-resident Indian within the meaning of section 6 r.w.s 2(30) of the Act which mandates that the income which arises to a NRI outside India shall not be included in his total income. Accordingly the AO issued notice u/s 143(2) and 142(1) alongwith questionnaires. The assessee however did not produce original passport for verification which led the AO to hold that the onus had not been discharged by the assessee.
4.1 The specific reasons set out in the assessment order are extracted hereunder for ready-reference:-
"Firstly, the assessee has claimed that he left India for the purpose of employment and permanently settling abroad in the FY 1998-99 and therefore his residential status in the A Y 1999-2000 is governed by Explanation 'a' of section 6(6)(c) of the Act. In the absence of the original passport, the above fact could not be verified.
Secondly, the assessee contended that the original passport for FYs 1998-99 to 2004-05 was lost by him in his visit to London on 4th February, 2009. In support of the same he has produced a letter dated 24.2.2009 from the Lost Office London, intimating the assessee that the document could not be traced. The letter was examined and it was found that it was a mere acknowledgement from the Lost Office, London of the assessee's report that he has lost certain belongings on 4.2.2009. The report is not indicative of what all belongings the assessee lost in his visit. Moreover, it is a common practice everywhere, particularly in common law countries to give the details of the passport lost, in the complaint, including the name of the issuing authority, date of issue, expiry date etc. Nothing of that sort was found from the so called report of the Lost Office, London. 
Thirdly, the assessee contended that the original passport was verified by the Intelligence Wing during the post search enquiry. However, no such finding has been recorded by the intelligence wing in their finding on the residential status of the assessee. "
4.2 In view of the above the AO held as under:—
"Hence it is held that the assessee has failed to discharge the onus of establishing that he has stayed in India for less than 182 days in assessment years from 1999-2000 to 2008-09. Therefore, he is a 'resident' as per the provision of the Income Tax Act, 1961."
4.3 Against the said conclusion the assessee advanced detailed submissions before the AO which have been reproduced in para 6 to para 6.2 at pages 4-14 of the assessment order. The relevant extract therefrom is reproduced hereunder for ready-reference:-
"6. In support of his contention the assessee has brought on record certain facts which could throw light on the issue of his residential status. The arguments of the assessee are as under :—
The assessee being a law abiding NRI, has always filed his income tax returns regularly in India as per Indian Income Tax Laws under the Permanent Account No. AAAPS5852A. He was a resident individual till FY 1997-98 and was staying at B-101, Greater Kailash, Part-I, New Delhi. Thereafter, he went outside India for the purpose of employment and with an intention to settle permanently abroad in the FY 1998-99. As his stay in India during the FY 1998-99 was less than 182 days, he became "Non Resident" as per applicable provisions (section 6(1) (a & c) read with explanation 'a ') of the Indian Income tax Act.
The number of day's stay of the assessee during the above referred two financial years is stated here under:—
	AY 
	Previous Year 
	Days Outside India 
	In India 
	Resident at Status 
	Remarks 

	1998-99
	1997-98
	150
	215
	Resident (As per sec 6 (1)(a))
	Doing Consultancy and other Business in India and staying for more than 182 days in India.

	1999-2000
	1998-1999
	189
	176
	Non-Resident(As per Section 6(1)(c) read with explanation on 'b'
	Left India on 14/08/1998 for the purpose of employment outside India and with an intention to settle permanently abroad.


As per provisions of section 6 of the Indian Income Tax Act, for the purpose of determining the residential status, the physical presence or stay in India and outside India can be broadly divided into two different periods:-
	(a)
	 
	The first year when an Indian citizen is going abroad to take up employment abroad.

	(b)
	 
	Subsequent visits to India after becoming NRI


First Year of Leaving India: If a person leaves India for the purpose of taking up employment abroad, he becomes an NRI in the year of departure, if his total stay in India is less than 182 days.
	(c)
	 
	Subsequent Year: To maintain the status of NRI, in all the subsequent financial years, he has to ensure that:-

	(i)
	 
	He stays abroad and do not visit India at all during the financial year, or

	(ii)
	 
	His aggregate number of day's stay in India during such financial year should be less than 182 days.


In other words, he can come to India in every financial year after his departure in the initial year and can stay in India for a maximum period of 181 days without losing his status of being considered as Non Resident. 
(v) Thus, in view of above provisions, the residential status of the assessee stands determined here as under: 
Residential Status for the Assessment Year 1998-99 
The assessee was in India for a period or periods aggregating in all for more than 182 days. Thus, he became 'Resident' as per provisions of section 6 (1)(a) of the Income Tax, 1961. The said fact was clearly highlighted in the returns of income filed for the said assessment year.
Residential Status for the Assessment Year 1999-2000 when he permanently left India for employment outside India: 
Clause 6 (1)(a)
It is on record that the stay of the assessee during the financial year 1 998-99 in India was less than 1 82 days. Since the assessee was in India during the relevant years for a period or periods amounting in all to less than 1 82 days, he would be considered as ' non - resident' as per clause 'a' of section 6 (1) of the Income Tax Act,1961.
Clause 6 (1) (c)
The assessee had stayed for more than 365 days during the preceding four years relevant to financial year 1 998-99 as he was doing business in India. He was also present in India for a period or periods amounting in all to 60 days or more (but less than 182 days) during the previous year 1998-99. Therefore, on a conjoint reading of both the limbs of clause (c), (without reference to Explanation as being discussed infra) it infers that the assessee becomes resident due to his total stay exceeding 60 days in the financial year 1998-99.
Now let us refer to the Explanation below the above said section which governs the applicability as well as operation of the sub clause (c).
The Explanation 'a' was inserted under section 6 (1) (c) by the Finance Act 1978 w.e.f. 01/04/1979 and later amended by the Finance Act, 1982. w.e.f. 01/04/1983. The intent of such insertion was explained in the Explanatory Notes to the provisions of Finance Act, 1982 vide Circular No 346 dated 3010611982. It was clarified that in order to avoid hardship in the case of Indian citizens, who are employed and leaves India in any previous year/or the purpose of employment, or are engaged in other avocations outside India, the period of sixty days as stipulated in sub clause 'c ' of section 6 (1) was extended to 182 days for being treated as resident in India. ( Kindly Refer Annexure 13 for Clause 7. 3 of Circular No. 346 dated 3010611982 -Explanatory Notes on provisions of Finance Act 1982). Such relaxation of extended stay for Indian Citizens leaving for the purpose of employment in the first year was therefore duly allowed by the Finance Act, 1982. It is on record that the assessee left India on 14/08/1998 for the purpose of employment and with an intention to settle permanently in UAE. His stay in India during the Previous Year 1998-99 was less than 1 82 days. Thus, he had duly fulfilled the twin conditions of
-Having left India permanently for the purpose of employment outside India during the financial year 1998-99 and
-Staying in India for less than 182 days in the said financial year
Therefore, it stands established beyond doubt that the assessee was a 'Non -resident' in terms of section 6 (1)(c) read with Explanation 'a' of the Income Tax Act, 1961 during the financial year 1998-99 relevant to the assessment year 1999- 2000.
Residential Status for the Assessment Year 2000-2001 onwards 
The number of day's stay of the assessee during the Assessment Year 2000-01 to Assessment year 2008-09 is as under :-
	Assessment Year 
	Previous Year 
	Days Outside India 
	Days in India 
	Residential Status 
	Remarks 

	2000-2001
	1999-2000
	191
	175
	Non-Resident (As per section 6(1)(c) read with explanation 'a')
	Stayed in India for less than 182 days for each Previous year and continuously having UAE Residency Visa Since 1998.

	2001-2002
	2000-2001
	188
	177
	
	

	2002-2003
	2001-2002
	202
	163
	
	

	2003-2004
	2002-2003
	193
	172
	
	

	2004-2005
	2003-2004
	198
	168
	
	

	2005-2006
	2004-2005
	190
	175
	
	

	2006-2007
	2005-2006
	193
	172
	
	

	2007-2008
	2006-2007
	188
	177
	
	

	2008-2009
	2007-2008
	188
	177
	
	


It is hereby clarified that the assessee has included both i. e. the day of arrival in India as well as the day of departure from India while computing his total stay in India as highlighted in chart above.
As mentioned supra, Clause 'a' of Explanation to section 6(1)(c) is applicable for, the year of departure i.e. FY 1998-99 only, whereas Clause 'b ' is intended for the assessee, who being outside Indian comes to India for a visit, so as to manage and supervise their investments and assets in India. The following judicial pronouncements and clarifications are dictatorial in this regards:"
4.4 Apart from the above arguments on facts and law reliance was also placed upon ITO v. Dr. M.P. Konanhalli [1995] 55 ITD 266 (Bang.) and extract of the Budget speech of the Finance Minister (1982-83), part B wherein the discussion on the purpose and intention for bringing about certain amendments to the relevant provisions of law by the Finance Act of 1982 have been addressed. The same is reported at (1982) 27 CTR (TLT) 2,3: (1982) 134 ITR (St) 25, 26. The assessee also relied upon Circular No-684 dated 10.06.1994 extracted at para 10 & 11 of the assessment order. Based on the position of law as emerging therefrom following submissions on facts were advanced:—
"It is also pertinent to mention that the Residency Visa of Dubai was granted and renewed by the Government of UAE continuously without any break since 1998 till date as per the details mentioned hereunder:
Details of U.A.E Residency Visa of the assessee:-
	Valid From 
	Valid To 
	Validity Period 
	Visa No. 
	Enclosure 

	28-07-1998
	27-07-2001
	Three Years
	2470845
	Kindly Refer Annexure-18

	23-07-2001
	22-07-2004
	Three Years
	2000545
	

	21-07-2004
	20-07-2007
	Three Years
	600545
	

	14-02-2007
	13-02-2010
	Three Years
	
	


From the above details, it is evident that since 1998, when the assessee went outside India for the purpose of gainful employment and with an intention to settle permanently abroad, he visited India only for short durations i.e. for less than 182 days just to manage his assets in India and he had been continuously staying abroad for more than 182 days in all previous years after 1998. The said fact also stands corroborated from the Income Tax Returns filed by the assessee, which clearly reflect that he was Non Resident in the entire period after the year 1998 till date and was deriving income from his assets or investments held in India."
4.5. Reliance was also placed on the legal opinion of Sh. S.D.Kapila, Advocate and two retired Chief Commissioner of Income Tax namely Sh. Ashwani Kumar Garg and Sh. V.K.Aggarwal in support of the submissions of the assessee as advanced before the AO these are extracted hereunder:—
". . . . . . . . . . . . . . . . . . . . . . . . . . . .
All the above opinions are in sync with the view of the assessee and all of them are of the opinion that the assessee being a non-resident, would be liable to pay tax in India on his Indian income only and not on the foreign income for all the assessment years beginning from 1999-2000 till 2008-09. They also opined that since India is having Double Taxation Avoidance Agreement with UAE, the provisions of the I.T. Act, 1961 shall apply to the extent they are more beneficial to the assessee as provided in section 90(2) of the I.T. Act. Otherwise he will be governed for his tax liability by the provisions of DTAA. Therefore, the global income of the assessee cannot be taxed India except the Indian income. The opinions are considered and placed on record.
6.2 The assessee has also taken the help of the provisions of DTAA between India and UAE to canvass his case that his income earned outside India is not taxable in India. The entire arguments in this respect have been dealt in the ensuing paragraphs wherein discussions on provisions of DTAA have been made."
4.6 However not convinced with the arguments of the assessee status was determined by the AO as Resident for the following reasons:—
"10.1 The above submission of the assessee was examined and found to be non-sustainable for the reasons mentioned below:-
	(a)
	 
	the assessee has allegedly entered into an agreement with M/s Westmead Holdings Limited which is a company registered in Canada. The nomenclature of the agreement is of "employment contract". The contract was signed in London on the 1st day of June. 1998. Neither of the parties of the contract is based in Dubai or locals of UAE.

	(c)
	 
	two parties from two different countries have signed an agreement in a third country and subjected themselves to the jurisdiction of fourth country before any activities are done in the fourth country.

	(d)
	 
	The word remuneration conveys a relationship of employer and employee between the parties. In the case of the assessee it is very difficult to say that there was ever a relationship of employer and employee except the nomenclature in the agreement. Few of the bank advices of the remittance bank of the employer were furnished. During the assessment proceedings, the assessee refused to furnish the copies of the bank account where the so called remuneration was received. These advices also indicate that payments to the assessee are being remitted/sent from the bank of the company situated in Canada. If few of the bank remittance advice sent by the banker of M/s Westmead Holdings Limited to assessee's bank is examined closely then regularity of remuneration, which is the most crucial ingredient of employer and employee relationship, is missing.

	(e)
	 
	Nothing has been brought on record to the effect that the assessee was in employment in UAE and has rendered services at that place. What all activities the assessee undertook for the so called employer is best known to the assessee.


In the absence of any record it cannot he said that the assessee was getting remuneration in UAE."
4.7 As a result of the above conclusion the following additions were made by him:—
"10.1 The above submission of the assessee was examined and found to be non-sustainable for the reasons mentioned below:-
	(a)
	 
	the assessee has allegedly entered into an agreement with M/s Westmead Holdings Limited which is a company registered in Canada. The nomenclature of the agreement is of "employment contract". The contract was signed in London on the 1st day of June. 1998. Neither of the parties of the contract is based in Dubai or locals of UAE.

	(c)
	 
	two parties from two different countries have signed an agreement in a third country and subjected themselves to the jurisdiction of fourth country before any activities are done in the fourth country.

	(d)
	 
	The word remuneration conveys a relationship of employer and employee between the parties. In the case of the assessee it is very difficult to say that there was ever a relationship of employer and employee except the nomenclature in the agreement. Few of the bank advices of the remittance bank of the employer were furnished. During the assessment proceedings, the assessee refused to furnish the copies of the bank account where the so called remuneration was received. These advices also indicate that payments to the assessee are being remitted/sent from the bank of the company situated in Canada. If few of the bank remittance advice sent by the banker of M/s Westmead Holdings Limited to assessee's bank is examined closely then regularity of remuneration, which is the most crucial ingredient of employer and employee relationship, is missing.

	(e)
	 
	Nothing has been brought on record to the effect that the assessee was in employment in UAE and has rendered services at that place. What all activities the assessee undertook for the so called employer is best known to the assessee.


In the absence of any record it cannot he said that the assessee was getting remuneration in UAE.
10.2 Once the assessee is treated as resident as per the domestic Act, i.e. Income Tax Act, 1961 the onus is shifted on him to establish that his source of the income during the relevant year is exempted from taxation in India in view of the provision of DTAA. The assessee refused to furnish the copies of statements of bank accounts maintained by him outside India. In the absence of any documentary details it is very difficult to say whether the income is in the nature of remuneration or business income or income arising from permanent establishment in India. The only fact which is writ large in his capital account is that he has remitted huge amount of approximately Rs. 150 crores in the last eight years from abroad for which no plausible explanation exists with him except saying that he is not obliged under the law to give the details. Hence it can be safely concluded that he wants to take shelter behind some tax clauses to keep the income tax authorities of India at bay to avoid taxation of his income. Hence, it is held that the provisions of DTAA do not give any immunity to the assessee from his global income being taxed in India.
10.3 During the year the assessee has shown an amount of Rs. 77,071,972/- in his capital account as NRE income and claimed it as exempt from being taxed in India because he is an NRI. In the event of his residential status being determined as resident his entire income becomes taxable in India as per section 5 of the Income Tax Act, 1961. Hence an amount of Rs. 77,071,972/- is added to the income of the assessee for the relevant year.
(Addition of Rs. 77,071,972/-)
10.4 During the year the assessee has given a gift of Rs. 2 lac to Saeisha Gupta. The above gift has been given by the assessee from his bank accounts maintained outside India and the same has not been remitted through the NRE account of the assessee. The assessee refused to give the source of the above amount stating that he not obligated as per law to give the details. Hence the above amount is treated as the income of the assessee for the relevant year."
(Addition of Rs. 2,00,000/-)
5. Aggrieved by this the assessee went in appeal before the CIT(A). The CIT(A) as per the lead order in 2008-09 assessment year summarized the facts as under:—
"1.3 The facts in brief are as under:—
1.3.1 A search was conducted u/s 132(1) of the Income Tax Act, 1961, on 12.09.2007 on the Emaar MGF Group, New Delhi of which the appellant is a promoter and at appellant's local residential premises at B -101, Greater Kailash -I, New Delhi-110048.
That post search, a statement of the appellant was recorded, which is also on record. As per the copy of the Panchnama, placed on record, certain documents were seized which do not form the basis of making the addition by the A O. while completing the assessment.
1.3.2 The appellant is an Indian citizen holding an Indian Passport, regularly assessed to tax in India, till A Y. 1998-99 in the status of resident and ordinary resident in India and thereafter filed his returns of income regularly in the status of non-resident. The returns for the A Y. 1999-2000 till date have been filed regularly in status of Non-Resident. The assessments for the AY. 1999-2000 to 2001-02 were completed u/s 143(1) of the Act in the status of Non-Resident and by virtue of limitation have become conclusive and final. Accordingly, the appellant was a Non-Resident in each of the years commencing from A Y. 1999-2000 to 2001-02.
1.3.3 The appellant, while he was resident in India, was deriving income as a consultant to various foreign entities. He was offered an employment in terms of Agreement dated 01st June, 1998 with M/s. West Mead Holdings Ltd, a foreign company, offering him Salary including share of Profits, for establishing, developing and administering its business in UAE and other Gulf Countries effective from 15th August 1998. The said Contract was executed in London on 1st June, 1998 and for this purpose the appellant has placed on record evidence in the form of stamp of the immigration authorities in the passport to the effect that he was in London on the 1st of June, 1998.
1.3.4 It has also been brought on record that the UAE granted a residence visa to the appellant effective from 28th July 1998 valid for a period of three years up to July 27th 2001. The said visa continued to be renewed from time to time and is presently valid upto June, 2013.
1.3.5 Further, in compliance to Foreign Exchange Regulation Act, the appellant approached the Reserve Bank of India on 14th August, 1998 in terms of application dated 10th August 1998 seeking their permission to hold assets in India u/s 29 of the Foreign Exchange Regulation Act, detailing out all his movable and immovable properties, directorship in Indian companies, bank accounts etc. in India and surrendering his repatriation rights in respect of the aforesaid assets or income accruing there from. The appellant even during the period he was resident in India had substantial immovable I movable assets in India being (a) residential house at B-1 01, Greater Kailash -1, New Delhi (b) farm houses in Delhi (c) investment in shares of Companies controlled by him, which also owned substantial movable I immovable assets. RBI in terms of its letter dated 08.09.1998 accorded its permission and directed the appellant to duly inform his bankers in India and companies in which he is a director for the change of the status from Resident to Non-Resident.
1.3.6 The appellant, as noted from record, has placed on record evidence to the effect that he had taken on lease an Apartment No. 230, Golden Sand II, Dubai on March 3rd 1999 for purposes of his residence in Dubai.
1.3.7 The appellant in the returns of income for each of the A. Y.'s 1999-2000 onwards, filed before the date of search, disclosed and stated detailed particulars of his stay in India while claiming his status as Non-Resident. The stay in India as stated by the A.O. in his Assessment Order is summarized as under:
	Asstt. Year 
	Previous Year 
	Days Outside India 
	Days in India 
	Residential Status 
	Remarks 

	1999-2000
	1998-1999
	189
	176
	Non-Residential (As per Section 6(1)(c) read with Explanation 'a')
	Left India on 14/08/1998 for the purpose of employment outside India and with an intention to settle permanently abroad. Stayed in India for less than 182 days for each Previous year continuously having UAE Residency Visa Since 1998."

	2000-2001
	1999-2000
	191
	175
	
	

	2001-2002
	2000-2001
	188
	177
	
	

	2002-2003
	2001-2002
	202
	163
	
	

	2003-2004
	2002-2003
	193
	172
	
	

	2004-2005
	2003-2004
	198
	168
	
	

	2005-2006
	2004-2005
	190
	175
	
	

	2006-2007
	2005-2006
	193
	172
	
	

	2007-2008
	2006-2007
	188
	177
	
	

	2008-2009
	2007-2008
	188
	177
	
	


5.1 Before the CIT(A) the arguments advanced and the documents and evidences relied upon before the AO were again addressed and the CIT(A) sought a Remand Report from the AO thereon. These facts, evidences, arguments and Remand Report etc. are found addressed in para 1.4 to 1.4.6 at pages 5-7 of the CIT(A) and are reproduced hereunder for ready-reference:-
'1.4 The appellant had filed before the A.O. and before me copies of his Indian/foreign bank accounts, bank advices for the amount credited to his bank accounts abroad, Copy of Employment Contracts, Salary Certificates, copy of passport and all other necessary documents.
1.4.1 That while framing the assessment order for A. Y. 2008-09, the A. O. has determined and held the status of "Resident" as against "Non-Resident", declared by the appellant, on the following grounds:-
	(i)
	 
	Failure to produce the passport in original in support of the period of stay in India as claimed by the appellant and as such failed to discharge the onus of establishing the stay in India. The notarized certified copy of the Passport cannot be relied upon. Para-5, page 4 of order.

	(ii)
	 
	The A.O. has stated and Recorded at Para 9 - that appellant satisfies the first limb of explanation (b) to Section 6 (1) (c) but does not satisfy the other two sub-clauses namely "being outside India" for the reason that the appellant is actively involved in business in India; has relatives settled in India including his wife; is a Director in various Companies in India; has large investment in immovable properties in India including a farm house.

	(iii)
	 
	The A.O. has further stated and held at Para 9.4/9.5 - contention/interpretation of the appellant that Explanation (b) to Section 6 (1 )(c) is applicable to a non-resident Indian for all subsequent years after the year he has become non-resident does not hold good and has been rejected. The A.O. has held that circular of the CBDT does not and cannot extend the scope of the Section by granting the benefits of clause (b) to all the subsequent years when the non-resident Indian visits India. Accordingly, the A.O. held that the appellant is a resident for each of the A. Y.'s from 2002-03 to 2008-09.

	(iv)
	 
	In Para 10, the AO. has contended and held that the genuineness of the Employment Agreement is suspect and it cannot be concluded that the appellant is getting remuneration in UAE.


1.4.2 The appellant had during the course of assessment proceedings filed various letters dealing with each of the aforesaid items and the contentions of the appellant before the AO. were re-iterated before me, namely:-
The original Passports detailed as under were duly produced before the Intelligence Authorities and copies notarized on 19.12.2007 were filed during course of proceedings:-
	• 
	 
	The leaflets/pages in the passport issued on 26.02.2003 valid till 25.02.2013 had been exhausted and accordingly a new booklet was issued by the Authorities on 07.11.2006.

	• 
	 
	Passport No Z-028671 issued on 7.11.2006 at Dubai.

	• 
	 
	Passport No Z-1384925 for the period 26.02.2003 to 6.11.2006 issued on 26.02.2003 at Dubai.

	• 
	 
	Passport No Z-042469 for the period 09.04.1999 to 25.02.2003 issued on 09.04.1999 at Delhi.


It was submitted that the old passport issued on 09.04.1999 and the renewed passport issued on 26.02.2003, which were marked as cancelled by the Authorities and not useable, were unfortunately lost during the course of appellant's visit to London on 04.02.2009. The appellant filed a report, which is confirmed by the Lost Property Office London, the official designated government authority for this purpose, in terms of letter dated 24.02.2009. It is under these circumstances that the old expired passports in original (except the passport issued on 07.11.2006) could not be produced before the AO. at the time of assessment.
It was further submitted, in this context, by the appellant that in law he is not required to maintain old expired and cancelled passports. However, due to a search u/s 132 of the Act, conducted on 12.09.2007, and subsequent letter dated 11.12.2007 addressed to the ADI, photocopies of the passport were duly filed and original produced therewith. The appellant as a matter of abundant caution had a photocopy of the original passport duly notarized by the Notary Public, Delhi on 19.12.2007 under entry no. 101149. The said 222 notarized copies were also duly filed before the A.O.
1.4.5 The appellant had specified the period of stay in India in each year in the returns of income filed, which were duly verified by the Intelligence Department and were also verifiable from the notarized copies of the passports of earlier years and in respect of period commencing 07.11.2006 to 31.03.2007 relating to A Y. 2007-08 and for the complete year relating to AY. 2008-09 from the original passport.
During the course of hearing before me the appellant produced the original passport issued at Dubai on 07.11.2006 which was examined. The appellant was directed vide my letter to produce the same before the A.O. for his verification. The A.O. verified the original passport and has confirmed that the period of stay in India of the appellant during the period 07.11.2006 to 31.03.2008 as stated by him in the return of income and filed during the course of proceedings is correct. Consequently, the onus of establishing the period of stay in India being less than 182 days has been discharged by the appellant.
1.4.6 Further, the Remand Report and submissions of A.O. were forwarded to the appellant who has filed rejoinder on record.'
5.2 The submissions of the assessee addressing the objections posed by the AO in the Remand Report of the AO are found discussed in para 1.5 at page 7 & 8 of the CIT(A)'s order. Considering the same, the CIT(A) vide para 1.6 to para 1.9.2 accepted the assessee's claim in respect to status as non-resident Indian. Consequently the reliance placed upon Double Taxation Agreement between India and UAE was left undecided. The ground addressing the remittances made to India in view of the non-resident status was also decided in assessee's favour vide paras 2 to 2.2 as on account of the status being determined as non-resident Indian the remittances made to India from the overseas bank accounts by the assessee to his Indian bank accounts were held to be not taxable.
6. Aggrieved by this the Revenue is in appeal before the Tribunal.
7. On the first date of hearing, it was submitted by the CIT DR, Mr. Ramesh Chandra that let the Ld. AR first argue the COs filed and thereafter he would address the same alongwith the issues arising in the departmental appeals. It was pointed out by the Ld. CIT DR that the Cos filed by the assessee are late and barred by limitation on account of the fact the Registry has pointed to a delay of 855 days in each of them.
8. Ld. AR in the circumstances submitted that the defect of limitation pointed out by the Registry in each of the COs filed pointing a delay of 855 days has been addressed and a condonation of delay petition has been filed alongwith an affidavit of Sh. Siddharth Sareen, the legal heir of the assessee.
8.1 Referring to the same it was submitted that Sh. Sudhir Sareen the late father of Sh. Siddharth Sareen was the permanent resident of Dubai and had always been assessed as Non-Resident Indian since 1998-99 assessment year and even by the order u/s 143(3) dated 08.03.2013 for 2010-11 assessment years his status had been determined by the Assessing Officer as non-resident. Sh. Sudhir Sareen it was submitted passed away after a prolonged illness on 21.02.2013 at Singapore and the COs have been filed by his son who has also filed the return for 2010-11 Assessment Year.
8.2 Referring to para 3 of the affidavit filed, Ld. AR submitted that the legal heir Sh. Siddharth Sareen in the affidavit submits that on becoming aware of the departmental appeals pending before the ITAT he had filed letter dated 20.05.2013 stating that he be impleaded as a legal heir of the Late Sh. Sudhir Sareen in ITA No-3120 to 3126/Del/2011 for 2002-03 to 2008-09 assessment years. No objection in response to the said letter also filed in the DR's office has been made by the Revenue thereon till date.
8.3 It was submitted that on his visit to India Sh. Siddharth Sareen on receiving his counsels advice apprising him of recent judgements of Delhi ITAT in the case of MGF Automobiles Ltd. v. Asstt. CIT [IT Appeal Nos. 4212 & 4213 (Delhi) of 2013, dated 28.06.2013] and Kusum Gupta v. Dy. CIT [IT Appeal No. 4873 (Delhi) of 2009, dated 28-03-2013] wherein it had been held that in the absence of incriminating material/documents found during the search, no additions or adverse view can be made/taken in respect of completed assessment the COs had been filed.
8.4 Addressing the delay in filing the COs, it was submitted that initially the tax matters were being handled by the late assessee personally who was the father of the legal heir. The late assessee it was submitted expired on 21.02.2013 after a prolonged illness. It was submitted that the late father on account of his illness could not devote time to the legal matters and as soon as the son became aware of the legal position the COs have been filed. In the circumstances it was his prayer that the delay caused may be condoned as the late assessee represented through the legal heir was prevented by sufficient cause from filing the cross-objection within time.
8.5 Apart from placing reliance on the affidavit dated 13.11.2013, reliance was also placed upon the order of the Tribunal passed by Co-ordinate Bench dated 07.04.2014 in the case of Siddharth Sareen v. Asstt. CIT [IT Appeal Nos-3010 & 3011 (Delhi) of 2011] and CO-205 & 206/Del/2013 rendered by the "G" Bench wherein the delay caused on account of identical reasons in the case of the legal heir himself in his personal appeals of 855 days on identical reasoning had been condoned. Accordingly relying upon the facts, circumstances and precedent it was submitted that the delay may be condoned.
9. The Ld. DR objecting to the submissions advanced on behalf of the assessee submitted that there is nothing on record to show that Sh. Siddharth Sareen was the only legal heir as evidently the Late Mr. Sudhir Sareen was survived by his wife and two daughters apart from Sh. Siddharth Sareen. Further referring to the affidavit filed it was argued that the only claim of the assessee is that the Late Sudhir Sareen was medically not well. It was argued that there is nothing on record to show that he was mentally capacitated. It was vehemently contended that law should not assist a person who is not alert about his legal rights and accordingly the delay should not be condoned.
9.1 Referring to the order of the Co-ordinate Bench, it was his submission that the decision of the Apex Court in Office of the Chief Post Master General v. Living Media India Ltd. [2012] 348 ITR 7/207 Taxman 63/20 taxmann.com 347 cited before the Bench has not been referred to by the Bench which was relied upon by him and in terms of the clear mandate of the Apex Court the delay should not be condoned.
10. In the circumstances, Ld. CIT DR submitted that let the Ld. AR conclude his arguments on CO on merits also alongwith his reply and he would then proceed to argue the departmental appeal as the facts can be brought out by the Ld. AR in the CO would be addressed by him in his arguments. Accordingly Ld. AR apart from addressing the maintainability of the CO filed by Sh. Siddharth Sareen and addressing the delay also advanced arguments on merits in the CO filed.
11. Addressing the objection posed by the Ld. CIT DR to the filing of the Cos by Sh. Siddharth Sareen as legal heir of the assessee, attention was invited to page 1 and 2 of the Paper Book page No-2 filed in the C.O.-207 to 210/Del/2011 running from pages 1 to 101. The said pages contain a copy of the letter dated 20.05.2013 filed before the Registry by Sh. Siddharth Sareen requesting that he be impleaded as legal heir of Late Sh. Sudhir Sareen. In support of the said request reliance was placed on the copy of the Will dated 14.07.2010 filed alongwith copy of the death certificate of the Late Sh. Sudhir Sareen. Attention was invited to the seal of the DR's office dated 21.05.2013 affixed therein acknowledging the fact of receipt of the said letter in the DRs office. In response to the request for impleadment in ITA No-3120 to 3126/Del/2011 it was submitted no objections have been filed by the department till date.
11.1 Attention was also invited to the copy of the death certificate filed in the said paper book and copy of the Will at pages 3-10 of the Paper Book. Referring to the same it was submitted that the deceased's family consisted of his wife and two daughters alongwith his son, Sh. Siddharth Sareen. Sh. Sudhir Sareen, the late assessee it was submitted had bequeathed the ownership of shares in various companies specifically mentioned by him in India and abroad giving details of assets movable and immovable in India including details of his various bank accounts to his only son, Sh. Siddharth Sareen. The late assessee it was submitted has recorded at page 8 that he is not bequeathing anything to his daughters and to his wife only utensils, paintings, decorations, jewellery and some specific shares in his portfolio mentioned alongwith user rights of residential property at London and rental receipts from property at Delhi to his spouse that too only for her lifetime and everything else to his only son thereafter. For ready-reference the relevant extract is reproduced hereunder :—
"Both my daughters are married and are well placed in life. I have already given sufficient to both my daughters. My son-in-laws Mr. Shravan Gupta and Mr. Siddharth Gupta are very wealthy in their own right. I have gifted my daughter Mrs. Parul Gupta, 2499 Shares in the Private Limited Company Oriole Exports Pvt. Ltd. Therefore I am not bequeathing anything to my said two daughters Mrs. Parul Gupta W/o Siddharth Gupta and Mrs. Shipla Gupta W/o Mr. Shravan Gupta.
"To my wife Smt. Sunita Sareen I bequeath absolutely and forever all the Carpets, painting, pictures, drawings and other household goods, effects and things and all other article of personal, domestic or household use or decoration consumption lying in the premises 101 Greater Kailash, New Delhi including all jewellery/silver utensils/cash and amounts laying in my individual bank accounts and/or as nominee in any of my account. I also bequeath to her absolutely and forever all my quoted shares in listed companies and all my investment in mutual funds in NRO Account with HSBC Securities and Capital Markets (India) Pvt. Ltd. with Client Code No. 053-179438 and also NRE Account with client code no. 053-195780 with HSBC Securities and Capital Markets (India) Pvt. as detailed in clause C (I) (IV) (V) and clause (VI). As already stated, she shall have the respective rights conferred on her of residence during her lifetime in the said two properties i.e. Westmed Holding Ltd., 8 Claridge House, London WIK 4 ND and B-101, Greater Kailash-I, New Delhi with the right to receive rents of the property No. B-101, Greater Kailash-I, New Delhi and to let the same during her lifetime. My wife Mrs. Sunita Sareen shall also have the absolute right during her life time to rent Claridge House, London, which is in the name of the company Westmed Holding Ltd."
11.2 Accordingly it was his submission that there is no doubt that the sole legal heir of the assessee was the only son of Late Sh. Sudhir Sareen. It was also his submission that the said Will has been acted upon and has been accepted by the department which would be evident from the fact that the appeal in 2010-11 assessment year has been decided by the CIT(A) accepting the capacity of Sh. Siddharth Sareen as a legal heir.
11.3 For ready-reference, attention was invited to Paper Book Page-11-18 which contains the copy of the order of CIT(A)-I, New Delhi pertaining to 2010-11 assessment year dated 22.07.2013:—
	In the office of the Commissioner of Income Tax (Appeals-1), New Delhi 

	Date of Order 
	22.07.2013

	Appeal No. 
	22/12-13

	
	

	Instituted on 13.06.2012 from the order of the Assistant Commissioner of Income Tax, Central Circle - 7, New Delhi.

	1)
	Assessment Year/Block Period
	2010-11

	2)
	Name of the Appellant
	Late Sudhir Sareen Through L/R Siddharth Sareen


(Emphasis in the present proceedings)
11.4 It was pointed out that against this order the Revenue is in appeal before the Tribunal and the capacity of Sh. Siddharth Sareen as a legal heir for impleadment has not been challenged and only for obstructing the CO the challenge is being posed.
11.5 Referring to page 19 of the Paper Book in the CO filed it was submitted that the return for 2013-14 was filed at 30.07.2013 by Siddharth Sareen as legal heir of Late Sh. Sudhir Sareen as would be evident from paper book page 20 to 23. Which would show that in 2011-12 assessment year the AO records in his order dated 31.03.2014 passed u/s 143(3) that in the return filed for Late Sh. Sudhir Sareen the status of 'non-resident' has been accepted by him.
11.6 Referring further to page 21 which is a copy of letter dated 25.06.2013 addressed to the AO by the Ld. AR pointing the facts that Sh. Sudhir Sareen had expired on 21.02.2013 and as per the deceased's Will executed on 20.07.2010, it was requested that notice may instead be addressed to Sh. Siddharth Sareen who was the legal heir in terms of the Will executed by the late Sh. Sudhir Sareen. The said request it was submitted was acted upon resulting in the order for 2011-12 being passed u/s 143(3).
11.7 Attention was invited to Paper Book page no-24 dated 01.06.2014 addressed by Ms. Sunita Sareen, the surviving wife declaring that her son be considered as legal heir for her late husband Sh. Sudhir Sareen, son of Late Sh. Agyapal Sareen, who expired on 21.02.2013 in Singapore. The contents of the last Will executed by her husband are confirmed by her in the following words, stating that she has given her verbal consent to her son to act, represent, make statement and sign the documents, appoint consultants/legal representatives before any authority, courts, including Income Tax Department, Appellate Tribunals and any other court of law as authorized legal heir of my deceased husband. The Will it had been stated is registered in the following words:— 
"That my husband Late Sh. Sudhir Sareen, executed his last will duly registered as Document No. 118, in Additional Book No. III, Volume No. 530, on pages 44 to 49, dated : 14.07.2010, in the office of the Sub-Registrar, New Delhi, in accordance with which my son Shri Siddharth Sareen & myself are the Joint Executors."
11.8 Referring to the said Paper Book, it was his submission that there can be no doubt that Sh. Siddharth Sareen is the legal heir of Sh. Sudhir Sareen.
12. The Ld. AR submitted that the judicial precedent laid down by the Co-ordinate Bench vide its order dated 11.04.2014 in the case of the son of the late assessee who in the present proceedings is the legal heir of the late assessee deserves to be followed. In the facts of that case it was submitted there was a delay of 865 days which has been condoned on similar facts. Reliance was also placed upon Collector Land Acquisition v. MST Katiji [1987] 167 ITR 471 (SC) canvassing that justice oriented approach is required to be maintained by a Court while deciding the issues raised on merit as opposed to treating the proceedings in a hyper technical manner. It was his contention that the facts and circumstances with the son's case remained identical.
13. Advancing his arguments on merit as the Ld. CIT DR had suggested that let the CO be argued on merits also, the Ld. AR again placed reliance upon the order of the Co-ordinate Bench in Siddharth Sareen (copy placed at page 12 to 16 in paper book-1 in the COs filed). Apart from that reliance was also placed on the orders of the Co-ordinate Bench in the case of MGF Automobiles Ltd. (supra) amongst others. On facts it was submitted that in view of the stated legal position in the case of Siddharth Sareen (supra) itself which would constitute a binding precedent on facts and law apart from the precedent in law laid down by MGF Automobiles Ltd. and Kusum Gupta and various other decisions cited in the written submissions it was submitted that the proceedings deserve to be quashed as nothing incriminating was found in the course of the search as the assessments which stood finalized could not be disturbed u/s 153A of the Act. For the said purpose, attention was invited to the grounds raised in the COs filed by the assessee in each of these four years which are identical except for the difference in the amounts of the remittance from his bank accounts abroad to his Indian bank accounts which is a common fact in each of the years. Apart from this common ground in all the years in 2004-05 and 2005-06 assessment years the distinguishing feature is that the assessee had gifted an amount of Rs. 25 lac and Rs. 6,17,770/- respectively in these two years to his son-in-law/daughter from his Overseas Bank account. It was submitted that if the main plea of the assessee is accepted than this issue becomes academic.
14. Before we proceed to address the specific arguments it would be appropriate to reproduce the grounds raised in CO-207/Del/2013 keeping in mind the common stand of the parties that the grounds in the remaining 3 Cos are identical except for the difference pointed out in 2004-05 and 2005-06 pertaining to gifts to the assessee's son in law:—
	'1.
	 
	That on facts and in the circumstances of the case, in the absence of any incriminating evidence or material found during the course of search u/s 132 in respect of the year under consideration, assessment of which was originally completed u/s 143(1), the actions of the AO in:-

	(i)
	 
	Recording a finding that the assessee is "Resident & Ordinarily Resident" as against declared & assessed status of "Non Resident". 

	(ii)
	 
	Making addition of Rs. 4,35,89,983/- in respect of remittances from his bank accounts abroad to his India Bank Accounts.

	
	 
	Are unwarranted, contrary to law, not constituting undisclosed income and as such the assessment order passed u/s 153A of the Act is bad in law and liable to be quashed.

	2.
	 
	That the respondent, craves, leave to add, alter, amend, substitute, forgo, any or all the grounds of cross objections before or at the time of hearing.'


14.1 The Ld. AR requested that the word "AO" referred to in the grounds may be substituted by "CIT(A)" as it is a typographical error. The Ld. CIT DR stated that he had no objection to the said substitution as he has objections on the grounds of delay and the filing of CO by Sh. Siddharth Sareen as legal heir of the assessee. Accordingly substitution of "AO" for "CIT(A)" in the grounds raised in the Cross Objections filed is allowed to be carried out.
15. Referring to the material available on record it was argued by the Ld. AR that the sole issue in the present appeal revolves around the status of the assessee in the background where assessment for 2005-06 assessment year stood completed much before the search which took place on 12.09.2007. Accordingly it was submitted that the present proceedings pertaining to 2002-03 to 2005-06 assessment years cannot be sustained.
15.1 Addressing the background of the case and carrying us through the assessment order and the CIT(A)'s order, it was his submission, that the entire arguments and the case of the Revenue is based on the changed status which the Revenue wants to pin upon the assessee and there is no reference to any documents found in the search as a result of which the additions are made. The additions it was argued are based on recorded entries and since addition is not as a result of any documents found in the search, it cannot be sustained in law. For the said purpose attention was invited to para 10.3 of the assessment order which specifically brings out this fact. For ready-reference the same is reproduced:—
10.3. "During the year the assessee has shown an amount of Rs. 43,589,983/- in his capital account as NRE income and claimed it as exempt from being taxed in India because he is an NRI. In the event of his residential status determined as resident his entire income becomes taxable in India as per section 5 of the Income Tax Act, 1961. Hence an amount of Rs. 43,589,983/- is added to the income of the assessee for the relevant year."
16. The Ld. CIT DR at the outset submitted that the delay may not be condoned following the precedent as in Siddharth Sareen's case (supra) the decision of the Apex Court in Living Media India Ltd. (supra) cited before the Bench has not been considered.
16.1 On merit it was his argument that the decisions relied upon by the assessee namely MGF Automobiles and Kusum Gupta were fact specific and not relevant and since there are decisions of High Courts available the same can be discarded. Reliance instead has placed upon (i) SSP Aviation vs Dy. CIT [2012] 346 ITR 177 to 207 Taxman 260/20 taxmann.com 214 (Delhi) and (ii) CIT v. Chetan Das Lachman Das [2012] 211 Taxman 61/25 taxmann.com 227 (Delhi). Reliance was also placed upon the judgement dated 10.10.2013 K.L. Manhas rendered by the Delhi High Court under RTI Act, 2005 for the proposition that mere prima facie observations of the Court not dealing with the issue on merits does not constitute a binding precedent. Ashok Kumar v. Union of India [2008] 4 SCR 284 (para 94) was also relied upon for the proposition that in order to interpret the language used intention of the legislature is to be gathered it was submitted that it is the words and symbols that stimulates the mind.
16.2 Addressing the departmental appeal it was submitted that since the leading order has been passed by the CIT(A) in 2008-09 assessment year i.e. in ITA No-3126/Del/2011 accordingly the arguments would be addressed referring to the said order as they would be more or less identical in the other years except for the difference which he would point out as and when he takes up those issues in the other years. Apart from that it was submitted that the in each of these years the CIT(A) has not addressed the assessee's ground relying upon the Double Taxation Avoidance Agreement which issue though has been challenged by the assessee in its COs also has not been argued. Notwithstanding that the Ld. CIT DR stated that he would rely on the assessment order.
16.3 In the facts of the present case it was his submission that it would be his endeavor to establish that the assessee through some gentleman by the name of Mr. John Ronald Macinnes has created a façade and relying upon "solicited" documents has attempted to hoodwink the department. It was his submission that in the facts of the present case it needs to be borne in mind that the original passport was never produced before the AO except for 2007-08 & 2008-09 assessment years. Accordingly the finding of the CIT(A) it was stated is bad in law as how can the finding based on the facts where primary evidence is produced before the CIT(A) be relied upon for the years where primary evidence was never produced by the assessee.
16.4 It was his submission that the said argument is notwithstanding the fact that the consistent claim of the department in each of the years where primary evidence is produced or not produced remained the same that the relevant provision of the Act have been incorrectly appreciated by the CIT(A). Infact it was his arguments that the Ld. CIT(A) has not given a categoric finding whether the assessee's case is covered in Explanation (a) or (b) of section 6(1)(c) of the Income Tax Act 1961.
16.5 It was also his submission that the conclusion drawn by the CIT(A) in para 1.4.5 that the original documents were seen by the Investigation Wing is not borne out from the record and infact in the course of the hearings he offered that the Ld. AR may go through the Appraisal Report and point out where such a finding is given.
16.6 Referring to pages 112 to 118 of the paper book it was stated which is the "purported" salary certificate from Westmead Holdings Ltd. Emphasis was laid by the Ld. DR that the last sentence appearing in the copies filed would show that it is stated that the certificate is issued on the request of Mr. Sareen. Emphasis was laid on the fact that the first certificate refers to the period August 1998 to December 1998 has been signed on 08.12.2009 by the designated person for Westmead Holdings Ltd. at London and similarly in each of the years, the certificate is signed on the very same date i.e. on 08.12.2009 for the periods January 1999 to December 1999, going on January 2004 to December 2004.
16.7 It was his submission that similarly Paper Book page 342 would show that in regard to loss of original passport, the letter/reply of lost property office situated at 200, Baker Street, London, NWI 5RZ again brings out the fact that it too is a "solicited" document. This fact is borne out form the reply itself as the last sentence there also reads as under:—
"the details of inquiries as provided to us have been confirmed below which I address well meet your insurance requirements."
16.8 Referring to the same it was pointed out it refers to two expired passports, brief case, some unstated business, general papers, deeds and documents etc. Accordingly it was his contention that in the facts of the present case the secondary evidence relied upon may be discarded as in all the years where original passport was never produced and it was curiously stated to be lost the conclusion should be drawn against the assessee.
16.9 The secondary evidence relied upon in the absence of primary evidence it was submitted consists of "solicited documents" as such deserves to be rejected and the assessment order to be upheld.
16.10 Carrying us through Section 6 of the Income Tax Act, reliance was placed upon the decision of the Apex Court in Sher Bahadur v. Union of India AIR 2002 SC 3030 for the proposition that the interpretation of the statute should not be in such a manner that the provisions are nullified. Similarly CIT v. B.M. Kharwar [1969] 72 ITR 603 (SC) was also relied upon for the proposition that if the parties have chosen to conceal by a device the legal relation, it is open to the taxing authorities to unravel the device and determine the true character of the relationship. Reliance was also placed upon Mc Dowell & Co. Ltd. v. Commercial Tax Officer [1985] 154 ITR 148/22 Taxman 11 (SC) for the proposition that the art of dodging without breaking the law should be strongly discouraging.
16.11 Carrying us through the facts as recorded in the assessment order it was his submission that if the facts for 2001-02 assessment year are seen than for almost equal number of days, the assessee has stayed in India and visited abroad. It was his argument that in the FYs 2001-02, 2002-03, 2003-04, 2004-05, 2005-06, 2006-07, the record would show that the assessee has gone abroad approximately 16 times; 14 times; 18 times; 22 times; 22 times and 18 times respectively and accordingly the facts would show that the assessee's normal place of residence was in India and he only visited abroad from India. Accordingly it was his submission that his status has rightly been considered as resident in India. It was his argument that in the facts of the present case, the CIT(A) has curiously relied upon both the clauses of the Explanation to section 6(1)(c) without addressing under which clause of the explanation he has considered that the assessee's case falls under. It was his vehement plea that the burden for establishing its claim that he is a non-resident is on the assessee which has not been discharged. Reliance was placed on the judgement of the Apex Court in the case of Moosa S. Madha & Azam S. Madha v. CIT [1973] 89 ITR 65. 
16.12 It was his argument that section 6 is a deeming provision and has to be read literally. Reliance for the said proposition was placed upon the decision of the Apex Court in Bihta Co-operative Development Cave Marketing Union Ltd. v. Bank of Bihar AIR 1967 SC 389. 
16.13 Addressing the conduct of the assessee it was his submission that all the documents relied upon stated to be contemporaneous documents are "solicited" documents and being self-serving documents, it was requested they should be outrightly rejected.
16.14 It was his submission that the record would show that Mr. Jon Ronald Macinnes a Canadian citizen supposedly having no reasons whatsoever chooses to employ the assessee as his agent in Dubai curiously signs the agreements of employment in London. This fact it was submitted is suspicious as why should the document not be signed in India or Canada why London. Apart from this as per the terms of the agreement clause 10 of the same it was submitted the assessee is required to devote his time to the interests of Westmead Holdings and consequently how and for what purpose as per the photocopy of the passport available was the assessee travelling to different countries including India. It was submitted that the Paper Book page 345-352 would show that the declaration of Trust between North Quay Ltd. and Mr. Jon Ronald Macinnes is registered at Isle of Man which is a tax haven.
16.15 Referring to Paper Book page 617 & 618 which is a copy of the panchnama recorded at the time of search it was submitted that the inventory recorded of the passports found from the residence of the assessee at the time of the search which is annexed at Paper Book page 625 would show that passport of the assessee was not found and only passports of Ms. Bhavna Sareen, Ms.Sumaya Sareen, Ms.Sumiti Sareen & Ms.Alice Scaria were found.
16.16 Inviting attention to the statement recorded of Sh. Sudhir Sareen u/s 131 on 31.10.2007 on oath available in the paper book at pages 609-616 it was submitted that in response to the first question where the assessee was required to identify himself, he states that he is Sudhir Sareen, Son of Sh. Agyapal Sareen, Resident of B-101, G.K. Part-I, New Delhi and also of Emirates Hill, Dubai, UAE. The Ld. CIT DR referring to the same contended that the first address which the assessee mentions is his residence of India and the arguments that he was a non-resident is disproved by this spontaneous reply of the assessee itself. It was his stand that when a question is asked to a person to introduce himself the spontaneous answer is normally the correct answer consequently the assessee identifies his normal place as resident of India.
17. Ld. AR intervened that when the statement is recorded during the search at the residence of the assessee the said address where the statement is recorded has to be mentioned. It was contended that it does not mean that for the tax purposes the assessee has given up its claim of being a non-resident. A reading of the complete answer it was submitted would show that he has also given L-20, Emirates Hills, Dubai address as his address. It was his submission that infact Question no-2 would show that he has stated that he is a non-resident Indian since 1998 which claim is supported by his income tax returns and copies of passport. The selective reading of documents it was submitted in order to mislead the Bench will not bring out the full and correct facts. Similarly the reading of the panchnama to submit that the passport was not found by the search party from his residence, as it was not recorded in the inventory of the passport it was submitted does not mean that it was not available with the assessee what documents the search party wants to take note of and inventorise cannot be dictated to by the assessee and it was his submission that he would be able to address these points when his turns comes.
18. The Ld. CIT DR contended that in the facts of the present case neither the assessee can be treated to be "outside India' and nor can the word "visit" in explanation (b) to section 6(1 )(c) be understood as multiple visits and reliance placed on Sudhir Sareen and Suresh Nanda by the Ld. AR was misplaced; distinguishable on facts and was not applicable.
18.1 Accordingly it was his submission that the CIT(A) has come to a finding based on various shortcomings as such the same should not be upheld. It was also his submission that he would also like to make written submissions addressing these points.
19 The Ld. AR submitted that unnecessary doubts, conjectures and suspicions have been sought to be aroused by the Ld. CIT DR. It was his submission that in the facts of the present case, the Ld. CIT DR has raised a lot of arguments based on unfounded suspicions. Addressing the agreement signed in London with a citizen stated to be of Canada on 01.06.1998 and the assessee having travelled on 31st May it was submitted the Ld. DR has questioned how this could be possible. It was submitted that India is ahead in time by 5.30 hours and the international flights leave in the early hours. A person travelling on a flight for business the next day would leave in the early hours of 31st May thus gaining 5.30 hours of the very same day on landing at London. Consequently signing of the document on the next date is hardly surprising. The arguments advanced merely to create suspicioun it was submitted cannot help the Revenue when the facts are clear and admitted.
19.1 Before specifically addressing the departmental objections the Ld. AR sought to first address the background of the case so as to have a correct appreciation of facts by contending that the assessee who was an Indian citizen expired on 21.02.2013 and was regularly filing his return in India till 1998-99 Assessment Year in the status of resident.
19.1.1 The assessee it was submitted left India on 14.08.1998 for settlement abroad in Dubai, UAE after having executed Employment Agreement dated 1.06.1998 with West Mead Holdings Ltd. UK which required him to be working from Dubai UAE.
19.1.2 It was submitted the assessee obtained Resident Visa from UAE No. 2470845 dt. 28.07.1998 & entered UAE on 14.8.1998 as would be evidenced from the Stamp on the copy of the Passport filed. The Resident Visa it was contended continued to be valid till 2013.
19.1.3 It was submitted that only as a result of permanently setting as a result of employment and obtaining Visa etc that the assessee from AY 1999-2000 onwards filed Returns of income in the status of "Non Resident" which have been accepted over the years.
19.1.4 Inviting attention to the paper book filed it was submitted that acting on the employment after the assessee moved a petition dated 10.08.1996 u/s 29 of FERA seeking permission from RBI to retain assets in India. On receipt of the permission the Resident Bank Accounts in India were converted to Non-resident accounts as per instructions of RBI and the Companies in which the assessee was a shareholder were also duly intimated this fact.
19.1.5 The Ld. AR submitted that the assessee continued to be in Employment till 31.12.2004 and thereafter conducted the business activities independently.
19.1.6 The period of stay of the assessee in India in each of the years since AY 1999-2000 to AY 2009-10 was less than 182 days as per chart enclosed which was the statutory requirement.
19.1.7 It was submitted that Search u/s 132(1) was conducted upon the assessee in India on 12.09.2007 and no incriminating material was found which is an admitted position not contested by the department.
19.1.8 It was submitted that prior to the date of the search, returns from AY 1999-2000 till 2006-07 were duly filed in the status of "Non-Resident" which were accepted by the department. The returns for AY 1999-2000 to 2005-06 were accepted u/s 143(1). Notice u/s 153A were issued for AY 2002-03 to 2007-08 and assessee filed returns again in the status of "Non-Resident" disclosing the same income as declared in the Returns filed originally u/s 139(1) in each of the years. The assessments it was submitted have been framed for each of the Asstt. Years 2002-03 to 2009-10 in the status of "Resident" and additions have been made in each of the years as per chart enclosed solely on account of the change of status. It was submitted that the AO held the assessee to be a Resident; and thus treated the sums remitted from assessee's foreign bank accounts to bank accounts in India as Taxable Income; and also in two years treated the Gifts made out of Foreign bank accounts to his relatives in India also as taxable.
19.1.9 It was submitted that the AO on similar facts in AY 2011-12, considering the stay in India being less than 182 days has accepted the declared status of the assessee as "Non-Resident".
19.2 In the above background based on facts and evidences it was his submission that irrelevant facts have been referred to in an incorrect manner so as to create unnecessary suspicions and doubts about the facts of the case. It was submitted that the identity of Mr. John Ronald Macinnes has been questioned ignoring the material on record and the so-called façade of why the Agreement was entered into with the assessee and other such related doubts, it was submitted would stand addressed if the facts and record of past history of the assessee is considered. The identity of Mr. John Ronald Macinnes it was submitted would be established from a perusal of the photocopy of the passport of the said person available at page 343 of the paper book. The said document it was submitted is a photocopy of the passport of Mr. John Ronald Maccines and would show that he is a Canadian citizen. It was submitted that the assessee prior to moving permanently to Dubai, UAE had worked as a consultant in India as a representative of Rintra Cont in the field of oil, commodities fertilizers etc. in India, Far East and South East Asian countries, UAE it was submitted is a rice consumer country which sources its requirements from India and Thailand and the assessee as a result of his employment travelled to various countries in the course of the business for which he was employed and apart from rice various other commodities like fertilizers and other petroleum products etc. were also dealt with. Pages 296 to 330 of the paper book it was submitted contained the copy of the Income Tax returns for the assessment year 1999-2000 to 2008-09 assessment year and in the computation of income for assessment year 2002-03 as in the other years, the following note had been written addressing the status of the assessee. These returns it was submitted have been filed in due course over the years much before the date of search. As an illustration, attention was invited to paper Book page 307 which is an acknowledgement of the return filed for 2002-03 assessment year dated 07.08.2002. The search it was emphasized took place on 12.09.2007. For ready-reference extract from page 309 addressing the status note given in the returns filed is reproduced hereunder:—
"3. Status of the Assessee
The assessee during the Assessment Year 1999-2000 became a Non-Resident in term and in accordance with Section 6 (i) (a) read with explanation (a). The Assessee left India on 14th August 1998 with the intention of permanent settlement in U.A.E. and took up employment there in. The assessee duly complied with the Rules and Regulation under the Foreign exchange Regulation Act and intimated to the Reserve Bank of India of this fact. The details of his period of stay outside India for the year 1998-99, 1999-2000, 2000-2001 and 2001-2002 are as under.
	
	Year 
	A.Y. 
	
	
	Days 

	
	1998-1999
	(A.Y. 1999-2000)
	
	
	189

	
	1999-2000
	(A.Y.2000-2001)
	
	
	191

	
	2000-2001
	(A.Y. 2001-2002)
	
	
	191

	
	2001-2002
	(A.Y.2002-2003)
	
	
	198"


19.3 The information it was submitted in regard to the number of days outside India was given in the normal course of functioning alongwith the returns over the years based on the passports and much before the date of search. The statement recorded at pages 615 referred to by the Ld. CIT DR it was stated when fully read establishes the fact that the assessee was doing business abroad and had accepted the ownership of the various assets in India and abroad. The stay outside India was bonafide on account of the employment initially and thereafter due to having his own business abroad. Attention was invited to Annexure 6 which contains details of income from various sources earned abroad remitted to India alongwith available bank advise contained at Paper Book page 570-572. Specific reference was made to page 507-509 which was referred to by the AO himself. Page 510 it was his submission as an illustration was pointed out is an advise by Standard Chartered (UAE) making a reference to the remitting bank which is Standard Chartered Bank, USA recording the specific bank reference and the remitter as Westmead Holdings in favour of the customer i.e. Sh. Sudhir Sareen. It was submitted that before remitting funds the banks internationally follow strict know year customer (KYC) norms so as to ensure that funds are not moved for any terrorist activity. Similarly at pages 513-514 onwards it was submitted would show that after mentioning the specific account No. of the assessee customer the date on which remittance is made and the balance in the accounts are found duly recorded therein. The source of funds it was submitted would be evident on perusal and would show that they have come from Canada, New York, Dubai & London where the officers of Westmead Holdings were inexistence and from various business dealings etc. At pages 603 -608 it was submitted is the year-wise details of the statement showing salary income/balance due to bank/loan taken or realization on sale of investment during the FY 2001-02 to 2007-08 and amount remitted to India. Attention was invited to Paper Book No-95 which is letter dated 10.08.1998 u/s 29 of the FERA Act addressed to Reserve Bank of India seeking permission to hold in India the assets, accounts and Directorship etc. as Non-Resident mentioning the specific passport held in the capacity of India citizen. Referring to grant of resident Visa on the basis of which the assessee expressed his intention to permanently settle in Dubai for which purposes the assesses expressed he intended to leave India on 14.08.1998 brought to the notice of the said authority that he was a director of 14 companies mentioned therein all give evidence to the intention expressed which was acted upon. Ownership of agricultural lands, stocks and shares and bank accounts, residential houses and residential plots in Delhi etc. was also conveyed and as per law request was made that communication in respect of or in relation to the petition may be addressed to his wife at his G.K. New Delhi address. The said letter it was stated had been acted upon and the assessee left India which is not disputed by the Revenue who have merely argued that the assessee thereafter only visited the countries and did not leave permanently so as to be considered that "he was outside India". Copy of the visa referred to it was submitted has been filed at Paper Book 94.
19.4 Addressing the doubts of the department as to why the assessee was chosen for employment abroad by Mr. Jon Ronald Macinnes it was submitted the material on record would show that the assessee had been appointed as a consultant for various companies in India over the years as would be evident from Paper Book Page 42-53 which is consultant agreement dated 08.01.1991 with Northrop Corporation for which he received retainer fee; Consultant Agreement with D &M International at page 55 to 59; Paper Book page 60 it was submitted would show that the assessee had entered into a Consultation Agreement dated 20.11.1993 with Rintra Cont SA owned by Mr. John Ronald Macinnes the said contract it was submitted was renewed as would be evident at page 62-65 which is a renewal consultant agreement dated 25.03.1995 and again on 08.03.1996 it was renewed. Paper book Page 86-90, it was submitted is the employment contract entered at 01.06.1998 at London by the assessee with Westmead Holding Ltd which was represented by Mr. John Ronald Macinnes, a Canadian citizen who was also a director of the said company. The following 5 clauses from the said agreement it was submitted would address the reason as to why the assessee was chosen by Mr. John Ronald Maccines as it brings out the reasons when read alongwith all the other evidences on record including pages 28 to 41 which is a letter dated 17.12.2009 addressed to the AO. On a perusal of the same the expertise and the knowledge of the assessee and why the said consultant for the multinationals in India was chosen stands addressed. It is due to the trust reposed in him that he was employed for which the late assessee permanently moved to the UAE and needed to travel there from to various places in the business interest of the said concern in pursuance to clause 10 of the Agreement referred to by the Ld. CIT DR. The genuineness of the transactions it was submitted would stand addressed by the experience and knowledge of the assessee. For ready-reference we reproduce the first five clauses of the Employment Agreement entered into with Mr John Ronald Macinnes relied upon by the Ld. AR:-
	"1.
	 
	The First Party is engaged in the business of trading of commodities such as rice, wheat, sugar, soyabean and all other agricultural, floriculture, Oil, petroleum, Fertilizer and Chemical related products all over the world.

	2.
	 
	The First Party duly recognizes the vast expertise and experience of the Second Party to establish, develop and administer such business. The First Party also accolades the work performed by the Second Party related to its business interest in India in past.

	3.
	 
	The First Party has decided to expand its area of operation and multiply their presence by recognizing UAE and its thrust area and therefore, appreciated the Second Party to act in the capacity of Chief Executive Officer in their business venture at UAE.

	4.
	 
	The Second Party undertakes to work for establishing developing and administering the business interest of the First Party in UAE and Middle East.

	5.
	 
	The Second Party shall establish an office and residence in Dubai (UAE). "(Emphasis provided)


19.5 The copy of the UAE Residency Visa and related evidence of withdrawals for buying the ticket; immigration; salary certificates etc. it was submitted all cumulatively demonstrates these facts. The arguments of the Ld. CIT DR that the salary certificates filed for each of the years are "solicited documents" hence having no evidentiary value it was submitted is without any basis. It was his submission that acting on the Employment Agreement the assessee arranged its affairs in India so as to permanently settle in Dubai and took charge as C.E.O. For which he received salary etc for the services. Merely because despite the periodic transfers through the bank accounts of the Westmead Holdings to the assessee's bank accounts in Dubai etc. the assessee also considered it necessary according to his understanding to have a salary certificate for each of the years. The request so considered by Westmead Holdings designated person who on considering the record of the period and amounts paid to the assessee signed these Certificates on the same date on the request of the assessee does not lead to the conclusion that these are false and incorrect. It was submitted that they only demonstrate that the assessee requested that these may be issued on assessee's request. These certificates it was submitted are fully supported for each of the years by the bank receipts in terms of the agreement and do not impinge the authenticity of the document in any manner. Attention was invited to page 29-41 which is a note on the residential status of the assessee. Addressing the background it was submitted that the assessee on graduating from a Delhi College joined his family business of manufacture and formulation of pharmaceuticals in 1972. On account of his desire to start his own business in 1979 he went on an expansion and diversification spree and started his own business of exporting garments primarily to Europe and North America. The said business it was submitted was incorporated as M/s Oriole Exports Pvt. Ltd. and Niryat Pvt. Ltd. Thereafter the assessee went into various consultancy agreements with different concerns and thus when he had built up a reputation, expertise and knowledge he was finally offered an employment as C.E.O. in the middle East. It was submitted that the assessee already had a sufficient experience in working with and dealing with various multi national companies for almost 20 years. It was emphasized that no fresh material and incriminating material has been found in the search and despite the arguments of the Revenue attempting to arouse suspicions by selective reading of the evidences no argument has been advanced stating that any incriminating material was found in the detailed arguments advanced. Reliance was placed on the case of Suresh Nanda stated to be identical on facts and the decisions in Abdul Razzack, Avatar Singh and various other decisions cited.
19.6 Addressing the arguments of the Ld. CIT DR that primary evidence is not available, it was his submission that as per the departmental stand a fire broke out in the Investigation Wing or wherever the documents records are kept by the department and if the departmental record is not available no motives have been ascribed on behalf of the assessee in regard to the loss thereof as to why relevant record which may have been favourbale to the assessee was lost. The loss of documents in fire by the department is not claimed to be not bonafide. In the facts of the present case it was argued ascribing of motives based on no material does not help the Revenue in the loss of expired passports. It was contended that the record shows that a search took place in September 2007. The loss of the passport is after 14 months. The assessment proceedings as per notice issued u/s 143(2) started in June 2009. The assessee lost the expired original passports in February 2009. Accordingly no linkage from the above sequence of events can be formed to show that the loss is not bonafide. Inviting attention to paper book page no-342 it was his submission that it is issued by the Lost Property Office in reference to Enquiry 1111427116 dated 24.02.2009 addressed to the assessee recording the fact that in regard to the following property lost on 04.02.2009 there was no record in the Lost Property Office of the said property being handed either to an official of Transport of London; Metropolitan Police or in the said office:-
"Books/Passport: Organization: Indian High Commission, Name: Sareen, Blue×2 expired passports
Books/Document-General: Type: Business Papers, Trust deeds & documents from HSBC Bank"
19.7 It was submitted by the Ld. AR that the Metropolitan Police function under the Mayor of London has made the Lost Property Office as the designated authority and the following foot note given on the said letter under "data protection'' would address this fact:—
"Data protection : the data we hold now or in the future will be processed by Transport for London for the purpose of Lost Property administration. It may be passed to law enforcement authorities if it is considered necessary for the prevention and detection of crime and when otherwise legally required."
19.8 It was his submission that in regard to the loss of an expired passport, no report to the Police is required to be filed as firstly it was lost and not stolen as only then it would have been considered to be a crime and since the expired passport already stood renewed by the Dubai, Indian High Commission on 07.11.2006 on which passport the assessee was travelling in London on that date during his stay in London, the occasion accordingly to correspond with the Indian High Commission in London did not arise. In the circumstances it was submitted the onus caste upon the assessee in regard to stay outside India for the requisite number of days arising due to employment abroad accordingly stood discharged in terms of the judgement of the Supreme Court in the case of CIT v. B.K. Dhote [1967] 66 ITR 457 which has been relied upon before the CIT(A) and considered by him.
19.9 Inviting attention to the compilation consisting of Annexure A-1 to Annexure J-15 the Ld. AR submitted that the A-1 & A-2 makes a reference to the chronological date-wise events linking these with the relevant pages of the paper books filed which are necessary to be taken into consideration for deciding the issues. The same is reproduced hereunder:—
	Late Sudhir Sareen. 
(Through Legal Heir Siddharth Sareen) ITA Nos. 3120-3126/2011 & 6411/2012 …G. Bench CHRONOLOGICAL DATE WISE EVENTS 

	Sl. No. 
	Date 
	Particulars 
	Paper Book page No. 

	1.
	01.06.1998
	Executed employment contract in London with West Mead Holdings Ltd. to join on 15.08.1998 at their office in UAE
	86-90(Vol.-1)

	2.
	01.06.1998
	Entry in passport for entering UK to execute the aforesaid agreement at London.
	93 (Vol.-1)

	3.
	28.07.1998
	First UAE resident visa granted and affixed in passport
	94 (Vol.-1)

	4.
	10.08.1998
	Letter to RBI seeking permission u/s 29 of FERA, informing them of intended departure under employment and to hold assets in India.
	95(Vol.-1)

	5.
	14.08.1998
	Left India and entered UAE as evidenced by entry stamp in passport and air ticket
	94(Vol.-1)

	6.
	08.09.1998
	Letter from RBI re change of status and directing assessee to inform bankers and companies in which shareholder
	111(Vol.-1)

	7.
	25.09.1998
	Intimation to bankers regarding change in status of bank accounts as non resident
	108-110 (Vol.-1)

	8.
	
	Salary certificates from West Mead Holdings Ltd.
	112-117(Vol.-1)

	9.
	03.03.1999
	Copy of lease deed of Appt. No. 230, Golden Sands, Dubai in evidence of residence/accommodation in Dubai
	149-150(Vol.-1)

	10.
	
	Residence Visas valid upto 2013
	292-205[Vol.2]

	11.
	26.07.1999
	Return of AY 1999-00 in status of NR which became final stated that assessee left on 14.08.1998
	296[Vol.2] [Period of stay of each year on pgs 300,309 312,314,318,322]

	12.
	
	Returns of AY 2000-01 to 2001-02 in status of NR filed which stated period of stay in each year and became final
	301-306 [Vol 2]

	13.
	
	Returns for AY 2002-03 to 2005-06 in status of NR filed stating period of stay in each year and asstt. Stood completed on 12.9.2007 [Dt of search]
	307-319 [Vol.2]

	14.
	
	Returns for AY 2006-07 & 2007-08 filed u/s 139 (1) in status of NR before dt. of search
	320-326[Vol.2]

	15.
	
	List of Companies owned & managed abroad by assessee incl. ownership of Residential houses in Dubai, London.
	Statement of A 615

	16.
	
	Attested copy of (i) passport nos Z-1384925 for the period 26.02.03 to 6.11.06 and (ii) passport nos Z-042469 for the period 9.4.99 to 25.02.03 were filed before AO.
	218-281 [Vol.2)

	17.
	
	Original produced before intelligence unit and attested copies filed.
	333-334 [Vol.2]

	18.
	
	Aforesaid two passports lost in London as confirmed by lost office
	342-343[Vol2.]

	19.
	
	Copy of affidavit dt. 21.04.2010
	651[Vol.2]

	20.
	
	Remand report dt. 25.06.2010 accepting examination of original passport issued on 7.11.06 and accepting period of stay in India
	637-644[Vol.4]

	21.
	Gr. No. 3
	Statement of Foreign sources/Remittances into India
	603-608 [Vol.3]

	22.
	
	Detail of income earned abroad and remitted to India with bank advice
	507-509 [Vol.3] 510-572

	23.
	
	
	


19.10 The summary of admitted facts relied upon by the Ld. AR attached as Annexure B-1 brought to our notice by the Ld. AR is reproduced hereunder:—
"FACTS 
In the matter of :- ACIT v. late Sudhir Sareen
Appeal Nos :- ITA Nos 3120 to 3126 For AY's 2002-03 To 2009 10-Departmental Appeal
Before :- ITAT- Bench "G" New Delhi
Summary of admitted Facts of all years :—
	1.
	 
	Assessee an Indian citizen, who expired on 21.02.2013, was regularly filing his returns in India, till AY 1998-99 in Status of Resident. He left India on 14- 0801998 for settlement abroad in Dubai UAE having executed Employment agreement dated 1.06.1998 with West Mead Holdings Ltd UK to be posted in Dubai UAE. He obtained Resident Visa from UAE no. 2470845 dt. 28-07-1998 & entered UAE on 14.8.1998 as evidenced by Stamp on Passport. The Resident Visa continues to be valid till 2013. Thereafter from AY 1999-2000 onwards Returns of Income were filed in status of "Non Resident". Assessee (A) complied with Section 29 of FERA by seeking permission from RBI to retain assets in India vide letters dated 10-08-1998 and as per instructions of RBI Resident Bank Accounts in India were converted to Non-resident accounts, Companies in which he was shareholder were duly intimated. He continued in Employment till 31.12.2004 and thereafter conducted independent business activities.

	2.
	 
	That the period of stay of assessee in India in each of the years since AY 1999-2000 to AY 2009-10 was less than 182 days as per chart enclosed.

	3.
	 
	That a search u/s 132(1) was conducted upon assessee in India on 12.09.2007 and no incriminating material was found. Prior to the date of search, returns from AY 1999-2000 till 2006-07 were duly filed in status of "Non Resident" out of which returns for AY 1999-2000 to 2005-06 were accepted u/s 143(1).

	4.
	 
	Notices u/s 153A were issued for AY 2002-03 to 2007-08 and assessee filed returns in status of "Non Resident" disclosing the same income as declared in Returns u/s 139(1).

	5.
	 
	Assessments have been framed for each of the Asstt. Years 2002-03 to 2009-10 in status on "Resident" and additions have been made in each of the years as per chart enclosed. The AO acted as under :—

	(i)
	 
	Held assessee to be a Resident;

	(ii)
	 
	Treating the sums remitted from assessee >s foreign bank accounts to bank accounts in India as Taxable Income;

	(iii)
	 
	Treated the Gifts made out of Foreign bank accounts to his relatives in India.

	6.
	 
	The AO on similar facts, stay in India being less than 182 days has accepted the declared status of Appellant as "NON-RESIDENT" in AY 2011-12. [Copy of order attached]"


19.11 Annexure B-2 & C-1 it was submitted addresses the remittance made to India. Since no arguments controverting these facts have been advanced by the Revenue the relevant facts are not reproduced. The year-wise details from 2009-10 assessment year to 1999-2000 showing the no. of days in India and the status disclosed and accepted by the department in 143(1) since 2001-02 assessment year to 1999-2000 assessment years has been addressed in Annexure D-1, the same is reproduced hereunder for ready-reference :—
Details of Stay in India of Late Mr. Sudhir Sareen since AY 1999-2000 to 2009-10
ITA Nos. 3120-3126/2011 & 6411/2012
	A.Y. 
	Previous Year 
	No. of days in India 
	Residential Status 
	Remarks 

	2009-10 
	2008-09 
	168 
	Non-Resident (As per Section 6(1) © read with explanation 'b' 
	Stayed in India for less than 182 days for each Previous Year and continuously having UAE Residency Visa since 1998. 

	2008-09
	2007-08
	177
	Non-Resident
	

	2007-08
	2006-07
	177
	-do-
	-do-

	2006-07
	2005-06
	172
	-do-
	-do-

	2005-06
	2004-05
	175
	-do-
	-do-

	2004-05
	2003-04
	168
	-do-
	-do-

	2003-04
	2002-03
	172
	-do-
	-do-

	2002-03
	2001-02
	163
	-do-
	-do-

	2001-02
	2000-01
	177
	-do-
	Asstt. u/s 143(1)

	2000-01
	1999-00
	175
	-do-
	Asstt. u/s 143(1)

	1999-00
	1998-99
	176
	-do-
	Asstt. u/s 143(1)


19.12 The Ld. AR carrying us through the assessment order emphasized the fact that the CIT(A) in para 1.4.5 has accepted the arguments of the assessee that the original passport issued at Dubai on 07.11.2006 was produced before him and the AO has verified the original passport and confirmed the stay during the 07.11.2006 to 31.03.2008 having been correctly disclosed in the income tax return. Consequently the onus in regard thereto for the period being less than 182 days stands discharged. Referring to the said para it was submitted that the Remand Report was made available to the assessee who has filed re-joinder. It was submitted that the Remand Report also states that notarized copies of old passport were refilled before the AO. Accordingly the arguments of the Ld. CIT DR that in the absence of the original passport which was lost in London on 04.02.2009 which fact is supported by the letter of London Lost Office dated 24.02.2009 in the face of the Remand Report which accepts that the notarized copies of the old passport were filed becomes an unnecessary doubt. It was submitted that the original passport was produced before the Intelligence Wing and the mere fact that it is not recorded in their finding in the facts of the case does not unsettle the settled position in regard to the residential status as contemporaneous evidence by way of returns filed over the years accompanied by necessary evidence recording the period of stay in India in each year from Assessment year 1999-2000 onwards have been filed in due course definitely much before the date of the search which orders had become final cannot be ignored. For the said purpose, attention was invited to paper book page no-300, 309, 312, 314, 318 & 322.
19.13 Attention was also invited to Paper Book page No-333 which is correspondence with the Intelligence Unit dated 11.12.2007. Referring to the same it was pointed out that a reading of the letter addressed to the Investing Wing copy at page 334 would show that the assessee had carried out corrections pointed out by the ADI. For the said purpose first part of the letter dated 11.12.2007 page 333 and the last paras of the said letter at page 334 are reproduced for ready-reference:—
"This is with reference to our hearing at your good self's office, we would like to submit the details of stay in abroad along with copies of Passport of the assessee as required by your good self as evidence that the assessee is a non resident Indian during all the financial years 2000-01 to 2006-07 as he did not stayed 182 days or more in India during any of the financial year. Hence, the assessee is not a resident in India as per the provisions of section 6 of the Income Tax Act, 1961. Relevant portion of section 6 is reproduced as under :
... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... 
... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... ... 
It is further submitted that the assessee has already furnished the details of stay in India and abroad from financial year 1998-99 to 2005-06 in his computation of income filed along with return of income for the assessment year 2006-07. The minor difference in number of days as furnished earlier was due to the fact that there were some clerical and calculation error, which now rectified Details of stay in abroad for the financial year 2000-01 to 2006-07 along with coloured copies of passports held by the assessee are enclosed herewith as Annexure -
1-----
Keeping in view of the provisions of section 6 of the Income Tax Act, 1961 & its explanation and the fact that the assessee did not stay in India more than 181 days in any financial from 2000-01 to 2006-07, the assessee is not a resident of India and hence only liable to pay tax on income accrued or arise in India as per section 9 of the Income Tax Act, 1961." (Emphasis on the present proceedings)
19.14 The year-wise details alongwith specifying the specific page of the passport addressing the date of arrival and the date of departure and the no. of days stay it was submitted has all been addressed at page 335 to 341 which remain unassailed on record. It was his submission that the conclusion drawn by the CIT(A) at para 1.6 and the doubts addressed by the CIT DR stands adequately addressed by the same. It was re-emphasized that the AO has accepted the correctness of the period of stay in 2008-09 assessment year on the basis of original passport. The assessment year 1999-2000 to 2001-02 it was emphasized stand concluded in the status of NRI. The affidavit filed with the CIT(A) forwarded to the AO is a part of the remand proceedings. In these circumstances the arguments that the assessee has failed to discharge the onus of having stayed in India for less than 182 days in assessment year 1999-2000 to 2008-09 assessment years is not made out. It was also his submission that the arguments of the Ld. CIT DR that the CIT(A) has not addressed as to which clause of Explanation to section 6(1)(c) is applicable to the assessee is incorrect on facts as, it was emphasized that the CIT(A) has given a categoric finding, considering the material available on record in para 1.6 that the assessee is a non-resident in the year under consideration within the meaning of section 6(1)(c) r.w explanation (b) of the Income Tax Act, 1961. 
19.15 Ld. AR carried us through section 6 of the Income Tax Act, 1961 and on the basis of the same submitted that on a co-joint reading of explanation (b) of section 6(1)(c) it would be evident that it has three limbs (a) it is applicable to a citizen of India or a person of Indian origin within the meaning of explanation 2(e) or section 115(c); (b) who being outside India; and (c) comes to visit to India.
19.15.1 In the facts of the present case it was submitted there is no debate that the assessee satisfies the first limb as he is a citizen of India and is also a person of India origin. The assessee and the AO are at loggerheads it was submitted on the second limb i.e. "being outside India" as the provision encompasses that the benefit is available to a person settled abroad who comes to visit India.
19.15.2 It was submitted that the mere arguments that the assessee has been staying in India and visits UK, UAE etc; and the assessee has investments in India and has relatives including wife, son and daughter and has movable and immovable assets in India; is a director in various companies all these facts and arguments are of no relevance in the facts of the case as the criteria to be considered has been laid down by the Statute as only number of days. The law is very clear which holds that for considering the same it is only the duration of the stay in India which is the relevant criteria after being outside India is established. In the facts of the present case it was submitted that there is a plethora of documentary evidence in the nature of resident visa issued by UAE in favour of the assessee pursuant to the employment agreement acting on which due permission under FERA u/s 29 from RBI have been sought and acted upon; the evidence of having stayed abroad evidenced by lease agreement initially for one year which was renewed periodically and ultimately the assessee residing in a house owned by his company etc. sufficiently demonstrates that the assessee has been settled abroad permanently. For the said purpose attention was invited to Annexure E-2, E-3 & E-4. These are reproduced for ready-reference:—
	"(a)
	 
	Copy of Employment Contract dated 01.06.1998 with West Mead Holdings Ltd. effective.

	(b)
	 
	Copy of Passport No. A-2470845 for the period 26.02.1997 to 08.04.1999 issued at Delhi bearing 1st Residence Visa of UAE No. 2470845 dt. 28.07.1998 and entry stamp of immigration at UAE on 14.08.1998.

	(c)
	 
	Copy of application dated 10.08.1998 to Reserve Bank of India seeking their permission u/s 29 of FERA 1973 to retain assets in India after he leaves India for permanent settlement wherein the appellant informed the Reserve Bank of India of being granted a UAE resident visa bearing no. 2470845 dated 28.07.1998 and as also informing them of the intended date of departure from India with the intention of permanent settlement abroad being 14.08.1998.

	(d)
	 
	Copy of letter of Reserve Bank of India dated 08.09.1998 confirming receipt of aforesaid letter dated 10.08.1998 and directing the appellant to inform the change of status to the Bankers, Companies in which appellant was a Director.

	(e)
	 
	Copy of letter to Banks in confirmation that the present resident banking accounts in India were converted to non-resident accounts. All his foreign bank accounts specify his address as Dubai.

	(f)
	 
	Cost of Air Ticket to Dubai on 14.8.1998 was duly borne by the appellant and withdrawals reflected in the accounts.

	(g)
	 
	Initially appellant stayed at hotels till an accommodation was taken on lease at Apartment No. 230, Golden Sand -II, Dubai in term of lease Agreement placed on record.

	(h)
	 
	Copy of certificate or salary dated 08.12.2009 issued by West Mead Holding Ltd. ………….., 2004, which are supported by Bank advices ….Royal Bank of Canada confirming remittance and corresponding receipts in the accounts.

	(i)
	 
	Copy of Resident visa issued by UAE from time to time and currently being valid up to 2013.

	(j)
	 
	The appellant has been managing/conducting business in the names of various Companies abroad namely Fair Bridge Holdings Ltd., Cyprus; Kallister Trading Ltd., Cyprus; Kerswell Consultants Ltd. and Fair Bridge Estate Ltd. (Offshore) and he inter-alia owns a residential house in Dubai wherein the appellant resides. The particulars of these Companies were available publically in the share issue offering of Emaar MGF Ltd….. the residential status of the appellant in terms of Section 6 of the Income Tax Act, i.e. his physical presence in India. I have examined the documents placed on record, ….., I have no hesitation in holding that the appellant is settled and residing abroad and visits India for the purposes of monitoring/managing his investments and being with his family members from time."


19.15.3 It was submitted that as a result of this and taking note of more or less identical facts into consideration the Co-ordinate Bench in the case of Suresh Nanda v. Asstt. CIT [2012] 53 SOT 322/23 taxmann.com 386 (Delhi) alongwith the Cross Objections has held that the assessee residing abroad on visits to India the duration of which was less than 182 days continues to enjoy the status of NRI. In the said decision reliance has been placed upon the judgement of the Kerala High Court in the case of CIT v. O. Abdul Razak [2011] 337 ITR 350/198 Taxman 1/10 taxmann.com 4 which had held at para 8 that "going abroad for the purposes of employment only" means that the visit and stay abroad should not be for other purposes such as tourists; medical treatment; studies or vacation and is only for employment as has been considered by circular No-684 of CBDT. Referring to para 8.1 it was pointed out that it lays down that the basis for determination of residential status can be only number of days which are to be considered when an Indian citizen goes abroad for employment. Accordingly it was his submission that there can be no room to assume that the criteria is business investment and/or family ties in India.
19.16 The specific additions in the respective years for making the addition it was submitted is only on account of change of residential status as is found discussed in each of the assessment orders and is addressed in Annexure E-5 & E-6. It was emphasized that the only reason in para 10.3 of the assessment order for making the additions is that the accepted status of the assessee has been changed contrary to facts and law. Attention was invited to para 2.1 of the CIT(A) wherein reference is made to analysis of source of application of foreign funds since 2002-03 assessment year to 2008-09 assessment year wherein it was brought out that moneys remitted were not wholly out of foreign earning but also included borrowings abroad. The following contentions in regard thereto addressed in Annexure E-5 & E-6 was relied upon:—
"Assessee has remitted funds from his accounts abroad to his accounts in India out of accumulated past earning from salary, loans taken abroad.
Summary statement showing sources of foreign income/Borrowings/sale of Investments and corresponding remittances Refer Page Nos. 603-608 (Volume-3). Reliance placed on case of (i) Russian Technology Pvt Ltd. ITA Nos 4932, 4933, 5390, 5391 Dt. 12.4.2013 ITAT Del "H" Bench (ii) Dy. CIT  v. Finlay Corpn. Ltd. [2003] 86 ITD 626 (Delhi) ; Smt. Sushila Ramaswamy v. ACIT [2010] 37 SOT 146 ; held that Moneys remitted by Non-Residents whose identity is not in question thru their bank accounts outside India held to be Capital receipts [Para 11.6 pg 22 of Russian Tech.]
In view of the assessee being a Non-resident, the CIT(A) has correctly held the amount remitted of Rs. 7,70,71, 792/- from abroad has been correctly excluded as wrongly taxed by the AO. "
19.17 Inviting attention the Suresh Nanda (supra) of the Delhi High Court which has upheld the order of the ITAT and the judgement of the Kerala High Court in the case of O Abdul Razak (supra) alongwith the circular 684 of the CBDT it was emphasized that the following conclusions have been arrived at by the ITAT in its order in the case of Suresh Nanda (supra) (Copy filed at Annexure H1 to H 9 of the same paper book) which case it was re-emphasized has been upheld by the Jurisdictional High Court. The relevant portion extracted in Annexure F2 & F3 is reproduced hereunder for ready-reference:—
	"a.
	 
	Residential status is always determined for the Previous Year because the assessee has to determine the total income of the Previous Year only. In other words, as the tax is on the income of a particular Previous Year, the enquiry and determination of the residence qualification must confine to the facts obtaining in that Previous Year.

	b.
	 
	If a person is resident in India in a Previous Year in respect of any source of income, he shall be deemed to be resident in India in the Previous Year relevant to the Assessment Year in respect of each of his other sources of income.

	c.
	 
	Relevant Previous Year means, the Previous Year for which residential status is to be determined.

	d.
	 
	It is not necessary that the stay should be for a continuous period.

	e.
	 
	It is not necessary that the stay should be at one place in India.

	f.
	 
	A person may be resident of more than one country for any Previous Year.

	g.
	 
	Citizenship of a country and residential status of the country are two separate concepts. A person may be an Indian national/citizen but may not be a resident in India and vice versa.

	h. 
	 
	No. of days of stay in India determines the status.

	i.
	 
	Assessee can take any vocation in any of the countries.

	j.
	 
	During these years assessee had for more greater business engagements abroad as compared to India. Therefore, it cannot be assumed that he did not come from outside of India.

	k.
	 
	The Explanation (b) to section 6, the explanatory notes for this amendment as clarified by CBDT in this behalf also make the No. of days provisions very clear and unambiguous and leaves no room for interpretation. 

	l.
	 
	Even for the sake of arguments we accept the AO interpretation it leads to absurd result by making practically every non-resident as a resident in India. This does not seem to be the legislative intent behind this amendment as the mischief sought to be redressed by this amendment to reduce the hardship and not to increase the hardship by unsettling what is settled."


When the law mandates that an Indian Citizen can go abroad for the purpose of seeking employment or business, there is no room to misconstruction to assume that assesses larger presence/business investment/family ties are in India than abroad. This amounts to a guess work contrary to the settled propositions. Therefore, we are unable to agree with department that assessee was not visiting India from outside India. There is no restriction for number of days spent abroad. What the law mandates to look at the number of days stayed in India.
8.2 Similar view has been adopted by the Authority of Advance Rulings in the case of Dr. Virindra Kumar Raina (supra). Departmental authorities, except for interpreting the words in their own manner, have not relied on any case law on the issue of section 6(1) (c) and Explanation (b) specifically. Thus no judgment contrary to Hon'ble Kerala High Court has been cited by the Revenue. It is a trite law that in income tax proceedings the words shall be given plain and ordinary meaning and interpretation should be resorted only when the meaning is ambiguous. We are unable to see any ambiguity in these provisions. Hon'ble Kerala High Court has held that for determining the status as Non-Resident is to be decided in terms of No. of days of stay in India. Thus, the test of residence will be determined on the basis of number of days of stay in India and not by the interpretation adopted by the lower authorities in this case. It has not been disputed by the revenue that the number of days of the stay of assessee in India are less than 182 days. In these facts and circumstances the assessee's argument on this issue deserve to be upheld.
8.3 In view of the facts, circumstances and case laws cited and referred above on behalf of assessee we hold that the determinative test for the status of Non-resident being number of days of stay in India and in assessee's case in these three years, the days of stay being less than 182 days; the status to be applied in this case is to be held as Non-Resident as claimed by assessee. Thus, the assessee will be liable to tax on income accrued in India only. The assessee's grounds in this behalf are allowed.
19.18 Summing up this argument it was contended that notwithstanding the fact that the assessee has established its status over the years wherein complete disclosures for year to year has been made and para 3 of the Remand Report accepts that for 2007-08 and 2008-09 assessment years original passport was produced. It was contended that it is not the case of the Revenue that the secondary evidence relied upon for the years for which original passport was not available consisting of notarized copies was fraudulently obtained. It was emphasized that Notary is a public officer under the Notary Act, 1952 and in the performance of his duty the Notary certifies and authenticate the documents; maintains a record in its Register of the certificates and the documents certified as a true copy of original. Section 63 of the Indian Evidence Act 1872 it was submitted makes a reference to what is admissible evidence. Relying on Banarsi Das v. Maman Chand AIR 1992 Punj. & Har. 145; Jugraj Singh v. Jaswant Singh AIR 1967 Punj. & Har. 345 and K.A. Pradeep v. Branch Manager, Nedungadi Bank Ltd. AIR 2007 Ker. 269 it was contended that the secondary evidence which is duly notarized is a reliable evidence in the absence of primary evidence and the Courts have had an occasion to consider the said proposition in a plethora of decisions.
19.19 Reliance was also placed upon P.K. Pandiyan v. Komal [C.R.P. (PD) No. 3645 of 2007] Judgment rendered by the Madras High Court on 10.07.2008 copy of which is placed at pages 16-20 in Vol.-6 for the proposition that in terms of section 77 of the Indian Evidence Act permits production of certified copies as proof of contents of public documents or part of the public documents of which they purport to be copies of and section 79 of the Indian Evidence Act gives a statutory presumption with respect to the genuineness of the certified copies. Referring to the same it was submitted that the objection posed to reliance placed upon certified copy of the Power of Attorney objected to was not sustained by the Hon'ble High Court following the principle laid down by the Apex Court in the case of Kalyan Singh v. Smt. Chhoti AIR 1990 SC 396. 
19.20 Reliance was also placed upon the opinion of Jaswal Johnston LLP London solicitor regarding validity of the procedure followed in the report filed with Lost Property Office of London wherein the said solicitor has opined that based on prevailing law the correct procedure was followed and filing a police report was not required as a black taxi cab comes under the jurisdiction of TFL (Transport for London). The crimes which fall before the London Metropolitan Police it was submitted as per the website are specifically listed and loss has not been defined as a crime.
19.21 The reliance placed upon the decision of the Apex Court in the case of Bank of Bihar (supra) relied upon by the Ld. CIT DR in the facts of the present case it was submitted is of no help to the Revenue as the statute is very clear and judicial precedent thereon is available. The circular of the CBDT copy of which is placed at page 289-291 dated 10.06.1994 it was submitted is binding on the AO. 
19.22 Addressing the reason as to why the passport was notarized on 19.02.2007, the Ld. AR submitted that the assessee had appeared before the ADI on 11.12.2007 alongwith the original passport and photocopy thereof and the ADI required the assessee to file notarized copies of the original passport instead of merely filing photocopies of the original passport which was shown. The request it was stated on query was an oral request of the ADI but the fact remains that in pursuant thereto notarized copies were filed and the fact that passports were scrutinized by ADI is evident from the letter addressed to the said officer who pointed out some mistakes and which correction were carried out and again relied upon before the ADI who on scrutinizing was satisfied, as no infirmity has been pointed out by him. It was submitted that after scrutiny, discussions and consideration since nothing negative has been mentioned in the Appraisal Report it means that the ADI was satisfied with the claim of the assessee. The secondary evidence in the facts of the present case by way of notarized photocopy it was submitted cannot be discarded for which purpose reliance was placed on Smt. J. Yashoda v. Smt. K. Shobha Rani copy filed at pages 21-24 of Volume No-6 in appeal Civil 2060 of 2007 dated 19.04.2007 (section 65, 74 & 76). Reliance was also placed upon Shri Pratapmal Dharewa Dadabari Trust v. Ganpat Das rendered by the Rajasthan High Court, copy placed at pages 25-31 order dated 04.04.2013 in SBCWP No-1404/2012; M. Chandra v. M. Thangmathu AIR 2010 SCW 6362.
20. Addressing Ground No-3 of the department's appeal, attention was also invited to Dr. M.P. Konanhalli (supra) and Russian Technology Centre (P.) Ltd. v. Dy. CIT [2013] 145 ITD 88/37 taxmann.com 400 (Delhi) for the proposition that if income is already received outside India, the same cannot be taxed in India merely on account that it is brought in India by way of remittances. Reliance was also placed on the judgement of the Apex Court in the case of Keshav Mills Ltd. v. CIT [1953] 23 ITR 230 for the said proposition. Apart from that reliance was placed upon Dy. CIT v. Finlay Corpn. Ltd. [2003] 86 ITD 626 and Smt. Susila Ramasamy v. Asstt. CIT [2010] 37 SOT 146 (Chennai)(URO). 
21. Accordingly it was his prayer that the Cos filed may be allowed and the department's appeals be dismissed.
22. In reply the LD. CIT DR submitted that the facts in the case of Suresh Nanda are entirely different. Referring to the same it was submitted that the said decision would not apply as non-production of the passport was not an issue there and secondly Suresh Nanda was outside India and involved in business abroad. Even otherwise it was contended the decision of the Delhi High Court would not apply as the Hon'ble High Court has simply dismissed the Revenue's appeal holding that no question of law arose from the order of the Tribunal.
22.1 It was also his submission that reliance placed on letter dated 10.08.1998 under FERA filed u/s 29 (Assessee's Paper Book page 95) is of no relevance as the residential status for FERA purposes is different from the provisions of the section 6 of the Income Tax Act.
22.2 In regard to the hiring of the apartment it was submission that firstly copy made available is signed by the lessor and at best would throw light only for 2000-01 assessment year. Ld. AR intervened on behalf of the assessee stating that the same was renewed and copies of renewal are available on record and infact thereafter the assessee has lived in the house owned by his company evidenced from the address in the passport.
22.3 Similarly the claim that right from 1999-2000 assessment year , the assessee has been filing its return as a non-resident India it was submitted is of no relevance as the returns were finalized u/s 143(1) and not under scrutiny. Moreover the same were not accompanied by the copy of the passport. For similar reasons the arguments that disclosure of stay over the period of time has been made in the normal course much before the date of search it was submitted are not relevant evidences.
22.4 It was his stand that the claim of the assessee that he left India in terms of employment contract with Westmead Holdings Ltd. cannot be accepted as the assessee has had a long association with Mr. John Ronald Macinnes since 1998 and reliance by the assessee has been placed upon contract with Rintra Cont which lasted 1993-98 accordingly Mr. John Ronald Macinnes with the aid of his company accommodated the assessee and the contract it was submitted was not genuine.
22.5 The arguments that in 2011-12 assessment year, the AO has accepted the status as NRI it was argued is also of no consequence secondly judicial propriety may have persuaded the AO to hold so.
22.6 Referring to section 6 of the Income Tax Act, 1961, it was emphasized that it refers only to visit and not multiple visits and the expansion of the term by the Circular No-684 of the CBDT is contrary to the legislative intent.
22.7 The claim that the notarized document was filed on the direction of the ADI, it was stated is not borne out from record. The claim that the expired passport was lost in a black cab (taxi) it was argued has come out for the first time in the opinion of the solicitor Jaswal Johnston LLP 20.08.2014. The burden accordingly to prove that the assessee was NRI was not discharged and reliance placed upon B.K. Dhote (supra) is misplaced and instead the principle laid down by the Apex Court in the case of Moosa S. Madha & Azam S. Madha (supra) which is a judgement of 3 judges Bench would fully apply.
22.8 The evidence by way of a notarized document it was submitted is not the primary evidence and contemporaneous evidence like air tickets correspondence with Indian High Commission for being issued a fresh passport and other such contemporaneous date as opposed to notarized photocopy of the passport would have been more relevant evidence.
22.9 It was submitted that section 6 apart from being a deeming provision is also a charging section and hence interpretation has to be such whereby charge is not defeated.
23. Accordingly it was submitted that the COs be dismissed and the departmental appeals may be allowed. In the alternative it was his request the issue may be restored in the interests of justice.
24. We have heard the rival submissions and perused the material available on record. It is seen that the oral arguments in the present appeals were spread over on various dates. The oral arguments were further supplemented by written submissions/synopsis etc. which were frequently sought to be modified. In view of the multiplicity of the arguments advanced by the parties before the Bench it would be appropriate to first determine the issues which arise for our consideration in the present appeals and the Cross Objections filed.
24.1 Considering the arguments and the material available on record in the context of the grounds raised by the respective parties, we find that in order to address the same, finding on the following issues on facts and law framed by us is warranted in the present proceedings:—
Issue (1) Whether departmental objections in the present proceedings to Sh. Siddharth Sareen filing Cross-objections as legal heir of Late Sh. Sudhir Sareen are maintainable?
Issue (2) Whether the delay of 855 days in filing of the Cross-objections can be condoned in each of the years on the facts of the case?
Issue (3) Whether the Cross-objections have to be allowed in the respective years where admittedly no incriminating material was found during the search conducted upon the assessee or for considering the entire factual material the conclusion there on should be deferred for the time being?
Issue (4) Whether the status of the assessee can be varied for 2002-03 to 2008-09 assessment years where admittedly no incriminating material was found?
Issue (5) In case the Cross Objection of the assessee is not allowed, then whether the department appeals are to be allowed on facts where for 2002-03 to 2006-07 assessment years admittedly original passport was not produced by the assessee, whereas the finding in the impugned order is based on the lead order passed by the CIT(A) in 2008-09 assessment years where original passport was available?
Issue (6) Whether the departmental appeals in 2007-08 and 2008-09 assessment years can be allowed in the facts of the case?
Issue (7) If the answer to issue in issues in Serial No-5 and 6 are in the negative then can the additions made in the years under consideration be sustained?
25. Having framed, the above questions, we now set out to consider the first of these, namely whether the departmental objections are sustainable in regard to filing of the cross-objections by Sh. Siddharth Sareen. On a consideration of the detailed arguments and evidences relied upon by the parties which we have brought out in great detail in the earlier part of this order, we hold that the objections of the Ld. CIT DR on facts are not maintainable. Not only the fact that no effort has been made by the Ld. CIT DR to bring the so called correct legal heirs on record by way of providing the Registry with the correct names of the legal heirs of Sh. Sudhir Sareen acceptable to the Revenue. It is also seen that no attempt in response to letter dated 20.05.2013 of Sh. Siddharth Sareen resulting that he be impleaded as legal heir in the departmental appeal has been attempted to bring the correct legal heirs. The copy of the said letter as per record has been filed in the DRs office as per stamp of the Departmental Representatives Officer affixed thereon dt. 21.05.2013. On the contrary the record shows that the return filed for Late. Sh. Sudhir Sareen by Sh. Siddharth Sareen as legal heir in 2013-14 (copy available at page 19 of CO paper book-2) has been accepted by the AO as would be evident from copy of the assessment order passed u/s 143(3) for 2011-12 after bringing Sh. Siddharth Sareen on record. The said fact supports the conclusion that Sh. Siddharth Sareen has already been taken as the legal heir of the Late Sh. Sudhir Sareen by the AO himself. No effort has been made by the Ld. CIT DR in the pro-longed hearing spread over for almost three months to controvert the claims of the Ld. AR. No efforts have been made as per record to obtain comments from the AO to show that Sh. Siddharth Sareen is not the sole legal heir. Raising of arguments dehors the facts is of no avail. No argument on fact has been advanced to contend that the will dated 14.07.2010 copy of which had been filed alongwith the letter dated 20.05.2013 addressed to the Registry has been contested by the daughters or the wife of Late Sh. Sudhir Sareen. Infact certificate dated 01.06.2014 of Smt. Sunita Sareen, wife of the deceased authorizing Sh. Siddharth Sareen to act, represent, in Courts etc. has been placed the record. The said document was filed in the course of the hearing and the Ld. AR by way of abundant caution was also required to file proof of the properties devolving on Sh. Siddharth Sareen in pursuance to the Will which were also filed. It is further seen as per paper book 2 appears in page 21 the CO filed that letter dated 25.06.2013 addressed by Ld. AR informing the DCIT/DCWT of the demise of Sh. Sudhir Sareen with the request to bring Sh. Siddharth Sareen as his legal heir on record. The said request was acted upon and assessment was concluded after bringing Sh. Siddharth Sareen as legal heir on record by the AO. In view of these facts and evidences the arguments of the Ld. CIT DR dehors facts cannot be accepted. Sh. Siddharth Sareen is accordingly taken as the sole legal heir of the Late Sh. Sudhir Sareen in the absence of any fact or evidence to the contrary placed on record by the Ld. CIT DR.
25.1 Accordingly the first issue is answered in the negative the departmental objections on facts are found to be not sustainable.
26. Addressing the next question posed by us whether on facts the delay of 855 days in filing the cross-objections can be condoned or not, we find on considering the explanation offered, judicial precedent and the arguments of the respective parties on facts that the assessee was prevented by sufficient cause on account of which the delay has occurred. The delay accordingly of 855 days in filing the CO, we hold deserves to be condoned. The arguments of the respective parties and the judicial precedent relied upon have all been taken into consideration. Not only the judicial precedent in the case of Siddharth Sareen as considered by the Co-ordinate Bench in its order dated 11.04.2014 (copy available at para 12-16 in paper book No-1 in CO filed) supports such a conclusion, but even, on consideration of the peculiar facts and circumstances of the case, we find no good reason why the same should not be condoned. The argument of the Ld. CIT DR that the Co-ordinate Bench did not consider the judgement referred to by the Ld. CIT DR rendered by the Apex Court in the case of Living Media India Ltd. (supra) in the facts of the present case is of no help. The said decision it is seen has been passed on a consideration of the peculiar facts and circumstances as were available before the Hon'ble Apex Court. On considering the said judgement, we are of the view that it does not support the department's objections on facts. In the facts of that case, the appellant was the Government department and for the delay there was no proper explanation offered before the Apex Court. In these peculiar facts the Hon'ble Apex Court dismissed the appeal. The argument of the Ld. CIT DR that the decisions by the Co-ordinate Bench in the case of MGF Automobiles Ltd. (supra) and Kusum Gupta pronounced on June 2013 and March 2013 respectively have been available in the public domain for quite some time and merely because the assessee was physically ill and was not mentally incapacitated so as to file the COs in time is an argument which we decline to address. Suffice it to say the objections could have been worded more happily and are not in good taste. Without commenting on the same, we are inclined to accept the arguments of the Ld. AR that an assessee suffering from a prolonged illness who finally does expire would necessarily be more concerned with doctor's appointments then legal appointments. The pre-occupation with health as opposed to legal affairs is not an unreasonable explanation in the peculiar facts of the case. The explanation on behalf of the son who comes on record as the legal heir in the peculiar facts of the present case after the demise of his father where tax matters were looked after by the father in his life time cannot be faulted for the delay in filing the COs as the death of a father after a prolonged illness would normally come as a shock to a son and the attention of Late Sh. Sudhir Sareen remaining engaged with doctors on his visit to India and other countries who finally expired in Singapore is a scenario where a family can legitimately argue that it was left in a state of loss, confusion and flux and there is no reason to disbelieve the legal heir that as soon as he became aware after sorting out the formalities that Cross Objections are required to be filed. We find that the arguments of the Ld. CIT DR that Sh. Sudhir Sareen was only physically unwell which did not make him mentally incapacitated as a little out of sync with how families are normally bound by emotions of love, care and consideration. The scenario of a family battling with natural tragedies on account of illness and subsequent demise resulting in a period of grieving, confusion and loss cannot be expected to exhibit a level of alertness towards its financial affairs. To presume to the contrary atleast in the Indian context is a little far-fetched. Accordingly for the reasons given herein above we find ourselves unable to accept the arguments of the Ld. CIT DR. Notwithstanding the fact that the issue is stated to be covered in favour of the assessee by the decision of the Co-ordinate Bench in the case of Sh. Siddharth Sareen himself. The conclusion accordingly to condone the delay is based not only on the peculiar facts and circumstances of the case but also following the judicial precedent relied upon. The decision relied upon by the Revenue (Living Media) on facts we hold to be inapplicable and fact specific as there no proper explanation was offered by a Government Department.
26.1 The answer to Issue No-2 accordingly is in the affirmative and the delay of 855 days in filing the Cross objection is condoned.
27. The third issue which falls for our consideration is whether where admittedly no incriminating material was found in the search conducted upon the assessee can the Cross objections of the assessee be allowed. The arguments of the respective parties on facts alongwith reliance placed on the decisions cited in support of their respective claims have been addressed in the earlier part of this order in great detail. Accordingly repetition of the same is refrained from suffice it to say that all the decisions cited have been taken into consideration even if reference specifically in the following paras is not being made to them. In the COs filed the stand of the assessee not disputed by the Revenue has been that the assessment order in each of the years in 2002-03 assessment year to 2005-06 assessment year brings out the common fact in para 10.2 and 10.3 (and para 10.4 in 2004-05 and 2005-06 assessment year) that the additions are made solely on account of the change of status from NRI to resident. It is an admitted fact that no document was found in the course of the search conducted.
27.1 Apart from this as per record which is also not disputed the assessments for 2002-03 to 2005-06 assessment years stood concluded as in some years intimation u/s 143(1) is available on record and in all the cases the last date for issuance of notice u/s 143(2) has since long passed. These facts are available on record and have not been disputed by the department. The only argument raised is that these were not scrutiny assessments. The judicial precedent in the case of Siddharth Sareen (supra) by way of the order dated 11.04.2014 by the Co-ordinate Bench is available on record which has considered the decision of the Co-ordinate Benches in the case of MGF Automobile Ltd. (supra); ACIT v. Pradeep Kumar (supra); Kusum Gupta (supra). Apart from that before us reliance has been placed amongst others on the following decisions Dy. CIT v. Gunvardhan Vyapaar (P.) Ltd. [IT Appeal Nos. 4667 & 4668 (Delhi) of 2012, dated 30-4-2014] (copy in the CO Paper Book 2 page 25-35) order dated 16.01.2014 in Sanjay Aggarwal v. Dy. CIT [2014] 150 ITD 692/47 taxmann.com 210 (Delhi); Manoj Narain Aggarwal and V.K. Fiscal Services Pvt. Ltd. at pages 36-61 and 62-89 respectively alongwith decisions of the Hon'ble Rajasthan High Court in the case of Jai Steel (India) v. Asstt. CIT [2013] 219 Taxman 223/36 taxmann.com 523 and Bombay High Court in CIT (Central) v. Murli Agro Products Ltd. [2014] 49 taxmann.com 172 all these decisions have been taken into consideration. The Ld. CIT DR on the other hand has relied upon SSP Aviation (supra); Chetan Das Lachman Dass (supra); and Filatex India Ltd. v. CIT [2014] 49 taxmann.com 465 (Delhi) and CIT v. Raj Kumar Arora [2014] 367 ITR 517/52 taxmann.com 172 (All.) amongst others which also have been taken into consideration.
27.2 The decision rendered by the Delhi High Court dated 14.07.2014 in the case of Filatex India Ltd. (supra) it is stated to be distinguishable by the Ld. AR on facts as it is based on peculiar facts of that case. The facts it is argued are entirely distinguishable as would be evident from para 2 of the said judgement wherein the additions are stated to be based on incriminating material found in the course of the search which was an admitted fact in that case and in the facts of the present case it was submitted the admitted fact is that nothing incriminating was found in the search conducted on 12.09.2007. Apart from this it was submitted that there was also a statement of one Mr. Sanjay Aggarwal, G.M. (Marketing) of Filatex in the facts of that case on the basis of which the additions were made. All these material facts it was submitted are found to be missing in the present proceedings.
27.3 Similarly the decision of the Allahabad High Court in the case of Raj Kumar Arora (supra) it was submitted is on facts which are entirely distinguishable and on the contrary it has been submitted that not only Sh. Siddharth Sareen's own case on facts is available on record but there is also the decision of the Rajasthan High Court in the case of Jai Steel India (supra) and of the Nagpur Bench of the Bombay High Court in Murli Agro Products. Ltd. (supra) The following paras in the decision of Murli Agro Products Ltd. (supra) was relied upon:—
"10. Thus on a plain reading of Section 153A of the Income-Tax Act, it becomes clear that on initiation of proceedings under Section 153A, it is only the assessment/reassessment proceedings that are pending on the date of conducting search under Section 132 or making requisition under Section 132A of the Act stand abated and not the assessments/reassessments already finalized for those assessment years covered under Section 153A of the Act. By a circular No.8 of 2003 dated 18.09.2003 (See 263 ITR (St) 61 at 107) the CBDT has clarified that on initiation of proceedings under Section 153A, the proceedings pending in appeal, revision or rectification proceedings against finalized assessment/reassessment shall not abate. It is only because, the finalized assessment/reassessments do not abate, the appeal, revision or rectification pending against finalized assessments/reassessments would not abate. Therefore, the argument of the revenue, that on initiation of proceedings under section 153A, the assessments/reassessments finalized for the assessment years covered under Section 153A of the Income Tax Act stand abated cannot be accepted. Similarly on annulment of assessment made under Section 153A(1) what stand revived is the pending assessment/reassessment proceedings which stood abated as per section 153A(1).
11. In the present case, as contended by Shri Mani, learned counsel for the assessee, the assessment for the assessment year 1998-99 was finalized on 29.12.2000 and search was conducted thereafter on 3.12.2003. Therefore, in the facts of the present case, initiation of proceedings under Section 153A would not affect the assessment finalized on 29.12.2000.
12. Once it is held that the assessment finalized on 29.12.2000 has attained finality, then the deduction allowed under section 80HHC of the Income Tax Act as well as the loss computed under the assessment dated 29.12.2000 would attain finality. In such a case, the AO while passing the independent assessment order under section 153A read with section 143(3) of the I.T. Act could not have disturbed the assessment/reassessment order which has attained finality, unless the materials gathered in the course of the proceedings under Section 153A of the Income Tax Act establish that the reliefs granted under the finalized assessment/reassessment were contrary to the facts unearthed during the course of 153A proceedings."
27.4 It has been argued that the decision in SSP Aviation (supra) relied upon by the Revenue is in the context of section 153C and is not relevant to section 153A as has been considered by various Benches namely Sanjay Aggarwal and decision of the Delhi High Court in the case of Chetan Dass Lachman Das (supra) has also been considered in Atal Barot v. Dy. CIT [2014] 65 SOT 83/44 taxmann.com 167 (Mum.) and Sanjay Aggarwal (supra) (Delhi Bench) and infact is relied upon by the assessee also specifically para 11 of Chetan Das Lachman Das (supra) which has been also considered in Sanjay Aggarwal (supra) and Atul Barot case (supra) In the decision rendered by the Allahabad High Court it has been argued the decisions of the Rajasthan High Court and Mumbai High Court in Jai Steel India (supra) and Murli Agro Products Ltd. (supra) respectively have not been taken into consideration. Reliance accordingly was placed upon the decision of the Apex Court in the case of Vegetable Products for the proposition that where two views are possible if the views considered in Chetan Das Lachman Das (supra) of the Hon'ble Delhi High Court as considered in Sanjay Aggarwal's case and Atul Barot (supra) amongst others on one side and the decision in Filatex India Ltd. (supra) if it is considered to be contrary to the earlier decision notwithstanding the fact that the said decision is fact specific and distinguishiable even then the decisions in favour of the assessee rendered by the Nagpur Bench of the Mumbai High Court in Murli Agro Products Ltd. (supra) and Rajasthan High Court in Jai Steels India (supra) would mandate that the decision in favour of the assessee be taken.
27.5 The above proposition propounded appears to be acceptable however we by way of abundant caution would deem it appropriate to defer our decision on the issue and instead also consider the other issues framed by us in the present proceedings so as to address the departmental grievance and accordingly address this issue subsequently, if need be.
28. In view of the fact that the answer to the issue framed in issue number-3 has been left unanswered for the time being the answer to the issue framed in issue number-4 is postponed for the time being.
29. Proceeding to the issue framed in issue No-6 requiring us to consider whether in the facts and circumstances of the present case the departmental appeals in 2002-03 to 2006-07 assessment years are to be allowed keeping in mind the arguments of the Ld. CIT DR in urging that the Employment Agreement is sham and other related arguments including the major distinction of non availability of original passport from the lead order passed by the CIT(A) in 2008-09 assessment year where the original passport was available.
29.1 In order to address the same it is seen that the assessee has relied upon the following evidences addressed by way of chronological date wise events:- Late Sudhir Sareen.
	Late Sudhir Sareen
(Through Legal Heir Siddharth Sareen) ITA Nos. 3120-3126/2011 & 6411/2012 …G. Bench CHRONOLOGICAL DATE WISE EVENTS 

	Sl. No. 
	Date 
	Particulars 
	Paper Book page No. 

	1.
	01.06.1998
	Executed employment contract in London with West Mead Holdings Ltd. to join on 15.08.1998 at their office in UAE
	86-90(Vol.-1)

	2.
	01.06.1998
	Entry in passport for entering UK to execute the aforesaid agreement at London.
	93 (Vol.-1)

	3.
	28.07.1998
	First UAE resident visa granted and affixed in passport
	94 (Vol.-1)

	4.
	10.08.1998
	Letter to RBI seeking permission u/s 29 of FERA, informing them of intended departure under employment and to hold assets in India.
	95(Vol.-1)

	5.
	14.08.1998
	Left India and entered UAE as evidenced by entry stamp in passport and air ticket
	94(Vol.-1)

	6.
	08.09.1998
	Letter from RBI re change of status and directing assessee to inform bankers and companies in which shareholder
	111(Vol.-1)

	7.
	25.09.1998
	Intimation to bankers regarding change in status of bank accounts as non resident
	108-110 (Vol.-1)

	8.
	
	Salary certificates from West Mead Holdings Ltd.
	112-117(Vol.-1)

	9.
	03.03.1999
	Copy of lease deed of Appt. No. 230, Golden Sands, Dubai in evidence of residence/accommodation in Dubai
	149-150(Vol.-1)

	10.
	
	Residence Visas valid upto 2013
	292-205[Vol.2]

	11.
	26.07.1999
	Return of AY 1999-00 in status of NR which became final stated that assessee left on 14.08.1998
	296[Vol.2] [Period of stay of each year on pgs 300,309 312,314,318,322]

	12.
	
	Returns of AY 2000-01 to 2001-02 in status of NR filed which stated period of stay in each year and became final
	301-306 [Vol.2]

	13.
	
	Returns for AY 2002-03 to 2005-06 in status of NR filed stating period of stay in each year and asstt. Stood completed on 12.9.2007 [Dt of search]
	307-319 [Vol.2]

	14.
	
	Returns for AY 2006-07 & 2007-08 filed u/s 139 (1) in status of NR before dt. of search
	320-326[Vol.2]

	15.
	
	List of Companies owned & managed abroad by assessee incl. ownership of Residential houses in Dubai, London.
	Statement of A 615

	16.
	
	Attested copy of (i) passport nos Z-1384925 for the period 26.02.03 to 6.11.06 and (ii) passport nos Z-042469 for the period 9.4.99 to 25.02.03 were filed before AO.
	218-281 [Vol.2)

	17.
	
	Original produced before intelligence unit and attested copies filed.
	333-334 [Vol.2]

	18.
	
	Aforesaid two passports lost in London as confirmed by lost office
	342-343[Vol.2]

	19.
	
	Copy of affidavit dt. 21.04.2010
	651[Vol.2]

	20.
	
	Remand report dt. 25.06.2010 accepting examination of original passport issued on 7.11.06 and accepting period of stay in India
	637-644[Vol.4]

	21.
	Gr. No.3
	Statement of Foreign sources/Remittances into India
	603-608 [Vol.3]

	22.
	
	Detail of income earned abroad and remitted to India with bank advice
	507-509 [Vol.3] 510-572

	23.
	
	
	


29.2 The Ld. CIT DR's case on the other hand it is seen has been that firstly the original passport has not been produced in these years; secondly the notarized photocopy of the original passport is self-serving document as it has not as per record been sought by the ADI; thirdly even if it is sought by the ADI it has no evidentiary value; fourthly the CIT(A)'s conclusion in para 1.4.5 in the lead order that the period of stay was verified by the Intelligence Wing of Department is incorrect on facts; fifthly the claim of loss of passport was not genuine and also in support of the claim no evidence of correspondence with the High Commission of India/London has been filed for issuance of fresh passport which would have been necessary had the claim been bonafide; sixthly the salary certificates are "solicited" documents; seventhly the Lost Passport Office letter is also for insurance purposes and as such solicited; further the identity of Sh. John Ronald Macinnes was initially questioned and thereafter when the Ld. AR referring to photocopy of his Canadian passport and related documents established that he is the beneficial owner of M/s Westmead Holdings the Ld. CIT DR stated that Mr. John Ronald Maccines because of his long association with the assessee had created a façade by aiding and accommodating the assessee by offering him employment in order to hoodwink the department; and lastly the clinching contemporaneous evidence was stated to be missing.
29.3 In the light of the above departmental objections to the evidence relied upon in support of the impugned order considering first the initial departmental objection which was subsequently modified we on considering the unassailed material available on record dismiss the initial departmental objection and hold that the identity of Mr. John Ronald Maccines as a Canadian citizen as beneficial owner of Westmead Holding stands proved.
29.4 Considering the departmental objections as to why the employment was offered to the assessee and the assertions that the assessee had created a façade with the help of Mr. John Ronald Maccines who had aided and accommodated the assessee for nefarious reasons we find looking at the evidences, arguments and undisputed facts on record that the departmental objections and reasoning cannot be sustained. The long past history of the asessee not only with Mr. John Ronald Maccines related companies but even other unrelated multi-national companies addressing the experience, knowledge, exposure and understanding stands unassailed on record. The facts and submissions advanced before the AO vide letter dated 17.12.2009 at pages 28 to 41 stands unrebutted on record. The argument that due to the past over 20 years of experience in dealing with commodities, petroleum products, fertilizers etc. as consultant in India for business in India, Far East, South East etc. and the consequent decision of Mr. John Ronald Maccines to offer employment to the assessee as its C.E.O at Dubai and thus entering into an Agreement at London in the absence of any material to the contrary can not be doubted.
29.4.1 The related arguments that the agreement signed in London by an Indian and Canadian citizen per se by itself raises no doubts as the place of signing of documents settled either at mutual convenience or at the convenience of only one party does not negatively reflect on the contents of the agreements. 
29.4.2 Similarly the departure of the assessee immediately one day before the signing of the agreement keeping the rationale of the explanation in mind offered by the Ld. AR which is also an accepted fact that Indian time is 5.30 hours ahead of London time also does not lead to any doubt about the authenticity of the agreement.
29.4.3 As observed the subsequent arguments of the Ld. CIT DR when confronted with the documents establishing past history with Mr. John Ronald Maccines and the assessee wherein the Ld. CIT DR changed his stance from objecting to the agreement entered into with an unknown person to an agreement entered into with a known person having past established history of business relations urging that it is an accommodation on the part of Mr. John Ronald Maccines, it is seen is without any basis or evidence. In view of the demonstrated knowledge and experience with the working of the assessee as a consultant with concerns where Mr. John Ronald Maccines was also a director the prudence of business decision to engage such a consultant appears to be a very logical act and decision. Infact we donot see how in the presence of the documentary evidence available on record why Mr. John Ronald Maccines should have denied himself the opportunity to utilize the India specific knowledge of the assessee. Nothing has been placed on record by the Revenue that the late assessee's performance as a consultant in India did not inspire any confidence in the claim of being offered a genuine employment. The decision to trust such a person by someone who has seen the late assessee's performance so as to appoint him as a C.E.O at Dubai on a salary in the facts f the present case demonstrates the genuineness of the claim and does not show that the arrangement was a sham. Nothing has been placed in order to assail the expertise, acumen and past performance of the late assessee. On the contrary the Revenue has argued cluelessly on all possible angles based on suspicions without referring to material on record to justify the action of the AO.
29.4.4 The arguments that the salary certificate for different years carry the same dates and are signed in London and being "solicited" documents should be discarded has been answered by the Ld. AR adequately. It has been submitted that the salary certificates were requested for by the assessee stating that considering the period and the amounts as per record these may be issued for record. As such merely because it is issued on assessee's request it has been submitted it does not by itself show that the contents thereof are not correct. The assessee has placed on record all along the details of the remittances made to the salary account from the Westmead Holding and the same have not been controverted by the department. Accordingly we hold that in the absence of any material to the contrary the authenticity of the salary certificates stands unchallenged.
29.4.5 On considering the entire gamut of arguments, facts on record and the evidence on record we do not find any merit in the arguments of the Ld. CIT DR that the contract of employment was not genuine.
29.5 The next issue which we are required to consider expressing the grievance of the Revenue is whether on facts the claim of loss of original expired passport at London on 04.02.2009 is bonafide or is the claim of loss of passport on facts has to be rejected.
29.5.1 The department it is seen has objected to the claim being bonafide on the grounds that the letter dated 24 Feb. 2009 of the Lost Property Officer is a "solicited" document for the purposes of insurance and more importantly no police complaint in regard to its loss has been lodged; apart from it contemporaneous evidence of correspondence addressed to the Indian High Commission for issuance of a fresh passport has also not been filed by the assessee.
29.5.2 Giving our consideration to the said objections we find on considering the arguments and the material available on record including the opinion of the Solicitor Mr Jaswal Johnston LLP that the claim of loss of passport in London appears to be bonafide. The opinion of the London Solicitor supports the assessee's claim that the procedure followed in regard to the loss of the passport was the correct prevalent procedure. The argument that the Lost Property Officer is the designated authority for loss of belonging in London traffic, trains or black taxi and the website of the Metropolitan Police who functions under the Mayor of London as per the copy of the website available elaborates what is a crime and for loss of an expired passport the argument that police claim was not required to be lodged supports our conclusion.
29.5.3 The objection that the assessee has not brought on record any correspondence with the Indian High Commission in regard to issuance of a fresh passport stands addressed from the record itself as the assessee was admittedly already in possession of a fresh passport since earlier passports had expired and the fresh passport accordingly already stood issued from Dubai Consulate of the Indian High Commission dated 07.11.2006 on the basis of which as an Indian Non-resident the late assessee was staying at London. In these circumstances, the occasion to enter into correspondence with India High Commission at London for issuance of a fresh passport we find does not arise. Nothing in rebuttal to the stated position has been placed on record.
29.5.4 The arguments of the Ld. CIT DR that "black taxi cab" is being mentioned for the first time in the opinion sought from the London Solicitor is incorrect as in the reply addressed to the department in writing copy available on record the assessee specifically makes a mention of the loss of the briefcase containing expired passport etc. in a taxi in London in Feb. 2009.
29.5.5 Considering also the sequence of events and the cumulative evidences, facts and arguments on record which we shall address specifically considering the objections posed we hold that the claim of loss of the passport on facts is genuine and bonafide.
29.6 Addressing the availability of notarized photocopy of the original passport on record, it is seen as per the reply of the assessee dated 11.12.2007 addressed to the ADI post search (copy available at pages 333 to 334 at specific page 334) that response is made to some calculation mistakes of the number of days as per the dates mentioned in the passport which corrections were carried out and placed again before the ADI. The argument that it was necessitated as mistakes were noticed/pointed out by the ADI appears to be plausible. The argument that the original was shown in the post search inquiries supported by photocopies which were required to be notarized by the ADI orally in the presence of the various other material on record which we shall address subsequently also appears to be plausible. The arguments of the Ld. CIT DR that the documents were not legible for which purposes scanned copies were filed and the arguments that in the remand proceedings the copies may not have been legible have been adequately addressed by the Ld. AR who has submitted that if these were not eligible than how the arguments have been advanced by the Revenue that the number of days spent in India are almost half in a year and how the arguments have been advanced addressing the specific number of visits made to India in the respective years. Considering the stand of the parties before the Bench we are of the view that the photocopy of the original expired passport was notarized in response to the oral request of ADI cannot be doubted. The argument of the Ld. CIT DR that the CIT(A) at para 1.4.5 has given a finding that ADI has verified is also an incorrect argument as there is no such finding of the CIT(A) and it merely is a reproduction of the assessee's claim which on facts appears to be correct. On consideration we find that the objections of the Ld. AR that the arguments and the evidences are being advanced and read selectively by the department is taken note of and does to an extent appear to be correct.
29.7 Addressing the next objection of the Ld. CIT DR that the secondary evidence by way of notarized photocopy of the original passport inasmuch as it having no evidentiary value when considered in the light of Section 8 of the Notaries Act, 1952 which does not empower the notary to authenticate/certify a passport and the notary's powers are limited to the said Section r.w. section 2(a) of the Notary Act. These objections of the Ld. CIT DR have been responded to by the Ld. AR who has placed on the last date of hearing copy of the Notaries Rules 1956 made by the Central government in exercise of the powers conferred by section 15 of the Notaries Act 1952 highlighting that Rule 10 of the same which lays down the fees payable to a Notary for doing any notarial act under sub rule (l) thereof prescribes the fee for certifying copies of documents as true copies of the original etc. The Rules made under the Act it is seen addresses the departmental doubts. Our attention has also been invited to section 63 of the Indian Evidence Act which defines and illustrates secondary evidence as under:—
"Secondary evidence:- 
63. Secondary evidence means and includes:-
	(1)
	 
	certified copies given under the provisions hereinafter contained;

	(2)
	 
	copies made from the original by mechanical processes which in themselves ensure the accuracy of the copy, and copies compared with such copies;

	(3)
	 
	copies made from or compared with the original;

	(4)
	 
	counterparts of documents as against the parties who did not execute them;

	(5)
	 
	oral accounts of the contents of a document given by some person who has himself seen it.


Illustrations 
	(a)
	 
	A photograph of an original is secondary evidence of its contents, though the two have not been compared, if it is proved that the thing photographed was the original.

	(b)
	 
	A copy compared with a copy of a letter made by a copying machine is secondary evidence of the contents of the letter, if it is shown that the copy made by the copying machine was made from the original.

	(c)
	 
	A copy transcribed from a copy, but afterwards compared with the original, is secondary evidence; but the copy not so compared is not secondary evidence of the original, although the copy from which it was transcribed was compared with the original.

	(d)
	 
	Neither an oral account of a copy compared with the original, nor an oral account of a photograph or machine-copy of the original, is secondary evidence of the original.''


29.7.1 It is further seen that section 64 of the Indian Evidence Act mandates that documents must be proved by primary evidence except in cases mentioned hereinafter. Reference has been made to for purposes of the present proceedings to clause (c), (e) & (f) of section 65 of the Indian Evidence Act. These are reproduced hereunder for ready-reference:—
"Cases in which secondary evidence relating to documents may be given. 
65. Secondary evidence may be given of the existence, condition, or contents of a document in the following cases:—
	(a)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

	(b)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

	(c)
	 
	when the original has been destroyed or lost, or when the party offering evidence of its contents cannot, for any other reason not arising from his own default or neglect, produce it in reasonable time;

	(d)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

	(e)
	 
	when the original is a public document within the meaning of section 74;

	(f)
	 
	when the original is a document of which a certified copy is permitted by this Act, or by any other law in force in India, to be given in e evidence;

	(g)
	 
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ."


29.7.2 Our attention has also been invited to section 74 of the Indian Evidence Act which makes a reference to "public documents". Section 79 of the said Act raises a presumption that certified documents are genuine. On considering the relevant provisions we hold that as per section 17 of the Indian Passport Act, 1967 r.w.s. 74 of the Indian Evidence Act "passport" is a public document. Section 17 of the Indian Passports Act mandates that the passport at all times is the property of the Central Government. In the light of the above reasoning considering the arguments of the assessee and the fact that although Indian Evidence Act is not strictly applicable to the Income Tax proceedings, but, where the notarized copy of the passport is relied upon in a situation where the original passport admittedly is lost and is stated to have been produced before the ADI; in these circumstances, where the very same information; in regard to period and duration of stay in India; over the years is disclosed by way of filing of returns in due course in the status of NRI; which have been accepted in 143(1) proceedings; and no 143(2) notice have been issued right from 1999-2000 to 2008-09 assessment years we do not see how the secondary evidence so placed on record and relied upon can be discarded.
29.7.3 The said issue is answered in favour of the assessee not only on the above reasoning but also on the reasoning that in the relevant information duly filed by the assessee over the years, no fault is pointed out by the Revenue when collated with the record of the Revenue. On the contrary relying on the very same facts and figures it has been sought to be argued that these visits were from India to outside India and not by a person who was "outside India" to India. The frequency of the travel or the dates mentioned or the duration claimed by the assessee stands unrebutted on record. The arguments advanced by the Revenue in the context of the wordings "being outside India" and "visit" to India does not mean multiple visits as per the mandate of explanation (b) to section 6(1)(c) of the Income Tax Act shall be addressed separately and subsequently in the later portion of this order.
29.7.4 While coming to the said conclusion we have also seen and taken note of the contemporaneous evidences of Employment Agreement dated 01.06.1998 which we have held to be as genuine; the UAE resident Visa granted to the assessee on 28.07.1998; the letter dated 10.08.1998 addressed to the RBI seeking permission u/s 29 of the FERA Act informing of the assessee's intention to permanently depart to the UAE and the consequent arrangement of the financial affairs in India; arrival at Dubai on 14.08.1998; letter dated 08.09.1998 from RBI regarding change of status and directing the assessee to inform the bankers and the companies in which the assessee was a shareholder; letter dated 25.09.1998 intimating the banks of changed status of the assessee to NRI; salary certificates even though solicited whose authenticity has not been impinged by referring to the remittances in the bank accounts available on record; copy of the lease deed dated 03.03.1999 with M/s Arenco Real Estate which was stated to be relevant by the Ld. CIT DR for only one year and responded to by the Ld. AR that the lease has continually been renewed and the copy of the renewal of lease is available on record and subsequently staying in a house owned by a company in which the late assessee was a Director in Dubai; the returns filed in due course over the years right from 1999-2000 to 2005-06 assessment years which stood completed before the day of the search thus on a cumulative consideration of the entire factual material available on record, we find that the arguments of the Ld. CIT DR that in the absence of primary evidence reliance placed by the CIT(A) on secondary evidence is not justified on facts cannot be agreed with.
29.8 We have taken ourselves through the lead order pertaining to 2008-09 assessment years along with the facts available on record and given our serious consideration to the arguments advanced to the respective parties and come to the conclusion that the finding arrived at cannot be faulted with. However we shall address this issue in detail later on as before we address the lead order and its applicability to the assessment years wherein the original passport was not available, we are also required to address another overarching objection to the impugned order in all the years namely that on facts Explanation (b) to section 6(1)(c) has incorrectly been held applicable by the CIT(A).
29.9 The incorrect application has been canvassed by the Ld. CIT DR on the ground that in the facts of the present case according to the departmental stand the assessee cannot be said to fall in the category of "being outside India" as considered in explanation (b) to section 6(1)(c). The said assertion on facts by the Ld. CIT DR is not agreed to by us. The reason for so holding is found addressed from the earlier part of this order where we have addressed elaborately our reasons in holding that the assessee on account of a genuine business entered into Agreement with Mr. John Ronald Maccines and assessee shifted to Dubai in August 1998. The assessment years under consideration being 2002-03 to 2006-07 during which the stay in India as per record admittedly has been less than 182 days in each of the years as observed earlier the number of dates are not rebutted by the Revenue by any contrary evidence. All these facts and evidences have been taken into consideration and addressed at length in the earlier part of this order. Considering the judicial precedent relied upon the departmental objections that the assessee did not fall in the category of "being outside India" is held to be not sustainable.
29.10 The other overarching departmental objection to the incorrect application of Explanation (b) to section 6(1 )(c) has been that the legislative intent is "visit" which means a singular visit and not multiple visits as has been canvassed by the Ld. AR. On considering the relevant provisions and the judicial precedent by way of the order of the Co-ordinate Bench in Suresh Nanda's case (supra) which has been upheld by the Hon'ble High Court and others we find no merit in the departmental stand. The Hon'ble High Court it is seen was pleased to hold that no question of law arises and consequently dismissed the departmental appeal. The said decision it is seen adequately addresses the grievance posed by the Revenue. The distinguishing facts pointed out by the Ld. CIT DR that in the facts of that case the assessee was outside India due to business we hold is not a material fact as in the facts of the present case the late assessee was outside India on account of employment subsequently due to his own business. The said distinction would not detract from the applicability of the ratio decidendi that "visit" includes multiple visits as addressed by circular no-684 of the CBDT which is binding on the AO and the decision of Suresh Nanda (supra) which has considered the same. Similarly the distinction therein that original passport was available in the facts of that case is also not a relevant criteria to decide whether visit shall include multiple visits which issue has been addressed by the Co-ordinate Bench in their detailed finding which has been extracted in the earlier part of this order. Accordingly considering the facts of the present case and the principle laid down by the judgement of Three Judge Bench of the Hon'ble Apex Court in the case of Moosa S. Madha & Azam S. Madha (supra) which lays down the proposition that the initial burden is placed on the assessee to prove its case we hold that the initial burden placed on the assessee stands discharged and reliance placed on the judgement of the two Judges Bench in B.K. Dhote's case (supra) on facts is correctly made out.
29.11 The issue framed in Serial Number-5 accordingly is decided in assessee's favour.
30. Considering the facts, circumstances, reasoning and discussion in the earlier part of this order where admittedly the stay in India is less then 182 days in each of these two years, the issue framed in serial number (6) also has to be decided in favour of the assessee. It is seen that the only distinguishing fact in 2007-08 and 2008-09 assessment year was that the original passport issued at Dubai on 07.11.2006 by the Indian Consullate at Dubai was produced before the CIT(A) who had remanded the same to the AO. Since facts qua the duration are not rebutted and all other arguments remained the same as in the earlier years, accordingly for similar reasons the departmental appeals are dismissed.
30.1 The detailed reasons for coming to the conclusion that the impugned order for each of the years before us is upheld have been discussed in the earlier part of this order. The arguments that on facts the impugned orders in the remaining years have largely relied upon the finding in 2008-09 assessment years, where the presence in India each of the years is less than 182 days as per the chart reproduced in the assessment orders and also the lead order, which calculation remains unassailed on record on the basis of which addressing the specific grievance of the Revenue, we have held that the orders of the CIT(A) in the respective years deserve to be upheld. We have found no fault in the reasoning and the conclusion arrived at either in the lead order or in the specific impugned orders in the years under consideration.
31. The following reasoning, discussion and finding of the CIT(A) in 2008-09 assessment years which has been followed in the other years has been extracted from the lead order hereunder and followed by the CIT(A) in the earlier years is upheld by us:—
"1.4.6 Further, the Remand Report and submissions of A.O. were forwarded to the appellant who has filed rejoinder on record. "
1.5 The Ld. Counsel, Sh. U.N. Marwah, of the Appellant was emphatic in his assertion that, notwithstanding in this year where the original passport is available and has been verified by the A. O. who has accepted the statement of the appellant with respect to stay in India, there is overwhelming circumstantial evidence in the nature of returns filed prior to search, notarized copies of passports in respect of each of the earlier years upto 7.11.2006, evidence of permanent residence abroad substantiated by Visa Issued by UAE, sanction of RBI, address in the banking accounts, etc. in regard to the status of the Appellant being that of a non resident in each of the years commencing from A.Y. 2002-03 to 2007-08. Besides, the Ld. Counsel contended that the onus is upon the department to establish that the period(s) of stay in India exceed the permissible limits and for this proposition, the Ld. Counsel has relied on the decisions of the Hon 'ble Supreme Court in the case of CIT v. B.K. Dhote 66 ITR 457 and Moosa S. Madha & Azam S. Madha v. CIT 89 ITR 65 (SC).], where in the lordships have held that "in order that the appellant may be treated as resident in India, the onus of proving that the appellant was in India during the four preceding previous years in an aggregate of not less than 365 days and in the relevant previous year at any time, lies upon the department".
31.1 The following finding arrived at by the CIT(A) in para 1.6, is reproduced hereunder for ready-reference:—
"1.6 I have considered the facts of the case i.e., the assessment order of the A.O., submissions made by the Ld. Counsel of the Appellant, examined the copies of the returns filed, notarized copy of the Passport, the original Passport from the period 7.11.2006 onwards till date which has also been examined by the A.O. and period of stay as stated by the appellant during such period, which has been found to be correct.
I have personally perused the Appraisal Report, wherein it is clearly mentioned that the stay of the appellant in each of the years under appeal is loess than 180 days. It is apparent that the Investigation Unit in post search enquiry examined the original Passport with a view to determine the period of stay of the appellant in India for purposes of determining his residential status and have after critical examination recorded the said finding. In view of the facts available on record, the overwhelming evidence, circumstantial and factual, the findings recorded by the Investigation Unit and deriving support from the judicial decision, supra, I hold that the period of stay of the appellant during the previous year is 177 days as declared by the appellant and specified in the chart forming a part of the order of the A.O. Thus, the period of stay in the previous year being less than 182 days the status of the Appellant in the year in terms of Section 6(1)(c) read with Explanation (b) of the Income Tax Act is that of non-resident."
31.2 The arguments considered for the applicability of section 6 of the Income Tax Act alongwith the facts on record are found discussed in para 1.6.1 to para 1.7.2 in the lead order. The same are reproduced hereunder:—
"1.6.1 The A.O. has next recorded a finding to the effect that the appellant does not satisfy the conditions of "being outside India" specified in Explanation (b) for the reason that "Being outside India" indicate that the normal and ordinary place where the appellant stays is outside India. It is for the benefit of person settled abroad coming for a visit to India. His basis of forming the view that appellant is "not outside India" is for the following reasons :-
	(a)
	 
	Appellant has been staying in India for the approximately half of the year during every previous year for the last 10-15 years and the balance period he has stayed at different places such as U.K., UAE etc.

	(b)
	 
	Appellant is actively involved in business in India and his economic ties are visible that he has invested an amount of nearly Rs. 150 Crores in India.

	(c)
	 
	Has relatives settled in India including his wife, son and daughters.

	(d)
	 
	Has large investments movable/immovable in India including a residence.

	(e)
	 
	Is a Director in various Companies in India.

	(f)
	 
	Is trying to take shelter behind the tax provision in order to evade taxes, which is not permissible in law.


1.7 Shri U.N. Marwah, C.A., the learned Counsel of the appellant, has vehemently contended that the A.O. has without any basis or substance alleged that the appellant, despite all the documentary evidence in the nature of Resident Visa issued by UAE, permissions under FEMA, undertaking employment overseas, Managing businesses abroad, having facility of residential house earlier on lease and subsequently owned by one of the companies owned by him, is permanently settled in India and as such is not to be categorized as "being outside India". The ld. Counsel in support of his contention that the appellant is permanently settled/residing abroad has relied upon the following :-
	(a)
	 
	Copy of Employment Contract dated 01.06.1998 with West Mead Holdings Ltd. effective from 15.08.1998.

	(b)
	 
	Copy of Passport No. A - 2470845 for the period 26.02.1997 to 08.04.1999 issued at Delhi bearing the 1st Residence Visa of UAE No 2470845 dt. 28.07.1998 & entry stamp of Immigration at UAE on 14.08.1998.

	(c)
	 
	Copy of application dated 10.08.1998 addressed to Exchange Control Department, Reserve Bank of India seeking their permission u/s 29 of FERA 1973 to retain assets in India after he leaves India for permanent settlement, wherein the appellant informed the Reserve Bank of India of being granted a UAE resident visa bearing no. 2470845 dated 28.07.1998 and as also informing them of the intended date of departure from India with the intention of permanent settlement abroad being 14.08.1998.

	(d)
	 
	Copy of letter of Reserve Bank of India dated 08.09.1998 confirming receipt of aforesaid letter dated 10.08.1998 and directing the appellant to inform the change of status to the Bankers, Companies in which appellant was a Director.

	(e)
	 
	Copy of letter addressed to Banks in confirmation that the present resident banking accounts in India were converted to non-resident accounts. Further, all his foreign bank accounts specify his residence address as Dubai.

	(f)
	 
	Cost of Air Ticket to Dubai on 14.08.1998 was duly borne by the appellant and withdrawals reflected in the Accounts.

	(g)
	 
	Initially appellant stayed at hotels till an accommodation was taken on lease at Apartment No. 230, Golden Sand - II Dubai in term of lease Agreement placed on record.

	(h)
	 
	Copy of certificate of salary dated 08.12.2009 issued by West Mead Holding Ltd. confirming that they had paid salary including commission to the appellant for the period August, 1998 to December 2004, which are supported by Bank Advices of West Mead Holdings Ltd., through Royal Bank of Canada confirming remittance to the appellant and corresponding receipts in the accounts of appellant.

	(i)
	 
	Copy of Resident visa issued by UAE from time to time and currently being valid upto 2013.

	(j)
	 
	The appellant has been managing/conducting business in the names of various Companies abroad namely Fair Bridge Holdings Ltd., Cyprus; Kallister Trading Ltd., Cyprus; Kerswell Consultants Ltd. and Fair Bridge Estate Ltd. (Offshore) and he inter-alia owns a residential house in Dubai wherein the appellant resides. The particulars of these Companies were available publically in the share issue offering of Emaar MGF Ltd.


The Ld. Counsel argued that merely because the relatives are living in India and the appellant has substantial investments in India, including some of the immovable properties and the Companies were already owned at the time he was a resident of India. Directorships in Indian Companies does not and cannot form a basis of determining the residential status of the appellant, Shri Sudhir Sareen or for recording a finding that the appellant is settled abroad or not.
1.7.1 He impressed that the period of stay in India is the basis for determining the residential status of the appellant in terms of Section 6 of the Income Tax Act, i.e., his physical presence in India.
1.7.2 The A.O. after verification of the passport relating to the period 7/11/2006 to 31/3/2008 has himself admitted that the stay of the appellant in the said period (years) as stated by the appellant is correct, i.e. the period of stay during this year is 177 days which is less than 182 days. However, the A.O. has observed in the impugned assessment order that the appellant is primarily settled/residing in India and visits abroad with a limited purpose or intent of recording a finding that the appellant is "resident" in India and to tax moneys earned abroad and remitted/invested in India.'
31.3 It is seen that considering this the CIT(A) came to the following finding that the assessee was settled abroad :—
"1.8 I have examined the documents placed on record, contentions of the A.O. in the assessment order and the submissions of the Ld. Counsel supported by the documents submitted. After considering all the facts, I have no hesitation in holding that the appellant is settled and residing abroad and visits India for the purposes of monitoring/managing his investments and being with his family members from time to time.
1.8.1 The A.O. during the course of hearing, before me has reiterated his arguments as stated in the Assessment Order to the effect that the benefit of Explanation (b) is available only for one year, meaning of the word being outside India and has also submitted that by reading Explanation (b) to Section 6 of the Income Tax Act in so far as an Indian citizen and Persons of Indian Origin (PLO) are concerned the provision of Section 6 (1) (a) are redundant. He has submitted that if the language of Explanation (b) was transposed into the Section it would read as under :—
Section 6(1) (a) An individual is said to be resident in India, if he is (a) is in India in that year for a period/period(s) amounting 182 days or more (c) having within four year preceding that year being an India for 365 days or more and 60 days or more in that year (a case of Indian Citizen/PIO 60 days to be read as 182 days.
The A.O. thus argued that upon a reading of the aforesaid, the 182 days appearing in clause (a) is redundant and of no consequence, which could never have been the intention of the legislature. Thus, he submitted that his order holding that the appellant is a resident of India be upheld."
31.4 However the arguments of the Ld. AO were distinguished on facts and the applicability of the relevant provisions of the Act was submitted should be considered in the following manner :—
"In accordance with the provision aforesaid, the Ld. Counsel urged that the residential status based on the physical presence in India is divided into two categories :—
	(a)
	 
	The first year when an India citizen goes abroad to take up employment.

	(b)
	 
	Thereafter having taken up employment abroad/settled therein comes to India from time to time.


In the case of persons falling under category (a) above the residential status is governed by Section 6(1)(c) read with Explanation (a) i.e. if an individual in the first year of departure from India leaves India with the purpose of employment, then the status is to be determined under clause (c) by computing the following :—
	(a)
	 
	Been in India for 365 days or more in four years preceding the year of departure OR

	(b)
	 
	In India for a period of 182 days or more


In case of Individual falling under category (b), the Explanation (b) to Section 6(1)(c) is applicable after an individual having become non- resident in an earlier year resides/settled abroad.
Thus, the determination of residence status of an individual under section 6(1) may be summarized as follows:—
	(i)
	 
	If individual has stayed in India for a period of 182 days or more in any previous year he is a resident in India in that previous year OR

	(ii)
	 
	If he has stayed in India for a period of 60 days or more during any Previous year and 365 days or more during the four preceding previous years, he is a Resident in India in that previous year.

	(iii)
	 
	If both the above two conditions are not satisfied, he is a Non-Resident in India in that previous year."


31.5 The CIT(A considering the facts and the following judicial precedent decided the issue in assessee's favour:—
	(i)
	 
	Dr. M.P. Konan halli (supra)

	(ii)
	 
	Anurag Chaudhary, In re [2010] 322 ITR 293/190 Taxman 296 (AAR - New Delhi)

	(iii)
	 
	Circular No.684 dated 10.06.1994 

	(iv)
	 
	Vijay Mallya v. Asstt. CIT [2003] 263 ITR 41/133 Taxman 552 (Cal.)

	(v)
	 
	V.K. Ratti v. CIT [2008] 299 ITR 295/[2007] 165 Taxman 177 (Punj. & Har.)

	(vi)
	 
	Dhruv Choudhrie - Appeal No.90/08-09-CIT (Appeals)-XXIX, New Delhi


31.5.1 Cognizance was taken of the following decisions for the proposition that the circular of CBDT was binding on the AO:—
	1. 
	 
	Navnit Lal C. Javeri v. K.K. Sen Appellate Asstt. CIT [1965] 56 ITR 198 (SC)

	2. 
	 
	Shiva Kant Jha v. Union of India [2002] 256 ITR 563/122 Taxman 952 (Delhi)

	3. 
	 
	Pradip J. Mehta v. CIT [2008] 300 ITR 231/169 Taxman 454 (SC)

	4. 
	 
	UCO Bank v. CIT [1999] 237 ITR 889/104 Taxman 547 (SC)


31.5.2 Reliance was placed on the following decisions for the proposition that in the absence of ambiguity in the section there is no scope for resorting to interpretation:—
	(a)
	 
	CIT v. T.V. Sundaram Iyengar & Sons (P.) Ltd. [1975] 101 ITR 764 (SC)

	(b)
	 
	CIT v. Elphinstone Spg. & Wvg. Mills Co. Ltd. [1960] 40 ITR 142 (SC)CIT v. Motors & General Stores Ltd. [1967] 66 ITR 692 (SC)

	(c)
	 
	CIT v. Ajay Products Ltd. [1965] 55 ITR 741 (SC)

	(d)
	 
	Smt. Tarulata Shyam v. CIT [1977] 108 ITR 345 (SC)

	(e)
	 
	Keshavji Ravji & Co. v. CIT [1990] 183 ITR 1/49 Taxman 87 (SC)

	(f)
	 
	Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC)

	(g)
	 
	CIT v. Poddar Cement (P.) Ltd. [1997] 226 ITR 625/92 Taxman 541 (SC)

	(h)
	 
	CIT v. Shaan Finance (P.) Ltd. [1998] 231 ITR 308/97 Taxman 435 (SC)


31.6 Considering the arguments judicial precedent and the legal opinions of Mr. S.D. Kapilla, Adv. And two retired Chief Commissioner of Income Tax the CIT(A) on facts and the duration of the stay for the specific years in India as per chart extracted in para 1.3.7 in the impugned order which it is seen is identical to the assessee's claim as put forth before the AO in the respective years the issue was decided on fact and considering the judicial precedent he came to the following conclusion:—
"1.9 I have considered the arguments, submissions of both the A.O. and the Ld. Counsel. It is true that the legislature has been granting the benefit of extended stay to Indian Citizen/PIO's from time to time as a result that the period has been extended from 60 days to 90 days to 150 days and, thereafter, to 181 days with the principal objective of granting more time to stay during each of the frequent visits to India to Indian Citizens/PIO residing abroad to manage their affairs in India. This has been clearly brought out by the various Circulars by the Central Board of Direct Taxes at each relevant time. It is also settled law that the Circulars of the CBDT are binding on the Revenue Officers. Similarly, in case a provision of law is possible of two opinions/interpretation, the interpretations beneficial to the assessee is to be followed. I have also considered the various case laws directly on the subject cited by the Ld. Counsel particularly the case of Anurag Chaudhary, decided by the AAR, which clearly supports the case of the appellant.
1.9.1 I accordingly hold that the appellant is not a Resident of India in accordance with Section 6(1)(c) read with Explanation (b) even though his period of stay for each of the four preceding years exceeds 365 days yet in that previous year his period of stay in India is less than 181 days and as such the appellant is a Non-Resident. This finding is applicable and relevant for each of the Assessment Years from 2002-03 to 2008-09.
(iv) The appellant during the course of hearing before the A.O. had also contended that in view of the Double Taxation Agreement between India and the UAE, the income from salary is not taxable in India. He had also argue that the moneys is remitted to India were not out of income earned but of borrowings abroad. However, in view of my specific finding regarding Residential status of the appellant, this issue is not relevant for this year and as such is not being adjudicated.
1.9.2 Thus, in conclusion the appellant succeeds on the first ground of appeal as the status of the appellant is that of a non resident and not resident as the determined by A.O. Accordingly, the finding of the A.O. holding the appellant to be a resident and not a non resident of claimed is deleted. The status of the appellant be taken as Non Resident, as claimed, and the assessment order be modified/amended accordingly.
2.0 The second ground of appeal related to inclusion of the sum of Rs. 7,72,71,972/- comprising of Rs. 7,70,71,792/- being amounts remitted from abroad and a gift of Rs. 2,00,000/- to the maternal grand daughter Sesha Gupta out of his overseas bank account.
2.1 The appellant during the course of hearing filed an analysis of the source and application of foreign funds, since A.Y. 2002-03 to 2008-09 attaching therewith summary of the foreign bank account, to establish that the moneys remitted to India were not wholly out of foreign earnings but were also out of borrowings effected overseas. Complete copies of written submissions along with Paper Books as filed before me were also handed over to the A.O. to enable him to verify the Paper Book, and make his submissions in rebuttal to the arguments of the Counsel. However, since I have held that the appellant to be a Non-Resident, all moneys earned overseas are not taxable in India in terms of an in accordance with Section 5 of the I.T. Act. Accordingly, the addition made Rs. 7,72,71,972/- is deleted and the impugned assessment order may be amended accordingly."
32. In view of the detailed finding given herein above as a result of which the issues framed in the serial number (5) and (6) have been decided in assessee's favour and the departmental appeals stand dismissed. In view of the same, we find that the issue framed in serial numbers (3) becomes academic.
33. The status on facts of the present case determined by the CIT(A) as NRI has been upheld as departmental appeals have been dismissed as admittedly nothing has been found in the search. The status change accordingly on facts was not correctly made by the AO. The said action has not been upheld the issue framed in Serial Number (4) accordingly is decided in assessee's favour.
34. Since the additions deleted by the CIT(A) which stood made only on account of the status change made in the assessment order dehors facts and the Cross Objections filed are partly supportive of the impugned orders and the impugned orders in each of the years stands upheld in toto the Cross Objections filed are partly allowed and the issue framed in Serial Number (7) is answered in assessee's favour.
35. In the result the departmental appeals are dismissed and the COs are partly allowed.
JYOTI 

*In favour of assessee.
IT : Where upon discrepancies noticed in accounts of assessee during search, assessee surrendered income on account of excess cash and stock, however later retracted from statement and did not include amount of surrender in return of income, this being a clear case of concealment, penalty had been rightly levied under section 271(1)(c)
IT : Where application for admission of additional evidence had been submitted six years after assessment, without any credible evidence or explanation for delay in submitting application, rejection of application was justified
■■■
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Pankaj Jain, Sr. Adv. Divya Suri and Sachin Bhardwaj, Advs.  for the Appellant. 
JUDGMENT
 
Ajay Kumar Mittal, J. - The delay in refiling the appeal is condoned.
2. This appeal has been preferred by the assessee under section 260A of the Income-tax Act, 1961 (in short, "the Act"), against the order dated August 27, 2013, annexure A.22 passed by the Income-tax Appellate Tribunal, Chandigarh Bench "A" (in short, "the Tribunal") in I.T.A. No. 725/Chd/2011 for the assessment year 2007-08, claiming the following substantial questions of law :
"(i) Whether, under the facts and in the circumstances of the case, the penalty proceedings under section 271(1)(c) are distinct from the quantum proceedings under section 143(3), thus requiring independent examination and appreciation of material facts containing material particulars on the merits thereof ?
(ii) Whether, under the facts and in the circumstances of the case and on consideration of the additional evidences, the admission thereof for case adjudication is necessarily to be examined ?"
3. A few facts relevant for the decision of the controversy involved as narrated in the appeal may be noticed. The business of jewellery is being carried by the HUF under the name and style of Nikka Mal Babu Ram (JJ group) and the constitution of the group is, namely, Nikka Mal Babu Ram and Sons controlled by Shri Kamal Kant Jain and his son, Mandeep Jain; Nikka Mal Babu Ram and Sons (the Jewellery Arcade) run by Akhil Jain and Smt. Pooja Jain and Nikka Mal Babu Ram and Sons (JJ group) by the appellant, Jawahar Jain (HUF), and other coparcener, Rohit Jain, Neeraj Jain (Sons), proprietary concern of the appellant (HUF). The appellant was covered by action of search under section 132 of the Act on October 27, 2006. A consignment of gold belonging to the appellant being stock in trade (business asset) was received at the residence No. 67, Sector 8, Chandigarh, on October 26, 2006. The trading account dated October 27, 2006, at annexure A.2 was required to be prepared by the appellant during the search proceedings qua the value of stock of gold, diamond which had been valued by the respondent-Department. Surrender of Rs. 2.50 crores was made attributable to cash found, i.e., Rs. 50 lakhs, excess gold Rs. 75.34 lakhs, excess diamond (stock) Rs. 1.20 crores in the statement made under section 132(4) of the Act on October 30, 2006. Thereafter, jurisdiction over the appellant was transferred to the Deputy Commissioner of Income-tax (DCIT), Central Circle I, Chandigarh, under section 127 of the Act through order being effective from February 9, 2007, as a consequence of search. The assessment proceedings were initiated on June 24, 2007, through issuance of notice under section 142(1) of the Act for the preceding six years, namely, with effect from the assessment year 2001-02 onwards. Notice under section 153A of the Act was issued requiring the assessee for filing the return of income in consequence of the search proceedings. In pursuance thereof, return of income dated July 31, 2007, was filed at Rs. 1,06,48,173 containing the amount from regular sources of income amounting to Rs. 48,27,928 and the balance amount of Rs. 58,20,245 attributable to the discrepancies found and after reconciling with the corroborative material facts containing material particulars. A questionnaire was issued on June 4, 2008, to the assessee asking for reasons for variance of the declaration made being Rs. 2.50 crores whereas charged to tax was Rs. 58 lakhs. Written submissions were furnished by the appellant on December 26, 2006, submitting that chargeability was in consonance with the declaration made before the ADI conducting search proceedings. The appellant further submitted the written submissions before the respondent-Director of Investigation to the effect that having made reconciliation with corroborative material and on adopting the respondent-Department's valuation report dated November 8, 2006, at Rs. 5,25,94,746, the difference came to Rs. 57 lakhs qua diamond jewellery. Subsequently, the revised return of income was filed on December 2, 2008, declaring an income of Rs. 2,98,41,628 which included the amount of Rs. 48,41,628 from the regular sources of income and additionally Rs. 2.50 crores attributable for the discrepancies for the purpose of settling the controversy but the said return had been treated as non est being beyond the permitted period under section 139(5) of the Act which ended on March 31, 2008. The assessment was completed under section 143(3) read with section 153A of the Act on December 30, 2008, annexure A.13. The aforesaid assessment order was accepted and the tax was paid on December 8, 2008, annexure A.14 without having challenged the same in the appellate proceedings before the Commissioner of Income-tax (Appeals) ("the CIT(A)"), the Tribunal, etc. Penalty proceedings under section 271(1)(c) of the Act were initiated through notice issued on December 30, 2008, annexure A.15. Written submissions were furnished by the assessee. After examining the matter, penalty under section 271(1)(c) was levied on June 23, 2009, annexure A.18 at Rs. 67,75,500. The said order was challenged before the Commissioner of Income-tax (Appeals) by the assessee. Vide order dated May 26, 2011, annexure A.20, the Commissioner of Income-tax (Appeals) dismissed the appeal. Still not satisfied, the assessee filed an appeal before the Tribunal and prayer was made for admitting the additional evidences under rule 29 of the Income-tax (Appellate Tribunal) Rules, 1963. Vide order dated August 27, 2013, annexure A.22, the Tribunal dismissed the appeal, upholding the levy of penalty under section 271(1)(c) of the Act and rejecting the prayer for admission of additional evidences. Hence, the instant appeal by the assessee.
4. We have heard learned counsel for the appellant and perused the record.
5. A perusal of the application for additional evidence filed before the Tribunal (copy appended as annexure A.21) shows that the assessee had tried to produce affidavits of certain customers to show that it was their gold which was lying with the assessee. Further, through the additional evidence the stock of diamond jewellery lying with the assessee is sought to be established as belonging to the suppliers one of which was M/s. Ira Diamond. We find that not only these affidavits but also the statement of stock furnished by M/s. Ira Diamond are only a result of an afterthought and an attempt to show which otherwise does not appear to be existing on facts. The search was conducted at the premises of the assessee on October 27, 2006, and the assessee had made a statement on oath under section 132(4) of the Act on October 30, 2006. The assessee, while admitting unaccounted income of Rs. 2.5 crores, had, inter alia, stated as under :
"I have gone through the provisions and understood the same. I did consult my legal adviser on the said provisions. Therefore, I hereby state that the following assets have been found in excess than recorded in my regular books of account :
(i) Excess cash at home Rs. 50 lakhs
(ii) Excess gold stock of Rs. 75.34 lakhs M/s. Nikka Mal Babu Ram
(iii) Excess stock of diamond Rs. 1.20 crores
Therefore, I hereby admit an amount of Rs. 2.5 crores as income in excess of my regular income in the current year and I promise to pay the taxes voluntarily on the income of Rs. 2.5 crores in the current assessment year. I further request that the amount of Rs. 50 lakhs, which has been seized from my residence may be admitted towards payment of taxes."
The application for additional evidence producing certain documents so as to retract from the said statement was filed under rule 29 of the Income-tax (Appellate Tribunal) Rules, 1963, in 2012 after almost expiry of six years and that too during the course of penalty proceedings at the second appeal stage. The additions of unexplained income had been made by the Assessing Officer during the assessment proceedings and the assessee had accepted the tax liability and paid taxes amounting to Rs. 63,81,840 as no appeal was filed against the assessment order. In the revised return filed on December 2, 2008, the surrendered amount of Rs. 2.5 crores was shown therein when the assessee was cornered during the assessment proceedings. Even during the penalty proceedings before the Assessing Officer and the Commissioner of Income-tax (Appeals), there was nothing to show that the jewellery found at the premises of the assessee on October 27, 2006, was accounted money with the assessee. No satisfactory explanation had been furnished to demonstrate why the material sought to be produced now could not be produced earlier. Thus, in our opinion, in view of the above, the Tribunal was justified in rejecting the application for additional evidence filed by the assessee.
6. Adverting to the merits of the controversy, it may be noticed that the Assessing Officer, after appreciating the material evidence on record, concluded as under :
"I have carefully gone through the submissions offered by the assessee and found that the explanation offered by the assessee was found to be a false one and not bona fide. Further, the explanation is considered not to be correct and the same is without any merits on the following grounds :
(i) The assessee has not declared the surrendered amount which was offered by him for taxation in his statement recorded under section 132(4) during the course of search and seizure operation.
(ii) He has not disclosed accurate particulars of taxable income in his return of income filed for the assessment year 2007-08.
(iii) The assessee has made attempts to avoid taxes by way of furnishing a revised valuation report prepared by some unknown person in absence of any authorised officer of the Department.
(iv) The assessee has retracted from his statement which was recorded during the course of search and seizure operation. He was specifically asked regarding the genuineness and authentication of valuation report prepared in his presence and also in presence of two independent witnesses.
(v) The assessee has furnished inaccurate particulars in respect of bogus claim of receipt of consignment, receipt of goods from customers and claim of a calculation mistake in valuation of jewellery.
(vi) The assessee has also made a wrong statement that the whole stone jewellery and silver items were disclosed in VDIS 1997 scheme.
(vii) The assessee has not disclosed the accurate value of platinum found and valued during the course of search and seizure operation.
Keeping in view the all above facts and circumstances, it has been established that the assessee has failed to disclose the true particulars of income in the return of income filed by him. Moreover, he has also furnished inaccurate particulars which were found wrong during the course of assessment proceedings. Therefore, I am of the opinion that the default of the assessee is liable to impose a penalty under section 271(1)(c) of the Income-tax Act, 1961, therefore penalty is imposed in this case as per the provisions of the Income-tax Act."
7. The Commissioner of Income-tax (Appeals) affirmed the aforesaid order of penalty, which was upheld by the Tribunal with the following observations :
"14. We have heard the rival submissions carefully and do not find force in the submissions of the learned counsel of the assessee. First of all admittedly during search excess cash, stocks of excess gold, diamond, platinum, silver was found and initially assessee voluntarily agreed to surrender all these items of cash and stock by way of surrender of Rs. 2.5 crores. During statement recorded, no objection was raised to the valuation. In the statement itself it was clarified that the assessee has discussed with his lawyer before making the surrender . . .
17. In a nut-shell it can be said that the assessee had surrendered a sum of Rs. 2.5 crores and he could have easily sought immunity against the penalty under Explanation 5 to section 271(1)(c). However, the assessee did not own his commitment and retracted from the declaration made during search and did not include the amount of surrendered income in the original return filed by him. The assessee filed revised return on December 2, 2008, through which surrender amount has been included in the return but this has clearly been done after the assessee was again cornered during the assessment proceedings. In any case as observed by the learned Commissioner of Income-tax (Appeals) mere filing of revised return would not grant any immunity to the assessee from levy of penalty. In this regard he referred to section 139(5) which reads as under :
'(5) If any person, having furnished a return under sub-section (1), or in pursuance of a notice issued under sub-section (1) of section 142, discovers any omission or any wrong statement therein, he may furnish a revised return at any time before the expiry of one year from the end of the relevant assessment year or before the completion of the assessment, whichever is earlier.'
The above clearly show that right to file the revised return is available only if an assessee discovers any omission or any wrong statement therein. In the case before us, there is no justification at all in revising the return. Firstly, the assessee surrendered the income during search on account of excess cash and stock then retracted from the same and submitted before the Investigation Wing that value of diamond jewellery is correct and some other mistakes are there. But no good reasons have been given after having accepted excess cash and stock of excess gold and diamond jewellery. Even valuation and the process of valuation by S/Sh. Bhartesh and R.K. Gupta was accepted in the statement recorded under section 132(4) as noted above. In this regard we recall the decision of hon'ble Supreme Court (by three judges) in case of G.C. Agarwal v. CIT [1990] 186 ITR 571 (SC) wherein their lordships have confirmed the order of hon'ble Gauhati High Court in case of F.C. Agarwal v. CIT [1976] 102 ITR 408 (Gauhati) wherein it was clearly held that merely because return has been revised without pointing out any omission or mistake in the original return then penalty cannot be deleted simply because revised return has been filed.
18. Thus the combined reading of section 132(4) and Explanation 5 to section 271(1)(c) would clearly show that immunity is available if the income is surrendered during search and the manner of earning such income is also disclosed and the assessee based on such disclosure paid tax on the same. In the case before us, after having made surrender, the assessee simply retracted from the statement and did not include the amount of surrender in the return of income. The income was included through revised return which has to be accepted by the Assessing officer because same was late. In any case the revised return was furnished only when the assessee was fully cornered during the assessment proceedings. In addition some more items of income were also found to be concealed particularly in respect of platinum and silver jewellery. Therefore, it is a clear case of concealment and penalty has been rightly levied and confirmed by the learned Commissioner of Income-tax (Appeals)."
No error or perversity could be pointed out in the findings recorded by the Assessing Officer, Commissioner of Income-tax (Appeals) and the Tribunal which may call for interference by this court.
8. The learned counsel for the appellant had, inter alia, placed reliance on the following case law :
	(i)
	 
	National Textiles v. CIT [2001] 249 ITR 125/114 Taxman 203 (Guj.);

	(ii)
	 
	MAK Data P. Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC);

	(iii)
	 
	CIT v. Mahavir Irrigation (P.) Ltd. [2012] 347 ITR 241/[2011] 202 Taxman 415/13 taxmann.com 58 (Delhi);

	(iv)
	 
	Punjab Rice Mills v. CIT [2012] 211 Taxman 127/16 taxmann.com 284;

	(v)
	 
	Shervani Hospitalities Ltd. v. CIT [2013] 89 DTR 169 (Delhi); and

	(vi)
	 
	CIT v. DCM Ltd. [2013] 359 ITR 101/37 taxmann.com 447 (Delhi);


Suffice it to notice, in view of the findings of fact of concealment having been affirmed as noticed hereinabove, no advantage can be derived by learned counsel from these pronouncements as the same were based on individual factual matrix involved therein.
9. Consequently, no substantial question of law arises. The appeal being devoid of any merit stands dismissed.
JYOTI 

*In favour of revenue.
†Arising out of order of Tribunal in IT. Appeal No. 725 (Chd.) of 2011, dated 27-8-2013. 
IT : Prior to 1-4-1998, creation of a reserve was sufficient to entitle assessee to claim benefit under section 36(1)(viii) and assessee was not obliged to maintain said reserve
■■■
[2014] 52 taxmann.com 164 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax-2,Mumbai
v.
LIC Housing Finance Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NOS. 603 & 604 OF 2011 & 487 & 492 OF 2012
SEPTEMBER  12, 2014 
Section 36(1)(viii), of the Income-tax Act, 1961 - Financial Corporation, reserve created by (Creation of reserve) - Assessment years 2003-04 and 2004-05 - Whether inclusion of words 'and maintain' after word 'created' in section 36(1)(viii) by Finance Act 1997 with effect from 1-4-1998 is prospective - Held, yes - Whether prior to 1-4-1998, creation of reserve was sufficient to entitle assessee to claim benefit under section 36(1)(viii) and assessee was not obliged to maintain said reserve -Held, yes - Whether therefore, there was no obligation to maintain special reserve fund, when fund was created and withdrawal of fund from special reserve was before obligation to maintain fund came into effect from 1-4-1998 - Held, yes [Para 14] [In favour of assessee] 
Section 263 of the Income-tax Act, 1961 - Revision - Of orders prejudicial to interest of revenue (Erroneous order) - Assessment years 2003-04 and 2004-05 - Whether merely because Tribunal adopts one of two views possible and that has resulted in loss of revenue, it cannot be treated as erroneous order prejudicial to interest of revenue unless view taken by Tribunal is unsustainable in law - Held, yes [Para 10] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessees were in the business of housing finance and had created special reserve over the years in terms of section 36(1)(viii) out of the profits of the company. From the special reserve which related to the financial year 1996-97, the assessee had transferred certain amounts to profit and loss account. The Commissioner, in his order passed under section 263, held that in view of amendment by the Finance Act, 1997 with effect from 1-4-1998 whereby the words 'and maintained' were added in section 36(1)(vii) after the word 'created', when deduction had been allowed in respect of special reserve created and maintained under clause (viii) of section 36(1), any amount subsequently withdrawn from the special reserve shall be admitted to be profit and gain of the business and accordingly chargeable to the Income-tax as income of the previous year in which such amount is withdrawn. He, therefore, directed computation of the total income of the assessee after including amount withdrawn from the special reserve.

	■ 
	 
	On appeal, the Tribunal set aside the order of Commissioner holding that the jurisdiction under section 263 was improper, since two views were possible with regard to applicability of section 36(1)(viii) read with section 41(4A).

	■ 
	 
	On revenue's appeal to High Court:


HELD
 
	■ 
	 
	Merely because the Tribunal adopts one of two views possible and that has resulted in loss of the revenue, it cannot be treated as erroneous order prejudicial to the interest of the revenue unless the view taken by the Tribunal is unsustainable in law. In the instant case, it cannot be accepted that the order is unsustainable in law. [Para 10]

	■ 
	 
	On the issue pertaining to applicability of the amended provision of reserve funds created prior to the amendment, the Delhi High Court in CIT v. I.F.C.I. (supra) has followed the analysis of the Kerala High Court in the matter of Kerala Finance Corpn. v. CIT [2003] 261 ITR 708. While interpreting the provisions of the amendment, the Kerala High Court held that the amendment was prospective and would be applicable only for the assessment year 1998-99 and, therefore, cannot be applied for the assessment years prior thereto. The said judgment has held that deduction that has been allowed in respect of amounts transferred to the special reserve under section 36(1)(viii) prior to amendment and which amounts were subsequently withdrawn should not be subjected to tax. Going by the plain language as it stood at the relevant time, it can be seen that creation of a reserve was sufficient to entitle the assessee to claim the benefit under section 36(1)(viii) and the assessee was not obliged to maintain the said reserve. The inclusion of words 'and maintain' was not retrospective. There is no reason to differ from this view expressed by the Kerala High Court. [Para 11]

	■ 
	 
	In the instant case the special reserve had been created over the years out of the profits and that first of these reserves relates to the amount which had been transferred upto financial year 1995-96. Thus, it is not as though the assessee has surreptitiously transferred any amount nor it is the case of the revenue that transfer of such funds from the special reserve was in any manner contrary to any law. The case of the revenue is that where two views were possible, the view which is prejudicial to the revenue ought not to be taken. [Para 12]

	■ 
	 
	In view of the judgment of Malabar Industrial Co. Ltd. (supra) there was no justification for invoking section 263 and setting aside the order of the Assessing Officer. The order of the Assessing Officer was upheld by the Tribunal since it held one of two possible views. Neither view could be stated to be erroneous and/or prejudicial to the interests of the revenue nor was the order passed without following principles of natural justice or without application of mind. [Para 13]

	■ 
	 
	In the circumstances even after applying the test in Malabar Industrial Co. Ltd. (supra) there appears no justification in setting aside the order of the Assessing Officer. For the said reasons there is no justification in assailing the order of the Tribunal which correctly held that there was no obligation to maintain the fund, when the fund was created and the withdrawal of the fund from the special reserve was before the obligation to maintain the fund came into effect on 1-4-1998. The withdrawals that have occasioned in the each of the above petitions do not fall foul of law. There are no errors apparent on the face of the record. Accordingly, the appeals are dismissed.


CASE REVIEW
 
CIT v. IFCI Ltd. 66 DTR 490 (para 11); Kerala Finance Corpn. v. CIT [2003] 261 ITR 708 (Ker.) and Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83 (para 14) followed.
CASES REFERRED TO
 
Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 (SC) (para 6), CIT v. Max India Ltd. [2007] 295 ITR 282/[2008] 166 Taxman 188 (SC) (para 8), Grasim Industries Ltd. v. CIT [2010] 321 ITR 92/188 Taxman 327 (Bom.) (para 8), CIT v. Gabriel India [1993] 203 ITR 108/71 Taxman 585 (Bom.) (para 8), CIT v. Industrial Finance Corpn. of India Ltd. [2011] 201 Taxman 75/12 taxmann.com 268 (Delhi) (para 8), Kerala Financial Corpn. v. CIT [2003] 261 ITR 708/129 Taxman 365 (Ker.) (para 8), Rural Electrification Corpn. Ltd. In re [2009] 312 ITR 122/180 Taxman 55 (AAR - New Delhi) (para 8), T.S. Balaram, ITO v. Volkani Brothers [1971] 82 ITR 50 (SC) (para 8), Mepco Industries Ltd. v. CIT [2009] 319 ITR 208/185 Taxman 409 (SC) (para 8), CIT v. Jindal Stainless Ltd. [2011] 337 ITR 495/[2012] 20 taxmann.com 531 (Delhi) (para 8) and Dinosaur Steels Ltd. v. Jt. CIT [2012] 349 ITR 360/25 taxmann.com 554 (SC) (para 8).
Vimal Gupta, Senior Counsel Vipul Bajpayee and Suresh Kumar for the Appellant. Ms. Arun Sathe, Ms. Aarti Sathe and Kalpesh Turalkar for the Respondent.
JUDGMENT
 
A.K. Menon, J. - The above appeals raise the following common questions of law :
	"(a)
	 
	Whether on the facts and in the circumstances of the case and in law the Tribunal was right in quashing the order of the Commissioner of Income Tax passed u/s. 263 of the Income Tax Act ?

	(b)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal was correct in holding that two views are possible with regard to the applicability of Section 36(1)(viii)read with Section 41(4A) even though the provisions of Section 36(1)(viii) as amended with effect from 1/4/1997 do not provide any room for interpretation other than the one adopted by the Commissioner of Income Tax in his order passed u/s.263 of the Income Tax Act ?"


2. These appeals are filed by the revenue pertaining to assessment years 2003-04 and 2004-05 respectively. The common issue that arises pertains to the provisions of Section 36(1)(viii) of the Income Tax Act in terms of which a special reserve could be created by the Respondents out of the profits of the company. The special reserve in the present case relates to financial year 1996-97. The Respondents are in the business of housing finance and they claimed deductions in sums of Rs.10 crores and Rs.25 crores in the assessment year 2003-04 and 2004-05 respectively. The special reserve fund was created under section 36(1)(vii) of the Act as applicable and amounts transferred to special reserve were exempted from tax at the material time. When the amounts were transferred to the special reserve section 36(1)(viii) read as under :
"(viii) in respect of any special reserve created by a financial corporation which is engaged in providing long- term finance for industrial or agricultural development in India or by a public company formed and registered in India with the main object of carrying on the business of providing long- term finance for construction or purchase of houses in India for residential purposes, an amount not exceeding forty per cent of the total income (computed before making any deduction under this clause) and carried to such reserve account.
Provided that the corporation or, as the case may be, the company) is for the time being approved by the Central Government for the purposes of this clause.
Provided further that where the aggregate of the amounts carried to such reserve account from time to time exceeds twice the amount of the paid-up share capital (excluding the amounts capitalized from reserves) of the corporation or, as the case may be, the company, no allowance under this clause shall be made in respect of such excess".
3. In effect deduction of an amount not exceeding forty per cent of the profits derived from the business of providing long-term finance could be carried to a special reserve, created by a financial corporation. The deduction was admissible provided the assessee is approved by the Central Government. The aggregate of the amounts carried over to the special reserve from time to time could not exceed twice the amount of paid up share capital and general reserves.
4. Subsequently, the aforesaid provision was amended by the Finance Act, 1997 with effect from 1.4.1998 whereby the words "and maintained" were added in section 36(1)(vii) after the word "created". Thus the reserve fund created was required to be maintained. If the amount so maintained was moved out of reserve fund, the same would be liable to tax in that year. The assessee's contention is that once it transferred the amount to the special reserve prior to amendment it is not prevented from using the same in any manner and in the instant case withdrawal of those funds viz Rs.10 crores and Rs.25 crores respectively would not render these amounts liable to tax. At the same time section 41 of the Act was also amended and a new sub-section (4A) was introduced in section 41 by virtue of which any amount withdrawn from this special reserve, would be subject to tax to the year in which the said amount was withdrawn. The amendments took effect from 1st April, 1998 and would continue to apply in relation to assessment year 1998 and 1999 and subsequent years. For ease of reference the relevant section 36(1)(viii) post amendment and section 41 (4A) are reproduced below :
'"36(1) (viii) in respect of any special reserve created and maintained by a specified entity, an amount not exceeding twenty per cent of the profits derived from eligible business computed under the head "Profits and gains of business or profession" (before making any deduction under this clause) carried to such reserve account"
"41(4A) Where a deduction has been allowed in respect of any special reserve created and maintained under clause (viii) of sub-section (1) of section 36, any amount subsequently withdrawn from such special reserve shall be deemed to be the profits and gains of business or profession and accordingly be chargeable to income-tax as the income of the previous year in which such amount is withdrawn".
Clause 36(1)(viii) as it originally stood merely required creation of special reserve. There was no obligation to maintain the same. In order to ensure that such financial corporation maintained the reserve so created, the amendment was brought about and the words "special reserve created and maintained" were brought into to substitute the word "special reserve created".'
5. According to Mr.Gupta, learned senior counsel for the Appellant, the tribunal has proceeded on misapplication of law. He submitted that the CIT was correct in holding that the assessment was erroneous and correctly set aside the assessment order dated 16.12.2005 and directed computation of the total income of the assessee after including amount of Rs.10 crores withdrawn in the assessment year 2003-04 from the special reserve which was admittedly created prior to 1.4.1996. The tribunal misapplied the law in setting aside the order of CIT and allowing the appeals of the assessee. Similarly, Mr.Gupta further submitted that the Tribunal had held that the jurisdiction under section 263 of the Act by CIT was improper since two views were possible with regard to applicability of section 36 (1)(viii) read with section 41(4A) and in such circumstances while deduction has been allowed in respect of special reserve created and maintained under clause (viii) of section 36(1) any amount subsequently withdrawn from the special reserve shall be admitted to be profit and gain of the business and accordingly chargeable to the Income-tax as income of the previous year in which such amount is withdrawn. Section 41 (4A), we have noted was brought into effect by the Finance Act on 1.4.1998 and it is case of the respondent-assessee that this provision has no application to the amounts remitted in special reserve prior to 1.4.1998.
6. Mr.Gupta relied upon the judgment of Malabar Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 wherein the Apex Court dealt with power under section 263 and held that the provision cannot be invoked to correct each and every type of mistake or error committed by the Assessing Officer. It is only when an order is erroneous that the section will be attracted. An incorrect assumption of facts or an incorrect application of law will satisfy the requirement of rendering the Order erroneous. In the same category fall orders passed without applying the principles of natural justice or without application of mind. Mr.Gupta therefore sought to support his submission on the basis that Malabar Industrial Co. Ltd. (supra) justifies the action of CIT.
7. Mr.Sathe, learned senior counsel appearing on behalf of the assessee contended that the provisions of section 41(4A) will have no application at all since it came into effect only in 1998. The amendment to section 36(1)(viii) and obligation to maintain the special reserve fund also came into effect from 1998. According to Mr.Sathe special reserve fund has been created prior to the date when the amendment came into force. There is no restriction on withdrawal of this amount parked in a special reserve fund and withdrawal of the said amount post 1st April, 1998 will not attract the provisions of amended section 36(1)(viii) or the provisions of section 41(4A). According to Mr.Sathe after the amendment to section 36(1)(viii)the assessee is obliged to maintain the fund created after that date. Section 41(4A) also does not come into effect in the cases where monies were transferred to the fund prior to the amendment coming into the effect. The amounts were already parked in fund therefore would remain unaffected by treating such withdrawal as income by profit and gain of business for the previous year in which the said amount is withdrawn.
8. In other words, the amendment to section 36(1)(viii) and introduction of section 41(4A) takes effect prospectively from 1.4.1998 and not retrospectively so as to effect burden of withdrawal of Rs.10 crores with tax. Mr.Sathe relied upon the following judgments in support of his contentions :
	(1)
	 
	CIT v. Max India Ltd. [2007] 295 ITR 282/[2008] 166 Taxman 188 (SC).

	(2)
	 
	Grasim Industries Ltd. v. CIT [2010] 321 ITR 92/188 Taxman 327 (Bom.).

	(3)
	 
	CIT v. Gabriel India [1993] 203 ITR 108/71 Taxman 585 (Bom.).

	(4)
	 
	CIT v. Industrial Finance Corpn. of India Ltd. [2011] 201 Taxman 75/12 taxmann.com 268 (Delhi)

	(5)
	 
	Kerala Financial Corpn. v. CIT [2003] 261 ITR 708/129 Taxman 365 (Ker.).

	(6)
	 
	Rural Electrification Corpn. Ltd. In re [2009] 312 ITR 122/180 Taxman 55 (AAR - New Delhi)

	(7)
	 
	T.S. Balaram, ITO v. Volkani Brothers [1971] 82 ITR 50 (SC)

	(8)
	 
	Mepco Industries Ltd. v. CIT [2009] 319 ITR 208/185 Taxman 409 (SC)

	(9)
	 
	CIT v. Jindal Stainless Ltd. [2011] 337 ITR 495/[2012] 20 taxmann.com 531 (Delhi)

	(10)
	 
	Dinosaur Steels Ltd. v. Jt. CIT [2012] 349 ITR 360/25 taxmann.com 554 (SC)


9. He submitted that when two views are possible the department ought not to exercise the powers under section 263 of the Income Tax Act as the view taken is not prejudicial to interest of the Revenue. According to him the phrase "prejudicial to the interests of the Revenue" under section 263 of the Act has to be read in conjunction with the expression "erroneous" order passed by the assessing officer. Every loss of revenue as a consequence of an error of an Assessing Officer cannot be treated as prejudicial to the interests of the revenue. Similarly, the order passed by the tribunal in favour of the assessing officer is not to be considered as prejudicial to the interests of the revenue if the order was passed on the basis of an erroneous conclusion.
10. After hearing both sides, we are of the view that merely because, the tribunal adopts one of two views possible and that has resulted in loss of the Revenue it cannot be treated as erroneous order prejudicial to the interest of the Revenue unless the view taken by the tribunal is unsustainable in law. In the present case we are unable to accept the contentions of the revenue that the order is unsustainable in law. We will shortly deal with the reasons for arriving at this conclusion. However, before proceeding to do so we will briefly refer to some of the judgments relevant to the issue of two views being possible.
11. This court held in the matter of Grasim Industries Ltd. (supra) that the condition precedent to the exercise of jurisdiction under section 263 was that the order sought to be revised must be erroneous insofar as it was prejudicial to the interests of the revenue. Where two views are inherently possible and the assessment could not be subjected to the jurisdiction under section 263. A similar view has been taken by the another Division Bench of this Court in Gabriel India Ltd. (supra) this view has been consistently followed. On the issue pertaining to applicability of the amended provision of reserve funds created prior to the amendment the Delhi High Court in I.F.C.I. (supra) has followed the analysis of the Kerala High Court in the matter of Kerala Finance Corpn. (supra). While interpreting the provisions of the amendment, the Kerala High Court held that the amendment was prospective and would be applicable only for the assessment year 1998-99 and therefore cannot be applied for the assessment years prior thereto. The said judgment has held that deduction that has been allowed in respect of amounts transferred to the special reserve under section 36(1)(viii) of the Act prior to amendment and which amounts were subsequently withdrawn should not be subjected to tax. Going by the plain language as it stood at the relevant time, it can be seen that creation of a reserve was sufficient to entitle the assessee to claim the benefit under section 36(1)(viii) and the assessee was not obliged to maintain the said reserve. The inclusion of words "and maintain" was not retrospective. We do not find any reason to differ from this view expressed by the Kerala High Court and which was quoted with approval by Delhi High Court in I.F.C.I. (supra).
12. In the present case Mr.Sathe was also able to demonstrate from the schedule forming part of the balance sheet and profit and loss account for the year ended 31st March, 2003 that the respondent - assessee had inserted a Note on Accounts being Note No.19 which is reproduced below for ease of reference :
"19. Special Reserve has been created over the years in terms of Section 36(1)(viii) of the Income Tax Act, 1961 out of the profits of the Company. Special Reserve No.I relates to the amounts transferred upto financial year 1996-97. Whereas Special Reserve No.II relates to the amounts transferred thereafter. In the current financial year Rs.10,00,00,000/- (Previous Year Rs.20,00,00,000/-) has been transferred from Special Reserve No.I to Profit and Loss account."
This note clarifies that the special reserve had been created over the years out of the profits and that first of these reserves relates to the amount which had been transferred upto financial year 1995-96. Thus, it is not as though the Assessee has surreptitiously transferred any amount nor it is the case of the revenue that transfer of such funds from the special reserve was in any manner contrary to any law. The case of the revenue is that where two views were possible, the view which is prejudicial to the revenue ought not to be taken.
13. Having considered the judgment of Malabar Industrial Co. Ltd. (supra) in our view there was no justification for invoking section 263 and setting aside the order of the assessing officer. The order of the assessing officer was upheld by the Tribunal since it held one of two possible views. Neither view could be stated to be erroneous and/or prejudicial to the interests of the revenue nor was the order passed without following principles of natural justice or without application of mind.
14. In the circumstances even after applying the test of in Malabar Industrial Co. Ltd. (supra) there appears no justification in setting aside the order of the assessing officer. For the said reasons there is no justification in assailing the order of the tribunal which correctly held that there was no obligation to maintain the fund, when the fund was created and the withdrawal of the fund from the special reserve was before the obligation to maintain the fund came into effect on 1st April, 1998. The withdrawals that have occasioned in the each of the above petitions do not fall foul of law. There are no errors apparent on the face of the record. Accordingly, we answer the question "A" and "B" in the affirmative i.e. in favour of assessee and against the revenue. The appeals are therefore dismissed. The effective date of amendment should read 1.4.1998. No order as to costs.
VARSHA 

*In favour of assessee.
IT : Machinery taken on monthly rental was not covered under term 'work contract' and hence, no disallowance could be made on account of non-deduction of TDS under section 194C on payment
IT : When a particular vehicle was used by its owner in hire business on hire basis, then normal rate of depreciation needed to be discarded and substituted with higher rate of depreciation
■■■
[2014] 52 taxmann.com 163 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'D'
LDS Engineers (P.) Ltd.
v.
Income-tax Officer, Ward 4 (3), New Delhi*
R.S. SYAL, ACCOUNTANT MEMBER 
AND A.T. VARKEY, JUDICIAL MEMBER 
IT APPEAL NOS. 2082 AND 2258 (DELHI) OF 2010
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  12, 2014 
Section 194C, read with section 40(a)(ia), of the Income-tax Act, 1961 - Deduction of tax at source - Contractors/sub-contractors payment to (Hire charges) - Assessment year 2006-07 - Assessee made claim for excavation charges - Revenue disallowed same on account of non-deduction of TDS under section 194C - However, it was found that said payment was made for hiring of machinery for excavation on fixed monthly rent - Whether machinery taken on monthly rental could not be covered by term 'work contract' - Held, yes - Whether, therefore, no disallowance could be made under section 40(a)(ia) - Held, yes [Para 7] [In favour of assessee] 
Section 32 of the Income-tax Act, 1961 - Depreciation - Allowance/Rate (Vehicles) - Assessee company claimed depreciation on earth moving machine at rate of 30 per cent by treating same as 'commercial vehicle' - Assessing Officer restricted rate of depreciation to 15 per cent - Assessee company claimed that it used said machines on hire business - Whether when a particular vehicle was used by its owner on hire basis, then normal rate of depreciation needed to be discarded and substituted with higher rate of depreciation - Held, yes [Para 9] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee made payment to LDS Engineers towards 'Excavation charges'.

	■ 
	 
	The Assessing Officer held that the tax at source was required to be deducted on the payment made to LDS Engineers and the failure to do so attracted the provisions of section 40(a)(ia). He, therefore, made disallowance of the said sum.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer and treated the amount paid to LDS Engineers as covered under section 194C.

	■ 
	 
	On appeal to the Tribunal :


HELD-I
 
	■ 
	 
	The LDS Engineers raised an invoice on the assessee, which shows that amount is towards hire charges of machine for excavation at the rate of Rs. 56,000 per month. This shows that the said payment was made by the assessee on account of hiring of machine on monthly rental for excavation and was in the nature of hire charges.[Para 4]

	■ 
	 
	The Assessing Officer has not referred to any particular section under which the amount paid by the assessee to LDS Engineers required deduction of tax at source. The Assessing Officer has not even correctly understood the transaction. He characterized the payment to LDS Engineers as 'Excavation Charges', whereas the correct position is that the amount was paid for hiring of machinery for excavation on a fixed monthly rental. [Para 6]

	■ 
	 
	The Commissioner (Appeals) correctly identified the nature of transaction by considering it as 'the payment for hiring of machines i.e. dumpers as partaking the character of work'. But, machinery given on a monthly rental cannot be construed as 'work contract'. In view of the above discussion it is held that the authorities below were not justified in making and sustaining disallowance under section 40(a)(ia) in the given circumstances. [Para 7]


CASE REVIEW-I
 
Asstt. CIT v. Sanjay Kumar [2011] 15 taxmann.com 230 (Delhi) (para 7) followed.
CASES REFERRED TO
 
Asstt. CIT v. Sanjay Kumar [2011] 15 taxmann.com 230 (Delhi) (para 7).
P.P. Gambhir CA  for the Appellant. DR. B.R.R. Kumar Sr. Dr.  for the Respondent.
ORDER
 
R.S. Syal, Accountant Member - These two cross appeals, one by the assessee and the other by the Revenue, arise out of the order passed by CIT(A) on 19.3.2010 in relation to the assessment years 2006-07.
2. The ld. AR pressed only ground no. 2. The other grounds taken by the assessee in its memorandum of appeal, therefore, stand dismissed.
3. The second ground is against the confirmation of disallowance of Rs.6,72,000/- made by the A.O u/s 40(a)(ia) of the Income-tax Act, 1961 (hereinafter also called 'the Act'). Briefly stated the facts of this ground are that the Assessing Officer found the assessee to have made payment of Rs.6,72,000/- to M/s LDS Engineers on 31.3.2006 towards 'Excavation charges'. On being called upon to explain as to why no tax at source was deducted, the assessee tendered its explanation that LDS Engineers had requested the assessee for not making any deduction of tax at source due to the reasons explained in their letter, a copy of which was also placed before the A.O. Not convinced, the Assessing Officer held that the tax at source was required to be deducted on the payment made to LDS Engineers and the failure to do so rightly attracted the provisions of sec. 40(a)(ia) of the Act. He, therefore, made disallowance of the said sum. This action of the A.O was echoed by the ld. first appellate authority, who treated the amount paid to LDS Engineers as covered u/s 194C of the Act. The assessee is aggrieved against the sustenance of disallowance.
4. We have heard the rival submissions and perused the relevant material on record. It is relevant to have a look at the factual matrix of the case as per which LDS Engineers raised an invoice on the assessee for the said sum, a copy of which is available on record. This invoice is towards hire charges of machine for excavation @ Rs. 56,000/- per month. This shows that the said payment was made by the assessee on account of hiring of machine on monthly rental for excavation and was in the nature of hire charges. Turning to the assessment order, it is seen that the Assessing Officer has noted in para 3 of the assessment order that the assessee paid excavation charges to M/s LDS Engineers. This noting by the A.O. obviously runs contrary to the actual factual scenario of the payment for hiring of machines. After noticing the above and recording the assessee's explanation, the Assessing Officer decided the issue in para 4.2 of his order in the following terms: —
"4.2 The submissions advanced by the assessee company have duly been considered. Here it is pertinent to mention that the TDS was required to be deducted and deposited into the Govt. Account on or before the due date prescribed under sub section (1) of section 200 of I. Tax Act i.e. on or before the 7th day of the following month and in cases where TDS is deducted in the last month of financial year i.e. March 2006 then by the due date prescribed u/s 139(1) of I. Tax Act. Therefore, in view of the amended provisions of section 40(a)(ia) of the I. Tax Act, the aforesaid principal payment of Excavation charges paid to LDS Engineers on 31.3.2006 on which TDS was not deducted, amounting to Rs. 6,72,000/- is not deductible in the Profit & loss account. Therefore, the amount of Rs. 6,72,000/- is disallowed u/s 40(a)(ia) of I. Tax Act and added back to the total income of the assessee company."
5. A bare perusal of the above extracted para transpires that the Assessing Officer has not referred to violation of any particular section requiring the assessee to make deduction of tax at source etc. He simply held that the assessee was required to deduct tax at source and the failure to do so has resulted in the invocation of sec. 40(a)(ia) of the Act. At this stage it is relevant to note the mandate of sec. 40(a)(ia) as per which no deduction in computing the income chargeable under the head 'Profit and gains of business or profession' shall be allowed towards the stated expenses: 'on which tax is deductible at source under chapter XVII-B and such tax has not been deducted' or has not been paid before the time prescribed u/s 139(1) of the Act. On going through the above prescription of sec. 40(a)(ia), it is manifested that its invocation is possible only when the Assessing Officer first shows that there is a violation of any of the relevant sections of Chapter XVII-B, such as, section 194A (Interest other than interest on securities'), 194C (Payment to contractors), 194H (Commission) and 194-I (Rent). Only when the AO proves the violation of the relevant section(s), that the consequences, inter alia, in terms of invocation of section 40(a)(ia), follow. The initial burden for acquiring jurisdiction to make disallowance u/s 40(a)(ia) is on the AO, who can discharge it by demonstrating that the payment sought to be disallowed by him is covered within one of the relevant sections. Only when he makes up his mind that a particular payment made by the assessee requiring deduction of tax at source etc. under a particular section, has been made without such deduction etc., that he can put across his view to the assessee for showing cause as to why no disallowance be made under section 40(a)(ia) of the Act. Then the burden shifts on the assessee to exhibit the reasons as to how the payment made did not violate that section triggering disallowance u/s 40(a)(ia) of the Act. To put in simple words, the Assessing Officer, at the first instance, is under obligation to bring the payment made by the assessee within any of the relevant sections such as 194A, 194C, 194H or 194I etc. It is only when he makes out a clear cut case of the obligation of the assessee to deduct tax at source under any of such specific sections, that the question of invoking section 40(a) can arise. The AO cannot pick up any item of expense debited to the Trading or Profit and loss account and disallow the same by invoking section 40(a)(ia) of the Act generally without first showing as to how there existed an obligation on the assessee to deduct tax at source from such payment under a particular section. It assumes more significance because such sections requiring deduction of tax at source have varying rates for deduction of tax at source.
6. Adverting to the facts of the instant case, we observe that the Assessing Officer has not referred to any particular section under which the amount paid by the assessee to LDS Engineers required deduction of tax at source. The least we can record is that the Assessing Officer has not even correctly understood the transaction. He characterized the payment to LDS Engineers as 'Excavation charges', whereas the correct position is that the amount was paid for hiring of machinery for excavation on a fixed monthly rental. There is obvious difference between the two.
7. Now coming to the impugned order, it is seen that the ld. CIT(A) correctly identified the nature of transaction in para 4.6 of the impugned order by considering it as 'the payment for hiring of machines i.e. dumpers as partaking the character of work'. That is how, he proceeded in this para by holding that the deduction of tax at source was required to be made u/s 194C by taking it as 'work contract'. We are again at loss to appreciate as to how machinery given on a monthly rental can be construed as 'work contract', being a consideration for carriage of goods by any mode of transport, as has been canvassed by the ld. CIT(A). The ld. AR has relied on an order passed by the Delhi bench of the tribunal in ACIT v. Sanjay Kumar [2011] 15 taxmann.com 230 in which it has been held that the payment made by the assessee for taking cranes on lease on time basis, did not constitute payment with regard to 'works contract' as defined in sec. 194C and hence the assessee was not required to deduct tax at source under this action. No contrary precedent has been brought to our notice by the ld. DR. We find that the facts of the extant case are on all fours with that of Sanjay Kumar (supra). In view of the above discussion and respectfully following the precedent, we hold that the authorities below were not justified in making and sustaining disallowance u/s 40(a)(ia) of the Act in the given circumstances.
8. The only issue raised by the Revenue in its appeal is against the allowing of depreciation on Earth moving machine @ 30% as against 15% allowed by the A.O. Briefly stated, the facts of this ground are that the assessee claimed deprecation on Earth moving machine @ 30% by treating the same as 'Commercial vehicle'. The Assessing Officer restricted the rate of depreciation to 15%, which resulted into disallowance of depreciation to the tune of Rs.8,83,684/-. The ld. CIT(A) overturned the assessment order on this score by noticing that the assessee was engaged in the business of hiring of dumpers to the construction companies for making roads etc. and thus the receipt of hire charges for the use of vehicles on hire necessitated depreciation at a higher rate.
9. After considering the rival submissions and perusing the relevant material on record, we find that there is no dispute on the fact that the assessee company used the machines on hire business, on which depreciation @ 30% was claimed. These facts as recorded in the impugned order have not been controverted by the ld. DR. It is patent that when a particular vehicle is used by its owner on hire basis, then the normal rate of depreciation needs to be discarded and substituted with the higher rate of depreciation. We, therefore, uphold the impugned order on this score.
10. In the result, the appeal of the assessee is allowed and that of the Revenue is dismissed.
SONAM 

*In favour of assessee.
IT : On dissolution of firm, partners agreed to take over plots of land as co-owners and as capital assets; profit on sale of said plots would be treated as capital gain instead of business income
■■■
[2014] 52 taxmann.com 491 (Bombay) 
HIGH COURT OF BOMBAY
Arvind Shamji Chheda
v.
Commissioner of Income-tax, Mumbai City X*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT REFERENCE NO. 268 OF 1997
SEPTEMBER  12, 2014 
Section 2(14), read with section 37(1), of the Income-tax Act, 1961 - Capital gains - Capital assets (Capital gain v. Business income) - Assessment year 1988-89 - Assessee and another partner of a construction firm purchased plots - A building was to be put upon said land but land remained vacant as nothing was done - On dissolution of firm, partners agreed to take over plots of land as co-owners and as capital assets - Whether since property did not seem to be stock in trade by execution of dissolution deed, profit on their sale would not be treated as business income; same was to be treated as capital gains - Held, yes [Paras 25 and 26] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee and one 'A' agreed to do business in partnership as builders and contractors. The assessee and his partner purchased two plots of land under a conveyance deed. The partnership firm had agreed to develop the land, however, later decided to dissolve the partnership and a dissolution deed came to be executed whereunder the partners decided to treat the partnership assets as their co-owned plots of land and as their personal capital assets.

	■ 
	 
	Both the parties agreed that they will repay the loan that they had borrowed for the purchase of land out of their own resources. Effective from the date of dissolution, the parties retained the land as co-owners of the lands.

	■ 
	 
	The assessee filed its return of income claiming long-term capital gains. The Assessing Officer recorded that the above two plots were sold for a sale consideration and profit had been claimed by the assessees as well as. 'A' as long-term capital gains.

	■ 
	 
	Assessee contended that the plots of land were not stock-in-trade but capital assets however the Assessing Officer treated the same as business income.

	■ 
	 
	On appeal, the Commissioner (Appeals) held that the asset was stock-in-trade and continued to be so till the date of sale.

	■ 
	 
	On appeal before the Tribunal, the assessee contended that the plot in question constituted a capital asset in the hands of the partners by virtue of the partnership and its dissolution but Tribunal held that there was no conveyance of the land unto individual members of the partners, although they had been treating the land as personal capital assets and reflected them in their wealth tax returns. The lands were sold after two and a half years of dissolution of the partnership.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The question is, whether in the facts of the case, there was any material on record to come to the conclusion that the land sold by the applicant was stock-in-trade. The correct test to be applied is whether the partnership assets were converted to capital assets of the partners at the time of dissolution. This was provided for in the dissolution deed itself which records that the parties have agreed to take over the plots of land as co-owners and as capital assets and they shall have co-ownership and as a test of conversion if applied, the assessee has indeed provided for conversion. Hence the property does not seem to be stock-in-trade by the execution of the dissolution deed. There is no mode which provides for conversion of stock-in-trade into capital assets except by agreement of parties. [Para 24]

	■ 
	 
	In the instant case, the business of the partnership was of builders/contractors and not of buying and selling the land and the partners at the material time were not engaged in any construction activity and no such construction was being carried out on the land. A building was to be put up on the land purchased by the erstwhile partnership firm but the land remained vacant and nothing is done on the land or to the land so as to show it as stock-in-trade and not treat it as capital assets share of the assessee. [Para 25]

	■ 
	 
	The Tribunal had no material to come to the conclusion that the land sold by the assessee was stock-in-trade and the Tribunal was not justified to treat the same as business income. [Para 26]


CASES REFERRED TO
 
Khatau Vallabhdas v. CIT [1979] 119 ITR 846/2 Taxman 60 (Bom.) (para 8), Addanki Narayanappa v. Bhaskara Krishnappa AIR 1966 SC 1300 (para 13), Ramjibhai Dahyabhai v. CIT [1986] 158 ITR 540/25 Taxman 141 (Guj.) (para 16), K.T. Appanna v. CIT [1967] 64 ITR 310 (Mys.) (para 20), P.H.Hamid v. CIT [2005] 278 ITR 112/147 Taxman 676 (Bom.) (para 22) and Gulabrai Hanumanbox v. CWT [1992] 198 ITR 131 (Gau.) (para 23).
Dr. K. Shivram, Senior Advocate A.R. Singh and Rahul R. Sarda for the Applicant. Suresh Kumar for the Respondent.
ORDER
 
A.K. Menon, J. - The present reference is filed under Section 256 of the Income Tax Act, 1961 (the I.T. Act) and it pertains to assessment year 1988-89.
2. The assessee, an individual who was partner in a partnership firm at the material time, had filed an application seeking reference of ten questions. The following two questions have been since referred to this Court:—
"1. Whether on the facts and circumstances of the case, the Tribunal was justified in treating the gains of Rs.16,55,508/- on sale of land as business income as against the assesses claim as long-term capital gains ?
2. Whether on the facts and in the circumstances of the case, the Tribunal had any material to come to the conclusion" that, land sold by the assesses was stock-in-trade of the dissolved firm, hence assessable business income"
3. Dr. Shivram, learned Senior Counsel appearing on behalf of the assessee stated that the only question that really requires to be answered is the question No.2. Before dealing with the said question, it would be necessary to advert to few facts.
4. Under a Partnership Deed dated 1st March, 1982, the assessee and one Smt. Amrutben K. Chedda agreed to do business in partnership as builders and contractors in the firm name and style of "Laxmi Construction Co." The profits and losses were to be shared equally. The partnership came into existence on 1st March, 1982 and was at will. The partnership deed is silent as to its assets or the stock-in-trade existing. It transpires that the said partners purchased two plots of land bearing Survey No.14, Hissa No.2 admeasuring 4406 sq. mtrs. and Survey No.15, Hissa No.2 part admeasuring 8016 sq. mtrs. at village Diwanman, Taluka Vasai, Dist. Thane under a conveyance deed in their favor dated 2nd April, 1982. The partnership firm had agreed to develop the land, however, later decided to dissolve the partnership and a dissolution deed dated 1st April, 1985 came to be executed whereunder the partners decided to treat the partnership assets as their co-owned plots of land and as their personal capital assets.
5. The lands were in their possession and they agreed to take over the plots in their personal capacities as co-owners. Both the parties agreed that they will repay the loan that they had borrowed for the purchase of land out of their own resources. Effective from the date of dissolution I.e. 1st April, 1985, the parties were retaining the land as co-owners of the lands. The rest of the contents of the deed are not relevant for the present purpose.
6. In the assessment order for the period 1988-89, the assessee filed return of income on 29th June, 1988 showing the income of Rs.15,49,110/-. He claimed long term capital gains in the sum Rs.8,22,754/. The assessing officer recorded that the above two plots were sold by the alleged co-owners on 16th September, 1987 to M/s. Abhishek Construction Co. for a consideration of Rs.37,50,000/- and profit on the sale of these two plots have been claimed by the assesses as well as Smt. Amrutben Chedda as long term capital gains.
7. On behalf of the assessee, it is submitted that the plots of land in question were not stock-in-trade but capital assets. The assessing officer treated the same as business income after providing for deduction of amounts of stamp duty, costs and registration fees and capitalization interest, etc. and arrived at a figure of Rs.24,15,540/-which was subject to tax.
8. Being aggrieved by the said order, the assessee filed a appeal before the Commissioner of Income Tax (Appeals) on 25th August, 1989. The Commissioner of Income Tax (Appeals) held that the asset was stock-in-trade and continued to be so till the date of sale dated 16th September, 1987. While dismissing the appeal, the Commissioner of Income Tax (Appeals) proceeded on the basis that the issue under appeal was squarely covered by the decision of this Court in the case of Khatau Vallabhdas v. CIT [1979] 119 ITR 846/2 Taxman 60. The Commissioner of Income Tax (Appeals) observed that it is true that after receipt of the plots, the former partners, including the assessee did not do anything to establish their intention of exploiting the assets as a commercial asset and there is nothing to indicate that former partners had taken steps to convert the assets into a capital asset.
9. On appeal before the Income Tax Appellate Tribunal, the assessee pursued his case that the plot in question constituted a capital asset in the hands of the partners by virtue of the partnership and its dissolution but held there is no conveyance of the land unto individual members of the partners, although they had been treating the land as personal capital assets and reflected them in their wealth tax returns. The lands were sold after two and a half years of dissolution of the partnership.
10. Mr. Suresh Kumar, learned counsel appearing for the revenue submitted that the land having been sold before three years, therefore, no deduction could be shown even assuming that it was a long term capital gains. It was contended before the Income Tax Appellate Tribunal that whatever the nature of the assets in the hands of the firm after dissolution of the firm, the assets in the hands of the partners was always capital asset and also contended that the other co-owner had already been assessed and her share in the land was treated as long term capital gains as a result, the same treatment was claimed by the assesses in the present case. The Tribunal found that there was nothing to show that the former partner Smt. Amrutben Chedda had been assessed on the basis of profits as long term capital. The submission that the view taken in the case of co-owner should be adopted in the case of the assesses was rejected. The Tribunal held that in the absence of conveyance of the land in the individual names of the partners, they could not be treated as co-owners and the consequent gains could not be assessed as long term capital gains but as stock-in-trade. The Tribunal was of the view that the lands were brought with the intention to develop and carry out construction as builder and contractor. The character and nature of the land continues to be in the hands of the co-owners as such and constituted stock-in-trade of the partnership firm and the same was the gain from the business income.
11. We have heard Dr. Shivram, learned Senior Counsel appearing on behalf of the Applicant and Mr. Suresh Kumar, learned counsel appearing on behalf of the revenue. Dr. Shivram submitted that when the dissolution took place, the land became the absolute property of two individuals in equal shares which they subsequently disposed of by a single document, namely conveyance executed on 16th September, 1987 in favor of M/s. Abhishek Construction Co. Dr. Shivram, then, submitted that the gains from the conveyance of the property constituted long term capital gains in view of the fact that the gains were made from sale of capital assets of the firm.
12. It appears that at the time of hearing before the Tribunal certain error crept into the order and a miscellaneous application was filed for correcting it. However, the Tribunal found that there was no mistake in the order but in para 6 of the order of the Tribunal added the words "at the time of framing of the assessment in the instant case" after the words "capital gain". Dr. Shivram referred to this correction as being evidence of fact that the share of the other co-owner was treated as capital gains in her hands. We are unable to accept this contention. There was nothing to show that the share of the other co-owner was treated as capital gains in her hands.
13. In support of his contention, Dr.Shivram cited the decision of the Honorable Supreme Court in the matter Addanki Narayanappa v. Bhaskara Krishnappa AIR 1966 SC 1300 which relies upon the provisions of the Indian Partnership Act, 1932. In the said judgment, the Apex Court had occasion to deal with sections 14, 15, 29, 32, 37 & 48 of the Partnership Act and consider the nature of interest of partner in partnership property during subsistence of partnership and after its dissolution. The Apex Court has held that the concept of partnership is to embark upon a joint venture and for that purpose to bring in as capital money or even property including immovable property. Once that is done whatever is brought in would cease to be the exclusive property of the person who brought it in. It would be the trading asset of the partnership in which all the partners would have interest in proportion to their share in the joint venture of the business of partnership. Even the person who brought it in the said property would not be able to claim or exercise any exclusive right over the property which he has brought it. In that case, it was also held that the deed of dissolution under which the partnership is dissolved was not compulsorily registrable.
14. Dr. Shivram, then, relied upon the judgment of this Court in Khatau Vallabhdas case (supra). The question before the Court was "Whether, on the facts and in the circumstances of the case, the excess realized by the assessee on sale of goods received in respect of his share in the partnership-firm on its dissolution was income, profits or gains from business or constituted capital gains".
15. While determining the question, the Court observed that it should be borne in mind that grocery articles are not purchased by trader by way of investment to acquire a capital asset, but they are always purchased as stock-in-trade. They are purchased to be resold as a part of a scheme of profit making. The commodities sold were stock-in-trade of the partnership firm and unless there was something to indicate that the assessee had intended to hold the stock as capital, it would have to be held that the sale of grocery articles was made as part of trading activity.
16. Dr.Shivram, then, relied upon the decision of Gujarat High Court in the case of Ramjibhai Dahyabhai v. CIT [1986] 158 ITR 540/25 Taxman 141. The Gujarat High Court has considered the decision of this Court in Khatau Vallabhdas case (supra) in which the case under the deed of dissolution of a partnership firm dealing in grocery, the stock-in-trade was divided amongst the partners who agreed to pay the same at cost.
17. As against this, Mr.Suresh Kumar submitted that the property was at all times stock-in-trade of the erstwhile partners of the firm and after the dissolution of the partnership, the partners held the assets and, therefore, there is no question of treating the same capital assets as stock in trade. Even otherwise, the sale had occurred within three years of acquiring the property and even assuming the same to be capital gains, it could not be termed as long term capital gains and it can be treated as short term capital gains.
18. Mr.Suresh Kumar, on the other hand, referred to the question that was framed and referred to this Court in Khatau Vallabhdas case (supra) and sought to rely on the observations of the Court that the commodities in question had not changed their character from stock-in-trade to capital goods. In support of his contention, he sought to rely that the issue in the present case was squarely governed by the provisions of the Act and we must however, bear in mind that Khatau Vallabhdas dealt with the grocery stock-in-trade of a perishable nature and, therefore, it is not possible to hold the same as capital assets. On the other hand, the immovable property as in the present case could certainly be traded as a capital asset apart from stock-in-trade to the aforesaid case. The question which arises, therefore, for consideration is two-fold, firstly, whether the property acquired by the two co-owners and or the two partners were stock-in-trade and secondly, if the same were stock-in-trade is their character changed and become capital assets. In this behalf, it is useful to refer to the provisions of the deed of dissolution particularly clause (3) which read as follows:—
"3. The parties hereby declare that they have agreed to take over two plots of land as co-owners and will have absolute possession of the said plots as their capital assets, and shall have co-ownership interest in the said plots in equal proportion. Both the parties hereby agreed that they will repay the loans which they have borrowed for the purchase of plots out of their own resources or borrowing on their personal accounts. They also agreed to pay of the creditors and discharge other liabilities."
19. As can be seen from the above clause, the erstwhile partners agreed to take over the two plots of land as co-owners and claim possession of the plots as their personal assets. It is also pertinent to note the fact that in the recitals of the deed of dissolution, the following portion is of relevance.
" … AND WHEREAS the Partnership had purchased two plots of land (1) bearing survey No.14, Hissa No.3, admeasuring 8016 sq.mts. and survey No.15, Hissa No.2 (Part) admeasuring 4406 sq.mts. at village Diwanman Taluka, Vasai, Dist. Thane as per conveyance deeds executed with vendors on 2nd April, 1982...
... AND WHEREAS the parties hereto have now decided to convert the partnership assets i.e. individual co-ownership 2 plots of land as their personal capital assets...."
From the recitals which precede clause (3), it is clear that at the material time i.e, the parties treated two plots of land as stock-in-trade and it is only at the time of dissolution, they agreed to convert the partnership assets i.e. having co-ownership of the two plots into a personal capital asset. The property in the hands of the partners, therefore, did undergo change in nature by way of conversion of property into capital assets from its earlier nature of partnership property. Thus, in terms of the judgment of Khatau Vallabhdas's case (supra), the property did undergo a change in its nature and, therefore, became eligible for being treated as capital asset subject to all other applicable provisions of law. In this respect, the fact of non registration need not engage our attention in view of the judgment of the Apex Court in Addanki Narayanappa's case. (supra).
20. Dr.Shivram also relied upon the judgment of Mysore High Court in K.T. Appanna v. CIT [1967] 64 ITR 310 wherein the Court considered the issue of a partner who sold lands that fell to his share upon dissolution and whether it constituted profits of business and whether an inference could be drawn that his partnership business continued. The present case is not a case where after dissolution of the partnership, the assessee had purchased another land and the fact that the assessee has sold the land that fell to his share at the time of dissolution of partnership, did not justify drawing an inference that he wanted to continue on his own in the business of the erstwhile partnership of which he was a member. Having observed thus the Court found that no conclusion can be drawn that the sale in question by the partnership was effected in the course of business. The Court, then, held that sums earned out of the transaction were revenue profits chargeable to tax.
21. In the present case, however, there is nothing to show that the assessee as also the erstwhile Smt. Amrutben Chheda had dissolved the firm with the intention to carry on the said business of the firm in their individual capacities. The assessee and the former partner sold the land to a third party. They did not carry on the business of M/s. Laxmi Construction Co., the partnership firm i.e. of builders and/or contractors. It is not the case of the revenue that the business of the firm was that of buying and selling land and that being the case, it would have been possible to contend that the sale of the land by erstwhile partners constituted business of the partnership in their individual capacity and for that reason could brought within the fold of stock-in-trade. However, in the case at hand, the land was simplicitor sold to a third party who incidently might have been in the business of construction. However, that is not a factor that is relevant for the purpose of the present reference.
22. Dr.Shivram then relied upon the decision of this Court in the matter of P.H.Hamid v. CIT [2005] 278 ITR 112/147 Taxman 676 wherein certain assets of the erstwhile firm were allowed depreciation and were sold to the assessee upon dissolution of the firm. The assessee sold the assets and invested the sale proceeds in specified assets. It was held in that case that the amount of depreciation availed of by the erstwhile firm, was not liable to be brought to tax in the hands of the assessee.
23. The next judgment relied upon by Dr. Shivram is Gulabrai Hanumanbox v. CWT [1992] 198 ITR 131 (Gau.) in which the facts pertain to the house property jointly held in equal shares by the assessee and other co-owner for the assessment year in question. In the assessment order, the report of the valuer of the assessee was accepted and the share of the half property in the case of co-sharer was taken for a particular amount. The assessee in question then sought the same benefit as given to the co-owner. In that case, we find that the transaction of the co-sharer was entitled to the benefit, then the assessee will be similarly placed and it would be highly improper to burden a co-sharer with higher rate of tax and if such an action is sanctioned, it would militate against the principles of equality of laws enshrined in article 14 of the Constitution. This in our view, is not relevant in the present case since there is no evidence that the co-sharer was given the benefit of long term capital gains and, therefore, was relied to record the extent of fact.
24. Notwithstanding this we are of the view that the question before us is, whether in the facts of the case, there was any material on record to come to the conclusion that the land sold by the applicant was stock-in-trade. In our view, the correct test to be applied is whether the partnership assets were converted to capital assets of the partners at the time of dissolution. This we find, was provided for in the dissolution deed itself which records in clause (3) that the parties have agreed to take over the plots of land as co-owners and as capital assets and they shall have co-ownership and as a test of conversion if applied, the assessee has indeed provided for conversion. Hence we have no difficulty in concluding that the property does not seem to be stock-in-trade by the execution of the dissolution deed. In our view, there is no mode which provides for conversion of stock-in-trade into capital assets except by agreement of parties.
25. In the instant case, the deed of dissolution achieves that objective. In the case of Khatau Vallabhdas (supra), the Court was concerned with the division of stock-in-trade i.e. grocery products. In the present case, the business of the partnership was of builders/contractors and not of buying and selling the land and the partners at the material time were not engaged in any construction activity and no such construction was being carried out on the land. A building was to be put up on the land purchased by the erstwhile partnership firm but the land remained vacant and nothing is done on the land or to the land so as to show it as stock-in-trade and not treat it as capital assets share of the assessee.
26. In the circumstances, we answer both the questions in the negative and hold in favour of the assessee and against the revenue. We hold that the Tribunal had no material to come to the conclusion that the land sold by the applicant/assessee was stock-in-trade and the Tribunal was not justified to treat the same as business income. However, we leave open the question whether the amount in the hands of the applicant/assessee is to be treated as long term capital gains or short term capital gains to be decided by the department.
27. The reference is, therefore, accordingly answered. No order as to costs.
PAMPA 

*In favour of assessee.
IT : Where due to efforts of director of assessee-company, business of assessee had increased substantially and he was assisting assessee in its new hotel project, excessive salary payment to him was reasonable
■■■
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SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 593 OF 2014
SEPTEMBER  12, 2014 
Section 40A(2) of the Income-tax Act, 1961 - Business disallowance - Excessive or unreasonable payments (Salary of director) - Assessment year 2009-10 - Assessee-company was engaged in business of financing and investment - Director of assessee-company was a graduate from IIT and had a degree of IIM and had 15 years experience in said field and assessee's business had increased substantially due to efforts of its director - Moreover, assessee was developing a hotel under guidance of said director - Whether, on facts, higher salary paid to said director could not be said to be excessive and unreasonable - Held, yes [Paras 6-8] [In favour of assessee] 
Ms. Suruchi Aggarwal, Sr. Standing Counsel  for the Appellant. 
JUDGMENT
 
Sanjiv Khanna, J. - The assessment year in question is 2009-10 and the respondent assessee, a company, for the year had filed a return declaring income of Rs.4,46,22,010/-. This was the net taxable profit declared.
2. The Assessing Officer disallowed payment of Rs.48,30,000/- out of Rs.60,00,000/- made to the Director by invoking Section 40A(2)(b) of the Income Tax Act, 1961 (Act, for short). He held that reasonable salary payable would be Rs.1 lac per month. The exact reasoning given by the Assessing Officer in this regard is reproduced below:—
"3. Salary paid to the Directors:
During the year under assessment the assessee has shown loss from business activity. It was stated that the assessee company was engaged in the business of financing and investment. It was noticed from the P&L account that there were only two items of receipt, first of Rs. 5,29,54,306/- as interest received and second of Rs. 13,90,626/- as dividend received. The second item of Rs. 13,90,626/- was claimed exempt and hence was not declared as business income. As against these two items of income, substantial amount of Rs. 72,60,704/- was debited as expense in the P&L account under various heads. Since the dividend has been claimed exempt, this expenditure of Rs.72,60,704/- was claimed against the only item of Rs.5,29,54,306/- shown as business income.
It was found that out of total expenditure debited at Rs.72,60,704/-, the major expenditure of Rs.60,30,000/- was debited under the head salary and wages. It was further noticed that this expenditure of Rs. 60,30,000/- was on account of salary and HRA paid to Sh. Patanjali Keswani, Director for the period April, 2008 to March, 2009. In view of the nature and quantum of the business income and also the fact that the payment was made to the person covered under section 40A(2)(b) of the Act, the assessee was required to explain as to why not disallowance may be made in view of the facts mentioned in assessment orders for earlier years. The assessee submitted its reply vide letter dated 28/11/2011. On reconsideration of facts it is found that the salary paid to Mr. Patanjali Keswani is unreasonable and highly excessive and is hit by provisions of Section 40A(2)(b) of the Act also. The quantum of salary is highly excessive and manifestly disproportionate to the relative quantum and nature of business of the company. Considering the reply of the assessee and increasing inflation in the economy the salary to the Director is held to be reasonable at Rs. 1,00,000/- per month and balance amount is disallowed. Accordingly, a salary of Rs. 12,00,000/- @ Rs. 1,00,000/- per month for the period April, 2008 to March, 2009 is allowed and excessive salary of Rs.48,30,000/- (Rs.60,30,000 - Rs. 12,00,000) is disallowed. This gives an addition of Rs. 48,30,000/- in form of salary to the director, the assessee has furnished inaccurate particulars of income for which penalty proceedings u/s 271(1 )(c) of the Act are being initiated separately.
(Addition of Rs. 48,30,000/-)"
3. In the reasoning given in paragraph 3, the Assessing Officer had referred and adverted to the position that the respondent assessee had earned interest income of Rs.5,29,54,306/- under the head 'income from business'. The assessee had also received dividend income of Rs.13,90,626/-. This, the Assessing Officer observed, would not constitute a justification for payment of the aforesaid salary.
4. It appears that in earlier years similar disallowance were made, though not to this extent. Addition of about Rs.30 lacs made in earlier years, were deleted in the appellate proceedings and no further appeal was preferred by the revenue. It is stated that this was due to low tax effect.
5. The Commissioner of Income Tax (Appeals) deleted the aforesaid disallowance after referring to the findings in the earlier proceedings, and after giving details of the education and practical experience of the Director.
6. It was highlighted in the order that the Director was a graduate from IIT Delhi and also had a degree in MBA from IIM-Kolkata. He had 15 years of experience in Taj Group of Hotels as Chief Operating Officer of Taj Business Hotels, and Sr. Vice President of a special project. Later, he also worked as Director of A.T.Kearney Inc.'s India Office.
7. Thereafter, the Commissioner of Income Tax (Appeals) observed that the respondent assessee was engaged in financing business. Their business and profits had increased substantially over a period of time. A chart giving details of interest income earned, noticed in the first appellate order is reproduced below:—
"The comparative chart of interest income and net profit for year ended 31.03.2007, and 31.03.2008, 31.03.2009 and 31.03.2010 is as under:—
	Particulars
	31.03.2007 
(Rs.)
	31.03.2008 
(Rs.)
	31.03.2009 
(Rs.)
	31.03.2010 
(Rs.)

	Interest Received
	1194247
	5006561
	52954306
	36742554

	Net Profit
	5482938
	10490032
	47089728
	30381919"


8. It stands recorded that the respondent assessee was setting up hotels in Gurgaon and Hyderabad under the guidance of the said Director and expenditure as on 31.03.2009 on the capital work in progress was to the tune of Rs.36.70 Crores and due to the efforts of the said Director funds to the tune of Rs.49.99 Crores had been raised by the respondent assessee. The amount paid to the respondent director had resulted in deduction of tax at source of Rs.20,92,000/- and income tax paid by the said director was at the maximum marginal rate.
9. The aforesaid findings, we feel are factual and effectively and positively deal with the question of reasonableness of the said payment. In view of the aforesaid position, we do not find any merit in the present appeal and the same is dismissed in limine.
POOJA 

*In favour of assessee.
IT: Where AO had recorded reasons to believe based on confession made by partner of assessee that he had taken cash loan from market which were not disclosed in regular books of account at time of search and seizure, proceedings initiated by AO under section 147 on basis of same were valid
■■■
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[ASSESSMENT YEAR 1999-2000] 
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Section 69A, read with section 147 of the Income-tax Act, 1961 - Unexplained moneys (Reassessment) - Assessment year 1999-2000 - Search and seizure operation was carried out on assessee firm and in course of search, two laptop computers were found and seized from possession of SK a partner of assessee - Reassessment was initiated on basis of printouts from these laptops and statement of SK wherein he stated that he had taken cash loan from market which were not disclosed in regular books of account - Assessee argued that same very material was available with Assessing Officer at time of assessment, and therefore reasons to believe recorded were vague and based on suspicion - Whether, there was no evidence or material brought on record by assessee which may prove that Assessing Officer had duly considered statement of SK while framing original assessment, on basis of which reasons to believe had been recorded - Held, yes - Whether thus Assessing Officer had 'reason to believe' to initiate re-assessment proceedings and proceedings initiated by Assessing Officer under section 147 on basis of material available on record were valid- Held, yes[Paras 6.6, 6.7 & 6.22][In favour of revenue] 
FACTS
 
	■ 
	 
	Original assessment was made under section 143(3) determining total loss at Rs.29.45 lakh.

	■ 
	 
	Subsequently, a search and seizure operation was carried out on assessee group and in the course of the search, two laptop computers were found and seized from the possession of SK.

	■ 
	 
	From the printout taken from the laptop computers under identification No. LP-1 to LP-10 and on the basis of the confession made by SK that he had taken cash loan from market which were not disclosed in the regular books of account, a notice under section 148 was issued after recording reasons.

	■ 
	 
	Subsequently, re-assessment under section 147/143(3) was completed, determining the taxable income at Rs.2.86 crore.

	■ 
	 
	On appeal, the Commissioner (Appeals) annulled the assessment by observing that since the reassessment order under section 147/143(3) has been framed without issuing statutory notice under section143 (2), the assessment is bad in law and accordingly annulled. Commissioner (Appeals) did not decide other grounds taken by the assessee for the validity of initiation of the proceeding under section 147.

	■ 
	 
	On second appeal, the Tribunal, keeping in view the fact that the decision of the Madras High Court in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233/165 Taxman 123 was not considered by the Commissioner(Appeals), set aside the issue to the file of the Commissioner (Appeals) to redecide the same after taking into consideration the above case.

	■ 
	 
	The Commissioner appeals in second round of proceedings held that as per the provisions of section 292BB it is deemed that notice under section 143(2) was duly served upon the assessee and assessee is not allowed to take any objection in this regard in the appellate proceeding. As regards the validity of the initiation of the proceeding under section 147, the Commissioner (Appeals) took the view that the Assessing Officer has formed reason to reopen the assessment on the information which is wholly vague, indefinite, far-fetched and remote and ultimately held that the notice issued by the Assessing Officer under section 148 was invalid and annulled the assessment.

	■ 
	 
	On further appeal by revenue to the Tribunal:


HELD
 
	■ 
	 
	From a reading of section 147, it is apparent that this section empowers the Assessing Officer to assess or re-assess income chargeable to tax if he has 'reason to believe' that income for any assessment year has escaped assessment. This section authorizes the Assessing Officer not only to re-assess but also to assess the assessee in respect of an income which escaped assessment. For initiating the proceedings under this section, no doubt there must be 'reason to believe'. 'Reason to believe' would mean cause or justification. If the Assessing Officer has cause or justification to know or suppose that income has escaped assessment, it can be said that the Assessing Officer has 'reason to believe' that the income has escaped assessment.[Para 6.1]

	■ 
	 
	The question whether the Assessing Officer had 'reason to believe' is a question of jurisdiction. The expression 'reason to believe' as contained in section 147 does not mean purely subjective satisfaction on the part of the Assessing Officer but it means that the belief must be held in good faith and it is open to the court to examine whether the 'reason to believe' has a rational connection or bearing to the formation of the belief or is based on irrelevant or extraneous consideration. The words are not 'reason to suspect'. There must be material relevant to the income escaped by the assessee on the basis of which the Assessing Officer must form prima facie belief. The Assessing Officer has not to prove at the time of recording of the reasons that the income has actually escaped assessment but there must be material relevant to the assessee on the basis of which one may form prima facie opinion that the assessee has escaped income from assessment. [Para 6.2]

	■ 
	 
	On going through the reasons recorded as well as the order of the Commissioner (Appeals) it was noted that when the assessee went in appeal before the Commissioner (Appeals) against the re assessment order the Commissioner (Appeals) on the basis of non-serving of notice under section 143(2) quashed the assessment but did not decide the other issues involved in the grounds of appeal taken by the assessee. The revenue challenged the order of the Commissioner (Appeals) on the ground that Commissioner (Appeals) was wrong in annulling the assessment made under section 147/143(3) just on technical reasons without going into the merits of the case relying on the order of the Madras High Court in Areva T & D India Ltd. (supra). The Tribunal set aside the issue to the file of Commissioner (Appeals) to re decide the same after taking into consideration the decision of Madras High Court in Areva T & D India Ltd. case (supra). While setting aside the order to the file of Commissioner (Appeals), the Tribunal stated that the assessee's are at liberty to substantiate their claims, both legally as well as on merits. This is a fact that in this case the Commissioner (Appeals) has not decided the other grounds taken by the assessee and annulled the assessment only on the issue relating to the notice issued under section 143(2). Since the revenue has challenged the order of the Commissioner (Appeals) on this very issue, the Tribunal has set aside, the said issue as the jurisdiction of the Tribunal under section 254(1) is limited to the grounds of appeal before it. The Commissioner (Appeals) while deciding the first round of appeal has clearly observed that 'since assessment order under section 147/143(3) itself has been held to be invalid, the other issues raised by the appellant are not being considered as it will be only of academic interest.' The natural consequence, of the order of the Tribunal on the grounds taken by the assessee before the first appellate authority but not decided by it, gets survived for adjudication. Once the issue on which the Commissioner (Appeals) has annulled the assessment got restored to the Commissioner (Appeals) by the higher appellate authority, the Commissioner (Appeals) is bound, in case the Commissioner (Appeals) decides that issue against the assessee, to decide all other grounds taken by the assessee. The Commissioner (Appeals) cannot be estopped not to decide other grounds merely on the basis that the assessee has not filed any appeal or cross-objection before the Tribunal against the order of Commissioner (Appeals) dated 7-3-2007. Therefore, the plea of the revenue that Commissioner (Appeals) does not have any jurisdiction to decide the appeal of the assessee on the other grounds which were not adjudicated before the Tribunal was dismissed.[Para 6.3]

	■ 
	 
	Further, before the Commissioner (Appeals), the assessee has taken three legal issues; one issue relates to the validity of the initiation of the proceedings, second issue relates to the initiation of reassessment proceedings barred by limitation and the third issue relates to the service of the notice under section 143(2). In the second round of appeal, Commissioner (Appeals), when the proceedings got reinstated before him, had decided the issue in respect of issuance and service of notice under section 143(2) against the assessee. Against that issue, the assessee has not filed any appeal or cross-objection. Therefore, that issue got concluded by the order of the Commissioner (Appeals). Even during the course of the argument also, the assessee did not raise any such issue even though the issue involved, is a legal issue. In respect of validity of the proceedings, the assessee raised two issues before the Commissioner (Appeals); one relating to issue that the proceedings initiated under section 143(3) are barred by limitation as notice under section 148 was issued after expiry of 4 years and other issue is that there are no 'reasons to believe' and the material available was already before the Assessing Officer. The Commissioner (Appeals), has not given any finding in respect of the issue taken by the assessee that initiation of the proceedings are barred by limitation in view of proviso to section 147 but the Commissioner (Appeals) decided in favour of the assessee on the issue that the same information was available with the Assessing Officer even during the original assessment.[Para 6.4]

	■ 
	 
	The assessee has not filed any appeal or cross-objection. Now, the only issue for adjudication is whether the Assessing Officer has 'reason to believe' on the basis of the information available with him. Whether the reasons to believe recorded by the Assessing Officer are bona fide or not, initiated on the basis of the statement of one of the partner of the assessee at the time of search and seizure.[Para 6.5]

	■ 
	 
	In the absence of bona fide reasons, it is a settled law that, the proceedings under section 147 cannot be initiated. It is not the case of the assessee that there is no 'reason to believe' or reason to believe are not bona fide. The sufficiency of reasons cannot be entertained by this Tribunal. It is only to be seen whether there is material to form the 'reason to believe'. Whether the statement recorded during the course of the search can be the basis for 'reasons to believe' specially when this fact is not at all available in the original assessment framed under section 143(3) and there is no evidence of material that this fact has been considered by the Assessing Officer during the course of framing original assessment under section 143(3).[Para 6.6]

	■ 
	 
	The words 'income chargeable to tax has escaped assessment' has been defined by Explanation 2 in section 147 as substituted with effect from 1-4-1989. Sub-clause (c) of the explanation is relevant. This sub-clause clearly mandates that where an assessment has been made but (i) income chargeable to tax has been underassessed; or (ii) such income has been assessed at too low a rate; or (iii) such income has been made the subject of excessive relief and this Act; or (iv) excessive loss or depreciation allowance or any other allowance under this Act has been computed, it will be deemed that income chargeable to tax has escaped assessment. Explanation 2(c) is clearly applicable in the case of the assessee in view of the proposition of law as pronounced by the Supreme Court in the case of Asstt. CIT v. Rajesh Jhaveri Stock Brokers (P.) Ltd. [2007] 291 ITR 500/161 Taxman 316 as reasons recorded clearly stipulates that the income chargeable to tax has been under assessed. No decision was brought to show how the Explanation 2(c) will not apply in the case of assessee. The assessee went on arguing that the same very material was available with the Assessing Officer at the time of assessment, and therefore the reasons to believe recorded are vague and based on suspicion. Further it was also noted that the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) nowhere took the view that some fresh tangible material should come subsequently in the possession of the Assessing Officer while taking action under section 147. The Supreme Court while comparing the old provisions of section 147 and the provisions as has been substituted with effect from 1-4-1989 has clearly laid down that under the substituted section 147 for 'reasons to believe' existence of only the first condition is sufficient. If the Assessing Officer, for whatever reasons, has reason to believe that income has escaped assessment, it confers jurisdiction to re-open the assessment. It is further stated that both the conditions must be fulfilled if the case falls within the ambit of proviso to section 147. The Commissioner (Appeals), has not allowed the relief to the assessee on the applicability of proviso to section 147 and that is not the issue here. No doubt the ingredients of section 147 are to be fulfilled. The Supreme Court in the case of Raymond Woollen Mills Ltd. v. ITO [1999] 236 ITR 34 when a similar question had come before the Supreme Court did not decide the issue whether any new fact came to the knowledge of the ITO after completing the assessment proceedings.[Para 6.7]

	■ 
	 
	Initially the provisions for income escaping assessment were brought into the statute by way of section 34 incorporated under the Income-tax Act, 1922 which authorises the Assessing Officer to take action for reassessment under two situations; the first situation is given in section 34(1)(a) and second is given in section 34(1)(b). Section 34(1)(a) empowers the Assessing Officer to assess or re-assess the escaped income, where the Assessing Officer has reason to believe, due to the omission or failure of the assessee to make a return of his income under section 22 or to disclose fully and truly all the material facts necessary for his assessment. Under section 34(1)(a) 'reason to believe' is qualified by the words 'omission or failure'. Sub-clause (b) applies to a case where there may be no omission or failure but the Assessing Officer, in consequence of information in his possession, has reason to believe about the escaped income. Under section 34(1)(b) thus the 'reason to believe' for escapement of the income must have arisen in consequence of the information coming in the possession of the Assessing Officer.[Para 6.10]

	■ 
	 
	The Supreme Court in the case of Kalyanji Mavji & Co. v. CIT [1976] 102 ITR 287 (SC) has interpreted that the word 'subsequent information' requires fresh facts and material or if there are existing facts, then, there must be enquiry into the materials available. Thus, requirement of fresh material or facts has been interpreted by the court because section 34(1)(b) states that the Assessing Officer has in consequence of information in his possession 'reason to believe'. 'Reason to believe' should have arisen in consequence of the information and as the information cannot be based without material or facts, therefore, it has been interpreted by the Court that there must be fresh facts or tangible material with the Assessing Officer. In section 147, as was in existence prior to 1-4-1989, under sub-clause (b) similar language has been used as had been used in section 34(1)(b).[Para 6.11]

	■ 
	 
	In this section also, for the purpose of 'reason to believe' it is necessary that the 'reason to believe' must have arisen in consequence of the information in the possession of the Assessing Officer. The information must precede the reasons to believe on reading the provisions of section 147(b).[Para 6.12]

	■ 
	 
	From the provisions of section 34(1)(b) and 147(b) which were under the Income-tax Act prior to 1-4-1989 it is apparent that for arriving at 'reason to believe' that income chargeable to tax has escaped assessment it was necessary that the Assessing Officer must have information in his possession prior to arriving at reasons to believe that income escaped assessment. This information has been interpreted by the courts from time to time in the form of tangible fresh material or facts but on looking into the provisions of section 147 which has been substituted with effect from 1-4-1989, it is noted that there are drastic changes in this section. Now, the only condition which requires to be fulfilled is that the Assessing Officer must have 'reason to believe' that any income chargeable to tax has escaped assessment. This section does not talk that 'reason to believe' must be based or must have been in consequence of fresh information coming into the possession of the Assessing Officer. Therefore, for taking action under section 147 the 'reason to believe' can be based on the basis of the material available with the Assessing Officer even available at the time of making the assessment provided the prima facie material belong to the assessee and apparently relates to the assessment year concerned. The courts have from time to time interpreted the word 'reason to believe' to mean that the Assessing Officer must have cause or justification. At the stage of initiation of the proceedings it is not required that the Assessing Officer must establish the escapement of the income. The only question is whether there was relevant material on which a reasonable person could have formed the requisite belief. The scope and effect of section 147 as substituted with effect from 1-4-1989 is substantially different from the provisions as stood prior to such substitution. The court has interpreted from time to time that there must be bona fide reason to believe. Where the Assessing Officer has applied his mind to the material available with him, he cannot be permitted to review the assessment in the garb of 'reason to believe'. In this case there is no evidence or material being brought on record by the assessee which may prove that the Assessing Officer has duly considered the statement of SK while framing the original assessment, on the basis of which reasons to believe have been recorded. Thus, with the amendment brought to section 147 on and from 1-4-1989 and the elucidation on the scope of the authority and jurisdiction of the officer under section 147, the proceedings initiated by the Assessing Officer under section 147 are valid and the Assessing Officer could have taken the action under section 147 on the basis of the material available on record. There is no need of any fresh tangible material for coming to the 'reason to believe' that the income has escaped assessment in view of Explanation 2 clause (c) of section 147.[Para 6.13]

	■ 
	 
	Section 147 permits the reopening of an assessment and the issuance of notices, etc., if the 'Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year...'.[Para 6.17]

	■ 
	 
	Thus, while the court will not judge the adequacy of the reasons provided by the Assessing Officer, the court must assess whether the belief is based on relevant and specific information that could lead to such a belief.[Para 6.18]

	■ 
	 
	Upon perusal of the reasons recorded by the Assessing Officer, the reasons recorded cannot be regarded to be arbitrary, irrational. The reasons refer to the material i.e. the statement of the partner of the firm recorded under section 132(4) during the course of the search. It clearly states that during the course of search conducted on assessee group of companies which included the assessee, two laptop computers were found and seized from the possession of the partner of the firm, SK. It is not denied that SK is a key person of assessee group. Subsequently, the Department took out printout LP-1 to LP-10. These printouts contained entries in respect of business transactions and loan transactions of the assessee group which were not entered in the regular books of account maintained by the assessee. This is also a fact that all these transactions were cash transactions and the transactions appearing at LP-1, LP-2, LP-9 & LP-10 relate to loan transactions relating to the assessee. The Assessing Officer clearly mentioned in the reasons that SK has stated in his statement before the DDIT that he has taken cash loan from market which were not entered in the books and introduced this money into various businesses belonging to different concerns of Polar group as loan or share capital/capital. In the case of the assessee, it is noted that the share capital has been introduced by both the partners, SK and AK to the extent of Rs.24.9 lakh and Rs. 56.5 lakh respectively. Introduction of fresh capital apparently demonstrates that the assessee has introduced money borrowed by the assessee by way of cash loan not entered into the books of accounts in the form of capital of the partners. A person of ordinary prudence would have believed that income has escaped assessment. At the time of recording of the reasons, only prima facie satisfaction of the Assessing Officer is necessary. The court also cannot investigate the adequacy or sufficiency of the reasons which weighed with the Assessing Officer in coming to the belief. The reasons recorded are relevant and has a bearing on the income of the assessee. The Assessing Officer is not required to have a purely subjective satisfaction. The belief must be held in good faith. The Assessing Officer has not inferred that the preference shares of Rs. 54 lakh issued during the assessment year were bogus. The Assessing Officer has inferred in the reasons that the capital introduced by the Partners are out of undisclosed loan arranged by SK.

	■ 
	 
	It is noted from the finding of Commissioner (Appeals) that SK in his statement has admitted that Assessee group of companies has inflated the bills to suppress the income and the excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about Rs. 16-17 crore. The Commissioner (Appeals) was of the opinion that in the statement nothing has been mentioned in respect of the cash loan obtained during the impugned assessment year and therefore drawing of any loan or capital during the impugned assessment year is not a belief but a suspicion. At the time of initiation of the proceedings the Assessing Officer has to look into whether there is information or material relevant to the assessment year under consideration for the escapement of income. The said statement as contended by the revenue clearly prove that information in this statement also relate to impugned assessment year. It is not denied that the assessee has introduced fresh capital during the year. This is an undisputed fact that in this case even though search has taken place in the case of the assessee but the Assessing Officer has not whispered even a single word while framing the original assessment about the search and the consequence thereof. The Assessing Officer has not considered the statement of SK. The order passed is silent as to the reasons for the conclusion the Assessing Officer has drawn.

	■ 
	 
	The Delhi High Court in the case of Consolidated Photo & Finvest Ltd. v. Asstt. CIT [2006] 281 ITR 394/151 Taxman 41 has explicitly taken the view that in cases where the order passed by the statutory authority is silent as to the reasons for the conclusion it has drawn, it can well be said that the authority has not applied its mind to the issue before it nor formed any opinion. The principle that mere change of opinion cannot be the basis for reopening of completed assessment would be applicable only to situation where the Assessing Officer has applied his mind and taken a conscious decision on a particular matter in issue. It will have no application where the order of assessment does not address itself to the aspect which is the basis for re-opening of the assessment. The case of the assessee is duly covered by the decision in Raymond Woollen Mills Ltd. (supra) in which the Supreme Court has clearly laid down that in determining whether commencing of re-assessment proceedings was valid, it is only to be seen whether there was prima facie some material on the basis of which the department could reopen the case. Sufficiency or correctness of the material is not needed to be considered at this stage. Commissioner (Appeals), has examined the sufficiency of the material and on that basis has quashed the initiation of the reassessment proceedings.[Para 6.19]

	■ 
	 
	The Apex Court in the case of ITO v. Purushottam Das Bangur [1997] 224 ITR 362/90 Taxman 541 (SC) has settled the law on this issue that at the time of initiation of the proceedings under section 147, the Assessing Officer should have the material relevant to the assessee. The information received from the Investigation Wing is also material if it contains the information regarding the assessee. The Assessing Officer at the time of recording of the reasons/formation of belief is not supposed to counter the evidence or material collected by him with the assessee. Even the source of the material cannot be asked by the assessee. If the material or the information belongs to the assessee, the Assessing Officer has a bona fide belief to record the reasons. The court cannot look into the sufficiency of the material held by the Assessing Officer for the formation of the belief. Once the proceedings are initiated, the onus is on the Assessing Officer to prove that the assessee has escaped the income and for that he has to give the hearing to the assessee and give all the material and evidence collected by him so that the assessee may contradict the same. If the Assessing Officer does not have the material, the reasons cannot be regarded to be bona fide and the initiation of the proceedings can be quashed. If the initiation is valid and subsequently, the assessee proves that there is no escapement of income, the assessment so framed could be quashed/cancelled. The decision of the Supreme Court in Purushottam Das Bangur (supra) which has settled the position of law has not been discussed. The law pronounced by the Supreme Court is the law of land and is binding on all the courts. The decision of Apex Court in the case of Johri Lal (HUF) v. CIT [1973] 88 ITR 439, Sheo Nath Singh v. AAC [1971] 82 ITR 147 (SC) and Ganga Saran & Sons (P.) Ltd. v. ITO [1981] 130 ITR 1/6 Taxman 14 (SC) also, will not assist the assessee as in the case of the assessee, the Assessing Officer while recording the reasons has the relevant material to form the belief from which a person of ordinary prudence could form.[Para 6.22]

	■ 
	 
	Therefore, the order of Commissioner (Appeals) in respect of all the assessees on this issue is set aside holding that the Assessing Officer has 'reason to believe' to initiate the reassessment proceedings. The Commissioner (Appeals) has not given any finding on the ground of the assessee that initiation of the proceedings are barred by limitations, this issue will automatically get survived before the Commissioner (Appeals).[Para 7]

	■ 
	 
	In the result, all the appeals filed by the revenue are allowed.[Para 8]
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ORDER
 
P.K. Bansal, Accountant Member - Since all these appeals relate to different assessees but involve the common issue, therefore all these appeals are disposed off by this common order. All these twelve appeals have been filed by the revenue against the respective order of CIT(A), Kolkata dtd. 23.12.2009 in ITA Nos.574 to 577, dated 24.12.2009 in ITA No. 578, ITA Nos. 579 and 581, dated 23.12.2009 in ITA Nos.580,582,583 and 585, and dated 22.12.2009 in ITA No.584 for the assessment years 1999-2000 by taking the following common grounds of appeal:—
	"(1)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in holding that the notice issued by the Assessing Officer u/s 148 was invalid and therefore also erred in annulling reassessment order u/s 147 / 147(3) dated 29.12.2006.

	(2)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in holding that the information based on which the A.O had reopened the assessment was wholly vague, indefinite, far-fetched and remote.

	(3)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in annulling the assessment when the matter was setaside to the file of CIT(A) by the Hon'ble ITAT to re-decide the issue regarding non-issue of notice u/s 143(2) of the Act, after taking into consideration Madras High Court decision as in the case of Areva T & D India Ltd v. Asstt. CIT. [2007] 294 ITR 233"


2. Since all these 12 appeals filed by the Revenue involve common facts except for the change in the figures, therefore, both the ld. DR and ld. AR agreed that all these appeals be disposed off on the basis of the facts involved in the case of Rameshwarlal Sajjan Kumar in ITA No. 579/Kol/2010 and whatever view this Tribunal takes in the case of Rameshwarlal Sajjan Kumar, the same may be followed in other cases also.
3. The brief facts of this case are that the original assessment was made u/s 143(3) determining total loss at Rs.29,44,890/- vide order dt. 15.2.2002. Subsequently, a search and seizure operation was carried out on Polar group on 9.1.1999 and in the course of the search, two laptop computers were found and seized from the possession of Shri Sunil Kumar Agarwal. From the printout taken from the laptop computers under identification no. LP-1 to LP-10 and on the basis of the confession made by Shri Sunil Kumar Agarwal that he had taken cash loan from market which were not disclosed in the regular books of account, a notice u/s 148 was issued on 17.3.2006 after recording the following reasons :
"17.03.2006
A search and seizure operation was conducted against the Polar Group on 09.01.1999 and in course of search and seizure operation two laptop computers were found and seized from the possession of Sri Sunil Kumar Agarwal. Sri Sunil Kumar Agarwal is the key person of the whole Polar group. Subsequently, the laptop computers were retrieved and the printouts were taken under the Identification Mark LP-1 to LP-10. On perusal of the books of account LP-1 to LP-10, it revealed that these are nothing but undisclosed entries of business transactions and loan transactions of the whole Polar Group and all the transaction were in cash. LP-1, LP-2, LP-9 & LP-10 related to the loan transactions of the assessee company. In this statement u/s. 132(4) dated 26.03.99 had given before the DDIT(Inv.) Unit-3(III), Kolkata, Sri Sunil Kumar Agarwal confessed that he had taken cash loan from the market which were not disclosed in the regular books of account and introduced these money into the various business concerns of the Polar group as loan and share capital/capital. From the confession it is clear that the capital introduced by the partner in the partnership business during the year of this group including the assessee firm is definitely unaccounted. In the instant case the assessee firm consisted of two partners namely, Shri Sunil Kumar Agarwal and Shri Anil Kumar Agarwal. During the year Shri Sunil Kumar Agarwal introduced fresh capital of Rs.24,90,000/- and Shri Anil Kumar Agarwal introduced capital of Rs. 56,50,000/- in this partnership business. In the background of confession of Shri Sunil Kumar Agarwal, there is every possibility that this fresh capital is nothing but the undisclosed income of the assessee firm.
So, I have reasons to believe that income had escaped assessment. So as per my opinion it is a fit case to initiate proceeding under section 148.
So, issue notice notice u/s. 148 immediately.
Sd/-
(R.P. Nag) A.C.I.T, CC.XVI, Kolkata"
3.1 Subsequently, re-assessment u/s 147/143(3) was completed on 29.12.2006 determining the taxable income at Rs.2,85,65,940/-. The additions made include the cash loan of Rs.2,64,53,891/- and the interest thereon amounting to Rs.50,56,938/-. The Assessee went in appeal before the CIT(A) who vide order dt. 7.3.2007 annulled the assessment by observing as under :
"11. Considering the fact and that the service of notice u/s. 143(2) is mandatory, it makes no difference, whether a revised return was filed by the assessee in response to notice u/s. 148 or request was made to treat the earlier return filed u/s. 139 as return filed in response to the notice u/s. 148 of the Act. Further, it is also of no significance that the Assessing Officer continued the assessment proceeding by issuing notice u/s. 142(1) and due compliance of the same was made by the assessee. Recently, this issue was considered and examined in details by Hon'ble ITAT, Ahmedabad and it was held that notice u/s. 142(1) cannot be deemed as notice u/s. 143(2) of the Act. Accordingly, it was held that non-issue of notice u/s. 143(2) will invalidate an assessment u/s. 147 read with sec. 143(3) of the Act (ITO v. Smt. Sukhin Modi [2007] 295 ITR (AT) 169 Ahmedabad. The position of law is well settled that if the requirement of a statute which prescribes the manner in which something to be done are expressed in negative language, that is to say, if the statute enacts that it shall be done in such a manner and in no other manner, such requirements are, in all cases absolute and neglect to attend to such requirement will invalidate the whole proceeding. Considering above it is held that since the reassessment order u/s. 147/143(3) of the Act has been framed without issuing statutory notice u/s.143(2), the assessment is bad in law and accordingly annulled.
12. Since the assessment order u/s. 147/143(3) itself has been held to be invalid, the other issues raised by the appellant is not being considered as it will be only of academic interest."
3.2 CIT(A) did not decide other grounds taken by the Assessee for the validity of initiation of the proceeding u/s 147. Against the said order, the Revenue went in appeal before the Tribunal by taking the following common grounds in each of the cases.
	"(1)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in annulling the assessment made u/s. 147/143(3) for technical reason without going into the merits of the case.

	(2)
	 
	That in the facts and circumstances of the case and in law, the ld. CIT(A) has erred in law in not restoring the matter back to the Assessing Officer following the decision of the Hon'ble Madras High Court in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 (Mad.).

	(3)
	 
	That the Department craves leave to add or modify any of the ground(s) of appeal at the time of hearing of the case."


3.3 The Tribunal, vide its order dt. 16.10.2008 set aside the issue to the file of the CIT(A) by holding as under :
'5. After hearing the rival submissions and on consideration of the material available on record, it is observed that the case law relied on by the Revenue in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 (Mad.), was neither considered by the ld. CIT(Appeals) nor the ITAT in its order as ITO v. Smt. Sukhin Modi [2007] 295 ITIR(AT) 169 (Ahd.) on the basis of which the ld. CIT(Appeals) has annulled the orders passed by the A.O. In the said case law, the Hon'ble Madras High Court has observed as under :-
"that it was admitted that the notice under section 148 was valid. The facts showed that (i) the original return as well as the subsequent return filed in response to the notice under section 148 of the Act, were the same and there was no difference in the contents of both the returns; (ii) the assessee himself participated in all the proceedings objecting to the reassessment; (iii) the objections of the assessee were not considered by the Assessing Officer; (iv) there was a valid reopening of the assessment, but there were procedural irregularities committed by the Assessing Officer in completing the reassessment. [Matter remanded with a direction to the Assessing Officer to consider the matter afresh, particularly the objections by the assessee for the reopening and issue of notice under section 143(2)]"
Keeping in view the fact that the case law was not considered by the ld. CIT(Appeals), we consider it fit to set aside the issue to the file of the ld. CIT(Appeals) to redecide the same after taking into consideration the Madras High Court decision as reported in 294 ITR 233 (supra). The assessees are at liberty to substantiate their claims both legally as well as on merits. We order accordingly.
6. In the result, all the appeals filed by the Revenue are allowed for statistical purposes.'
3.4 As per the said order of the Tribunal, CIT(A) disposed off the appeal of the Assessee de novo vide his order dt. 24.12.2009 in the case of the Assessee and vide orders dt. 22.12.2009 and 23.12.2009 in the case of other assessees taking a similar view ignoring the fact that the Tribunal had set aside the issue before it to CIT(A) for redeciding it after taking into consideration Hon'ble Madras High Court decision as Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233/165 Taxman 123 (Mad.) on the issue "non-service of notice u/s 143(2) - whether the assessment has to be set aside or quashed". CIT(A), on the basis of the decision of Hon'ble Madras High Court in the case of Areva T & D India Ltd. (supra) as well as Sec. 292BB inserted by the Finance Act, 2008 took the view that though the notice u/s 143(2) was not issued, but since the Assessee had never raised this point in the course of the assessment proceeding, in view of the provisions of Sec. 292BB it is deemed that notice u/s 143(2) was duly served and dismissed the ground about the validity of the order in the absence of issue/service of notice u/s 143(2) by observing as under :
'2. Hon'ble ITAT-Kolkata-C-Bench has directed to redecide the above ground after taking into consideration the Madras High Court decision in the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 , in  294 ITR 233  (supra).
3. Hon'ble Madras High Court had set aside the order of ITAT as well as all the lower authorities with a direction to Assessing Officer to consider the matter afresh so that the irregularities in respect of non-issue of notice u/s 143(2) of the I.T. Act could be removed. Assessing Officer could issue 143(2) notice as the reassessment order was set aside and he had to frame the order afresh and Hon'ble High Court had authorized him to do so. In the present case, Hon'ble ITAT-Kolkata-C-Bench has set aside the issue to the file of CIT(A). It is not within the powers of CIT(A) to issue notice u/s 143(2) of the I.T. Act or to direct the Assessing Officer to issue such notice in respect of an assessment order which already stands completed. It is not within the powers of CIT(A) to set aside an assessment order and direct the Assessing Officer to remove an irregularity in the nature of non-issue of notice u/s 143(2) of the I.T. Act in respect of a completed assessment order. Therefore it is not possible for the undersigned to either remove or ask the Assessing Officer to remove the irregularity of non-issue of notice u/s 143(2) of the I.T. Act in respect of an assessment order which is already completed.
4. My predecessor had passed the order on 28.02.2008 and till that date finance Act 2008 was not implemented. A new section 292BB was added in the Income-tax Act vide Finance Act 2008. The section is narrated as under:
"292BB. Notice deemed to be valid in certain circumstances. Where an assessee has appeared in any proceeding or cooperated in any inquiry relating to an assessment or reassessment, it shall be deemed that any notice under any provision of this Act, which is required to be served upon him, has been duly served upon him in time in accordance with the provisions of this Act and such assessee shall be precluded from taking any objection in any proceeding or inquiry under this Act that the notice was- (a) not served upon him; or
(b) not served upon him in time; or
(c) served upon him in an improper manner:
Provided that nothing contained in this section shall apply where the assessee has raised such objection before the completion of such assessment or reassessment."
The above section is available in the present second round of appellate proceeding and is required to be applied to verify the objection of appellant. During the appellate proceedings in first round, a remand report was called by my predecessor from the Assessing Officer where Assessing Officer has stated in his report dated 04.02.2008 as under:
"In this connection, I would like to inform you that notice u/s. 143(2) was not issued by the then ACIT, Central Circle-XVI, Kolkata in respect of the reassessment proceedings u/s. 147/143(3) for the asst. year 1999-2000. It seems, since the assessee did not file any return of income. In response to notice u/s. 148 dated 23-03-2006, the then Assessing Officer continued the proceeding by issuing notice u/s. 142(1) on 06-112006. Moreover, in course of assessments proceedings this point was never raised. Considering these, the ground of appeal as mentioned in your letter, by the assessee may be dismissed and the matter may be decided on merit"
The facts of the case therefore show that though the notice u/s 143(2) was not issued by the Assessing Officer, appellant had never raised this point in course of assessments proceedings. Therefore as per the provisions of section 292BB of I.T.Act it is deemed that notice u/s 143(2) was duly served upon the appellant and appellant is not allowed to take any objection in this regard in the appellate proceeding.
5. Ground No 2 of the appeal of the assessee is therefore dismissed.'
3.5 The CIT(A), on the basis of the ground No. 1 taken by the Assessee about the validity of the initiation of the proceeding u/s 147, took the view that the AO has formed reason to reopen the assessment on the information which is wholly vague, indefinite, far-fetched and remote and ultimately held that the notice issued by the AO u/s 148 was invalid and annulled the assessment by observing as under :
'4.1 I have gone through the submission of appellant and the reasons recorded for reopening the assessment by the Assessing Officer. The main information which was there in the possession of Assessing Officer to reopen the case was the statement of Sri Sunil Kumar Agarwal dated 26.03.99. The facts show that the Assessing Officer had this information at the time of making original assessment. This information was not utilized to make any addition to total income for the Assessment Year under appeal in the original assessment made u/s 143(3) on 15.02.2002. However Assessing Officer inferred from the same information, which was available with him even at the time of making the original assessment, that the preference shares of Rs 54,00,000/- issued during the Assessment Year under appeal were bogus in light of the confession made by Sri Sunil Kumar Agrawal vide his statement dated 26.03.1999.
4.2 I had called for the statement of Sri Sunil Kumar Agrawal dated 26.03.1999 from the Assessing Officer during the appellate proceedings and examined the same. Appellant is already aware of this statement as apparent from his submission. This is a 10 page statement with annexure running into 46 pages. In this statement Sri Sunil Kumar Agrawal admitted that the polar Group companies had inflated the bills to suppress the income and the excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about Rs.16-17 crore. Sri Sunil Kumar Agrawal further stated that cash loans of about Rs 20 crore were received from grey market till 31.3.1998 and the above mentioned income from inflation of bills was almost entirely used in paying the interest, brokerage etc. on such loans. However, after not claiming some interest, brokerage and sundry expenditure Sri Sunil Kumar Agarwal admitted undisclosed income of Rs 3.45 crore in this statement. Sri Sunil Kumar Agarwal stated that the cash loan arranged by him from grey market was deposited in the bank accounts of some persons and from there cheques were issued to the group concerns as loans or share capital. Sri Sunil Kumar Agarwal further stated that such loans have been shown in the books of account maintained by respective group concerns and the aggregate amount of loan as reflected in books of account of the group concerns is always either equal or higher than the amount of such cash loans because of the genuine loans also being taken by such entities. Amount of such loans taken from grey market was available in the seized records till 31.3.1998 which showed about Rs 3.71 crore of such loans advanced to various group concerns till 31.3.1998 and about Rs 7.37 crore of such loan employed in share capital of group concerns till 31.3.1998. Sri Sunil Kumar Agarwal submitted in Annexure-D of his statement that out of about Rs 29.71 crore loans reflected in the books of various group concerns the loans of Rs 3.71 crore were actually cash loans raised from the grey market. There is no information about the name lenders with specific amount except the aggregate of such loans during a year in respect of each concern of Polar Group. There is no description of any such cash loan taken during the period 1.4.1998 to 31.3.1999 in the statement of Sri Sunil Kumar Agrawal and even Assessing Officer did not have any such information as is evident from the information from seized printouts of laptop in the assessment order where certain amounts of loans without the description of loan lenders have been shown to be pertaining to the Financial Year 1996-97 and Financial Year 1997-98 and not the Financial Year 1998-99. Therefore to speculate that any loan or capital taken in the books of account during the Financial Year 1998-99 will also be a cash loan is only a speculation in absence of any evidence either from the statement of Sri Sunil Kumar Agarwal or as evident from the assessment order and also on account of the fact that many of the loans and capital taken by the group concerns were genuine as per the statement of Sri Sunil Kumar Agarwal. On the basis of abovementioned statement of Sri Sunil Kurnar Agarwal and the evidence of seized printouts of laptop in possession of Assessing Officer, the Assessing Officer could have at best considered the reopening of the assessments of Assessment Years 1997-98 and/ or Assessment Year 1998-99 but in absence of any similar evidence for Assessment Year 1999-00 the drawing of similarity of any loan or capital taken during the Financial Year relevant for Assessment Year 1999- 00 is only a suspicion and not any belief.
4.3 Appellant has relied on the decision of Hon'ble Supreme Court in case of ITO v. Lakhmani Mewal Das. [1976] 103 ITR 437. In this decision, Hon'ble Supreme Court has held as under:
"..the reasons for the formation of the belief must have a rational connection with or relevant bearing on the formation of the belief. Rational connection postulates that there must be a direct nexus or live link between the material coming to the notice of the Income-tax Officer and the formation of his belief that there has been escapement of the income of the assessee from assessment in the particular year because of his failure to disclose fully and truly all material facts. It is no doubt true that the court cannot go into the sufficiency or adequacy of the material and substitute its own opinion for that of the Income-tax Officer on the point as to whether action should be initiated for reopening assessment. At the same time we have to bear in mind that it is not any and every material, howsoever vague and indefinite or distant, remote and far-fetched, which would warrant the formation of the belief relating to escapement of the income of the assessee from assessment. The fact that the words 'definite information' which were there in section 34 of the Act of 1922, at one time before its amendment in 1948, are not there in section 147 of the Act of 1961, would not lead to the conclusion that action can now be taken for reopening assessment even if the information is wholly vague, indefinite, far-fetched and remote. The reason for the formation of the belief must be held in good faith and should not be a mere pretence."
Even the facts of this ease are similar to the present case. In the above case before Hon'ble Supreme Court, the non-availability of specific information with Assessing Officer that some of the creditors were name lenders was considered as incorrect reason by Supreme Court to believe that income has escaped assessment. In the same case, there was a creditor in respect of whom specific information was available that the person was a name lender, still Supreme Court held that the absence of information that this person was a name lender in respect of the assessee also and the absence of the information that such person had lent the name during the period when the loan was credited in books of appellant, cannot amount to a reason to believe that income has escaped assessment. In the present case there is no information about even the aggregate of non-genuine loans for the period 1.4.1998 to 3 1.3.1999 which is relevant for the year under appeal. The information about the loans taken from grey market through name lenders in the statement of Sri Sunil Kumar Agarwal is only in respect of aggregate amount of such loan for the earlier Assessment Years without any specific name of any name lender. There is no information as which creditor of loan or capital even in earlier Assessment Years is genuine or non-genuine. Therefore it is quite apparent that the Assessing Officer has formed a reason to reopen the assessment on the information which is wholly vague, indefinite, far-fetched and remote.
4.4 The facts of the present case clearly show that an Assessing Officer who has a proper understanding of Income-tax Act cannot hold a belief that the loan or capital credited in the books of account during the year under appeal is not genuine on the basis of information about some unspecified loan or capital of preceding years. In fact the same information was available with the Assessing Officer even during the original assessment year and at that time this information was not considered to be sufficient to hold that the loan or capital credited during the year could be non-genuine. The above mentioned decision of Supreme Court is applicable in the present case and therefore I hold that the notice issued by Assessing Officer u/s 148 was invalid and therefore the reassessment order of the Assessing Officer is annulled.'
Against the said order, the Revenue has come in appeal by taking the aforesaid grounds of appeal.
4. The ld. DR before us relied on the submission made by the Revenue dt. 7.5.2012 and reiterated the arguments out of the same. The submission made by the ld. DR are reproduced as under :
'A- Facts and background of the case.
All the 12 mentioned cases are listed as below:
	 
	Sl. No. 
	ITA No. 
	Asst. Yrs. 
	Name of the Assessee 

	 
	01.
	574/Kol/
	2010
	Kumar Traders

	 
	02.
	575/Kol/
	2010
	Mayur Vyapar (P) Ltd.

	 
	03.
	576/Kol/
	2010
	Sunil Fan Industries.

	 
	04.
	577/Kol/
	2010
	R. R. Sons Trading Co. Ltd.

	 
	05.
	578/Kol/
	2010
	S.A. Engineering Works.

	 
	06.
	579/Kol/
	2010
	Rameswarlal Sajjan Kumar

	 
	07.
	580/Kol/
	2010
	Leopard Financiers (P) Ltd.

	 
	08.
	581/Kol/
	2010
	Polar Industries.

	 
	09.
	582/Kol/
	2010
	Polar Fan Industries.

	 
	10.
	583/Kol/
	2010
	Polar Marmo Aglomerates Ltd

	 
	11.
	584/Kol/
	2010
	Polar International Ltd.

	 
	12.
	585/Kol/
	2010
	Higain Consultancy Services (P) Ltd.


In all these cases pertaining to the Polar Group, initially a Return of Income/Revised Income was filed in time and all these cases were taken up of scrutiny u/s. 143(3). Scrutiny assessment were completed in the months of February/March. 2002.
All these 12 cases were reopened u/s. 147 in the month of March 2006. Before reopening, permission of the Administrative Commissioner, u/s. 151(1) was taken. Reasons in reopening were duly recorded. A sample copy of common reason is placed at Flag-A. As per the reasons recorded, it is apparent that a search and seizure operation was conducted against the Polar Group, on 09.1.1999 in course of which two Laptop Computers were seized from the possession of Shri Sunil Agarwal, one of the main person of the Polar Group Printout of the data available in these two Laptop was generated and named as LP-1 to LP-10. These had undisclosed entries of business transaction and loan transaction of the entire Polar Group of Cos. In the statement recorded u/s. 132(4), Shri Sunil Agarwal confirmed that he had taken cash loan from the market which were not disclosed in the regular book of account and he introduce this money into the various concerns of the Polar Group of Cos as loan or share capital. Another Key person, Shri Anil Agarwal, also confessed this malpractice in his statement recorded u/s. 132(4). One Shri B .P. Agarwal, a trusted employee of the Polar Group of Cos has also confirmed this in his statement u/s. 132(4). It therefore appears that in the course of the search several vital information regarding unaccounted loan transaction of the Polar Group of Cos was discovered and these are listed as below:
	1.
	 
	Two Laptops seized from the possession of Shri Sunil Agarwal.

	2.
	 
	Statement of Shri Sunil Agarwal u/s. 132(4)

	3.
	 
	Evidence of unaccounted loan transactions as detailed in LP- 1 to LP- 10

	4.
	 
	Statement of Shri Anil Agarwal recorded u/s. 132(4)

	5.
	 
	Statement of Shri BP. Agarwal recorded u/s. 132(4).


(B) Assessment u/s. 143(3) during the Feb./ March-2002.
At Flag-B is placed copy of the assessment order passed u/s. 143(3) in the case of Shri Rameswar Lal Sajan Kumar for A.Y. 1999-2000. It will be seen from the assessment order that it is totally devoid of any kind of comments, discussions and conclusion. Such assessment orders, without any discussion and consideration have been passed in all the other 11 cases of Polar Group of Cos. What is not to be lost sight of is the fact that during this very same assessment year search and seizure operation had taken place in course of which incriminating documents had been found. The onus was squarely on the Assessing Officer to have thoroughly examined the materials available with him on account of search, but he has thoroughly failed to do so in the assessment order. Nowhere, in the assessment order any issue pertaining to search has been examined, in fact there is no evidence in the assessment order to even indicate a search has taken place. I have also examined the assessment record in the cases allotted to me (ITA Nos. 579, 581, 583 and 584). I find that the only document that have been called by the ld. AO is through notice u/s. 142(1) dtd. 07.01.2002 wherein only routine details have been called for as listed below:
	1.
	 
	Books of account

	2.
	 
	Statement of account

	3.
	 
	Bank account without No. of Branches

	4.
	 
	Details of share capital, loan confirmation ((IT files No.)

	5.
	 
	Details of Sundry Debtors and Sundry Creditors with listed and comple address and security deposit.

	6.
	 
	Details of Trade markets.

	7.
	 
	Details of Sales & purchase, Investment, Salary and Bonus.

	8.
	 
	Details of Rent paid and received.

	9.
	 
	Details of Stock Royalty and dividend.


At Flag 'C' I am placing a copy of notice u/s. 142(l) asking for the above details. No other details were called for during the course of assessment proceedings.
It is apparent that no question pertaining to search, Laptop found at the premises of Shri Sunil Agarwa1, Printout of LP-1 to LP-10 or various statements recorded u/s. 132(4) were ever asked during course of assessment proceedings. This being a search case, all these details should have been examined and due to opportunity given to the Assessee for his comments thereto and conclusions drawn accordingly.
From the above discussion it is clear that orders have been passed in the case of Polar Group of Cos. Without adequate inquiries or discussion. In fact no findings has been arrived at by the ld. AO. The Reopening u/s. 147 which took place in March, 2006, has to be understood against this background of an inadequate inquiry by the Assessing Officer. At best what was examined was the regular books of account maintained by the Polar Group of Cos. Undisclosed portion of income generated by Polar Group of Cos. which became evident from the search was never taken up nor commented upon by the ld. AO. Therefore, initiation of proceedings u/s. 147 was both reasonable and logical in view of various material evidences which had been generated through action u/s. 132(1).
(C) Reassessment proceedings have been challenged by the Assessee.
Reassessment has been challenged by the assessee at both pre-assessment stage and post-assessment stage. At the pre-assessment stage reasons for re-opening were given to the asseesee and his objections were disposed off by a specific order which was conveyed to the assessee by the AO through his letter No. 710 dtd. 02.11.2006 (this letter is placed at Flag-'D').
During the post-assessment period, before the CIT(A) Central-II, Kolkata, the assesee challenged the reassessment on two grounds:
Firstly, it was stated that the notice for re-assessment was issued beyond the four year period, that there was also no reason to believe that income had escaped assessment and that the cases were reopened on a mere change of opinion.
Secondly, the assessee also challenged that as no notice u/s. 143(2) was issued the entire re-assessment proceedings stands nullified. The CIT(A) in his order dtd. 07.03.2007 has not adjudicated on the first issue. On the second issue the CIT(A) has gone by the ratio of the decision of ITAT Ahmadabad as reported in 295 ITR (AT) 169 in the case of ITO v.- Smt. Sukhini Modi and others. The Hon'ble Abmadabad Tribunal in this case had held that reassessment u/s. 147/143(3) cannot be framed without issuing statutory notices u/s. 143(2) of the IT Act. On the basis of this judgment, the CIT(A) (C) —II, held that reassessment order u/s. 147/143(3) was invalid. The matter went to Hon'ble ITAT Kolkata at the behest of the Department. It was pointed out by the Department before the Hon'ble 'C' Bench ITAT Kolkata that the CIT(A) had erred in not considering the case of Areva T & D India Ltd. v. Asstt. CIT [2007] 294 ITR 233 , wherein, the Hon'ble High Court Madras had given their esteemed finding that failure to issue notice u/s. 143(2) did not render the reassessment as null or void but only irregular. The Hon'ble Madras High Court as a remedial measure remitted the matter back to the AO to take remedial measures to correct the irregularities. Accordingly, the 'C' Bench ITAT Kolkata pronounced its judgment on 16.10.2008, giving the following clear-cut directions to the CIT(A):
"Keeping in view the fact that the case law was not considered by the ld. CIT(A), we consider it fit to set aside the issue to the file of the ld. CIT(A) to redecide the same after taking into the consideration the Madras High Court decision as 294 ITR 233  (supra). The assessees are at liberty to substantiate their claim both legally as well as on merits. We order accordingly."
The ld. CIT(A) in his order dtd. 24.12.2009 has decided the issue of notice u/s. 143(2) on pages 8 and 9 of his order. The ld. CIT(A) has stated that in view of the provisions of Sec. 292BB of the IT Act, notice u/s. 143(2) will be deemed to have been served as this issue was never raised by the assessee in course of assessment proceedings. However, it becomes apparent that the ld.CIT(A),Central-II., has not adhered to the specific directions given by the ld. Hon'ble ITAT 'C' Bench Kolkata in its order dtd. 16.10.2008. The Hon'ble ITAT had clearly directed that the issue of non service of notice u/s. 143(2) should be decided after taking into the consideration, the Madras High Court decision as reported in  294 ITR 233 . This specific directions of the Ld.ITAT 'C' Bench have been ignored by the CIT(A) on the pretext that it is not within his powers to issue notice u/s. 143(2) of the IT Act or to direct the Assessing Officer to issue such notice in respect of and assessment order which already stands completed. He also stated that it is not within his powers to set-aside the assessment in order to remove irregularities.
These are, however, irrelevant, issues because what the ld. CIT(A) had to decide was only the applicability of the judgment of Madras High Court in the present case. Initial injustice was done to the interest of the Department when CIT(A) in his earlier order dtd. 07.03.2007 arrived at a conclusion based on the judgment of a lower Authority (Ahmedabad Tribunal) without taking into cognisance the judgment of a superior authority (Madras High Court). Further, when the matter was set aside by the Hon'ble Tribunal to the CIT(A) once again injustice was done to the interest of the Department by the ld. CIT(A) in his order dtd. 24.02.2009 by not deliberating upon the judgment of the Madras High Court and its applicability to the instant case even though there was specific direction from the Hon'ble ITAT 'C' Bench Kolkata. In my opinion, the CIT(A) Central-II, was bound by the Law to adjudicate on this issue. It is an established principal of Law that a lower Authority is bound by the order passed by the higher Authority. In this context I will draw your attention to the judgment passed by the Hon'ble High Court of Delhi in the case of Nokia Corporation v. DIT (IT) [2007] 292 ITR 22. A copy of the judgment is placed at Flag 'E'
"Answering the question whether if Tribunal could follow its earlier order passed by the special Bench, in keeping with the high standards of judicial discipline, there was absolutely no reason why subordinate authority such as Commissioner (Appeal) should feel hesitant to follow the order of Spl. Bench and give relief to the assessee. Held Yes. Whether, on facts, Commissioners (Appeal) also ought to have felt bound by order based by the Spl. Bench and ought not to have required assessee to deposit sum of Rs. 4.86 crore. Held yes."
Based on the discussion as well as relevant judicial pronouncement quoted above, I am of the view that by ignoring specific directions of the of Superior authority, the CIT(A) rendered his order dtd. 24.12.2007 as irregular and bad in law. The Hon'ble Tribunal will do well to declare the order of CIT(A) as invalid.
(D) Issues decided by the CIT(A),C-IL Kolkata, on merits.
In the proceedings before CIT(A) Central-Il, Kolkata, the Assessee has also agitated on the following grounds :-
No. 1. That reassessment proceedings were beyond the 4 years period
No. 2. That all the information including the statement of Shri Sunil Agarwal were available before the AO while making original assessment u/s. 143(3) on 15.02.2002. From the same information now the AO is making reassessment. Hence, it is only a case of change of opinion.
No. 3. From the seized material the AO had no evidence that there was any unaccounted loan pertaining to A.Y. 1999-2000.
As far as the first ground is concerned, this issue has already been examined by the Assessing Officer at the pre-assessment stage in his letter dated 02.11.2006 addressed to the assessee. In this letter on page No. 2 he has clearly pointed out that with the approval of administrative CIT cases up to 6 years can be reopened. There is no legal dispute or difference of opinion in this matter.
Ld. CIT(A) has agree with the second and third grounds taken by the assessee and held at para 4.4 of his order as stated below :-
"4.4. The facts of the present case clearly show that an Assessing Officer who has a proper understanding of Income-tax Act cannot hold a belief that the loan or capital credited in the books of account during the year under appeal is not genuine on the basis of information about some unspecified loan or capital of preceding years. In fact the same information was available with the Assessing Officer even during the original assessment year and at that time this information was not considered to be sufficient to hold that the loan or capital credited during the year could be non-genuine. The above mentioned decision of Supreme Court is applicable in the resent case and therefore I hold that the notice issued by Assessing Officer u/s. 148 invalid and therefore the assessment order of the Assessing Officer is annulled."
DR's Argument
We have already discussed earlier that the original assessment orders were devoid of any kind of conclusion based on examination of seized material. When there is no discussion on the issue in the assessment order and no details were called for by the Assessing Officer or filed by the assessee on the issue, no finding either positive or negative was arrived at during the course of original assessment proceedings. Hence, there is no question of any change of opinion. I rely upon the following Case Laws to substantiate my point of view:
Kalyanji Mavji & Co. v. CIT [1976] 102 ITR 287 (SC)
Ess Kay Engineering Co. (P) Ltd. v. CIT [2001] 247 ITR 818 (SC)
Revathy C.P. Equipments Ltd. v. Dy. CIT [200] 241 ITR 856 (Mad)
A.L.A. Firm v. CIT [1976] 102 ITR 622 (Mad)
ITO v. Purushottam Das Bangur [1997] 224 ITR 362 (SC)
Family of V.A.M. Sankaralinga Nadar v. CIT [1963] 48 ITR 314 (Mad)
Another issue on which CIT(A) has relied upon to give relief to the assessee is that from the seized material the AO had no evidence that there was any unaccounted loan pertaining to A.Y. 1999-2000. It is once again pointed out that in the original assessment there was no examination of the seized material. Subsequently, when the case was reopening u/s. 147 the assessee had failed to co-operate with the Assessing Officer in order to come to a just and fair conclusion. In fact, the Authorised Representative of the assessee clearly stated to the AO that since the matter is now more than 7 years old it is not possible for the assessee to furnish fresh details/further details. This has been mentioned on page No.2 of the assessment order twice. However, the ld. CIT(A) has come to a conclusion that there is no evidence of any loan pertaining to A.Y. 1999-2000. If such documents were available with the Ld.CIT(A) then he should have at least remanded the material back to the AO to verify this issue before coming to any conclusion. In that sense the ld. CIT(A) failed to give opportunity to the AO before arriving at a conclusion adverse to the Department.
The Assessing Officer had every reason to believe that loan transactions also pertain to A.Y. 1999-2000. The very first line on Page No. 12 of the order of CIT(A) states as following :-
"In his statement Shri Sunil Kr. Agarwal admitted that the Polar Group had inflated the bills to suppress the income and excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about 16 to 17 crore."
From the above statement it is amply clear that unaccounted cash transaction were very much been conducted by the Polar Group right up to F.Y. 1998-99 which pertain to A.Y. 1999-2000. In spite of such clear-cut evidence, the ld. CIT(A) has held that no cash transaction has taken place between 1.4.1998 to 31.3.1999. The observations and conclusions of the ld. CIT(A) are therefore actually incorrect and faulty.
Finally, I will also like to mention that with effect from A.Y. 1989-99 reopening of cases can be done by the AO if he has reasons to believe that income has escaped assessment even though there was no failure on the part of the assessee. In this context, I will draw your attention to the following cases
Rakesh Agarwal v. Asstt. CIT [1997] 225 ITR 496 (Delhi)
Prafulla Chunni Lal Patel v. M.J. Makwana Asstt. CIT [1999] 236 ITR 832.
On the basis of the above arguments I request your honour to setaside the invalid and flawed order of ld.CIT(A) dtd. 24.12.2.009 and confirm the additions made by the AO in all the 12 cases of Polar Group u/s. 147/143 of the IT Act.'
5. The ld. AR on the other hand vehemently contended that the AO while framing the assessment u/s 143(3) had all the material available with him on account of the search and there was no failure on the part of the Assessee to disclose fully and truly all the material facts. In the absence of failure on the part of the Assessee, the proceeding u/s 147 cannot be initiated. The search conducted on 9.1.1999 resulted in seizure of the laptop computer from the personal custody of Shri Sunil Kumar Agarwal. The statement of Shri Sunil Kumar Agarwal was recorded on 12.4.1999. The assessment was completed on 7.3.2002. It may logically be stated that the failure to apply the information contained in the seized laptop computer at the time of original assessment must lie on the Revenue. On the basis of the said information, Revenue cannot initiate proceedings on the plea that material facts were not fully and truly disclosed by the Assessee. In the recorded reasons also, no escapement has been indicated. After the receipt of notice u/s 148 the Assessee has challenged the initiation of proceedings u/s 147 void ab initio vide letter dt. 2.11.2006. The AO has not acted upon the letter of the Assessee. The objections for initiating the proceedings were not disposed off at the pre-assessment stage. The Tribunal has set aside the order of CIT(A) dt. 28.2.2008. Direction of the Tribunal is absolutely clear that the Assessees are at liberty to substantiate their claims both legally as well as on merit. The issue of notice u/s 143(2) by the CIT(A) has been held against the Assessee. Therefore, there could not be any grievance of the Department on this issue. Drawing our attention towards the reasons to believe, the ld.AR contended that the reasons are vague. All the materials were available with the AO and AO would have considered all the materials while framing the assessment. No adequate reasons were recorded. The judgment of Rakesh Agarwal is not applicable in the case of the Assessee as it does not refer to the first proviso to Sec. 147. Moreover, in the aforesaid case, the initiation of the proceedings u/s 147 was on the basis of the intimation u/s 143(1)(a). Therefore, this judgement will not assist the Revenue. It does not hold that the AO is at liberty to change his opinion on the same material at a later date.
6. We heard the rival submissions and carefully considered the same along with the order of the tax authorities below as well as the material and the relevant provisions of the Income-tax Act. We have gone through the case laws as has been relied on before us from both the sides. Before deciding the issue involved, it is expedient to discuss the relevant provisions. The relevant provisions of Sec. 147 are reproduced as under :
"147. If the Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year, he may, subject to the provisions of sections 148 to 153, assess or reassess such income and also any other income chargeable to tax which has escaped assessment and which comes to his notice subsequently in the course of the proceedings under this section, or recompute the loss or the depreciation allowance or any other allowance, as the case may be, for the assessment year concerned (hereafter in this section and in sections 148 to 153 referred to as the relevant assessment year) :
Provided that where an assessment under sub-section (3) of section 143 or this section has been made for the relevant assessment year, no action shall be taken under this section after the expiry of four years from the end of the relevant assessment year, unless any income chargeable to tax has escaped assessment for such assessment year by reason of the failure on the part of the assessee to make a return under section 139 or in response to a notice issued under sub-section (1) of section 142 or section 148 or to disclose fully and truly all material facts necessary for his assessment, for that assessment year:
Provided further that nothing contained in the first proviso shall apply in a case where any income in relation to any asset (including financial interest in any entity) located outside India, chargeable to tax, has escaped assessment for any assessment year:
Provided also that the Assessing Officer may assess or reassess such income, other than the income involving matters which are the subject-matters of any appeal, reference or revision, which is chargeable to tax and has escaped assessment.
Explanation 1. — Production before the Assessing Officer of account books or other evidence from which material evidence could with due diligence have been discovered by the Assessing Officer will not necessarily amount to disclosure within the meaning of the foregoing proviso.
Explanation 2. — For the purposes of this section, the following shall also be deemed to be cases where income chargeable to tax has escaped assessment, namely :—
	(a)
	 
	where no return of income has been furnished by the assessee although his total income or the total income of any other person in respect of which he is assessable under this Act during the previous year exceeded the maximum amount which is not chargeable to income-tax ;

	(b)
	 
	where a return of income has been furnished by the assessee but no assessment has been made and it is noticed by the Assessing Officer that the assessee has understated the income or has claimed excessive loss, deduction, allowance or relief in the return ;

	(ba)
	 
	where the assessee has failed to furnish a report in respect of any international transaction which he was so required under section 92E;

	(c)
	 
	where an assessment has been made, but-

	(i)
	 
	income chargeable to tax has been underassessed; or

	(ii)
	 
	such income has been assessed at too low a rate; or

	(iii)
	 
	such income has been made the subject of excessive relief under this Act; or

	(iv)
	 
	excessive loss or depreciation allowance or any other allowance under this Act has been computed;

	(d)
	 
	where a person is found to have any asset (including financial interest in any entity) located outside India.


Explanation 3. — For the purpose of assessment or reassessment under this section, the Assessing Officer may assess or reassess the income in respect of any issue, which has escaped assessment, and such issue comes to his notice subsequently in the course of the proceedings under this section, notwithstanding that the reasons for such issue have not been included in the reasons recorded under sub-section (2) of section 148.
Explanation 4. — For the removal of doubts, it is hereby clarified that the provisions of this section, as amended by the Finance Act, 2012, shall also be applicable for any assessment year beginning on or before the 1st day of April, 2012."
6.1 From reading of this section, it is apparent that this section empowers the AO to assess or reassess income chargeable to tax if he has 'reason to believe' that income for any assessment year has escaped assessment. This section authorizes the AO not only to reassess but also to assess the Assessee in respect of an income which escaped assessment. For initiating the proceedings under this section, no doubt there must be 'reason to believe'. 'Reason to believe' would mean cause or justification. If the AO has cause or justification to know or suppose that income has escaped assessment, it can be said that Assessing Officer has 'reason to believe' that the income has escaped assessment.
6.2 The question whether the AO had 'reason to believe' is a question of jurisdiction. The expression 'reason to believe' as contained in Sec. 147 of the Act does not mean purely subjective satisfaction on the part of the AO but it means that the belief must be held in good faith and it is open to the court to examine whether the 'reason to believe' has a rational connection or bearing to the formation of the belief or is based on irrelevant or extraneous consideration. The words are not 'reason to suspect'. There must be material relevant to the income escaped by the Assessee on the basis of which the AO must form prima facie belief. The AO has not to prove at the time of recording of the reasons that the income has actually escaped assessment but there must be material relevant to the Assessee on the basis of which one may form prima facie opinion that the Assessee has escaped income from assessment. In Asstt. CIT v. Rajesh Jhaveri Stock Brokers (P.) Ltd. [2007] 291 ITR 500/161 Taxman 316 (SC) the Supreme Court held that the expression "reason to believe" means cause or justification and that if the Assessing Officer had a cause or justification to know that income had escaped assessment it could be said that the Assessing Officer had reason to believe that the income had escaped assessment. The expression "reason to believe" cannot be read to mean that the Assessing Officer had finally ascertained the fact by legal evidence or conclusion. What is required, is "reason to believe" but not the established fact of escapement of income. The Supreme Court held that at the stage of issuance of notice, the only question to be considered was whether there was relevant material on which a reasonable person could have formed the requisite belief. Whether the material would conclusively prove escapement of income was not the concern for the Court to look at that stage. This is because the formation of belief was within the realm of subjective satisfaction of the Assessing Officer.
6.3 We have carefully gone through the reasons recorded as well as the order of CIT(A). We noted that in this case when the Assessee went in appeal before the CIT(A) against the reassessment order dt. 29.12.2006, CIT(A) on the basis of non-serving of notice u/s 143(2) quashed the assessment but did not decide the other issues involved in the grounds of appeal taken by the Assessee. The Revenue challenged the order of CIT(A) on the ground that CIT(A) was wrong in annulling the assessment made u/s 147/143(3) just on technical reasons without going into the merits of the case relying on the order of the Hon'ble Madras High Court as reported in the case of Areva T & D India Ltd (supra). The Tribunal although set aside the issue to the file of CIT(A) to redecide the same after taking into consideration the decision of Hon'ble Madras High Court in Areva T & D India Ltd. (supra). While setting aside the order to the file of CIT(A), the Tribunal stated that the Assessee's are at liberty to substantiate their claims, both legally as well as on merits. This is a fact that in this case the CIT(A) vide its order dt. 7.3.2007 has not decided the other grounds taken by the Assessee and annulled the assessment only on the issue relating to the notice issued u/s 143(2). Since the Revenue has challenged the order of CIT(A) on this very issue, the Tribunal has set aside, the said issue as the jurisdiction of the Tribunal u/s 254(1) is limited to the grounds of appeal before it. CIT(A) while deciding the first round of appeal has clearly observed in para 12 that "since assessment order u/s 147/143(3) itself has been held to be invalid, the other issues raised by the appellant is not being considered as it will be only of academic interest." The natural consequence, in our opinion, of the order of the Tribunal on the grounds taken by the Assessee before the first appellate authority but not decided by it, gets survived for adjudication. Once the issue on which the CIT(A) has annulled the assessment got restored to the CIT(A) by the higher appellate authority, CIT(A) is bound, in case the CIT(A) decides that issue against the Assessee, to decide all other grounds taken by the Assessee. CIT(A) cannot be estopped not to decide other grounds merely on the basis that the Assessee has not filed any appeal or cross-objection before the Tribunal against the order of CIT(A) dt. 7.3.2007. We, therefore, dismiss the plea of the ld. DR that CIT(A) does not have any jurisdiction to decide the appeal of the Assessee on the other grounds which were not adjudicated before the Tribunal.
6.4 We further noted that before the CIT(A), the Assessee has taken three legal issues; one issue relates to the validity of the initiation of the proceedings, second issue relates to the initiation of reassessment proceedings barred by limitation and the third issue relates to the service of the notice u/s 143(2). In the second round of appeal, CIT(A), when the proceedings got reinstated before him, had decided the issue in respect of issuance and service of notice u/s 143(2) against the Assessee. Against that issue, the Assessee has not filed any appeal or cross-objection before us. Therefore, that issue got concluded by the order of CIT(A) and we cannot adjudicate that issue. Even during the course of the argument also, the ld. AR did not raise any such issue even though the issue involved, in our opinion, is a legal issue. We noted that in respect of validity of the proceedings, the Assessee raised two issues before CIT(A); one relating to issue that the proceedings initiated u/s 143(3) are barred by limitation as notice u/s 148 was issued after expiry of 4 years and other issue is that there are no 'reasons to believe' and the material available was already before the AO. The CIT(A), we noted, has not given any finding in respect of the issue taken by the Assessee that initiation of the proceedings are barred by limitation in view of proviso to Sec. 147 but the CIT(A) decided in favour of the Assessee on the issue that the same information was available with the AO even during the original assessment by observing as under :
"4.4 The facts of the present case clearly show that an Assessing Officer who has a proper understanding of Income-tax Act cannot hold a belief that the loan or capital credited in the books of account during the year under appeal is not genuine on the basis of information about some unspecified loan or capital of preceding years. In fact the same information was available with the Assessing Officer even during the original assessment year and at that time this information was not considered to be sufficient to hold that the loan or capital credited during the year could be non-genuine. The above mentioned decision of Supreme Court is applicable in the present case and therefore I hold that the notice issued by Assessing Officer u/s 148 was invalid and therefore the reassessment order of the Assessing Officer is annulled."
6.5 The Assessee has not filed any appeal or cross-objection before us. Now, the only issue with which is vested with us for adjudication is whether the AO has 'reason to believe' on the basis of the information available with him. Whether the reasons to believe recorded by the Assessing Officer are bona fide or not, initiated on the basis of the statement of one of the partner of the assessee at the time of search and seizure.
6.6 In the absence of bona fide reasons, it is a settled law that, the proceedings u/s 147 cannot be initiated. It is not the case of the Assessee that there is no 'reason to believe' or reason to believe are not bona fide. The sufficiency of reasons cannot be entertained by this Tribunal. We have only to see whether there is material to form the 'reason to believe'. Whether the statement recorded during the course of the search can be the basis for 'reasons to believe' specially when this fact is not at all available in the original assessment framed u/s 143(3) and there is no evidence of material that this fact has been considered by the Assessing Officer during the course of framing original assessment u/s 143(3).
6.7 We noted that the words 'income chargeable to tax has escaped assessment' has been defined by Explanation 2 in Sec. 147 as substituted w.e.f. 1.4.1989. Sub-clause (c) of the explanation is relevant for us. This sub-clause clearly mandates that where an assessment has been made but (i) income chargeable to tax has been underassessed; or (ii) such income has been assessed at too low a rate; or (iii) such income has been made the subject of excessive relief and this Act; or (iv) excessive loss or depreciation allowance or any other allowance under this Act has been computed, it will be deemed that income chargeable to tax has escaped assessment. In our opinion, Explanation 2(c) is clearly applicable in the case of the Assessee in view of the proposition of law as pronounced by the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) as reasons recorded clearly stipulates that the income chargeable to tax has been underassessed. No decision was brought to our knowledge by the ld. counsel how the Explanation 2(c) will not apply in the case of Assessee. The ld counsel went on arguing that the same very material was available with the Assessing Officer at the time of assessment, and therefore the reasons to believe recorded are vague and based on suspicion. We also noted that the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) nowhere took the view that some fresh tangible material should come subsequently in the possession of the AO while taking action u/s 147 The Supreme Court while comparing the old provisions of Sec. 147 and the provisions as has been substituted w.e.f. 1.4.1989 has clearly laid down under para 17 of its decision that under the substituted Sec. 147 for 'reasons to believe' existence of only the first condition is sufficient. If the AO, for whatever reasons, has reason to believe that income has escaped assessment, it confers jurisdiction to reopen the assessment. It is further stated that both the conditions must be fulfilled if the case falls within the ambit of proviso to Sec. 147. The CIT(A), we noted, has not allowed the relief to the assessee on the applicability of proviso to section 147 and that is not the issue before us. No doubt the ingredients of Sec. 147 are to be fulfilled. We noted that the Supreme Court in the case of Raymond Woollen Mills Ltd v. ITO [1999] 236 ITR 34 when a similar question had come before the Supreme Court did not decide the issue whether any new fact came to the knowledge of the ITO after completing the assessment proceedings.
6.8 Although, we are of the opinion that the issue is duly covered by the decision of the Supreme Court in the case of Rajesh Jhaveri Stock Brokers (P.) Ltd. (supra) but still we decided to go through the relevant provisions from which the word 'tangible material or information' has been borrowed by the courts while interpreting the provisions of Sec. 147 specially when under the substituted provision w.e.f.1.4.1989, there is no such requirement that the reasons to believe should have arisen in consequence of information.
6.9 We noted that initially the provisions for income escaping assessment were brought into the statute by way of Sec. 34 incorporated under the Indian Income-Tax Act, 1922. This section reads as under :
"34. Income escaping assessment — (1) If —
	(a)
	 
	the Income-tax Officer has reason to believe that by reason of the omission or failure on the part of an assessee to make a return of his income under Section 22 for any year or to disclose fully and truly all material facts necessary for his assessment for that year, income, profits or gains chargeable to income-tax have escaped assessment for that year, or have been underassessed or assessed at too low a rate, or have been made the subject of excessive relief under the Act, or excessive loss or depreciation allowance has been computed, or

	(b)
	 
	notwithstanding that there has been no omission or failure as mentioned in clause (a) on the part of the assessee, the Income-tax Officer has in consequence of information in his possession reason to believe that income, profits or gains chargeable to income-tax have escaped assessment for any year, or have been underassessed, or assessed at too low a rate, or have been made the subject of excessive relief under this Act, or that excessive loss or depreciation allowance has been computed,


he may in cases falling under clause (a) at any time and in cases falling under clause (b) at any time within four years of the end of that year, serve on the assessee, or, if the assessee is a company, on the principal officer thereof, a notice containing all or any of the requirements which may be included in a notice under sub-section (2) of Section 22 and may proceed to assess or reassess such income, profits or gains or recompute the loss or depreciation allowance; and the provisions of this Act shall, so far as may be, apply accordingly as if the notice were a notice issued under that sub-section:"
6.10 We noted that Sec. 34 authorises the AO to take action for reassessment under two situations; the first situation is given in Sec. 34(1)(a) and second is given in Sec. 34(1)(b). Sec. 34(1)(a) empowers the AO to assess or re-assess the escaped income, where the AO has reason to believe, due to the omission or failure of the Assessee to make a return of his income u/s 22 or to disclose fully and truly all the material facts necessary for his assessment. U/s 34(1)(a) 'reason to believe' is qualified by the words 'omission or failure'. Sub-clause (b) applies to a case where there may be no omission or failure but the AO, in consequence of information in his possession, has reason to believe about the escaped income. U/s 34(1)(b) thus the 'reason to believe' for escapement of the income must have arisen in consequence of the information coming in the possession of the AO. The Supreme Court has analysed the word 'information' as used in Sec. 34(1)(b) in the case of Kalyanji Mavji & Co. v. CIT [1976] 102 ITR 287 (SC) and has categorically held in the following manner :
'The word "information" in section 34(1)(b) is of the widest amplitude and comprehends a variety of factors. Nevertheless, the power under section 34(1)(b), however wide it may be, is not plenary because the discretion of the Income-tax Officer is controlled by the words "reason to believe". Information may come from external sources or even from the materials already on record or may be derived from the discovery of new and important matter or fresh facts.
Section 34(1)(b) would apply to the following categories of cases :
	(1)
	 
	where the information is as to the true and correct state of the law derived from relevant judicial decisions;

	(2)
	 
	where in the original assessment the income liable to tax has escaped assessment due to oversight, inadvertence or a mistake committed by the Income-tax Officer;

	(3)
	 
	where the information is derived from an external source of any kind: such external source would include discovery of new and important matters or knowledge of fresh facts which were not present at the time of original assessment; and

	(4)
	 
	where the information may be obtained even from the record of the original assessment from an investigation of the materials on the record or the facts disclosed thereby or from other enquiry or research into facts or law.


Where, however, the Income-tax Officer gets no subsequent information, but merely proceeds to reopen the assessment without any fresh facts or materials or without any enquiry into the materials which form part of the original assessment, section 34(1)(b) would have no application.'
6.11 From the aforesaid judgment, we noted that the Court has interpreted that the word 'subsequent information' requires fresh facts and material or if there are existing facts, then, there must be enquiry into the materials available. Thus, we noted that requirement of fresh material or facts has been interpreted by the court because Sec. 34(1)(b) states that the AO has in consequence of information in his possession 'reason to believe'. 'Reason to believe' should have arisen in consequence of the information and as the information cannot be based without material or facts, therefore, it has been interpreted by the Court that there must be fresh facts or tangible material with the AO. We noted that in Sec. 147, as was in existence prior to 1.4.1989, under sub-clause (b) similar language has been used as had been used in Sec. 34(1)(b). For ready reference the said section 147 as was in existence prior to 1.4.1989 is reproduced as under :—
"147. If -
	(a)
	 
	the Income-tax Officer has reason to believe that, by reason of the omission or failure on the part of an assessee to make a return under section 139 for any assessment year to the Income-tax Officer or to disclose fully and truly all material facts necessary for his assessment for that year, income chargeable to tax has escaped assessment for that year, or

	(b)
	 
	notwithstanding that there has been no omission or failure as mentioned in clause (a) on the part of the assessee, the Income-tax Officer has in consequence of information in his possession reason to believe that income chargeable to tax has escaped assessment for any assessment year,


he may, subject to the provisions of sections 148 to 153, assess or reassess such income or recompute the loss or the depreciation allowance, as the case may be, for the assessment year concerned (hereafter in sections 148 to 153 referred to as the relevant assessment year)."
6.12 In this section also, for the purpose of 'reason to believe' it is necessary that the 'reason to believe' must have arisen in consequence of the information in the possession of the AO. The information must precede the reasons to believe if we read the provisions of Sec.147(b). We noted that the Supreme Court had occasion to interpret the word 'information' as used in Sec. 147(b) in the case of CIT v. A. Raman & Co. [1968] 67 ITR 11(SC) as reproduced below :—
'The expression "information" in the context in which it occurs [in section 147(b) of the Income-tax Act, 1961] must mean instruction or knowledge derived from an external source concerning facts or particulars, or as to law relating to a matter bearing on the assessment.
To commence the proceedings for reassessment it is not necessary that on the materials which came to the notice of the Income-tax Officer, the previous order of assessment was vitiated by some error of fact or law.
The High Court exercising jurisdiction under article 226 of the Constitution has power to set aside a notice issued under section 147(b) of the Income-tax Act, 1961, if the condition precedent to the exercise of the jurisdiction does not exist. The court may, in exercise of its powers, ascertain whether the Income-tax Officer had in his possession any information: the court may also determine whether from the information the Income-tax Officer may have reason to believe the income chargeable to tax has escaped assessment. But the jurisdiction of the court extends no further. Whether on the information in his possession, he should commence proceedings for assessment or reassessment, must be decided by the Income-tax Officer and not by the High Court. The Income-tax Officer alone is entrusted with the power to administer the Act: if he has information from which it may be said, prima facie, that he had reason to believe that income chargeable to tax had escaped assessment, it is not open to the High Court exercising powers under article 226 of the Constitution to set aside or vacate the notice for reassessment on a reappraisal of the evidence.
In a petition under article 226 of the Constitution, the taxpayer may challenge the validity of a notice under section 147 of the Income-tax Act, 1961, on the ground that either of the conditions precedent does not exist, but an investigation whether the inferences raised by the Income-tax Officer are "correct or proper" cannot be made.
Jurisdiction of the Income-tax Officer to reassess income arises if he has in consequence of information in his possession reason to believe that income chargeable to tax has escaped assessment. That information must, it is true, have come into the possession of the Income-tax Office after the previous assessment, but even if the information be such that it could have been obtained during the previous assessment from an investigation of the material on record, or the facts disclosed thereby, or from other enquiry or research into facts or law, but was not in fact obtained, the jurisdiction of the Income-tax Officer is not affected.'
6.13 From the provisions of Sec. 34(1)(b) and 147(b) which were under the Income-tax Act prior to 1.4.1989 it is apparent that for arriving at 'reason to believe' that income chargeable to tax has escaped assessment it was necessary that the AO must have information in his possession prior to arriving at reasons to believe that income escaped assessment. This information has been interpreted by the courts from time to time in the form of tangible fresh material or facts but when we looked into the provisions of Sec. 147 which has been substituted w.e.f. 1.4.1989, we noted that there are drastic changes in this section. Now, the only condition which requires to be fulfilled is that the AO must have 'reason to believe' that any income chargeable to tax has escaped assessment. This section does not talk that 'reason to believe' must be based or must have been in consequence of fresh information coming into the possession of the AO. Therefore, in our opinion, for taking action u/s 147 the 'reason to believe' can be based on the basis of the material available with the AO even available at the time of making the assessment provided the prima facie material belong to the assessee and apparently relates to the assessment year concerned. The courts have from time to time interpreted the word 'reason to believe' to mean that the AO must have cause or justification. At the stage of initiation of the proceedings it is not required that the AO must establish the escapement of the income. The only question is whether there was relevant material on which a reasonable person could have formed the requisite belief. The scope and effect of Sec.147 as substituted w.e.f. 1.4.1989 is substantially different from the provisions as stood prior to such substitution. The court has interpreted from time to time that there must be bona fide reason to believe. Where the AO has applied his mind to the material available with him, he cannot be permitted to review the assessment in the garb of 'reason to believe'. In this case we noted that there is no evidence or material being brought on record by the ld. A.R which may prove that the Assessing Officer has duly considered the statement of Sushil Kumar Agarwal while framing the original assessment, on the basis of which reasons to believe have been recorded. Thus, with the amendment brought to Sec. 147 of the Act on and from 1.4.1989 and the elucidation on the scope of the authority and jurisdiction of the officer u/s 147 of the Act, we are of the firm view that the proceedings initiated by the AO u/s 147 are valid and the AO could have taken the action u/s 147 on the basis of the material available on record. There is no need of any fresh tangible material for coming to the 'reason to believe' that the income has escaped assessment in view of Explanation 2 clause (c) of Sec. 147.
6.14 In the case of Praful Chunilal Patel v. V.M.J. Makwana/Asstt. CIT [1999] 236 ITR 832 (Guj.) as relied by ld. A.R, we noted that their Lordships of the jurisdictional High Court have held as under :
"The power to make assessment or reassessment within four years of the end of the relevant assessment year would be attracted even in cases where there has been a complete disclosure of all relevant facts upon which a correct assessment might have been based in the first instance, and whether it is an error of fact or law that has been discovered or found out justifying the belief required to initiate the proceedings. The words 'escaped assessment', where the return is filed, cover the case of discovery of a mistake in the assessment caused by either an erroneous construction of the transaction or due to its non-consideration, or caused by a mistake of law applicable to such transfer or transaction even where there has been a complete disclosure of all relevant facts upon which a correct assessment could have been based.
In cases where the AO had overlooked something at the first assessment, there can be no question of any change of opinion, when the income which was chargeable to tax is actually taxed as it ought to have been under the law, but was not, due to an error committed at the first assessment.
The word 'reason' in the phrase 'reason to believe' would mean cause or justification. If the AO has a cause or justification to think or suppose that income had escaped assessment, he can be said to have a reason to believe that such income had escaped assessment. The words 'reason to believe' cannot mean that the AO should have finally ascertained the facts by legal evidence. Unless the ground or the material on which his belief is based, is found to be so irrational as not to be worthy of being called a reason by any honest man, his conclusion that it constitutes a sufficient reason, cannot be overridden."
6.15 We also noted that Hon'ble Gujarat High Court in the case of Gruh Finance Ltd. v. Jt. CIT [2000] 243 ITR 482/[2002] 123 Taxman 196, have held as under :
"that insofar as the expressions 'reasons to believe' and 'change of opinion' are concerned, though material was available on record at the time of first assessment, when no conscious consideration of the material was made and a mistake had been committed it would not create an embargo or a ban on the competent officer to exercise powers under the amended s. 147. Upon information the Department noticed that depreciation was claimed and allowed in respect of machinery which was not at all in existence and that aspect was not consciously considered at the time of first assessment. The notices of reassessment were valid."
6.16 From the above, it is evident that the ratio of the above decisions supports the case of the Revenue than the assessee. In that case also, the material was available on record at the time of first assessment but the AO has not consciously considered the same and, therefore, the reopening of assessment was held to be valid.
6.17 Section 147 permits the reopening of an assessment and the issuance of notices, etc., if the "Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year..." The scope of the phrase "reasons to believe" - introduced in 1989 - has been considered by the Supreme Court in various decisions. In Phool Chand Bajrang Lal v. ITO [1993] 203 ITR 456/69 Taxman 627, the court held as follows (page 477) :
"Since the belief is that of the Income-tax Officer, the sufficiency of reasons for forming the belief, is not for the court to judge but it is open to an assessee to establish that there in fact existed no belief or that the belief was not at all a bona fide one or was based on vague, irrelevant and non-specific information. To that limited extent, the court may look into the conclusion arrived by the Income-tax Officer and examine whether there was any material available on the record from which the requisite belief could be formed by the Income-tax Officer and further whether that material had any rational connection or a live link for the formation of the requisite belief."
6.18 Thus, while the court will not judge the adequacy of the reasons provided by the Assessing Officer, the court must assess whether the belief is based on relevant and specific information that could lead to such a belief. This well-accepted principle has found acceptance in ITO v. Lakhmani Mewal Das [1976] 103 ITR 437 (SC); Central provinces Manganese Ore Co. Ltd. v. ITO [1991] 191 ITR 662/59 Taxman 17 (SC), Sri Krishna (P.) Ltd. v. ITO [1996] 221 ITR 538/87 Taxman 315 (SC)."
6.19 We have perused the reasons recorded by the AO. In our opinion the reasons recorded cannot be regarded to be arbitrary, irrational. The reasons refer to the material i.e. the statement of the partner of the firm recorded u/s 132(4) during the course of the search. It clearly states that during the course of search conducted on Polar group of cases which included the Assessee, two laptop computers were found and seized from the possession of the Partner of the firm, Shri Sunil Kumar Agarwal. It is not denied that Shri Sunil Kumar Agarwal is a key person of Polar group. Subsequently, the Department took out printout LP-1 to LP-10. These printouts contained entries in respect of business transactions and loan transactions of the Assessee group which were not entered in the regular books of account maintained by the Assessee. This is also a fact that all these transactions were cash transactions and the transactions appearing at LP-1, LP-2, LP-9 & LP-10 relate to loan transactions relating to the Assessee. The AO clearly mentioned in the reasons that Shri Sunil Kumar Agarwal has stated in his statement before the DDIT that he has taken cash loan from market which were not entered in the books and introduced this money into various businesses belonging to different concerns of Polar group as loan or share capital/capital. In the case of the Assessee, we noted that the share capital has been introduced by both the partners, Shri Sunil Kumar Agarwal and Shri Anil Kumar Agarwal to the extent of Rs.24.9 and Rs. 56.5 respectively. Introduction of fresh capital apparently demonstrates that the Assessee has introduced money borrowed by the Assessee by way of cash loan not entered into the books of account in the form of capital of the partners. A person of ordinary prudence would have believed that income has escaped assessment. At the time of recording of the reasons, only prima facie satisfaction of the AO is necessary. The court also cannot investigate the adequacy or sufficiency of the reasons which weighed with the AO in coming to the belief. In our opinion, the reasons recorded are relevant and has a bearing on the income of the Assessee. The AO is not required to have a purely subjective satisfaction. The belief must be held in good faith. It cannot merely be pretence as has been held by the Supreme Court in the case of (S.) Narayanappa v. CIT [1967] 63 ITR 219. We do not agree with the finding of the CIT(A). The AO has not inferred that the preference shares of Rs. 54 lacs issued during the assessment year were bogus. The AO, we found, has inferred in the reasons that the capital introduced by the Partners are out of undisclosed loan arranged by Shri Sunil Kumar Agarwal. We noted from the finding of CIT(A) in para 4.2 that Shri Sunil Kumar Agarwal in his statement has admitted that Polar group of companies has inflated the bills to suppress the income and the excess amount paid on such bills was received back in cash and the total amount of such suppressed income since 1988-89 up to 1998-99 was about Rs. 16-17 crore. CIT(A) was of the opinion that in the statement nothing has been mentioned in respect of the cash loan obtained during the impugned assessment year and therefore drawing of any loan or capital during the impugned assessment year is not a belief but a suspicion. In our opinion, at the time of initiation of the proceedings the AO has to look into whether there is information or material relevant to the assessment year under consideration for the escapement of income. The said statement as contended by the ld. D.R and as stated by us above clearly prove that information in this statement also relate to impugned assessment year. It is not denied before us that the Assessee has introduced fresh capital during the year. This is an undisputed fact that in this case even though search has taken place in the case of the Assessee but the AO has not whispered even a single word while framing the original assessment about the search and the consequence thereof. The AO has not considered the statement of Shri Sunil Kumar Agarwal. The order passed is silent as to the reasons for the conclusion the AO has drawn. The Hon'ble Delhi High Court in the case of Consolidated Photo & Finvest Ltd. v. Asstt. CIT [2006] 281 ITR 394/151 Taxman 41 has explicitly taken the view that in cases where the order passed by the statutory authority is silent as to the reasons for the conclusion it has drawn, it can well be said that the authority has not applied its mind to the issue before it nor formed any opinion. The principle that mere change of opinion cannot be the basis for reopening of completed assessment would be applicable only to situation where the AO has applied his mind and taken a conscious decision on a particular matter in issue. It will have no application where the order of assessment does not address itself to the aspect which is the basis for reopening of the assessment. In our opinion, the case of the Assessee is duly covered by the decision in Raymond Woollen Mills Ltd (supra) in which the Supreme Court has clearly laid down that in determining whether commencing of reassessment proceedings was valid, it is only to be seen whether there was prima facie some material on the basis of which the department could reopen the case. Sufficiency or correctness of the material is not needed to be considered at this stage. CIT(A), as it appears to us, has examined the sufficiency of the material and on that basis has quashed the initiation of the reassessment proceedings.
6.20 We noted Delhi High court in the case of AGR Investment Ltd. v. Addl. CIT [2011] 333 ITR 146/197 Taxman 177/9 taxmann.com 62 dealt with the similar issue for which the ld. AR was duly made aware of during the course of hearing. In this case, we noted that the Delhi High Court has taken the view that the reasons recorded by the Assessing Officer amply demonstrate that the income has escaped assessment and they held that there was application of mind on the part of the Assessing Officer. Delhi High Court did not quash the notice issued u/s. 148. While holding so, the Delhi High Court has discussed various decisions on this issue as under :
'The questions that emerge for consideration are whether there has been application of mind or change of opinion, whether the objections have been properly dealt with and whether there is a mere suspicion or reason to believe. Regard being had to the aforesaid issues, we think it appropriate to refer to certain citations in the field.
In Raymond Woollen Mills Ltd. v. ITO [1999] 236 ITR 34 (SC), while dealing with the validity of commencement of reassessment proceedings under section 147 of the Act, the Apex Court has held that there is prima facie some material on the basis of which the Department could reopen the case. The sufficiency or correctness of the material is not a thing to be considered at that stage.
The High Court of Gujarat in Praful Chunilal Patel v. M. J. Makwana, Asst. CIT [1999] 236 ITR 832 has opined that in terms of the provision contained in section 147, the Assessing Officer should have reason to believe that any income chargeable to tax has escaped assessment. The word "reason" in the phrase "reason to believe" would mean cause or justification. If the Assessing Officer has a cause or justification to think or suppose that income has escaped assessment, he can be said to have a reason to believe that such income had escaped assessment. The words "reason to believe" cannot mean that the Assessing Officer should have, finally ascertained the facts by legal evidence. They only mean that he forms a belief from the examination he makes and if he likes from any information that he receives. If he discovers or finds or satisfies himself that the taxable income has escaped assessment, it would amount to saying that he had reason to believe that such income had escaped assessment. The justification for his belief is not to be judged from the standards of proof required for coming to a final decision. A belief, though justified for the purpose of initiation of the proceedings under section 147, may ultimately stand altered after the hearing and while reaching the final conclusion on the basis of the intervening enquiry. At the stage where he finds a cause or justification to believe that such income has escaped assessment, the Assessing Officer is not required to base his belief on any final adjudication of the matter.
In Ganga Saran and Sons (P.) Ltd. v. ITO  [1981] 130 l1R 1 (SC), it has been held thus (page 11) :
"It is well-settled as a result of several decisions of this court that two distinct conditions must be satisfied before the Income-tax Officer can assume jurisdiction to issue notice under section 147(a). First, he must have reason to believe that the income of the assessee has escaped assessment and, secondly, he must have reason to believe that such escapement is by reason of the omission or failure on the part of the assessee to disclose fully and truly all material facts necessary for his assessment. If either of these conditions is not fulfilled, the notice issued by the Income-tax Officer would be without jurisdiction. The important words under section 147(a) are 'has reason to believe' and these words are stronger than the words 'is satisfied'. The belief entertained by the Income-tax Officer must not be arbitrary or irrational. It must be reasonable or in other words it must be based on reasons which are relevant and material. The court, of course, cannot investigate into the adequacy or sufficiency of the reasons which have weighed with the Income-tax Officer in coming to the belief, but the court can certainly examine whether the reasons are relevant and 'have a bearing on the matters in regard to which he is required to entertain the belief before he can issue notice under section 147(a). It there is no rational and intelligible nexus between the reasons and the belief, so that, on such reasons, no one properly instructed on facts and law could reasonably entertain the belief, the conclusion would be inescapable that the Income-tax Officer could not have reason to believe that any part of the income of the assessee had escaped assessment and such escapement was by reason of the omission or failure on the part of the assessee to disclose fully and truly all material facts and the notice issued by him would be liable to be struck down as invalid."
In Birla VXL Ltd. v. Asstt. CIT [1996] 217 ITR 1, a Division Bench of the Gujarat High Court has opined thus (page 3) :
"Explanation 2 to section 147 of the Act, as appended to the newly substituted section 147 makes certain provisions, where, in certain circumstances, the income is deemed to have escaped assessment giving jurisdiction to the Assessing Officer to act under the said provision. Another requirement which is necessary for assuming jurisdiction is that the Assessing Officer shall record his reasons for issuing notice. This requirement necessarily postulates that before the Assessing Officer is satisfied to act under the aforesaid provisions, he must put in writing as to why in his opinion• or why he holds belief that income has escaped assessment. 'Why' for holding such belief must be reflected from the record of reasons made by the Assessing Officer. In a case where the Assessing Officer holds the opinion that because of excessive loss or depreciation allowance income has escaped assessment, the reasons recorded by the Assessing Officer must disclose that by what process of reasoning he holds such a belief that excessive loss or depreciation allowance has been computed in the original assessment. Merely saying that excessive loss or depreciation allowance has been computed without disclosing reasons which led the assessing authority to hold such belief, in our opinion, does not confer jurisdiction on the Assessing Officer to take action under sections 147 and 148 of the Act. We are also of the opinion that, howsoever wide the scope for taking action under section 148 of the Act be, it does not confer jurisdiction on a change of opinion on the interpretation of a particular provision from that earlier adopted by the assessing authority. For coming to the conclusion whether there has been excessive loss or depreciation allowance or there has been underassessment at a lower rate or for applying the other provisions of Explanation 2, there must be material that has nexus to hold opinion contrary to what has been expressed earlier. The scope of section 147 of the Act is not for reviewing its earlier order suo motu irrespective of there being any material to come to a different conclusion apart from just having second thoughts about the inferences drawn earlier. (Emphasis Added)
In Sheo Narain ]aiswal v. ITO [1989] 176 ITR 352 (Patna), it was held that reassessment proceedings can be initiated under section 147(a) of the Act if the Income-tax Officer has reason to believe that there has been escapement of income and that the said income escaped assessment by reason of the omission or failure on the part of the assessee to disclose fully and truly all material facts necessary for the assessment for that period or year. Both conditions are conditions precedent for the assumption of jurisdiction under section 148 of the Act.
In Phool Chand Bajrang Lal v. ITO [1993] 203 ITR 456, the Apex Court has held thus (page 477) :
"From a combined review of the judgments of this court, it follows that an Income-tax Officer acquires jurisdiction to reopen an assessment under section 147(a) read with section 148 of the Income-tax Act, 1961, only if on the basis of specific, reliable and relevant information coming to his possession subsequently, he has reasons, which he must record, to believe that, by reason of omission or failure on the part of the assessee to make a true and full disclosure of all material facts necessary for his assessment during the concluded assessment proceedings, any part of his income, profits or gains chargeable to income-tax has escaped assessment. He may start reassessment proceedings either because some fresh facts had come to light which were not previously disclosed or some information with regard to the facts previously disclosed comes into his possession which tends to expose the untruthfulness of those facts. In such situations, it is not a case of mere change of opinion or the drawing of a different inference from the same facts as were earlier available but acting on fresh information. Since the belief is that of the Income-tax Officer, the sufficiency of reasons for forming the belief is not for the court to judge but it is open to an assessee to establish that there in fact existed no belief or that the belief was not at all a bona fide one or was based on vague, irrelevant and non-specific information. To that limited extent, the court may look into the conclusion arrived at by the Income-tax Officer and examined whether there was any material available on the record from which the requisite belief could be formed by the Income-tax officer and further whether that material had any rational connection. Or a live link for the formation of the requisite belief ... ( Emphasise Supplied))
In Anant Kumar Saharia v. CIT [1998] 232 ITR 533 (Gauhati), it was held as follows (page :539) :
"The belief is that of the Assessing Officer and the reliability or credibility or for that matter the weight that was attached to the materials naturally, depends on the judgment of the Assessing Officer. This court in exercise of power under article 226 of the Constitution of India cannot go into the sufficiency or adequacy of the materials. After all the Assessing Officer alone is entrusted to administer the impugned Act and if there is prima facie material at the disposal of the Assessing Officer that the income chargeable to income-tax escaped assessment this court in exercise of power under article 226 of the Constitution of India should refrain from exercising the power. In the instant also, the case of the petitioner was fairly considered and thereafter the above decision is taken." (Underlining is Ours)
In BombayPharma Products v. ITO [1999] 237 ITR 614 (MP), it was held as follows (page 616) :
"It is also established that the notice issued under section 148 of the Act should follow the reasons recorded by the Income-tax Officer, for reopening of the assessment and such reasons must have a material bearing on the question of escapement of income by the assessee from assessment because of his failure or omission to disclose fully and truly all material facts. Whether such reasons are sufficient or not, is not a matter to be decided by the court. But the existence of the belief is subject to scrutiny if the assessee shows circumstances that there was no material before the Income-tax Officer to believe that the income had escaped assessment." (Emphasis Added)
In H. A. Nanji and Co. v. ITO [1979] 120 ITR 593 (Cal.), it has been held that at the time of issue of notice of the reassessment, it is not incumbent on the Income-tax Officer to come to a finding that income has escaped assessment by reason of the omission or failure of the assessee to disclose fully and truly all material facts necessary for assessment. It has been further held that the belief which the Income-tax Officer entertains at that stage is a tentative belief on the basis of the materials before him which have to be examined and scrutinised on such evidence as may be available in the proceedings for reassessment. The Division Bench held that there must be some grounds for the reasonable belief that there has been a non-disclosure or omission to file a true or correct return by the assessee resulting in escapement of assessment or in underassessment. Such belief must be in good faith, and should not be a mere pretence or change of opinion on inferential facts or facts extraneous or irrelevant to the issue and the material on which the belief is based must have a rational connection or live link or relevant bearing on the formation of the belief.
In N.D. Bhatt, lAC of I.T. v. I.B.M. World Trade Corporation [1995] 216 ITR 811 (Born), it has been held thus (page 823) :
"It is also well-settled that the reasons for reopening are required to be recorded by the assessing authority before issuing any notice under section 148 by virtue of the provisions of section 148(2) at the relevant time. Only the reason so recorded can be looked at for sustaining or setting aside a notice issued under section 148."
In Hindustan Lever Ltd. v. R.B. Wadkar, Asstt. CIT (No.1) [2004] 268 ITR 332 (Bom.), a Division Bench has opined thus (page 338) :
" ... the reasons are required to be read as they were recorded by the Assessing Officer. No substitution or deletion is permissible. No additions can be made to those reasons. No inference can be allowed to be drawn based on reasons not recorded. It is for the Assessing Officer to disclose and open his mind through reasons recorded by him. He has to speak through his reasons. It is for the Assessing Officer to reach to the conclusion as to whether there was failure on the part of the assessee to disclose fully and truly all material facts necessary for his assessment for the concerned assessment year. It is for the Assessing Officer to form his opinion. It is for him to put his opinion on record in black and white. The reasons recorded should be clear and unambiguous and should not suffer from any vagueness. The reasons recorded must disclose his mind. Reasons are the manifestation of mind of the Assessing Officer. The reasons recorded should be self-explanatory and should not keep the assessee guessing for the reasons. Reasons provide the link between conclusion and evidence. The reasons recorded must be based on evidence. The Assessing Officer, in the event of challenge to the reasons, must be able to justify the same based on material available on record. He must disclose in the reasons as to which fact or material was, not disclosed by the assessee fully and truly necessary for assessment of that assessment year, so as to establish the vital link between the reasons and evidence. That vital link is the safeguard against arbitrary reopening of the concluded assessment." (Underlining is Ours)
In Asstt. CIT v. Rajesh Jhaveri Stock Brokers P. Ltd. [2007] 291 ITR 500 (SC), it has been ruled out (page 511) :
"Section 147 authorises and permits the Assessing Officer to assess or, reassess income chargeable to tax if he has reason to believe that income for any assessment year has escaped assessment. The word 'reason' in the phrase 'reason to believe' would mean cause or justification. If the Assessing Officer has cause or justification to know or suppose that income had escaped assessment, it can be said to have reason to believe that an income had escaped assessment. The expression cannot be read to mean that the Assessing Officer should have finally ascertained the fact by legal evidence or conclusion. The function of the "Assessing Officer is to administer the statute with solicitude for the public exchequer with an inbuilt idea of fairness to taxpayers. As observed by the Supreme Court in Central Provinces Manganese Ore Co. Ltd. v. ITO [1991] 191 ITR 662, for initiation of action under section 147(a) (as the provision stood at the relevant time) fulfilment of the two requisite conditions in that regard is essential. At that stage, the final outcome of the proceeding is not relevant. In other words, at the initiation stage, what is required is 'reason to believe', but not the established fact of escapement of income. At the stage of issue of notice, the only question is whether there was relevant material on which a reasonable person could have formed a requisite belief Whether the materials would conclusively prove the escapement is not the concern at that stage. This is so because the formation of belief by the Assessing Officer is within the realm of subjective satisfaction. (Emphasis Supplied)
In this context, we may refer with profit to a Division Bench decision of this court in SFIL Stock Broking Ltd. [2010] 325 ITR 285, wherein the Bench was dealing with the validity of the proceedings under section 147 of the Act. The Bench reproduced the initial issuance of notice and thereafter referred to the reasons for issue of notice under section 148 which was provided to the assessee. Thereafter, the Bench referred to the decisions in CIT v. Atul Jain [2008] 299 ITR 383 (Delhi), Asstt. CIT v. Rajesh Jhaveri Stock Brokers P. Ltd. [2007] 291 ITR 500 (SC), Jay Bharat Maruti Ltd. v. CIT [2010] 324 ITR 289; 223 CTR 269 (Delhi) and CIT v. Batra Bhatta Co. [2010] 321 ITR 526; 174 Taxman 444(Delhi) and eventually held thus (page 290):
"In the present case, we find that the first sentence of the so-called reasons recorded by the Assessing Officer is mere information received from the Deputy Director of Income-tax (Investigation). The second sentence is a direction given by the very same Deputy Director of Income-tax (Investigation) to issue a notice under section 148 and the third sentence again comprises of a direction by the Additional Commissioner of Income-tax to initiate proceedings under section 148 in respect of cases pertaining to the relevant ward. These three sentences are followed by the following sentence, which is the concluding portion of the so-called reasons :
"Thus, I have sufficient information in my possession to issue notice under section 148 in the case of SFIL Stock Broking Ltd. on the basis of reasons recorded as above.'
From the above, it is clear that the Assessing Officer referred to the information and the two directions as 'reasons' on the basis of which he was proceeding to issue notice under section 148. We are afraid that these cannot be the reasons for proceeding under section 147/148 of the said Act. The first part is only an information and the second and the third part of the beginning paragraph of the so-called reasons are mere directions. From the so-called reasons, it is not at all discernible as to whether the Assessing Officer had applied his mind to the information and independently arrived at a belief that, on the basis of the material which he had before him, income had escaped assessment. Consequently, we find that the Tribunal has arrived at the correction on facts. The law is well-settled. There is no substantial question of law which arises for our consideration.(Emphasis is Ours)
At this juncture, it is profitable to refer to the authority in GKN Drive shafts (India) Ltd. v. ITO [2003] 259 ITR 19 (SC) ; [2003] 179 ITR 11 (SC) wherein their Lordships of the Apex Court have held thus (page 20) ;
"We see no justifiable reason to interfere with the order under challenge. However we clarify that when a notice under section 14 of the Income-tax Act is issued, the proper course of action for the noticee is to file a return and if he so desires, to seek reasons for issuing notices. The Assessing Officer is bound to furnish reasons within a reasonable time. On receipt of reasons, the noticee is entitled to file objections to issuance of notice and the Assessing Officer is bound to dispose of the same by passing a speaking order. In the instant case, as the reasons have been disclosed in these proceedings, the Assessing Officer has to dispose of the objections, if filed, by passing a speaking order, before proceeding with the assessment in respect of the abovesaid five assessment years."
In Sarthak Securities Co. P. Ltd. v. ITO (Writ Petition No.6087 of 2010 decided on October 18, 2010) (2010) 329 ITR 110 (Delhi), a Division Bench of this court, after reproducing section 147 of the Act and relying on certain decisions in the field, expressed the view as follows (page 122):
"The obtaining factual matrix has to be tested on the anvil of the aforesaid pronouncement of law. In the case at hand, as is evincible, the Assessing Officer was aware of the existence of four companies with whom the assessee had entered into transaction. Both the orders clearly exposit that the Assessing Officer was made aware of the situation by the investigation Wing and there is no mention that these companies are fictitious companies. Neither the reasons in the notice nor the communication providing reasons remotely indicate independent application of mind. True it is at that stage, it is not necessary to have established fact of escapement of income but what is necessary is that there is relevant material on which a reasonable person could have formed the requisite belief. To elaborate the conclusive proof is not germane at this stage but the formation of belief must be on the base or foundation or platform of prudence which a reasonable is required to apply. As is manifest from the perusal of the supply of reasons and the order of rejection of objection, the names of the companies were available with the authority. Their existence is not disputed. What is mentioned is that these companies were used as conduits. In that view of the matter, the principle laid down in CIT v. Lovely Exports (P) Ltd. (2009) 319 ITR (St) 5 (SC) gets squarely attracted. The same has not been referred to while passing the order of rejection. The assessee in his objections had clearly stated that the companies had bank accounts and payments were made to the assessee-company through banking channel. The identity of the companies was not disputed. Under these circumstances, it would not be appropriate to require the assessee to go through the entire gamut of proceedings. It is totally unwarranted."
The present factual canvas has to be scrutinized on the touchstone of the aforesaid enunciation of law. It is worth noting that the learned counsel for the petitioner has submitted with immense vehemence that the petitioner had entered into correspondence to have the documents but the Assessing Officer treated them as objections and made a communication. However, Officer treated them as objections and made a communication. However, on a scrutiny of the order, it is perceivable that the authority has passed the order dealing with the objections in a very careful and studied manner. He has taken note of the fact that the transactions involving Rs. 27 lakh mentioned in the table in annexure P-2 constitute fresh information in respect of the assessee as a beneficiary of bogus accommodation entries provided to it and represents the undisclosed income. The Assessing Officer has referred to the subsequent information and adverted to the concept of true and full disclosure of facts. It is also noticeable that there was specific information received from the office of the Director of Income-tax (Inv-V) as regards the transactions entered into by the assessee-company with a number of concerns which had made accommodation entries and they were not genuine transactions. As we perceive, it is neither a change of opinion nor does it convey a particular interpretation of a specific provision which was done in a particular manner in the original assessment and sought to be done in a different manner in the proceeding under section 147 of the Act. The reason to believe has been appropriately understood by the Assessing Officer and there is material on the basis of which the notice was issued. As has been held in Phool Chand Bajrang Lal v. ITO [1993] 203 ITR 456 (SC), Bombay Pharma Products v. ITO [1999] 237 ITR 614 (MP) and Anant Kumar Saharia v. CIT [1998] 232 ITR 533 (Gauhati), the court, in exercise of jurisdiction under article 226 of the Constitution of India pertaining to sufficiency of reasons for formation of the belief, cannot interfere. The same is not to be judged at that stage. In CIT v. SFIL Stock Broking Ltd. [2010] 325 ITR 285 (Delhi), the Bench has interfered as it was not discernible whether the Assessing Officer had applied his mind to the information and independently arrived at a belief on the basis of material which he had before him that the income had escaped assessment. In our considered opinion, the decision rendered therein is not applicable to the factual matrix in the case at hand. In the case of Sarthak Securities Co. (P.) Ltd. v. ITO [2010] 329 ITR 110 (Delhi), the Division Bench had noted that certain companies were used a conduits but the assessee had, at the stage of original assessment, furnished the names of the companies with which it had entered into transactions and the Assessing Officer was made aware of the situation and further the reason recorded does not indicate application of mind. That apart, the existence of the companies was not disputed and the companies had bank accounts and payments were made to the assessee-company through the banking channel. Regard being had to the aforesaid fact situation, the court had interfered. Thus, the said decision is also distinguishable on the factual score.' 
6.21 In the case of ITO v. Purushottam Das Bangur [1997] 224 ITR 362/90 Taxman 541 (SC) as relied heavily by ld. DR , we noted that the Apex Court held as under:—
"Held, reversing the decision of the High Court, that the letter of the Deputy Director referred to the statement containing financial information regarding the company in question which was annexed to the letter. The statement contained information derived from the Bombay Stock Exchange Directory indicating that during the period 1965-70, the company had prospered, that the book value per equity share had risen from Rs.318.55 for the year ending December 31, 1965, to Rs.401 for the year ending December, 31, 1970, the earning per share had risen from Rs.8.37 per to Rs.44/- per share and that the dividend percentage had also risen from 2 per cent to 10 per cent for the same period. On the basis of the information contained in the letter of the Deputy Director and the documents annexed to it, the Income-tax Officer could have had reason to believe that the fair market value of the shares was far more than the sale price and that the market quotations from the Calcutta Stock Association shown by the respondent at the time of original assessment were manipulated ones and that as a result income chargeable to tax had escaped assessment. It could not be said that the information that was contained in the letter was not definite information, and could not be acted upon by the Income-tax Officer for taking action under section 147(b) of the Act. Merely because the notice was sent on the next day after receipt of the letter, this did not mean that the Income-tax Officer did not apply his mind to the information contained in the said letter. On the basis of the facts and information contained in the said letter, the Income-tax Officer, without any further investigation, could have formed the opinion that there was reason to believe that income of the respondent chargeable to tax had escaped assessment. The notice under section 147(b) was valid."
6.22 We noted that the Apex Court in the case of Purushottam Das Bangur (supra) has settled the law on this issue that at the time of initiation of the proceedings u/s. 147, the Assessing Officer should have the material relevant to the assessee. The information received from the Investigation Wing is also material if it contains the information regarding the assessee. The Assessing Officer at the time of recording of the reasons/formation of belief is not supposed to counter the evidence or material collected by him with the assessee. Even the source of the material cannot be asked by the assessee. If the material or the information belongs to the assessee, in our opinion, the Assessing Officer has a bona fide belief to record the reasons. The court cannot look into the sufficiency of the material held by the Assessing Officer for the formation of the belief. Once the proceedings are initiated, the onus is on the Assessing Officer to prove that the assessee has escaped the income and for that he has to give the hearing to the assessee and give all the material and evidence collected by him so that the assessee may contradict the same. If the Assessing Officer does not have the material, the reasons cannot be regarded to be bona fide and the initiation of the proceedings can be quashed. If the initiation is valid and subsequently, the assessee proves that there is no escapement of income, the assessment so framed could be quashed/cancelled. We noted that in the decisions relied on by the learned AR, the decision of the Supreme Court Purushottam Das Bangur (supra) which has settled the position of law has not been discussed. The law pronounced by the Supreme Court is the law of land and is binding on all the courts what to talk of this Bench of the Tribunal. The decision of Apex Court in the case of Johri Lal (HUF) v. CIT [1973] 88 ITR 439, Sheo Nath Singh v. AAC [1971] 82 ITR 147 (SC) and Ganga Saran & Sons (P) Ltd. v. ITO [1981] 130 ITR 1/6 Taxman 14 (SC) also, in our opinion, will not assist the assessee as in the case of the assessee, the Assessing Officer while recording the reasons has the relevant material to form the belief from which a person of ordinary prudence could form as held by us in earlier paragraph.
7. We, therefore, set aside the order of CIT(A) in respect of all the assessees on this issue and hold that the AO has 'reason to believe' to initiate the reassessment proceedings. Since we noted in the preceeding paragraph the CIT(A) has not given any finding on the ground of the assessee that initiation of the proceedings are barred by limitations, this issue will automatically get survived before CIT(A).
8. In the result, all the appeals filed by the Revenue are allowed.
JYOTI 
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Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2008-09 - Whether where TPO made addition to assessee's ALP in respect of rendering software development services to AE, matter was to be remanded back for determination of ALP afresh after applying upper filter on turnover of comparables upto Rs. 200 crores and considering only segmental results of those comparables - Held, yes [Matter remanded] 
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FACTS
 
	■ 
	 
	The assessee company was engaged in rendering software development services to its AE.

	■ 
	 
	In course of transfer pricing proceedings, the TPO on the basis of arithmetic mean margin of comparables selected by him, made certain adjustment to the assessee's ALP.

	■ 
	 
	The DRP set aside objections raised by the assessee.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	As regards the determination of arm's length price the first objection raised by assessee is regarding application of upper filter up to Rs. 200crores as the assessee was a mid sized company having a turnover of Rs. 23 crores only. The TPO had selected comparable which had turnover ranging from Rs.89 Crores to Rs.15000 crores and comparables selected by TPO do not match with the assessee company as the turnover of comparable was Rs.781 crores, Rs. 15648 crores, Rs.572 crores, Rs.409 crores etc. which is exorbitant when compared with the turnover of the assessee, which is mere Rs.23 crores. The comparison of a small assessee with giant sized companies having huge turnover will definitely not serve the purpose of selecting appropriate comparables. [Para 10]

	■ 
	 
	In view of above, it is held that companies having turnover of more than Rs. 200 crores cannot be selected as comparable for the purpose of determining the arm's length pricing. [Para 13]

	■ 
	 
	As regards the issue raised by the assessee regarding the application of filter relating to employee cost, the assessee's submission cannot be accepted as a service provider company has necessarily to be a heavy employee cost company. The argument of assessee that a company might take employees on contract basis, do not hold any force as the argument is based only on assumptions. [Para 14]

	■ 
	 
	As regards the last argument of the assessee regarding inclusion of finance and bank charges in operating expenses while computing the margin of comparables, the said submission is accepted by taking a view that finance and bank charges form part of operating expenses and need to be included while calculating margin of comparables. [Para 17]

	■ 
	 
	Therefore, in view of the facts and circumstances of the present case, the Assessing Officer is directed to re-adjudicate the issue of arms length pricing and determine the same by excluding the comparables having turnover of more than Rs.200 crores. The Assessing Officer will also take into account the bank and finance charges as part of operating expenses of comparables for arriving at the margin. Similarly, Assessing Officer will only take segmental results relating to services only for comparing the companies as the consolidated results of these companies cannot be compared with the assessee, as assessee is admittedly into service providing activities. [Para 18]

	■ 
	 
	In view of the above, the appeal filed by the assessee is partly allowed for statistical purposes. [Para 19]
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ORDER
 
T.S. Kapoor, Accountant Member - This appeal is field by the assessee against the order of the Assessing Officer passed on 30.10.2012 u/s 143(3) read with section 144C of the Act. The assessee has raised various grounds of appeal. However mainly, assessee is aggrieved on two issues one of which relates to denial of exemption u/s 10A of the Act in respect of Gurgaon and Chennai units and the 2nd grievance of the assessee is with respect to adjustment in the transfer pricing made by the TPO.
2. At the outset, the Ld. A.R. submitted that grounds No.1 to 2.15 raised by the assessee are squarely covered in favour of the assessee vide tribunal order dated 15,03,2013 in I.T.A.No. Nos. 5585 and 5847 for the assessment year 2005-06 and 2007-08 in the case of assessee itself. In this respect, our attention was invited to the relevant findings as contained in the tribunal order vide para 6 to 6.6. Ld. A.R. further submitted that the Hon'ble High Court has already dismissed the appeal of the Revenue against the said Tribunal order vide order dated 18.07.2014 in I.T.A.No. 285 and 286 and in this respect, he placed a copy of the Hon'ble High Delhi Court order.
3. As regards the other issue of transfer pricing addition, the Ld. A.R. invited our attention to grounds raised by it as contained in para 3 to 3.12. In this respect, the Ld. A.R. submitted that this ground No.3 is general in nature and he will not be pressing grounds No.3.2, 3.7, 3.8 and 3.11. As regards ground No.3.3, the Ld. A.R. submitted that this ground is against the assessee in assessment year 2006-07, therefore, it needs to be dismissed. Ld. A.R. submitted that in rest of the grounds the grievance of the assessee is on four counts the first of which is the turnover filter. It was submitted that TPO has chosen to take lower filter with respect to turnover and did not include companies having turnover of less than Rs.1 crore whereas on the other hand, he has not capped upper filter. Ld. A.R. submitted that the appellant had operating revenue of only Rs.23.46 crores against operating expenses of Rs.21.13 crores and thereby providing the profitability of Rs.11.05 % of operating expenses whereas the turnover of comparables was up to Rs.15000 crores and in this respect our attention was invited to page 5 of the synopsis to highlight the turnover of comparables. The Ld. A.R. submitted that TPO had applied lower filter of Rs.1 crores but failed to apply upper filter of 200 crores which was not justified as in a series of judicial orders, it has been held that upper filter turnover filter up to Rs.200 crores should be applied to select the comparables and in this respect our attention was invited to a decision of Hon'ble Delhi High Court in the case of CIT v. Agnity India Technologies (P.) Ltd. [2013] 219 Taxman 26/36 taxmann.com 289 (Delhi) wherein the Hon'ble Court had confirmed the order of the Tribunal wherein Hon'ble Tribunal had excluded the comparables with high turnover like Infosys for benchmarking international transactions entered into by a captive service provider. It was further submitted that following this decision the Tribunal, in the case of Atrenta India (P.) Ltd. v. ITO [2014] 62 SOT 38/42 taxmann.com 584 (Delhi -Trib.) has also excluded the Infosys as comparable. The Ld. A.R. submitted that 9 comparables selected by TPO were having turnover ranging from Rs.89 croes to 15000 crores which included the giants like Infosys, Wipro, Igate and Flextronics etc. It was submitted that the assessee was having small turnover of Rs.23 crores and, therefore, was not comparable with the giants. To further support his arguments, Ld. A.R. invited our attention to various case laws decided by various benches of the Tribunal wherein application of upper filter of Rs.200 crores was upheld. Our specific attention was invited to list of such cases as noted on page 4 of his synopsis.
3.1 The second limb of arguments of Ld. A.R. related to the action of TPO wherein he applied employee cost filter. It was submitted that TPO had excluded certain companies as comparables by applying employee cost filter and had excluded those companies which had employee cost of less than 25% of total cost. The ground for adopting such a filter was that a service company must necessarily have strong employee base and, therefore, was necessarily to be a high employee cost company. In this respect, Ld. A.R. argued that it is not necessary for a company to itself hire personnel as their employees to render services and on the contrary a company may enter into an agreement with an independent contractor for supply of personnel and in that case, the expenses incurred for contracting employees would be depicted in the P & L account as administrative costs and not as employee cost and, therefore, it was submitted that such a filter can never be applied. To support his arguments, Ld. A.R. invited our attention to order dated 15.01.2013 of Hyderabad Bench of ITAT in I.T.A.No. 645/2009 wherein the Tribunal had upheld the action o Ld. CIT(A) in deciding the application of this filter. In view of the above, it was argued that TPO may be directed to include all companies which have been excluded on the basis of this filter for the purpose of benchmarking the international transactions.
4. The 3rd argument taken by the Ld. A.R. is with respect to inclusion of 4 comparables namely M/s. Avani Sincom Technologies, Kals Information System, Bodhtree Consulting Ltd. and LGS Global Ltd. Ld. A.R. submitted that M/s. Avani Cincom Technologies and Kals Information System are also engaged in the development and sale of products and therefore, was not comparable with the assessee as assessee was not into development and sale of products but was only a consulting service provider. Ld. A.R. relied upon a number of case laws wherein the above said companies were found to be functionally different in view of their involvement of Product development and their sale. Our specific attention was invited to page 6 & 7 of synopsis where the following case laws were mentioned.
	(i)
	 
	Cincon Systems India (P.) Ltd. v. ACIT (sic)

	(ii)
	 
	Witness Systems Software India (P.) Ltd. v. Dy. CIT [2013] 34 taxmann.com 183/[2014] 61 SOT 64 (Bang. - Trib.).

	(iii)
	 
	LG Soft India (P.) Ltd. v. Dy. CIT [2013] 35 taxmann.com 202 (Bang. - Trib.)

	(iv)
	 
	Bearing Point Business Consulting (P.) Ltd. v. Dy. CIT [2013] 57 SOT 244/33 taxmann.com 92 (Bang. - Trib.).

	(v)
	 
	Trilogy E Business System India v. Dy. CIT [2013] 140 ITD 540/29 taxmann.com 310 (Bang. - Trib.)

	(vi)
	 
	Logica (P.) Ltd. v. Asstt. CIT [2013] 36 taxman.com 374 (Bang. - Trib.)

	(vii)
	 
	Telacordia Technologies (P.) Ltd. v. Asstt. CIT [2012] 137 ITD 1/22 taxmann.com 96 (Mum.)"


4.1 It was submitted that in all above cases, the two companies were excluded as comparables because of their involvement in product development services. It was submitted that assessee is only a captive service provider and is therefore, not comparable with the above.
5. As regards Global Ltd., it was submitted that while applying the filter the said company did not figure in the result. However, TPO at his own in an arbitrary manner in the notice u/s 133(6) of the Act to the said company called for the details of financial results. Whereas, on the other hand, a company, which formed part of search results, i.e. Arman Software Pvt. Ltd., was not selected. It was argued that action of TPO is arbitrary wherein he picked up only high margin companies left lower margin companies which is contrary to the principles of tax administration and tax recovery. It was submitted that Tax Officer must not act in a prejudicial manner and must hold the scales evenly between collection of revenue and the interest of the tax-payer. It was submitted that if LGS Global is to be included then Aarman Software (P) Ltd. should also have been included or otherwise it should have been excluded. As regards the Bothtree Consulting Ltd. it was submitted that the Tribunal in I.T.A.No. 5293 in the case of Atrenta India (P.) Ltd. (supra) had set aside the issue of comparability of above company to the office of the Assessing Officer on the ground that it was not clear from annual report of the said company as to whether it was into the business of software development services and whether it was engaged in the business of I T enabled services.
5.1 Making fourth argument Ld. A.R. submitted that finance and bank charges form part of operating expenses and therefore Assessing Officer's action in excluding the same while computing the margin of comparable was not justified. In this respect reliance was placed in the case of Polartech India (P.) Ltd. v. Asstt. CIT [2013] 40 taxmann.com 8 (Hyd. - Trib.) wherein DRP itself upheld the action of TPO in including finance and bank charges in operating expense while computing the margins. Ld. A.R. further submitted that the above proposition is also supported by the fact that even in the Safe Harbour Rules dated 18.09.2013, the finance and bank charges have not been excluded from the list of operating expenses even though interest and foreign exchange gain / loss has specifically been excluded from the list of operating expenses.
6. Ld. D.R. in respect of deduction u/s 10A has relied upon the orders of authorities below. Arguing upon the transfer pricing issue, Ld. D.R. submitted that considering objections of the assessee, DRP had already directed the exclusion of one comparable. As regards the argument of the Ld. A.R. regarding application of lower filter of Rs.1 crore, Ld. D.R. submitted that lower turnover filter is applied in view of the fact that financial results of the assessees having turnover of less than Rs.1 crores are volatile and are not reliable. The plea of the Ld. A.R. regarding upper cap is totally misconceived. It was submitted that in many cases TPOs have repeatedly demonstrated that the turnover and profitability have no correlation of statistical significance. Regarding reliance to the case law of Cincom Systems in I.T.A.No. 761/D/2012, the Ld. D.R. submitted that the findings of the Tribunal were not based on this aspect and only remote reference to turnover was made. Referring to the judgement of Hon'ble Delhi High Court in the case of Agnity India Technologies (P.) Ltd. (supra) as relied upon by the Ld. A.R., Ld. D.R. submitted that the Hon'ble High Court has not upheld the turnover filter band as the assessee has tried to make it appear. It was submitted that the Bench had followed the concept of Giant Entity versus pygmies and have nowhere upheld the turnover band as propounded by Ld. A.R. Therefore, he submitted that this contention of Ld. A.R. that all comparables having turnover in excess of Rs.200 crores are to be essentially excluded, is fallacious and not as per intent of the law. Only the functional comparability is the key and the stark economic advantage conferred upon the Giant Sized entities may also be a factor but sheer turnovers cannot be bound in such straitjacket version of turnover bands. Ld. D.R. tried to explain the situation by hypothetically assuming that if a turnover filter of Rs.1 to Rs.200 crores is applied then what would be the scenario in a case where an entity having turnover of Rs.150 crores and there are comparables with Rs.220 crores turnover and Rs.10 crores turnover. Therefore, it was prayed that no cap filter can be applied as they will create havoc in working out ALP. He submitted that a lower threshold of Rs.1 crores has entirely different logic which is not to create a turnover band. In this respect, reliance was placed in the case law of Net Hawk Networks India (P.) Ltd. v. ITO [2014] 41 taxmann.com 250 (Mum. - Trib.). In view of the above case law, it was submitted that capping of turnover as sought by the assessee is not tenable in law.
7. As regards the argument of Ld. A.R. regarding employee cost filter, Ld. D.R. submitted that this logic has repeatedly been rejected by various benches of ITAT and, therefore, it was argued that application of this filter is valid and deserves to be upheld. Reliance in this respect was placed on the following case laws as stated in the written synopsis at page 6.
	(i)
	 
	Capital I Q Information Systems (I) (P.) Ltd. v. Asstt. CIT [2012] 26 taxmann.com 31 (Hyd.)

	(ii)
	 
	Wills Processing Services (I) (P.) Ltd. v. Dy. CIT [2013] 57 SOT 339/30 taxmann.com 350 (Mum. - Trib.)

	(iii)
	 
	Asstt. CIT v. Maersk Global Service Centre (I) (P.) Ltd. [2012] 14 ITR 541/[2011] 16 taxmann.com 47 (Mum.)

	(iv)
	 
	ITO v. Nextlink India (P.) Ltd. I.T.A.No. 454/Bang/2011

	(v)
	 
	Nomura Fin Services (P.) Ltd. v. Asstt. CIT [2013] 145 ITD 424/33 taxmann.com 4 (Mum. - Trib.)

	(vi)
	 
	Cognizant Technology Services (P.) Ltd. v. Asstt. CIT [2014] 47 taxmann.com 209 (Hyd. - Trib.)

	(vii)
	 
	Zavata India (P.) Ltd. v. Dy. CIT [2013] 35 taxmann.com 423 (Hyd. - Trib.)

	(viii)
	 
	Market Tools Research (P.) Ltd. v. Asstt. CIT [2014] 150 ITD 296/[2013] 32 taxmann.com 358 (Hyd.)


8. Replying to the argument of Ld. A.R. regarding exclusion of 4 comparables, namely M/s. Avani Sincon Technologies, Kals Information System, Bothtree Consulting Ltd. and LGS Global Ltd. Ld. D.R. submitted that in respect of Avani Sincon Technologies, the TPO has used segmental data and had obtained information u/s 133(6) to find out comparability. Moreover, it was submitted that Avani Sincon Technologies has termed itself is purely software developer. As regards Kals Information System, Ld. D.R. submitted that the assessee itself had accepted Kals Information Systems Ltd. as comparable and in this respect our attention was invited to page 48 of TPO's order. As regards LGS Global Ltd., and ARMAN Software the Ld. D.R. submitted that TPO at page 66-75 has clearly dealt with these comparables. In view of the above arguments, it was submitted that no cherry picking was done by TPO and rather he has gone by the information available as per annual report. As regards reliance placed by Ld. A.R. on Safe Harbour Rule, Ld. D.R. submitted that shelter can only be taken on fulfillment of certain conditions. Regarding financial and bank charges, Ld. D.R. submitted that they do not directly constitute operating expenses.
9. We have heard rival parties and have gone through the material placed on record. In respect of the issue regarding deduction u/s 10A, we find that the issue is squarely covered in favour of the assessee with the order of Hon'ble High Court in the case of assessee itself wherein, the Hon'ble High Court had dismissed the appeal of the revenue by observing as under:
"In respect of the Assessment Year 2005-06, the contention of the revenue IS that the unit at Gurgaon had not commenced commercial production In the Assessment Year 2005-06. It is highlighted that the agreement between the assessee and the Software Technology Park of India (STPI) was executed on 31st March, 2005 i.e. on the last day of the financial year and invoices worth Rs. 1.93 Crores were issued on the same date. Secondly, it is stated that the assessee has failed to furnish commencement intimation within one month to STPI as per STPI's letter dated 31st March, 2005 Subsequent confirmation to STPI by the respondent-assessee dated 10lh December, 2007, would imply that the respondent-assessee should be denied benefit under Section l0A of the Act.
With regard to the first contention, we find that the appellant-revenue has oscillated. The Assessing Officer and Commissioner of Income Tax (Appeals) have held that the assessee had not started commercial production in the year ending 3l.03.2005, but, the Assessing Officer had also observed that the assessee has started production even prior to 15.03.2005, when the STPI approved the proposal. Apart from the aforesaid contradictory factual assertion in the assessment order, the Tribunal has recorded finding of fact that the assessee had made and issued invoices on 31.03.2005. Categorical factual finding is that the assessee satisfied the requirement of commencement of production stipulated in Section l0A of the Act. We shall examine, whether the said factual finding requires interference.
Commissioner of Income Tax (Appeals) has noticed that the assessee was incorporated sometimes in December 2003 and had applied for STPI approval on 14.12.2004. Subsequently, letter dated 15.03.2005 was issued by STPI, granting approval and stipulating that the assessee should commence production within three years. Thereafter, the legal formality was completed when agreement dated 31.03.2005 was executed between STPI and the assessee. The assessee could not place on record the copy of the letter written by them, informing STPI about commencement of production, but, there was evidence in the form of reports for the months of January, February and April, 2006, which were examined and referred by the _ Tribunal. The date of commencement of production as recorded therein was 01.04.2004. Thus, confirming that the date of commencement of commercial production was before 31.03.2005. Subsequently, the assessee had also written letter dated 10.12.2007, intimating the date of commencement of production, which was accepted by the STPI. The Tribunal has rightly observed that intimation to STPI was a mere ministerial requirement and not a precondition for registration, which was granted earlier. No benefit or advantage was obtained by the assessee by wrongly claiming and raising the invoices on 31.03.2005. Even if they had raised the invoices in the next financial year, benefit of Section 10A would have been available on the invoice amount. It is accepted that benefit of Section 10A was granted in the Assessment Order in the next assessment year.
It is interesting to note that the Dispute Resolution Panel for the Assessment Year 2006-07 had accepted the assessee's claims under Section 10A of the Act. We have noticed the reasoning given by the Dispute Resolution Panel for the assessment year 2007-08 but do not find justification or good cause/reason to deviate from the first finding and opinion given by Dispute Resolution Panel in the earlier year. Finding of the Tribunal that the assessee has commenced production on or before 31.03.2005, we do not think, that can be regarded as perverse or an incorrect finding.
Even on the question of change of residence, the issue was examined factually and it was noticed that the location of the unit had changed from 6th Floor, Enkay Tower, Vanijya Nikunj, Udyog Vihar, Phase-V, Gurgaon to 276, Phase IV, Udyog Vihar after 31.03.2005. The STPI had renewed and granted further registration to the respondent-assessee's unit even after the change and shifting to the new location.
In respect of the Chennai unit, with regard to the Assessment Year 2007 -08, the contention of the revenue is that this unit was formed and had commenced operations/production in January, 2004 and registration under the STPI was granted on 27.03.2006.
It is clear from the aforesaid (acts that the respondent-assessee had enjoyed STPI registration during the entire financial year ending 31.03.2007. The only question is whether, the assessee should be denied benefit of Section 10A of the Act as the unit at Chennai was formed and had commenced production in the year 2004 but registration was granted on 27.03.2006. The issue is covered against the appellant/revenue by a decision dated 04.02.2014 in ITA No. 54212013, The Commissioner of Income Tax Tax- v. M/s. Quantum Coders Ltd. The said judgment takes note of the judgment of the Kamataka High Court in ITA No. 32312010, Commissioner of Income Tax v. M/s. Expert Outsource Pvt .. Ltd., [2013] 358 ITR 518 (Karn) and the decision of IT AT, Chennai Bench in Nagesh Chundur v. Assistant Commissioner of Income Tax, ITA 83/Mds/20 11 dated 01.06.2011. Learned counsel for the respondent-assessee has drawn our attentionto the decision of the Madras High. Court in Nagesh Chundur v. Commissioner of Income Tax and Commissioner of Income Tax v. Nagesh Chundur, [2013] 358 ITR 521 (Mad), wherein the view taken by the Tribunal has been affirmed. This is in consonance with the view expressed by the Division Bench of this Court in M/s. Quantum Coders Ltd. (supra). On this aspect, therefore, the answer being clear and already adjudicated, no substantial question of law arises.
The appeals are accordingly dismissed."
9.1 Therefore, following the above we also hold the issue in favour of the assessee and in view of this, grounds No.1, 2 - 2.15 are decided in favour of the assessee.
10. As regards the determination of arms length prices the first contention raised by the Ld. A.R. is regarding application of upper filter up to Rs.200 crores as the assessee was a mid sized company having a turnover of Rs.23 crores only. The Assessing Officer had selected comparable which had turnover ranging from Rs.89 Crores to Rs.15000 crores and comparables selected by TPO does not match with the assessee company as the turnover of comparable was Rs.781 crores, 15648 crores, Rs.572 crores, Rs.409 crores etc. which is exorbitant when compared with the turnover of the assessee, which is mere Rs.23 crores. The comparison of a small assessee with giant sized companies having huge turnover will definitely not serve the purpose of selecting appropriate comparables. Hon'ble High Court vide order dated 10.07.2013 in the case of Agnity India has confirmed the findings of the Tribunal whereby the Tribunal on the issue of comparables had held as under:
"5. We have considered the facts of the case and submissions made before us. We find that there is no dispute on the issue that cost plus method is the most appropriate method for valuing controlled-international- transactions in this case. The assessee had selected 23 comparables and adjustment was made towards working capital. On this basis the mean of the comparables was worked out 10% against the margin of 17% shown by the assessee. TI1e details of this working are as under:—
	Company Segmental Name-Prowess,
	Capitaline & Databese
	Working capital adjusted OP/TC

	E Star Infotech Ltd.
	Prowess
	15%

	Goldstone Technologies Ltd. ;
	Prowess
	8%

	Larsen & Tubro Infotech Ltd.
	Prowess
	9%

	Melstar Inforfmation Technologies Ltd.
	Prowess
	4%

	Netvista Information Technology Ltd.
	Prowess
	15%

	Orient Information Technology Ltd.
	Prowess
	17%

	Pentamedia Graphics Ltd.
	Prowess
	12%

	Sat yam Computer Servioces Ltd.
	Prowess
	29%

	Shree Tulsi Online. Com Ltd.
	Prowess
	-10%

	Sun Beam Infotech Ltd. (Hit Kit)
	Prowess
	7%

	Transworld Infotech Ltd.
	Prowess
	30%

	VJIL Consulting Ltd.
	Prowess
	2%

	VMF Soft Tech Ltd.
	Prowess
	1%

	Akshay Software Technologies Ltd.
	Capitaline
	10%

	Kale Travel Technologies Ltd.
	Capitaline
	6%

	Pentagon Global Solutions Ltd.
	Capitaline
	2%

	Systernlogic Solutions Ltd.
	Capitaline
	24%

	Powersoft Global Solutions Ltd.
	Capitaline
	24%

	Advanced Micronic Devices Ltd.(Information Technology)
	Seg-P
	7%

	Tata Infotech Ltd.
	Seg-p
	10%


5.1 In the proceedings before the TPO, the number of comparable cases was reduced to 20. He included the case of Infosys Technologies Ltd. and excluded some case for the reasons mentioned earlier. No adjustment was made on account of working capital The mean was worked' at 27.08% against the margin of 17% declared by the assessee.
5.2 Various arguments, as stated earlier, were. taken before the DRP which inter-alia included rejection of comparable cases; application of arbitrary filter of wage to sales ratio; ignoring that the assessee is a limited risk company; inclusion of Infosys Technologies Ltd.; and inclusion of Sat yam Computers' Services Ltd. in. spite of the. fact that its data is not reliable as publicly known. On the basis of these. arguments, the DRP excluded the case of Sat yam Computers Services Ltd., thereby reducing the arm's length margin to 25.6%. It is argued that the case of the assessee is not comparable with Infosys Technologies Ltd., the reason being that the latter is giant in the area of development of software and it assumes all risks, leading to higher profit. On the other hand, the assessee is a captive unit of its parent company in the USA and it assumes only limited currency risk.
Having considered these points, we are of the view that the case of aforesaid Infosys and the assessee are not comparable at all as seen from the financial data etc. of the two companies mentioned earlier in this order. Therefore, we are of the view that this case is required b excluded. Once that is done, it is the accepted position of both the parties that the results of the assessee are in line with the mean margin of comparable cases even if no adjustment is made on account of capital etc. therefore, it is held that no adjustment was required to be made to the results declared by the assessee company."
11. The issue of capping of upper filter up to Rs.200 crores has been decided in favour of the assessee in various case laws as relied upon by the Ld. A.R. which are listed at page 4 of the synopsis filed by the Ld. A.R. To quote finding out of a few of them, we quote the findings in the case of 24/7 Customer.Com (P) Ltd. v. Dy. CIT [2013] 140 ITD 344/[2012] 28 taxmann.com 258 (Bang.), the Tribunal vide para 14.3 has held as under:
"We have heard both parties, carefully considered the submissions made, judicial decision relied on the material on record. The Tribunal in the assessee of Genysys Integrating Systems (India) (P) Ltd. (supra) held that only companies within the turnover range of Rs.1 crore to Rs.200 crores should be taken into consideration for the transfer pricing study. We are of the considered view that the cited case squarely applies to the assessee's case as the turnover of the assessee being approximately Rs.66 crores falls, within the range of Rs.1 crore to Rs.200 crores. Therefore, respectfully following the decision of the co-ordinate Bench of this Tribunal in the case of Genysys Integrating Systems (India) (P) Ltd. (supra), we directs the Assessing Officer/TPO that only those companies having a turnover of Rs.1 crore to Rs.200 crores be taken as comparable companies and to consequently exclude Wipro BPO Ltd. which has a turnover of Rs.322 crores in the relevant period."
12. Similarly, in the case of LG Soft India (P.) Ltd. (supra), the Tribunal has held as under:
'We have heard the rival submissions and perused the materials on record. Before we proceed to consider the issues, it is to be mentioned the line of business of the present case and that of Trilogy E-business Software India (P.) Ltd. (supra), Telecordia Technologies India (P.) Ltd. (supra) and CSR India (P.) Ltd. (supra) are similar, namely, development of software and the size turnover range was also similar to that of the assessee's in the instant case. Further, the assessment year 2007-08 was subject matter of consideration in the case of Trilogy E-Business Software India (P.) Ltd. (supra),- Telecordia Technologies India (P.) Ltd. (supra) and CSR India (P.) Ltd. (supra) and the cornparables selected by the TPO in those cases are identical to that of the present case. Therefore, the finding recorded in the Case of Trilogy E-Business Software India (P.) Ltd. (supra), Telecordia Technologies India (P.) Ltd. (supra) and CSR India (P.) Ltd. (supra) will hold good in -this case also. We shall now proceed to dispose off of the issues raised by the assessee as under:
Turnover filter:
3.6.1 The TPO had, while selecting the above 26 com parables, applied a lower turnover filter of Rs.1 crore, but, preferred not to apply any upper turnover limit. The size of the comparable is an important factor in comparability. The ICAI TP Guidance Note has observed that the transaction entered into by a Rs.1000 crores' company cannot be compared with the transaction entered into by Rs.10 crores company and the two mast obvious reasons are the size of the two companies and related economies of scale under which they operate. The TPO's range had resulted in selection of companies as comparable such as Infosys Technologies Limited which was 150 times bigger than that of the assessee. The earlier Bench of this Tribunal in the case of Genisys Integrating Systems (India) (P.) Ltd. (supra) - relying on Dun and Bradstreet's analysis had held that turnover range of Rs.1 crore to Rs.200 crores is appropriate. The said proposition has been followed by the earlier Benches of this Tribunal in the following cases:
	(i)
	 
	Kodiak Networks (I) (P.) Ltd. v. Asstt. CIT [2012]18 Taxmann.com 32/51 SOT 191 (Bang,);

	(ii)
	 
	Genesis Microchip (I) (P.) Ltd. v. Dy. CIT [2012] 20 taxmann.com 237/135 ITD 533 (Bang.);

	(iii)
	 
	Electronic for Imaging India (P.) Ltd. [IT Appeal No. 1171/Bang.l201 0; & Trilogy E-Business Software India (P.) Ltd. (supra) .


3.6.2 In the case of Genesis Microchip (1) (P.) Ltd. (supra), relying on Dun & Bradstreet analysis had observed as under:
"9 We find that the TPO himself has rejected the companies which are making losses as comparables. This shows that there is a limit for the lower end for identifying the comparables. In such a situation, we are unable to understand as to why there should not be an upper limit also. What should be upper limit is another factor to be considered? We agree with the contention of the learned counsel for the assessee that the size matters in business. A big company would be in a position to bargain the price and also attract more customers. It would also have a broad base of skilled employees who are able to give better output. A small company may not have these benefits and, therefore, the turnover also would come down reducing profit margin. Thus, as held by the various benches of the Tribunal, when companies which are loss making companies should also be excluded. For the purpose or classification of companies on the basis of net sales or .turnover, we find that a reasonable classification has to be made. Dun & Bradstreet is "more suitable and reasonable. In view of the same, we hold that the turnover filter is very important and the companies having a turnover of Rs.1 crore to Rs.200 crores have to be taken as a particular range and the assessee being in that range having turnover of 8.15 crores the companies which also have turnover of 1.00 to 200 crores only should be taken into consideration for the purpose of making TP study."
3.6.3 The above view has been followed in the case of Trilogy E Business Software India (P) Ltd. (supra) and the relevant portion of the finding is extracted as under: "20. In this regard, we find that the provisions of law pointed out by the learned counsel for the assessee as well as the decisions referred to by the Id. Counsel for the assessee clearly lay down the principle that the turnover filter is an important criteria in choosing the comparables. The assessee's turnover is Rs.47,46,66,638/-. It would, therefore, fall within the category of companies in the range of turnover between 1 crore and 200 crores (as laid down in the case of Genesis Integrating Systems (India) Pvt. Ltd v. DCIT in ITA.No.1231/Bang/20 I 0). Thus, companies having turnover of more than 200 crores have to be eliminated from the list of comparables as laid down in several decisions referred to by the Id. Counsel for the assessee. Applying those tests, the following companies will have to be excluded from the list of26 comparables drawn by the TPO, viz.,:
	 
	Turnover 
	(Rs) 

	 
	(1) Flextronics Software Systems Ltd.
	848.66 crores

	 
	(2) iGate Global Solutions Ltd
	747.27 crores

	 
	(3) Mindtree Limited
	590.39 crores

	 
	(4) Persistent Systems Limited
	293.74 crores

	 
	(5) Sasken Communication Technologies Limited
	343.57 crores

	 
	(6) Tata Elxsi Ltd
	262.58 crores

	 
	(7) Wipro Ltd.
	961.09 crores

	 
	(8) Infosys Technologies Ltd.
	13149.00 crores"


3.6.4 In view of the above said reasoning and the findings of the Benches of this Tribunal (supra), the following eight companies will have to be eliminated from the list of comparables selected by the TPO, namely:
(1) Flextronics Software Systems Ltd.
(2) iGate Global Solutions Ltd
(3) Mindtree Limited
(4) Persistent Systems Limited
(5) Sasken Communication Technologies Limited
(6) Tata Elxsi Ltd
(7) Wipro Ltd
(8) Infosys Technologies Ltd
It is ordered accordingly.'
13. Similar is the position in all the cases relied upon by Ld. A.R., therefore, we do not see any hesitation in holding that company having turnover of more than Rs.200 croes cannot be selected as comparable for the purpose of determining the arms length pricing.
14. As regards the issue raised by the Ld. A.R. regarding the application of filter relating to employee cost filter, we are not in agreement with the arguments of the Ld. A.R. as we are of the firm opinion that a service provider company has necessarily to be a heavy employee costs company. The argument of Ld. A.R. that a company might take employees on contract basis, do not hold any force as the argument is based only on assumptions. Therefore, we are not in agreement with the arguments of the Ld. A.R.
15. As regards the argument of Ld. A.R. regarding exclusion of LGS Global Ltd., Avani Cincon, Kals Information Systems and Bothtree Consultants, we are of the opinion that the company having similar functions can only be compared with the assessee and as per various decisions of the Tribunal as relied upon by the Ld. A.R., these companies were into development of the product also in addition to the business of providing services.
16. Ld. D.R. had argued that the TPO had taken segmental figures only to make the comparison. Therefore, we hold that this issue can be examined by the Assessing Officer afresh to ascertain as to whether segmental data relating to the provision of services were used or consolidated results were used for making comparison.
17. As regards the last argument of the Ld. A.R. regarding inclusion of finance and bank charges in operating expenses while computing the margin and comparables, we are in agreement with the argument of the Ld. A.R. that finance and bank charges form part of operating expenses and need to be included while calculating margin of comparables.
18. Therefore, in view of the facts and circumstances of the present case and in view of the discussions made above and in view of various judicial pronouncements, we direct the Assessing Officer to re-adjudicate the issue of arms length pricing and determine the same by excluding the comparables having turnover of more than Rs.200 crores. The Assessing Officer will also take into account the bank and finance charges as part of operating expenses of comparables for arriving at the margin. Similarly, Assessing Officer will only take segmental results relating to services only for comparing the companies M/s. Kals Information Systems, Avani Cincon, LGS Global Ltd. and Bothtree Consulting Systems as the consolidated results of these companies cannot be compared with the assessee, as assessee is admittedly into service providing activities. It is further directed that if segmental results of the above companies relating to similar services as being provided by assessee are not available, then these companies will have to be excluded as comparables as held in various judicial pronouncements relied upon by Ld. A.R.
19. In view of the above, the appeal filed by the assessee is partly allowed for statistical purposes.
SUNIL 

*Matter remanded/In favour of assessee.
IT/ILT : Income earned by assessee, a French resident, from sale of shares of Indian companies, could not be taxed under head 'capital gain' due to benefit conferred in terms of article 14(6) of India-France DTAA
IT/ILT : Where assessee, a non-resident, received certain amount of compensation from his power of attorney holder towards damages for breach of trust in respect of sale of shares of Indian companies, said amount being in nature of capital receipt, could not be brought to tax
■■■
[2014] 52 taxmann.com 24 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'L'
Income-tax Officer, (IT) Ward-2(1), Mumbai
v.
Vinay P. Karve*
R. C. SHARMA, ACCOUNTANT MEMBER 
AND AMIT SHUKLA, JUDICIAL MEMBER 
IT APPEAL NO. 2551 (MUM.) OF 2009
[ASSESSMENT YEAR 2005-06] 
SEPTEMBER  12, 2014 
Section 9 of the Income-tax Act, 1961 read with article 14 of the DTAA between India and France - Income - Deemed to accrue or arise in India (Capital gains) - Assessment year 2005-06 - Whether income earned by assessee, a French resident, from sale of shares of Indian companies, could not be taxed under head 'capital gain' due to benefit conferred in terms of article 14(6) of India-France DTAA - Held, yes [Para 17][In favour of assessee] 
Section 4 of the Income-tax Act, 1961 - Income - Chargeable as (Damages for breach of trust) - Assessment year 2005-06 - Whether where assessee, a non-resident, received certain amount of compensation from his power of attorney holder towards damages for breach of trust in respect of sale of shares of Indian companies, said amount being in nature of capital receipt, could not be brought to tax - Held, yes [Para 15][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a resident of France. After the death of the assessee's father in January 2000, certain dispute arose between the assessee and her brothers over the distribution of the estate of her late father, which included shares of Indian companies standing in the joint name of assessee and her father and brothers.

	■ 
	 
	The assessee had executed a general power of attorney in favour of 'R', to manage the affairs of the assessee in India.

	■ 
	 
	'R', allegedly sold the shares for Rs. 93.70 lakhs somewhere in the year 2002, and deposited sum of Rs. 60.32 lakhs in the bank account of the assessee in May 2002, i.e., in assessment year 2003-04.

	■ 
	 
	Once the dispute between the assessee and her brothers regarding the distribution of estate reached the stage of Police investigation and when the assessee had filed criminal complaint against her brother, the issue of shares came into lime light, it was then the assessee realised about the fraudulent misappropriation of the shares by 'R'. The assessee had then sent a legal notice to 'R', and later on her name was also implicated in the Police complaint and in the criminal suit.

	■ 
	 
	When the police gave a prima-facie finding that 'R' had fraudulently misappropriated the shares or had sold the shares, thereby cheating the assessee, 'R', offered to pay the balance sum of Rs. 33,38,135, as she claimed that the shares were sold for Rs. 93,73,135, in the year 2002 itself.

	■ 
	 
	In order to resolve the issue and save herself from criminal proceedings, 'R', came forward without of court settlement and settlement agreement was executed on 31-5-2004, with the assessee, wherein 'R', agreed to pay a sum of Rs. 1.20 crores, which included sum of Rs. 33,38,135, on account of shares. The settlement agreement specifically mentions that the cheque amount of Rs. 33,38,135, was given to the assessee towards balance consideration of shares. The balance lump sum amount of Rs. 86,61,865 which was inclusive of Rs. 15 lakhs in respect of land dispute was mainly on account of settlement of other disputes and differences.

	■ 
	 
	The entire amount of Rs. 1.20 crores as received by the assessee in terms of settlement agreement dated 31-5-2004, was assessed as 'income from other sources' by the Assessing Officer.

	■ 
	 
	The Commissioner (Appeals) held that major amount of approximately Rs. 102 lakhs was towards consideration of transfer of shares, hence, taxable as capital gains.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	The major issue for adjudication is, whether the amount of compensation of Rs. 1.20 crores is to be assessed under the head 'income from other sources' or 'capital gains' or partly as capital gain and or any other head of income. If the amount is to be taxed under the head capital gain then, admittedly the same is not taxable in the hands of the assessee in view of Article 14(6) of Indo-France DTAA and, therefore, the year of taxability of capital gain is not of much relevance, because even if it is held to be taxable in the assessment year 2003-04, then also it would be exempt in the hands of the assessee and if it is held to be taxable in assessment year 2005-06, then also it is exempt from taxation in the hands of the assessee. Thus, year of taxability, is not a subject matter of major dispute. [Para 12]

	■ 
	 
	From the perusal of the settlement agreement dated 31-5-2004, through which the disputed amount of Rs. 1.20 crores has been paid to the assessee, it is amply evident that it has been specifically mentioned that out of sum of Rs. 1.20 crores, only sum of Rs. 33,38,135, pertains to settlement towards transaction of shares in respect of which Police complaint against 'R', was filed by the assessee. The total sale consideration for sale of shares has been said to be for Rs. 93,70,135, out of which sum of Rs. 60,32,000, admittedly has been received by the assessee on 14-5-2002 i.e., in the assessment year 2003-04. This amount of Rs. 60,32,000, is not the subject matter of dispute in the sense that admittedly it is not the part of compensation amount of Rs. 1.20 crores. The balance amount of Rs. 86,61,865, has been stated in the settlement agreement, as 'other disputes and differences'.

	■ 
	 
	One of the other major dispute has been said to be on account of the sale of Alibaugh land for Rs. 15 lakhs, which has been fraudulently done by 'R', without the knowledge of the assessee. Insofar as the amount of Rs. 15 lakhs is concerned, the Commissioner (Appeals) has directed the Assessing Officer to tax the same under the head short-term capital gain against which the assessee is not in appeal. Thus, for this amount, there is no dispute. The balance sum of Rs. 71,61,865, has been stated to be for 'other disputes'. From the records and the impugned order, it is an admitted fact that in this case, no dispute other than the dispute relating to shares and land was involved. Thus, for the purpose of taxability/assessability of sum of Rs. 1.20 crores, the amount of Rs. 33,38,135, and Rs. 15 lakhs has to be segregated, because, the sum of Rs. 33,38,135, pertains to transaction of shares which is to be assessed and taxed under the head capital gains, which in the present case is admittedly not taxable by virtue of article 14(6) of DTAA. [Para 13]

	■ 
	 
	Regarding balance sum of Rs. 71,61,865, whether it can be held to be assessable under the head 'income from other sources' or 'capital gains' or not taxable at all. The said amount firstly, cannot be taxed under the head 'capital gain', because the terms of settlement agreement is very clear that transaction of shares was for sum of Rs. 93,70,135, out of which only Rs. 33,38,135, was due to the assessee and there cannot be any inference that the balance amount was also in lieu of shares, for the reason that at the time of settlement of agreement, the market value of these shares was very high.

	■ 
	 
	Nothing has been brought on record, either in the settlement agreement or any communication between the assessee and 'R', that high rise and high value of the shares as on May 2004, was the consideration for settlement of amount of compensation. In view of the clear cut terms of settlement agreement through which the assessee has received compensation of Rs. 1.20 crores, only the amount of Rs. 33,38,135, pertains to the dispute regarding shares and not the whole of the sum or major part of the sum, as held by the Commissioner (Appeals). [Para 14]

	■ 
	 
	The balance sum of Rs. 71,61,865, i.e. in the present facts, can neither be taxed as capital gain nor as income from other sources for the reason that the lump sum amount which has been agreed under the terms of settlement is basically a kind of compensation on account of personal damage done by 'R', on the assessee for committing fraud, misappropriation of assets and breach of trust. The settlement has been agreed only to withdraw the police complaint and criminal case filed in the Court of Chief Metropolitan Magistrate against 'R'. It was out of fear and to wringgle out from criminal case, 'R', agreed to pay the compensation amount. In this situation, such an amount of compensation is nothing else, but a capital receipt which beyond the purview of charging section, that is it is not taxable under the Act.

	■ 
	 
	Admittedly, it is not a case here, where the compensation has been paid on some kind of a breach of any agreement in the course of business or any transaction or any breach of contract between the two parties. Neither it is in the form of any interest on some principal amount, because nowhere it has been mentioned that 'R', will pay any interest on the delayed payment of shares sold by her in the year 2002. Thus, it cannot be taxed as income from other sources under section 56. Such a compensation is mainly towards damage for breach of trust or fraud which and has no co-relation with any such business transactions and, therefore, the compensation amount received by the assessee cannot be taxed under any heads of income. [Para 15]

	■ 
	 
	It is trite law that all the receipts in the hands of an assessee would not necessarily be income or deemed to be income for the purpose of income-tax, because it will depend upon the nature of receipt and the true scope and effect of the relevant taxing provisions. Here the payment is towards compensation on account of personal injury caused by fraud and breach of personal trust. The amount has been paid to withdraw the criminal complaint and suit. The nature and character of such kind of receipt cannot be brought under charging section and hence cannot be taxed under any other provision. [Para 16]

	■ 
	 
	Thus, firstly, out of sum of Rs. 1.20 crores, sum of Rs. 33,138,135, is assessable under the head 'capital gain' which cannot be taxed in case of the assessee due to benefit under article 14(6) of Indo-French DTAA. Secondly, sum of Rs. 15 lakhs towards sale of Alibaugh land has already been directed by the Commissioner (Appeals) to be taxed as short-term capital gain; and lastly, the sum of Rs. 71,61,865, cannot be taxed under the charging provision, as the same is compensation in the form of capital receipt. Accordingly, the ground raised by the department stands dismissed and the order of the Commissioner (Appeals) is only partly affirmed in the manner indicated above. [Para 17]


CASES REFERRED TO
 
DIT (International Taxation) v. NGC Network Asia LLC [2009] 313 ITR 187 (Bom.) (para 18).
Smt. Neeraja Pradhan  for the Appellant. V.G. Ginde  for the Respondent. 
ORDER
 
Amit Shukla, Judicial Member - The present appeal has been preferred by the Revenue challenging the impugned order dated 30th January 2009, passed by the learned Commissioner (Appeals)-XXXI, Mumbai, for the quantum of assessment passed under section 143(3), of the Income Tax Act, 1961 (for short "the Act") for the assessment year 2005-06, on the following grounds:—
	"1.
	 
	On the facts and in the circumstances of the case and in law, the Ld.CIT (Appeals), without verification of facts, erred in concluding that the consideration of Rs.l.20 crores (received in addition to Rs.60.32 lacs received in May, 2002) represents payments payments received for transfer of shares, though there was no proof of such transfer and whether the amount received was share consideration.

	2.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in coming to the conclusion that shares were sold in Assessment Year 2005-06 when there was no evidence of their sale at that point of time. In fact if at all the shares can be considered as sold- it is in 2002. The Ld. CIT (Appeal) ought to have verified the actual date of sale before deciding the issue especially when the part sale proceeds of Rs.60.32 lacs were allegedly received by the assessee as early as in May, 2002.

	3.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in coming to the conclusion that the amount ofRs.33.38 lacs mentioned in the 'Settlement' is out of the sale proceeds of the said shares. No evidence exists to prove that these proceeds were relatable to the sale of shares.

	4.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in directing the Assessing Officer to assess the sum of Rs.1 0 1.97 lacs (out of the total of Rs.1.20 crores received by the assessee) as 'Capital Gains'. It is not proved that these shares were sold at all hence the question of the amounts being treated as 'Capital Gains' cannot arise in the absence of such proof.

	5.
	 
	On the facts and in the circumstances of the case and in law, the Ld. CIT (Appeals) erred in holding that since the assessee is a non-resident and her income was subject to TDS and therefore, she is not liable to pay advance tax and accordingly in deleting the interest charged under section 234B of the Act amounting to Rs.12, 50,801/-."


2. Brief facts, qua the issue involved are that the assessee, since deceased, was non-resident British citizen, domiciled in France, as she was married to a French Painter, Mr. Bruce Tippet. She had filed her return of income on 29th January 2007, declaring total income of Rs.9,156. In the return of income, the assessee has given an explanatory note claiming exemption from capital gain on alienation of shares in view of Article-14(6) of the Indo-French DTAA. The said explanatory note read as under:—
"2. During the previous years ended 31.3.2005, the assessee settled the disputes with Ms. Rashmi Agrawal, concerning, among others, the principal dispute relating to the fraudulent disposal by Ms.Rashmi Agmwal of the shores (in certain Indian listed companies) belonging to the assessee. A copy of the settlement dated 11.6.2004 is enclosed herewith. As a result of the settlement reached, the assessee accepted monetary compensation of Rs.1,20,00,000/-, including the compensation in lieu of the said shares. Having regard to the nature of the principal dispute relating to the shares, the substance of the settlement reached in that context and the totality of the facts and circumstances of the case, the amount of compensation attributable to the said shares is worked out at Rs.1,01,97,000/-. According to the assessee, his sum when aggregated to the sum of Rs.60,32,000/- earlier received for the shares from Ms. Rashmi Agrawal pending the resolution of the dispute, constitutes the total consideration received by the assessee for giving up her claim to the said shares under the dispute. Hence, the total consideration received for the shares is taken at Rs.1,62,29,000/-. Since the assessee gave up her claim to the said shares on reaching the settlement on 11.6.2004, i.e. in the previous year ended 31.3.2005, the transfer of those shares has taken place in the previous year ended 31.3.2005, i.e. in the. A.Y. 2005-06. Hence, the tax consequence, if any, of the resultant capital gains that arose to the assessee on the alienation of the said shares is considered in the A Y. 2005-06.
Being a resident of France, the assessee claims total exemption in respect of the capital gains that arose on the alienation of the shares referred to in paragraph (2) above. The claim for exemption is based on the provisions of Article 14(6) of the Indo-French Tax Treaty, which are reproduced below for ready reference:—
	 
	**
	**
	**


4. Without prejudice to the above, and only for the sake of completeness of the information, the assessee has worked out the capital gains, if any, on the alienation of the said shares as under; through as stated above, the same are not taxable in India under the Indo-French Tax Treaty:-
	 
	Consideration received on alienation of shares (Note 2 above)
	 
	Rs. 1,62,29,000

	 
	Less: Deductions u/s 48
	 
	

	 
	(1) Expenses incurred in connection with the alienation (Note 5 below)
	Rs. 22,64,115
	 

	 
	(2) Cost of acquisition FMV as on 1.4.1981 of the shares alienated
	Rs. 16,07,571
	 

	 
	Long term capital gain (without indexation)
	 
	Rs. 1,23,57,314


5. The assessee has incurred the following expenses in connection with the aforesaid dispute and its settlement, which are deductible u/s 48 of the Act, being the expenses incurred in connection with the alienation (transfer):-
	 
	Travelling Expenses
	Rs. 4,73,655

	 
	Legal Expenses
	Rs. 17,90,460

	 
	TOTAL:-
	Rs. 22,64,115"


3. The genesis of the controversy regarding sale of shares and receipt of sum of Rs. 1.20 crores, after the death of her father, Late Shri Nityanand Vagle, in January 2000, when dispute arose between the assessee and her brothers, Shri N.N. Vagle and Shri K.N. Maloo, over the distribution of the estate of her late father. The estate included shares of 17 Blue Chip Companies (the details of which have been given at Page-4 of the assessment order), which were standing in the joint names of the assessee's late father either with Shri K.N. Maloo, or with the assessee. In order to transfer those shares in the name of the assessee alone and for handling the affairs in India, she had executed a general power of attorney in favour of her friend Ms. Rashmi Agarwal, in India on 16th June 2000. The share certificates were sent to Ms. Rashmi Agarwal, for getting them transferred in the name of the assessee. Thereafter, it appears that the assessee did not follow up with Ms. Rashmi Agarwal. Later on, when the dispute between the assessee and her brother reached the stage of criminal complaint and investigation by Police in the year 2003, the assessee was required to give the details of the shares which formed part of the estate of her late father. At this stage, the assessee sought information from Ms. Rashmi Agarwal, about the shares and at this stage, it was informed to her that all the shares were sold for sum Rs. 93,70,135, by Ms. Rashmi Agarwal, on behalf of the assessee in the year 2002 itself. After realising the foul play and cheating on the part of Ms. Rashmi Agarwal, the assessee sent a legal notice and later on implicated her and others, who were involved for the alleged fraud of selling of shares perpetrated by then in the criminal complaint filed before the Addl. Chief Metropolitan Magistrate. On the direction of the Magistrate, Police conducted an enquiry and investigation in the whole matter and gave a prima-facie finding that Ms. Rashmi Agarwal, and one Mr. Ambasthan, have fraudulently sold these shares and have cheated the assessee. Once the finding of the police was filed before the Magistrate, Ms. Rashmi Agarwal, sought to settle the dispute with the assessee and come forward with settlement agreement dated 31st Mary 2004, wherein she paid a sum of Rs. 1,20,00,000. It was agreed in the terms of settlement that the assessee will withdraw all the complaints filed against Ms. Rashmi Agarwal and others. Regarding the transfer of shares, the records suggest that Ms. Rashmi Agarwal, had sold these shares for sum of Rs. 93,70,135, out of which she had deposited sum of Rs. 60,32,000, in the bank account of the assessee on 14th May 2002, without intimating to the assessee. The balance amount of Rs. 33,38,135, was not paid. When the assessee realised about the fraud committed by Ms. Rashmi Agarwal, and the same was confronted through criminal complaint, then she, vide her letter dated 16th April 2004, had offered to pay the assessee the balance sum of Rs. 33,38,135. Thus, when this entire matter of fraud and appropriation was investigated by police and adverse finding was given then in order to save herself, Ms. Rashmi Agarwal, was force to settlement which was arrived for a lump sum payment of Rs. 1.20 crores, which also included the sum of Rs. 33,38,135. The balance sum of Rs. 86,61,865 [Rs. 1.20 crores (-) Rs. 33,38,135] was stated to be attribution of settlement of other disputes including appropriation and sale of Alibaug land belonging to the assessee. The entire settlement amount of Rs. 1.20 crores was credited to the bank of the assessee on 9th June 2004. The assessee had claimed that the entire amount of monitory compensation of Rs. 1.20 crores, is towards dispute relating to shares, because at the time of settlement, the value of these shares were more than 1.62 crores and since the assessee had received 60.30 lakhs earlier, therefore, the balance amount of Rs. 1.02 crores (approx.) pertains to compensation towards only. Thus, the transfer of these shares can be said to have arisen in the assessment year 2005-06, because the settlement had reached on 31st May 2004, when the assessee had given up her claim on the shares.
4. The Assessing Officer on the other hand held that the shares under consideration were sold by Ms. Rashmi Agarwal, in the year 2002, on behalf of the assessee which was much before the settlement date took place in the financial year 2004-05 and, therefore, the assessee's claim that sum of Rs. 1.20 crores received in the year 2004, was towards transfer of shares is not tenable. The assessee had already received sum of Rs. 60.32 lakhs on 14th May 2002, and instead of receiving balance amount of Rs. 33,38,135, the assessee has received Rs. 1.20 crores, which cannot be said to be on account of shares because it was only in pursuance of criminal complaints under various provisions of IPC against Ms. Rashmi Agarwal, that compensation was received by the assessee. Hence, the Assessing Officer concluded that the income chargeable under the head capital gain on transfer of shares had arisen in the assessment year 2003-04 and, therefore, such shares cannot be held to be transferred once again in the assessment year 2005-06. In the settlement agreement, there is no mention or any clause about agreeing for a high rise of the market price of the shares for the consideration for compensation. Thus, he held that if at all, any capital gain is to be taxed, then the same is taxable in the assessment year 2003-04 and what the assessee has received in this year i.e., Rs. 1.20 crores, the same is to be taxed as income from other sources. He categorically noted that the compensation received was only to avoid further legal disputes against Ms. Rashmi Agarwal, and, therefore, the consent agreement was signed for receiving the consideration of Rs. 1.20 crores, which cannot be attributed to transfer of shares, but should be taxed as income from other sources, which is characterized as "other income" under Article-23 fo DTAA between India and France. Since the income of Rs. 1.20 crores has arisen in India, therefore, the same is taxable in India as per said the Article. In the nut shell, the conclusion of the Assessing Officer is two fold; (i) the amount received by the assessee in lieu of transfer of shares is taxable as capital gain in the assessment year 2003-04, as the shares were transferred/sold in the financial year 2002-03; and (ii) the amount of compensation of Rs. 1.20 crores received by the assessee in terms of settlement agreement dated 31st May 2004, is to be taxed as income from other sources and not on account of shares as claimed by the assessee.
5. Before the learned Commissioner (Appeals), the assessee submitted that she had attributed major portion of the settlement amount to the shares (which were fraudulently sold / appropriated by Ms. Rashmi Agarwal), because it was on account of shares only that such a compensation was received, looking to the market value of the shares in 2004. Since the settlement on account of shares was made in the assessment year 2005-06, which is admittedly not taxable under Article 14(6) of Indo-France DTAA, therefore, capital gain was claimed exempt in this year. It was reiterated that the assessee never instructed for selling of shares to Ms. Rashmi Agarwal, but only for getting it transferred in her name. The assessee was not aware that the shares have been sold and part of the sale proceeds have been deposited her bank account in 2002. It was only when the complaint was lodged and criminal suit was filed, that settlement was arrived with the assessee herein she received the true value of the shares. All this happened in the financial year 2004-05. The assessee's submissions were two fold, firstly, the transactions and settlement of shares took place in A.Y. 2005-06 and secondly, amount of settlement was in lieu of shares only. Regarding first issue, it was submitted that the payment of Rs. 33,38,135, (part of the sale proceeds of Rs. 93,70,135) was offered to the assessee in the F.Y. 2004-05 i.e., vide letter dated 16th April 2004, by Ms. Rashmi Agarwal, which was done only when the police complaint was lodged and investigation was carried. Further, when the statement was recorded by the Assessing Officer of Shri Binod Ambastha, under section 131 and summons were issued under section 133(6) to the broking firms and none of them could give details of the sale of shares, the assessee was offered the compensation on account of shares. Thus, it could not be conclusively proved that the shares that were sold in the year 2002. Even Ms. Rashmi Agarwal, could not establish that the shares were actually sold in the year 2002. Therefore, it cannot be said that transfer or sale of shares took place in the year 2003-04. As regards second issue, it was submitted that in the terms of settlement agreement, the sum of Rs. 1.20 crores was bifurcated into two parts viz. Rs. 33,38,135, in lieu of dispute of shares and Rs. 86,61,865 for all other disputes which included sum of Rs. 15 lakhs for Alibaug land. It was clarified that there was no other dispute except for Alibaug land and shares, therefore, the major portion of compensation, in real sense was with regard to the dispute of shares only. It was also pointed out that the market value of these shares as on May 2004, was Rs. 1.67 crores and what Ms. Rashmi Agarwal, has deposited earlier was only a sum of Rs. 60.32 lakhs. Therefore, more than sum of Rs. 1.00 crore was on account of higher value of shares at the time of settlement agreement. Thus, the said compensation should be treated as part and parcel of transfer of shares only, hence taxable as long term capital gain.
6. The learned Commissioner (Appeals), after reiterating the entire facts, observed that mainly there are two issues involved, one, whether the amount received by the assessee in terms of settlement agreement is towards the dispute of shares or was it paid to avoid legal complications and other disputes, i.e., whether it is to be taxed under the head "capital gain" if it is an amount of sale of shares or "income from other sources". The second issue involved is in which year transfer of shares took place i.e., whether the long term capital gain on transfer of shares should be taxed in the assessment year 2003-04 or in the assessment year 2005-06. After analysing the entire facts in an elaborate manner, the learned Commissioner (Appeals) came to the conclusion that Ms. Rashmi Agarwal, did not sell those shares on behalf of the assessee, but the same were sold without her consent and knowledge and, therefore, the shares were not transferred in the year 2002, but only when the matter was settled in May 2004, when the assessee has relinquished her rights in those shares. Accordingly, he held that for the purpose of section 45, the shares were transferred in the year 2005-06 and not in the assessment year 2003-04.
7. Regarding what is the nature of compensation received by the assessee, he observed that the amount received through settlement agreement executed on 31st May 2004, had two components viz. Rs. 33,38,135, which was in lieu of shares and sum of Rs. 86,61,865, for other disputes including sum of Rs. 15 lakhs for dispute regarding Alibaug land. Insofar as the amount of Rs. 33,38,135, is concerned, there is no dispute that the same pertains to shares in question which has been wrongly assessed as income from other sources by the Assessing Officer. Regarding second part of the amount of Rs. 86,61,865, he observed that out of the said amount, admittedly, Rs. 15 lakhs was for Aligaug land and balance Rs. 71,61,865, was for other disputes. However, he noted that there was no other dispute except for transfer of shares for which the assessee could have claimed any substantial amount from Ms. Rashmi Agarwal. Had it not been shares, then such a huge compensation would not have been paid to her. After considering the entire material on record and surrounding circumstances, which has been dealt the learned Commissioner (Appeals) in Para-3.8, and, therefore, drew the conclusion that the major amount in question received by the assessee, is closely linked with the main dispute of shares only and partly of Alibaugh land. The value of shares at the time of settlement was around Rs. 1.67 crores and, therefore, approximately Rs. 1.06 crores was towards shares only, because the assessee had earlier received Rs. 63.32 lakhs. Finally, he held that the major amount received from out of Court settlement pertained to misappropriation of shares by fraud and unfair means and, therefore, the assessee's claim to the extent of Rs. 102 lakhs approximately is towards sale of shares; Rs. 15 lakhs towards Alibaug land dispute; and balance for cash withdrawal of Rs. 2.40 lakhs and Rs. 0.63 lakhs for share transfer stamps made by Ms. Rashmi Agarwal. Accordingly, he directed the Assessing Officer to tax the amount of Rs. 15 lakhs for Alibaug land dispute, as short term capital gain and the balance was held to be long term capital gain on sale of shares which admittedly is exempt under Article-14(6) of the DTAA. The relevant conclusion drawn by the learned Commissioner (Appeals), reads as under:—
"9. In the light of above facts and circumstances. I am of the considered view that the amount received from "out of court settlement" indeed pertained to misappropriation of shares by fraud and unfair means, hence I am inclined to accept the appellant's claim that the sum ofs.101.97 lakhs i.e. (Rs.120 lakhs minus 15 lakhs for Alibag land+2.40 for cash withdrawal and 0.63 for stamp duty on shares transfer = 101.97) is received as consideration. The sum of Rs.15 lakhs can be attributed to Alibag land dispute, and balance Rs 2.40 lakhs for cash withdrawals and Rs.0.63 lakhs for share transfer stamps. The other items do not have tax implication as the same are merely refunded; but the slim attributable to shares and Alibag land will have to be considered under the head capital gains. As regards capital gains on shares in this case, the same is not taxable in India in view of Article 14(6) of the DTAA between India and France.
10 As regards Alibag land, it is seen from details filed by the appellant that the said land was purchased on 26/3/2002 for RS.10.40 lakhs, and other incidental expenses incurred by way of stamp duty and registration charges were Rs.93,780/-. It is seen that legal notice mentioned the payment of Rs. 10.40 Lakhs towards purchase of this land, and settlement dtd 31.5.2004 mention consideration of Rs.15 lakhs. Thus the appellant has earned capital gain of Rs.4.60 Lakh as short term capital gain. The claim of the additional cost is Rs.93,780/- as claimed by appellant is not acceptable as no such detail filed before AO. The appellant claimed this gain as not taxable because the land was agricultural land is also not acceptable as no further details to prove its nature and the exact distance from the nearest municipality etc. have been filed or examined. The gain is therefore taxable as short term capital gain because the land has been retransferred by the appellant to Mrs. Agarwal within three years of its acquisition. The AO is therefore directed to tax capital gain at Rs.4.60 Lakhs on this account .
11. In view of above discussion, the addition of Rs.1.20 crores made by the AO treating it as 'other income' is deleted. The AO is also directed to assess short term capital gains of Rs. 4.60 Lakhs in respect of Alibag land transaction. Since I have deleted the main addition of Rs. 1.20 Crore as above. I do not consider it necessary to go into the other alternative grounds and contentions raised by the appellant in this appeal though they support the case of appellant if case is perused from other angle also. Subject to above, this ground of appeal is partly allowed."
8. Before us, the learned Departmental Representative, in her written submission, she submitted that from the facts it is evident that after the death of assessee's father in January 2000, there was dispute with her brothers with regard to the distribution of Estate property including shares. The assessee had given power of attorney in the name of Ms. Rashmi Agarwal, to transfer the shares in her name. In May 2002, Ms. Rashmi Agarwal, has deposited the amount of Rs. 60.32 lakhs, in assessee's bank account, which means that the assessee has received the amount on account of sale / transfer of shares way back in the year 2002. Thus, transfer of shares took place in fy 2002-03 (i.e., A.Y. 2003-04). The dispute and the compliant by the assessee was against her brother and when there was misappropriation of properties and enquiries about shares were undertaken, the assessee then filed criminal complaint against Ms. Rashmi Agarwal, that she had fraudulently sold the shares. The assessee has duly acknowledged that she has received sum of Rs. 60.32 lakhs paid earlier in the year 2002 and the balance amount of Rs. 33.88 lakhs was paid later on. In the paper book filed by the Department, she pointed out that the power of attorney in the favour of Ms. Rashmi Agarwal, will go to show that it was given to recover or enforce the payment on behalf of the assessee; to pay deposit, operate bank, to appear in legal matters, etc. The power of attorney for is silent with regard to the authority for transfer of shares and also number of shares owned by the assessee. Thus, when the shares were sold and money was received, the assessee was very much in knowledge, as there is no FIR on record against Ms. Rashmi Agarwal, for fraudulent sale of shares, because the Police compliant was against the assessee's brother. Secondly the amount of Rs. 60.32 lakhs was received through cheque from Ms. Rashmi Agarwal, which was deposited in assessee's bank account on 14th May 2002. At that time the assessee never questioned Ms. Rashmi Agarwal, as to why she has given this money to her. The money was lying in assessee's bank account for two years, without any knowledge of assessee seems to be completely improbable situation. No compliant was filed against Ms. Rashmi Agarwal, against this fraudulent shares between 2002 to 2004. It is only when the police questioned the assessee about the shares (which was part of the estate) during the course of enquiry against her brother that the assessee decided to include Ms. Rashmi Agarwal's name in the compliant. At least, the sum of Rs. 60.32 lakhs which may be claimed to pertain to shares should have been declared in the return of income for the assessment year 2003-04. The assessee has admitted the fact that vide letter dated 16th April 2004, Ms. Rashmi Agarwal, had offered the balance amount of Rs. 33.38 lakhs for the balance sale value of shares, therefore, out of compensation of Rs. 1.20 crores, only sum of Rs. 33.38 lakhs can be said to pertaining to shares and balance cannot be said to be on account of shares as held by the learned Commissioner (Appeals). Even in the settlement agreement dated 31st May 2004, the amount pertaining to shares mentioned is Rs. 33.38 lakhs only and balance is for other disputes including sale of land at Alibaug at Rs. 15 lakhs. Therefore, it cannot be said that the entire amount should be treated for the purpose of sale of shares. There is no specific mention in the settlement agreement that the amount of compensation is towards shares only. The learned Commissioner (Appeals) himself admits that the settlement document do not throw any light about other disputes, therefore, the amount other than shares is nothing but taxable under the head income from other sources. The ultimate finding of the learned Commissioner (Appeals) are based on surmises that the majority of the compensation received was on account of high market value of shares, because there is no such mention either in the settlement agreement or in some other documents. Thus, the excess income received by the assessee cannot be taxed under the head capital gain and it has to be taxed under the head income from other sources only.
9. The learned counsel filed rejoinder submissions in response to the written submissions filed by the learned Departmental Representative wherein he has rebutted all the points raised by the learned Departmental Representative, based on material on record and also the relevant findings and observations of the learned Commissioner (Appeals). The sum and substance of his argument is that the amount received in 2002 was not in the knowledge of the assessee and only when she had come to know about the fraud done by Ms. Rashmi Agarwal, she had sent a legal notice and later on included her name for committing fraud. Had the assessee given any consent or known about the transfer of shares, then there would have been action on Ms. Rashmi Agarwal, and she would not have agreed to pay the assessee such a compensation amount. Except for the amount of Rs. 15 lakhs, for dispute of Alibaug land and some other items as pointed out by the learned Commissioner (Appeals), the rest is on account of shares only because there was no other dispute on which the settlement was agreed upon, therefore, the same has rightly been treated as long term capital gain, which is not taxable in the case of the assessee.
10. We have heard the rival contentions, perused the relevant findings of the authorities below and the material placed on record. The main controversy revolves around the taxability of sum of Rs. 1.20 crores received by the assessee in this year. The facts leading to receipt of Rs. 1.20 crores has been incorporated in detail, however, for the purpose of adjudication of the issue, following facts and events are reiterated:—
	(i)
	 
	After the death of the assessee's father in January 2000, certain dispute arose between the assessee and her brothers over the distribution of the estate of her late father, which included shares of 17 Blue Chip Companies standing in the joint name of assessee and her father and her brothers;

	(ii)
	 
	The assessee had executed a general power of attorney in favour of Ms. Rashmi Agarwal, to manage the affairs of the assessee in India, including operation of bank, appearing in legal matters, etc.

	(iii)
	 
	Ms. Rashmi Agarwal, allegedly sold the shares for Rs. 93,70,135, somewhere in the year 2002, and deposited sum of Rs. 60.32 lakhs in the bank account of the assessee in May 2002, i.e., in A.Y. 2003-04. This deposit of the amount has been claimed by the assessee that it was not in her knowledge at all, which fact has been accepted by the learned Commissioner (Appeals);

	(iv)
	 
	Once the dispute between the assessee and her brothers regarding the distribution of estate reached the stage of Police investigation and when the assessee had filed criminal complaint against her brother, the issue of shares came into lime light, it was then the assessee realised about the fraudulent misappropriation of the shares by Ms. Rashmi Agarwal. The assessee had then sent a legal notice to Ms. Rashmi Agarwal, and later on her name was also implicated in the Police complaint and in the criminal suit;

	(v)
	 
	When the Police gave a prima-facie finding that Ms. Rashmi Agarwal, had fraudulently misappropriated the shares or had sold the shares, thereby cheating the assessee, Ms. Rashmi Agarwal, offered to pay the balance sum of Rs. 33,38,135, as she claimed that the shares were sold for Rs. 93,73,135, in the year 2002 itself;

	(vi)
	 
	In order to resolve the issue and save herself from criminal proceedings, Ms. Rashmi Agarwal, came forward with out of Court settlement and settlement agreement was executed on 31st May 2004, with the assessee, wherein Ms. Rashmi Agarwal, agreed to pay a sum of Rs. 1.20 crores, which included sum of Rs. 33,38,135, on account of shares. The settlement agreement specifically mentions that the cheque amount of Rs. 33,38,135, was given to the assessee towards balance consideration of shares. The balance lump sum amount of Rs. 86,61,865, which was inclusive of Rs. 15 lakhs in respect of Aligaug land dispute was mainly on account of settlement of other disputes and differences;

	(vii)
	 
	The entire amount of Rs. 1.20 crores, as received by the assessee in terms of settlement agreement dated 31st May 2004, has been assessed as "income from other sources" by the Assessing Officer, whereas the learned Commissioner (Appeals) has held that major amount of approximately Rs. 102 lakhs is towards consideration of transfer of shares, hence, taxable as capital gains.


11. Here, one other issue which is emanating from the impugned order, is the year of taxability. The Assessing Officer has held that capital gain on alleged sale of shares arose in the A.Y. 2003-04 and what the assessee has received in this year is taxable as income from other sources in this year i.e., A.Y. 2005-06. The learned Commissioner (Appeals) on the other hand has held that the capital gain has arisen in A.Y. 2005-06 only for the reasons stated in the foregoing paragraphs.
12. In our opinion, the major issue for adjudication is, whether the amount of compensation of Rs. 1.20 crores is to be assessed under the head "income from other sources" or "capital gain"{ or partly as capital gain and or any other head of income. If the amount is to be taxed under the head capital gain then, admittedly the same is not taxable in the hands of the assessee in view of Article-14(6) of Indo-France DTAA and, therefore, the year of taxability of capital gain is not of much relevance, because even if it is held to be taxable in the assessment year 2003-04, then also it would be exempt in the hands of the assessee and if it is held to be taxable in assessment year 2005-06, then also it is exempt from taxation in the hands of the assessee. Thus, year of taxability, in our view is not a subject matter of major dispute.
13. From the perusal of the settlement agreement dated 31st May 2004, through which the disputed amount of Rs. 1.20 crores has been paid to the assessee, it is amply evident that it has been specifically mentioned that out of sum of Rs. 1.20 crores, only sum of Rs. 33,38,135, pertains to settlement towards transaction of shares in respect of which Police complaint against Ms. Rashmi Agarwal, was filed by the assessee. The total sale consideration for sale of shares has been said to be forRs. 93,70,135, out of which sum of Rs. 60,32,000, admittedly has been received by the assessee on 14th May 2002 i.e., in the A.Y. 2003-04. This amount of Rs. 60,32,000, is not the subject matter of dispute before us, in the sense that admittedly it is not the part of compensation amount of Rs. 1.20 crores. The balance amount of Rs. 86,61,865, has been stated in the settlement agreement, as "other disputes and differences". One of the other major dispute has been said to be on account of the sale of Alibaugh land for Rs. 15 lakhs, which has been fraudulently done by Ms. Rashmi Agarwal, without the knowledge of the assessee. Insofar as the amount of Rs. 15 lakhs is concerned, the learned Commissioner (Appeals) has directed the Assessing Officer to tax the same under the head short term capital gain against which the assessee is not in appeal. Thus, for this amount, there is no dispute. The balance sum of Rs. 71,61,865, has been stated to be for "other disputes". From the records and the impugned order, it is an admitted fact that in this case, no dispute other than the dispute relating to shares and land was involved. Thus, for the purpose of taxability/assessability of sum of Rs. 1.20 crores, the amount of Rs. 33,38,135, and Rs. 15 lakhs has to be segregated, because, the sum of Rs. 33,38,135, pertains to transaction of shares which is to be assessed and taxed under the head capital gains, which in the present case is admittedly not taxable by virtue of Article-14(6).
14. Regarding balance sum of Rs. 71,61,865, whether it can be held to be assessable under the head "income from other sources" or "capital gains" or not taxable at all. In our opinion, the said amount firstly, cannot be taxed under the head "capital gain", because the terms of settlement agreement is very clear that transaction of shares was for sum of Rs. 93,70,135, out of which only Rs. 33,38,135, was due to the assessee and there cannot be any inference that the balance amount was also in lieu of shares, for the reason that at the time of settlement of agreement, the market value of these shares was very high. Nothing has been brought on record, either in the settlement agreement or any communication between the assessee and Ms. Rashmi Agarwal, that high rise and high value of the shares as on May 2004, wass the consideration for settlement of amount of compensation. In view of the clear cut terms of settlement agreement through which the assessee has received compensation of Rs. 1.20 crores, only the amount of Rs. 33,38,135, pertains to the dispute regarding shares and not the whole of the sum or major part of the sum, as held by the learned Commissioner (Appeals).
15. The balance sum of Rs. 71,61,865, i.e., [Rs. 1,20,00,000 crores (-) Rs. 33,38,135 (+) Rs. 15,00,000] in the present facts, can neither be taxed as capital gain nor as income from other sources for the reason that the lump sum amount which has been agreed under the terms of settlement is basically a kind of compensation on account of personal damage done by Ms. Rashmi Agarwal, on the assessee for committing fraud, misappropriation of assets and breach of trust. The settlement has been agreed only to withdraw the police complaint and criminal case filed in the Court of Chief Metropolitan Magistrate against Ms. Rashmi Agarwal. It was out of fear and to wringgle out from criminal case, Ms. Rashmi Agarwal, agreed to pay the compensation amount. In this situation, such an amount of compensation is nothing else, but a capital receipt which beyond the purview of charging section, that is it is not taxable under the Income Tax Act. Admittedly, it is not a case here, where the compensation has been paid on some kind of a breach of any agreement in the course of business or any transaction or any breach of contract between the two parties. Neither it is in the form of any interest on some principal amount, because nowhere it has been mentioned that M/s. Rashmi Agarwal, will pay any interest on the delayed payment of shares sold by her in the year 2002. Thus, it cannot be taxed as income from other sources under section 56 Such a compensation is mainly towards damage for breach of trust or fraud which and has no co-relation with any such business transactions and, therefore, the compensation amount received by the assessee cannot be taxed under any heads of income.
16. It is trite law that all the receipts in the hands of an assessee would not necessarily be income or deemed to be income for the purpose of income tax, because it will depend upon the nature of receipt and the true scope and effect of the relevant taxing provisions. Here the payment is towards compensation on account of personal injury caused by fraud and breach of personal trust. The amount has been paid to withdrAw the criminal complaint and suit. The nature and character of such kind of receipt cannot be brought under charging section and hence cannot be taxed under any other provision.
17. Thus, in our conclusion, firstly, out of sum of Rs. 1.20 crores, sum of Rs. 33,38,135, is assessable under the head "capital gain" which cannot be taxed in case of the assessee due to benefit under Article-14(6) of Indo-French DTAA, Secondly, sum ofRs. 15 lakhs towards sale of Alibaugh land has already been directed by the learned Commissioner (Appeals) to be taxed as short term capital gain; and lastly, the sum of Rs. 71,61,865, cannot be taxed under the charging provision of the Act, as the same is compensation in the form of capital receipt. Accordingly, the ground raised by the Department stands dismissed and the order of the learned Commissioner (Appeals) is only partly affirmed in the manner indicated above. In the result, ground no.1 to 4, are dismissed.
18. In Ground no.5, as admitted by both the parties, this issue is squarely covered by the decision of the Hon'ble Jurisdictional High Court in DIT (International Taxation) v. NGC Network Asia LLC [2009] 313 ITR 187 (Bom.), which has been followed by the learned Commissioner (Appeals). Accordingly, the findings of the learned Commissioner (Appeals) is affirmed and ground no.5, is dismissed.
19. In the result, Revenue's appeal is dismissed.
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I. Section 9, read with sections 195 and 40(a)(i), of the Income-tax Act, 1961 and article 12 of DTAA between India and USA - Income - Deemed to accrue or arise in India (Fees for technical service) - Assessment year 2010-11 - Whether payment made by assessee, an Indian company to a US company for utilizing telecom services in USA did not constitute fee for technical services as said payments were for use of bandwidth provided for down linking signals in US; and said payments were not in nature of managerial, consultancy or technical services nor was it for use of or right to use industrial, commercial or ascientific equipment - Held, yes [Paras 10-15] [In favour of assessee] 
II. Section 195, read wiht section 40(a)(i), of the Income-tax Act, 1961 - Deduction of tax at source - Payment to non-resident (Applicability of retrospective amendment) - Assessment year 2010-11 - Whether liability to deduct tax at source under section 195 cannot be fastened on an assessee on basis of retrospective amendment to said section by Finance Act, 2002, where in relevant year under consideration when assessee made payments to non-resident such a provision did not exist and it was not possible for assessee to foresee an obligation to deduct tax at source by a retrospective amendment to law - Held, yes [Para 15] [In favour of assessee] 
III. Section 10B of the Income-tax Act, 1961 - Export oriented undertaking (Computation of exemption) - Assessment year 2010-11 - Whether section 10B being an exemption provision, exemption under section 10B has to be allowed before set off of brought forward business losses of assessee - Held, yes [Para 8] [In favour of assessee] 
Circulars and Notifications : Circular No. 7, dated 16-7-2013
FACTS-I
 
	■ 
	 
	The assessee made payment to a US company for utilizing telecom voice services in USA and it claimed that the said payment did not constitute fee for technical services but was in the nature of business income of the non-resident. Since the non-resident did not have a Permanent Establishment in India, said income was not chargeable to tax in the hands of the non-resident in India and, therefore, there was no obligation on the part of the assessee to deduct tax at source.

	■ 
	 
	The Assessing Officer, however, took the view that the said payment was in nature of fee for technical services and was, therefore, chargeable to tax in India in the hands of the non-resident. Since the assessee did not deduct TDS, the Assessing Officer invoked the provisions of section 40(a)(i).

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted said addition.

	■ 
	 
	On appeal, the assessee submitted that the retrospective amendment to section 195 which had been pointed out by the revenue will not have the effect of fastening obligation to deduct tax at source at the time when the assessee made payment to the non-resident.


HELD-I
 
	■ 
	 
	The Tribunal in assessee's own case for the assessment year 2008-09 in respect of an identical payment held that the payment was not fees for technical services rendered by the non-resident but was business income in the hands of the non-resident and since the non-resident did not have a permanent residence in India, the same was not chargeable to tax in the hands of the non-resident in India. The Tribunal, therefore, held that there was no obligation on the part of the assessee to deduct tax at source. [Para 13]

	■ 
	 
	Respectfully following the said decision the order of the Commissioner (Appeals) deleting the disallowance made by the Assessing Officer under section 40(a)(i) relating to the said payment is upheld. [Para 14]

	■ 
	 
	The revenue seeks to rely upon the Explanation inserted as Explanation 2 to section 195 by the Finance Act of 2002 with retrospective effect from 1-4-1961. The aforesaid amendment lays down that even if the payment by a resident in India to a non-resident constitutes business income in the hands of the non-resident then irrespective of the existence or non-existence of a permanent establishment of the non-resident in India, tax is liable to be deducted at source by the resident in India making payment to non-resident. Admittedly, for the assessment year 2010-11, such provision did not exist. At the time when the assessee made payments to the non-resident, such a provision did not exist. It is not possible for the assessee to foresee an obligation to deduct tax at source by a retrospective amendment to the law. The amendment brought in by the Finance Act to section 195 with retrospective effect, which was passed in the year subsequent to the year under consideration, should not be considered for penalizing the assessee by way of disallowance under section 40(a)(i). [Para 15]


CASE REVIEW-II
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L.V. Bhaskar Reddy, Jt. CIT (DR)  for the Appellant. S. Parthasarathi, Advocate  for the Respondent.
ORDER
 
N.V. Vasudevan, Judicial Member - This is an appeal by the revenue against the order dated 13.5.2013 of the CIT(Appeals)-I, Bangalore relating to assessment year 2010-11.
2. Ground Nos. 1, 6 & 7 are general in nature and call for no specific adjudication.
3. Ground Nos. 2 & 3 raised by the assessee reads as follows:—
"2. The CIT(A) erred in allowing the appeal by placing reliance on the judgement in CIT v. Yokogawa India Ltd. (Kar) and the decision of the ITAT in the assessee's own case in ITA No. 1297/Bang/2011 dated 28/09/2011 without appreciating the fact that the decisions have not reached a finality and a SLP and an appeal under section 260A respectively have been preferred.
3. The Ld. CIT(A) erred in directing the AO to allow deduction under section 10B before setting of the brought forward business losses against the profits of the year without appreciating the fact that as per the amended provisions of section 10B w.e.f. 1.4.2001, the deduction u/s 10B has to be finally allowed from the total income of the assessee and total income is computed after aggregation of the profits / losses of various units and after setting off b/f loss/unabsorbed depreciation relating to the earlier assessment years."
4. The assessee is a company. It is engaged in running IT enabled services. The assessee claimed deduction u/s. 10B of the Act on the profits of Export Oriented Unit (EOU) of Rs.74,50,513. The AO was of the view that the deduction u/s. 10B was not an exemption provision and therefore brought forward losses for the A.Ys. 2003-04 & 2004-05 had to be set off against the profits of 10B unit and only on the remainder, deduction u/s. 10B has to be allowed. Accordingly, deduction u/s. 10B was allowed as follows:—
	 
	"Total Business Profit
	
	Rs.74,55,513/-

	 
	Less: Brought forward losses for
	
	 

	 
	Assessment year 2003-04
	Rs.8,17,767
	 

	 
	Assessment year 2004-05
	Rs.33,87,978
	Rs.42,05,745/-

	 
	Balance profit eligible for deduction U/s 10B
	
	Rs.32,49,768/-

	 
	Less: Deduction U/s 10B
	
	Rs.32,49,768/-"


5. On appeal by the assessee, the CIT(Appeals), following the decision of the Hon'ble High Court of Karnataka in the case of CIT v. Yokogawa India Ltd. [2012] 341 ITR 385/21 taxmann.com 154, as also the decision of the ITAT in assessee's own case for the A.Y. 2008-09 in ITA No. 1297/Bang/2007 dated 28.9.2012, held that the deduction u/s. 10B was an exemption provision and therefore deduction has to be allowed before set off of brought forward business losses of the assessee for the A.Ys. 2003-04 & 2004-05. Aggrieved by the order of the CIT(A), the revenue has preferred ground Nos.2 & 3 before the Tribunal.
6. At the time of hearing of the appeal, the learned DR placed reliance on the decision of the Hon'ble Karnataka High Court decision in the case of CIT v. Himatasingike Seide Ltd [2006] 286 ITR 255/156 Taxman 151 wherein it was held that deduction u/s.10A of the Act has to be allowed only after set off of carried forward of business loss. He pointed out that the said decision has since been approved by the Hon'ble Supreme Court. The learned counsel for the assessee firstly brought to our notice that Sec.10A(4) of the Act, which is the basis for computation of deduction u/s.10A of the Act, reads as follows :
"10A(4) For the purposes of sub-section (1) and (1A), the profits derived from export of articles or things or computer software shall be the amount which bears to the profits of the business of the undertaking, the same proportion as the export turnover in respect of such articles or things or computer software bears to the total turnover of the business carried on by the undertaking."
He submitted before us that the deduction u/s.10A(4) is computed on the basis of a formula and there is no scope for setting off of brought forward losses. Secondly, it was submitted by him that the provisions of Sec.10A of the Act have been held to be exemption provision by the Hon'ble Karnataka High Court in the case of Yokogawa India Ltd. (supra). Thirdly, it was brought to our notice that recently the Bangalore Bench of the Tribunal in the case of Dy. CIT v. Biocon [IT Appeal Nos.248, 368 to 371 & 1206 (Bang.) of 2010, dated 30-04-2014] had an occasion to consider the set off of earlier year's business loss while allowing deduction u/s.10A of the Act in the light of the circular issued by the CBDT, namely Circular No.7, dt 16.07.2013, as well as the decision of the Hon'ble Karnataka High Court in the case of Himatasingike Seide Ltd (supra), which was later confirmed by the Hon'ble Supreme Court. It was pointed out by him that the Tribunal in the aforesaid decision finally came to the conclusion that the provisions of Sec.10A of the Act, are exemption provisions and therefore the income of 10A unit has to be excluded at the source. Therefore the question of set off of the current year and brought forward business loss and unabsorbed depreciation against Sec.10A profits does not arise.
7. We have given a careful consideration to the rival submissions. A similar issue and similar arguments on that issue had been considered by this Tribunal in the case of Biocon (supra). This Tribunal on an identical issue held as follows:
'23. We have given a very careful consideration to the rival submissions. The issue raised by the assessee in ground no.21 is identical to the ground raised by the assessee in Biocon (supra). The facts of the case before the Tribunal in the case of Biocon (supra) were that the assessee during the previous year had four units which were entitled to claim deduction u/s. 10B of the Act viz., CMZ Unit, SAP Unit, RHI Unit and IFP Unit. The assessee had claimed deduction u/s. 10B of the Act in respect of the aforesaid units totaling Rs.157,22,33,066 which is the sum total of deduction u/s. 10B for the four units as follows:—
	 
	(1) CMZ Unit
	6,87,70,229

	 
	(2) SAP Unit
	76,60,29,880

	 
	(3) RHI Unit
	52,42,56,278

	 
	(4) IFP Unit
	21,31,76,679

	 
	Total
	157,22,33,066


The assessee had non-10B units as well. In those non-10B units, there was a loss of Rs.105,92,19,172. In the return of income filed by the assessee, the assessee sought to carry forward the loss of non-10B units for set off against the profits of non-10B units in the subsequent assessment years. The AO firstly noticed that there was income from other sources to the extent of Rs.4,71,15,896 and such had to be set off against the loss of the non-10B units. Accordingly, the AO held that the loss of the non-10B units that had to be considered for carry forward would be Rs.101,21,03,280. Thereafter, the AO was of the view that income of the 10B units had to be set off against the loss of the non-10B units and if it is so set off, there will be no loss that needs to be carried forward. In coming to the aforesaid conclusion, the AO expressed the opinion that provisions of section 10B are deduction provisions and therefore effect will have to be given to the provisions of section 72 of the Act, even in respect of profits of the 10B unit. Accordingly, the claim of the assessee for carry forward of loss of non-10B unit was not allowed by the AO. On appeal by the assessee, it was contended that the provisions of section 10A and section 10B are exemption provisions and therefore the profit of 10A and 10B units will not enter the computation of total income at all and therefore the profits of these units need not be set off against the loss of non-10B unit by invoking the provisions of section 72 of the Act. The CIT(Appeals) did not agree with the contention of the assessee and in doing so, he placed reliance on the decision of the Hon'ble Karnataka High Court in the case of CIT v. Himatsingike Seide Ltd., 286 ITR 255 (Kar). In the aforesaid decision, the Hon'ble High Court has taken the view that deduction u/s. 10B has to be allowed after set off of unabsorbed depreciation and unabsorbed investment allowance. The Hon'ble Court took the view that the aforesaid provision was only an exemption provision. The CIT(Appeals) noticed that the aforesaid decision was followed by the ITAT Bangalore Bench in the case of Intelnet Technologies India Pvt. Ltd. v. ITO, ITA No.1021/Bang/2009 dated 12.3.2010. Similar view expressed by the Delhi Bench of the Tribunal in the case of Global Vantage Pvt. Ltd. v. DCIT, 2010 TIOL 24 ITAT (DEL) was also referred to by the CIT(A). A contrary view was expressed by the Bangalore Bench of the Tribunal in the case of KPIT Cummins Info Systems (Bangalore) Pvt. Ltd. v. ACIT, 120 TTJ 956. The CIT(A) found that in the case of Global Vantage Pvt. Ltd. (supra) decided by the Delhi Tribunal this decision has been held to be not in tune with the decision of the Hon'ble High Court of Karnataka in the case of Himatsingike Seide Ltd. (supra). The CIT(A) also referred to the decision of the Chennai Bench of the Tribunal in the case of Sword Global India Pvt. Ltd. v. ITO, 306 ITR 286 (AT), wherein the provisions of section 10A and 10B have been held to be deduction provisions and not exemption provisions. For all the above reasons, the CIT(Appeals) confirmed the order of the Assessing Officer. Against the order of the CIT(A), the Assessee was in appeal before the Tribunal.
25. This Tribunal dealt with the issue in the following words :
63. We have given a careful consideration to the rival submissions. The issue as to whether the provisions of Sec.10B of the Act are deduction provisions or exemption provisions will assume great importance. The reason is that if the provisions are considered as exemption provisions then they will not enter the computation of total income and therefore the loss of the eligible unit cannot be set off against the profits of the non-eligible unit. This issue has already been settled by the Hon'ble Karnataka High Court in the case of Yokogawa India Ltd. (supra). The Hon'ble Karnataka High Court in the case of Yokogawa (supra) had to deal with two substantial question of law. The first substantial question of law was on the right of set off of loss of non-eligible unit against the profit of the eligible unit on which deduction u/s.10B was to be allowed. The Hon'ble Court in para 10 to 20 of its judgment dealt with the issue. The Hon'ble Court noticed that Sec.10-A(1) of the Act (which is in pari materia with Sec.10-B of the Act) read as follows:
"10B. Special provisions in respect of newly established undertaking in free trade zone etc.,-(1) Subject to the provisions of this section, a deduction of such profits and gains as are derived by undertaking from the export of articles or things or computer software for a period of ten consecutive assessment years beginning with the assessment year relevant to the Previous-year in which the under-taking begins to manufacture or produce articles or things or computer software, as the case may be, shall be allowed from the total income of the assessee :" (Emphasis Supplied)
64. The expression "Deduction" and "shall be allowed from the total income of the Assessee" used in the aforesaid provisions was considered by the Hon'ble High Court and it held in para 13 to 15 of its judgment that the expression " shall be allowed from the total income of the Assessee" does not mean total income as defined u/s.2(45) of the Act but that expression means "profits and gains of the STP undertaking as understood in its commercial sense or the total income of the STP unit. Thus the view expressed is that income of the STP undertaking gets quarantined and will not be allowed to be set off against loss of either another STP undertaking or a non STP undertaking. The Hon'ble Court thereafter held that though the expression used in Sec.10A was "Deduction" but in effect it was only an exemption section. These conclusions clearly emanate from para 17 of the Hon'ble Court's judgment.
65. The situation with which we are concerned in the present case is a situation where there is positive income of the eligible unit then the same should be allowed deduction u/s.10B of the Act without setting of the loss of non-eligible unit. The Hon'ble Karnataka High Court in the case of Yokogawa (supra) was concerned with similar situation as set out above. In view of the aforesaid decision of the Hon'ble Karnataka High Court, we are of the view that the claim as made by the Assessee for carry forward of loss of the non-eligible unit had to be allowed without set off of profits of the 10A/10B unit. We hold accordingly and allow the relevant grounds of appeal of the Assessee.
66. We may also observe that the Hon'ble Karnataka High Court's decision in the case of Himatasingike Seide (supra) has held that unabsorbed depreciation (and business loss) of same (s. 10A/10B) unit brought forward from earlier years have to be set off against the profits before computing exempt profits. The assessee in that case set up a 100% EOU in AY 1988-89. For want of profits it did not claim benefits u/s 10B in AYs 1988-89 to 1990-91. From AY 1992-93 it claimed the said benefits for a connective period of 5 years. In AY 1994-95, the assessee computed the profits of the EOU without adjusting the brought forward unabsorbed depreciation of AY 1988-89. It claimed that as s. 10B conferred "exemption" for the profits of the EOU, the said brought forward depreciation could not be set-off from the profits of the EOU but was available to be set-off against income from other sources. It was also claimed that the profits had to be computed on a "commercial" basis. The AO accepted the claim though the CIT revised his order u/s 263 and directed that the exemption be computed after set-off. On appeal by the assessee, the Tribunal reversed the order of the CIT. On appeal by the department, the High Court in CIT v. Himatasingike Seide Ltd. 286 ITR 255 (Kar.) reversed the order of the Tribunal and held that the brought forward depreciation had to be adjusted against the profits of the EOU before computing the exemption allowable u/s 10B. In Civil Appeal No.1501 of 2008 dated 19.9.2013 against the aforesaid decision of the Hon'ble Karnataka High Court, the Hon'ble Supreme Court observed as follows while dismissing the appeal:—
"Having perused the records and in view of the facts and circumstances of the case, we are of opinion that the civil appeal being devoid of any merit deserves to be dismissed and is dismissed accordingly."
67. Thus the ratio has to be confined to the facts and circumstances of the case. The aforesaid observations have to be confined to the facts of that case and as applicable to a case where brought forward losses and depreciation of the very same STP undertaking are not adjusted while arriving at the profits of the 10B unit for allowing deduction u/s.10A/10B of the Act and not in respect of brought forward losses and depreciation of other undertakings/non-10A/10B units. S. 10A/10B(6) as amended by the FA 2003 w.r.e.f. 1.4.2001 provides that depreciation and business loss of the eligible unit relating to the AY 2001-02 & onwards is eligible for set-off & carry forward for set-off against income post tax holiday which means that they need not be so set off as mandated in the decision of the Hon'ble Karnataka High Court in the case of Himatasingike Seide Ltd. (supra). As we have already seen, in Yokogawa India Ltd. 341 ITR 385 (Kar), it was held that even after s. 10A/10B were converted into a "deduction" provision w.e.f 1.4.2001, the benefit of relief u/s 10A/10B is in the nature of "exemption" with reference to "commercial profits" and that as the income of the s. 10A unit has to be excluded at source itself before arriving at the gross total income, the question of setting off the loss of the current year's or the brought forward business loss (and unabsorbed depreciation) against the s. 10A profits does not arise. Therefore the decision of the Hon'ble Karnataka High Court in the case of Himatasingike Seide (supra) will not apply to the facts of the present case."
26. In view of the aforesaid decision, we are of the view that the claim made by the assessee deserves to be accepted. We may also observe that CBDT circular No.7 dated 16.07.2013, on the facts and circumstances of the present case is not a benevolent circular vis-à-vis, the assessee, and therefore the decision to the contrary of the Hon'ble Karnataka High Court in the case of Yokogawa India (supra) will continue to apply. For the reasons given above, we direct the Assessing Officer to accept the claim of the assessee, as raised in ground no.21.'
8. The reasoning given by the Tribunal for allowing the claim of the Assessee as set out above will equally apply to the facts and circumstances of the present case. We therefore following the aforesaid decision, find no grounds to interfere with the order of the CIT(A). Grounds No.2 & 3 raised by the Revenue are accordingly dismissed.
9. Ground Nos. 4 & 5 raised by the revenue read as follows:—
"4. The CIT(A) erred in deleting the disallowance of Rs. 48,28,382 u/s 40(a)(i) relating to the payment made to M/s Novatel of the USA following the decision of the ITAT in the assesses own case for the assessment year 20089-09 in ITA No. 1297/Bang/2011 dated 28/09/2011 without appreciating the fact that according to section 5(2)(b) total income includes income deemed to accrue or arise in India and the source of such payment being in India and the source rule reigning over the situs rule the same is chargeable under the provisions of the Act.
5. The CIT(A) erred in not taking cognizance of the newly inserted Explanation 2 to section 195 inserted with retrospective effect from 1.04.1962 by the Finance Act, 2012 which clarifies that sub-section (1) applies and extends to all persons, residents or non-resident and whether or not the non-resident person has a residence or place of business or business in India or any other presence in any manner whatsoever in India and the benefits of the insertion of this Explanation was not available to the ITAT while making its order dated 28.09.2011 in ITA No. 1297/Bang/2011."
10. The factual background with reference to the aforesaid grounds of appeal are as follows. The AO noticed that the Assessee had paid a sum of Rs.42,28,382/- to M/S Novatel, USA. According to the Assessee the payment to M/S. Novatel, USA was made for utilizing telecom voice services in USA and the said payment did not constitute fee for technical services but was in the nature of business income of the non-resident M/S. Novatel, USA. Since the non-resident did not have a Permanent Establishment in India, income from business is not chargeable to tax in the hands of the non-resident in India and therefore there was no obligation on the part of the Assessee to deduct tax at source. The AO however took the view that the payment in question was fee for technical services rendered by the non-resident and was therefore chargeable to tax in India in the hands of the non-resident and therefore the Assessee was under an obligation to deduct tax at source. Since the Assessee failed to do so, the AO invoking the provisions of section 40(a)(ia) of the Act, disallowed the claim of the Assessee for deduction of payments made to the non-resident which was otherwise an expenditure deductible while computing total income of the Assessee. The total income of the Assessee came to be determined at Rs.48,28,382/- due to this disallowance.
11. On appeal by the Assessee, the CIT(A) found that the ITAT in Assessee's own case for the assessment year 2008-09 in ITA No.1297/Bang/2011 order dated 28.9.2012 in respect of an identical payment to M/S. Novatel, USA, held that the payment was not fees for technical services rendered by the non-resident but was business income in the hands of the non-resident and since the non-resident did not have a permanent residence in India, the same is not chargeable to tax in the hands of the non-resident in India. The Tribunal therefore held that there was no obligation on the part of the Assessee to deduct tax at source. Consequently the disallowance u/s.40(a)(ia) of the Act was deleted by the CIT(A).
12. Aggrieved by the order of the CIT(A), the revenue has raised ground No.4 & 5 before the Tribunal. We have heard the rival submissions. The learned DR relied on the order of the AO and the grounds of appeal raised before the Tribunal. The learned counsel for the Assessee relied on the order of the ITAT in Assessee's own case in AY 08-09. It was also submitted by him that the retrospective amendment to Sec.195 which has been pointed out by the Revenue in Ground No.5 of the grounds of appeal will not have the effect of fastening obligation to deduct tax at source at the time when the Assessee made payment to the non-resident. In this regard it was submitted by him that obligation to deduct tax at source arises when payment is made. If as on the date of payment there is no obligation to deduct tax at source then no disallowance can be made u/s.40(a)(ia) of the Act. If consequent to a retrospective amendment an obligation to deduct tax at source is fastened on an Assessee then the obligation becomes incapable of performance. In this regard he placed reliance on the decision of the Bangalore ITAT in the case of TTK Prestige Ltd. v. ACIT [IT Appeal No.1257 (Bang) of 2011, dated 11-4-2014] wherein this tribunal held that liability to deduct tax source cannot be fastened on the basis of a retrospective amendment to law which did not exist when payment was made.
13. We have considered the rival submissions. We find that the ITAT in Assessee's own case for the assessment year 2008-09 in ITA No.1297/Bang/2011 order dated 28.9.2012 in respect of an identical payment to M/S. Novatel, USA, the tribunal held that the payment was not fees for technical services rendered by the non-resident but was business income in the hands of the non-resident and since the non-resident did not have a permanent residence in India, the same is not chargeable to tax in the hands of the non-resident in India. The Tribunal therefore held that there was no obligation on the part of the Assessee to deduct tax at source. The following were the relevant observations of the Tribunal.
"4.16 Also the Hon'ble Supreme Court in the case of GE India Technology Centre (P) Ltd. v. CIT & Anr reported in 327 ITR 456 (SC) has made it implicit that 'The most important expression in s. 195(1) consists of the words 'chargeable under the provisions of the Act'. A person paying interest or any other sum to a non-resident is not liable to deduct tax, if such sum is not chargeable to tax under the I.T.Act.
4.17 Moreover, the Hon'ble earlier Bench of this Tribunal had considered a similar issue in the case of Infosys Technologies Ltd. v. DCIT in ITA.No.1140/BangI2009 dated 21.1.2011. After due consideration of the issue and also in conformity with the ruling of the Hon'ble Supreme Court in the case of GE India Technology Centre P. Ltd. v. DCIT reported in 327 ITR 456 (SC), the Hon'ble earlier Bench had decided the issue in favour of the assessee. The relevant portion of the findings of the Hon'ble Bench is reproduced as under:
'4.9 The payments made to service providers such as AT and T or MCI Telecommunications are for the use of bandwidth provided for down linking signals in the United States. The payments made are not in the nature of managerial, consultancy or technical services nor is it for the use of or right to use industrial, commercial or scientific equipment. The service providers such as MCI Telecommunications or AT and T only ensures that the sufficient bandwidth is available on an ongoing basis to the ultimate users to uplink and downlink the signals.
4.10 The Madras High Court in the case of Sky Cell Communication Services Ltd. v. DCIT Manu/TN/0461/2001 - 2521 ITR 53 has held that payment for use of mobile phone services would not constitute royalties or fees for technical services. Payments made for bandwidth are akin to the payments for use of mobile phone services.
4.11 The Bangalore Bench of the ITAT in the case of Wipro Ltd. v. ITO  80 TTJ 191 has held that payment for bandwidth would constitute neither royalties nor fees for technical services either under the Act or under the agreement for Avoidance of Double Taxation with USA. This decision was followed by the Tribunal in the assessee's own case [ITA.No.532 and 533/Bang/2002 and ITA.No.365 and 367/Bang/2003 dated 12.8.2005]. Moreover, the recent decisions of the AAR in the following cases have decided in favour of the assessee.
	 
	 
	Dell International Services India (P.) Ltd. v. CIT[2009] 308 ITR 37 (AAR - New Delhi)

	 
	 
	ISRO Satellite Centre (ISAC) In re [2008] 307 ITR 59 (AAR - New Delhi); and

	 
	 
	Cable and Wireless Networks India (P) Ltd. v. DIT Manu/AR/0018/2009 72.'


4.18 In the overall consideration of the facts and circumstances of the issue and also in conformity with judicial views referred supra, we are of the considered view that the assessee had no obligation whatsoever to deduct tax at source when the payments made to Novatel and as such, no disallowance u/s 40(a)(ia) of the Act was called for. It is order ordered accordingly."
14. Respectfully following the decision of the Hon'ble ITAT cited above in the appellant's own case for the assessment year 2008-09, we uphold the order of the CIT(A) deleting the disallowance made by the AO u/s 40(a)(ia) of the Act relating to the payment made to M/s Novatel of the USA is deleted.
15. As far as ground No.5 by the revenue is concerned, the revenue seeks to rely upon the Explanation inserted as Explanation 2 to section 195 by the Finance Act of 2002 w.r.e.f 1-4-1961. The aforesaid amendment lays down that even if the payment by a resident in India to a non-resident constitutes business income in the hands of the non-resident then irrespective of the existence or non-existence of a permanent establishment of the non-resident in India, tax is liable to the deducted at source by the resident in India making payment to non-resident. Admittedly, for the A.Y. 2010-11, such provision did not exist. At the time when the Assessee made payments to the non-resident such a provision did not exist. It is not possible for the Assessee to foresee an obligation to deduct tax at source by a retrospective amendment to the law. In such circumstances, the question that arises for consideration is as to, whether a liability to deduct tax at source can be fastened on an assessee on the basis of a retrospective amendment to the law. The amendment brought in by the Finance Act with retrospective effect, which was passed in the year subsequent to the year under consideration, should not be considered for penalizing the assessee by way of disallowance u/s 40(a)(ia) of the Act.
16. In the case of Kerala Vision Ltd. v. Asstt. CIT [2014] 64 SOT 328/46 taxmann.com 50 (Cochin) question that came up for consideration was whether the retrospective amendment to Sec.195 can fasten obligation to deduct tax at source. The Tribunal found that the Hon'ble Delhi High Court in the case of Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 had taken the view that the transmission of television signals through Satellite / transponders would not fall in the category of "royalty" as defined under Explanation 2 to sec. 9(1) of the Act. Subsequently Explanation 6, which expanded the scope of the expression "process" was inserted by the Finance Act, 2012 with retrospective effect, to nullify the decision rendered by the Hon'ble Delhi High Court. The Assessee submitted before the Tribunal that the view entertained by the assessee that the payment of "Pay channel charges" will not fall in the category of royalty, was supported by the decision of Hon'ble Delhi High Court referred above. Accordingly the Assessee submitted that the disallowance u/s 40(a)(ia) should not be made on the basis of subsequent amendment made with retrospective effect. In this regard, the Assessee placed reliance on the following decisions:—
	(a)
	 
	Sonata Information Technology Ltd. v. Dy. CIT [2012] 54 SOT 233/25 taxmann.com 125 (Mum.)

	(b)
	 
	Infotech Enterprises Ltd. v. Addl. CIT [2014] 63 SOT 23/41 taxmann.com 364 (Hyd.)

	(c)
	 
	Channel Guide India Ltd. v. Asstt. CIT [2012] 139 ITD 49/25 taxmann.com 25 (Mum.)


The Cochin Bench of ITAT following the ruling in the decisions referred to above held that the assessee cannot be held to be liable to deduct tax at source relying on the subsequent amendments made in the Act with retrospective effect. The Tribunal held that the view entertained by the assessee that the pay channel charges cannot be considered as royalty in fact gets support from the decision rendered by Hon'ble Delhi High Court in the case of Asia Satellite Telecommunications Co. Ltd. (supra). Though the Explanation 6 to sec. 9(1)(vi) inserted by Finance Act, 2012 is clarificatory in nature, yet in view of the fact that the view entertained by the assessee gets support from the decision of Delhi High Court, the tribunal held that the assessee cannot be held to be liable to deduct tax at source from the Pay Channel Charges. The tribunal held that the assessing officer was not justified in disallowing the claim of pay channel charges by invoking the provisions of sec. 40(a)(ia) of the Act. Accordingly, the order of Ld CIT(A) on the issue was set aside and the AO was directed to delete the impugned disallowance. Similar view has also been expressed by the ITAT Bangalore bench in the case of TTK Prestige Ltd. (supra). Respectfully following the decisions referred to above, we hold that there is no merit in Gr.No.5 raised by the Revenue.
17. Grounds No.4 & 5 are accordingly dismissed.
18. In the result, the appeal by the revenue is dismissed. 
POOJA 

*In favour of assessee.
IT: In absence of any supporting evidence, regarding rendering of services by agent for import of bullion by assessee, payment of commission could not be allowed
■■■
[2015] 53 taxmann.com 29 (Bombay) 
HIGH COURT OF BOMBAY
Sureshkumar G. Hundia
v.
Assistant Commissioner of Income-tax, Central Circle-14*
S. C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 832 OF 2012†
SEPTEMBER  12, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Commission) - Assessment year 2004-2005 - Assessee, who was in a business of import and export of bullion, claimed deduction of commission paid to HBL on ground that services of director of HBL were utilised for purchasing bullion - However, on enquiries made by Tribunal, assessee stated that no such commission was paid in earlier or later year to HBL and assessee could have procured bullion without assistance of any agent - In order to satisfy itself about services rendered by HBL, Tribunal required presence of director of HBL but assessee could not produce him - There being no supporting evidence concerning services rendered by HBL, Tribunal disallowed commission - Whether finding of fact recorded by Tribunal could not be held to be perverse or vitiated by any error of law apparent on face of record and, therefore, could not be interfered with - Held, yes [Paras 5 & 6][In favour of revenue] 
CASE REVIEW
 
CIT v. Dalmia Cement Ltd. [2002] 254 ITR 377/121 Taxman 706 (Delhi) (para 7); CIT v. Walchand & Co. (P.) Ltd. [1967] 65 ITR 381 (SC) (para 7) and CIT v. Genesis Commet (P.) Ltd. [2007] 163 Taxman 482 (Delhi) (para 8) distinguished.
CASES REFERRED TO
 
CIT v. Dalmia Cement Ltd. [2002] 254 ITR 377/121 Taxman 706 (Delhi) (para 7), CIT v. Walchand & Co. (P.) Ltd. [1967] 65 ITR 381 (SC) (para 7) and CIT v. Genesis Commet (P.) Ltd. [2007] 163 Taxman 482 (Delhi) (para 8).
Deepak Tralshawala  for the Appellant. P.C. Chhotaray  for the Respondent. 
ORDER
 
1. This Appeal by the Assessee challenges the order passed by the Income Tax Appellate Tribunal on 08.02.2012 where-under the Tribunal has confirmed the findings of the Commissioner of Income Tax (Appeals) recorded in the order dated 13.02.2009. The Assessment Year in question is 2004-2005.
2. The learned counsel appearing for the Assessee, submits that this Appeal raises a substantial question of law inasmuch as the Revenue has sought to displace a transaction and which transaction by no stretch of imagination can be said to be collusive or not genuine. If the limited Company, to whom the payment was made, has shown the same in it's books of account, the amount was paid as commission by cheque and the identification of the parties was made, then, the Tribunal ought to have held that the Assessing Officer should have utilized his coercive powers and compelled the attendance of the persons, namely, Mr.Laxman Khemka. In not doing so and faulting the Assessee for not being able to produce this gentleman, the Commissioner of Income Tax (Appeals), as also, the Tribunal have termed the transaction as vitiated and it is termed as not genuine one.
3. In these circumstances and the question of law would arise because of the view taken in three decisions, namely, two rendered by the Delhi High Court and one by the Honourable Supreme Court that it is submitted that the Appeal should be admitted.
4. We are unable to agree with the learned counsel for the Assessee. This is nothing but an attempt of seeking reappreciation and reappraisal of the factual findings. The concurrent factual findings against the Assessee need not be reproduced. They are to be found in paragraph 3 of the order of the Tribunal. The Tribunal has found that the total commission of Rs.85.32 lacs was paid. That is by the Assessee who is in the business of import and export of bullion. The amount included quantum paid to M/s Himneel Breweries Limited. The argument was that the services of Director of this Company, namely, Mr.Laxman Khemka were utilized for purchasing the bullion. The Tribunal held that if the services of a third person are genuinely utilized, then, the commission has to be allowed. But, on inquiries being made by the Tribunal the Assessee stated that no such commission was paid in earlier or later year. Upon further inquiries it was stated that the Assessee could have procured the bullion without assistance of any agent. Therefore, the Tribunal in order to satisfy itself whether any services are rendered by this Company, which is in a distinct business, that the presence of it's Director, namely, Mr.Laxman Khemka was found necessary and it was stated that he was not cooperating.
5. It is in these circumstances and when the confirmation letter from the Company was not produced that the Tribunal concluded that there is no supporting evidence to hold that Silver was imported by the Assessee at a lesser price from M/s Jerad Metal and that was possible only because of the contacts of Mr.Laxman Khemka with that entity and because of intervention of one Mr.Amar Singh, Manager of ICICI Bank. If the services were rendered by Mr.Laxman Khemka the commission ought to be paid to him, but that is not to be found to be the factual position.
6. We cannot hold that such findings of fact consistent with the material placed on record are perverse or vitiated by any error of law apparent on the face of the record.
7. Reliance on the Delhi High Court judgment firstly, in the case of CIT v. Dalmia Cement Ltd. [2002] 254 ITR 377/121 Taxman 706 is misplaced. There, the manufacturer of cement, namely, Assessee claimed payment to its sole selling agent which is of commission. The Assessing Officer undertook an exercise of estimation of commission paid by the Assessee and held that the amount paid to the agent and which is subject matter of the transaction was on the higher scale. He determined what would be the permissible deduction and thus, disallowed the balance. That was clearly an impermissible exercise, therefore, the Delhi High Court rightly concluded that the officers under the Act cannot assume the role of businessmen or put themselves in the position of Board of Directors. They cannot decide as to what expenditure could be said to be reasonable. In these circumstances we do not find that this judgment can be of any assistance. This approach is taken by the Delhi High Court following the judgment of the Honourable Supreme Court in the case of CIT v. Walchand & Co. (P.) Ltd. [1967] 65 ITR 381.
There, the Honourable Supreme Court was considering the case of the Assessee fixing remuneration of it's employees. There could not have been interference in fixation of such remuneration and the Authorities cannot suggest as to what could be the reasonable amount. Once again this judgment and the principle therein has no application when the transaction itself was doubtful.
8. The order passed in the case of CIT v. Genesis Commet (P.) Ltd. [2007] 163 Taxman 482 (Delhi), once again by the Delhi High Court is in the backdrop of the peculiar facts. The insistence on presence of the commission agent was found to be misplaced by the High Court because the Assessee furnished the copies of the accounts containing details of commission and the names of parties to whom the commission has been paid, have been disclosed. The persons to whom the commission was paid also confirmed receipt thereof. In these circumstances the Court held that if at all the persons were required to be produced, the Assessing Officer was not helpless. He could have issued summons and secured their presence. This judgment is also rendered in the peculiar facts and must be seen as such.
9. As a result of the above discussion and finding no substance in any of the contentions raised before us, the Appeal is dismissed. No costs.
VARSHA 

*In favour of revenue.
†Arising out or order of Tribunal dated 8-2-2012. 
IT : In view of order passed in case of CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) interest on excess refund under section 234D was to be charged from assessee
IT : Where Tribunal relying upon order passed in case of CIT v. Cholamandalam Investment & Finance Ltd. [2008] 166 Taxman 132, concluded that interest under section 244A(1)(b) was to be granted to assessee, order so passed did not require any interference
■■■
[2015] 54 taxmann.com 76 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax
v.
Indian Oil Corporation Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 801 OF 2012†
SEPTEMBER  12, 2014 
I. Section 234D of the Income-tax Act, 1961 - Refund - Interest on excess refund (General) - Assessment year 2002-03 - Whether in view of order passed in case of CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) interest on excess refund under section 234D was to be charged from assessee - Held, yes [Para 3][In favour of revenue] 
II. Section 244A of the Income-tax Act, 1961 - Refunds - Interest on (General) - Assessment year 2002-03 - Whether where Tribunal relying upon order passed in case of CIT v. Cholamandalam Investment & Finance Ltd. [2008] 166 Taxman 132, concluded that interest under section 244A(1)(b) was to be granted to assessee, order so passed did not require any interference - Held, yes [Para 7] [In favour of assessee] 
CASE REVIEW
 
CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) (para 3) followed.
CASES REFERRED TO
 
CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.) (para 2), CIT v. Sutlaj Industries Ltd. [2010] 325 ITR 331/190 Taxman 136 (Delhi) (para 4) and CIT v. Cholamandalam Investment & Finance Ltd. [2007] 294 ITR 438/[2008] 166 Taxman 132 (Mad.) (para 5).
Tejveer Singh  for the Appellant. R. Murlidhar and A.K. Jasani for the Respondent.
ORDER
 
1. When this matter was called out for admission, Mr.Tejveer Singh, learned counsel appearing for the Revenue, stated that the Appeal is arising out of the order dated 30.09.2011 passed by the Income Tax Appellate Tribunal in Income Tax Appeal No.1949/Mum/2010. The Assessment Year in question is 2002-2003. The Appeal raises the substantial questions of law and according to him, they are formulated at page 4 of the paper book. They read as under:—
	"(a)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal is justified in holding that interest under section 234D is not liable to be charged?

	(b)
	 
	Whether on the facts and in the circumstances of the case and in law, the Tribunal is justified in holding that interest under section 244A(1)(b) of the Income Tax Act, 1961 is to be granted to the Assessee?"


2. After the Appeal was argued for sometime, Mr.Tejveer Singh and Mr.Murlidhar, conceded that insofar as the question (a) is concerned that is a substantial question of law and fully covered against the Assessee and in favour of the Revenue by the order of this Court dated 12.09.2012 in Income Tax Appeal No.2012/2011 and since reported in CIT v. Indian Oil Corporation Ltd. [2012] 25 taxmann.com 284/210 Taxman 466 (Bom.).
3. Having perused this judgment with the assistance of the learned counsel appearing for the parties we are of the opinion that the Appeal has to be partly allowed. It is, accordingly, allowed partly and answer to question (a) shall be in favour of the Revenue and against the Assessee in terms of the Division Bench judgment.
4. Insofar as the question (b) and reproduced above is concerned, our attention is invited to Section 244A of the Income Tax Act, 1961 and particularly it's sub-section (1), so also, clauses thereof. It is conceded by Mr.Tejveer Singh that the facts in this case do not give rise to an issue of applicability of sub-section (2) or (3) of the relevant statutory provision, namely, Section 244A. It is further conceded that the relevant statutory provision and for the Assessment Year in question was identically worded as that of Section 244A standing today. Our attention is then invited to the Tribunal's order and impugned in this Appeal. Mr.Murlidhar submits that in paragraph 7 of the impugned order the Tribunal has extensively referred to the judgment of the Delhi High Court in the case of CIT v. Sutlaj Industries Ltd. [2010] 325 ITR 331/190 Taxman 136.
5. The Delhi High Court relied on the view taken by the Madras High Court in the case of CIT v. Cholamandalam Investment & Finance Ltd. [2007] 294 ITR 438/[2008] 166 Taxman 132. It has recorded in the order that the Special Leave Petition against this order of the Madras High Court was dismissed by the Hon'able Supreme Court of India.
6. The Tribunal in relying upon the view taken by the Delhi High Court, as also, its own view on that basis, has dismissed the Appeal of the Revenue.
7. Nothing contrary to this legal position has been brought to our notice by Mr.Tejveer Singh. In fact he fairly concedes that the issue is covered against the Revenue. It is also conceded that the statutory provision was identically worded at the relevant time. In such circumstances the Appeal is dismissed insofar as the question (b) is concerned.
8. The Appeal is, accordingly, disposed of. No costs.
SUNIL 

*In favour of revenue.
†Arising out of order of Tribunal in IT Appeal No. 1949 (Mum.) of 2010, dated 30-9-2011. 
IT/ILT: Where assessee had been able to show that on exclusion of a comparable selected by TPO assessee's mark-up cost would come within ±5 per cent range and no transfer pricing adjustment would be required to be made, stay application filed by assessee was to be allowed
■■■
[2014] 51 taxmann.com 324 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K'
Goldman Sachs Services (P.) Ltd.
v.
Income-tax Officer, 10 (3) (3), Mumbai*
R.C. SHARMA, ACCOUNTANT MEMBER 
AND SANJAY GARG, JUDICIAL MEMBER 
S.A. NO. 264 (MUM.) OF 2014 
IT APPEAL NO. 1315 (MUM.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  12, 2014 
Section 92C, read with section 254 of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparable and adjustments) - Assessment year 2009-10 - Transfer pricing adjustment had been made by TPO by excluding certain comparables and including some new comparables - Assessee filed stay application contending that out of new comparables so included, company 'E' had made super normal profit and was found to be functionally not comparable to assessee which was a limited risk service provider and if this comparable was excluded, assessee's mark-up cost would come within ±5 per cent range and no transfer pricing adjustment would be required to be made - Whether assessee had a prima facie case in its favour and thus stay application filed by assessee was to be allowed - Held, yes[Paras 6 & 9][In favour of assessee] 
FACTS
 
	■ 
	 
	The instant stay application arose out of appeal filed by the assessee before the Tribunal in IT Appeal No. 1315 in the matter of order passed under section 143(3) read with section 144C(13).

	■ 
	 
	The TPO made Transfer Pricing adjustment by selecting the comparables in respect of provisions of IT enabled back office support services.

	■ 
	 
	The assessee explained that while rendering back office support services to its AE, the assessee had earned margin of 17.11 per cent of cost. However, the TPO had arrived at a set of 21 comparables with arm's length mark up of 31.58 per cent by rejecting certain comparables selected by the assessee and adding new comparables to the assessee's bench-marking set and made an adjustment of Rs.2.92 crores.

	■ 
	 
	The assessee contended that the comparables selected in the case of Excel Infoways Ltd. had operating OP/TC of 243.69 per cent being super normal profit and also functionally not comparable to the assessee. As per the assessee if this comparable is excluded the assessee will be within the limit of +5 per cent and no transfer pricing adjustment was required to be made.

	■ 
	 
	The assessee further submitted that if the seven comparables selected by the TPO are excluded from comparables because they are not functionally comparable, assessee's mark-up of cost of 17.11 per cent will be higher than the mark-up so arrived at 11.69 per cent after excluding these seven comparables. Accordingly, it was argued that assessee's mark-up on the cost should be considered to be in accordance with the arm's length standard.

	■ 
	 
	On the other hand, the revenue opposed the stay application and contended that assessee should be asked to pay the demand before granting stay.


HELD
 
	■ 
	 
	Upon going through the stay application and the material placed on record, it is found that arm's length adjustment has been made by TPO by excluding certain comparables and including some new comparables. Out of the new comparables so included, in the case of Excel Infoways Ltd., the OP/TC was 243.69 per cent which is abnormally high. Thus, this company has made super normal profit and is found to be functionally not comparable to the assessee which is a limited risk service provider. In this case, ratio of employee expenses to sales is only 8.82 per cent which is extremely low for service company. However, the ratio of companies selected by the TPO himself have a ratio of employee expenses to sales in the range of 30-60 per cent and ratio of assessee for the relevant assessment year under consideration is also 60 per cent. If this comparable is excluded, assessee's mark-up cost would come within +5 per cent. Accordingly, the assessee has prima facie case in its favour. [Para 6]

	■ 
	 
	Considering the totality of facts and circumstances of the case, it is deemed fit to grant stay for six months or till the date of passing of the order by the Tribunal, whichever is earlier. However, it is made clear that observations made hereinabove will have no bearing while deciding the appeal on merits.[Para 7]

	■ 
	 
	It is also made clear that in case assessee seeks any adjournment, the stay so granted will be automatically vacated.[Para 8]

	■ 
	 
	In the result, the stay application filed by the assessee is allowed in terms indicated hereinabove.[Para 9]


Madhur Agarwal  for the Appellant. Neel Philip  for the Respondent. 
ORDER
 
R.C. Sharma, Accountant Member - This Stay Application arose out of the appeal filed by the assessee before ITAT in ITA No.1315/M/2014 in the matter of order passed u/s. 143(3) r.w.s.144C(13) of the Act.
2. It was argued by the learned AR that the Transfer Pricing adjustment has been made by the TPO by selecting the comparables in respect of provisions of IT enabled back office support services. As per learned AR, appeal was filed before the Tribunal on 27-2-2014, which was fixed for hearing on 26-6-2014. On 26-6-2014, on the request of the departmental representative, appeal was adjourned to 27-10-2014. It was explained that while rendering back office support services to its AE, the assessee has earned margin of 17.11% of cost. However, the TPO has arrived at a set of 21 comparables with arm's length mark up of 31.58% by rejecting certain comparables selected by the assessee and adding new comparables to the assessee's bench-marking set and made an adjustment of Rs.2,92,13,537/-.
3. Our attention was invited to the comparables selected in the case of Excel Infoways Ltd. having operating OP/TC of 243.69% being super normal profit and also functionally not comparable to the assessee. As per learned AR if this comparable is excluded the assessee will be within the limit of +5% and no transfer pricing adjustment is required to be made.
4. Learned AR further submitted that if the seven comparables selected by the TPO stated at Sl.No.2,3,4,7,8,11&21 are excluded from comparables because they are not functionally comparable, assessee's mark-up of cost of 17.11% will be higher than the mark-up so arrived at 11.69% after excluding these seven comparables. Accordingly, it was argued that assessee's mark-up on the cost should be considered to be in accordance with the arm's length standard.
5. On the other hand, learned DR opposed the stay application and contended that assessee should be asked to pay the demand before granting stay.
6. We have carefully gone through the stay application and the material placed on record and found that arm's length adjustment has been made by TPO by excluding certain comparables and including some new comparables. Out of the new comparables so included, in the case of Excel Infoways Ltd., the OP/TC was 243.69% which is abnormally high. Thus, this company has made super normal profit and is found to be functionally not comparable to the assessee which is a limited risk service provider. In this case, ratio of employee expenses to sales is only 8.82% which is extremely low for service company. However, the ratio of companies selected by the TPO himself have a ratio of employee expenses to sales in the range of 30-60% and ratio of assessee for the relevant assessment year under consideration is also 60%. If this comparable is excluded, assessee's mark-up cost would come within +5%. Accordingly, we find that assessee has prima facie case in its favour. We also find that appeal has been fixed for hearing on merit on 27-10-2014 i.e. in the next month only.
7. Considering the totality of facts and circumstances of the case, we deem it fit to grant stay for six months or till the date of passing of the order by the Tribunal, whichever is earlier. However, it is made clear that observations made hereinabove will have no bearing while deciding the appeal on merits.
8. It is also made clear that in case assessee seeks any adjournment, the stay so granted will be automatically vacated. We direct accordingly.
9. In the result, the stay application filed by the assessee is allowed in terms indicated hereinabove.
JYOTI 

*In favour of assessee.
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Section 80-IB of the Income-tax Act, 1961 - Deductions - Profits and gains from industrial undertakings other than infrastructure development undertakings (Housing project) - Assessment years 2008-09 and 2009-10 - Whether all profits of housing project which otherwise satisfied conditions of section 80-IB(10), as referable to residenital units having a maximum built-up area as prescribed per clause (c), would qualify for deduction on proportionate basis thereunder to exclusion of other residential units - Held, yes [Para 5][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-AOP being engaged in housing project claimed for deduction under section 80-IB to the balance 65 per cent of the built-up area - the entire of which was residential, i.e., to 65 per cent of the total profits, on the basis that the profit to that extent was attributable to residential units satisfying the condition of section 80-IB(10)(c) and, thus, all the conditions of section 80-IB(10).

	■ 
	 
	The revenue, claimed that the quantum of deduction could only follow a satisfaction of each of the qualifying conditions, i.e., by a housing project as a whole. The project admittedly not satisfying the conditions of section 80-IB(10)(c) inasmuch as all its residential untis are admittedly not within the stipulated norm regarding the maximum built-up area, the said project could not be said to be an eligible housing project under section 80-IB(10).

	■ 
	 
	On appeal to the Tribunal:


HELD
 
	■ 
	 
	The High Court in CIT v. Brahma Associates [2011] 333 ITR 289/197 Taxman 459/9 taxmann.com 289 (Bom.) upon being called upon to examine the provision of section 80-IB(10) with reference to the ingredients of an eligible 'housing project', a term which stands not defined under the Act, clarified that the 'housing project' as contemplated is only a housing project as approved by the local authority, to which (approval) the provision refers to, so that the same, where not violative of any of the conditions listed in the provision, as with regard to the extent of commercial user could not be imposed by judicial diktat. Further, the project, as approved, is a single project, which either satisfies the conditions enlisted in the provision or not. There was therefore no scope for bifurcating it's profits into that subject to deduction there-under and not so. That the same is rendered upon examining the provisions in a different context would be of no moment, which though prevailed with the Tribunal in the case of Ekta Housing (P.) Ltd. [IT Appeal No. 3649 (Mum.) of 2009] inasmuch as it is trite law that it is the ratio of the decision which is binding and has precedent value. The said order by the Tribunal, insofar as it does not state any legal reasons for so deviating, is, with respect, clearly in consistent with the express and clear verdict by the high court as extracted hereianbove.

	■ 
	 
	The other decisions by the Tribunal being relied upon by the assessee, rendered without considering the decision by the court in Brahma Associates (supra), are also thus apparently in conflict therewith inasmuch as the same opine in favour of deduction, which extends to the entire profit of the project, with reference to the profit atributable to the residential units satisfying the condition of section 80-IB(10)(c), i.e., to a part of the project. The proposition is even otherwise inconsistent with the fundamental principle that any deduction is subject to eligibility, i.e., satisfaction of each of the conditions precedent. Further, our reading of those decisions by the Tribunal, did not exhibit any discussion on or an interpretation of section 80-IB(10)(c), as indeed was also the case of the judgment by the court in Brahma Associates (supra). The provision is accordingly examined closely, to find clause (c) as worded differently from the other clauses of section 80-IB(10), setting forth the conditions precedent for the eligibility to deduction of the profits of the project. The said clause, on a fair construction, was found to contain a condition with reference to the residential unit comprising the housing project. The condition, by necessary implication, applies to all the residential units of the housing project. The converse, however, cannot be said to hold, so that only such housing project, all the residential units comprising which satisfy the condition of section 80-IB(10)(c), is an eligible project. The word 'project', clearly mentioned in each of the other clauses, is conspicuous by its absence in clause (c).

	■ 
	 
	That is, section 80-IB(10)(c) represents a condition precedent qua the residential unit comprising the housing project and not qua the project; its language not admitting of such a view. It is only once an entity or income, which is the subject matter of exemption, is found, on such construction, to be within the ambit of the provision, that a liberal approach is to be adopted toward effectuating the object of the provision, for which we may refer to Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 taxman 480 (SC) relied upon by the Tribunal in the various orders, as far as appears on a reading of their extracts as listed in the Tribunal's order for assessment year 2007-08. The interpretation is also in accord with a purposive and liberal approach, advocated by the Apex Court in, inter alia, Bajaj Tempo Ltd. (supra). The proivsion being an incentive provision, toward promoting the growth of affordable housing in the country, the construction enables the same, while at the same time operating to exclude the extension of the incentive to housing that is not covered or targeted by the provision, as sought to be included by the assessee. Again, it is trite law that the benefit of any ambiguity, if any, in the language of provision, so that two reasonable views are permissible, is to go to the tax payer. It may be clarified that despite approving the proportionate deduction, i.e., w.r.t. section 80-IB(10)(c), is, for the reasons aforestated, thus not in conflict with the decision by the High Court in Brahma Associates (supra). The deduction toward the residential units satisfying the condition of section 80-IB(10)(c), arrived at on a proportionate basis, is therefore upheld. [Para 5]


CASE REVIEW
 
Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 taxman 480 (SC) (para 5) followed.
CASES REFERRED TO
 
CIT v. Brahma Associates [2011] 333 ITR 289/197 Taxman 459/9 taxmann.com 289 (Bom.) (para 3), Bengal Ambuja Housing Development Ltd. v. Dy. CIT [IT Appeal No. 1735 (Kol.) of 2005, dated 24-3-2006] (para 4.2), Ekta Housing (P.) Ltd. [IT Appeal No. 3649 (Mum.) of 2009] (para 4.2), Sanghvi & Doshi Enterprises v. ITO [2011] 131 ITD 151/12 taxmann.com 240 (Chennai) (TM) (para 4.2), Goodyear India Ltd. v. State of Haryana  [1991] 188 ITR 402 (SC) (para 4.2), ITO v. AIR Developers [2010] 122 ITD 125 (Nag.) (para 4.2) and Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 Taxman 480 (SC) (para 5).
Prakash L. Pathade  for the Appellant. S.C. Tiwari and Ms. Natasha Mangat for the Respondent.
ORDER
 
Sanjay Arora, Accountant Member - This is a set of two Appeals by the Revenue directed against the separate Orders by the Commissioner of Income Tax (Appeals)-26, Mumbai ('CIT(A)' for short) for the assessment years (A.Ys.) 2008-09 & 2009-10, allowing the assessee's appeal contesting its assessments u/s.143(3) of the Income Tax Act, 1961 ('the Act' hereinafter) for the relevant years.
The Issue 
2. The issue arising in the instant case is the eligibility of the assessee's (an Association of Persons (AOP) of M/s. Sankalp Developers (45%), Shri Ashok G. Mohanani (30%) and Shri Vivek A. Mohanani (25%)), a builder and developer, profits from its housing project 'Ekta Medows' at Mumbai-66, to deduction u/s.80-IB(10) of the Act.
The background facts and arguments 
3. The appeals came up for hearing originally on 15.05.2014, whereat it came to light that the matter under reference is covered in the assessee's favour by the decision by the Tribunal in its' own case for the immediately preceding year, i.e., A.Y. 2007-08, being the first year for which the assessee disclosed profit, on a percentage completion basis, on the said project (in ITA No.3276/Mum(J)/2010 dated 28.09.2012/copy on record). The ld. Departmental Representative (DR) was allowed time to go through the tribunal's order and state the Revenue's stand in its respect, posting the hearing for 21/5/2014. The Revenue not raising any objection; rather, conceding to the matter being squarely covered by the tribunal's order for A.Y. 2007-08 (supra), the hearing was concluded on that basis. Subsequently, at the time of dictation, it was found that the Revenue had per its grounds of appeal (reproduced as under), invoked the decision by the hon'ble jurisdictional High Court in the case of CIT v. Brahma Associates [2011] 333 ITR 289/197 Taxman 459/9 taxmann.com 289 (Bom.) (which was in fact also noticed by the Bench at the time of hearing, only to be explained of it being on another aspect, and not relevant to the issue at hand), wherein it has been clarified that the deduction u/s. 80-IB(10) is on the project as a whole, so that there is no scope for considering a part thereof as eligible, and limiting the deduction to that attributable thereto:
	'(1)
	 
	On the facts and in the circumstances of the case the ld. CIT(A) has erred in deleting the addition of Rs.8,77,50,000/- (*) made by the Assessing Officer in respect of proportionate deduction claimed by the assessee u/s.80-IB(10) of the Income-tax Act, 1961 in spite of the fact that the assessee did not fulfill all the conditions laid down under the said section as some of the flats were more than 1000 sq. ft. in size.

	(2)
	 
	On the facts and in the circumstances of the case the ld. CIT(A) has erred in allowing proportionate deduction u/s.80-IB(10) by not taking consideration the decision of jurisdictional high Court in the case of CIT v. Brahma Associates [2011] 333 ITR 289 (Bom) wherein it is held that Sec. 80IB(10) allows deduction to the entire project and not to a part of the project.' [Emphasis, Ours]

	
	 
	[(*) Rs.11,88,01,099/- for A.Y. 2009-10]


The said decision, thus, has a direct bearing on the instant case, being rather in approval of the Revenue's case as made out by the Assessing Officer (A.O.). The same being binding on all parties, including this Bench, i.e., notwithstanding the order by the tribunal in the assessee's own case for the preceding year, it was considered proper that the parties be heard in the matter. Accordingly, the case was reposted for hearing on 13/6/2014, and the matter heard afresh. Both the parties reiterated their respective stands, relying on the order/s of the authorities below as favourable to them. The ld. Authorized Representative (AR) could not however furnish any satisfactory answer in rebuttal to the specific and pertinent query raised by the bench in this regard, i.e., that vide the said decision the hon'ble jurisdictional court has unequivocally clarified that it is a single project, as approved by the local authority, that would stand to be regarded as either an eligible project, or not so, i.e., in terms of section 80-IB(10).
Analysis 
4. We have heard the parties, and perused the material on record.
4.1 We firstly observe that the tribunal in the assessee's own case for A.Y. 2007-08 has upheld proportionate deduction on the assessee's housing project 'Ekta Meadows', being otherwise eligible in-as-much as its stands duly approved by the local authority on 13.05.2005 and completed on 26.03.2009. The bone of contention between the parties is the satisfaction or otherwise of clause (c) of section 80-IB(10); that of other clauses, i.e., clauses (a), (b) and (d) being not in dispute, the cumulative satisfaction of all of which would make the project eligible for deduction u/s.80-IB(10), which position is again undisputed. Clause (c) enlists the condition as to the maximum built-up area of a residential unit in the housing project, being at 1000 sq. ft. for the Mumbai region, where the assessee's housing project is located. That a fair percentage of residential units, covering 35% of the total built-up area, have a built-up area in excess of the prescribed limit of 1000 sq. ft., is also not in dispute. The assessee accordingly restricts its' claim for deduction to the balance 65% of the built-up area - the entire of which is residential, i.e., to 65% of the total profits, on the basis that the profit to that extent is attributable to residential units satisfying the condition of section 80-IB(10)(c) and, thus, all the conditions of section 80-IB(10). The Revenue, on the other hand, claims that the quantum of deduction could only follow a satisfaction of each of the qualifying conditions, i.e., by a housing project as a whole. The project, 'Ekta Medows', admittedly not satisfying the condition of section 80-IB(10)(c) in-as-much as all its residential units are admittedly not within the stipulated norm regarding the maximum built-up area, the said project cannot be said to be an eligible housing project u/s.80-IB(10). This sums up the controversy and the dispute attending the instant appeals.
The order by the tribunal in the assessee's appeal for A.Y. 2007-08: 
4.2 The tribunal allowed the assessee's claim for the preceding year (A.Y. 2007-08) following the decision by the co-ordinate bench in the case of Bengal Ambuja Housing Development Ltd. v. Dy. CIT [IT Appeal No. 1735 (Kol.) of 2005, dated 24-3-2006], also citing other decisions by this tribunal upholding the deduction on pro-rata basis (refer para 6 of the order). The hon'ble Calcutta high court, it further notes, has since confirmed the tribunal's decision in Bengal Ambuja Housing Development Ltd. (supra), dismissing the Revenue's appeal challenging the same (in ITA No. 458 of 2006 dated 05.01.2007) on the ground that it did not find the same as involving any substantial question of law, so that it declined to answer the question/s of law sought to be raised before it by the Revenue (refer para 14 of the tribunal's order). No binding ratio or judicial precedent thus arises out of the said decision by the hon'ble Calcutta high court for being followed; it, rather, refraining from answering the question/s of law raised by the Revenue, considering its' appeal as, in effect, incompetent. There is also reference to the tribunal's order in the case of the assessee's sister concern, Ekta Housing (P.) Ltd. [IT Appeal No. 3649 (Mum.) of 2009] at para 7 of the order, reproducing there-from, and which again follows other decisions by the tribunal, also adverting to the 'approval' afore-referred by the hon'ble Calcutta high court in Bengal Ambuja Housing Development Ltd. (supra). The tribunal also refers to the decision by the tribunal in the case of Third Member in the case of Sanghvi & Doshi Enterprises v. ITO [2011] 131 ITD 151/12 taxmann.com 240 (Chennai). The third member has again decided the matter with reference to the decision by the hon'ble high court in Bengal Ambuja Housing Development Ltd. (supra) (refer paras 8 and 19 of the tribunal's order), so that it can at best be considered as a view by a larger bench of the tribunal. Even otherwise, it is trite law that a decision is an authority on what it actually decides, and not what may remotely or even logically flow from it (refer: Goodyear India Ltd. v. State of Haryana  [1991] 188 ITR 402 (SC). None of the several decisions cited before it, and which the tribunal respectfully follows in deciding the issue in the manner it does, as we observe from a reading of it's order, as also from a perusal of the order in ITO v. AIR Developers [2010] 122 ITD 125 (Nag.) - which we find to be the only reported order, bears reference to or considers the decision by the hon'ble high court in the case of Brahma Associates (supra), which is binding on us, so that the ratio of the said decision shall have to be examined for being followed.
The decision in the case of Brahma Associates (supra):
4.3 In the facts of that case, the assessment year being 2003-04, the Revenue similarly denied deduction on the ground that the assessee's housing project, which had a commercial area of 50% of the total area, was not an eligible housing project u/s.80-IB(10). The assessee had claimed deduction corresponding to 50% area covering the residential construction, which claim was upheld by the tribunal. On the Revenue carrying the matter in appeal before it, the hon'ble jurisdictional high court clarified as under:
	(a)
	 
	the term housing project being not defined under the Act, the project as approved by the local authority, i.e., as per the Development Control Rules/Regulations, irrespective of the extent of commercial area, is a housing project as contemplated u/s.80-IB(10). The tribunal was accordingly correct in holding that the housing project so approved shall qualify for deduction there-under;

	(b)
	 
	section 80-IB(10)(d) stands brought on the statute by Finance (No. 2) Act, 2004 w.e.f. 01.04.2005. The provision is not retrospective but prospective, so that it would have effect for assessment years commencing on or after 01.04.2005, i.e., A.Y. 2005-06 onwards;

	(c)
	 
	there being no stipulation with regard to the commercial user prior to the insertion of clause (d) to section 80-IB(10), no such limitation could be read in the provision. The legislature can only be considered as aware that the local authority may approve a housing project without or with commercial area. As such, when no stipulation qua commercial user stands provided for by the statute, a housing project could not be ousted on the ground that the commercial area there-under exceeds a particular limit. The tribunal fell in error in prescribing such a limit at 10% of the total area, which was plainly arbitrary and de hors any rule of interpretation of statutes. It is the entire housing project, i.e., as approved by the local authority; the extent of commercial area notwithstanding, which would qualify to be an eligible project u/s.80-IB(10); and

	(d)
	 
	the tribunal was thus wrong in confirming the deduction to the area attributable to the residential units. However, as the assessee was not in appeal, the deduction as affirmed by the tribunal was approved.


The hon'ble jurisdictional high court has clearly held that an eligible housing project u/s.80-IB(10) is the whole project, so that it either qualifies, or not so, there-under, in terms of the relevant provision. Accordingly, either the profits derived from a project would be subject to deduction under the provision, i.e., wholly, or not so, and there is no scope for deduction on a proportionate basis, i.e., as attributable to the residential area in the facts of that case, finding the same as without basis in law. It accordingly approved the deduction qua the profits of the entire project. The ratio of the said decision is squarely applicable in the facts of the case. Each of the conditions of s. 80-IB(10) is a qualifying condition, and is to be independently satisfied. There is, accordingly, no concept of pro rata deduction where a condition is partly satisfied. The principle that quantification follows eligibility is axiomatic. We are, thus, in principle, in complete agreement with the Revenue that the prescription and mandate of the decision in Brahma Associates (supra) does not admit of proportionate deduction in-as-much as either housing project qualifies, or not so, under s.80-IB(10).
4.4 We may next consider the condition of section 80-IB(10)(c), reproducing the provision itself, which reads as under:
'Deduction in respect of profits and gains from certain industrial undertakings other than infrastructure development undertakings.
80-IB. (1) Where the gross total income of an assessee, being a Developer, includes any profits and gains derived by an undertaking or an enterprise from any business of developing a Special Economic Zone, notified on or after the 1st day of April, 2005 under the Special Economic Zones Act, 2005, there shall, in accordance with and subject to the provisions of this section, be allowed, in computing the total income of the assessee, a deduction of an amount equal to one hundred per cent of the profits and gains derived from such business for ten consecutive assessment years.
	 
	(2 & 3)**
	**
	**


(10) The amount of deduction in the case of an undertaking developing and building housing projects approved before the 31st day of March, 2007 (*) by a local authority shall be hundred per cent of the profits derived in the previous year relevant to any assessment year from such housing project if,—
	(a)
	 
	such undertaking has commenced or commences development and construction of the housing project on or after the 1st day of October, 1998 and completes such construction,-

	(i)
	 
	in a case where a housing project has been approved by the local authority before the 1st day of April, 2004, on or before the 31st day of March, 2008;

	(ii)
	 
	in a case where a housing project has been, or, is approved by the local authority on or after the 1st day of April, 2004, within four years from the end of the financial year in which the housing project is approved by the local authority.

	
	 
	Explanation. - For the purposes of this clause,—

	(i)
	 
	in a case where the approval in respect of the housing project is obtained more than once, such housing project shall be deemed to have been approved on the date on which the building plan of such housing project is first approved by the local authority;

	(ii)
	 
	the date of completion of construction of the housing project shall be taken to be the date on which the completion certificate in respect of such housing project is issued by the local authority;

	(b)
	 
	the project is on the size of a plot of land which has a minimum area of one acre:

	
	 
	Provided that nothing contained in clause (a) or clause (b) shall apply to a housing project carried out in accordance with a scheme framed by the Central Government or a State Government for reconstruction or redevelopment of existing buildings in areas declared to be slum areas under any law for the time being in force and such scheme is notified by the Board in this behalf;

	(c)
	 
	the residential unit has a maximum built-up area of one thousand square feet where such residential unit is situated within the city of Delhi or Mumbai or within twenty-five kilometres from the municipal limits of these cities and one thousand and five hundred square feet at any other place; and

	(d)
	 
	the built-up area of the shops and other commercial establishments included in the housing project does not exceed five per cent of the aggregate built-up area of the housing project or two thousand square feet, whichever is less.'


[(*) '2008' by Finance (No.2) Act, 2009, w.r.e.f 01.04.2009, i.e., A.Y. 2009-10 onwards]
As would be apparent from a close reading of clause (c) to s. 80-IB, it does not, in terms, provide a condition as to the area qua 'each' or 'all' or 'every' residential unit comprised in the housing project. It does not, it may be noted, refer thereto - which is the first time the word 'residential unit' is mentioned in the provision, in plural terms. We state so as these would indicate or signify that the condition of clause (c) is to be necessarily complied by all such units. Further, correspondingly, there is, in contradistinction, i.e., to the other clauses of section 80-IB(10), no reference to the word 'project' or 'housing project' in clause (c). As its plain reading, i.e., upon giving a fair look at the provision and due regard to the language employed, conveys, the qualification stipulated thereby is not with reference to the housing project per se, but to the residential unit comprised therein. Further, the condition is a condition precedent for the deductibility of the entire profit of the relevant housing project, as is the character of each of the conditions set out per the other clauses, being clauses (a), (b) and (d) of the provision. Accordingly, where any of the conditions per the said clauses of s. 80-IB(10), i.e., other than clause (c), which are with reference to the project, is not satisfied, no part of the profit derived there-from would be eligible for deduction u/s. 80-IB(10). As regards the mandate of clause (c) of the provision, the satisfaction of the condition of s. 80-IB(10)(c) would have to be seen independently for each residential unit. As such, every individual residential unit that satisfies the prescription of s. 80-IB(10)(c), would stand to be regarded as a part of the eligible undertaking/project, and the profit of the project attributable thereto deductible u/s. 80-IB(10). That is to say, all the profits of the housing project which otherwise satisfies the conditions of section 80-IB(10), as referable to the residential units having a maximum built-up area as prescribed per clause (c), would qualify for deduction there-under, to the exclusion of other residential units. The deduction u/s.80-IB(10) would thus have to be computed or arrived at in two steps. Firstly, that derived from the eligible housing project, and then that part thereof as attributable to the residential units satisfying the condition of section 80-IB(10)(c). This is in fact what the tribunal has advocated per the several decisions referred to in its order dated 28.09.2012 supra, i.e., in the assessee's case for A.Y. 2007-08.
4.5 Before parting with our order, we may also clarify another aspect of the matter. The ld. AR, Shri S. C. Tiwari, upon being apprised that we are not inclined to treat the matter as covered in view of the decision by the hon'ble jurisdictional high court in Brahma Associates (supra), would contend that in that case the assessee would also claim deduction qua the residential units admittedly not satisfying the test of section 80-IB(10)(c), in view of the subsequent amendment to section 80-IB(10) by way of insertion of clauses (e) and (f) thereto; the restriction of its claim by the assessee in the first place being only by way of a concession. The argument presupposes that such a plea is permissible. There is we are afraid no concept of bargain plea under the Indian tax jurisprudence. Be that as it may, we shall consider the plea on its merits. Our decision on merits clearly negates such a view, i.e., as being canvassed. Rather, we consider the argument as not maintainable at the threshold. Our order being appealable, it would only be fair to state our reasons for so considering. Firstly, the assessee is not in appeal. In fact, the dispute all through was confined to the eligibility of the assessee's housing project 'Ekta Medows' to deduction u/s.80-IB(10); the Revenue itself stating that, if found to be so, the entire profits of the project would be eligible for deduction there-under (also refer para 4.1 above). Thirdly, clauses (e) and (f) of the provision stand inserted by Finance Act (No.2), 2009 w.e.f. 01.04.2010. Even as clarified by the hon'ble court in Brahma Associates (supra), with reference to the insertion of clause (d) in the provision, the same would be prospective and not retrospective. The same accordingly would have no bearing for the current year.
The decision in summation
5. We, faced with the decision by the hon'ble jurisdictional high court in the case of Brahma Associates (supra), which is even otherwise binding on us, proceeded by firstly examining the Revenue's reliance thereon, to find it as valid. The hon'ble high court, upon being called upon to examine the provision of section 80-IB(10) with reference to the ingredients of an eligible 'housing project', a term which stands not defined under the Act, clarified that the 'housing project' as contemplated is only a housing project as approved by the local authority, to which (approval) the provision refers to, so that the same, where not violative of any of the conditions listed in the provision, as with regard to the extent of commercial user (which condition did not exist in the provision as it stood at the relevant time), could not be imposed by judicial diktat. Further, the project, as approved, is a single project, which either satisfies the conditions enlisted in the provision or not. There was therefore no scope for bifurcating it's profits into that subject to deduction there-under and not so. The following words capture the decision, which follows a comprehensive discussion on the various aspects, and in harmony and agreement with it's understanding, of the matter: (refer para 31 at pgs. 302-303, also catch notes at pgs. 290-291)
'Section 80-IB(10) allows deduction to the entire project approved by the local authority and not to a part of the project. If the conditions set out in section 80-IB(10) are satisfied, then deduction is allowable on the entire project approved by the local authority and there is no question of allowing deduction to the part of the project.' [Emphasis Ours]
That the same is rendered upon examining the provision in a different context would be of no moment, which though prevailed with the tribunal in the case of Ekta Housing (P.) Ltd. (supra) (copy on record) in-as-much as it is trite law that it is the ratio of the decision which is binding and has precedent value. The said order by the tribunal, in-so-far as it does not state any legal reasons for so deviating, is, with respect, clearly inconsistent with the express and clear verdict by the hon'ble jurisdictional high court as extracted here-in-above. The other decisions by the tribunal being relied upon by the assessee, rendered without considering the decision by the hon'ble court in Brahma Associates (supra), are also thus apparently in conflict therewith in-as-much as the same opine in favour of deduction, which extends to the entire profit of the project, with reference to the profit attributable to the residential units satisfying the condition of section 80-IB(10)(c), i.e., to a part of the project. The proposition is even otherwise inconsistent with the fundamental principle that any deduction is subject to eligibility, i.e., satisfaction of each of the conditions precedent. Further, our reading of those decisions by the tribunal, did not exhibit any discussion on or an interpretation of section 80-IB(10)(c), as indeed was also the case for the judgment by the hon'ble court in Brahma Associates (supra).
The provision is accordingly examined closely, to find clause (c) as worded differently from the other clauses of section 80-IB(10), setting forth the conditions precedent for the eligibility to deduction of the profits of the project. The said clause, on a fair construction, was found to contain a condition with reference to the residential unit comprising the housing project. The condition, by necessary implication, applies to all the residential units of the housing project. The converse, however, cannot be said to hold, so that only such housing project, all the residential units comprising which satisfy the condition of section 80-IB(10)(c), is an eligible project. The word 'project', clearly mentioned in each of the other clauses, is conspicuous by its absence in clause (c). That is, s. 80-IB(10)(c) represents a condition precedent qua the residential unit comprising the housing project and not qua the project; its language not admitting of such a view. We may though at once clarify that the decision by the hon'ble court being binding, we would not have for a moment hesitated to hold otherwise if we found anything to so suggest in the decision in Brahma Associates (supra), which is sans any reference to s. 80-IB(10)(c), or if that meaning or intention was found expressed in its plain language; it being trite that there is no equity about tax and there is no room for intendment, so that one has to look fairly at the language used, even as exhorted time and again by the apex court. Also, fiscal statutes are to be strictly interpreted, and so are the exemption provisions. It is only once an entity or income, which is the subject matter of exemption, is found, on such construction, to be within the ambit of the provision, that a liberal approach is to be adopted toward effectuating the object of the provision, for which we may refer to Bajaj Tempo Ltd. v. CIT [1992] 196 ITR 188/62 Taxman 480 (SC) relied upon by the tribunal in the various orders, as far as appears on a reading of their extracts as listed in the tribunal's order for A.Y. 2007-08 (supra). The interpretation is also in accord with a purposive and liberal approach, advocated by the apex court in, inter alia, Bajaj Tempo Ltd. (supra). The provision being an incentive provision, toward promoting the growth of affordable housing in the country, the construction enables the same, while at the same time operating to exclude the extension of the incentive to housing that is not covered or targeted by the provision, as sought to be included by the ld. AR. Again, it is trite law that the benefit of any ambiguity, if any, in the language of the provision, so that two reasonable views are permissible, is to go to the tax payer.
We may clarify that our decision, even as sought to be emphasized earlier, despite approving the proportionate deduction, i.e., w.r.t. section 80-IB(10)(c), is, for the reasons afore-stated, thus not in conflict with the decision by the hon'ble jurisdictional high court in Brahma Associates (supra). The deduction toward the residential units satisfying the condition of s. 80-IB(10)(c), arrived at on a proportionate basis, is therefore upheld.
6. In the result, the Revenue's appeals are dismissed.
RANJAN 

*In favour of assessee.
IT/ILT : Word 'used' as specified in article 5 of Indo USA DTAA clarifies usage of an installation or structure for exploration of natural resources and if it was so used for a period of 120 days in 12 months, only then it can be considered as PE in India and not merely being ready for use
■■■
[2014] 51 taxmann.com 384 (SC) 
SUPREME COURT OF INDIA
Director of Income-tax, (International Taxation)
v.
R & B Falcon Offshase Ltd.*
ANIL R. DAVE AND UDAY UMESH LALIT, JJ. 
SPECIAL LEAVE TO APPEAL (CIVIL) NOS. 14430, 14702 & 14861 OF 2014†
SEPTEMBER  12, 2014 
Section 9 of the Income-tax Act, 1961, read with article 5 of Double Taxation Avoidance Agreement between India and USA - Income - Deemed to accrue or arise in India (Permanent Establishment) - High Court by impugned order concluded that word 'used' as specified in article 5 of Indo-USA DTAA clarifies usage of an installation or structure for exploration of natural resources and if it was so used for a period of 120 days in 12 months, only then it could be considered as PE in India and not merely being ready for use - Revenue sought leave to withdraw special leave petition filed by it against impugned order, to file review petition before High Court - Whether special leave petition was, accordingly, dismissed as withdrawn - Held, yes [In favour of assessee] 
CASE REVIEW
 
DIT (International Taxation) v. R & B Offshore Ltd. [2014] 44 taxmann.com 400/223 Taxman 266 (Uttarakhand)[SLP dismissed.]
P.S. Patwalia, ASG, Ms. A. Subhashini, Mrs. Anil Katiyar and S.A. Haseeb Advs.  for the Petitioner. Ms. Sharddha, Adv.  for the Respondent.
ORDER
 
1. The learned ASG appearing on behalf of the petitioner seeks leave to withdraw this Special Leave Petition with permission to file Review Petition before the High Court.
2. Permission to withdraw the Special Leave Petition is granted with the above liberty.
3. The Special Leave Petition is, accordingly, dismissed as withdrawn.
■■ 

*In favour of assessee.
†Arising out of order of High Court of Uttarakhand in DIT v. R & B Falcon Offshore Ltd. [2014] 44 taxmann.com 400/223 Taxman 266 (Uttarakhand). 
IT : Booking of a flat which is going to be constructed by a builder has to be considered as a case of 'construction of flat' and not purchase of flat for purpose of section 54
■■■
[2014] 52 taxmann.com 527 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'F'
Farida A. Dungerpurwala
v.
Income-tax Officer*
H.L. KARWA, PRESIDENT 
AND B.R. BASKARAN, ACCOUNTANT MEMBER 
IT APPEAL NO. 5169 (MUM.) OF 2010
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  12, 2014 
Section 54 of the Income-tax Act, 1961 - Capital gain - Profit on sale of property used for residence (Construction of new house) - Assessment year 2006-07 - Whether booking of a flat, which is going to be constructed by a builder, has to be considered as a case of "construction of flat" and not purchase of flat - Held, yes - Whether deduction under section 54 is available only if assessee constructs a new house within three years after date of transfer - Held, yes - Whether where assessee had booked a house with builder prior to date of transfer of original house, she was not entitled to claim deduction under section 54 in respect of cost of new flat - Held, yes [Paras 13 and 14] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee sold a residential flat in October, 2005 for certain amount and claimed deduction under section 54 in respect of cost of new flat.

	■ 
	 
	The Assessing Officer noticed that the assessee had booked a flat in a project in December, 2002 in the joint name of assessee and her relative and she obtained possession of the new flat in December, 2004.

	■ 
	 
	The Assessing Officer did not accept the assessee's contention that the date of possession of new house should be taken as the date of purchase and rejected claim for deduction under section 54.

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the decision of the Assessing Officer.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	There is no dispute with regard to the fact that the assessee can purchase a new house within one year before the date of transfer of the original residential house in order to avail of deduction under section 54. The said deduction is also available if a new house:

	(a) 
	 
	is purchased within two years after the date on which the transfer of original house took place, or

	(b) 
	 
	is constrcuted within a period of three years after the date on which the transfer took place. [Para 7]

	■ 
	 
	Thus, it is seen that the statute has prescribed different time limits for "purchase of a new house" and for "construction of a new house". There should not be any dispute that the expressions "purchase" and "construction" denotes two different kinds of actions. The deduction is available only if a new house is purchased within one year before the date of transfer of the original residential house. Thus, if a new house is constructed within one year prior to the date of transfer of the original residential house, the deduction under section 54 is not available.

	■ 
	 
	In the instant case, the assessee along with her relative has entered into an agreement on 4-12-2002 with a builder. As per the registered sale agreement, the builder shall construct residential apartments on a piece of land and allot a specified flat to the assessee. As per the agreement, the builder constructed the residential apartments and finally handed over the possession on 4-12-2004. [Para 9]

	■ 
	 
	The ratio laid down in the several cases clearly show that the booking of a flat which is going to be constructed by a builder has to be considered as a case of "construction of flat". The deduction under section 54 is available only if the assessee constructs a new house within three years after the date of transfer. In the instant case, the assessee has constructed a house prior to the date of transfer of original house, in which case, the assessee is not entitled to claim deduction under section 54 in respect of the cost of new flat. [Para 13]

	■ 
	 
	In view of the foregoing discussion, the assessee has not fulfilled the conditions prescribed under section 54. Accordingly, the decision taken by the Commissioner (Appeals) is upheld. [Para 14]


CASE REVIEW
 
CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom.); Asstt. CIT v. Sunder Kaur Sujan Singh [2005] 3 SOT 206 (Mum.) and Kishore H. Galaiya v. ITO  [2012] 137 ITD 229 taxmann.com 11 (Mum.) (para 13) followed.
CASES REFERRED TO
 
CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom.) (para 3), Asstt. CIT v. Sunder Kaur Sujan Singh [2005] 3 SOT 206 (Mum.) (para 11) and Kishor H. Galaiya v. ITO [2012] 137 ITD 229/24 taxmann.com 11 (Mum.) (para 12).
Chetan A. Karia  for the Appellant. Rajneesh K. Arvind  for the Respondent. 
ORDER
 
B.R. Baskaran, Accountant Member - The appeal of the assessee is directed against the order dated March 29, 2010 passed by the learned Commissioner of Income-tax (Appeals)-25, Mumbai and it relates to the assessment year 2006-07. The assessee is aggrieved by the decision of the learned Commissioner of Income-tax (Appeals) in confirming the rejection of claim for deduction under section 54 of the Act made by the assessee in her return of income.
2. The assessee sold a residential flat on October 10, 2005 for a sum of Rs.28,50,000. The assessee claimed a sum of Rs. 14,33,450 as deduction under section 54 in respect of cost of a new flat. The Assessing Officer noticed that the assessee had booked a flat in a project as per the sale agreement registered on December 4, 2002 for a consideration of Rs.31,20,000. The assessee paid the above said consideration in installments. It is noticed that the flat was booked in the joint names of the assessee and her relative. According to the assessee, she obtained possession of the new flat on December 4, 2004. Before the Assessing Officer, the assessee submitted that the new flat should be considered as having purchased only on December 4, 2004, i.e., on the date on which he obtained possession. Under section 54 of the Act, the cost of new house purchased within one year prior to the date of sale of original residential house is also eligible for deduction. It appears that the cost of new flat worked out to about Rs.34.86 lakh and the assessee claimed 50 per cent. of her share therein as deduction under section 54 of the Act.
3. The Assessing Officer did not accept the contentions of the assessee that the date of possession of new house should be taken as the date of purchase. The Assessing Officer placed strong reliance on the decision of the jurisdictional High Court rendered in the case of CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom) with the following observations :
"As stated in the aforesaid paragraphs the Bombay High Court in the case of CIT v. Mrs. Hilla J.B. Wadia [1995] 216 ITR 376 (Bom) has held that, what one has to see is whether the assessee has acquired a right to a specific flat in such a building which is being constructed by the society and whether she has made a substantial investment within the prescribed period which will entitle her to obtain possession of that flat so constructed. The Board has stated in the circular that when an allotment letter is issued to an allottee under this scheme on payment of the first instalment of the cost of construction, the allotment is final unless it is cancelled. The allottee, thereupon, gets title to the property on the issuance of the allotment letter and the payment of instalments is only a follow up action and taking delivery of possession is only a formality."
4. Accordingly, the Assessing Officer rejected the claim for deduction under section 54 of the Act.
5. The learned Commissioner of Income-tax (Appeals) also confirmed the decision of the Assessing Officer with the following observations :
"....The fact of having executed the agreement by way of registering the same on December 4, 2002 is not in dispute. The claim of the appellant that as per clause 14 of the agreement builder can terminate the agreement on non-payment of instalments, in the case of appellant is not found to be implemented though the appellant is found having defaulted the payment of instalments on certain occasions. The relevant and effective material facts are that the agreement was complete on all respects when it was executed by way of registering the same and the appellant paid earnest money and agreed to make the payment of instalments on the dates as mentioned in the agreement itself. Therefore, for the purpose of claiming deduction under section 54 of the Income-tax Act, the purchase of another property one year before the sale of property has to be construed from the date of execution of agreement through registration and not from the date of possession as claimed by the appellant. Therefore, I do not find any infirmity in the action of the Assessing Officer in disallowing exemption under section 54 of the Income-tax Act on capital gains on the sale of another property made much beyond the prescribed period of time as per the provisions of section 54 of the Income-tax Act."
6. Aggrieved, the assessee has filed this appeal before us.
7. We have heard the rival contentions and perused the record. The learned authorised representative reiterated the contentions that were made before the tax authorities, viz., the date of possession should be considered as the date of purchase of new house, since the assessee obtained a habitable house only on the date of possession. On the contrary, the learned Departmental representative placed strong reliance on the orders of the tax authorities. There is no dispute with regard to the fact that the assessee can purchase a new house within one year before the date of transfer of the original residential house in order to avail of deduction under section 54 of the Act. The said deduction is also available if a new house.
	(a) 
	 
	is purchased within two years after the date on which the transfer of original house took place, or

	(b) 
	 
	is constructed within a period of three years after the date on which the transfer took place.


8. Thus, it is seen that the statute has prescribed different time limits for "purchase of a new house" and for "construction of a new house". There should not be any dispute that the expressions "purchase" and "construction" denotes two different kinds of actions. The deduction is available only if a new house is purchased within one year before the date of transfer of the original residential house. Thus, if a new house is constructed within one year prior to the date of transfer of the original residential house, the deduction under section 54 is not available.
9. In the instant case, the assessee along with her relative has entered into an agreement on December 4, 2002 with a builder. As per the registered sale agreement, the builder shall construct residential apartments on a piece of land and allot a specified flat to the assessee. As per the agreement, the builder constructed the residential apartments and finally handed over the possession on December 4, 2004. The moot question is whether the transaction of entering into an agreement with a builder for purchase of a flat that is going to be constructed is a case of "purchase" or "construction".
10. In this regard, we may gainfully refer to the decision rendered by the hon'ble Bombay High Court in the case of Mrs. Hilla J.B. Wadia (supra) wherein the hon'ble High Court has held that it is a case of "Construction". Following observations made by the High Court are relevant here (page 380) :
"In the present case, the assessee had transferred the property in which she had a half share and which was being used for the purpose of her residence to the society. The question is whether she can be said to have constructed a house property for the purpose of her residence within a period of two years from that date. This provision will have to be construed in the context of the manner in which such residential properties are now being constructed in a city like Bombay where, looking into the cost of land, co-operative housing societies are being formed for constructing a building in which flats are allotted to the members. This must also be viewed as a method of constructing residential tenements."
11. An identical question, i.e., whether the booking of flat with a builder is to be considered as a case of "purchase" or "construction" was examined by the Mumbai Bench of the Tribunal in the case of (Asst.) CIT v. Sunder Kaur Sujan Singh [2005] 3 SOT 206 (Mum) and the Bench came to the conclusion that it was a case of "Construction". The relevant observations are extracted below :
"The condition laid down in the case of purchase of the residential house is that the house must have been purchased one year prior to the sale of the capital asset or two years subsequent thereto. In the case of a residential house the condition laid down is that the residential house must have been constructed within three years after the sale of the capital asset. Therefore, for proper application of this section it has to be seen whether it is a purchase or a construction in the above case. Vide Board's Circular No. 471, dated October 15, 1986 it has been explained that to qualify investment for construction under section 54F the crucial date is the date of allotment of flat by DDA and payment of instalment was only a follow-up action and taking possession of the flat is only a formality, of course, instalments have to be paid by the allottee as per the schedule fixed by the DDA. As per Board's Circular No. 672, dated December 16, 1993 the Board after referring to the abovementioned Circular No. 471 extended the facility of exemption under sections 54 and 54F in respect of allotment of flats/house by co-operative societies and other institutions, and the allotment and construction of the flat by co-operative societies and other institutions are to be considered in similar manner for the purpose of allowing exemption under section 54. The above circulars are binding on the Revenue authorities under section 119 of the Act. Since the flat has been allotted to the assessee by the builder who would fall in the category of other institutions mentioned in the circulars, it has to be taken as a case of construction of the residential flat and not as a purchase of a residential flat."
12. Another Mumbai Bench of the Tribunal has also considered an identical question in the case of [Kishore H. Galaiya v. ITO [2012] 137 ITD 229/24 taxmann.com 11 (Mum)] and has expressed identical view. The relevant observations are extracted below :
"6.1 In the present case, the assessee sold the old residential house on March 7, 1996 and the long-term capital gain arising on this account was Rs. 9,98,411. The assessee had booked a new residential flat with the builder jointly with his wife for a sum of Rs. 35,00,000. The assessee had paid booking amount of Rs. 1,00,000 to the builder before the due date of filing of the return of income under section 139(1) for the assessment year 2006-07 and the balance amount had been paid in instalments after the said date. The total amount paid by the assessee to the builder was Rs. 14,62,500 till February 16, 2009. In the back drop of this factual position, it is required to be seen whether the assessee had fulfilled the conditions of section 54 of the Act so as to make him eligible for claim of exemption under section 54 of the Act. The first condition is that the capital gain should have been invested in the purchase of new residential house within a period of two years from the date of transfer or for construction of new residential house within a period of three years from the date of transfer. In the present case, the assessee had booked the new flat with the builder and as per agreement, the assessee was to make payment in instalments and the builder was to handover the possession of the flat after construction. It has therefore to be considered as a case of construction of new residential house and not purchase of flat. This position has been clarified by the CBDT in Circular No. 472 dated December 16, 1993 in which it has been made clear that the earlier Circular No.471 dated October 15, 1986 in which it was stated that acquisition of flat through allotment by DDA has to be treated as a construction of flat would apply to co-operative societies and other institutions. The builder would fall in the category of other institutions as held by Mumbai Bench of the Tribunal in the case CIT (Asst.) v. Sunder Kaur Sujan Singh Gadh (Smt.) [2005] 3 SOT 206 (Mum) and therefore booking of the flat with the builder has to be treated as construction of flat by the assessee. Thus, in the present case, the period of three years would apply for construction of new house from the date of transfer of the old flat."
13. The ratio laid down in the abovesaid cases clearly show that the booking of a flat which is going to be constructed by a builder has to be considered as a case of "construction of flat". We have already noticed that the deduction under section 54 is available only if the assessee constructs a new house within three years after the date of transfer. In the instant case, the assessee has constructed a house prior to the date of transfer of original house, in which case, the assessee is not entitled to claim deduction under section 54 of the Act in respect of the cost of new flat.
14. In view of the foregoing discussions, we are of the view that the assessee has not fulfilled the conditions prescribed under section 54 of the Act. Accordingly we uphold the decision taken by the learned Commissioner of Income-tax (Appeals) on the reasons discussed supra.
15. In the result, the appeal filed by the assessee is dismissed.
VARSHA 

*In favour of revenue.
IT : In case of film/television serial, cost of production is to be treated as stock in trade and expenditure on abandoned film or teleserial is to be allowed as business expenditure
■■■
[2015] 53 taxmann.com 33 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'D'
Income-tax Officer
v.
Rajnandini Entertainment Ltd.*
B.R. BASKARAN, ACCOUNTANT MEMBER 
AND SANJAY GARG, JUDICIAL MEMBER 
IT APPEAL NO. 292 (MUM.) OF 2013
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  12, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Expenditure on abandoned teleserial) - Assessment year 2009-10 - Whether in case of film/teleserial, cost of production is to be treated as stock-in-trade and expenditure on abandoned film or teleserial is to be allowed as business expenditure - Held, yes [Para 5] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company was engaged in production of Hindi teleserials. It had written off cost of production of a abandoned teleserial as revenue expenditure.

	■ 
	 
	The Assessing Officer disallowed the said write off and further held that even the claim of the assessee was premature inasmuch as the Prasar Bharti had rejected the said teleserial on 22-1-2010 and, hence, the said loss was pertaining to the subsequent year.

	■ 
	 
	On appeal, the Commissioner (Appeals) allowed the claim of the assessee holding that in case of abandoned film or television serial, the expenditure was to be allowed as business expenditure.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	From the findings of the Commissioner (Appeals) it may be observed that the Commissioner (Appeals), in the light of various case law, has held that in case of film/television serial, the cost of production is to be treated as stock-in-trade and further that in case of abandoned film or teleserial the expenditure is to be allowed as business expenditure. The Commissioner (Appeals) has further rightly observed that the cost of production was written off by the assessee as per the market value of the serial as on the said date. The said calculated/assessed market value had nothing to do with the further rejection of the proposal of the assessee by the Doordarshan vide letter dated 22-1-2010 which ultimately resulted in treating the cost at nil. There is no infirmity in the order of the Commissioner (Appeals) on the above findings. Hence, there is no merit in the appeal of the revenue and the same is accordingly dismissed. [Para 5]


Sanjeev Jani, DR  for the Appellant. Vikas Vohra for the Respondent.
ORDER
 
Sanjay Garg, Judicial Member - The present appeal has been filed by the Revenue against the order of the Commissioner of Income-tax (Appeals) (hereinafter referred to as CIT (A)) dated October 31, 2012 relevant to the assessment year 2009-10.
2. The Revenue has contested the action of the learned Commissioner of Income-tax (Appeals) in allowing the write off of cost of production of television serial as abandoned stock in trade amounting to Rs. 40,06,707.
3. The brief facts are that the assessee is engaged in production of Hindi teleserials. During the assessment proceedings the Assessing Officer (hereinafter referred to as the AO) noted that the assessee had debited the cost of production amounting to Rs. 40,06,707 on account of expenses pertaining to teleserial "Kahkashan" which had not been telecasted during the year. The Assessing Officer found that there was no corresponding sale or revenue earned against the said teleserial "Kahkashan", whereas the assessee had debited the said amount of Rs. 40,06,707 out of the opening stock of production at Rs. 79,58,707 and the balance of Rs. 39,52,000 was carried forward. The Assessing Officer observed that the Prasar Bharti had rejected the said teleserial by communication dated January 22, 2010. Hence, the said loss was pertaining to the assessment year 2010-11 and not business loss pertaining to the current assessment year, i.e., 2009-10. He therefore held that even the claim of the assessee was premature. He therefore disallowed the said write off of Rs. 40,06,707.
4. In the first appeal, it was submitted before the learned Commissioner of Income-tax (Appeals) that the amount of Rs. 40,06,707 was debited to the profit and loss account on account of reduction in the value of closing stock based on market value of the said serial, as the said serial was rejected by the Doordarshan and had become stale with the passage of time. It was also submitted that the said serial was produced for Doordarshan in the financial year 2006-07 but due to delay in production of the certain episodes of the serial, the said episodes were rejected by the Doordarshan and were not telecasted. Due to the abovesaid rejection of the episodes and with the passage of time, the cost of the teleserials got reduced and was assessed as per market value at Rs. 39,52,000. A fresh proposal was submitted to the Doordarshan for selling the said teleserials at reduced cost of Rs. 39,52,000 but the said proposal was again rejected by the Doordarshan vide letter dated January 22, 2010 and hence the value of the stock was declared at nil on March 31, 2010. The learned Commissioner of Income-tax (Appeals), after considering the relevant facts on the file, allowed the appeal of the assessee. The relevant observations of the learned Commissioner of Income-tax (Appeals), for ready reference, are reproduced as under :
"1.3 I have considered the facts and perused the material on record. It is seen that the appellant is predecessor of teleserials. In the case of film/television serial, the cost of production is to be treated as stock-in-trade ; hence, the cost of production of abandoned films/teleserials can be written off as revenue expenditure. The Assessing Officer has disallowed the cost of production on the ground that claim is premature. However it is seen that the teleserials was rejected by the Doordarshan for technical reason which was approved in 2007. This serial was to be aired or telecasted in the financial year 2007-08. It is also noticed that the appellant has shown the cost of tele-serials as stock-in-trade and also reduced the cost on market value from closing stock. In case of abandoned film or television serial, the expenditure is to be allowed as business expenditure as laid down in the decision in the case of Rajesh Khanna v Asst. CIT (I. T. A. No. 4804/Bom/2000-assessment year 1992-93 D-Bench Mumbai dated January 17, 2003) as well as in the case of Asst. CIT v. J Radical Entertainment (I) Pvt. Ltd. (I. T. A. No. 4550/M/2004-assessment year 1998-98 dated January 31, 2007) and Asst. CIT v. Dream Merchants Enterprise (I. T. A. Nos. 3243 and 3245/M/2009 assessment years 2006-07 and 2004-05 dated February 9, 2010) and Asst. CIT v. Rajiv Tolani (I.T. A. No. 633/Mum/2010 assessment year 2006-07 dated September 30, 2010) and ITO v. Rajiv Tolani (I. T. A. No. 2522/Mum/ 2010 assessment year 2007-08 dated April 27, 2011) wherein following the ratio of decision in the case of Rajesh Khanna and the above decisions, disallowance made on account cost of abandoned films were deleted. The act of rejection of teleserials amounts to abandon of teleserials. In the light of the above facts, the issue under consideration is squarely covered in favour of the appellant by the aforesaid decision of the hon'ble Tribunal. The case law as relied on by the authorised representative as discussed in the above paras also support his view as the claim is allowable as business expenses. Therefore, respectfully following the aforesaid decisions, the disallowance made on account of cost of rejected/abandoned teleserial "Kahkashan" as written off is directed to be allowed as business expenditure. Accordingly, this ground of the appeal is allowed."
5. From the above reproduced findings of the learned Commissioner of Income-tax (Appeals) it may be observed that the learned Commissioner of Income-tax (Appeals), in the light of various case law, has held that in case of film/television serial, the cost of production is to be treated as stock in trade and further that in case of abandoned film or teleserial the expenditure is to be allowed as business expenditure. The learned Commissioner of Income-tax (Appeals) has further rightly observed that the cost of production was written off by the assessee as per the market value of the serial as on the said date which was calculated at Rs. 39,52,000. The said calculated/ assessed market value of Rs. 39,52,000 had nothing to do with the further rejection of the proposal of the assessee by the Doordarshan vide letter dated January 22, 2010 which ultimately resulted in treating the cost at nil. We do not find any infirmity in the order of the learned Commissioner of Income-tax (Appeals) on the above findings. Hence, there is no merit in the appeal of the Revenue and the same is accordingly dismissed.
VARSHA 

*In favour of assessee.
IT : Where assessee was prosecuting proceedings for approval under section 12AA bona fidely before wrong forum, a delay of 2353 days in filing appeal against impugned order denying registration was to be condoned
IT: Where assessee's application seeking registration under section 12AA was rejected, matter was to be remanded back for disposal afresh giving one more opportunity to assessee to produce all details as required by Commissioner
■■■
[2015] 54 taxmann.com 412 (Cochin - Trib.) 
IN THE ITAT COCHIN BENCH
Kadakkal Educational Trust
v.
Income-tax Officer*
N.R.S. GANESAN, JUDICIAL MEMBER 
AND CHANDRA POOJARI, ACCOUNTANT MEMBER 
IT APPEAL NOS. 75 ,348 OF 2013 AND 221 (COCH.) OF 2014
[ASSESSMENT YEAR 2007-08] 
SEPTEMBER  12, 2014 
Section 253, read with section 12AA, of the Income-tax Act, 1961 - Appellate Tribunal - Appeals to (Condonation of delay) - Assessment year 2007-08 - Whether where assessee was prosecuting proceedings for approval under section 12AA bona fidely before wrong forum, a delay of 2353 days in filing appeal against impugned order denying registration was to be condoned - Held, yes [Para 8] [In favour of assessee] 
Section 12AA of the Income-tax Act, 1961 - Charitable or religious trust - Registration procedure (Scope of) - Assessment year 2007-08 - Whether where Commissioner rejected assessee's application for registration on account of failure of assessee to produce certain material which was called for, matter was to be remanded back for disposal afresh giving one more opportunity to assessee to produce all details as required by Commissioner - Held, yes [Para 10] [Matter remanded] 
FACTS
 
	■ 
	 
	When registration was not granted to the assessee-educational trust, the assessee was advised to file successive applications for registration under section 12AA instead of challenging the order of the Commissioner before the Tribunal in a manner known to law. The assessee also filed writ petitions before the High Court and review application. The High Court permitted the assessee either to file a fresh application or to file an application to restore the earlier application which was dismissed provided the same was permitted under law.

	■ 
	 
	In compliance with the orders of the High Court, the Commissioner reposted hearing in respect of the application filed on 30-5-2007 which was originally dismissed on 26-9-2007. However, the Commissioner rejected the application once again by an order dated 24-10-2011 on the ground that the registration under section 12AA was already granted on the basis of the application filed by the assessee on 31-3-2010. Therefore, the earlier application for registration became null and void.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In view of the factual position it is obvious that the assessee was not leaving the matter and was in fact vigilant enough in prosecuting the proceedings for approval under section 12AA. Of course, the assessee was knocking wrong doors by prosecuting the proceedings bona fidely. The question arises for consideration is when the assessee was prosecuting the proceedings bona fidely before the wrong forums whether the delay of 2353 days in filing the appeal could be condoned or not.

	■ 
	 
	The Madras High Court in the case CIT v. K.S.P. Shanmugavel Nadar [1985] 153 ITR 596 (Mad.) had an occasion to consider an identical issue. The Madras High Court found that prosecuting a wrong remedy before the wrong forum is reasonable cause in not filing the appeal within the prescribed time limit. The Madras High Court found that bona fide prosecution of other remedies because of which the delay has occurred has to be taken into account. Accordingly, the Madras High Court condoned a delay of more than 20 years in filing the appeal. [Para 8]

	■ 
	 
	In view of the above, it is held that the assessee was prosecuting other remedies bona fidely before other forums and ultimately got succeeded in getting the registration before the Commissioner from the financial year 2010-11, therefore, there was a reasonable cause for not filing the appeal within the time. Accordingly, the delay of 2353 days is condoned and the appeal of the assessee is admitted. [Para 9]

	■ 
	 
	Coming to the merit of the case , the Commissioner rejected application of assessee on the failure of the assessee to produce certain material which was called for. The assessee apparently complied with the requirement of the Commissioner and registration was also granted from financial year 2010-11. Therefore, giving one more opportunity to assessee to produce all the details that may be required by the Commissioner may not prejudice the interests of the revenue. Thus, giving one more opportunity to the assessee to produce necessary details/materials before the Commissioner would definitely promote the cause of justice.

	■ 
	 
	Accordingly, without expressing any opinion on the merit of the application filed for registration under section 12AA, the impugned order of the Commissioner is set aside and the issue of registration under section 12AA is remanded back to the file of the Commissioner. [Para 10]


CASE REVIEW
 
CIT v. K.S.P. Shanmugavel Nadar [1985] 153 ITR 596/[1987] 30 Taxman 133 (Mad.) (para 9) followed.
CASES REFERRED TO
 
CIT v. Sanmac Motor Finance Ltd. [2010] 322 ITR 309 (Mad.) (para 5) and CIT v. K.S.P. Shanmugavel Nadar [1985] 153 ITR 596/[1987] 30 Taxman 133 (Mad.) (para 8).
Mr. Divya Ravindran  for the Appellant. M. Anil Kumar, CIT and Smt. Latha V. Kumar, Jr. Department for the Respondent.
ORDER
 
N. R. S. Ganesan, Judicial Member - All the appeals of the assessee are directed against the different orders of various authorities. I. T. A. No. 348/Coch/2013 and I. T. A. No. 221/Coch/2014 relate to registration under section 12AA of the Act as charitable institution. I. T. A. No.75/ Coch/2013 is against the regular assessment made by the Assessing Officer as confirmed by the Commissioner of Income-tax (Appeals). Therefore, we heard all the appeals together and disposed of the same by this common order.
2. Smt. Divya Ravindran, learned counsel for the assessee submitted that the assessee-trust is running educational institutions. The assessee- trust applied for registration under section 12AA of the Act on May 30, 2007 before the Commissioner of Income-tax, Trivandrum. The said application was rejected by an order dated September 26, 2007 which is under challenge before this Tribunal in I. T. A. No. 221/Coch/2014. Immediately after receipt of the order of rejection dated September 26, 2007, the assessee was wrongly advised to file another application for registration under section 12AA on July 30, 2007. When the said application was processed by the authorities, the assessee was also advised to file application for approval under section 10(23C) before the Chief Commissioner of Income-tax, Trivandrum. Eventually the assessee filed an application under section 10(23C) for approval on May 15, 2008. Since the application was filed for approval under section 10(23C), the application filed for registration under section 12AA for the second time on July 30, 2007 was redundant and the same was dismissed by the Chief Commissioner with the remarks "application withdrawn". Learned counsel further submitted that the assessee was advised to make another application for registration under section 12AA of the Act, accordingly, the third application was made for registration under section 12AA on March 31, 2010. This application was also rejected on September 30, 2010. On December 1, 2010, the assessee filed another application for registration under section 12AA complying with all the requirements as demanded by the Commissioner. Finally the Commissioner, by an order dated January 20, 2011 granted registration under section 12AA of the Act with effect from financial year 2010-11.
3. According to learned counsel, the assessee had also filed a writ petition before the Kerala High Court for earlier disposal of the application filed for registration under section 12AA on November 30, 2007. The High Court in W. P.(C) 28008 of 2009 by the judgment dated August 20, 2011 dismissed the petition stating that no application is pending before the Commissioner for disposal. Thereafter the assessee-trust filed application before the High Court to review its judgment in Review Petition No. 180 of 2011 in which the High Court permitted the assessee either to file a fresh application for registration under section 12AA or to seek appropriate remedy to restore the application, if permissible under the law. In compliance with the orders of the High Court the Commissioner reposted hearing in respect of the application filed on May 30, 2007 which was originally dismissed on September 26, 2007. However, the Commissioner rejected the application once again by an order dated October 24, 2011 on the ground that the registration under section 12AA was already granted on the basis of the application filed by the assessee on March 31, 2010. Therefore, the earlier application for registration becomes null and void. Against this order of the Commissioner dated October 24, 2011 the assessee filed appeal before this Tribunal in I. T. A. No. 348/Coch/2013.
4. Learned counsel further submitted that the assessee also filed a writ petition before the High Court in W. P.(C) No. 12755 of 2012 challenging the order of the Commissioner dated October 24, 2011. The High Court rejected the claim of the assessee on the ground that there is no provision in the Income-tax Act to restore an application which was already rejected. The assessee filed an appeal against the order of the learned single judge before the Division Bench of the High Court rejecting the writ petition in W. P.(C) No. 12755 of 2012. The Division Bench of the Kerala High Court by the judgment dated January 8, 2014 in W. A. No. 873 of 2013 found that there was no ground to interfere with the findings of the learned single judge. However, the Division Bench further clarified that if any appeal is filed before the Tribunal, the same shall be considered and disposed of untrammeled by any findings or observations made in the writ proceedings. This judgment of the Division Bench was further clarified by another judgment in I. A. No. 99 of 2014 dated February 4, 2014 clarifying that the disposal of the appeal shall not preclude the petitioner/assessee in prosecuting the appeal filed against the order passed under section 12AA of the Act before this Tribunal.
5. In view of the above facts, according to learned counsel, the assessee could not file appeal against the original order of rejection dated September 26, 2007. The assessee, according to learned counsel, was prosecuting wrong remedies before the Commissioner by filing successive applications and writ petition before the High Court. According to learned counsel, the assessee ought to have filed an appeal before this Tribunal against the order of the Commissioner dated September 26, 2007. Due to wrong advice and prosecuting wrong remedy before the wrong forum the assessee was prevented from filing appeal before this Tribunal, therefore, there was a delay of 2,353 days in filing the appeal before this Tribunal. Learned counsel submitted that the delay in filing the appeal may be condoned and the issue of registration may be remanded back to the file of the Commissioner for reconsideration in the light of the subsequent material that was filed before the Commissioner who granted registration from the financial year 2010-11 by an order dated March 31, 2010. Learned counsel placed reliance on the judgment of the Madras High Court in CIT v. Sanmac Motor Finance Ltd. [2010] 322 ITR 309 wherein delay of 1826 days was condoned.
6. We heard Smt. Latha V. Kumar, the learned Departmental representative also. The learned Departmental representative submitted that the first application for registration under section 12AA was filed by the assessee on July 30, 2007. The Commissioner of Income-tax, Trivandrum rejected the same by an order dated July 26, 2007 since the assessee did not comply with details called for by the Commissioner to prove the genuineness of its activity. The assessee filed another application on November 30, 2007. The same was dismissed as withdrawn since the assessee was prosecuting another application for approval under section 10(23C) before the Chief Commissioner. Thereafter the assessee filed the third application on March31, 2010 which was also rejected on September 30, 2010 since the assessee failed to file relevant material/document to substantiate the genuineness of its activities. Thereafter the assessee filed the fourth application for registration under section 12AA on December 1, 2010. On the fourth application, the Commissioner granted registration on January 29, 2011 with effect from financial year 2010-11. According to the learned Departmental representative the appeal filed by the assessee in I. T. A. No.221/Coch/2014 is an afterthought. The assessee has challenged the orders before the High Court and the High Court rejected the claim of the assessee to restore the application. Therefore, the appeal filed by the assessee cannot be entertained at this stage.
7. We have considered the rival submissions on either side and also perused the material available on record. The facts as narrated by learned counsel for the assessee are not in dispute. In fact, the learned Depart- mental representative endorsed the facts as narrated by learned counsel for the assessee. The assessee was advised to file successive applications for registration instead of challenging the order of the Commissioner dated September 26, 2007 before this Tribunal in a manner known to law. The assessee also filed writ petitions before the High Court and review application. The High Court permitted the assessee either to file a fresh application or to file an application to restore the earlier application which was dismissed provided the same is permitted under law. The Commissioner posted the petition for hearing as per the order of the High Court. The Commissioner rejected the prayer for restoration on the ground that there is no provision for restoration in the Income-tax Act. It is a fact that there is no provision in the Income-tax Act to restore an application already dismissed for registration under section 12AA of the Act. If at all the assessee is aggrieved by the order of the Commissioner it is for the assessee to challenge the same before the appellate forum. Without challenging that order, the assessee challenged the order of the Commissioner before the High Court by way of writ petition. The High Court rejected the writ petition on the ground that there is no provision for restoration of the application which was dismissed earlier. On the review petition filed by the assessee, the High Court permitted the assessee to file fresh application or to file application for restoration. The assessee filed fresh application and simultaneously filed another application for approval under section 10(23C) of the Act. Ultimately, the second application was also dismissed and the third application also ended with the same fate. However, the assessee was successful in getting the registration under section 12AA on the fourth application which was filed on December 1, 2010. The Commissioner granted registration on January 29, 2011 with effect from 2010-11.
8. In view of the above factual position it is obvious that the assessee was not leaving the matter and was in fact vigilant enough in prosecuting the proceedings for approval under section 12AA of the Act. Of course, the assessee was knocking wrong doors by prosecuting the proceedings bona fidely. The question arises for consideration is when the assessee was prosecuting the proceedings bona fidely before the wrong forums whether the delay of 2353 days in filing the appeal could be condoned or not ? This Tribunal finds that the Madras High Court in the case CIT v. K. S. P. Shanmugavel Nadar [1985] 153 ITR 596/[1987] 30 Taxman 133 had an occasion to consider an identical issue. The Madras High Court found that prosecuting a wrong remedy before the wrong forum is reasonable cause in not filing the appeal within the prescribed time limit. The Madras High Court found that bona fide prosecution of other remedies because of which the delay has occurred has to be taken into account. Accordingly, the Madras High Court condoned a delay of more than 20 years in filing the appeal.
9. In view of the above, this Tribunal is of the considered opinion that the assessee was prosecuting other remedies bona fidely before other forums and ultimately got succeeded in getting the registration before the Commissioner from the financial year 2010-11, therefore, this Tribunal is of the considered opinion that there was a reasonable cause for not filing the appeal within the time. Accordingly, the delay of 2353 days is condoned and the appeal of the assessee in 221/Coch/2014 is admitted.
10. Now coming to the merit of the case, the Commissioner rejected the application of the assessee on the failure of the assessee to produce certain material which was called for by letter dated July 10, 2007. This Tribunal is of the opinion that the assessee apparently complied with the requirement of the Commissioner and registration was also granted from financial year 2010-11. Therefore, giving one more opportunity to the assessee to produce all the details that may be required by the Commissioner may not prejudice the interests of the Revenue. This Tribunal is of the considered opinion that giving one more opportunity to the assessee to produce necessary details/materials before the Commissioner would definitely promote the cause of justice. Accordingly, without expressing any opinion on the merit of the application filed for registration under section 12AA the impugned order of the Commissioner dated September 26, 2007 is set aside and the issue of registration under section 12AA of the Act is remanded back to the file of the Commissioner. The Commissioner shall reconsider the issue on the basis of the material that may be filed by the assessee and hereafter decide the issue independently in accordance with law without being influenced by any of the observations made by this Tribunal in this order. In view of the above, appeal in I. T. A. No. 334/Coch/ 2013 becomes infructuous.
11. Now coming to appeal in I. T. A. No. 74/Coch/2013, this is a regular appeal filed by the assessee against the order of the Commissioner of Income-tax (Appeals) dated December 5, 2012 for the assessment year 2007-08. Since the issue of registration is remitted back to the file of the Commissioner, this Tribunal is of the considered opinion that the decision that may be taken by the Commissioner on the application filed by the assessee for registration under section 12AA would have an impact for the assessment year 2007-08. Therefore, this Tribunal is of the considered opinion that the appeal of the assessee for the assessment year 2007-08 has to be reconsidered by the Assessing Officer in the light of the order that may be passed by the Commissioner either granting or rejecting the registration under section 12AA of the Act. Accordingly, the order of the lower authorities for the assessment year 2007-08 in I. T. A. No. 75/Coch/ 2013 is set aside and the entire issue raised in the appeal is remitted back to the file of the Assessing Officer. The Assessing Officer shall reconsider the issue afresh in the light of the order that may be passed by the Commissioner for registration under section 12AA of the Act and thereafter decide the same in accordance with law after giving reasonable opportunity to the assessee. It is made clear that if it is found to have collected any capitation fees for admission of students, i.e., collection of any money over and above the prescribed fee fixed by the committee nominated by the State Government for admission of students the assessee is not entitled for registration under section 12AA and also not entitled for exemption under sections 11, 12 and 10(23C) of the Act.
12. In the result, appeals in I. T. A. No. 75/Coch/2013 and I.T.A. No. 221/ Coch/2014 are allowed for statistical purposes and appeal in I.T.A. No. 384/ Coch/2013 is dismissed.
SUNIL 

*Partly in favour of assessee.
IT : HC directs Chief CIT to examine whether assessee engaged in teaching music/dance is educational institution
■■■
[2015] 55 taxmann.com 518 (Calcutta) 
HIGH COURT OF CALCUTTA
Swar Sangam
v.
Chief Commissioner of Income-tax*
I.P MUKERJI, J. 
W.P. NO. 246 OF 2014
SEPTEMBER  12, 2014 
Section 10(23C) of the Income-tax Act, 1961 - Educational institutions (Music & dance Institute) - Assessee-trust ran an institution which trustees claimed to be an educational institution - Chief Commissioner denied exemption under section 10(23C)(vi) to assessee inter alia on ground that music, dance, art and craft had a limited scope in education of a child and instruction which trust was imparting was not 'normal education' - It was found that revenue had neither considered facts like whether some form of information about or training regarding a subject was being imparted by institution, whether such instruction resulted in intellectual, moral or social benefits in keeping with definition of word 'education' in concise Oxford dictionary, and whether educational process was being carried on in a systematic way by its arrangement into courses, classes, a specific number and length of classes in a day, following set syllabi, etc. - Whether since no such details were found in impugned order of Chief Commissioner, matter was to be remanded to Chief Commissioner to pass a fresh speaking order - Held, yes [Para 24] [Matter remanded] 
CASES REFERRED TO
 
Sole Trustee Loka Shikshana Trust v. CIT [1975] 101 ITR 234 (SC) (para 13), Delhi Music Society v. DGIT [2013] 357 ITR 265/[2012] 204 Taxman 231/17 taxmann.com 49 (Delhi) (para 19) and CIT v. Doon Foundation [1985] 154 ITR 208/22 Taxman 9 (Cal.) (para 20).
R.N. Bajoria, Sr. Adv., Akhilesh Gupta and Moloy Seal, Advocates  for the Petitioner. R.N. Bandopadhyay and Ms. Soma Chatterjee, Advocates  for the Respondent.
JUDGMENT
 
1. The aggrieved parties in this writ application are a trust and its trustees. The trust was created by a deed of trust dated April 1, 1977. It runs an institution which the trustees claim to be an educational institution, by the name of "Swar Sangam".
2. To adjudicate the issues involved in this writ application a scrutiny of the objects of the trust is most important. Its objects are as follows :
	(i)
	 
	Advancement of education in music both vocal and instrumental, dance, painting and science, commerce as well as any other fine arts and languages and for such purpose to hold classes.

	(ii)
	 
	To run regular courses in various subjects, conduct examinations at regular intervals and grant degrees and/or diplomas.

	(iii)
	 
	To co-operate with other institutions in India having objects for advancement of education, if desired, to affiliate, amalgamate or merge them with the institution or vice versa.

	(iv)
	 
	To establish, maintain schools, colleges, libraries, reading rooms, lecture halls, museums and other establishments and institutions for the development of education and diffusion of knowledge.


3. Another clause of the trust deed stipulated that the trust property and its income would be applied only towards public charity.
4. The problem relates to assessment of income of the trust under the Income-tax Act, 1961 (hereafter "the Act").
5. Section 10 of the Act provides for incomes not included in the total income of an assessee. In other words income which is exempted.
6. The following sub-clauses of section 10 are involved in this case and are set out below:
"10.(23C)(iiiad) any university or other educational institution existing solely for educational purposes and not for purposes of profit if the aggregate annual receipts of such university or educational institution do not exceed the amount of annual receipts as may be prescribed ; or"
"10.(23C)(vi) any university or other educational institution existing solely for education purposes and not for purposes of profit, other than those mentioned in sub-clause (iiiab) or sub-clause (iiiad) and which may be approved by the prescribed authority ; or"
7. If the aggregate annual receipts of an educational institution not for profit purposes does not exceed Rs. 1 crore (which is the prescribed amount), its income is exempt from taxation.
8. If it is more than Rs. 1 crore it is also exempt but the exemption has to be approved by the prescribed authority.
9. Swar Sangam, according to the trustees, is an educational institution not for profit purpose and having a gross annual receipt of more than Rs. 1 crore. It is engaged in teaching fine arts, Indian music and dance to its students. The institution claims that the entire course is graded and divided into years and classes. Each class has regular teaching hours. A course is for a specific length of time. Successful candidates are granted certificates and diplomas.
10. The case of the institution for income-tax exemption was recommended by the Joint Director of Income-tax (Exemption), Kolkata, by his note dated June 7, 2012. Thereafter, it came up before the Chief Commissioner of Income-tax (iii), Kolkata, who is the prescribed authority under section 10(23C)(vi) for granting approval.
11. By an order dated September 28, 2012, he rejected the application of the trust for exemption.
12. The reasoning process of the Chief Commissioner was as follows.
13. The trust was having income from other sources. By providing fee relaxation to candidates related to employees of the Birla group there was business promotion and obliteration of the charitable purpose. Music, dance, art and craft have a limited scope in the education of a child. Instruction which the trust was imparting was not "normal education". The instruction imparted by the trust was not in consonance with the definition of education in Sole Trustee, Loka Shikshana Trust v. CIT [1975] 101 ITR 234 (SC).
14. The most radical conclusion made by the Chief Commissioner of Income-tax was that by being lured into this institution, students were being deprived of regular instruction which was against the "constitutional mandate." The poor who were entitled to free education were being diverted to this institution.
15. It is a cardinal rule of statutory interpretation that for the purpose of understanding the meaning of a particular word or phrase in a statute, the ordinary or grammatical meaning of that word has to be first applied, unless a special context in which the word is used is indicated in the statute expressly or impliedly. In the above provisions of the Act under consideration nothing has been indicated by the Legislature to suggest that any special or extended or restricted meaning of the word "education" is implied. The word "education" is defined in the Concise Oxford English Dictionary, eleventh edition, as follows :
"education-n. 1. the process of educating or being educated. The theory and practice of teaching. Information about or training in a particular subject. 2. (an education) informal an enlightening experience".
16. The word "educate" is defined as follows :
"educate-v. give intellectual, moral and social instruction to train or give information on a particular subject."
17. We find from the above definition that "education includes information about or training in a particular subject". The word "educate" includes "intellectual instruction". Clause (23C)(iiiad) and clause (23C)(vi) of section 10 clearly specify that they cover 1. educational institution 2. an educational institution which exists for educational purpose only and not for the purpose of profit.
18. The hon'ble Supreme Court in the case of Sole Trustee, Loka Shikshana Trust (supra) was considering whether a trust for running newspaper and journals was for charitable purpose while it was considering the meaning of charitable purpose in section 2(15) of the Act which, inter alia, stipulated that charitable purposes included education. While interpreting the use of the word "education" in that clause the court specifically said that the word had been used in a narrow context. The court remarked as follows (page 241) :
"The word 'education' has not been used in that wide and extended sense, according to which every acquisition of further knowledge constitutes education. According to this wide and extended sense, travelling is education, because as a result of travelling you acquire fresh knowledge. Likewise, if you read newspapers and magazines, see pictures, visit art galleries, museums and zoos, you thereby add to your knowledge. Again, when you grow up and have dealings with other people, some of whom are not straight, you learn by experience and thus add to your knowledge of the ways of the world. If you are not careful, your wallet is liable to be stolen or you are liable to be cheated by some unscrupulous person. The thief who removes your wallet and the swindler who cheats you teach you a lesson and in the process make you wiser though poorer. If you visit a night club, you get acquainted with and add to your knowledge about some of the not much revealed realities and mysteries of life. All this in a way is education in the great school of life. But that is not the sense in which the word 'education' is used in clause (15) of section 2. What education connotes in that clause is the process of training and developing the knowledge, skill, mind and character of students by normal schooling."
19. A Division Bench of the Delhi High Court in the case of Delhi Music Society v. DGIT [2013] 357 ITR 265/[2012] 204 Taxman 231/17 taxmann.com 49 was concerned with the interpretation of the exact provisions which are the subject matter of this case. It considered Sole Trustee, Loka Shikshana Trust (supra) and gave the word "education" in section 10(23C)(iiiad) and section 10(23C)(vi) of the Act a very wide construction. In that case also the society was engaged in teaching, promoting and encouraging all forms of music and dancing, western, Indian and others. The Division Bench held as follows (page 272 of 357 ITR) :
"It is seen from the above, that the petitioner is being run like any school or educational institution in a systemic manner with regular classes, vacations, attendance requirements, enforcement of discipline and so on. These provisions in the rules and regulations satisfy the condition laid down in the judgment of the hon'ble Supreme Court, Sole Trustee, Loka Sikshana Trust, cited (supra) that there should be a process of training and developing the knowledge, skill, mind and character of the students by "normal schooling". It cannot be doubted that, having regard to the manner in which the petitioner runs the music school, that there is imparting of systematic instruction, schooling or training given to the students so that they attain proficiency in the field of their choice-vocal or instrumental in western classical music."
20. What is important is that the hon'ble Calcutta High Court took into account a judgment of this court in CIT v. Doon Foundation [1985] 154 ITR 208/22 Taxman 9. It said that education may be imparted in a school or college or institution which may not be affiliated or recognised by a University or Board.
21. Regrettably, the Chief Commissioner of Income-tax neither considered the facts nor the law properly. He was required to consider whether some form of information about or training regarding a subject was being imparted by the petitioner institution. Secondly, whether such instruction resulted in intellectual, moral or social benefit in keeping with the definition of the word "education" in the Concise Oxford Dictionary. He was also required to take into account the above judicial pronouncement of the hon'ble Delhi High Court with the hon'ble Supreme Court decision as the background. Now, to arrive at a finding regarding this the Chief Commissioner Income-tax was required to consider, on the basis of the above decisions whether the educational process was being carried on in a systematic way by its arrangement into courses, classes, a specific number and length of classes in a day, following set syllabi, etc. The system of promotion, gradation, granting of diploma certificates, etc., had also to be gone into.
22. No such details are to be found in the impugned order of the Chief Commissioner. Neither is there any justification in support of the finding that the society has other sources of income.
23. The source of gross receipts and the aggregate gross receipts have not been analysed.
24. For all those reasons, the impugned order of the Chief Commissioner Income-tax dated September 28, 2012, is set aside. He is directed to pass a fresh speaking order upon giving an opportunity of hearing to the writ petitioner within a period of three months from the date of communication of this order.
VARSHA 

*Matter remanded.
IT: Amount received by assessee on account of clean development mechanism (Carbon credits) was capital in nature
■■■
[2015] 58 taxmann.com 223 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'B'
Arun Textiles (P.) Ltd.
v.
Assistant Commissioner of Income-tax*
DR. O.K. NARAYANAN, VICE-PRESIDENT 
AND VIKAS AWASTHY, JUDICIAL MEMBER 
IT APPEAL NO.268 (MDS.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  12, 2014 
Section 28(i), of the Income-tax Act, 1961 - Business income - Chargeable as (Carbon credit) - Assessment year 2009-10 - Whether amount received by assessee on account of clean development mechanism (Carbon credits) was capital in nature - Held, yes [Para 8][In favour of assessee] 
CASE REVIEW
 
CIT v. My Home Power Ltd. [2014] 365 ITR 82/225 Taxman 8 (Mag.)/46 taxmann.com 314 (AP) (para 7) followed.
CASES REFERRED TO
 
My Home Power Ltd. v. Dy. CIT [2014] 63 SOT 227/[2012] 27 taxmann.com 27 (Hyd.) (para 4), CIT v. My Home Power Ltd. [2014] 365 ITR 82/225 Taxman 8 (Mag.)/46 taxmann.com 314 (AP) (para 4) and Apollo Tyres Ltd. v. Asstt. CIT [2014] 149 ITD 756/47 taxmann.com 416 (Cochin - Trib.) (para 5).
N. Vijay Kumar, C.A  for the Appellant. C.V. Panavana Kumar for the Respondent.
ORDER
 
Vikas Awasthy, Judicial Member - The appeal has been filed by the assessee against the order of the Commissioner of Income-tax (Appeals)-II, Coimbatore, dated December 11, 2013 relevant to the assessment year 2009-10. The only issue in appeal is: whether the amount of Rs. 2,59,64,391 received by the assessee on account of clean development mechanism (CDM) is capital or revenue receipt ?
2. The assessee is engaged in the business of spinning cotton yarn and generation of electricity through wind electrical generators. The assessee in its return of income for the assessment year 2009-10 claimed clean development mechanism receipts as capital receipts. The Assessing Officer in scrutiny assessment held clean development mechanism receipts to be revenue receipts under the head "Income from business and profession". The assessee, carried the issue in appeal before the Commissioner of Income-tax (Appeals). The Commissioner of Income-tax (Appeals), vide impugned order, upheld the findings of the Assessing Officer on the issue.
3. Aggrieved by the order of the first appellate authority, the assessee has come in appeal before the Tribunal.
4. Shri N. Vijay Kumar, chartered accountant, appearing on behalf of assessee, submitted that the Hyderabad Bench of the Tribunal in the case of My Home Power Ltd. v. Dy. CIT [2014] 63 SOT 227/[2012] 27 taxmann.com 27 (Hyd.) has held clean development mechanism receipts as capital receipts. The decision of the Tribunal has been upheld by the hon'ble Andhra Pradesh High Court (CIT v. My Home Power Ltd. [2014] 365 ITR 82/225 Taxman 8 (Mag.)/46 taxmann.com 314 .
5. On the other hand, Shri C. V. Panavana Kumar, Joint Commissioner of Income-tax, representing the Department strongly supported the order of the Commissioner of Income-tax (Appeals). Further, in order to support his submissions the learned Departmental representative placed reliance on the decision of the Cochin Bench of the Tribunal in the case of Apollo Tyres Ltd. v. Asstt. CIT [2014] 149 ITD 756/47 taxmann.com 416  .
6. Both sides heard. We have perused the orders of the authorities below and examined the decisions on which both sides have placed reliance. The Hyderabad Bench of the Tribunal in the case of My Home Power Ltd. (supra) has held carbon credit as capital receipts. The relevant extract of the findings of the co-ordinate Bench are as under (page 202) :
"We have heard both parties and perused the material on record. Carbon credit is in the nature of 'an entitlement' received to improve world atmosphere and environment reducing carbon, heat and gas emissions. The entitlement earned for carbon credits can, at best, be regarded as a capital receipt and cannot be taxed as a revenue receipt. It is not generated or created due to carrying on business but it is accrued due to 'world concern'. It has been made available assuming character of transferable right or entitlement only due to world concern. The source of carbon credit is world concern and environment. Due to that the assessee gets a privilege in the nature of transfer of carbon credits. Thus, the amount received for carbon credits has no element of profit or gain and it cannot be subjected to tax in any manner under any heads of income. It is not liable for tax for the assessment year under consideration in terms of sections 2(24), 28, 45 and 56 of the Income-tax Act, 1961. Carbon credits are made available to the assessee on account of saving of energy consumption and not because of its business. Further, in our opinion, carbon credits cannot be considered as a bi-product. It is a credit given to the assessee under the Kyoto Protocol and because of international understanding. Thus, the assessees who have surplus carbon credits can sell them to other assessees to have capped emission commitment under the Kyoto Protocol. Transferable carbon credit is not a result or incidence of one's business and it is a credit for reducing emissions. The persons having carbon credits get benefit by selling the same to a person who needs carbon credits to overcome one's negative point carbon credit. The amount received is not received for producing and/or selling any product, bi-product or for rendering any service for carrying on the business. In our opinion, carbon credit is entitlement or accretion of capital and hence income earned on sale of these credits is capital receipt. For this proposition, we place reliance on the judgment of the Supreme Court in the case of CIT v. Maheshwari Devi Jute Mills Ltd. [1965] 57 ITR 36 (SC) wherein it is held that transfer of surplus loom hours to other mill out of those allotted to the assessee under an agreement for control of production was capital receipt and not income. Being so, the consideration received by the assessee is similar to consideration received by transferring of loom hours. The Supreme Court considered this fact and observed that taxability of payment received for sale of loom hours by the assessee is on account of exploitation of capital asset and it is capital receipt and not an income. Similarly, in the present case the assessee transferred the carbon credits like loom hours to some other concerns for certain consideration. Therefore, the receipt of such consideration cannot be considered as business income and it is a capital receipt. Accordingly, we are of the opinion that the consideration received on account of carbon credits cannot be considered as income as taxable in the assessment year under consideration. Carbon credit is not an offshoot of business but an offshoot of environmental concerns. No asset is generated in the course of business but it is generated due to environmental concerns. Credit for reducing carbon emission or greenhouse effect can be transferred to another party in need of reduction of carbon emission. It does not increase profit in any manner and does not need any expenses. It is a nature of entitlement to reduce carbon emission, however, there is no cost of acquisition or cost of production to get this entitlement. Carbon credit is not in the nature of profit or in the nature of income."
7. The hon'ble Andhra Pradesh High Court in the appeal of the Revenue in I. T. T. A. No. 60 of 2014 decided on February 19, 2014 My Home Power Ltd. (supra) has upheld the view taken by the Hyderabad Bench in the case of My Home Power Ltd. (supra).
8. In view of the above, we hold that the amount received by the assessee on account of clean development mechanism (carbon credits) is capital in nature. The impugned order is set aside, the appeal is allowed.
RAHUL 

*In favour of assessee.
IT: Where assessee had submitted supporting evidence that construction activities were carried out within a period of three years from date of transfer of capital assets, matter was to be remanded for consideration of exemption under section 54F
■■■
[2015] 58 taxmann.com 164 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'C'
D. Giriyappa
v.
Assistant Commissioner of Income-tax*
N.V. VASUDEVAN, JUDICIAL MEMBER 
AND ABRAHAM P. GEORGE, ACCOUNTANT MEMBER 
IT APPEAL NO. 1296 (BANG.) OF 2013
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  12, 2014 
Section 54F, read with sections 143(2) and 148, of the Income-tax Act, 1961 - Capital gains - Exemption of, in case of investment in residential house (Construction) - Assessment year 2008-09 - Assessee sold a vacant site and purchased another vacant site - Assessee claimed exemption under section 54/54F - Assessing Officer held that assessee did not construct a residential house within period of three years, accordingly, exemption claimed by assessee was disallowed by Assessing Officer - It was seen that assessee had expressed his intention of constructing a residential house by pointing out construction of compound wall and levelling of site - Assessee had filed letter which indicated construction activities had been carried out over site purchased by assessee within a period of three years from date of transfer of capital asset - Whether where assessee had submitted supporting evidence that construction activities were carried out within a period of three years from date of transfer of capital assets, matter was to be remanded for consideration of exemption under section 54 - Held, yes [Para 14] [In favour of assessee/Matter remanded] 
CASES REFERRED TO
 
CIT v. Sambandam Udaykumar [2012] 345 ITR 389/206 Taxman 150/19 taxmann.com 17 (Kar.) (para 6).
G. Lakshminarasimhan, Adv.  for the Appellant. Dr. Shankar Prasad K., Jt. CIT-Departmental Representative for the Respondent.
ORDER 
 
N.V. Vasudevan, Judicial Member - This appeal by the assessee is against the order dated June 19, 2013 of the Commissioner of Income-tax (Appeals)-II Bangalore relating to the assessment year 2008-09. 
2. The only issue that arises for consideration in this appeal is as to whether the Revenue authorities were justified in rejecting the claim of the assessee for exemption under section 54/54F of the Act. 
3. The assessee is an individual. The assessee sold a vacant site at Banashankari (BSK)-III Stage on September 22, 2007 for a total consideration of Rs. 24 lakhs. The assessee purchased another vacant site on May 15, 2008 for a consideration of Rs. 11,62,000 at BSK-VI Stage. The assessee filed return of income for the assessment year 2008-09 on July 25, 2008 declaring income of Rs. 10,57,479. Under the head "long-term capital gain", the assessee declared an income of Rs. 10,08,112 which was computed by the assessee as follows : 
Long-term capital gains 
	Date of transfer
	September 22, 2007 
	

	Sale consideration 
	
	24,00,000

	Less : Selling expenses 
	
	

	Commission and brokerage paid to Shantharaj 
	
	50,000

	Net sale consideration 
	
	23,50,000


Acquisition details 
	
	Financial year 
	Cost 
	Indexed cost 

	Purchased from BDA-781×551/125 
	1984-85 
	7,815 
	34,449

	Registered-310×551/426 
	2001-02 
	310 
	401

	Indexed cost of acquisition 
	
	
	34,850


Improvement details 
	
	Financial year 
	Cost 
	Indexed cost 

	Cost of construction compound wall-24750×551/426 
	2001-02 
	24,750 
	32,012

	Khata expenses-762×551/551
	2007-08 
	762 
	762

	Indexed cost of improvement 
	
	
	32,774



	Net gain
	22,82,376


Exemptions 
	
	Investment 
	Exemption 
	

	54 : Transfer of residential property 
	12,74,264 
	12,74,264 
	12,74,264

	Capital gains 
	
	
	10,08,112


4. The assessee gave the following note with regard to its exemption under section 54/54F of the Act : 
"Note 4 : The details of construction of compound wall 2001A-02 at Site No. 330. During the year 2001-02 I had constructed a compound 4 feet height, right side and front side measuring about 60 feet with 10 feet gate. Nature of construction foundation, brick wall, plastering, levelling. The construction is taken place with own supervision. The total cost of the construction is Rs. 24,750 (rupees twenty four thousand seven hundred and fifty only)." 
5. The return of income was accepted by the Assessing Officer in the intimation under section 143(1) dated March 5, 2000. However, on July 21, 2010 the Assessing Officer issued a notice under section 148 of the Act calling upon the assessee to file a return of income. This notice was served on the assessee on July 24, 2010. The assessee did not respond to this notice. The Assessing Officer issued a notice under section 142(1) of the Act on September 7, 2011 and October 24, 2011. Even to these notices, there was no response from the assessee. The Assessing Officer therefore proceeded to complete the assessment under section 144 of the Act to the best of his judgment. The Assessing Officer held that the assessee did not satisfy the conditions necessary for claiming exemption. Accordingly, the exemption of Rs. 12,74,264 claimed by the assessee under section 54F of the Act was disallowed by the Assessing Officer. 
6. The assessee preferred an appeal before the Commissioner of Income-tax (Appeals). It was submitted by the assessee before the Commissioner of Income-tax (Appeals) that major portion of the capital gain had been invested in purchase of vacant site. The assessee pointed out that he had constructed a residential house within the period of three years from the date of approval of the capital asset. The assessee also claimed that there was no question of deposit of the capital gain in the capital gains account as the major portion of capital gain had been reinvested in purchase of the vacant site. The assessee further pointed out that it had constructed a residential house within the period allowed under law. The assessee pointed out that construction had commenced before three years and it is not necessary that it should have been completed within the period of three years, as was held by the hon'ble High Court of Karnataka in the case of CIT v. Sambandam Udaykumar [2012] 345 ITR 389/206 Taxman 150/19 taxmann.com 17. The assessee pointed out that construction had commenced in 2009 and was completed later. The assessee also pointed out that a sum of Rs. 4.5 lakhs out of the sale proceeds received on sale of site was deposited in fixed deposit with the bank. The assessee also challenged the validity of initiation of reassessment proceedings. 
7. The Commissioner of Income-tax (Appeals), however, rejected all the contentions put forth by the assessee. According to the Commissioner of Income-tax (Appeals), the assessee ought to have furnished evidence to substantiate his claim and has failed to do so and therefore the action of the Assessing Officer had to be upheld. The Commissioner of Income-tax (Appeals) also upheld the validity of initiation of reassessment proceedings. The Commissioner of Income-tax (Appeals) also found that the assessee had claimed construction of compound wall and levelling of the land and that could not be considered as commencement of construction of the residential house. One of the argument advanced by the assessee before the Commissioner of Income-tax (Appeals) was that the Assessing Officer could have carried out a spot inspection to find out whether the construction had commenced before denying the claim of the assessee for exemption. This submission was also rejected by the Commissioner of Income-tax (Appeals) for the reason that it was for the assessee to fulfil the conditions for claiming exemption and the Assessing Officer was not bound to carry out any site inspection, in the absence of documentary evidence filed by the assessee in support of his claim. For all the above reasons, the Commissioner of Income-tax (Appeals) confirmed the order of the Assessing Officer. 
8. Aggrieved by the order of the Commissioner of Income-tax (Appeals), the assessee has filed the present appeal before the Tribunal. Learned counsel for the assessee filed additional grounds of appeal in which it is urged that the Assessing Officer ought to have issued notice under section 143(2) of the Act within six months from the date on which the assessee filed return of income which was on July 25, 2008. Failure to do so renders the entire reassessment proceedings a nullity. 
9. We have considered this submission of the assessee and are of the view that the same is without any basis. The first return of income filed by the assessee was on July 25, 2008. This return was accepted under section 143(1) of the Act on March 5, 2010. Therefore, there is no question of 143(2) notice with reference to this return of income. 
10. As far as section 148 proceedings are concerned, it commenced by issue of notice on July 21, 2010. The assessee did not file any return of income in response to this notice. Therefore, there is no question of issue of notice under section 143(2) of the Act in the proceedings under section 148 of the Act. 
11. The additional grounds of appeal are accordingly rejected. 
12. As far as the merits of the appeal are concerned, the contention of learned counsel for the assessee was that the reasons recorded for reopening the assessment have not been furnished and it was therefore necessary to examine as to whether the conditions required for valid initiation of reassessment proceeds under section 147 of the Act were complied with. Secondly, learned counsel for the assessee filed before us photographs of the property in question showing existence of a residential house. He also submitted before us that the assessee is an agriculturist and not well versed in tax matters and was also not properly guided. He also filed before us a letter dated February 5, 2010 of a contractor, who had carried out the construction demanding payment of cost of construction. The submission of learned counsel for the assessee was that the assessee should be given an opportunity to demonstrate that construction of house had commenced well within the period of three years from the date of transfer of capital asset.
13. The learned Departmental representative placed reliance on the order of the Commissioner of Income-tax (Appeals).
14. We have considered the rival submissions. We are of the view that in the proceedings before the Assessing Officer as well as the Commissioner of Income-tax (Appeals), the assessee was not properly represented. From the computation of total income filed by the assessee, it is seen that the assessee had clearly expressed his intention of constructing a residential house by pointing out construction of compound wall and levelling of the site had been carried out. It is also seen from the photographs filed before us that there exists a house constructed on the site purchased by the assessee. The question is as to, when the construction started. The date on which the construction is completed may not be very material in the light of decision of Sambandam Udaykumar (supra). The assessee has filed before us the letter which indicates construction activities having been carried out over the site purchased by the assessee within a period of three years from the date of transfer of the capital asset. In these circumstances, we are of the view that the assessee should be afforded an opportunity to explain its stand with supporting evidence. We therefore set aside the order of the Commissioner of Income-tax (Appeals) and remand the issue to the Assessing Officer for fresh consideration. The assessee will be at liberty to substantiate his case by filing necessary documentary or oral evidence.
15. We are also of the view that the order of the Assessing Officer is silent as to the basis on which the proceedings under section 148 were initiated. A perusal of the reasons recorded before issue of notice under section 148 of the Act is necessary to find out, if the conditions precedent for initiating reassessment proceedings under section 147 of the Act are satisfied. We are of the view that even this issue should be left open to be agitated by the assessee in the set aside proceedings before the Assessing Officer. We hold and order accordingly.
16. In the result, the appeal by the assessee is treated as partly allowed for statistical purposes.
RAHUL 

*In favour of assessee/Matter remanded.
IT : Assembling of altogether different constituent parts in air purification system by using simple tools and testing equipments would qualify as a manufacturing activity eligible to deduction under section 80-IC
■■■
[2015] 54 taxmann.com 212 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-IV
v.
Faith Biotech (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NOS. 509,510, & 515 OF 2014
CM NOS. 13629 & 13862
SEPTEMBER  12, 2014 
Section 80-IC of the Income-tax Act, 1961 - Deductions - Profits and gains of undertakings in certain special category states (Manufacture) - Assessment years 2006-07, 2008-09 and 2009-10 - Product produced and sold by respondent-assessee was air purification system - For manufacturing said product, assessee had purchased parts like base motors, filters, UV lights etc. but final product produced was entirely different from its constituents or parts - Whether even though assessee carrying out assembling and manufacturing of air purifiers by using simple tools and testing equipments, it would be entitled to deduction under section 80-IC - Held, yes [Para 5] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee, engaged in business of manufacture of healthcare and surgical items, had set up a manufacturing unit for manufacture of air purification systems. It procured various parts/components of air purification system from different vendors and assembled the same at the facility. The assessee claimed deduction under section 80-IC.

	■ 
	 
	The Assessing Officer denied deduction holding that the aforesaid activities would not qualify as 'manufacturing activity,' as the assessee was merely a assembler and did not have requisite tools or machinery.

	■ 
	 
	On appeal, the Commissioner (Appeals) allowed the assessee's claim.

	■ 
	 
	The Tribunal upheld the order of the Commissioner (Appeals).

	■ 
	 
	On revenue's appeal to the High Court:


HELD
 
	■ 
	 
	The finding of the appellate authorities including the Tribunal is that the product produced and sold by the assessee was air purification system. For manufacturing the said product, the assessee had purchased parts like base motors, filters, UV lights, etc., but the final product produced was entirely different from its constituents or parts. The product manufactured or produced, i.e., the air purifier or air purification system, was completely a new and an entirely different commodity having distinct name, character and use. The assessee had filed a flow chart of the manufacturing process. The manufacturing unit stood registered with District Industries Centre, Roorkee, Pollution Control Department, Commercial Tax Department, Uttaranchal, etc. [Para 4]

	■ 
	 
	The Assessing Officer did not dispute or question the purchase of the parts used for manufacturing as well as the sale consideration received by the assessee from sale of the air purifiers but did doubt the purchase of the tools and implements required to undertake the manufacturing activities. It is not the case of the revenue that the air purifiers were not actually manufactured or sold to third parties and there was bogus purchase of parts or transaction for sale of the manufactured goods. The stand of the assessee was that it had used simple tools and testing equipments like frequency tester, multi meter, VV intensity meter, wires, CFM flow meter, ozone intensity monitor, nuts and bolts, hand drill, screw driver set, plier cutting set, etc., to carry out assembling and manufacturing of the air purifiers. [Para 5]

	■ 
	 
	In view of the aforesaid factual findings, there is no substantial question of law for consideration. The appeals are, thus, dismissed. [Para 6]


Kamal Sawhney Sr. Standing Counsel  for the Appellant. 
JUDGMENT
 
CM No. 13629/2014 in ITA No. 510/2014 
CM No. 13862/2014 in ITA No. 515/2014 
Sanjiv Khanna, J. - Exemption applications are allowed, subject to all just exceptions.
INCOME TAX APPEAL NOS. 509/2014, 510/2014 & 515/2014 
These appeals by the Revenue pertain to Assessment Years 2006-07, 2008-09 and 2009-10. The common issue raised is whether the respondent-assessee was engaged in manufacture of goods and things to claim deduction under Section 80-IC of the Income Tax Act, 1961 ('Act', for short). The claim was disallowed by the Assessing Officer, but stands allowed by the Commissioner of Income Tax (Appeals), a finding affirmed by the Income Tax Appellate Tribunal ('Tribunal', for short).
2. The respondent-assessee was engaged in the business of manufacture of health care and surgical items and in the returns filed for Assessment Years 2006-07, 2008-09 and 2009-10 had declared taxable income of Rs.26,25,230/-, Rs.94,90,363/- and Rs.32,18,350/- respectively. The deduction claimed under Section 80-IC of the Act was to the tune of Rs.42,90,162/-, Rs.35,69,594/- and Rs.2,46,13,965/- respectively. The respondent-assessee had set up a manufacturing unit for manufacture of air purifier or air purification systems. The Assessing Officer held that the aforesaid activities would not qualify as manufacturing 'activity' as the respondent-assessee was a mere assembler and did not have requisite tools or machinery. He referred to the value of the fixed assets of about Rs.1,25,000/- and the assessee had produced bills worth Rs.1,00,000/- for purchase of tools, etc. Before the Assessing Officer, the respondent-assessee had given the following explanation:—
"Steri-Air air purification systems use multiple technologies like ozone gas, electrostatic precipitation, Ultra violet germicidal irradiation, multiple mechanical filters like synthetic pre filters, secondary filters, activated carbon filters, HEPA (High efficiency particulate arrestor) filets in various permutations and combinations. The combinations depend upon the need of the customer and the area of application. This is probably for the first time in India that an array of technologies for air purification, which were available, has been combined into a single system for the highest efficiency. Apart from this in order to make the system user friendly we have incorporated programmable timers in the system so that the user can pre define the time of switching on and off and the time of running of the system. The system has been appreciated and well accepted by the health care industry workers. We have been promoting it aggressively all dyer the North Indian Market. Details regarding our marketing activities and already existing approvals have been given in the latter part of this report.
Steri-Air is a versatile system, which can be used in almost all areas of a hospital on a continuous 24x7 basis.
Manufacturing of Steri-Air is an assembly process, where we procure various parts/components of the system from different vendors and assemble the same at our facility in Roorkee. All the electronic and electrical components are received in the form of cards, with suitable connectors and all the required cards are connected using connectors".
3. The term 'manufacture' has been defined in Section 2(29BA) of the Act, which is as under:-
'2(29BA) "manufacture", with its grammatical variations, means a change in a non-living physical object or article or thing,-
	(a)
	 
	resulting in transformation of the object or article or thing into a new and distinct object or article or thing having a different name, character and use; or

	(b)
	 
	bringing into existence of a new and distinct object or article or thing with a different chemical composition or integral structure;'


4. The finding of the appellate authorities, including the Tribunal is that the product produced and sold by the respondent-assessee was air purification system. For manufacturing the said product, the assessee had purchased parts like base motors, filters, UV lights etc. but the final product produced was entirely different from its constituents or parts. The product manufactured or produced, i.e. the air purifier or air purification system, was completely a new and an entirely different commodity having distinct name, character and use. The respondent-assessee had even filed photographs before the Assessing Officer to support his contentions on the manufacturing activities undertaken. The respondent-assessee had filed a flow chart of the manufacturing process. The manufacturing unit stood registered with District Industries Centre, Roorkee, Pollution Control Department, Commercial Tax Department, Uttaranchal, etc.
5. The Assessing Officer did not dispute or question the purchases of the parts used for manufacturing as well as the sale consideration received by the respondent-assessee from sale of the air purifiers but did doubt the purchases of the tools and implements required to undertake the manufacturing activities. It is not the case of the Revenue that the air purifiers were not actually manufactured or sold to third parties and there was bogus purchase of parts or transactions for sale of the manufactured goods. The stand of the respondent-assessee was that they had used simple tools and testing equipments like frequency tester, multi meter, VV intensity meter, wires, CFM flow meter, ozone intensity monitor, nuts and bolts, hand drill, screw driver set, plier cutting set, etc. to carry out assembling and manufacturing of the air purifiers.
6. In view of the aforesaid factual findings, we do not think any substantial question of law arises for consideration in the present appeals. The appeals are thus dismissed.
VINEET 

*In favour of assessee.
IT : Where power is generated through steam and said industrial undertaking complies with all other conditions as stipulated under section 80-IA, it would be an eligible undertaking for claiming deduction in terms of section 80-IA(4)
IT : Where assessee incurred indirect expenses having proximate relationship with exempted dividend income, in view of assessee's failure to produce complete books of account, Assessing Officer was justified in computing amount of disallowance by invoking provisions of rule 8D(2)(iii) of 1962 Rules
IT : While making payment of commission or sitting fee to directors of company, assessee was not required to deduct tax at source in terms of section 194J
IT : Following order passed by Tribunal in assessee's own case relating to earlier year, matter was to be remanded back to Assessing Officer to compute profit eligible for deduction under section 80-IA in respect of power undertaking after reducing surcharge and additional duty from tariff rates determined by State Electricity Board
IT : While computing profit of elilgible undertaking for allowing deduction under section 80-IA, electricity duty payable by assessee had to be included in cost for purpose of determining profit
IT : While computing amount of deduction under section 80-IA, brought forward notional loss relating to industrial unit cannot be set off against eligible profit from said unit
IT : Assessee could not claim set off of interest payment on income tax dues against interest earned on income tax refund
■■■
[2015] 57 taxmann.com 192 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'C'
Deputy Commissioner of Income-tax, Circle-8, Kolkata
v.
ITC Ltd.*
P.K. BANSAL, ACCOUNTANT MEMBER 
AND GEORGE MATHAN, JUDICIAL MEMBER 
IT APPEAL NOS. 1144 & 1339 (KOL.) OF 2012 
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  12, 2014 
I. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Power generation through steam) - Assessment year 2008-09 - Whether where power is generated through steam and said industrial undertaking complies with all other conditions as stipulated under section 80IA, it would be an eligible undertaking for claiming deduction in terms of section 80-IA(4) - Held, yes - [Para 4.7.2][Matter remanded] 
II. Section 14A of the Income-tax Act, 1961, read with rule 8D of the Income-tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Applicability of Rule 8D) - Assessment year 2008-09 - During relevant year, assessee earned tax exempt dividend income - In return of income, assessee made certain suo moto disallowance of expenditure incurred to earn said income - Assessing Officer did not feel satisfied with assessee's explanation that no administrative, managerial or establishment expenses were incurred - Thus, in absence of separate details or accounts, Assessing Officer computed disallowance under rule 8D(2)(iii) of 1962 Rules - Whether since it was not disputed that assessee had incurred indirect expenses having proximate relationship with exempted income, impugned disallowance made by Assessing Officer was to be confirmed - Held, yes [Para 7.3.6][In favour of revenue]
III. Section 194J of the Income-tax Act, 1961 - Deduction of tax at source - Technical services fee (Commission paid to directors - Assessment year 2008-09 ) - Whether while making payment of commission or sitting fee to directors of company, assessee was not required to deduct tax at source in terms of section 194J - Held, yes [Para 3.2][In favour of assessee]
IV. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Computation of) - Assessment year 2008-09 - Whether following order passed by Tribunal in assessee's own case relating to earlier year, matter was to be remanded back to Assessing Officer to compute profit eligible for deduction under section 80-IA in respect of power undertaking after reducing surcharge and additional duty from tariff rates determined by State Electricity Board - Held, yes [Para 4.7] [Matter remanded] 
V. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Computation of) - Assessment year 2008-09 - Whether while computing profit of elilgible undertaking for allowing deduction under section 80-IA, electricity duty payable by assessee had to be included in cost for purpose of determining profit - Held, yes [Para 4.7.1][In favour of revenue] 
VI. Section 80-IA of the Income-tax Act, 1961 - Deductions - Profits and gains from infrastructure undertakings (Computation of) - Assessment year 2008-09 - Whether while computing amount of deduction under section 80-IA, brought forward notional loss relating to industrial unit cannot be set off against eligible profit from said unit - Held, yes [Para 4.7.3][In favour of assessee] 
VII. Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Interest on income tax dues) - Assessment year 2008-09 - Whether assessee could not claim set off of interest payment on income tax dues against interest earned on income tax refund - Held, yes [para 6.1][In favour of revenue]
FACTS-I
 
	■ 
	 
	The assessee had established power undertaking, plant which generated steam. Steam was being used, in other undertakings.

	■ 
	 
	The Assessing Officer disallowed the deduction under section 80-IA holding that the assessee had artificially bifurcated the two units which were otherwise functionally integrated, there was no scope to claim deduction under section 80-IA in respect of the steam since the deduction under section 80-IA had already been claimed for generation of electricity in respect of captive power undertaking.

	■ 
	 
	The Commissioner (Appeals), however, took the view that steam was power and deduction under section 80-IA was available on the value of the steam used for captive consumption. The Commissioner (Appeals) also opined that deduction was available to the assessee on the power undertaking for generation of steam for captive consumption relying on the statutory audit form No. 10CCB.

	■ 
	 
	On revenue's appeal:


HELD-I
 
	■ 
	 
	Section 80-IA(4)(iv) mandates that 'an undertaking which is set up in any part of India for generation or generation and distribution of power if it begins to generate power at any time during the period beginning on 1-4-1993 and ending on 31-3-2013 is an eligible undertaking.' Therefore, if power is generated through steam and industrial undertaking complies with all other conditions as stipulated under section 80-IA, it will be an eligible undertaking for claiming the deduction. The word 'power' has to be given a meaning which is common parlance means energy. Energy can be of any form, be it mechanical, be it electrical, be it wind or be it thermal.

	■ 
	 
	From the facts on record it is not clear as to what type of plant had been installed by the assessee i.e. whether it was a captive power plant or a co-generation plant. If it is a co-generation plant, low pressure steam is not generated by default but is generated by design. If it is a captive plant, it will generate electricity alone. In case low pressure steam is generated by design, it will be a product by itself. Steam can be used in the case of the assessee for generating power or for drying of the paper as the assessee is also having paper industry.

	■ 
	 
	The operation process of co-generation plant is by heating water stored in boilers using fuel whereby steam is produced which is condensed at high pressure and when the same is injected into the turbines fitted with dynamo, rotates the turbines resulting in generation of electricity. There are various types of co-generation that are available which can either produce electricity or both, electricity as well as steam. When the industry requires only electricity, then such co-generation plants are installed wherein wastage by way of low pressure steam is either nil or minimal.

	■ 
	 
	When the industry demands steam as its raw material for other processes, then, co-generation plant is designed in such a manner so as to produce electricity as well as requisite quantity of steam. When steam held under pressure is released, it contains force which is capable of rotating turbines. It is not clear from the facts on record which type of steam is generated in the case of the assessee; whether steam in the case of the assessee is a input for electricity generation or low pressure steam is generated for utilizing in the paper drying machines for producing paper.

	■ 
	 
	The Assessing Officer, even though took the view that the units are functionally integrated as a single unit as far as generation of steam and electricity and assessee has artificially bifurcated the two units. The Assessing Officer has disallowed deduction on the basis that both units are functionally integrated as a single unit as far as generation of the steam and electricity. The Commissioner (Appeals) instead of giving a factual finding and looking into the budgetary speech of the Finance Minister, decided the issue merely on the basis of the arguments of the assessee which were not taken before the Assessing Officer.

	■ 
	 
	Therefore, in the interest of justice the order of Commissioner (Appeals) on this issue is set aside and it is restored to the file of the Commissioner (Appeals) with the direction that Commissioner (Appeals) shall re-adjudicate this issue on merits after considering the nature of the plant established by the assessee and the budgetary speech of the Finance Minister which gives the intention of bringing section 80-IA(4) in the statute. [Para 4.7.2]


FACTS-II
 
	■ 
	 
	During the relevant year the assessee earned tax exempt dividend on investment in shares as well as tax free interest. The assessee submitted that there was no expenses incurred directly for earning of the exempt income. However, it suo moto disallowed certain sum in revised claim.

	■ 
	 
	The Assessing Officer in the absence of being satisfied with the assessee, took a view that the assessee's case was duly covered by section 14A(2) and (3) and therefore he computed the disallowance under section 14A, read with rule 8D(2)(iii) of 1962 Rules.

	■ 
	 
	The Commissioner (Appeals) confirmed said disallowance.

	■ 
	 
	On second appeal:


HELD-II
 
	■ 
	 
	Before applying rule 8D of 1962 Rules it is apparent that the Assessing Officer must be satisfied with the correctness of the claim of the assessee having regard to the accounts of the assessee. Such satisfaction is an objective satisfaction that has to be judicious and based on the material on record. It cannot be an impression that it is much more than the gossip or hearsay, it means judgment or belief that it is a belief or a connection resulting from what one thinks on a particular question. It must be based on the reasons and ground as seems good to him and while making such satisfaction, the Assessing Officer must give regard to the accounts of the assessee. He must record deficiency in the accounts with regards to the claim of the assessee. Sub-section (3) provides that provisions of sub-section (2) shall also apply where assessee claims that no expenditure had been incurred in relation to income not forming part of the total income.

	■ 
	 
	This is not the case as assessee himself estimated the expenses relating to the exempt income and disallowed the same. Rule 8D was inserted by gazette Notification dated 24-3-2008 in view of the power conferred under sub-section (2) . This rule prescribes the method for computing the expenditure incurred in relation to the income not forming part of the total income.

	■ 
	 
	In the instant case the Assessing Officer was not satisfied with the correctness of the claim of the assessee, especially the explanation of the assessee that no administrative, managerial or establishment expenses were incurred by the assessee. The Assessing Officer asked for the details of various expenses from the assessee. In the absence of any separate details of the expenses being maintained or accounted for by the assessee, the Assessing Officer was of the opinion that the submission of the assessee is not tenable although he accepted that the assessee is primarily engaged in the manufacturing activity. [Para 7.3]

	■ 
	 
	The Assessing Officer was of the opinion that the investment decisions are generally taken by the managerial personnel or other professional experts employed for the purpose for which administrative, managerial and establishment expenses are incurred. The assessee has to identify these expenses on the basis of the accounts maintained by him. In the absence of separate details or the accounts and taking account of the volume of investment activity, the Assessing Officer took the view that the disallowance made by the assessee under section 14A does not have any relation with the accounts and therefore the assessee was not correct in computing the disallowance. The Assessing Officer, therefore, applied rule 8D and computed the disallowance under rule 8D(2)(iii). [Para 7.3.1]

	■ 
	 
	It is well settled that section 14A cannot be applied unless there is a proximate cause for disallowance. The onus to establish that there is proximate cause based on the relationship of the expenditure with the exempt income is on the revenue. Thus, the application of the provisions of sub-sections (2) and (3) of section 14A and rule 8D is not automatic in each and every case, where there is income not forming part of the total income. Sub-sections (2) and (3) are intended to enforce and implement the provisions of sub-section (1). Therefore, it is necessary for the Assessing Officer first to ascertain whether there is proximate connection between the expenditure incurred and the income not forming part of the total income. If such proximate connection is established with the exempt income, the Assessing officer would be justified in applying the provisions of sub-section (2) & (3) of section 14A and rule 8D. The expenditure incurred under section 14A would include direct and indirect expenditure, but relationship with exempted income must be proximate. If there is material to establish that there is direct nexus between the expenditure incurred and the income not forming part of total income then disallowance would be justified even where there is no receipt of exempted income under section 10 in the year under consideration. [Para 7.3.4]

	■ 
	 
	The Assessing Officer has given a categorical finding about the incorrectness in the disallowance computed by the assessee. The primary onus lies on the assessee to give the evidence and the material so that the Assessing Officer can be satisfied. The material and evidences are in the possession of the assessee. Therefore, the assessee is duty bound to provide the same when an explanation is called for by the Assessing Officer as to how he has computed the disallowance and how he has worked out the proximate relationship of the expenses with the total expenditure incurred by him with the investment made.

	■ 
	 
	Once the assessee has submitted the evidences, the onus is on the Assessing Officer and the Assessing Officer is duty bound to record the reasons why he is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to the income. Until and unless the assessee discharges his primary onus when the Assessing Officer has asked for it, the onus cannot be shifted on the Assessing Officer so as to give benefit to the assessee.

	■ 
	 
	Even though the assessee has submitted the working of the apportionment but one is not satisfied with the working of the assessee for the allocation of these expenses with reference to the accounts of the assessee. It is not in dispute that the assessee has incurred indirect expenses which has proximate relationship with the exempted income. Thus, this is a case where the Assessing Officer has duly complied with the requirements of section 14A(2), therefore, the Assessing Officer was within his jurisdiction to apply rule 8D. [Para 7.3.6]

	■ 
	 
	In view of aforesaid the order of Commissioner (Appeals) is confirmed. Thus, this ground stands dismissed. [Para 7.3.12]
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Ajoy Kumar Singh, CIT (DR)  for the Appellant. R.K. Mitra for the Respondent. 
ORDER
 
P.K. Bansal, Accountant Member - These cross-appeals have been filed against the order of CIT(A) dt. 13.6.2012.
2. The Revenue has taken the following effective grounds in its appeal :
	"1.
	 
	That on the facts and circumstances of the case and in law, the Ld. CIT(A) erred in deleting the disallowance of commission to non-whole time directors for Rs. 31,72,677/- and sitting fees of Rs. 13,20,000/- made by A.O u/s 40(a)(ia) of the Act in relation to A. Y 2008-09.

	2.
	 
	That on the facts and circumstances of the case and in law, the Ld. CIT(A) erred in allowing the assessee's claim for deduction u/s 80IA of Rs. 69,57,61,000/- in relation to A.Y 2008-09.

	3.
	 
	That on the facts and circumstances of the case and in law, the Ld. CIT(A) erred in allowing the assessee's claim for deduction u/s 80IC of Rs. 21,32,47,171/- in relation to A.Y 2008-09."


whereas the Assessee has taken the following effective grounds in its appeal:
	"(1)
	 
	Income Tax Interest Payment: Rs. 2,33,98,296/-

	
	 
	For that the learned CIT(A) erred in not allowing the adjustment of interest payment on income tax dues against the interest income on income tax refunds.

	
	 
	For that the learned CIT(A) was not justified in upholding the action of the Assessing Officer in disallowing the said adjustment.

	
	 
	Relief Prayed:

	
	 
	The adjustment of interest payment on income tax dues of Rs. 2,33,98,296/- should be allowed against the interest income on income tax refunds of Rs. 17,31,96,921/-and only the balance amount should be subjected to tax.

	(2)
	 
	Proportionate Management Expenses (in the context of exempt income) disallowed under section 14A: (Rs. l3,50,73,500 - Rs.37,90,800)= Rs. 13,12,82,700/-

	
	 
	For that the learned CIT(A) was not justified in arbitrarily upholding the action of the Assessing Officer in disallowing proportionate management expenses as per Rule 8D under section 14A in respect of exempt income since the appellant company was a profitable manufacturing company and the said investments had arisen out of profits/surpluses.

	
	 
	For that the learned CIT(A) erred in sustaining the disallowance under Rule 8D ignoring the appellant company's computation under the Income Tax Law determining the expenses in relation to the said exempt income.

	
	 
	Relief prayed:

	
	 
	The disallowance of Rs. 13,12,82,700/- should be deleted."


ITA No. 1339/Kol/2012 (Department appeal): 
3. Ground No. 1 relates to deletion of disallowance of the Commission to non-whole time whole time Directors for Rs. 31,72,677/- and sitting fees of Rs. 13,20,000/- made by the AO u/s 40(a)(ia).
3.1 The brief facts relating to this ground are that the AO noted that the Assessee has paid Commission of Rs. 31,72,677/- to the non-whole time Directors in addition to Rs. 8,00,000/- paid to the foreign Directors on which tax has not been deducted. The Assessee has also paid Directors sitting fees for attending the Board meetings etc. amounting to Rs. 13,20,000/-. The AO was of the view that the Assessee has to deduct TDS ignoring the submission of the Assessee that there is no provision for deducting the TDS in respect of these two expenses. The AO took the view that any payment made to the Directors as Commission or Sitting fees shall be subject to provision of Sec. 194J and therefore he applied the provisions of Sec. 40(a)(ia) and disallowed the sum of Rs. 31,72,677/- and Rs. 13,20,000/-. The Assessee went in appeal before the CIT(A). CIT(A) deleted the disallowance following the decision of Kolkata Tribunal in Assessee's own case for A.Y 2007-08.
3.2 We heard the rival submissions and carefully considered the same. We nave also gone through the decision of this Tribunal in Assessee's own case being ITA No. 919/Kol/2011 for A.Y 2007-08 in which the Tribunal vide order dt. 18.11.2011 deleted the disallowance made u/s 40(a)(ia) elaborately discussing the issue by observing as under:
'10. We have heard rival contentions and gone through facts and circumstances of the case. We find that the assessee company has paid a sum of Rs. 33,67,671/- as commission to ten non-whole time directors i.e. non-executive directors out of which Rs.8 lac was paid to two foreign directors and tax was deducted u/s. 195 of the Act. On the balance Rs. 25,67,671/- no TDS was deducted and AO disallowed this expenditure by invoking the provisions of section 40(a)(ia) of the Act. According to assessee, these payments comprised to institutional shareholders i.e. LICI, GIC and UT1 for a sum of Rs. 12 lac in respect of three nominee directors and balance Rs. 13,67,671/- was paid to remaining four individual directors. It was claimed that non-executive directors are only members of Board of Directors and have no power except as delegated to them by the Board or vested in them by the Article of Association of the company. According to assessee, such general function cannot constitute any managerial, technical or consultancy service within the scope of section 194J of the Act. Even these functions do not fall under the provisions of section 194H of the Act, reason being these commission payments do not fall within the definition of commission as given in the explanation to section 194H of the Act. As Ld. Counsel for the assessee cited before us that this issue is covered by the decision of jurisdictional Tribunal in the case of Jahangir Biri Factory (P.) Ltd. v. DCIT (2009) 126 TTJ 567 (Kol.), wherein the issue of TDS on directors' commission was decided vide paras 8 to 12 as under:
"8. As regarding the second issue, i.e. commission payment to directors amounting to Rs.5,94,036, the learned CIT(A) has deleted the same by observing as under:
"I have carefully considered the submission of the Authorised Representative and perused the assessment order. On careful consideration of the relevant facts, I am of the opinion that the 'commission' paid to the directors is not the nature of 'commission or brokerage' as is envisaged in s. 194H, nor as 'fees for professional or technical services' considered in s. 194J of the Act. Therefore, there was no justification for disallowing the claim for commission payment to directors, under s. 40(a)(ia) of the Act, which is otherwise an allowable business expenditure. It is a different matter that actually 'commission' should also have been included within 'salary' payable to the directors and taxes should have been deducted at source therefrom. But that issue is not relevant to determine the present issue of disallowability of the payment under consideration in terms of the provisions of s. 40(a)(ia) of the Act. Accordingly, the disallowance made by the AO is deleted. However, the AO may consider the commission payment as salary income of the directors and take suitable action for non-deduction of tax therefrom in case of the assessee."
9. Aggrieved by this, now the Revenue is in appeal before us.
10. At the time of hearing before us, the learned Departmental Representative, appearing on behalf of the Revenue, has heavily relied on the orders of the AO and contended that on this issue the learned CIT(A) is not justified in deleting the same by observing that the commission paid to the directors is not in the nature of commission or brokerage as envisaged under s. 194H nor as fees for professional or technical services considered in s. 194J of the Act. Therefore, he supported the orders of the AO.
11. On the other hand, the learned counsel, appearing on behalf of the assessee, has supported the orders of the learned CIT(A) and stated that the directors have been paid commission, in addition to the salaries and other perquisites. Hence, the direction of the learned CIT(A) on this issue is in accordance with law. Therefore, he requested that the same may be upheld.
12. After hearing the rival submissions and on careful perusal of the materials available on record and taking into consideration that the assessee company has paid this commission to the directors as per their terms of employment for the work done in their capacity as whole-time directors, this commission should have been treated as an incentive in addition to salary, bonus and other perquisites. Therefore, in our considered opinion, the learned CIT(A) is justified in recording the same as not coming within the purview of commission or brokerage as defined in s. 194H nor a fee for professional or technical services as defined in s. 194J of the IT Act. Therefore, we find no infirmity in the orders of the learned CIT(A) on this issue. Therefore, this ground of the Revenue is dismissed."
Respectfully following the view taken by jurisdictional Tribunal in the case of Jahangir Biri Factory (P.) Ltd. (supra), we allow the claim of assessee.'
Respectfully following the decision of the co-ordinate bench in the case of the Assessee for A.Y 2007-08 we dismiss ground No. 1 taken by the Revenue.
4. Ground No. 2 relates to the claim of deduction u/s 80IA made by the Assessee in respect of various captive power undertakings located in the district of Bhadrachalam and Kovai. The AO noted that the Assessee has made claim of Rs. 69,57,61,000/- in respect of 4 power undertakings belonging to it on the basis of form Nos. 10CCB filed by the Assessee. In respect of power undertaking at Bhadrachalam the AO noted that the Assessee generated 12,02,11,841 units of electricity which was transferred to paper undertaking at a price of Rs. 3.3643/unit as there was no sale to outsider. This price consists of additional demand charges also. The AO was of the view that while computing the transfer price, additional demand charges has to be excluded. Therefore, he decided the total transfer price of Rs. 35,15,93,155/- against the price of Rs. 40,44,26,809/-. The AO also noted that the Assessee is bound to pay to the State Government Electricity Duty on the units generated by the captive plant and he calculated the cost element to be paid to the State Government at Rs. 223.86 lacs. Therefore, he was of the view that this has to be reduced while computing the profit and accordingly he recomputed the profit from power undertaking - I at Rs. 6,42,55,155/- and reduced the deduction accordingly.
4.1 Inrespect of power undertaking - II, the AO noted that the Assessee generated 8,97,59,276 units and set transfer price at Rs. 3.36/unit. Here also the Assessee has taken into account additional demand charges while computing the transfer price which was re-calculated by the AO. The AO further noted that the Assessee has to pay to the State Government, Electricity Duty on the units generated by the captive plant and he computed the Electricity Duty to be paid at Rs. 167.15 lakhs and to that extent he was of the view that the profit has to be reduced from this captive power plant. Accordingly, the AO recomputed the profit at Rs. 15,69,04,973/-.
4.2 In respect of power undertaking - IV, the AO observed that the undertaking generated steam used for generation of electricity by the captive power undertakings. The AO took the view that the two units are functionally integrated as a single unit so far as generation of steam and electricity and vice versa are concerned. Since the Assessee has artificially bifurcated the two units, therefore, he was of the opinion that no deduction u/s 80IA can be allowed in respect of the steam unit as the Assessee has already claimed deduction for generation of electricity in respect of captive power undertakings.
4.3 In respect of power undertaking - I, Kovai, the AO noted that the Assessee generated 5,43,96,500 units which was transferred at the rate of Rs. 4.10 per unit and while calculating the transfer price, the Assessee has not considered the Electricity Duty paid to the State Government even though the Assessee has paid a sum of Rs. 9.90 lakhs in connection with the aforesaid undertaking. The AO, therefore, re-determined the cost and computed the profit at Rs. 11,24,50,000/-. The AO also reduced the brought forward loss amounting to Rs. 1,03,03,000/- while computing the profit from the Kovai unit as per the provisions of Sec. 80IA(5). Thus, total deduction u/s 80IA was restricted to Rs. 32,33,07,128/- in place of Rs. 69,57,61,000/- claimed by the Assessee. The Assessee went in appeal before CIT(A). CIT(A) took the view in respect of the captive power undertakings that the issue is exactly identical to the one raised in Assessee's own case in A.Y 2002-03 and accordingly, he allowed deduction to the Assessee by observing as under :
"(i) Captive Power Undertaking issue :
The entire claim was fully disallowed since the Assessing Officer held that the power has only been supplied to other undertakings of the appellant on a captive basis and not to outsiders. However, I find that this issue is exactly identical to the one raised in the assessee's own case in AY 2002-03. The matter was decided in favour of the appellant company by both the CIT(A) and the Hon'ble Tribunal. In fact, the Assessing Officer has recorded in the assessment order that "….. the Department has contested against the said Appellate Orders before the higher judicial forums." The CIT(A) and ITAT have also upheld the captive undertaking issue in the appellant's favour in AY 2003-04 and AY 2004-05 and the CIT(A) has also similarly held for AY 2006-07 and AY 2007-08. Therefore, respectfully following the abovementioned decisions I hold that the deduction under section 80IA is fully available to the company in respect of the captive power undertakings.'
4.4 In respect of the steam undertaking issue, the CIT(A) noted that one power undertaking VI, Bhadrachalam generates steam for captive use of other undertakings at Bhadrachalam and allowed the deduction by observing as under:
"I find that it has been repeatedly established that steam is power as per the Delhi Tribunal decision in SIAL SBEC Bioenergy Ltd. v. DCIT  [83 TTJ 866 (2004)] and DCIT v. Maharaja Shree Umaid Mills  [120 TTJ 711 (2009)]. Further, the Hon'ble Supreme Court had dismissed the Department's SLP against the judgement of the Madras High Court in the case of Tanfac Industries Ltd. (TC No. 1773 of 2008) [319 1TR 8, 9] wherein the High Court had dismissed the Department's appeal against the decision of the Tribunal which had held the deduction under section 80IA was applicable on the value of steam used for captive consumption. The appellant company has also submitted that it is a separate/independent undertaking which produces power in the form of steam and which is transferred to other undertakings at market value for captive use. This was supported by the audited statutory Form 10CCB report which lists out all aspects related to the said independent undertaking like date of commencement, statutory inspection/clearances, statement of costs, fixed assets, profit & loss a/c and balances sheet and the process flow chart. I also find that in respect of the said facts, the Assessing Officer has accepted the position and had not made any issue. Further, the market value of steam had been properly determined based on a market value report by Price Waterhouse & Co. This market value was separately taken as cost as per section 80IA(8) for the computation of deduction for the electricity undertakings. Therefore, there was no case of double deduction.
Therefore, in view of the above discussion and finding, I hold that the deduction is fully available to the appellant company in respect of the said Power undertaking VI for generation of steam for captive consumption."
4.5 On the issue of brought forward losses incurred prior to the initial year, CIT(A) took the view that the deduction u/s 80IA has to be computed from the initial year and all losses of earlier years prior to the initial year have to be ignored.
4.6 On the issue of inclusion of additional demand charges for determining the market value, CIT(A) decided the issue in favour of the Assessee in view of the decision of the Tribunal for A.Y 2002-03 in Assessee's own case. Similarly, in respect of issue whether Electricity Duty should be included while determining the cost, CIT(A) took the view in favour of the Assessee following the decision of the Tribunal for A.Y 2002-03 in Assessee's own case.
4.7 We heard the rival submissions and carefully considered the same. We have also gone through the gist of the submissions filed by the Id. AR as well as the order of the AO on which the Id. DR has relied. The main submissions of the Id. AR are that this issue is duly covered by the decision of this Tribunal in Assessee's case for A.Y 2002-03. We have perused the ITAT order for A.Y 2002-03 in ITA No. 18/Kol/2006 in the case of the Assessee. We noted that the Tribunal under para 10.13 of its order accepted the rate as has been worked out by the CIT(A) to be the fair market value by holding as under :
"10.13 The Ld. A/R further submitted that in the instant case the assessee would be entitled to determine its profits of the power unit by considering the tariff rate determined at Rs. 4.45 per unit as per the policy of the APSEB. Keeping in view the ratio of the decision of the Hon'ble Supreme Court in Thiru Arooran Sugars Ltd. (supra), we are of the view that the market price in case of a captive e unit should be the price that the assessee would have paid to an outsider if the same commodity/services were to be procured by the assessee i.e. the landed cost. However in the instant case the actual price is unreasonably high since the rate of APSEB contains certain fixed charges which are not directly relatable to the captive plant. Further the average rate computed in conjunction with the APGPCL has not been rightly considered by the assessee since the said party is a related party. The tariff rate computed by the assessee in accordance with the guidelines by APSEB is the most reasonable and scientific way to derive the market price. This rate worked out to Rs. 4.45 per unit. The Ld CTT(A) had further reduced this rate by deleting the surcharge and additional duty and worked out the unit rate at Rs. 4.368 which has also been accepted by the assessee. In view of the clear findings by the CIT(A) and the decision of the Supreme Court and the Mumbai Tribunal we are of the view that the decision of the CIT(A) is correct and there is no infirmity in the said decision. Hence this ground of the Revenue is also dismissed."
From the said finding of the Tribunal it is apparent that the Assessee has computed the profit for claiming deduction by taking tariff rate @ Rs. 4.45/unit as per the policy of APSEB. This rate of APSEB contains fixed charges which are not directly relatable to the captive plant. CIT(A) reduced this rate by deleting the surcharge and additional duty and worked out the unit rate @ Rs.4.368. The Tribunal, therefore, confirmed the market rate/unit on the basis of the policy of APSEB as reduced by the surcharge, additional duty. Thus in view of the decision of this Tribunal for A.Y 2002-03, the Assessee, in our opinion, is entitled for deduction u/s 80IA in respect of the captive power undertaking but for the purpose of ascertaining the profit, market value should be taken in respect of the two power undertakings generating electricity. We noted that during the impugned assessment year the Assessee has claimed deduction u/s 80IA after determining the profit on the basis of the power tariff rate as per APERC i.e. Rs. 3.3643/unit. This includes demand charges, additional demand charges and variable charges. The AO reduced the additional demand charges but the CIT(A) allowed the relief to the Assessee holding that determination of the market value/based on the State Government electricity power tariff inclusive of additional demand charges has been specifically decided by CIT(A) and Tribunal for the A.Y 2002-03 and the Assessee has strictly followed the same. Accordingly, CIT(A) decided this issue in favour of the Assessee. We noted that the Tribunal in para 10.13 of its order for A.Y 2002-03 has accepted the rate per unit as worked out by CIT(A). CIT(A) reduced the tariff rate by surcharge and additional duty. Respectfully following the aforesaid decision of this Tribunal, we direct the AO compute the profit eligible for deduction u/s 80IA on the basis of the aforesaid finding given by the Tribunal for A.Y 2002-03.
4.7.1 The next issue raised in respect of claim of deduction u/s 80IA also relates to computation of profit from power undertakings in Bhadrachalam and other power undertaking at Kovai generating electricity. We noted that the AO while computing the profit of the eligible undertaking took the view that the electricity duty payable by the Assessee should have been included in the cost for the purpose of determining the profit. The CIT(A) took the view that Electricity Duty could not be included in the cost since corresponding credit for arriving at the sale and market value in revenue has not been considered. In this regard, the CIT(A) relied on the order of the Tribunal for A.Y 2002-03. We have gone through the order of the Tribunal. The relevant finding of the Tribunal has been reproduced in the preceding paragraphs. We noted that the Tribunal has not given any finding on the issue whether electricity duty payable to the State Government has to be reduced out of the tariff charges for determining the cost of generation. We have also gone through the order of CIT(A) for A.Y 2002-03, copy of which is available at pg. 123-181 of the paper book, but we did not find that any such issue for determining the profit of the eligible undertaking was before the CIT(A). Similarly, we found no such issue before the AO. The Id. AR also relied in this regard on the order of the Tribunal for A.Y 2002-03, especially para 10.10 and 10.13 of the ITAT order. We have already discussed para 10.13 and so far as para 10.10 is concerned, we noted that in para 10.10 CIT(A) accepted the rate computed on the basis of the tariff rate of APSEB but he recomputed the tariff rate @ Rs. 4.368/unit by disallowing certain duty elements which are unique to the State Government power undertakings. The Tribunal agreed with the views of the CIT(A). In this case, we noted that the AO has given a specific finding that the Assessee has provided amount of Rs. 223.86 lacs, Rs. 167.15 lacs and Rs. 19.9 lacs for Bhadrachalam plant, for power undertaking - II and for power undertaking -I, Kovai respectively in connection with the electricity duty on the units generated by the captive plant payable to the State Government but while computing the profit eligible for deduction for these units, these costs are not considered. CIT(A) simply allowed relief to the Assessee relying on the order of CIT(A) for A.Y 2002-03 and the order of the Tribunal. In our opinion, the cost of the electricity duty payable to the State Government has accrued during the year and has to be allowed as deduction while computing the profit of the eligible undertaking. This issue, in our opinion, had neither arisen during the A.Y 2002-03 nor has been decided by the CIT(A) or by the Tribunal. The AO has simply disallowed the deduction u/s 80IA. Therefore, on this issue we set aside the order of CIT(A) and restore the order of the AO and direct the AO to reduce the profit eligible for deduction in respect of the power undertaking Bhadrachalam, power undertaking - II, Bhadrachalam and power undertaking - I, Kovai. The State Electricity Duty which has been debited by the Assessee to the Profit & Loss account be reduced for computing the profit eligible for deduction in respect of each unit.
4.7.2 The next issue in the second ground relates to whether the steam generated is power or not. It is an undisputed fact that the Assessee has established power undertaking, Bhadrachalam plant which generates steam. Steam is being used, as contended by the Assessee, in other undertakings. The AO disallowed the deduction u/s 80IA holding that the Assessee has artificially bifurcated the two units which are otherwise functionally integrated, there is no scope to claim deduction u/s 801A in respect of the steam since the deduction u/s 80IA has already been claimed for generation of electricity in respect of the captive power undertakings at Bhadrachalam. We noted that CIT(A) took the view that steam is power and deduction u/s 80IA was available on the value of the steam used for captive consumption. CIT(A) also took the view that deduction is available to the Assessee on the said power undertaking - VI for generation of steam for captive consumption relying on the statutory audit form No. 10CCB and that the AO has accepted the said position. It was further held by CIT(A) that the market value was separately taken at cost as per Sec. 80IA(8) for the computation of deduction of the electricity undertaking. The Id. AR before us relied on the decision Delhi Bench of the Tribunal in the case of SIAL SBEC Bioenergy Ltd. v. Dy CIT [2004] 4 SOT 130 and Dy CIT v. Maharaja Shree Umaid Mills Ltd. [2009] 29 SOT 278 (Jaipur). The Id. AR also pointed out that in the case of Tanfac Industries Ltd., 319 ITR/ST/8,9 the apex court dismissed the SLP of the Revenue filed against the decision of the Hon'ble Madras High Court in which the Hon'ble Court had dismissed the appeal of the Revenue against the decision of the Tribunal. The Tribunal, in this decision, took the view that deduction u/s 80IA was applicable on the value of the steam used for captive consumption. The Id. AR contended that the undertaking was a separate undertaking which was producing power in the form of steam which is being transferred to other undertakings at market rate which has been determined on the basis of the arms length analysis. We noted that the Delhi Bench of the Tribunal in SIAL SBEC Bioenergy Ltd. (supra) has held that steam is form of power and shall qualify for the benefit available u/s 80IA(4)(iv). Similarly, in the case of Maharaja Shree Umaid Mills. Ltd. (supra) the Hon'ble Tribunal took the view that there is no doubt that like electricity, steam is also a form of power. These decisions were rendered in the context of Sec. 80IA(4)(iv). Sec. 80IA(4)(iv) mandates that 'an undertaking which is set up in any part of India for generation or generation and distribution of power if it begins to generate power at any time during the period beginning on 1.4.1993 and ending on 31.3.2013 is an eligible undertaking.' Therefore, in our view if power is generated through steam and the undertaking complies with all other conditions as stipulated u/s 80IA, it will be an eligible undertaking for claiming the deduction. We may mention in this regard that the Tribunal in this decision concluded that the word 'power' has to be given a meaning which in common parlance means energy. Energy can be of any form, be it mechanical, be it electrical, be it wind or be it thermal. We also noted that Sec. 80E before its deletion by the Finance Act, 1967 allowed tax holiday to certain specified industries including those engaged in generation or distribution of electricity or any other form of power. Some other sections where similar phrase was used were Sec. 10(23F), 33B, 72A(7)(a)(iii), 10(6), 10(5)(b), 32A and 80RRA but in Sec. 80IA(4) the legislature has not used the words 'generation or distribution of electricity' but used the word 'power'. From the facts before us it is not clear as to what type of plant has been installed by the Assessee whether it is a captive power plant or a co-generation plant. If it is a co-generation plant, low pressure steam is not generated by default but is generated by design. If it is a captive plant, it will generate electricity alone. In case low pressure steam is generated by design, it will be a product by itself. Steam can be used in the case of the assessee for generating power or for drying of the paper as the assessee is also having paper industry. The operation process of co-generation plant is by heating water stored in boilers using fuel whereby steam is produced which is condensed at high pressure and when the same is injected into the turbines fitted with dynamo, rotates the turbines resulting in generation of electricity. There are various types of co-generation that are available which can either produce electricity or both, electricity as well as steam. When the industry requires only electricity, then such co-generation plants are installed wherein wastage by way of low pressure steam is either nil or minimal. When the industry demands steam as its raw material for other processes, then, co-generation plant is designed in such a manner so as to produce electricity as well as requisite quantity of steam. When steam held under pressure is released, it contains force which is capable of rotating turbines. It is not clear from the facts before us which type of steam is generated in the case of the Assessee; whether steam in the case of the Assessee is a input for electricity generation or low pressure steam is generated for utilizing in the paper drying machines for producing paper. We noted that when relevant amendment to Sec. 80IA was introduced, the Finance Minister expressed intention of introducing this provision. The relevant part of the speech is reproduced hereinbelow :
"57. Electricity is a critical input for the future growth of our economy. I, therefore, propose to introduce a 5-year tax holiday in respect of the profits and gains of new industrial undertakings set up initially in India for either generation or generation and distribution of power. The 5-year tax holiday will begin from the year of generation of power.
58. The 5-year tax holiday in both these cases will be part of Sec. 80IA of the Income Tax Act and at the end of the 5-year period, these units will be entitled to existing deduction u/s 80IA for the remaining period. "
We have gone through the decision of the Hon'ble Madras High Court in the case of CIT v. Tanfac Industries Ltd. TC No. 1773 of 2008, dated 6-11-2008. We noted that in this case the Assessee was manufacturer of Flourene based chemicals wherein gas was captively consumed and the Assessee claimed benefit u/s 80IA. The Hon'ble High Court took the view that the Assessee would be entitled to deduction u/s 80IA irrespective of whether the product is sold in the open market or used by the Assessee itself. This decision does not relate to the captive consumption of the steam but refers to captive consumption of gas in a chemical manufacturing undertaking. The AO, even though took the view that the units are functionally integrated as a single unit as far as generation of steam and electricity and Assessee has artificially bifurcated the two units, but CIT(A) instead of giving a finding on this aspect relied on the submission of the Assessee and also observed that "I also find that in respect of the said facts, the Assessing Officer has accepted the position and had not made any issue". We noted that the AO has disallowed deduction on the basis that both units are functionally integrated as a single unit as far as generation of the steam and electricity, CIT(A) instead of giving a factual finding and looking into the budgetary speech of the Hon'ble Finance Minister, decided the issue merely on the basis of the arguments of the Assessee which were not taken before the AO. We, therefore, in the interest of justice and fair play to both the parties set aside the order of CIT(A) on this issue and restore this issue to the file of CIT(A) with the direction that CIT(A) shall re-adjudicate this issue on merits after considering the nature of the plant established by the Assessee and the budgetary speech of the Hon'ble Finance Minister which gives the intention of bringing Sec. 801 A(4) in the statute We may point out that the Hon'ble Supreme Court in the case of K.P. Varghese v. ITO [1981] 131 ITR 597/7 Taxman 13 has clearly laid down that the speech made by the members of the legislature on the floor of the house when the bill is being debated are inadmissible for the purpose of interpreting the statutory provisions but the speech made by the mover of the bill explaining the reasons for its introduction can certainly be referred to for the purpose of ascertaining the mischief sought to be remedied by the legislation and the object and purpose for which the legislation is enacted.
4.7.3 The next issue in ground No. 2 relates to the set off of brought forward notional loss of Rs. 1,03,03,000/- accumulated prior to the initial year of the claim. The facts relating to this issue are that the power undertaking - I at Kovai was set up during the financial year relevant to A.Y 2006-07. The Assessee made claim for deduction amounting to Rs. 11,44,40,000/- during the impugned assessment year. The AO set off the brought forward notional loss relating to this unit for the purpose of determining the eligible profit from this unit. When the matter went before CIT(A), CIT(A) directed the AO not to set off the brought forward losses of the said undertaking.
After hearing the rival submissions, we noted that this issue is duly covered in favour of the Assessee by the decision of Hon'ble Madras High Court in the case of Velayudhaswamy Spinning Mills (P.) Ltd. v. CIT [2012] 340 ITR 477/21 taxmann.com 95 in which the Hon'ble High Court has held as under :
"Held, allowing the appeal, that there was no dispute that losses incurred by the assessee were already set off and adjusted against the profits of the earlier years. During the relevant assessment year, the assessee exercised the option under section 80-IA(2). During the relevant period, there was no unabsorbed depreciation or loss of the eligible undertaking and these were already absorbed in the earlier years. There was a positive profit during the year. The loss in the year earlier to the initial assessment year already absorbed against the profit of other business could not be notionally brought forward and set off against the profits of the eligible business as no such mandate was provided in section 80-IA(5). The order of the Tribunal was to be set aside."
Similar view has been taken by the Hon'ble Karnataka High Court in the case of CIT v. Anil H. Lad [2014] 45 taxmann.com 98/225 Taxman 170. Respectfully following the aforesaid decision, we confirm the order of CIT(A) on this issue. Thus, this ground taken by the Revenue stands partly allowed for statistical purposes.
5. Ground No. 3 relates to the claim of deduction by the Assessee u/s 80IC. The facts relating to this ground are that the Assessee claimed deduction u/s 80IC in respect of the undertaking at Haridwar, Uttaranchal. The AO did not allow the deduction holding that the Assessee had not carried out any business through this impugned undertaking and 100% goods or products are being used by the designated division of the Assessee. The Assessee has not included in the credit side of the Profit & Loss account any profit while deduction has been claimed on the notional profit. The Assessee went in appeal before the CIT(A). CIT(A) deleted the disallowance.
5.1 The Ld. DR relied on the order of the AO while the Assessee contended that the allegations are similar to the disallowance made u/s 80IA, this issue has been decided in favour of the Assessee in Assessee's own case for A.Y 2002-03 to 2004-05 and now it is squarely covered in favour of the Assessee by its own case for A.Y 2007-08 by the order of this Tribunal wherein it has been held that the Respondent is eligible for deduction u/s 80IC for its captive undertaking located at Uttaranchal.
5.2 We heard the rival submissions and carefully considered the same. We nave also gone through the order of the tax authorities below. We noted that the AO has disallowed the deduction u/s 80IC on the basis that the said unit situated at Haridwar has transferred the goods and services to the business carried on by the Assessee and therefore no business is carried on by the impugned undertaking. Deduction has been claimed on notional profit which has never been included in the credit side of the Profit & Loss account. We noted that so far as the issue relating to the eligibility of the claim is concerned, this issue is duly covered by the decision of this Tribunal in ITA No. 1054/Kol/2011 for A.Y 2007-08 in Assessee's own case in which this Tribunal vide its order dt. 4.3.2014 under para 5.1 has held as under :
"5.1 We have heard the rival submissions and carefully considered the same. We have also gone through the provisions of Sec. 80IC. We noted that it is not denied by the Revenue that the eligible undertaking complies with all the other conditions. The deduction was not allowed to the undertaking merely on the basis that the undertaking was a captive undertaking and was supplying food items to other undertaking carried out by the Assessee. Looking into the provisions of Sec. 80IA(8) as is applicable to Sec. 80IC and as has been reproduced in the finding of CIT(A), we noted that goods and services are permissible to be transferred to other business by the eligible undertaking. In view of this, in our opinion, no interference is called for in the order of CIT(A) and CIT(A) has rightly allowed the claim of the Assessee. We, accordingly, confirm the order of CIT(A) on this issue. Thus, this ground stands dismissed."
Respectfully following the said order we are of the view that the said unit is eligible for deduction u/s 80IC. So far as the issue that no profit has been credited in the Profit & Loss account, we noted that CIT(A) has even though decided in favour of the Assessee that the Assessee is eligible for deduction u/s 80IC but has not given any finding whether the income generated from this undertaking stands included in the gross total income of the Assessee. In our opinion, the income need not be separately credited to the Profit & Loss account when the income derived from the eligible undertaking has to be computed. The revenue authorities should only ensure whether income from the eligible undertaking is included in the gross total income of the Assessee or not as the basic condition for allowing of deduction u/s 80IC is that the Assessee is eligible for deduction if the gross total income includes any profit and gain derived by the eligible undertaking. We, therefore, restore this issue to the file of the CIT(A) with the direction that CIT(A) shall re-decide this issue after giving due opportunity to the Assessee of being heard and give a clear-cut finding whether the income derived by the Assessee from the said eligible undertaking stands included in the gross total income of the Assessee. To that extent, the order of CIT(A) is set aside. Thus, this ground is allowed for statistical purpose.
ITA No. 1144/Kol/2012 (Assessee appeal): 
6. Ground No. 1 relates to disallowance in respect of interest payment on income tax dues. The Assessee has claimed set off of interest payment on income tax dues against interest earned on the income tax refund. The AO did not allow the same. When the matter went before the CIT(A), CIT(A) also dismissed the ground taken by the Assessee.
6.1 We heard the rival submissions and carefully considered the same. We noted that this issue is duly covered in favour of the Revenue by the decision of the Third Member, Pune Bench in the case of Dy. CIT v. Sandvik Asia Ltd. [2011] 133 ITD 126/15 taxmann.com 381 in which the Hon'ble Third Member has held as under :
"10. There is no dispute as to the head under which the interest-income is to be assessed, though one would have thought that having regard to the legal position, interest on refunds of tax was always assessable under the residuary head. Be that as it may, the question is first whether the interest paid can be allowed as a deduction. Since in the present case the interest was assessed as business income, it is necessary to consider the question whether the interest paid can be allowed as a deduction. The learned Judicial Member has held that it cannot be allowed under section 36(l)(iii) because there is no borrowing by the assessee. There can be no two opinions on the same in the light of the judgment of the Supreme Court in the case of Bharat Commerce & Industries Ltd. [1998] 98 Taxman 151. In that case it was held that where the assessee paid tax under the Voluntary Disclosure Scheme in instalments with interest, the interest was not deductible under section 36(l)(iii) of the Act.
11. The next question is whether the interest can be claimed as a deduction under section 37(1) of the Act while computing the business income. On this question also, the judgment of the Supreme Court cited above is in favour of the department. It was also held in that judgment that interest levied for failure to pay advance tax up to the statutory percentage and interest levied for delay in filing the return of income were not deductible under section 37(1) of the Act.
12. Thus the question as to whether the interest paid to the income tax department under the provisions of the Income Tax Act can be deducted while computing the business income of the assessee has to be decided against the assessee.
13. The next question which arises is whether on general principles and on the principle of real income the interest received from and paid to the income tax department can be adjusted or netted against each other. On this question there are two judgments, one of the Supreme Court in Dr V P Gopinathan [2001] 248 ITR 449/116 Taxman 489 and the other of the Bombay High Court in the case of Aruna Mills Ltd. [1957] 31 ITR 153, both of which are against the assessee.
The assessee sought to point out a distinction between Dr. V.P. Gopinathan's case (supra) and the present case by pointing out that if the assessee in the case before the Supreme Court had taken a loan from another bank on the strength of the fixed deposit placed by him in his bank and paid interest thereon then the decision of the Supreme Court would have been different. The said submission cannot be accepted because the Supreme Court has observed that even if that were to be the case, the assessee's real income would not have diminished to the extent of the interest paid to the bank from which he took a loan. The judgment of the Supreme Court, rejecting the argument based on the theory of real income, applies equally to the computation of business income and in this view of the matter it has to be held that the rule of netting does not apply to the case and that the assessee is properly assessable on the gross interest and not merely on the net interest.
18. In the result, it is to be held that the assessee is assessable in respect of the gross interest received from the income tax department and not merely on the net interest remaining after set off of the interest paid to the income tax department."
The decision of the Third Member is binding on us. Respectfully following the aforesaid decision, we dismiss the ground taken by the Assessee.
7. Ground No. 2 relates to the disallowance made u/s 14A. The facts relating to this ground are that during the year the Assessee has earned tax exempt dividend of Rs. 211,55,72,712/- on investment in shares as well as Rs. 23,83,87,373/- as tax free interest. The Assessee submitted that there was no expenses incurred directly for earning of the exempt income. However, it suo moto disallowed a sum of Rs. 37,90,800/- in revised claim. The AO took the view that the disallowance made by the Assessee has no relation with it's accounts and is therefore not correct. According to him, the primary onus is on the Assessee to identify such expenses on the basis of accounts maintained by him which relate to the exempt income. The AO in the absence of being satisfied with the Assessee took the view that the Assessee's case was duly covered by Sec. 14A(2) & (3) and therefore he computed the disallowance u/s 14A read with Rule 8D(2)(iii) as under : 
	 
	Value of investment as on 01.04.2007
	: 
	Rs. 2855,69,00,000/

	 
	Value of investment as on 31.03.2008 
	: 
	Rs. 2547,25,00,000/

	 
	Total 
	: 
	Rs. 5402,94,00,000/

	 
	The average of value of investment 
	= 
	1/2 of Rs. 5402,94,00,000/

	 
	
	= 
	Rs. 27,01,47,00,000/

	 
	Disallowance u/r 8D(2)(iii) 
	= 
	0.5% of Rs. 2701,47,00,000/

	 
	
	= 
	Rs. 13,50,73,500/


after reducing the sum of Rs.2,52,700/- in the return which was offered by the Assessee suo moto, a sum of Rs. 13,48,20,800/- was disallowed. The Assessee went in appeal before the CIT(A). CIT(A) confirmed the disallowance.
7.1 The Ld. AR submitted that the Assessee has not incurred any direct expenditure for earning of the income. The Assessee himself made disallowance and offered to tax proportionate salary and administrative cost of the personnel involved in the Assessee's Corporate Treasury department as the Corporate Treasury department inter alia is responsible for the management of the investment and banking functions of the Assessee company. Therefore, their proportionate salary and related overhead cost was disallowed on the basis of the principles contained in Sec. 14A. The AO incorrectly observed that the Assessee has made ad hoc disallowance. The disallowance was based on certain principles. The AO without recording any cogent reason for the disallowance of the claim just applied Rule 8D while the Assessee has not incurred any direct expenditure for earning of the dividend. Reliance was placed on the following decisions :
	(i)
	 
	Maxopp Investment Ltd. v. CIT  [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi)_

	(ii)
	 
	CIT v. REI Agro Ltd. (ITAT 161 of 20l3) Calcutta High Court decision dated 23-12-2013

	(iii)
	 
	Cellica Developers (P.) Ltd. v. Dy. CIT [2014] 63 SOT 255/45 taxmann.com 367 (Kol.)

	(iv)
	 
	Asstt. CIT v. Champion Commercial Co. Ltd. [2012] 139 ITD 108/26 taxmann.com 342 (Kol.)

	(v)
	 
	REI Agro Ltd. v. Dy. CIT [2013] 144 ITD 141/35 taxmann.com 404 (Kol.)

	(vi)
	 
	Raj Shipping Agencies Ltd. v. Asstt. CIT [2014] 146 ITD 277/[2013] 38 taxmann.com 345 (Mum.)


The disallowance of the expenditure u/s 14A r.w.r 8D requires proximate relationship with the tax exempt income. The disallowance is simply based on presumptions, surmises and conjectures and should not be sustained. Reliance was placed in this regard on the following decisions :
	(i)
	 
	CIT v. Walfort Share & Stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC)

	(ii)
	 
	CIT v. Metalman Auto (P.) Ltd. [2011] 199 Taxman 149/336 ITR 434/11 taxmann.com 51 (Punj. & Har.)

	(iii)
	 
	Justice Sam P. Bharucha v. Addl. CIT [2012] 53 SOT 192/25 taxmann.com 381 (Mum. - Trib.)


7.2 The Ld. DR on the other hand relied on the order of the AO and contended that the AO has duly satisfied himself in pursuance of provisions of Sec. 14A(2) that it is a fit case with reference to the accounts of the Assessee. Our attention was drawn towards pg. 7, 8 and 9 of the assessment order and it was contended that once the AO is satisfied having regard to the accounts of the Assessee about the incorrectness of the claim of the Assessee, the AO is bound to determine the amount of expenditure incurred in relation to the dividend income by applying Rule 8D. Referring to the method adopted by the Assessee, it was submitted that the basis adopted by the Assessee is not correct and not in accordance with the principles as has been pronounced from time to time.
7.3 We have carefully considered the rival submissions along with the order of the authorities below. We have also gone through various case laws and the provisions of the IT Act in this regard. The issue involved before us relate to the disallowance made by the AO by applying the provisions of sec. l4A of the IT Act read with Rule 8D of the IT Rules. Sec. 14A was inserted by the Finance Act, 2001 w.e.f. 1.4.1962. Originally this sec. provides that in computing the total income of the assessee no deduction shall be allowed in respect of the expenditure incurred by the assessee in relation to the income which does not form part of the total income under the Act. Subsequently, by Finance Act, 2002 with retrospective effect from 11/5/2001 proviso was added which states that this sec. shall not empower the AO either to re-assess or pass an order enhancing the assessment or reducing the refund already made or otherwise increasing the liability of the assessee for any assessment year beginning on or before 1/4/2001. With effect from 1/4/2007 by Finance Act, 2006 sub-sec. (2) empowers the AO to determine the amount of expenditure incurred in relation to such income which does not form part of the total income in accordance with the method as may be prescribed. Such power is to be exercised if the AO having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of the expenditure mentioned in sub-sec. (l). Before applying Rule 8D, it is apparent that the AO must be satisfied with the correctness of the claim of the assessee having regard to the accounts of the assessee. Such satisfaction is an objective satisfaction that it has to be judicious and based on the material on record. It cannot be an impression that it is much more than the gossip or hearsay, it means judgment or belief that it is a belief or a connection resulting from what one thinks on a particular question. It must be based on the reasons and ground as seems good to him and while making such satisfaction, the AO must give regard to the accounts of the assessee. He must record deficiency in the accounts with regards to the claim of the assessee. Sub-sec. (3) provides that provisions of sub-sec. (2) shall also apply where assessee claims that no expenditure had been incurred in relation to income not forming part of the total income. This is not the case of the assessee as in the case of the assessee, assessee himself estimated the expenses relating to the exempt income and disallowed the same. Rule 8D was inserted by gazette notification dated 24/3/2008 in view of the power conferred under sub-sec (2). This Rule prescribes the method for computing the expenditure incurred in relation to the income not forming part of the total income. It is an undisputed fact that the Assessee has got tax exempt dividend income to the extent of Rs.211,55,72,712/- from investment in shares and mutual funds and tax free interest of Rs.23,83,87,373/-. The Assessee has computed the disallowance u/s 14A(2) to the extent of Rs.2,52,700/- but subsequently revised it to Rs.37,90,800/- as indirect expenses. The disallowance made consists of salary expenses to the tune of Rs. 16,92,688/-, overhead expenses to the tune of Rs.20,98,097/-. In the earlier years since Rule 8D was not applicable, therefore, disallowance was made @ 1% on the total revenue. The AO was not satisfied with the correctness of the claim of the Assessee, especially the explanation of the Assessee that no administrative, managerial or establishment expenses was incurred by the Assessee. The AO asked for the details of various expenses from the Assessee. In the absence of any separate details of the expenses being maintained or accounted for by the Assessee, the AO was of the opinion that the submission of the Assessee is not tenable although he accepted that the Assessee is primarily engaged in manufacturing activity. The AO also noted that the Assessee had made substantial investment. The average investment value income from which is exempt were computed as under : 
	 
	
	Value of total investment as on 01.04.2007 
	: 
	Rs. 3,067.77 crore

	 
	Less: 
	Value of Investment the income from which is not exempt from tax 
	: 
	Rs. 212.08 crore

	 
	
	Value of investment the income from which is exempt 
	: 
	Rs. 2,855.69 crore

	 
	
	Value of total investment as on 31.03.2008 
	: 
	Rs. 2,934.55 crore

	 
	Less :
	Value of investment the income from which is not exempt from tax 
	: 
	Rs. 387.30 crore

	 
	
	Value of investment the income from which is exempt 
	: 
	Rs. 2.547.25 crore


7.3.1 We noted that the AO was of the opinion that the investment decisions are generally taken by the managerial personnel or other professional experts employed for the purpose for which administrative, managerial and establishment expenses are incurred. The Assessee has to identify these expenses on the basis of the accounts maintained by the Assessee. In the absence of separate details or the accounts and taking account of the volume of investment activity, the AO took the view that the disallowance made by the Assessee u/s 14A does not have any relation with the accounts and therefore the Assessee was not correct in computing the disallowance. The AO, therefore, applied Rule 8D and computed the disallowance under Rule 8D(2)(iii).
7.3.2 The Id. AR before us vehemently relied on the decision in Walfort Share & Stock Brokers (P.) Ltd. (supra). In this decision we noted that the Hon'ble Supreme Court in that case upheld the view of the Hon'ble Mumbai High Court in the case of Walfort Shares & Stock Brokers Ltd. v. ITO [2009] 310 ITR 421. The Hon'ble Supreme Court in this decision, at page-31 of the order held as under :
"To attract Sec. 14A there has to be proximate cause for disallowance which has its relationship with the tax exempt. Pay back or return of investment is not such proximate cause. Hence, Sec. 14A is not applicable in the present case. Thus, in the absence of such proximate cause for disallowance, Sec.l4A cannot be invoked".
7.3.3 Similar issue had come up before the Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203. We noted that in this case the assessee claimed exemption in respect of dividend income of 34.34 crores u/s 10(33). The AO issued notices for disallowance of interest u/s 14A of the IT Act. The explanation of the assessee was that (i) 95% of the shares were bonus shares for which no cost was incurred; (ii) No investment in shares was made in the current year and no disallowance was made in earlier years and (iii) There were sufficient interest free funds available in the form of share capital, reserves etc. which were more than investment in shares. The AO was not satisfied with the explanation of the assessee and he made disallowance u/s 14A on prorata basis. The CIT(A) following his orders for earlier years, accepted the appeal of the assessee. The Tribunal following the decision of the Special Bench in the case of ITO v. Daga Capital Management (P.) Ltd. [2008] 117 ITD 169 (Mum.) restored the matter to the file of the AO for the consideration in the light of the provisions of sub-sec.(2) & (3) of Sec.l4A of the IT Act. The assessee, being aggrieved, filed appeal as well as Writ Petition challenging the constitutional validity of sub-sec. (2) & (3) and Rule D. The Hon'ble High Court gave the following findings :
	"1.
	 
	The provisions of sec. 14A and Rule 8D are constitutionally valid.

	2.
	 
	The provisions of sub-sec. (2) & (3) of Sec. 14A and Rule 8D are prospective and not retrospective, in nature and therefore, would apply from assessment year 2007-08.

	3.
	 
	The basic object of Sec. 14A is to disallow the direct and indirect expenditure incurred in relation to income which does not form part of the total income (page 21).

	4.
	 
	The insertion of sec.l4A was curative and declaratory of the intent of the parliament. The basic principle of taxation is that only net income, namely, gross Income minus expenditure that is taxable. Expenses incurred can be allowed only to the extent that they are relatable to the earning of taxable income (pages 22-23). The test which has been enunciated in Wallfort for attracting the provisions of sec.l4A is that there has to be a proximate cause for disallowance which has its relationship with the tax exempt income. Once the test of proximate cause, based on the relationship of the expenditure with tax exempt income is established, a disallowance would have to be effected under section 14A (page 28)

	5.
	 
	What merits emphasis is that the jurisdiction of the AO to determine the expenditure incurred in relation to such income which does not form part of the total income, in accordance with the prescribed method, arises if the AO is not satisfied with the correctness of the claim of the assessee in respect of the expenditure which the assessee claims to have incurred in relation to income which does not form part of the total income. Moreover, the satisfaction of the AO has to be arrived at, having regard to the accounts of the assessee. Hence, sub-sec (2) does not ipso facto enable the AO to apply the method prescribed by the rules straightaway without considering whether the claim made by the assessee in respect of the expenditure incurred in relation to income which does not form part of the total income is correct. The AO must, in the first instance, determine whether the claim of the assessee in that regard is correct and the determination must be made having regard to the accounts of the assessee. The satisfaction of the AO must be arrived at on an objective basis. It is only when the AO is not satisfied with the claim of the assessee, that the legislature directs him to follow the method that may be prescribed. In a situation where the accounts of the assessee furnish an objective basis for the AO to arrive at a satisfaction in regard to the correctness of the claim of the assessee of the expenditure which has been incurred in relation to income which does not form part of the total income, there would be no warrant for taking recourse to the method prescribed by the rules. For, it is only in the event of the AO not being so satisfied that recourse to the prescribed method is mandated by law (pages 31-32).

	6.
	 
	In the event that the AO is not satisfied with the correctness of the claim made by the assessee, he must record reasons for his conclusion (page-79).

	7.
	 
	The effect of sec. 14A is to widen the theory of the apportionment of expenditure (page 49).

	8.
	 
	The expression 'expenditure incurred; in Sec.l4A refers to expenditure on rent, taxes, salaries, interest, etc., in respect of which allowances are provided for (page-50).

	9.
	 
	Sub-sections (2) & (3) of Sec. 14A are intended to enforce and implement the provisions of sub-sec (1) (pages 50).

	10.
	 
	Even in the absence of sub-section (2) of sec. 14A the AO would have to apportion the expenditure and to disallow the expenditure incurred by the assessee in relation to income which does not form part of the total income under the Act. The AO would have to follow a reasonable method of apportioning the expenditure consistent with what the circumstances of the case would warrant and having regard to all relevant facts and circumstances."


7.3.4 The Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co. Ltd. (supra) therefore at page-28 has clearly laid down that there must be proximate cause based on the relationship of the expenditure that tax exempt income is established, only then a disallowance would have to be effected u/s 14A of the IT Act. Therefore, in view of the decision of the jurisdictional High Court and the decision of the Hon'ble Supreme Court, we are of the view that sec.l4A cannot be applied unless there is a proximate cause for disallowance. The onus to establish that there is proximate cause based on the relationship of the expenditure with the exempt income in our opinion is on the Revenue. Thus, the application of the provisions of sec. (2) & (3) of Sec.l4A and Rule 8D is not automatic in each and every case, where there is income not forming part of the total income. Sub-sec. (2) & (3) are intended to enforce and implement the provisions of sub-sec. (1). Therefore, it is necessary for the AO first to ascertain whether there is proximate connection between the expenditure incurred and the income not forming part of the total income. If such proximate connection is established with the exempt income, the AO would be justified in applying the provisions of sub-sec (2) & (3) of sec.l4A and Rule 8D of the IT Act, 1961. The expenditure incurred u/s 14A would include direct and indirect expenditure, but relationship with exempted income must be proximate. If there is material to establish that there is direct nexus between the expenditure incurred and the income not forming part of total income then disallowance would be justified even where there is no receipt of exempted income u/s 10 in the year under consideration in view of the decision of Special Bench in the case of Cheminvest Ltd. v. ITO [2009] 121 ITD 318 (Delhi)
7.3.5 The basic principle of taxation is to tax the net income. On the same analogy, the exemption is also to be allowed on net basis i.e. gross receipts minus related expenses. Therefore, if any expenditure is directly related to exempted income, it cannot be allowed to be set off against taxable profit. On the same analogy, in our opinion, if any expenditure is directly related to taxable income, it cannot be allowed to be set off against the exempted income merely because some incidental benefit has arisen towards exempted income. Before making any disallowance u/s 14A, the AO is required to record a satisfaction, having regard to the accounts of the assessee, that claim of assessee that expenditure incurred is not related to the income forming part of the total income is incorrect. Such satisfaction must be arrived at on the objective basis. He is also required to record the reasons for arriving at such satisfaction. The AO, in the impugned case, we noted has categorically recorded that he is not satisfied with the correctness of the disallowance made by the Assessee with reference to the accounts as the Assessee has not maintained any separate details or accounts in respect of the incurrence of expenditure. The AO rejected even the apportionment of the expenses by the Assessee, the working of which was filed before us:
7.3.6 We also noted that the Assessee has computed disallowance in respect of salaries and the overheads of the Corporate Treasury department. The total salaries of the Corporate Treasury Dept. was Rs. 1,16,59,453/-. Out of this, salary relating to the treasury function was estimated at Rs.73,59,513/- out of which sum of Rs. 16,92,688/- was allocated towards the disallowance out of salary u/s 14A on the ratio which the total investment bears to the fixed assets + investment + net current assets i.e. 23% thereof but the basis on which the total salary of the Corporate Treasury dept. was allocated to the total salary of the treasury function was neither explained before the AO nor before us even though we raised this specific query to the Id. AR. We also noted that the Assessee has apportioned overheads of the Treasury dept. which are totalling to Rs. 1,44,51,964/-. These were apportioned on the basis what Rs.73,59,513/- had with Rs. 1,16,59,453/- and taking thereof @ 23%. The Assessee, we do not find, has filed any explanation in this regard giving the basis of this apportionment. During the course of the hearing when we asked how these expenses are co-related with the salary, the Id. AR was unable to convince us and give a proper explanation. We noted that the Assessee agreed that the Treasury dept. spend the time and personnel associated with the Treasury Dept. are responsible for making investment of company's surplus funds in various instruments yielding dividend and interest. The salary, in our opinion, at the most, could have been apportioned in the ratio which the total investment bears with the total assets. No reason or explanation is either on record or explained to us by the Id. AR as to how the sum of Rs.73,59,513/- was only been apportioned while the expenditure incurred in respect of this Department is Rs. 1,16,59,453/-. The AO, we noted, has also given a categorical finding in this regard about the incorrectness in the disallowance computed by the Assessee. The primary onus, in our opinion, lies on the Assessee to give the evidence and the material so that the AO can be satisfied. The material and evidences are in the possession of the Assessee. Therefore, the Assessee is duty bound to provide the same when an explanation is called for by the AO as to how he has computed the disallowance and how he has worked out the proximate relationship of the expenses with the total expenditure incurred by him with the investment made. Once the Assessee has submitted the evidences, the onus is on the AO and the AO is duty bound to record the reasons why he is not satisfied with the correctness of the claim of the Assessee in respect of such expenditure in relation to the income. Until and unless the Assessee discharges his primary onus when the AO has asked for it, the onus cannot be shifted on the AO so as to give benefit to the Assessee. Even though the Assessee has submitted before us the working of the apportionment but, as we have observed, we are also not satisfied with the working of the Assessee for the allocation of these expenses with reference to the accounts of the Assessee. It is not in dispute that the Assessee has incurred indirect expenses which has proximate relationship with the exempted income. Thus, in our opinion, this is a case where the AO has duly complied with the requirements of Sec. 14A(2), therefore, the AO was within his jurisdiction to apply Rule 8D.
7.3.7 We have gone through the decision in Maxopp Investment Ltd. (supra) on which the Id. AR has vehemently relied. We noted that the questions involved in this decision were :
	"1.
	 
	Whether the expenditure (including interest paid on funds borrowed) in respect of investment in shares of operating companies for acquiring and retaining a controlling interest therein is hit by section 14A of the Income-tax Act, 1961, inasmuch as the dividend received on such shares does not form part of the total income?

	2.
	 
	Whether the provisions of sub-section (2) and sub-section (3) of section 14A, inserted by the Finance Act, 2006, with effect from April 1, 2007, would apply retrospectively to all pending proceedings ?

	3.
	 
	Whether rule 8D, inserted by the Income-tax (Fifth Amendment) Rules, 2008, with effect from March 24, 2008, was procedural in nature and, hence, would apply retrospectively to all pending proceedings ?"


This decision relates to A.Y 2002-03; not to A.Y 2008-09. The provisions of sub-section (2) & (3) of Sec. 14A were inserted by the Finance Act, 2006 w.e.f. 1.4.2007. In this decision under para 30 the Hon'ble High Court has categorically held as under :
"Sub-section (2) of section 14A of the said Act provides the manner in which the Assessing Officer is to determine the amount of expenditure incurred in relation to income which does not form part of the total income. However, if we examine the provision carefully, we would find that the Assessing Officer is required to determine the amount of such expenditure only if the Assessing Officer, having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to income which does not form part of the total income under the said Act. In other words, the requirement of the Assessing Officer embarking upon a determination of the amount of expenditure incurred in relation to exempt income would be triggered only if the Assessing Officer returns a finding that he is not satisfied with the correctness of the claim of the assessee in respect of such expenditure. Therefore, the condition precedent for the Assessing Officer entering upon a determination of the amount of the expenditure incurred in relation to exempt income is that the Assessing Officer must record that he is not satisfied with the correctness of the claim of the assessee in respect of such expenditure. Sub-section (3) is nothing but an offshoot of sub-section (2) of section 14A. Sub-section (3) applies to cases where the assessee claims that no expenditure has been incurred in relation to income which does not form part of the total income under the said Act. In other words, sub-section (2) deals with cases where the assessee specifies a positive amount of expenditure in relation to income which does not form part of the total income under the said Act and sub-section (3) applies to cases where the assessee asserts that no expenditure had been incurred in relation to exempt income. In both cases, the Assessing Officer, if satisfied with the correctness of the claim of the assessee in respect of such expenditure or no expenditure, as the case may be, cannot embark upon a determination of the amount of expenditure in accordance with any prescribed method, as mentioned in sub-section (2) of section 14A of the said Act. It is only if the Assessing Officer is not satisfied with the correctness of the claim of the assessee, in both cases, that the Assessing Officer gets jurisdiction to determine the amount of expenditure incurred in relation to such income which does not form part of the total income under the said Act in accordance with the prescribed method. The prescribed method being the method stipulated in rule 8D of the said Rules. While rejecting the claim of the assessee with regard to the expenditure or no expenditure, as the case may be, in relation to exempt income, the Assessing Officer would have to indicate cogent reasons for the same."
We have already held that in the impugned case the AO has given a finding that he is not satisfied with the correctness of the claim of the Assessee and therefore, this decision, in our opinion, will support the case of the Revenue and, therefore, AO has the jurisdiction to compute the disallowance in accordance with Rule 8D.
7.3.8 The Kolkata Tribunal in the case of REI Agro Ltd. (supra) has also taken a similar view that to invoke the provisions of Sec. 14A the AO has to first record the reasons why he was not satisfied with the correctness of the claim of the Assessee. We have already held that in the case before us the AO has given a clear-cut finding that he is not satisfied with the correctness of the claim of the Assessee. In the case of REI Agro Ltd. (supra) we noted that under para 6 the Tribunal has given a clear-cut finding that there was no satisfaction recorded by the AO in the following words :
"In the present case, there is no satisfaction by the AO and consequently, in view of the decision of the Coordinate Bench of this Tribunal in the case of Balarampur Chini Mills Ltd. (supra) no disallowance u/s 14A can be made."
Thus, this decision, in our opinion, will not assist the Assessee.
7.3.9 We have also gone through the decision in Champion Commercial Co. Ltd. (supra). We noted that in this case the grievance of the Assessee was that the disallowance should have been deleted in the entirety on the ground that the AO had not recorded specific satisfaction to the effect that the claim of the Assessee i.e. no expenditure was incurred on earning of tax exempt dividend, was incorrect. We noted that the facts of this case are different from the facts of the Assessee's case. In this case, the Assessee had not shown any expenditure being incurred against the exempt dividend income which was directly credited to the bank account of the Assessee and therefore he argued that the provisions of Sec. 14A cannot be invoked. On this question, the Tribunal took the view that the provisions of Sec. 14A r.w.r 8D has rightly been invoked. In the case of the Assessee, the Assessee claimed the expenses relatable to the exempt income. Therefore, this decision will not assist the Assessee.
7.3.10 We have also gone through the decision of the Mumbai Tribunal in the Raj Shipping Agencies Ltd. (supra). We noted that in this decision also the Tribunal has categorically taken the view that for invoking provisions of Sec. 14A satisfaction has to be recorded by the AO with reference to the accounts. Rule 8D cannot be invoked on estimation/presumptive basis. This decision, in our opinion, will also not assist the Assessee as we have already held that in the case of the Assessee, the AO has recorded satisfaction about the incorrectness of the claim of the Assessee.
7.3.11 We have also gone through the decision in Metalman Auto (P.) Ltd. (supra). This decision relates to the A.Y 2004-05 while the provisions of Sec. 14A(2) & 14A(3) were inserted by the Finance Act, 2006 w.e.f. 1.4.2007. Therefore, in our opinion, this decision will not help the Assessee. In this decision, the Hon'ble High Court followed the decision of the jurisdiction High Court in the case of Hero Cycles Ltd. and held that there should be a finding of incurrence of expenditure for earning the exempt income.
7.3.12 We have also gone through the decision in Justice Sam P. Bharucha (supra). The facts of this case are different from the case of the Assessee. In this case, the Assessee claimed that the Assessee has not incurred any expenditure for earning of the exempt income and the nature of the expenditure was for earning professional income. Therefore, the Tribunal took the view that no disallowance u/s 14A could be made. In the case of the Assessee, we noted that the Assessee himself has disallowed a part of the expenditure being the proportionate management expenses for earning of the dividend. The Ld. AR also did not dispute the working made by the AO under Rule 8D. In view of our aforesaid discussion, we confirm the order of CIT(A). Thus, this ground stands dismissed. In the result, the appeal filed by the Assessee stands dismissed.
8. In the result, the appeal filed by the Revenue is partly allowed for statistical purposes and the appeal filed by the Assessee is dismissed.
9. Order pronounced in pursuance of Rule 34(4) of ITAT Rules, 1963 by putting on notice board of the Bench at Kolkata on 12/09/2014.
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Section 92C, read with sections 10A and 263, of the Income-tax Act, 1961 - Free trade zone (sub-section (4)) - Assessment year 2006-07 - Whether where Assessing Officer had initially aggregated business income declared by assessee and also Arm's Length Price adjustment and thereafter had allowed deduction under section 10A, same was in clear violation of provision of section 92C(4) and hence, order of Assessing Officer was erroneous and prejudicial to interests of revenue, - Held, yes [Para 9] [In favour of revenue] 
FACTS
 
	■ 
	 
	The Assessing Officer noticed that the assessee had entered into international transactions with its associated enterprise. Therefore, reference was made to the Transfer Pricing Officer (TPO) under section 92CA for determination of the arm's length price (ALP).

	■ 
	 
	In accordance with the said order of the Transfer Pricing Officer, the Assessing Officer passed the draft assessment order proposing transfer pricing adjustment.

	■ 
	 
	The assessee raised objections before the Disputes Resolution Panel (DRP) which directed the Assessing Officer to substitute the TP adjustment under section 92CA as against adjustment in the final assessment order. Thereafter, the Assessing Officer passed the final assessment order under section 143(3) read with section 144C(13) assessing the total taxable income.

	■ 
	 
	The Commissioner perused the assessment records of the assessee under section 263 and observed that while finalizing the scrutiny assessment, the difference in ALP as determined by the TPO as per the directions of the DRP had been added to the income from business and profession and thereafter section 10A deduction had been allowed. The Commissioner observed that under section 92C(4), no deduction under section 10A or chapter VIA should be allowed on the total income enhanced on account of adjustment to the ALP. He, therefore, came to the conclusion that the Assessing Officer ought to have restricted the deduction under section 10A which represented the profits and gains from business of the eligible unit and therefore the order of the Assessing Officer was erroneous as well as prejudicial to the interests of the revenue. Accordingly, he revised the assessment order by cancelling the order passed under section 143(3) and directed the Assessing Officer to make an order de novo after considering the observations of the Commissioner.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	That the assessment order is passed after the draft assessment order has been approved by the DRP by reducing the ALP adjustment. From the order of the DRP, it is found that the DRP was only seized of the objections of the assessee with regard to the TP adjustment as well as the grant of lower deduction under section 10A. The DRP has not considered the computation of part of deduction under section 10A. Therefore, it cannot be said that there is approval of the DRP with regard to the computation of deduction. Hence the assessee's contention that the DRP having approved the computation part of the draft assessment order cannot again be revised by the Commissioner under section 263 is not sustainable. [Para 8]

	■ 
	 
	As regards whether the order of the Assessing Officer is erroneous and prejudicial to the interests of the revenue, for assuming jurisdiction under section 263 by the Commissioner, the order of the Assessing Officer must be both erroneous as well as prejudicial to the interests of the revenue under section 92C(4), it is clearly provided by the first proviso thereto that no deduction under section 10A or under section 10AA or section 10B or under chapter VIA shall be allowed in respect of the amount of income by which the total income of the assessee is enhanced after computation of income under sub-section (4) of section 92C. It is found from the draft assessment order as well as the assessment order that the Assessing Officer has initially aggregated the business income declared by the assessee and also the ALP adjustment and thereafter has allowed deduction under section 10A. This is in clear violation of the provisions of section 92C(4) and hence, the order of the Assessing Officer is erroneous and prejudicial to the interests of the revenue. The Assessing Officer ought to have allowed deduction under section 10A before aggregating ALP adjustment and thereafter should have added the ALP adjustment and computed the taxable income. If computation is to be made as above, then the claim of deduction under section 10A would have to be restricted to the income from business available before deduction under section 10A as rightly observed by the Commissioner. In view of the same, there is not any reason to interfere with the order of the Commissioner under section 263. [Para 9]

	■ 
	 
	Accordingly, the assessee's appeal is dismissed. [Para 10]
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ORDER
 
Smt. P. Madhavi Devi, Judicial Member - This is an appeal filed by the assessee against the order of the Commissioner of Income-tax [CIT] u/s 263 of the Income-tax Act, 1961[hereinafter referred to as 'the Act'] dated 30-3-2013 for the assessment year 2006-07. The assessee is aggrieved by the order of the CIT in directing the Assessing Officer (AO) to restrict the deduction u/s 10A of the Act to the extent of Rs.32,59,19,968/- representing the profits and gains from business.
2. Brief facts of the case are that the assessee-company filed its return of income for the relevant assessment year i.e. assessment year 2006-07 on 27-11-2006 declaring a total income of Rs.6,07,56,914/-. During the assessment proceedings u/s 143(3), the AO noticed that the assessee has entered into international transactions with its associated enterprise. Therefore, reference was made to the Transfer Pricing Officer (TPO) u/s 92CA of the Act for determination of the arms' length price (ALP). The TPO determined the arms length adjustment of Rs.25,32,39,254/-. In accordance with the said order of the TPO, the AO passed the draft assessment order proposing transfer pricing adjustment of Rs.25,32,39,254/-. In the said draft assessment order, the AO computed the income of the assessee as under:
	Total income declared before claim of deduction u/s 10A 
	Rs.32,59,19,968/-

	Add: difference in ALP as determined by the TPO 
	Rs.25,32,39,254/-Rs.57,91,59,222/-

	Less: Deduction u/s 10A allowable 
	Rs.41,57,35,312

	Add: Income from other sources 
	Rs.16,34,23,910
Rs.4,52,98,884/- 

	Total income assessed 
	Rs.20,87,22,804/-


The assessee raised objections before the Disputes Resolution Panel(DRP) which directed the AO to substitute the TP adjustment u/s 92CA at Rs.11,35,16,498/- as against adjustment of Rs.25,32,95,254/- in the final assessment order. Thereafter, the AO passed the final assessment order u/s 143(3) read with sec.144C(13) of the Act assessing the total taxable income at Rs.6,90,00,048/-. While doing so, the AO has computed the income as under:
	Total income declared before claim of deduction u/s 10A 
	Rs.32,59,19,968/-

	Add: difference in ALP as determined by the TPO 
	Rs.11,35,16,498/-
Rs.43,94,36,466/-

	Less: Deduction u/s 10A allowable 
	Rs.41,57,35,312

	Add: Income from other sources 
	Rs.2,37,01,154/-
Rs.4,52,98,884/-

	Total income assessed 
	Rs.6,90,00,498/-


3. The CIT perused the assessment records of the assessee u/s 263 of the Act and observed that while finalizing the scrutiny assessment, the difference in ALP as determined by the TPO as per the directions of the DRP of Rs.11,35,16,498/- has been added to the income from business and profession and thereafter 10A deduction has been allowed. The CIT observed that u/s 92C(4) of the Act, no deduction u/s 10A or chapter VIA shall be allowed on the total income enhanced on account of adjustment to the ALP. He, therefore, came to the conclusion that the AO ought to have restricted the deduction u/s 10A to the extent of Rs.32,59,19,968/- which represents the profits and gains from business of the eligible unit and therefore the order of the AO is erroneous as well as prejudicial to the interests of the Revenue. Accordingly, he revised the assessment order by cancelling the order passed u/s 143(3) of the Act and directed the AO to make an order de novo after considering the observations of the CIT.
4. Aggrieved, the assessee is in appeal before us. The learned counsel for the assessee, Shri Padamchand Khincha, submitted that against the order of the TPO and the draft assessment order pursuant to the same, the assessee had raised objections before the DRP and the DRP has reduced the TP adjustment and confirmed the computation part of the draft assessment order. He submitted that the DRP consists of three Commissioners and therefore, the CIT u/s 263, has no jurisdiction to revise the assessment order passed in compliance with the directions of the DRP. For this proposition, he placed reliance upon the following decisions:
	(i)
	 
	CIT v. Smt.Annapoornamma Chandrashekar [2012] 204 Taxman 158 (Mag.)/17 taxmann.com 120 (Kar.) wherein the Hon'ble High Court was dealing with revision of assessment completed u/s 158BG of the Act and it was held that u/s 1548BG, the draft of block assessment order is to be approved by the CIT and such an order cannot be revised u/s 263 of the Act.

	(ii)
	 
	R.Srinivasan v. Asstt./Dy. CIT [2014] 360 ITR 471/[2013] 215 Taxman 6/29 taxmann.com 279 (Mad.) wherein similar view has been expressed after considering the decision of the Hon'ble Karnataka High Court cited supra.


5. Thus, according to the learned counsel for the assessee, the assessment order being approved by the DRP consisting of three Commissioners, it cannot be revised by the CIT u/s 263 of the Act. Without prejudice to the above, the learned counsel for the assessee further submitted that the order of the AO was not erroneous and prejudicial to the interests of the revenue and hence the jurisdiction u/s 263 could not have been invoked. In support of his contention, he placed reliance upon the decision of the Hon'ble Supreme Court in the case of Malabar Industrial Co.Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66.
6. Without prejudice to the above contention, the learned counsel for the assessee further submitted that the assessee was eligible for deduction u/s 10A with regard to the income earned by the STPI unit and all the relevant material was before the AO and after considering the same, the AO has taken one of the possible views and therefore the order cannot be said to be erroneous or prejudicial to the interests of the Revenue. He submitted that where two views are possible and the AO has adopted one of the views, then the order of the AO cannot be said to be erroneous.
7. The learned Departmental Representative, Shri T.S.N.Murthy, on the other hand, supported the orders of the CIT and submitted that the issue before the DRP was only determination of the ALP and not the computation of deduction u/s 10A of the Act. He submitted that though in the draft assessment order also, the AO has added the ALP adjustment to the income from profits and gains of business and thereafter has allowed the deduction u/s 10A of the Act, the DRP has not deliberated upon the computation part of the assessment order but has only decided on the adjustment to the ALP and has reduced the adjustment substantially. He submitted that it was in the final assessment order that the AO has computed the deduction u/s 10A of the Act which has resulted in the assessment order being erroneous as well as prejudicial to the interests of the Revenue. He submitted that the business income of the assessee as computed under chapter IV-D of the Act was Rs.32,59,19,967/- i.e. after set off of loss of non-STPI unit of Rs.11,87,00,018/- from the income of the four units i.e. Rs.43,60,08,285/-. The assessee would, therefore, be eligible for deduction u/s 10A to a sum of Rs.32,59,19,967/- only whereas the AO has allowed the deduction of Rs.41,57,35,312/- out of enhanced income by making ALP adjustment which is erroneous and prejudicial to the interests of the Revenue. As regards the decisions relied upon by the learned counsel for the assessee, the learned Departmental Representative submitted that they are distinguishable on facts.
8. Having heard both the parties and having considered the rival contentions as well as the material on record, we find that the assessment order is passed after the draft assessment order has been approved by the DRP by reducing the ALP adjustment. From the order of the DRP, we find that the DRP was only seized of the objections of the assessee with regard to the TP adjustment as well as the grant of lower deduction u/s 10A of the Act. The DRP has not considered the computation of part of deduction u/s 10A of the Act. Therefore, it cannot be said that there is approval of the DRP with regard to the computation of deduction. Hence the assessee's contention that the DRP having approved the computation part of the draft assessment order cannot again be revised by the CIT u/s 263 is not sustainable. The Hon'ble Bombay High Court in the case of CIT v. N.V.Virwani [1994] 207 ITR 225/73 Taxman 443 was considering a case of revision of the assessment order passed u/s 143(3) of the Act by the ITO after obtaining the approval of the IAC as required under law and held that such an order continues to be an order u/s 143(3) and is subject to revisional jurisdiction of CIT u/s 263 of the Act. The decisions relied upon by the learned counsel for the assessee are distinguishable on facts as they were dealing with the assessment order in search cases requiring mandatory approval by the relevant Commissioner which was sought to be revised by the CIT u/s 263 of the Act. While in the case before us, the role of DRP cannot be equated with the role of the CIT u/s 158BC of the Act. Every assessment order passed u/s 158BC requires mandatory approval of the CIT, whereas every assessment order involving transfer pricing issue does not require the prior approval of the DRP. U/s 144C, the AO shall pass and forward a draft assessment order to the relevant assessee who, thereafter shall, within 30 days of receipt of the draft order (a) file his acceptance of the variations to the AO; or (b) file his objections with the DRP and the AO. Sub-section (5) of sec.144C provides that the DRP, in a case where any objection is received shall issue the directions, as it thinks fit, for the guidance of the AO to enable him to complete the assessment. Sub-sec.(8) provides that the DRP may confirm, reduce or enhance the variations proposed in the draft order so, however, shall not set aside any proposed variation or issue any direction under sub-section (5) for further enquiry and passing of the assessment order. Thus, it can be seen that only where variations are made to the returned 'income of the assessee', that the AO has to forward the draft assessment order to the assessee and the assessee shall accept the variations or file objections with the DRP and the DRP may confirm, reduce or enhance the variations. Thus, the approval of the DRP is not to the entire draft assessment order but is only to the variations proposed by the AO, unlike the mandatory approval of the CIT of every order passed u/s 158BC of the Act. Therefore, we are not inclined to accept the contentions of the assessee on this issue.
9. As regards whether the order of the AO is erroneous and prejudicial to the interests of the Revenue, we find that for assuming jurisdiction u/s 263 by the CIT, the order of the AO must be both erroneous as well as prejudicial to the interests of the Revenue. U/s 92C(4) of the Act, it is clearly provided by the first proviso thereto that no deduction u/s 10A or u/s 10AA or section 10B or under chapter VIA shall be allowed in respect of the amount of income by which the total income of the assessee is enhanced after computation of income under sub-section (4) of 92C of the Act. We find from the draft assessment order as well as the assessment order that the AO has initially aggregated the business income declared by the assessee and also the ALP adjustment and thereafter has allowed deduction u/s 10A of the Act. This is in clear violation of the provisions of sec.92C(4) of the Act and hence, the order of the AO is erroneous and prejudicial to the interests of the Revenue. In our opinion also, the AO ought to have allowed deduction u/s 10A of the Act before aggregating ALP adjustment and thereafter should have added the ALP adjustment and computed the taxable income. If computation is to be made as above, then the claim of deduction u/s 10A would have to be restricted to the income from business available before deduction u/s 10A i.e. Rs.32,59,19,968/- as rightly observed by the CIT. In view of the same, we do not see any reason to interfere with the order of the CIT u/s 263 of the Act.
10. Accordingly, the assessee's appeal is dismissed.
RANJAN 

*In favour of revenue.
IT : In order to determine annual letting value of a property subject to Rent Control Legislation, Assessing Officer cannot ignore standard rent
■■■
[2014] 49 taxmann.com 371 (Bombay) 
HIGH COURT OF BOMBAY 
Smt. Kokilaben D. Ambani
v.
Commissioner of Income-tax, Mumbai City -VI, Mumbai*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT REFERENCE NOS. 513 OF 1997 AND 43 & 44 OF 2000
SEPTEMBER  11, 2014 
Section 23 of the Income-tax Act, 1961 - Income from house property - Annual value (Determination of) - Whether in order to determine annual letting value of a property subject to Rent Control Legislation, Assessing Officer cannot ignore standard rent and, if, said standard rent has not been fixed by competent authority, it is duty of Assessing Officer to determine same in terms of Rent Control Legislation - Held, yes [Para 8] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee, who was the owner of a flat and occupant herself, was subjected to an assessment. The assessee returned income of Rs. 1,032 only on the basis of municipal rateable value. 

	■ 
	 
	The Assessing Officer took into account the total cost of the property at Rs. 3,86,000 and adopted the standard rent at 15 per cent on the total cost to arrive at the gross annual letting value of the property at Rs. 59,900.

	■ 
	 
	The Tribunal upheld the order of the Assessing Officer. 

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	It is well settled that the Assessing Officer in the cases of properties, which are subject to Rent Control Legislation, cannot ignore the same and if the standard rent has not been fixed under the Rent Control Legislation by the competent authority, it is the duty of the Assessing Officer to determine the same in terms of the Rent Control Legislation. In these circumstances, there is no basis for an apprehension that the Tribunal would ignore the Rent Control Legislation and prefer some other mode in determining the fair rent or annual letting value of the property under section 23(1)(a). The principle cannot be any different for self occupied properties and in relation to which the exercise must be carried out in terms of the relevant section 23(1). The reference is answered accordingly and deposed of. [Para 8]


CASES REFERRED TO
 
M.V. Sonavala v. CIT [1989] 177 ITR 246/42 Taxman 123 (Bom.) (para 5), Smt. Smitaben N. Ambani v. CWT [2010] 323 ITR 104/181 Taxman 233 (Bom.) (para 7) and CIT v. Tip Top Typography [2014] 48 taxmann.com 191 (Delhi) (para 8).
J.D. Mistri Sr. Advocate and Raj Darak for the Applicant. Vimal Gupta Sr. Advocate and Ms. Padma Divakar for the Respondent.
ORDER
 
1. In all these Income Tax References which are at the instance of the assessee Smt. Kokilaben D. Ambani, the Tribunal has referred the following question and which is common to all the three references. The same reads as under:—
" Whether on the facts and circumstances of the case, the Tribunal was right in law in holding that the annual letting value of the self occupied flat in Usha Kiran Building has to be the sum equivalent to the standard rent under the Bombay Rent Control Act and not the Municipal Annual Rateable value in computing the property income u/s.23 of the Income Tax Act, 1961? "
2. The facts in Income Tax reference of 1997 would be enough to dispose of these references.
3. The assessee is an individual. The assessment year is 1984-85. The assessee who is the owner of a flat and occupant herself was subjected to an assessment. The assessee returned income of Rs. 1,032/- only on the basis of municipal rateable value. Based on the computation of income in the earlier assessment year at Rs. 39,718/-, the assessing officer adopted the income of the flat for this assessment year at the same figure. The assessing officer took into account the total cost of the property at Rs. 3,86,000/- and adopted the standard rent at 15% on the total cost to arrive at the gross annual letting value of the property at Rs. 59,900/-. The Commissioner of Income Tax i.e. the first appellate authority upheld this basis and the income. Thereafter, the matter was carried to the Tribunal and it was held that the standard rent determined on the basis of 10% yield could not be said to be excessive. The assessee's appeal and particularly the ground in that behalf was dismissed.
4. The assessee, therefore, requested the Tribunal to refer the above question.
5. What we find is the order of Reference is dated 26th July, 1994. Prior to that order being passed by the Tribunal, there was in field a decision of the Division Bench in the case of M.V.Sonavala v. CIT [1989] 177 ITR 246/42 Taxman 123 (Bom.).
6. During the pendency of the reference, we had before us the Division Bench judgment in the case of Smt. Smitaben N. Ambani v. CWT [2010] 323 ITR 104/181 Taxman 233 (Bom.) and finally a judgment by the Division Bench of this Court dated 8th August, 2014 in Income Tax appeal No.1213 of 2011 along with other Appeals to which one of us (S.C.Dharmadhikari, J.) is a party.
7. In such circumstances, we are of the opinion that the question forwarded by the Tribunal does not require any separate decision or answer. There are enough guidelines in the judgments referred by us and they would enable us to answer this question by referring to what has been held by the Delhi High Court and followed by us in Income Tax Appeal No.1213 of 2011 in CIT v. Tip Top Typography [2014] 48 taxmann.com 191. The conclusion of the Delhi High Court reads as under:—
	'(i)
	 
	ALV would be the sum at which the property may be reasonably let out by a willing lessor to a willing lessee uninfluenced by any extraneous circumstances. 

	(ii)
	 
	An inflated or deflated rent based on extraneous consideration may take it out of the bounds of reasonableness. 

	(iii)
	 
	Actual rent received, in normal circumstances, would be a reliable evidence unless the rent is inflated/deflated by reason of extraneous consideration. 

	(iv)
	 
	Such ALV, however, cannot exceed the standard rent as per the Rent Control Legislation applicable to the property. 

	(v)
	 
	if standard rent has not been fixed by the Rent Controller, then it is the duty of the assessing officer to determine the standard rent as per the provisions of rent control enactment. 

	(vi)
	 
	The standard rent is the upper limit, if the fair rent is less than the standard rent, then it is the fair rent which shall be taken as ALV and not the standard rent.

	
	 
	We would like to remark that still the question remains as to how to determine the reasonable / fair rent. It has been indicated by the Supreme Court that extraneous circumstances may inflate / deflate the "fair rent". The question would, therefore, be as to what would be circumstances which can be taken into consideration by the Assessing Officer while determining the fair rent. It is not necessary for us to give any opinion in this behalf, as we are not called upon to do so in these appeals. However, we may observe that no particular test can be laid down and it would depend on facts of each case. We would do nothing more than to extract the following passage from the Supreme Court judgment in the case of Motichand Hirachand v. Bombay Municipal Corporation AIR 1968 SC 441, 442 :

	
	 
	"It is well-recognized principle in rating that both gross value and net annual value are estimated by reference to the rent at which the property might reasonably be expected to let from year to year. Various methods of valuation are applied in order to arrive at such hypothetical rent, for instance, by reference to the actual rent paid for the property or for others comparable to it or where there are no rents by reference to the assessments of comparable properties or to the profits carried from the property or to the cost of construction.'


8. In our view, in the judgment in Tip Top Typography case (supra) after concurring with the conclusion of the Delhi High Court, we have held that the assessing officer in the cases of properties, which are subject to Rent Control Legislation cannot ignore the same. If the standard rent has not been fixed under the Rent Control Legislation by the competent authority, it is the duty of the assessing officer to determine the same in terms of the Rent Control Legislation. The law has been crystallized in terms of the decision of the Hon'ble Supreme Court as also the Full Bench of the Delhi High Court. In these circumstances, we do not find any basis for an apprehension that the Tribunal would ignore the Rent Control Legislation and prefer some other mode in determining the fair rent or annual letting value of the property under section 23(1)(a). We have also stated that the principle cannot be any different for self occupied properties and in relation to which the exercise must be carried out in terms of the relevant section 23(1) of the I.T. Act. The reference is answered accordingly and disposed of.
SUNIL 

*In favour of revenue/Matter remanded.
IT : Where Assessing Officer could not point out any defect in books of account maintained by assessee, he was not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation
■■■
[2015] 54 taxmann.com 361 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'A'
Squar Concern
v.
Income-tax Officer*
P.K. BANSAL, ACCOUNTANT MEMBER 
AND MAHAVIR SINGH, JUDICIAL MEMBER 
IT APPEAL NO. 1316 (KOL.) OF 2011
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  11, 2014 
Section 145 of the Income-tax Act, 1961 - Method of accounting - Valuation of stock (Scope of) - Assessment year 2006-07 - Whether where Assessing Officer could not point out any defect in books of account maintained by assessee, he was not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation - Held, yes [Para 4][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a wholeseller of medicines. During assessment proceedings, the Assessing Officer made certain addition to assessee's income on account of excess valuation of closing stock.

	■ 
	 
	The Commissioner (Appeals) confirmed said addition.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	It is found from the records that the assessee has produced complete books of account audited by chartered accountant, auditor's report under section 44AB, details of purchases, sales, list of creditors and debtors as disclosed in the balance-sheet and Assessing Officer thoroghly checked the books of account with copies of bills, vouchers and other documents to his satisfaction but could not find any defect in the same as is evident from the assessment order as well as order of Commissioner (Appeals).

	■ 
	 
	The Assessing Officer issued show-cause notice asking for explanation of undisclosed investment in purchases, being excess purchases revealed from the confirmations obtained from parties under section 133(6) at Rs. 18,59,336 but the assessee reconciled the entire figure including closing stock and purchases and sales, which was enquired by the Assessing Officer. The assessee submitted reconciliation statement vis a vis stock statement as per books of account.

	■ 
	 
	The assessee made mistake inadvertently by submitting the figure of closing stock as on 1-3-2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1-3-2006. The assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities, i.e., enhancement of credit limit with Bank from Rs. 20 lakhs to 30 lakhs.

	■ 
	 
	It may be noted from the assessment order as well as order of Commissioner(Appeals) that none of the authorities below have taken recourse to the provisions of section 145(2) rejecting the books result of the assessee despite complete books of account including the bills, vouchers and other details were submitted and no defects were pointed out by the lower authorities and books results were never rejected. The assessee took the matter before Additional Commissioner under section 144A who directed the Assessing Officer to supply of copies of accounts obtained from respective suppliers under section 133(6). the Assessing Officer supplied copies of confirmation of suppliers and assessee reconciled the figure of alleged of investment in purchase at Rs. 18,59,336.

	■ 
	 
	The Assessing Officer by verifying the books of account by obtaining accounts from respective suppliers under section 133(6), verified purchase returns, details of cheque payments, other journal entires, books of account, sales purchases but could not point out any defect except working out a mathematical exercise for making addition of excess stock. The assessee is a wholesaler of medicines and numerous entires are taking place amongst creditors and debtors incorporating different adjustments throughout the year. But assessee at the end of the year reconciled the respective balances incorporating the final differential in the month of March, 2006.

	■ 
	 
	The closing stock inadvertently assessed as on 1-3-2006 at Rs. 39,61,159 only for the reason that all the adjustments including credit notes against purchases were shown in the month of March, 2006. Apart from merits and reconciliation of the statements and closing stock figures the vital point here to be decided is when the assessee has reconciled the books of account, whether he can go in for making addition of closing stock. When the Assessing Officer could not point out any defect in the books of account he is not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation. [Para 4]

	■ 
	 
	In view of the provision of section 145, the Assessing Officer has to examine the accounts of the assessee and has to consider the following questions:

	(a)
	 
	whether, the assessee has regularly employed any of the methods of accounting or not?

	(b)
	 
	if regular method of accounting is there, whether, the profit can be properly deduced from the method employed or not?

	(c)
	 
	whether, the books of account of the assessee are correct or not? And

	(d)
	 
	whether the accounts maintained are complete or not and there is no significant omission therein.

	■ 
	 
	If the Assessing Officer's finding on all the four questions is in affirmative, then, assessee's profit is to be computed on the basis of his accounts. In such facts of the case, neither the first proviso to section 145(1) nor section 145(2) can be invoked. The expression 'in the opinion of the Assessing Officer' in the first proviso to section 145(1) does not confer a mere discretionary power in the context, it is a must statutory duty on the Assessing Officer to examine the method of accounting employed and to whether or not it has been regularly employed and whether the income, profits and gains of the assessee could be properly deduced therefrom. In the instant case the Assessee (sic-Assessing Officer) nowhere applied the first proviso to section 145(1) or 145(2). In the absence of the same, the Assessing Officer has no power to make addition of closing stock as made in the present case. [Para 5]

	■ 
	 
	Even on the merits of the case the assessee has explained the discrepancy by filing the reconciliation statement. The assessee made mistake inadvertently by submitting the figure of closing stock as on 1-3-2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1-3-2006. The assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities, i.e., enhancement of credit limit with Bank. In view of the above facts and circumstances of the case, it is held that the assessee has reconciled the figure of closing stock and no addition on account of undisclosed stock can be made. [Para 6]

	■ 
	 
	In the result, assessee's appeal is allowed. [Para 7]


H.V. Bhadwaj  for the Appellant. David Z. Chawngthu  for the Respondent. 
ORDER
 
Mahavir Singh, Judicial Member - This appeal by the assessee is arising out of order of CIT(A)-XXXVI, Kolkata in Appeal No. 104/CIT(A)-XXXVI/Kol/37/Wd.55(3)/09-10/393 dt. 18th July, 2011. Assessment was framed by ITO, Ward-55(3), Kolkata under s. 143(3) of the IT Act, 1961 (hereinafter referred to as 'the Act') vide his order dt. 29th Dec, 2008 for the asst. yr. 2006-07.
2. The only issue in this appeal of assessee is against the order of CIT(A) confirming the action of AO in making addition of undisclosed investment instock at Rs. 32,44,813.
3. Brief facts are that assessee is a wholesaler of medicines and total turnover of assessee during the year was at Rs. 3,19,10,213 and closing stock was at Rs. 30,60,896. The gross profit disclosed by the assessee was at Rs. 19,47,472 i.e., @ 6.10 per cent. The AO examined the book stock and found that as on 28th Feb., 2005 (sic— 2006), the closing stock is at Rs. 39,61,159 and AO taking the same as opening stock of 1st March, 2006 and considering the disclosed purchases and sales for month of March, 2006 arrived at the closing stock as on 31st March, 2006 at Rs. 63,05,709. Accordingly, the difference in closing stock being closing stock as declared as per books at Rs. 30,60,896 and closing stock as estimated by AO at Rs. 63,05,709 added sum of Rs. 32,44,813 as undisclosed investment in stock. Aggrieved, assessee preferred appeal before CIT(A) who after submissions of assessee and also reconciliation filed by the assessee, confirmed the addition by observing as under :
"8. These being the issues, I do not find any inconformity in AO's decision in recasting the trading account for the month of March, 2006 by taking the closing stock of February, 2006 as opening stock as on 1st March, 2006. The Authorised Representative though claimed that the value of closing stock as on 28th Feb., 2006 was Rs. 13,19,983, but failed to file any evidence whatsoever. On the contrary, the AO brought clinching evidences on record that closing stock as on 28th Feb., 2006 was at Rs. 39,61,159. Not only the Authorised Representative of the appellant had presented the said inventory before the AO, but exactly the same stock statement was retrieved by the AO from appellant's own accounting package. The inventory in 16 pages, covering 845 items, with threadbare description of each item and price. When such minute details have been found from appellant's book, alleging the same as manipulated and inflated stock statement prepared for bank for availing better cash credit facility is nothing but misrepresentation of facts. The assertion of the learned Authorised Representative that there could not be any unaccounted stock as there was no discrepancy in purchases and sales is hypothetical. It is for the appellant to explain why the stock statement of February, 2006 found from his own books should not be taken as opening stock as on 1st March, 2006 when no other stack statement was found in his accounting package. Further, the stock position as on 30th April, 2005 was Rs. 28,15,083, as revealed from bank confirmation filed. Going by that and taking the same amount of monthly purchases and sales as shown in the books, the stock position as on 28th Feb., 2006 should have been much more than appellant's alleged book stock of Rs. 13,19,983.
9. The learned Authorised Representative has cited a case law of the Hon'ble Madras High Court in the case of CIT v. N. Swamy (2000) 241 ITR 363 (Mad), and contended that in the light of said judgment the stock statement filed to the bank should not be considered as correct. However, going by the facts of the case, I find that the judgment could be used against the appellant. The judgment says that the 'assessee's income is to be assessed by the ITO on the basis of the material which is required to be considered for the purpose of assessment and ordinarily not on the basis of the statement which the assessee may have given to a third party unless there is material to corroborate that the statement of the assessee given to a third party, even if it be a bank'. In this case, the AO had not relied upon any statement collected from any third party. He relied upon the same stock statement as filed by appellant's own Authorised Representative as well as retrieved from appellant's own accounting package. Even otherwise, the AO made the addition on the basis of corroborative evidences gathered from appellant's books of account in support of stock statement filed to bank.
SECTION-2
TTJ UNREPORTED IT AT ORDERS
10. In view of the above, I am inclined to accept AO's assertion that the book stock of February, 2006 and the stock statement furnished to bank for the same month were one and the same. As a result, the recast grading account drawn by the AO for the month of March, 2006 was correct. Consequently, the addition of Rs.32,44,813 made by the AO on account of suppression of closing stock was correct and therefore, sustained."
Aggrieved, assessee came in second appeal before us.
4. We have heard rival contentions and gone through the facts and circumstances of the case. We find that AO after adding purchase for the month of March, 2006 and subtracting sales of March, 2006 recasted the closing stock as on 31st March, 2006 at Rs. 63,05,709 by taking the opening value of stock as on 1st March, 2006 at Rs. 39,61,159. The AO recasted the position of closing stock and added the differences at Rs. 32,44,813 as under :
	Opening stock on 1.3.2006 (as given to bank)
	 Rs. 39,61,159

	Add : Purchases in March, 2006
	 Rs. 40,51,769

	
	 Rs. 80,12,928

	Cost of March sales considering gross profit @ 6.10%
	Rs. 17,07,219

	Should be closing stock as per AO on 31.03.2006
	 Rs. 63,05,709

	Less : Stock as per books of account
	 Rs. 30,60,896

	Difference added by AO
	 Rs. 32,44,813


We find from the records that the assessee has produced complete books of account audited by chartered accountant, auditor's report under s. 44AB of the Act, details of purchases, sales, list of creditors and debtors as disclosed in the balance-sheet and AO thoroughly checked the books of account with copies of bills, vouchers and other documents to his satisfaction but could not find any defect in the same as is evident from the assessment order as well as order of CIT(A). The AO issued show-cause notice dt. 12th Dec, 2008 asking for explanation of undisclosed investment in purchases, being excess purchases revealed from the confirmations obtained from parties under s. 133(6) of the Act at Rs. 18,59,336 but the assessee reconciled the entire figure including closing stock and purchases and sales, which was enquired by the AO. Assessee submitted reconciliation statement vis-a-vis stock statement as per books of account. The relevant reconciliation statement submitted before CIT(A) reads as under :
	Month 
	Opening stock 
	Purchase 
	Sales 
	Cost of sales 93.9% 
	C/stock as per calculation 
	C/stock as per books 
	C/stock as per bank 

	1
	2
	3
	4
	5
	6
	7
	8

	April
	1446712
	4293329
	4581383
	4301919
	1438122
	1409819
	2815083

	May
	1438122
	2443146
	2554313
	2398500
	1482768
	1530693
	2683472

	June
	1482768
	147935
	1949114
	1830218
	1132285
	1279783
	2370351

	July
	1132285
	2661558
	2833405
	2660567
	1133276
	128964
	—

	August
	1133276
	2970479
	3079371
	2891529
	1212226
	1335531
	2610240

	September
	1212226
	2644595
	2872490
	2697268
	1159553
	1231992
	2649267

	October
	1159553
	2743715
	2773276
	2604106
	1299162
	1370892
	2679519

	November
	1299162
	1568805
	1964425
	1844595
	1023372
	1105922
	—

	December
	1023372
	3369471
	2966950
	2785966
	1606877
	1632825
	2779334

	January
	1606877
	1864374
	2418230
	2270718
	1200533
	1213655
	2550341

	February
	1200533
	2125405
	2099131
	1971084
	1354854
	1319983
	3961159

	March
	1354854
	4051769
	1818125
	1707219
	3024608
	3060896
	3060896


The assessee made mistake inadvertently by submitting the figure of closing stock as on 1st March, 2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1st March, 2006. Learned counsel for the assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities i.e. enhancement of credit limit with SBI Baguihati Branch from Rs. 20 lakhs to 30 lakhs. Learned counsel for the assessee before us stated and we also observe from the assessment order as well as order of CIT(A) that none of the authorities below have taken recourse to the provision of s. 145(2) of the Act rejecting the book result of the assessee despite complete books of account including the bills, vouchers and other details were submitted and no defects were pointed out by the lower authorities and book results were never rejected. The assessee taken the matter before Addl. CIT under s. 144A of the Act who directed the AO to supply of copies of accounts obtained from respective suppliers under s. 133(6) of the Act. The AO supplied copies of confirmation of suppliers and assessee reconciled the figure of alleged of investment in purchase at Rs. 18,59,336. This reconciliation (which was required) is filed before us i.e. the reconciled the figures. The AO by verifying the books of account by obtaining accounts from respective suppliers under s. 133(6) of the Act, verified purchase returns, details of cheque payments, other journal entries, books of accounts, sales purchases but could not point out any defect except working out a mathematical exercise for making addition of excess stock at Rs. 32,44,813. The assessee is a wholesaler of medicines and numerous entries are taking place amongst creditors and debtors incorporating different adjustments throughout the year. But assessee at the end of the year reconciled the respective balances incorporating the final differential in the month of March, 2006. The closing stock inadvertently assessed as on 1st March, 2006 at Rs. 39,61,159 only for the reason that all the adjustments including credit notes against purchases were shown in the month of March, 2006. Apart from merits and reconciliation of the statements and closing stock figures the vital point here to be decided is when the assessee has reconciled the books of account, whether he can go in for making addition of closing stock. In our considered view, when the AO could not point out any defect in the books of account he is not supposed to make addition of unaccounted closing stock being difference in stock on mathematical calculation.
5. In view of the provision of s. 145 of the Act, the AO has to examine the accounts of the assessee and has to consider the following questions :
	(a)
	 
	whether, the assessee has regularly employed' any of the methods of accounting or not ?

	(b)
	 
	if regular method of accounting is there, whether, the profit can be properly deduced from the method employed or not ?

	(c)
	 
	whether, the books of accounts of the assessee are correct or not ? and

	(d)
	 
	whether the accounts maintained are complete or not and there is no significant omission therein.


If the AO's finding on all the four questions is in affirmative, then, assessee's profit is to be computed on the basis of his accounts. In such facts of the case, neither the first proviso to s. 145(1) of the Act nor s. 145(2) can be invoked. The expression "in the opinion of the AO" in the first proviso to s. 145(1) of the Act does not confer a mere discretionary power in the context, it is a must statutory duty on the AO to examine the method of accounting employed and to whether or not it has been regularly employed and whether the income, profits and gains of the assessee could be properly deduced therefrom. In the present case before us, the assessee (sic—AO) nowhere applied the first proviso to s. 145(1) or 145(2) of the Act. In the absence of the same, the AO has no power to make addition of closing stock as made in the present case.
6. Even on the merits of the case the assessee has explained the discrepancy by filing the reconciliation statement which is reproduced in the above para 4 of this order. The assessee made mistake inadvertently by submitting the figure of closing stock as on 1st March, 2006 at Rs. 39,61,159 as against actual figure of the closing stock as per the books of account of Rs. 13,19,983 as on 1st March, 2006. We find that assessee explained that this mistake occurred only due to the fact that these figures are relating to inflation of stock for availing credit facilities i.e., enhancement of credit limit with SBI Baguihati branch from Rs. 20 lakhs to 30 lakhs by reconciling the figure as given in the above chart at para 4 of this order. In view of the above facts and circumstances of the case, we are of the view that the assessee has reconciled the figure of closing stock and no addition on account of undisclosed stock can be made. Hence, we delete the addition and allow the appeal of assessee.
7. In the result, assessee's appeal is allowed.
SUNIL 

*In favour of assessee.
IT : What is relevant for computation of undisclosed income under section 158BB is not merely evidence found as a result of search, but material information available with Assessing Officer relatable to such evidence
IT : In absence of any material to substantiate assessee's claim that receipt of building construction material was in consideration of rendering some services to friends, amount was rightly treated as undisclosed income of assessee
IT : Matter remanded to Assessing Officer to consider applicability of section 36(2) in respect of amount claimed by assessee as bad debt
■■■
[2015] 57 taxmann.com 116 (Madras) 
HIGH COURT OF MADRAS
R. Mani
v.
Income Tax Officer, Ward-II(14), Madurai*
R. SUDHAKAR AND G.M. AKBAR ALI, JJ. 
T.C. (A) NOS. 1244 & 1245 OF 2007
SEPTEMBER  11, 2014 
I. Section 69, read with section 158BB, of the Income-tax Act, 1961 - Undisclosed income(Gifts) - Block period 1989-90 to 1999-2000 - Whether what is relevant for computation of undisclosed income under section 158BB is not merely evidence found as a result of search, but material information available with Assessing Officer relatable to such evidence - Held, yes - Assessee claimed certain amount of opening balance in cash flow statement filed alongwith block return and stated that he received said cash as gift from friends and relatives in common parlance as 'moi' on occasion of ear-boring ceremoney of his daughter and son in 1979 and 1985 - Assessing Officer considering assessee's statement in cash flow statement that he was drawing certain amount in every block year, held that some expenses would have been incurred in earlier years also and assessee could not hold entire amount received in 1979 and 1985 - He accordingly treated 50 per cent of amount claimed as opening cash balance and remaining amount was treated as undisclosed income - Whether cash flow statement was a piece of evidence before Assessing Officer given at behest of assessee and computation of undisclosed income considering said statement was justified - Held, yes [Para 9.4][In favour of revenue] 
II. Section 69 of the Income-tax Act, 1961 - Undisclosed income (Construction expenses) - Block period 1989-90 to 1999-2000 - Assessee expended certain amount on renovation of house part of which was claimed towards cost of material - Assessing Officer accepted same except certain amount which assessee claimed to have been received in form of building material from friends for arbitration services rendered in some family dispute - Whether there being no material to substantiate said claim, mere statement of assessee was of no avail and Assessing Officer was justified in treating said amount as undisclosed income - Held, yes [Para 10.5][In favour of revenue] 
III. Section 36(1)(vii) of the Income-tax Act, 1961 - Bad debt (Settlement of loan) - Block period 1989-90 to 1999-2000 - Assessee advanced certain amount to one 'P' but could not recover same despite police complaint and, therefore, claimed that it had become bad debt - It was found that on demise of 'P', as a complete settlement towards loan, assessee took over certain area of land - Assessing Officer brought to tax amount given as a loan and value of land and disallowed claimed of bad debt - On appeal, Commissioner (Appeals) deleted addition of loan amount - Tribunal however, upheld addition of loan amount holding that said debt had not been taken into account in computing income of assessee in any earlier year, and condition laid down in sec. 36(2) was not fulfilled - Whether since reasoning given by Assessing Officer and finding of Tribunal based on section 36(2) were on two independent interpretations of same issue, matter should be remanded to Assessing Officer to consider applicability of section 36(2) - Held, yes [Para 11.3][Matter remanded] 
FACTS-I
 
	■ 
	 
	Pursuant to search conducted under section 132 a notice under section 158BC was issued to the assessee in response to which he filed return of income. The assessee claimed Rs. 5 lakhs as opening balance for the assessment year 1989-90 in the cash flow statement filed along with return of income and stated that he received said cash as gift from friends and relatives on the occasion of ear-boring ceremony of his daughter and son in years 1979 and 1985.

	■ 
	 
	The Assessing Officer disbelieved the same and held that the functions having been held in the years 1979 and 1985, the assessee could not hold the money received as "moi" for such a long period, namely, till 1-4-1988, in its entirety. Considering the drawings made by the assessee for each of block assessment years a sum of Rs. 2.50 lakhs was taken as opening balance and balance amount was treated as undisclosed income.

	■ 
	 
	On appeal, the Commissioner (Appeals) gave a further relief of Rs. 50,000 and treated opening balance as Rs. 3 lakhs, thereby restricting undisclosed income to Rs. 2 lakhs.

	■ 
	 
	On second appeal, the Tribunal confirmed the order passed by the Commissioner (Appeals).

	■ 
	 
	On appeal to the High Court, the assessee contended that block assessment of undisclosed income is to be based on evidence found in the search and material or information gathered in post-search inquiries made on the basis of evidence found in the search; and that in the instant case, the Assessing Officer was relying on probable material or evidence in the nature of expenses incurred prior to the block period to compute the undisclosed income, which was contrary to the provisions of section 158BB.


HELD-I
 
	■ 
	 
	The provision of section 158BB is in relation to computation of undisclosed income for the block period and that is to be done in accordance with the provisions of the Act on the basis of evidence found as a result of search or requisition of books of account or other documents and such other material or information as are available with the Assessing Officer and relatable to such evidence. [Para 9.2]

	■ 
	 
	In this case, the Assessing Officer, based on the cash flow statement and the statement of the assessee recorded consequent to the search, held that the opening cash balance should be Rs. 2.50 lakhs only. No doubt, for drawing this inference the Assessing Officer has stated that some expenditure should be allowable for the perious years. There is no error in such a reasoning, given the statement of the assessee in the cash flow statement that for ten long years his drawing is around Rs. 50,000 to Rs. 75,000 during every block year. In view of the admission of the assessee that there is a drawing of certain amount during every block year, the assessee cannot claim that there was no drawing at all prior to the block assessment period 1989-1990. [Para 9.3]

	■ 
	 
	The contention of the assessee that amount fixed as opening cash balance is based on no material itself cannot be countenanced, because the cash flow statement of the assessee is a record which speaks for itself. Nothing more is required for the Assessing Officer in the course of search to determine the opening cash balance and for computation of the undisclosed income for the block period. What is relevant for computation of undisclosed income under section 158BB is not merely evidence found as a result of the search, but material information available with the Assessing Officer relatable to such evidence. The cash flow statement is a piece of evidence before the Assessing Officer given at the behest of the assessee and that material has been considered to compute the undisclosed income. The emphasis of section 158BB is on computation of undisclosed income and for that necessary materials can be taken into consideration and one such material is the cash flow statement and the inference by the Assessing Officer appears to be justified. It is not hypothetical or fanciful imagination of the Assessing Officer, but a stark reality, based on the cash flow statement made by the assessee and the contents therein. [Para 9.4]

	■ 
	 
	In such view of the matter, the issue is decided against the assessee. [para 9.7]


FACTS-II
 
	■ 
	 
	During search proceedings, the assessee claimed that the house was remodelled at a cost of Rs. 3.50 lakhs. But as per seized material, the revenue estimated the value at Rs. 7 lakh. The assessee explained that the value of timber, asbestos and other construction materials was not Rs. 3.50 lakhs, but only Rs. 90,000 and the same was received by the assessee on account of certain arbitration task undertaken by him in a dispute between the family friends and, hence, it was a capital receipt and not undisclosed income.

	■ 
	 
	As the assessee could not give proof for the amount received, the Assessing Officer treated the sum of Rs. 90,000 as undisclosed income.

	■ 
	 
	On first appeal, the Commissioner (Appeals) held that the amount received by assessee as honorarium from friends and family on resolutions of disputes could not be termed as casual and non-recurring type. Thus, he deducted a sum of Rs. 5,000 under section 10(3) and the balance amount of Rs. 85,000 was brought to tax.

	■ 
	 
	On second appeal, the Tribunal confirmed the order passed by the Commisisoner (Appeals).

	■ 
	 
	On appeal to the High Court:


HELD II
 
	■ 
	 
	The onus would rest on the assessee to show as to how the sum of Rs. 90,000 was received by him either in kind or in value. There being no material to substantiate that, the mere statement of the assessee is of no avail and the department was justified in treating the balance amount of Rs. 85,000 as undisclosed income, giving exemption to the extent of Rs. 5,000 as per section 10(3). [Para 10.5]


CASE REVIEW-I
 
Vengat Bava v. CIT [2009] 318 ITR 276/[2009] 175 Taxman 190 (Ker.) (para 9.6) followed.
CIT v. Khushlal Chand Nirmal Kumar [2003] 263 ITR 77/132 Taxman 274 (MP); CIT v. G.K. Senniappan [2006] 284 ITR 220/155 Taxman 118 (Mad.); CIT v. K. Bhuvanendran & Co. [2008] 303 ITR 235 (Mad.); CIT v. R.M. Patel (HUF) [2008] 298 ITR 274 (Mad.) and CIT v. Ashok Khetrapal [2007] 294 ITR 143/[2008] 166 Taxman 75 (Delhi) (para 9.5) distinguished.
CASE REVIEW-II
 
CIT v. Ahmad Badsha Saheb [1943] 11 ITR 590 (Mad.) (para 10.3) and CIT v. Gopala Naicker Bangaru [2012] 344 ITR 297/[2010] 193 Taxman 71 (Mad.) (para 10.4) distingushed.
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JUDGMENT
 
R. Sudhakar, J. - The assessee is the appellant. It is a case of block assessment. These appeals are filed challenging the order of the Income Tax Appellate Tribunal "C Bench, Chennai, dated 25.8.2006 made in I.T.(S.S-) A.Nos.l54/Mds/2004 and 04/Mds/2005 for the Block Assessment Year 1989-1990 to 1999-2000.
2. T.C.(A) No.1244 of 2007 was admitted on the following substantial questions of law:
	"(i)
	 
	Whether, on the facts and circumstances of the case, the Tribunal is right in rejecting the claim for availability of the opening cash balance merely based on surmise sans any material?

	(ii)
	 
	Whether, on the facts and circumstances of the case, the Tribunal is right in assessing gifts received from friends as casual and non-recurring income?"


3. T.C.(A) No.1245 of 2007 was admitted on the following substantial question of law:
"Whether, on the facts and circumstances of the case, the Tribunal is right in holding that in a block assessment under Section 158BC of the Income Tax Act irrecoverable advances made in the course of money lending business cannot be allowed as a deduction in computing the| assessable income?"
4.1 The facts in a nutshell are as under: A search was conducted under Section 132 of the Income Tax Act (for brevity, "the Act") on 24.9.1998 and certain incriminating documents were seized and heavy investments were noticed. Based on the materials, a notice under Section 158BC of the Act was issued and in response to the same, the assessee filed a return of income.
4.2. The rival claims of the assessee and the department and the findings rendered by the Original Authority, First Appellate Authority and the Tribunal on each of the issues raised is as under:
Opening Cash Balance - (C.M.A.No.1244 of 2007) 
4.3.l The assessee claimed Rs.5,00,000/- as opening balance for the assessment year 1989-1990 in the cash flow statement filed along with the return of income and stated that he received cash as gift from friends and relatives as under:
	(i)
	 
	On the occasion of his daughter's ear-boring ceremony, which was held on 14.4.1979, he received Rs.2,60,000/-; and 

	(ii)
	 
	On the occasion of his son's ear-boring ceremony, which was held on 13.5.1985, he received Rs. 1,90,000/-;


The said amount was received by the assessee in common parlance as "Moi". That apart, the assessee claimed that a sum of Rs.50,000/- given by his wife out of her savings.
4.3.2 Assessing Officer disbelieved the same and held that the functions were held in the years 1979 and 1985 and the assessee could not hold the money received as "moi" for such a long period, namely, till 1.4.1988, in its entirety. Thereafter, based on the direction given by the Joint Commissioner of Income Tax, Madurai, a sum of Rs.2,50,000/- was taken as opening balance and the balance amount of Rs.2,50,000/- was treated as undisclosed income.
4.3.3 Aggrieved by the same, the assessee went on appeal before the Commissioner of Income Tax (Appeals), who gave a further relief of Rs.50,000/- and treated the opening balance as Rs.3,00,000/-, thereby restricting the undisclosed income to Rs.2,00,000/-.
4.3.4 Not being satisfied with the said order, the assessee preferred an appeal to the Tribunal. The Tribunal confirmed the order passed by the Commissioner of Income Tax (Appeals) holding that he has taken a liberal view and the same warrants no interference.
Remodeling of House at No. 15-B, Gokalay Road - (CMA,No. 1244 of 2007)
4.4.1 In the course of search proceedings, it was found that the assessee claimed that the house was remodeled at a cost of Rs.3,50,000/-. But, as per the seized material, the department estimated the value at Rs.7,00,000/-. The assessee explained that the value of timber, asbestos and other construction materials is not Rs.3,50,000/-, but only Rs.90,000/-, and the same was received by the assessee on account of certain arbitration task undertaken by him in a dispute between the family friends and hence, it is a capital receipt and not undisclosed income.
4.4.2 The Assessing Officer held that the assessee could not give proof for the same and as per the direction of the Joint Commissioner of Income Tax, Madurai, the cost of remodeling was taken as Rs.4,40,000/-and the sum of Rs.90,000/- was treated as undisclosed income, stating that it cannot be treated as capital receipt.
4.4.3 Aggrieved by the same, the assessee went on appeal to the Commissioner of Income Tax (Appeals), who held that the amount received by the assessee as honorarium from friends and family on resolution ofdisputes could be termed as casual and non-recurring type. Thus, he deducted a sum of Rs.5,000/- under Section 10(3) of the Act and the balance amount of Rs.85,000/- was brought to tax.
4.4.4 The assessee appealed to the Tribunal, which confirmed the order passed by the Commissioner of Income Tax (Appeals).
BAD DEBT$ - (CM,A,NO.1245 of 2007) 
4.5.1 In the course of the search, it was found that there were certain entries showing that the assessee had given a sum of Rs.3,50,000/- to one Pothiraj and it was stated by the assessee that he could not recover the said amount despite lodging of a complaint with the police. Thereafter, the said Pothiraj passed away and as a complete settlement towards the loan taken by Pothiraj, he took over 58 Cents of land at Kannanendal Village.
4.5.2 The Assessing Officer held that even though the assessee claims to have lent money to Pothiraj, the source of the same is not explained and, therefore, treated it as undisclosed income of the assessee. Thus, the Assessing Officer brought to tax Rs.3,50,000/- being the loan given to said Pothiraj and Rs.64,000/- being the value of the land.
4.5.3 The Commissioner of Income Tax (Appeals) held that even if Rs.3,50,000/- is brought to tax, the same should be allowed as deduction towards bad debts in the year of recovery, because the Assessing officer has already brought to tax Rs.64,600/- separately towards the value of land purchased and accordingly, allowed the appeal of the assessee by directing the Assessing Officer to delete the addition of Rs.3,50,000/-.
4.5.4 The department preferred an appeal before the Tribunal and the Tribunal finding that there were no books of account maintained by the assessee and there was no material to show that the debt has become bad, held that in block assessment, undisclosed income has to be computed in accordance with the provisions of the Act on the basis of evidence found as a result of search. It was further observed that the assessee had not complied with the requirement of Section 36(2) of the Act, which mandates that for writing off a debt, it should be shown as income in the previous year. Since there was no such disclosure and claim for the previous year, it was held that the claim of bad debt cannot be countenanced. Thus, the Tribunal reversed the order passed by the Commissioner of Income Tax (Appeals).
4.6 Impugning the order passed by the Tribunal, the present appeals are filed on the substantial questions of law, referred supra.
5. We have heard the erudite arguments of Mr. R. Srinivasan, learned counsel for the appellant and Mr. M. Swaminathan, learned Standing Counsel appearing for the respondent.
6. The issues raised in these appeals are dealt with on the trot.
OPENING CASH BALANCE - (C.M.A.No.1244 of 2007)
7.1 Before adverting to the merits of this plea, it is apposite to refer to Section 158BB(1) of the Act, which reads as under:
"Section 158BB. Computation of undisclosed income of the block period.-(1) The undisclosed income of the block period shall be the aggregate of the total income of the previous years falling within the block period computed, **[in accordance with the provisions of this Act, on the basis of evidence found as a result of search or requisition of books of account or other documents and such other materials or information as are available with the Assessing Officer and relatable to such evidence], as reduced by the aggregate of the total income, or, as the case may be, as increased by the aggregate of the losses of such previous years, determined. ...
** Substituted for 'in accordance with the provisions of Chapter IV, on the basis of evidence found as a result of 1 search or requisition of books of account or documents and such other materials or information as are available with the Assessing Officer' by the Finance Act, 2002, w.r.e.f. 1.7.1995."
7.2 According to the learned counsel for the assessee, the Assessing Officer made certain deductions for the years prior to 1988 as probable expenditure and, thus, came to the conclusion that the opening balance of Rs.5,00,000/- as on 1.4.1988 is incorrect. Expatiating the said plea, he contended that as the department has accepted the sum of Rs.5,00,000/- as opening balance, they cannot -rely upon the so-called expenditure of the period prior to 1.4.1988 for disallowing the claim of opening balance of Rs.5,00,000/-, and the same would be hit by the provisions of Section 158BB of the Act, which envisages that evidence found as a result of search or requisition of books of account or other documents and such other materials or information as are available with the Assessing Officer relatable to such evidence alone should be taken into consideration and not issues prior to the block period. To bolster this plea, the learned counsel relied on the following decisions:
	(i)
	 
	CIT v. Khushlal Chand Nirmal Kumar [2003] 263 ITR 77/132 Taxman 274 (MP)

	(ii)
	 
	CIT v. G.K. Senniappan [2006] 284 ITR 220/155 Taxman 118 (Mad.)

	(iii)
	 
	CIT v. K.Bhuvanendram & Co. [2008] 303 ITR 235 (Mad.)

	(iv)
	 
	CIT v. R.M. Patel (HUF) [2008] 298 ITR 274 (Mad.)

	(v)
	 
	CIT v. Ashok Khetrapal [2007] 294 ITR 143/[2008] 166 Taxmann 75 (Delhi)

	(vi)
	 
	CIT v. Ganeshwar [2009] 308 ITR 124 (Mad.)

	(vii)
	 
	CIT v. Shiprabhakar  [2010] 236 CTR 457 (Mad.)


7.3 To put it differently, the main plea of the learned counsel for the assessee is that block assessment of undisclosed income is to be based on evidence found in the search and material or information gathered in post-search inquiries made on the basis of evidence found in the search. In the -present case, the Assessing Officer is relying on probable material or evidence in the nature of expenses incurred prior to the block period to compute the undisclosed income, which is contrary to the provisions of Section 158BB of the Act.
7.4 The learned counsel for the assessee relied on the provisions of Section 158BB(1) of the Act, post amendment brought in by Finance Act, 2002, to contend that the evidence found as a result of search or requisition of books of account or other documents or materials or information available with the Assessing Officer relatable to such evidence alone should be taken into consideration and in the present case, the probable expenses are not based on evidence and, therefore, it could not have been disallowed.
8.1 Per contra, Mr. M. Swaminathan, learned counsel for the Revenue impressed upon the Court that the provisions of Section 158BB of the Act, as amended and even prior to the amendment brought in by Finance Act, 2002, would make no difference insofar as the present case is concerned, as the Assessing Officer has taken into consideration the cash flow statement as admitted by the assessee for the purpose of computation of undisclosed income for the block period. To buttress this argument, he relied upon the annexure to the assessment order and the summary, which are relevant to the present issue and read as under:
	I. 
	Y.E. 31.3.1989 (Asst. Year 1989-90) 
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.45,000.00

	2. 
	
	Investments
	Rs. NIL

	
	
	Total
	Rs.45,000.00

	 
	b.
	Sources available as per Records/Materials
	 

	1. 
	 
	Opening balnace of Rs.5,00,000 in the TB - Taken at Rs.2,50,000 as directed by the JCIT Range II, Madurai Rs.2,50,000.00
	 

	2. 
	
	Salary        Rs. 22,000.00
	Rs.2,72,000.00

	
	c.
	Excess fund available (A-B)
	Rs. 2,27,000.00

	II. 
	Y.E. 31.3.1990 (Asst. Year 1990-91)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.57,000.00

	III. 
	Y.E. 31.3.1991 (Asst. Year 1991-92)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.57,000.00

	IV. 
	Y.E. 31.3.1992 (Asst. Year 1992-93)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.57,000.00

	V. 
	Y.E. 31.3.1993 (Asst. Year 1993-94)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.72,000.00

	VI. 
	Y.E. 31.3.1994 (Asst. Year 1994-95)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.72,000.00

	VII. 
	Y.E. 31.3.1995 (Asst. Year 1995-96)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.75,000.00

	VIII. 
	Y.E. 31.3.1996 (Asst. Year 1996-97)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.75,000.00

	IX. 
	Y.E. 31.3.1997 (Asst. Year 1997-98)
	 

	 
	a.
	Investments made as per Records/Materials
	Rs.75,000.00

	1. 
	
	Drawings
	 

	X. 
	Y.E. 31.3.1998 (Asst. Year 1998-99)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs. 75,000.00

	XI. 
	Y.E. 24.9.1998 (broken period Asst. Year 1999-2000)
	 

	 
	a.
	Investments made as per Records/Materials
	 

	1. 
	
	Drawings
	Rs.42,000.00


SUMMARY
	Asst. Year 
	Undisclosed income/ excess fund 
	Add Income admitted in the statement treated as undisclosed income 
	Grand Total 
	Less I/R or add less returned if any 
	Undisclosed income determined for the block period 

	
	Rs.
	Rs.
	Rs.
	Rs.
	Rs.

	1989-90
	(-) 2,27,000
	14,677
	(-) 2,12,333
	NIL
	(-) 2,12,333

	1990-91
	35,000
	14,667
	49,667
	NIL
	49,667

	1991-92
	82,000
	16,667
	98,667
	NIL
	98,667

	1992-93
	(-) 20,28,478
	16,667
	(-) 20,11,811
	NIL
	(-) 20,11,811

	1993-94
	60,294
	16,667
	76,961
	NIL
	76,961

	1994-95
	(-) 38,498
	9,947
	(-) 28,551
	NIL
	(-) 28,551

	1995-96
	7,12,605
	22,240
	7,34,845
	NIL
	7,34,845

	1996-97
	(-) 12,00,026
	25,950
	(-) 11,74,076
	NIL
	(-) 11, 74,076

	1997-98
	14,22,600
	26,100
	14,48,700
	NIL
	14,48,700

	1998-99
	(-) 1,55,000
	52,359
	(-) 1,02,641
	NIL
	(-) 1,02,641

	Broken period 99-2000
	40,94,897
	17,730
	41,12,627
	NIL
	41,12,627

	Total
	27,58,394.00
	2,33,661
	29,92,055.00
	NIL
	29,92,055.00


 
	Total undisclosed income thus determined is
	Rs.2992055.00

	(or)
	Rs.2992100.00

	Tax at Rupees 2992100 works out to at 60%
	Rs.1795260.00

	Add interest intersection 158BFA(1)
	 

	November 98 to September 2000 = 23 months at 2% per month 46% works out to
	Rs. 825860.00

	Total Tax payable
	Rs.2621080.00

	Less Tax paid as per return in form No.2B
	Rs.45232.00

	Balance Tax Payable
	Rs.2575848.00


8.2 On the basis of this computation of undisclosed income, it was contended that the undisclosed income was determined after giving due weightage to the drawings for each of the block years. He pleaded that if there were drawings out of the funds for each block assessment year, the assessee cannot claim that the entire amount of Rs.5,00,000/- remained as such till 1.4.1988, namely, the beginning of the block assessment. In support of this plea, he placed emphasis on the reasoning given in the assessment order, based on the cash flow statement furnished by the assessee, which is in the following terms:
"On the opening balance of Rs.5,00,000 (2 issue) I am of / the opinion that the assessee is not entitled to get this I benefit. First function was celebrated somewhere in 1979 I and second function was celebrated in 1985. The assessee presumed that the moi receipts were kept intact till 1.4.88. The assessee was also not able to produce evidence in what form the moi receipts were kept. When he is receiving moi from various parties/relatives it is also mandatory on the part of the assessee to pay back to the parties/relatives on occasion like ear boring/house warming/marriage etc., if not more, an equal amount as moi. For the function the assessee would have spent heavy amount for booking halls, food, drinks, beverages etc. Further the time gap is also very big. It is therefore hard to believe that he has not spent any amount in moi payments, celebration of functions etc. till the date of search. In this connection, I draw the attention to the finding given by me under the head Moi receipts. Therefore assessee's plea that he has the entire moi I receipts intact on 1.4.88 is not correct/true and hence it is rejected. Similarly the amount of Rs.50,000 stated to have been given by her wife out of her savings. There is no evidence for this. The assessee was an employee. His wife was also not doing any business. He is also very poorly paid. In this circumstances no savings would be possible.
The assessee's representative vehemently argued against the stand taken by me once again before the Joint Commissioner of Income Tax, Madurai. The matter was again discussed. Based on the evidence produced and the directions given by the JCIT, Madurai an amount of Rs.2,50,000 is taken as opening balance and also as source."
8.3 He further stated that the amount of Rs.2,50,000/- taken as opening balance by the Assessing Officer was increased by the Commissioner of Income Tax (Appeals) to Rs.3,00,000/- and the same was approved by the Tribunal and in relation to the increase in the opening cash balance, there is no dispute raised by the department.
9.1 The core question that arises is as to whether the Assessing Officer relied upon any material other than what was found in the course of search or proceedings thereafter to come to the conclusion that the sum of Rs.2,50,000/- alone should be shown as opening cash balance and other amount should be treated as undisclosed income.
9.2 We find that the provision of Section 158BB of the Act is in relation to computation of undisclosed income for the block period and that is to be done in accordance with the provisions of the Act on the basis of evidence found as a result of search or requisition of books of account or other documents and such other materials of information as are available with the Assessing Officer and relatable to such evidence.
9.3 In this case, the Assessing Officer based on the cash flow statement and the statement of the assessee recorded consequent to the search held that the opening cash balance should be Rs.2,50,000/- only. No doubt, we find that for drawing this inference the Assessing Officer has stated that some expenditure should be allowable for the previous years. We do not find any error in such a reasoning, given the statement of the assessee in the cash flow statement that for ten long years his drawing is around Rs.50,000/- to Rs.75,000/- during every block year. In view of the admission of the assessee that there is a drawing of certain amount during every block year, which we have already set out in the previous paragraphs, the assessee cannot claim that there was no drawing at all prior to the block assessment period 1989-1990.
9.4 The contention of the learned counsel for the assessee that amount fixed as opening cash balance is based on no material itself cannot be countenanced, because the cash flow statement of the assessee is a record which speaks for itself. Nothing more is required for the Assessing Officer in the course of search to determine the opening cash balance and for computation of the undisclosed income for the block period. What is relevant for computation of undisclosed income under Section 158BB of the Act is not merely evidence found as a result of the search, but material information available with the Assessing Officer relatable to such evidence. The cash flow statement is a piece of evidence before the Assessing Officer given at the behest of the assessee and that material has been considered to compute the undisclosed income. The emphasis of Section 158BB of the Act is on computation of undisclosed income and for that necessary materials can be taken into consideration and one such material is the cash flow statement and the inference by the Assessing Officer appears to be justified. It is not hypothetical or fanciful imagination of the assessing officer, but a stark reality, based on the cash flow statement made by the assessee and the contents therein.
9.5 We find that the decisions relied upon by the assessee may not apply to the facts of the present case for the following reasons:
	(i)
	 
	In the case of CIT v. Khushlal Chand Nirmal Kumar (supra) issue was whether a report obtained subsequently from a Departmental Valuation Officer could be used and it was held that such document was not part of the documents found in the course of search or seizure and, therefore, no reliance can be placed on the same.

	(ii)
	 
	The decision of this Court in G.K. Senniappan (supra) also a case of search conducted under Section 132(1) of the Act in respect of one A. P. Shanmugaraj and documents seized in the course of such search were used as materials in the case of the assessee and in that view of the matter, the Court found it not in consonance with Section 158BB of the Act;

	(iii)
	 
	The decision in K. Bhuvanendran and Co. (supra) was a case of no material found during the search;

	(iv)
	 
	In the case of R.M.Patel (HUF) (supra) seized material did not related to the assessee and, therefore, the provisions of Section 158BB of the Act were held not be applicable.

	(v)
	 
	The decision in Ashok Khetrapal (supra) is in relation to a case of no incriminating material found during the course of search;

	(vi)
	 
	In the case of CIT v. P.K.Ganeshwar [2009] 308 ITR 124 (Mad.), a Division Bench of this Court following the decision in CIT v. Ajit Kumar [2008] 300 ITR 153 (Mad.)held that there was no material found during the course of search operation and, therefore, it cannot be the basis for making addition in the block assessment.


Hence, all these decisions do not throw any light on the plea made by the assessee.
9.6 On the contrary, Mr. Swaminathan, learned Standing Counsel was at pains to point out a decision of the Kerala High Court in Vengat Bava v. CIT [2009] 318 ITR 276/[2008] 175 Taxman 190. In the said decision, based on cash flow statement furnished by the assessee, certain additions towards unexplained investments and expenditure were made and additions to cash credit was also made. Under such circumstances, a Division Bench of the Kerala High Court held that when assessment is based on the materials gathered on inspection which showed proof of Investment in landed properties and expenditure in the course of time under various heads, addition under Sections 68 and 69 of the Act is permitted in an assessment under Section 158BB read with Section 158BC of the Act. This is in line with the key word in Section 158BB of the Act that it should be in accordance with the provisions of the Act and fortifies our view on this issue.
9.7 In such view of the matter, we answer the first substantial question of law against the assessee and in favour of the revenue.
Remodeling of House at No. 15-B. Gokalay Road - (C.M.A.No.1244 of 2007) 
10. The assessee claimed that the receipt of building construction materials valued at Rs.90,000/- was a capital receipt and not taxable. The Assessing Officer has held that it \s not capital receipt and treated it as undisclosed income. The explanation offered by the assessee that friends had given him certain amount in consideration of his services rendered in resolution of disputes, in the absence of details and materials, did not find favour with the Assessing Officer, who treated it as undisclosed income.
10.2 The Commissioner of Income Tax (Appeals), however, modified the assessment order and held that Rs.5,000/- should be exempted as per Section 10(3) of the Act and the balance Rs.85,000/- was treated as undisclosed income, being a casual and non recurring type. The Tribunal approved the same.
10.3 The assessee relied upon a decision in CIT v. Ahmad Badsha Saheb [1943] 11 ITR 590 (Mad.), where arbitration payments were treated as capital receipts. We find that the admission of the assessee itself is that it is not a case of arbitration per se. It is the claim of the assessee that it was paid as a gratis by some of his friends and relatives as a matter of goodwill and that too in kind, namely timber and asbestos. Therefore, the said decision is of no help to the assessee.
10.4 The reliance placed by the assessee on the decision of this Court in CIT v. Gopala Naicker Bangaru [2012] 344 ITR 297/[2010] 193 Taxman 71 is of no assistance to the assessee herein, as the facts of the said case are different in entirety. In the said case, devotees out of natural love and affection and veneration voluntarily donated to the assessee and it was held that the amount received by the assessee were gifts and they were not considerations for his profession/vocation.
10.5 In the case on hand, the assessing Officer was of the view that Rs.7,00,000/- has been expended towards renovation of the house and Rs.3,50,000/- was claimed towards cost of material. That was accepted to some extent, except for Rs.90,000/- Therefore, the onus would rest on the assessee to show as to how the sum of Rs.90,000/- was received by him either in kind or in value. There being no material to substantiate that, the mere statement of the assessee is of no avail and the department was, in our considered opinion, justified in treating the balance amount of Rs.85,000/- as undisclosed income, giving exemption to the extent of Rs.5,000/- as per Section 10(3) of the Act.
10.6 In such view of the matter, the second question of law is answered against the assessee and in favour of the Revenue.
BAD DEBTS - (C.M.A.No.1245 of 2007)
11.1 This issue relates to the advances made by the assessee to one Pothiraj to the tune of Rs.3,50,000/- and his claim that it has become bad debt. It is on record that after the demise of Pothiraj, as a complete settlement towards the loan taken by Pothiraj, the assessee took over 58 Cents of land at Kannanendal Village worth about Rs.64,600/-.
11.2 Even though the Assessing Officer brought to tax Rs.3,507000/- given as loan and Rs.64,600/- being the value of land, the Commissioner of Income Tax (Appeals), directed deletion of Rs.3,50,000/-. However, the Tribunal reversed the said finding relying upon Section 36 of the Act. The main reason for the Tribunal to disallow such a claim is that there were no books of account in this case and there was no seized material to show that the debt has become bad. It is was observed that in block assessment, undisclosed income has to be computed in accordance with the provisions of the Act and, therefore, if the assessee had not offered this amount as income in the previous year, he cannot claim benefit of bad debt. The finding of the Tribunal on this issue is as under:
"13. We have heard both the parties and also perused the documents placed on record. Section 36(l)(vii) reads as below with effect from 1.4.1989.
'Clause (vii) of sub-section (1) of section 36 of the Income Tax Act provides for deduction of the amount of any bad debt or part thereof which is written off as irrecoverable in the accounts of an assessee in the previous year'. Thus, not it is a mandatory condition that deduction can be allowed as bad debt only, when it is actually written off as irrecoverable not on mere provision. To allow the bad debt as per sec. 36(2), the following conditions are to be fulfilled:—
	i.
	 
	It must be a proper debt, or a part thereof.

	ii.
	 
	Of a revenue nature contradistinguished from capital nature.

	iii.
	 
	Which has been written off as irrecoverable in the accounts of the assessee for the previous year.

	iv.
	 
	(a) Which has been taken into account in computing the income of the assessee of the previous year in which the amount of such debt or part thereof is written off or of an earlier previous year, or

	
	 
	(b) which represents money lent in the ordinary course of the business of banking or money - lending which is carried on by the assessee."


14. From the above, it is clear that only bad debt written off by the assessee can be claimed as deduction. For claiming the deduction under this provision the assessee must establish that the debt in question has become bad debt. The very writing off of the bad debt in the books of accounts as bad is not sufficient to claim the deduction under this provision. The debt becomes bad not because the creditor assessee has decided to treat it so at a particular time, but because at a particular point of time it was no longer possible to recover such debt. The debtor had no means to recover the same and thereby recovery would not be possible and these facts are to be established by the assessee.
15. In the present case, the Assessee has not written off the bad debt in the books of accounts. The assessee has not furnished details like the date on which the debt has become bad and when the assessee has written it off as bad debt etc. In fact, there is no books of accounts at all in this case and there is no seized material to show that the debt has become bad. In the block assessment, undisclosed income has to be computed in accordance with the provisions of the Income-tax Act on the basis of evidence found as a result of search or requisition of books of accounts or other documents and such other materials or information as are available with the Assessing Officer and relatable to such evidence. Where there is no evidence to suggest that the debt has become bad and the seized material also does not suggest that the debt has become bad, it cannot be allowed as bad debt. Further, this debt has not been taken into account in computing the income of the assessee in any earlier year, and the condition laid down in sec.36(2) is not fulfilled. The ratio laid down in the decision of the Tribunal in the case of K. Easwarappa v. DCIT  [2004] 89 ITD 229 relied on by the assessee is not applicable to the facts of the present case. In view of this, we are of the opinion that the CIT (Appeals) is not justified in allowing the ground of the assessee on this issue. Accordingly, we reverse order of the CIT (Appeals) and allow the ground taken by the Revenue."
11.3 On the contrary, as pointed out by the learned counsel for the assessee, the Assessing Officer rejected the plea of the assessee to treat Rs.3,50,000/- as bad debt by holding that the same can only be treated as investment in money lending in the year of giving and it is not a bad debt. The reasoning given by the Assessing Officer and the-finding of the Tribunal based on Section 36(2) of the Act are on two independent interpretations of the same issue. In such view of the matter, on facts, there appears to be an issue in relation to the applicability of Section 36(2) of the Act, which should be considered by the Assessing Officer.
11.4 In such view of the matter, to the extent indicated above, we remand the matter to the Assessing Officer.
12. In the result, T.C.(A).No.1244 of 2007 is dismissed and T.C.(A) No. 1245 of 2007 is disposed of, by remanding the matter to the Assessing Officer, to the extent indicated above. No costs.
VARSHA 

*Partly in favour of revenue.
IT : Where assessee-society, established by Christian community, had been running medical colleges and its main aims were to train professionals in field of medical and health care and also to provide medical facilities in its hospitals to all persons of any caste, activities carried out by assessee were charitable in nature and it was entitled to exemption under section 80G
■■■
[2015] 61 taxmann.com 68 (Punjab & Haryana) 
HIGH COURT OF PUNJAB AND HARYANA
Commissioner of Income-tax
v.
Christian Medical College*
AJAY KUMAR MITTAL AND FATEH DEEP SINGH, JJ. 
IT APPEAL NO. 154 OF 2014 (O & M)†
SEPTEMBER  11, 2014 
Section 2(15), read with sections 12A and 80G, of the Income-tax Act, 1961 - Charitable purpose (Medical relief of) - Assessee-society was established and run by a minority Christian community - It had been running and maintaining Medical College, Dental College, College of Nursing and other institutions - Main aims and objects were to train professionals in field of medical and health care and also to provide medical facilities in its hospitals to all persons of any caste, creed, race, language, religion, etc. - It had been granted registration under section 12A - It had also been granted exemption under section 80G upto assessment year 2011-12 - It filed an application for renewal of exemption under section 80G - Commissioner opined that aims and objects of assessee were of religious nature and were in violation of Explanation 3 to section 80G(5)(iii) - He, therefore, withdrew exemption granted to assessee - Tribunal held that activities carried out by assessee were charitable in nature and it was entitled to exemption under section 80G(5) - It directed that renewal of registration under section 80G(5) was to be granted to assessee - Whether in peculiar facts of case Tribunal was justified in its view - Held, yes [Para 5] [In favour of assessee] 
CASE REVIEW
 
Christian Medical College v. CIT [2014] 63 SOT 31 (URO)/[2013] 40 taxmann.com 158 (Chd. - Trib.) (para 5) affirmed.
CASES REFERRED TO
 
Christian Medical College v. CIT [2014] 63 SOT 31 (URO)/40 taxmann.com 158 (Chd. - Trib.) (para 1).
Rajesh Katoch, Adv.  for the Appellant. 
JUDGMENT
 
Ajay Kumar Mittal, J. - This appeal has been preferred by the Revenue under section 260A of the Income-tax Act, 1961 (in short, "the Act"), against the order dated August 30, 2013, annexure A. II passed by the Income-tax Appellate Tribunal, Chandigarh Bench "A", (in short, "the Tribunal') in Christian Medical College v. CIT [2014] 63 SOT 31 (URO)/40 taxmann.com 158 (Chd. - Trib.) for the assessment year 2012-13, claiming the following substantial questions of law:
	"(i)
	 
	Whether, on the facts and in the circumstances of the case, the hon'ble Income-tax Appellate Tribunal was justified in law in holding that the assessee is entitled to the registration under section 80G(5) of the Income-tax Act, 1961?

	(ii)
	 
	Whether, on the facts and in the circumstances of the case, the hon'ble Income-tax Appellate Tribunal was correct in law in ignoring the fact that the primary aim of the society is to train Christian men and women as health professionals and, thus, the society was providing benefit of medical educational primarily to the persons of Christian faith?"


2. A few facts relevant for the decision of the controversy involved as narrated in the appeal may be noticed. The assessee-society was established in the financial year 1949-50 and had been granted registration under section 12A of the Act. It had also been granted exemption under section 80G of the Act and the last exemption was granted, vide order dated July 28, 2008, up to the assessment year 2011-12. The assessee filed an application in Form No. 10G for renewal of exemption under section 80G of the Act on December 22, 2010. The Commissioner of Income-tax, Ludhiana (CIT) on a perusal of the memorandum of association and bye-laws found that the aims and objects of the society were in violation of Explanation 3 to section 80G(5)(iii) of the Act. It was held by the Commissioner of Income-tax that the aims and objects of the assessee-society were of religious nature and since "charitable purpose" does not include any purpose, the whole or substantially the whole of which is of a religious nature. The exemption granted was withdrawn by the Commissioner of Income-tax, vide order dated May 25, 2012, annexure A.1. Aggrieved by the order, the assessee filed an appeal before the Tribunal. Vide order dated August 30, 2013, annexure A. II, the Tribunal allowed the appeal. Hence, the instant appeal by the Revenue.
3. We have heard learned counsel for the appellant and perused the record.
4. The Tribunal while allowing the appeal of the assessee observed that the assessee was registered as a charitable institution under section 12A of the Act and the registration granted thereunder was valid even for the current assessment year. The Tribunal further noticed that the assessee-society was established and run by a minority Christian community but as the aim and object of the assessee was to train professionals in the field of medical and health care and also to provide medical facilities in their hospitals to all persons of any caste, creed, race, language, religion, etc., the activities carried out by the assessee were charitable in nature. The assessee had been running and maintaining Christian Medical College, Christian Dental College, Christian College of Nursing and other institutions where medical care and training for the professionals was being provided by the assessee-society to all irrespective of their caste, creed, race, religion, etc. The findings recorded by the Tribunal read as under (page 316 of 27 ITR (Trib)):
"In the facts of the present case, we find that the assessee was registered as charitable institution under section 12A of the Income-tax Act and the said registration is being continued to be granted to the assessee-society even for the year under consideration. The primary aim of the assessee-society was to train men and women as health professionals in the spirit of Jesus Christ and the said facility of training health professionals and medical care was to be provided without consideration of caste, race, creed, language and religion. Though in the primary paragraphs of the objects of the assessee-society, it is mentioned that the primary aim was to educate and train Christians men and women as health professionals but in actual fact, the assessee-society has been running and maintaining the Christian Medical College, Christian Dental College, Christian College of Nursing and other institutions, though on the ideals and principles in the spirit of Christian services but for training the professionals of any caste, creed, race, religion, etc. Similarly, the medical care is being provided by the assessee-society to all irrespective of their caste, creed or religion, etc. The learned authorised representative for the assessee was directed to furnish the information in respect of the concessions being allowed to the patients by the assessee-society and necessary evidence has been filed on record in this regard which clearly establishes the case of the assessee that the said facilities of providing concessional medical and health care is provided to persons of any caste, creed or religion. The assessee-society was established and run by a minority Christian community but as the aim and object of the assessee-society is to train professionals in the field of medical and health care and also to provide medical facilities in their hospital to all persons of any caste, creed, race, religion, etc., we are of the view that the activities carried out by the assessee-society are charitable in nature and, consequently, the assessee is entitled to the registration under section 80G(5) of the Act. We find no merit in the order of the Commissioner of Income-tax in this regard and reversing the same, we hold that the renewal of registration under section 80G(5) is to be granted to the assessee-society. The grounds of appeal raised by the assessee are, thus, allowed."
5. In the light of the findings recorded by the Tribunal, which have not been shown to be illegal or perverse in any manner, no substantial question of law arises. The appeal stands dismissed.
S.K.J. 

*In favour of assessee.
†Appeal arising out of order of Tribunal in Christian Medical College v. CIT [2013] 40 taxmann.com 158 (Chd. - Trib.). 
IT : Assessee could not be allowed deduction of interest paid on borrowed funds when such funds were lying idle and never used for business purpose
■■■
[2015] 53 taxmann.com 172 (Allahabad) 
HIGH COURT OF ALLAHABAD
Tulsi Ram Bhagwan Das Mandi Ghanshyamganj
v.
Commissioner of Income-tax*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 203 OF 2005†
SEPTEMBER  10, 2014 
Section 36(1)(iii) of the Income-tax Act, 1961 - Interest on borrowed capital (Idle fund) - Assessment year 2001-02 - Assessee borrowed unsecured loan from friends and relatives and paid interest thereupon - It was found that such borrowed funds were lying idle in an almirah and were never utilised for business purpose - Whether assessee was entitled to deduction of interest paid on said loan - Held, no [Para 6] [In favour of revenue] 
CASE REVIEW
 
ITO v. Tulsi Ram Bhagwan Das[2005] 4 SOT 512 (Delhi) (para 8) affirmed.
CASES REFERRED TO
 
S.A. Builders Ltd. v. CIT (Appeals)[2007] 288 ITR 1/158 Taxman 74 (SC) (para 4), CIT v. Gautam Motors[2011] 334 ITR 326/[2010] 194 Taxman 21 (Delhi) (para 4), CIT v. Radico Khaitan Ltd. [2005] 274 ITR 354/142 Taxman 681 (All.) (para 4) and Madhav Prasad Jatia v. CIT[1979] 118 ITR 200 (SC) (para 5).
Suyash Agarwal and R.R. Agrawal for the Appellant. R.K. Upadhyay for the Respondent.
ORDER
 
Dr. Satish Chandra, J. - The present appeal is filed by the assessee against the impugned order dated 13.06.2005, passed by the Income Tax Appellate Tribunal, New Delhi in I.T.A. No.160/Del/2005 for the assessment year 2001-02.
2. On 12.09.2005, a Co-ordinate Bench has admitted the appeal by passing the following order:—
" The substantial question of law arising in the present Income Tax Appeal, in the facts and circumstances of the case, is that whether Income Tax Appellate Tribunal was justified in reversing the order of the Commissioner of Income Tax (A) dated 8.10.2004 in Appeal No. 612/03/04 on the ground that the assessee failed to bring on record the material to draw inference with regard to cash flow statements when no such plea was taken or raised or pressed on behalf of the Department before Assessing Officer or in the appeal itself and the appellant had no opportunity to file the relevant account books to prove the same and whether the Income Tax Appellate Tribunal was justified in reversing the order of Commissioner of Income Tax (A) on a reasoning other than the one given by the Assessing Officer in the order dated 12.2.2004 which was set aside by the Commissioner of Income Tax(A) vide order dated 8.10.2004."
3. The brief facts of the case are that, during the assessment year under consideration, the assessee was engaged in the trading of salt, sugar and bardana etc. The assessee has borrowed the unsecured funds from friends and relatives in the previous years and during the assessment year under consideration, the assessee has paid the interest of Rs. 2,09,066/-. The A.O. found that the borrowed funds were lying idle in an almirah and was never utilised for the purpose of business. The position of cash lying in the almirah was as under:—
	Assessment Year 
	Amount 

	2000-01
	Rs. 49,72,716.00/-

	2001-02
	Rs. 53,50,000.00/-

	2002-03
	Rs. 54,93,366.00/-


3.1 The A.O. disallowed the payment of interest and made the addition which was deleted by the first appellate authority. However, the Tribunal has restored the order of the A.O. Being aggrieved, the assessee has filed the present appeal.
3.2 With this background, we heard Sri Suyash Agarwal, learned counsel for the assessee-appellant. He submits that funds were kept idle in an almirah. The said funds were never utilised for other purpose. He readout the relevant part of Section-36(1) of the Income Tax Act and submitted that all the three conditions were fulfilled, namely:—
	(i)
	 
	the funds must have been borrowed or taken for the purpose of the business or profession;

	(ii)
	 
	the interest should have been payable; and

	(iii)
	 
	if the borrowing is not for business purposes and is for private purpose or is not connected with the business, interest paid on such borrowings cannot be allowed as a deduction under section 36(1) (iii) of the Income-tax Act, 1961.


4. To support his arguments, he relied on the ratio laid down in the following cases :—
	(I)
	 
	S.A. Builders Ltd. v. CIT (Appeals)[2007] 288 ITR 1/158 Taxman 74 (SC)

	(lI)
	 
	CIT v. Gautam Motors[2011] 334 ITR 326/[2010] 194 Taxman 21 (Delhi); and

	(Ill)
	 
	CIT v. Radico Khaitan Ltd. [2005] 274 ITR 354/142 Taxman 681 (All.).


Lastly, he prayed that the appeal be allowed.
5. On the other hand, Sri R.K. Upadhayay, learned counsel for the department has justified the impugned order. He repeatedly submitted that the funds were not utilised for the purpose of business, so, no deduction can be allowed from the business income. To support his arguments, he relied on the ratio laid down in the case of Madhav Prasad Jatia v. CIT[1979] 118 ITR 200 (SC) where the business purpose was defined.
6. We heard both the parties at length and gone through the materials available on record. From the record, it is evident that the assessee has borrowed funds from his friends and relatives and paid the interest thereupon. The funds were borrowed for the purpose of business but were never utilized for the purpose of business. The funds were lying idle in an almirah. It is not case of assessee that the funds were "Cash in hand", as per the balance-sheet. In other words, the funds was not shown as "cash in hand". No special circumstances were mentioned for not utilizing the funds for business purpose. When it is so, then we find no reason to interfere with the impugned order passed by the Tribunal. The same is hereby sustained alongwith the reasons mentioned therein.
7. Answer to substantial question of law is in favour of the department and against the assessee.
8. In the result, the appeal filed by the assessee is dismissed.
9. Interim order granted on 12.09.2005 is hereby vacated.
VARSHA 

*In favour of revenue.
†Arising out of order of ITAT in ITO v. Tulsi Ram Bhagwan Das[2005] 4 SOT 512 (Delhi). 
IT : Loss on sale of shares couldn't be held as sham if sanctity of loan restructuring by issuing shares wasn't doubted
IT : Where assessee's case belonged to Assessment year 2007-08, when rule 8D was not applicable, disallowance under section 14A could not be computed as per rule 8D
■■■
[2014] 51 taxmann.com 187 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'B' 
Consolidated Finvest & Holdings Ltd.
v.
Assistant Commissioner of Income-tax, Circle-3 (1), New Delhi*
G.D. AGRAWAL, VICE-PRESIDENT 
AND H.S. SIDHU, JUDICIAL MEMBER 
IT APPEAL NOS. 494, 729 & 730 (DELHI) OF 2011
[ASSESSMENT YEARS 2006-07 AND 2007-08] 
SEPTEMBER  10, 2014 
I. Section 45 of the Income-tax Act, 1961 - Capital gains - Chargeable as (Capital loss - Share dealings) - Assessment years 2006-07 and 2007-08 - Assessee-company had given loan to a company JPL - Assessee as well as JPL both were regularly assessed to income tax in year in which loan was advanced - Genuineness of loan was never doubted by revenue either in case of assessee or in case of JPL - JPL offered to restructure said advances by way of issue of optionally convertible preference shares (OCPS) which was later on converted into 2 per cent Reedemable Cumulative Preference Shares (RCPS) - Redemption of 2 per cent RCPS took place - Assessee claimed long- term capital loss on it which was disallowed by Assessing Officer - Whether since there was nothing on record to hold series of transaction as not genuine, same could not be presumed to be sham or bogus merely because it had resulted into long-term capital loss - Held, yes [Para 8] [In favour of assessee] 
II. Section 14A of the Income-tax Act, 1961, read with Rule 8 of the Income-Tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Rule 8D) - Assessment year 2007-08 - Whether where assessee's case belonged to Assessment year 2007-08, when rule 8D was not applicable, disallowance under section 14A could not be computed as per said rule 8D - Held, yes [Para 16] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee had given loan from time to time to Jindal Polyfilms Limited (JPL), that JPL was unable to pay the amounts due to financial constraints, therefore, JPL had offered to restructure the said advances by way of issue of Optionally Convertible Preference Shares (OCPS). Subsequently, part of OCPS was sold and part was converted into 2 per cent RCPS. This whole series of transaction was accepted to be genuine by the revenue. During the year under consideration, there was only redemption of 2 per cent RCPS.

	■ 
	 
	In Redemption of 2 per cent Redeemable Cumulative Preference Shares (RCPS) loss arises. Assessee claimed said loss and since there was no long-term capital gain which could be adjusted against the said long-term capital loss, the assessee claimed for the carry forward of long-term capital loss.

	■ 
	 
	The Assessing Officer disallowed the said loss by alleging that the whole transaction was a sham transaction which was entered into with the sole purpose of transferring funds from one company to another and in the process to generate huge long-term capital loss in the hands of the assessee company.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer.

	■ 
	 
	On appeal to the Tribunal:


HELD-I
 
	■ 
	 
	The loan was advanced at least six years before the redemption of RCPS during the year under consideration. The assessee as well as JPL both are regularly assessed to Income-tax and in the years in which loan was advanced, the genuineness of the loan was never doubted by the revenue either in the case of the assessee or in the case of JPL. The loan was converted into OCPS on 30-10-2000 and in the assessment of the assessee as well as JPL for assessment year 2001-02, such conversion of loan into OCPS was not held to be bogus or sham transaction. Part of the OCPS was sold by the assessee on 9-3-2002 and in the return of income for assessment year 2002-03, loss arising from such sale was claimed. In this year also, the revenue has not held the transaction of conversion of loan into OCPS and the sale of OCPS as bogus or sham transaction. 0 per cent OCPS was converted into 2 per cent RCPS and the transaction of conversion of 0 per cent OCPS to 2 per cent RCPS was not held to be not genuine or bogus. During the accounting year relevant to the assessment year under consideration, the assessee received the sum of Rs. 50 crores on redemption of RCPS and suddenly, the Assessing Officer held the whole transaction as a sham transaction which is completely bogus. This contention of the revenue is not acceptable because there are a series of transactions in a number of years and in all the earlier years in the case of the assessee as well JPL, the genuineness of the transactions was accepted. In the year under consideration, no significant event took place except the redemption of 2 per cent RCPS. The Assessing Officer has not brought on record an iota of evidence in holding the transaction to be a sham transaction or bogus transaction. He has not given even a single reasoning why such transaction is being held as bogus or sham transaction except that the transaction has resulted into long-term capital loss which may be adjusted against the long term capital gain in future. Merely because the transaction has been entered into between two sister concerns or it has resulted into loss may be a good ground for investigating the transaction in deep. But, that, by itself, is not sufficient to hold the transaction as a sham transaction or a bogus transaction. When there is a long series of transactions, the revenue which accepted all the transaction of series cannot held the whole transaction to be sham or invalid in the year when the last transaction of the series took place and, specially, when there is no basis or evidence to hold so. [Para 8]

	■ 
	 
	There is nothing on record to hold the series of the transactions as not genuine. On the other hand, in the past several years, all the transactions of the series have been accepted by the revenue as genuine business transactions. Therefore, in the year of redemption of the 2 per cent RCPS, the transactions cannot be presumed to be sham or bogus merely because it has resulted into long-term capital loss which may be adjusted the long-term capital gain, if any, arising in future to the assessee. The Assessing Officer is directed to accept long-term capital loss and carry forward the same in accordance with law. [Para 9]


FACTS-II
 
	■ 
	 
	During the year under consideration, the assessee received dividend income. The assessee has claimed that it incurred the sum of Rs. 7,73,525 for earning of exempt income and, therefore, the assessee had suo motu disallowed the same under section 14A.

	■ 
	 
	The Assessing Officer held that the disallowance is to be computed as per Rule 8D and he, therefore, worked out the disallowance as per Rule 8D at Rs. 1,49,90,393 from which after the deducting the sum of Rs. 7,73,525 which was already disallowed by the assessee made further disallowance of Rs. 1,42,19,868.

	■ 
	 
	On appeal, the Commissioner (Appeals), deleted the disallowance made by the Assessing Officer on ground that provisions of rule 8D of the Income-tax Rules which have been notified with effect from 24-3-2008 shall apply with effect from Assessment year 2008-09. In the present appeal, the assessment year involved is 2007-08.

	■ 
	 
	On appeal by the revenue to the Tribunal :


HELD-II
 
	■ 
	 
	In this case, the assessee has worked out the disallowance under section 14A at Rs. 7,73,525. The Assessing Officer did not record any satisfaction that such working is wrong. He simply says that disallowance is to be worked out as per rule 8D. It is already held that for Assessment year 2007-08, rule 8D was not applicable and therefore, disallowance need not be computed as per rule 8D. The Assessing Officer has not recorded any satisfaction with regard to any mistake in the working of disallowance under section 14A at Rs. 7,73,525 by the assessee. On these facts, there is no justification to interfere with the order of Commissioner (Appeals). The same is sustained and revenue's appeal is dismissed. [Para 16]


CASE REVIEW-I
 
Mc Dowell and Co. Ltd. v. CTO  [1985] 154 ITR 148/22 Taxman 11(para 9); distinguish; CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC); Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC); CIT v. Walfort Share and Stock Brokers(P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC) and Vodafone International Holdings B.V. v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC) (para 9) followed.
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MC Dowell & Co. Ltd. v. CTO [1985] 154 ITR 148/22 Taxman 11 (SC) (para 4), CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC) (para 4), Union of India v. Azadi Bachaoo Andolan [2003] 263 ITR 706/132 Taxman 373 (SC) (para 4), CIT v. Walfort Share & stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC) (para 4), Vodafone International Holdings v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC) (para 9), Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) (para 15) and Maxopp Investment Ltd. v. CIT [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi) (para 15).
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ORDER
 
ITA No.729/Del/2011 - Assessee's appeal for AY 2006-07 
G.D. Agrawal, Vice-President - This appeal by the assessee is directed against the order of learned CIT(A)-VI, New Delhi dated 13th December, 2010 for the AY 2006-07.
2. Ground No.1 of the assessee's appeal reads as under:—
'That on the facts and circumstances of the case and in law, the Commissioner of Income-tax (Appeals) ("the CIT(A)") erred in confirming the action of the Assessing Officer in disallowing long term capital loss of Rs.41,81,03,448 arising on redemption of preference shares of Jindal Polyfilms Limited ("JPL"), as not being genuine.'
3. The other grounds raised by the assessee are only arguments in support of above ground No.1.
4. At the time of hearing before us, it is submitted by the learned counsel that the assessee has given loan from time to time to Jindal Polyfilms Limited (JPL) and as on 30th October, 2000, the total loan payable by JPL to the assessee was `99 crores. That JPL was unable to pay the amounts due to financial constraints, therefore, JPL has offered to restructure the said advances by way of issue of Optionally Convertible Preference Shares (OCPS). Accordingly, JPL issued 6,60,00,000 0% OCPS of `10/- each at a premium of `5/- each. The OCPS were convertible at the option of the assessee into 10 equity shares of `10/- each for every 33 OCPS. The option was to be exercised within 18 months from the date of the issue of the debentures. That before the completion of 18 months from the issue of the debentures on 2nd May, 2001, there was change in the SEBI guidelines which restricted the promoters holding to a certain percentage. Due to above change in the SEBI guidelines, the option of conversion of preference shares into equity shares became unviable as it was legally not permissible. Therefore, JPL proposed modification in the terms of 0% OCPS by which the OCPS were converted into 2% Redeemable Cumulative Preference Shares (RCPS). That out of 6,60,00,000 OCPS allotted to the assessee, 1,60,00,000 OCPS were sold on 9th March, 2002 at the rate of `7/- per OCPS. That loss arising from such sale was claimed in the return of income for AY 2002-03 and was accepted by the Revenue. That during the accounting year relevant to the assessment year under consideration, the assessee redeemed remaining 5,00,00,000 RCPS and realized `50 crores. That after applying the indexation, the assessee worked out the long term capital loss of `41,81,03,448/-. Since there was no long term capital gain which could be adjusted against the said long term capital loss, the assessee claimed for the carry forward of long term capital loss of `41,81,03,448/-. However, the Assessing Officer disallowed the loss by alleging that the whole transaction was a sham transaction which was entered into with the sole purpose of transferring funds from one company to another and in the process to generate huge long term capital loss in the hands of the assessee company. While doing so, the Assessing Officer also relied upon the decision of Hon'ble Apex Court in the case of McDowell and Co.Ltd. v. CTO [1985] 154 ITR 148/22 Taxman 11. It is submitted by the learned counsel that the finding of the Assessing Officer is purely based on presumption and suspicion which is contrary to the facts on record. That there is no question of transferring of funds from the assessee to JPL during the year under consideration. In fact, during the year under consideration, the assessee realized `50 crores which was held up since long with JPL. He reiterated that the loan of `99 crores was given by the assessee to JPL prior to the year 2000. In the years in which loan was given, the genuineness of granting of loan by the assessee to JPL was never doubted and never held as sham transaction. That the assessee and JPL are both assessed to tax and JPL is a public listed company. Thereafter, the loan was converted into OCPS on 30th October, 2000 and in the assessment of AY 2001-02 of both the assessee and JPL, this fact was evident and the Revenue never held it to be a sham transaction either in the hands of the assessee or JPL. That part of the OCPS i.e. 1,60,00,000 was sold on 9th March, 2002 and the loss suffered by the assessee on sale of OCPS was claimed in the return of income which was accepted by the Revenue. At that time also, the transaction was not held to be a sham or bogus transaction. Therefore, when during the year under consideration the assessee only realized the value of the RCPS on its redemption, how the transaction can be said to be sham or bogus? He further submitted that the facts of the assessee's case are altogether different than the facts before the Hon'ble Apex Court in the case of McDowell and Co.Ltd. (supra). The said decision would be applicable only when there is a colorable device to avoid tax. That in the case of the assessee, there is no device at all and there is no avoidance of tax also. The loan was advanced by the assessee to JPL long back. Genuineness of such loan was accepted by the Revenue in the case of JPL as well as assessee. The loan was converted into OCPS in the year 2000 which was again accepted by the Revenue. Part of the OCPS was sold in the year 2002 which was also accepted by the Revenue. Thereafter, OCPS was converted into RCPS which was also accepted by the Revenue. During the year under consideration, there was only redemption of such RCPS. Therefore, by no stretch of imagination, such redemption of RCPS can be said to be device so as to avoid the payment of tax. He, therefore, submitted that the order of the Assessing Officer is without any basis and justification. The same should be reversed and the Assessing Officer should be directed to carry forward the long term capital loss. In support of his contention, he relied upon the following decisions wherein the decision of Hon'ble Apex Court in the case of McDowell and Co.Ltd. (supra) has been considered :—
	(i)
	 
	CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC).

	(ii)
	 
	Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC).

	(iii)
	 
	CIT v. Walfort Share and Stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC)

	(iv)
	 
	Vodafone International Holdings B.V. v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC).


5. Learned DR, on the other hand, relied upon the orders of authorities below and she stated that it is a clear case where the transaction was between two related parties. Though the assessee claimed that JPL was facing financial constraints but no documentary evidence to support such contention was furnished before the lower authorities. Similarly, the assessee stated that the conversion of OCPS into shares was barred by SEBI guidelines but here again, no evidence was filed in support of this contention. She further submitted that the loan was given just to help the assessee and, at the same time, generate long term capital loss in the case of the assessee. She, therefore, submitted that on the facts of the present case, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) would be squarely applicable and was rightly applied by the Assessing Officer. She, therefore, submitted that the order of the Assessing Officer is rightly upheld by the CIT(A) and the same should be sustained.
6. In the rejoinder, it is stated by the learned counsel that the SEBI regulations is in public domain and the percentage of shares held by the assessee in JPL is also on record. Therefore, there was no question of submission of any documentary evidence that on conversion of OCPS into shares, there was violation of SEBI regulations.
7. We have carefully considered the submissions of both the sides and perused relevant material placed before us. The undisputed facts are that the assessee had advanced huge sums from time to tome to JPL. As on 30th December, 2012, the aggregate amount outstanding against JPL was `99 crores. That the JPL was unable to pay the amount due to financial constraints and therefore, it offered to restructure the said advance by way of issue of OCPS. The same was accepted by the assessee and accordingly, against the outstanding advance of `99 crores, JPL issued 6,60,00,000 0% OCPS of `10/- each at a premium of `5/- each. Part of the OCPS i.e. 1,60,00,000 was sold by the assessee during the accounting year relevant to assessment year 2002-03. The loss suffered on aforesaid sale of OCPS was not disputed by the Revenue. Subsequently, 0% OCPS was modified to 2% RCPS. During the accounting year relevant to the assessment year under consideration, RCPS was redeemed and assessee received `50 crores. The assessee claim the loss on the redemption of RCPS as long term capital loss amounting to `41,81,03,448/-. The same was claimed to be carried forward because such loss was not adjusted against any other capital gain during the year under consideration. The Assessing Officer disallowed the assessee's claim of long term capital loss and its carry forward with the following finding:—
"The information u/s 133(6) was also called from M/s Jindal Polyfilms Ltd. on this issue. As per the details gathered it transpires that the assessee during the FY 00-01 the co. purchased 6,60,00,000 shares (OCPS) of M/s Jindal Polyfilms Ltd. at Rs.10/- each at a premium of Rs.5/- per share aggregating to Rs.99 cr. against which Rs.66 cr. was paid on a/c of OCP share capital and Rs.33 cr. on a/c of premium. With effect from 03.03.04, these 0% OCPS were changed and renamed to 2% RCPS. During the FY 05-06, these 2% RCPS were redeemed by the company at face value of Rs.10/- each. The share premium amount was forfeited which resulted in loss and after indexation, a sum of Rs.418103448/- has been claimed as long term capital loss to be carried forward.
During the course of asstt. proceedings, the assessee was specifically asked to justify this loss. Query was also given to M/s Jindal Polyfilms Ltd. to provide the reasons for conversion of 0% OCP shares to 2% RCP shares. It was submitted that this conversion became necessary because these OCPS shares were held by promoter companies and conversion of these OCP shares into equity shares would have resulted in increase of promoters share holding beyond 85% in M/s Jindal Polyfilms Ltd., which was not permissible under the prevailing SEBI guidelines.
The reply of the assessee has been considered but cannot be accepted. As mentioned above both the assessee co. and M/s Jindal Polyfilms Ltd. are controlled by one and the same promoters. Moreover M/s Jindal Polyfilms Ltd. is a closely held co. and its shares are not quoted in the market. In such a scenario, it was not difficult for the promoter to manipulate the whole transactions in such a manner that it is resulting in capital receipts in the hands of one company namely M/s Jindal Polyfilms Ltd. and in the hands of assessee co. i.e. M/s Consolidated Finvest Holdings Ltd., it is booked as capital loss. Thus the whole transaction is a sham transaction with the sole purpose of transferring funds from one co. to another and in the process there is generation of huge long term capital loss which is completely bogus. It will not be out of context to treat this transaction as a device of tax avoidance in future as held by the Hon'ble Supreme Court in case of McDowell & Co.Ltd."
8. The same is sustained by the learned CIT(A). Now, the question before is whether on these facts, the whole transaction can be said to be sham transaction with the sole purpose of transferring funds from one company to another and generating huge long term capital loss so as to avoid the tax and whether on these facts, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) is applicable. After considering the arguments of both the sides and examining the facts of the case in detail, we are unable to agree with the above finding of the Assessing Officer. The loan was advanced from time to time prior to 30th October, 2000. Thus, the loan was advanced at least six years before the redemption of RCPS during the year under consideration. The assessee as well as JPL both are regularly assessed to income tax and in the years in which loan was advanced, the genuineness of the loan was never doubted by the Revenue either in the case of the assessee or in the case of JPL. The loan was converted into OCPS on 30th October, 2000 and in the assessment of the assessee as well as JPL for AY 2001-02, such conversion of loan into OCPS was not held to be bogus or sham transaction. Part of the OCPS was sold by the assessee on 9th March, 2002 and in the return of income for AY 2002-03, loss arising from such sale was claimed. In this year also, the Revenue has not held the transaction of conversion of loan into OCPS and the sale of OCPS as bogus or sham transaction. On 24.01.2004, 0% OCPS was converted into 2% RCPS and in the assessment for 2004-05, the transaction of conversion of 0% OCPS to 2% RCPS was not held to be not genuine or bogus. During the accounting year relevant to the assessment year under consideration, the assessee received the sum of `50 crores on redemption of RCPS and suddenly, the Assessing Officer held the whole transaction as a sham transaction which is completely bogus. We are unable to accept this contention of the Revenue because there are a series of transactions in a number of years and in all the earlier years in the case of the assessee as well JPL, the genuineness of the transactions was accepted. In the year under consideration, no significant event took place except the redemption of 2% RCPS. The Assessing Officer has not brought on record an iota of evidence in holding the transaction to be a sham transaction or bogus transaction. He has not given even a single reasoning why such transaction is being held as bogus or sham transaction except that the transaction has resulted into long term capital loss which may be adjusted against the long term capital gain in future. In our opinion, merely because the transaction has been entered into between two sister concerns or it has resulted into loss may be a good ground for investigating the transaction in deep. But, that, by itself, is not sufficient to hold the transaction as a sham transaction or a bogus transaction. In this case, we find that the Assessing Officer did investigate the matter by calling the information under Section 133(6) from JPL on this issue. However, despite such enquiry or investigation, he has not found any material or evidence to justify his presumption that the transaction between the assessee and JPL was bogus transaction or sham transaction. That the transaction had been examined in the number of earlier years in the case of the assessee as well as JPL and never the Revenue held the transaction as bogus or sham transaction. When there is a long series of transactions, the Revenue which accepted all the transaction of series cannot held the whole transaction to be sham or invalid in the year when the last transaction of the series took place and, specially, when there is no basis or evidence to hold so. On these facts, in our opinion, the decision of Hon'ble Apex Court in the case of McDowell and Co. Ltd. (supra) would not be applicable wherein their Lordships held as under:—
"Tax planning may be legitimate provided it is within the framework of the law. Colourable devices cannot be part of tax planning and it is wrong to encourage or entertain the belief that it is honourable to avoid the payment of tax by dubious methods. It is the obligation of every citizen to pay the taxes honestly without resorting to subterfuges.
There is behind taxation laws as much moral sanction as is behind any other welfare legislation and it is a pretence to say that avoidance of taxation is not unethical and that it stands on no less a moral plane than honest payment of taxation. The proper way to construe a taxing statute, while considering a device to avoid tax, is not to ask whether the provisions should be construed literally or liberally nor whether the transaction is not unreal and not prohibited by the statute, but whether the transaction is a device to avoid tax and whether the transaction is such that the judicial process may accord its approval to it. It is neither fair nor desirable to expect the Legislature to intervene and take care of every device and scheme to avoid taxation. It is up to the court to take stock to determine the nature of the new and sophisticated legal devices to avoid tax and to expose the device for what they are really are and to refuse to give judicial benediction."
9. From the above, it is evident that the above decision would be applicable only when the assessee has indulged into a colorable device to avoid the tax. In the case under appeal before us, there is no colorable device with the intention of tax avoidance. On the other hand, it is a case of a transaction of a loan which was given by the assessee to its associate concern long back and since the associate concern was not able to make the payment of the loan, the same was restructured in the form of 0% OCPS. Subsequently, part of OCPS was sold and part was converted into 2% RCPS. This whole series of transaction was accepted to be genuine by the Revenue. During the year under consideration, there was only redemption of 2% RCPS and realization of cash of `50 crores by the assessee. We do not find any device in the whole series of transactions which took place over a period of time and when all the transactions in the series but for the redemption of the 2% RCPS was accepted by the Revenue as a genuine business transaction. How, on the realization of the RCPS during the year under consideration, the whole series of transactions became colorable device, has not been pointed out by the Assessing Officer in the assessment order or by the Revenue at the time of hearing before us. In view of the above, we hold that the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) relied upon by the learned DR is not applicable to the facts of the assessee's case. That moreover, Hon'ble Apex Court in the subsequent decisions i.e., in the case of CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC), Union of India v. Azadi Bachao Andolan (supra) Walfort Share and Stock Brokers (P.) Ltd. (supra) held that even when transactions are preplanned but there is nothing to impeach the genuineness of the transactions, the rule of tax avoidance in McDowell & Co. Ltd. would not be applicable because the citizen is free to carry on its business within the four corners of the law. After considering the facts of the assessee's case, we are of the opinion that on these facts, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) would not be applicable but the decisions of Hon'ble Apex Court in the case of Arvind Narottam (supra), Azadi Bachao Andolan (supra) and Walfort Share and Stock Brokers (P.) Ltd. (supra) would be applicable because in the case of the assessee, there is nothing on record to hold the series of the transactions as not genuine. On the other hand, in the past several years, all the transactions of the series have been accepted by the Revenue as genuine business transactions. Therefore, in the year of redemption of the 2% RCPS, the transactions cannot be presumed to be sham or bogus merely because it has resulted into long term capital loss which may be adjusted against the long term capital gain, if any, arising in future to the assessee. In view of the above, respectfully following the decisions of Hon'ble Supreme Court in the case of Arvind Narottam (supra), Azadi Bachao Andolan (supra) and Walfort Share and Stock Brokers P. Ltd. (supra), we direct the Assessing Officer to accept long term capital loss of `41,81,03,448/- and carry forward the same in accordance with law.
ITA No.730/Del/2011 - Assessee's appeal for AY 2007-08 
10. The only ground raised in this appeal by the assessee reads as under:—
"That the Commissioner of Income-tax (Appeals) erred on facts and in law in disallowing set off of brought forward long term capital loss to the extent of Rs.56,12,985, arising in respect of redemption of preference shares of Jindal Polyfilms Limited in the assessment year 2006-07, against long term capital gains (without payment of Securities Transaction Tax) earned during the relevant previous year while following the assessment order and own order in appeal for the assessment year 2006-07."
11. At the time of hearing before us, both the parties fairly agreed that this ground is only consequential to the outcome of the assessee's appeal for AY 2006-07. For the detailed discussion in paragraph No.7 to 9 above, we have allowed the carry forward of long term capital loss. Therefore, we direct the Assessing Officer to allow the set off of the same against long term capital gains for the year under consideration. Accordingly, the appeal of the assessee is allowed.
ITA No.494/Del/2011 - Revenue's appeal for AY 2007-08 
12. The only ground raised in this appeal by the Revenue reads as under:—
"The ld.CIT(A) has erred on facts and in law in deleting addition of Rs.1,42,16,868/- on account of disallowances attributable to exempt income u/s 14A of the I.T.Act. Ld.CIT(A) has failed to take cognizance of sub-section (3) of section 14A which specifies that even if the assessee makes a claim that no expenditure has been incurred in earning the exempted income, sub-section (2) of section 14A shall apply, meaning thereby, disallowance u/s 14A(1) is called for."
13. We have heard the arguments of both the sides and perused relevant material placed before us. The facts of the case are that during the year under consideration, the assessee received dividend income of `1,33,72,955/-. The assessee has claimed that it incurred the sum of `7,73,525/- for earning of exempt income and, therefore, the assessee had suo motu disallowed the same under Section 14A. The Assessing Officer held that the disallowance is to be computed as per Rule 8D and he, therefore, worked out the disallowance as per Rule 8D at `1,49,90,393/- from which after the deducting the sum of `7,73,525/- which was already disallowed by the assessee made further disallowance of `1,42,19,868/-. On appeal, learned CIT(A) deleted the disallowance made by the Assessing Officer with the following finding:—
"I have carefully considered the submissions of ld.AR and have gone through the assessment order. Although the Assessing Officer has observed that for earning exempt income, expenses must have been incurred. However, these general observations are not supported by any specific instances. The Assessing Officer has not pointed out any discrepancy in the disallowances worked out by the appellant itself nor any material has been brought on record to link-up the further expenditure which has been incurred in relation to exempt income. The disallowance has been made by applying Rule 8D in the light of the decision of Daga Capital Management (P) Ltd., supra. However, the said decision of Hon'ble Special Bench of the ITAT has been overruled by Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg.Co.Ltd. v. DCIT ITA No.626 of 2010 and W.P. No.758 of 2010 wherein it has been held that the provisions of Rule 8D of the Income Tax Rules which have been notified with effect from 24th March, 2008 shall apply with effect from Assessment year 2008-09. In the present appeal, the assessment year involved is 2007-08. Respectfully following the decision of Hon'ble Mumbai High Court, the disallowance worked out by the Assessing Officer by application of Rule 8D is directed to be deleted.
The appellant has raised other objections/arguments also. However, since the disallowance worked out as per rule 8D is directed to be deleted, the other objections become only of academic nature and do not call for specific comments. These grounds of appeal are, therefore, treated as allowed."
14. The Revenue, aggrieved with the order of learned CIT(A), is in appeal before us.
15. We have carefully considered the submissions of both the sides and perused relevant material placed before us. Now, it is settled law that Rule 8D is applicable for and from AY 2008-09 and not for earlier years. While taking this view, the CIT(A) has relied upon the decision of Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co. Ltd.v. DY CIT [2010] 328 ITR 81/194 Taxman 203. However, now this issue has also been set at rest by Hon'ble Jurisdictional High Court in the case of Maxopp Investment Ltd. v. CIT [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi). Therefore, there is no infirmity in the order of learned CIT(A) holding that Rule 8D was not applicable. Now, coming to the quantum of disallowance under Section 14A of the Act, Section 14A reads as under:—
"14A. (1) For the purposes of computing the total income under this Chapter, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to income which does not form part of the total income under this Act.
(2) The Assessing Officer shall determine the amount of expenditure incurred in relation to such income which does not form part of the total income under this Act in accordance with such method as may be prescribed, if the Assessing Officer, having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to income which does not form part of the total income under this Act.
(3) The provisions of sub-section (2) shall also apply in relation to a case where an assessee claims that no expenditure has been incurred by him in relation to income which does not form part of the total income under this Act :
Provided that nothing contained in this section shall empower the Assessing Officer either to reassess under section 147 or pass an order enhancing the assessment or reducing a refund already made or otherwise increasing the liability of the assessee under section 154, for any assessment year beginning on or before the 1st day of April, 2001."
16. From sub-section (1) of Section 14A, it is evident that the legislature has provided that no deduction shall be allowed in respect of the expenditure incurred by the assessee in relation to income which does not form part of total income. Therefore, incurring of some expenditure by the assessee in relation to exempt income is essential so as to invoke the provisions of Section 14A(1) by the Assessing Officer. As per sub-section (2) of Section 14A, the Assessing Officer is empowered to determine the expenditure incurred in relation to exempt income provided he is not satisfied with the correctness of the claim of the assessee in relation to the incurring of expenditure for earning of exempt income. As per sub-section (3), the Assessing Officer is empowered to determine the expenditure even when the assessee claims that no expenditure has been incurred by him in relation to earning of exempt income provided the Assessing Officer is not satisfied with the correctness of the claim of the assessee. From a combined reading of sub-section (2) & (3) of Section 14A, it is evident that first the assessee has to state whether any expenditure was incurred by him for earning of exempt income, if yes, then, he has to specify the expenditure which was incurred for earning of exempt income. Thereafter, the Assessing Officer is required to examine the assessee's claim with regard to incurring of no expenditure or with regard to the amount of expenditure claimed to have been incurred by the assessee for earning of exempt income. If the Assessing Officer is satisfied with the claim of the assessee, then, no further action under Section 14A is required except to disallow the amount of expenditure, if any, which assessee claimed to have incurred for earning of exempt income. However, when the Assessing Officer is not satisfied with the claim of the assessee with regard to incurring of no expenditure or the amount of expenditure specified by the assessee for earning of exempt income, then, he is required to determine the amount of expenditure incurred by the assessee in relation to earning of exempt income. Such expenditure is to be determined by him in accordance with such method as may be prescribed. In this case, the assessee has worked out the disallowance under Section 14A at `7,73,525/-. The Assessing Officer did not record any satisfaction that such working is wrong. He simply says that disallowance is to be worked out as per Rule 8D. We have already held that for AY 2007-08, Rule 8D was not applicable and therefore, disallowance need not be computed as per Rule 8D. The Assessing Officer has not recorded any satisfaction with regard to any mistake in the working of disallowance under Section 14A at `7,73,525/- by the assessee. On these facts, we do not find any justification to interfere with the order of learned CIT(A). The same is sustained and Revenue's appeal is dismissed.
17. In the result, the appeals of the assessee are allowed whereas the appeal of the Revenue is dismissed.
SONAM 

*In favour of assessee.
IT : Loss on sale of shares couldn't be held as sham if sanctity of loan restructuring by issuing shares wasn't doubted
IT : Where assessee's case belonged to Assessment year 2007-08, when rule 8D was not applicable, disallowance under section 14A could not be computed as per rule 8D
■■■
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I. Section 45 of the Income-tax Act, 1961 - Capital gains - Chargeable as (Capital loss - Share dealings) - Assessment years 2006-07 and 2007-08 - Assessee-company had given loan to a company JPL - Assessee as well as JPL both were regularly assessed to income tax in year in which loan was advanced - Genuineness of loan was never doubted by revenue either in case of assessee or in case of JPL - JPL offered to restructure said advances by way of issue of optionally convertible preference shares (OCPS) which was later on converted into 2 per cent Reedemable Cumulative Preference Shares (RCPS) - Redemption of 2 per cent RCPS took place - Assessee claimed long- term capital loss on it which was disallowed by Assessing Officer - Whether since there was nothing on record to hold series of transaction as not genuine, same could not be presumed to be sham or bogus merely because it had resulted into long-term capital loss - Held, yes [Para 8] [In favour of assessee] 
II. Section 14A of the Income-tax Act, 1961, read with Rule 8 of the Income-Tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Rule 8D) - Assessment year 2007-08 - Whether where assessee's case belonged to Assessment year 2007-08, when rule 8D was not applicable, disallowance under section 14A could not be computed as per said rule 8D - Held, yes [Para 16] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee had given loan from time to time to Jindal Polyfilms Limited (JPL), that JPL was unable to pay the amounts due to financial constraints, therefore, JPL had offered to restructure the said advances by way of issue of Optionally Convertible Preference Shares (OCPS). Subsequently, part of OCPS was sold and part was converted into 2 per cent RCPS. This whole series of transaction was accepted to be genuine by the revenue. During the year under consideration, there was only redemption of 2 per cent RCPS.

	■ 
	 
	In Redemption of 2 per cent Redeemable Cumulative Preference Shares (RCPS) loss arises. Assessee claimed said loss and since there was no long-term capital gain which could be adjusted against the said long-term capital loss, the assessee claimed for the carry forward of long-term capital loss.

	■ 
	 
	The Assessing Officer disallowed the said loss by alleging that the whole transaction was a sham transaction which was entered into with the sole purpose of transferring funds from one company to another and in the process to generate huge long-term capital loss in the hands of the assessee company.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer.

	■ 
	 
	On appeal to the Tribunal:


HELD-I
 
	■ 
	 
	The loan was advanced at least six years before the redemption of RCPS during the year under consideration. The assessee as well as JPL both are regularly assessed to Income-tax and in the years in which loan was advanced, the genuineness of the loan was never doubted by the revenue either in the case of the assessee or in the case of JPL. The loan was converted into OCPS on 30-10-2000 and in the assessment of the assessee as well as JPL for assessment year 2001-02, such conversion of loan into OCPS was not held to be bogus or sham transaction. Part of the OCPS was sold by the assessee on 9-3-2002 and in the return of income for assessment year 2002-03, loss arising from such sale was claimed. In this year also, the revenue has not held the transaction of conversion of loan into OCPS and the sale of OCPS as bogus or sham transaction. 0 per cent OCPS was converted into 2 per cent RCPS and the transaction of conversion of 0 per cent OCPS to 2 per cent RCPS was not held to be not genuine or bogus. During the accounting year relevant to the assessment year under consideration, the assessee received the sum of Rs. 50 crores on redemption of RCPS and suddenly, the Assessing Officer held the whole transaction as a sham transaction which is completely bogus. This contention of the revenue is not acceptable because there are a series of transactions in a number of years and in all the earlier years in the case of the assessee as well JPL, the genuineness of the transactions was accepted. In the year under consideration, no significant event took place except the redemption of 2 per cent RCPS. The Assessing Officer has not brought on record an iota of evidence in holding the transaction to be a sham transaction or bogus transaction. He has not given even a single reasoning why such transaction is being held as bogus or sham transaction except that the transaction has resulted into long-term capital loss which may be adjusted against the long term capital gain in future. Merely because the transaction has been entered into between two sister concerns or it has resulted into loss may be a good ground for investigating the transaction in deep. But, that, by itself, is not sufficient to hold the transaction as a sham transaction or a bogus transaction. When there is a long series of transactions, the revenue which accepted all the transaction of series cannot held the whole transaction to be sham or invalid in the year when the last transaction of the series took place and, specially, when there is no basis or evidence to hold so. [Para 8]

	■ 
	 
	There is nothing on record to hold the series of the transactions as not genuine. On the other hand, in the past several years, all the transactions of the series have been accepted by the revenue as genuine business transactions. Therefore, in the year of redemption of the 2 per cent RCPS, the transactions cannot be presumed to be sham or bogus merely because it has resulted into long-term capital loss which may be adjusted the long-term capital gain, if any, arising in future to the assessee. The Assessing Officer is directed to accept long-term capital loss and carry forward the same in accordance with law. [Para 9]


FACTS-II
 
	■ 
	 
	During the year under consideration, the assessee received dividend income. The assessee has claimed that it incurred the sum of Rs. 7,73,525 for earning of exempt income and, therefore, the assessee had suo motu disallowed the same under section 14A.

	■ 
	 
	The Assessing Officer held that the disallowance is to be computed as per Rule 8D and he, therefore, worked out the disallowance as per Rule 8D at Rs. 1,49,90,393 from which after the deducting the sum of Rs. 7,73,525 which was already disallowed by the assessee made further disallowance of Rs. 1,42,19,868.

	■ 
	 
	On appeal, the Commissioner (Appeals), deleted the disallowance made by the Assessing Officer on ground that provisions of rule 8D of the Income-tax Rules which have been notified with effect from 24-3-2008 shall apply with effect from Assessment year 2008-09. In the present appeal, the assessment year involved is 2007-08.

	■ 
	 
	On appeal by the revenue to the Tribunal :


HELD-II
 
	■ 
	 
	In this case, the assessee has worked out the disallowance under section 14A at Rs. 7,73,525. The Assessing Officer did not record any satisfaction that such working is wrong. He simply says that disallowance is to be worked out as per rule 8D. It is already held that for Assessment year 2007-08, rule 8D was not applicable and therefore, disallowance need not be computed as per rule 8D. The Assessing Officer has not recorded any satisfaction with regard to any mistake in the working of disallowance under section 14A at Rs. 7,73,525 by the assessee. On these facts, there is no justification to interfere with the order of Commissioner (Appeals). The same is sustained and revenue's appeal is dismissed. [Para 16]


CASE REVIEW-I
 
Mc Dowell and Co. Ltd. v. CTO  [1985] 154 ITR 148/22 Taxman 11(para 9); distinguish; CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC); Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC); CIT v. Walfort Share and Stock Brokers(P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC) and Vodafone International Holdings B.V. v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC) (para 9) followed.
CASES REFERRED TO
 
MC Dowell & Co. Ltd. v. CTO [1985] 154 ITR 148/22 Taxman 11 (SC) (para 4), CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC) (para 4), Union of India v. Azadi Bachaoo Andolan [2003] 263 ITR 706/132 Taxman 373 (SC) (para 4), CIT v. Walfort Share & stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC) (para 4), Vodafone International Holdings v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC) (para 9), Godrej & Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 (Bom.) (para 15) and Maxopp Investment Ltd. v. CIT [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi) (para 15).
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ORDER
 
ITA No.729/Del/2011 - Assessee's appeal for AY 2006-07 
G.D. Agrawal, Vice-President - This appeal by the assessee is directed against the order of learned CIT(A)-VI, New Delhi dated 13th December, 2010 for the AY 2006-07.
2. Ground No.1 of the assessee's appeal reads as under:—
'That on the facts and circumstances of the case and in law, the Commissioner of Income-tax (Appeals) ("the CIT(A)") erred in confirming the action of the Assessing Officer in disallowing long term capital loss of Rs.41,81,03,448 arising on redemption of preference shares of Jindal Polyfilms Limited ("JPL"), as not being genuine.'
3. The other grounds raised by the assessee are only arguments in support of above ground No.1.
4. At the time of hearing before us, it is submitted by the learned counsel that the assessee has given loan from time to time to Jindal Polyfilms Limited (JPL) and as on 30th October, 2000, the total loan payable by JPL to the assessee was `99 crores. That JPL was unable to pay the amounts due to financial constraints, therefore, JPL has offered to restructure the said advances by way of issue of Optionally Convertible Preference Shares (OCPS). Accordingly, JPL issued 6,60,00,000 0% OCPS of `10/- each at a premium of `5/- each. The OCPS were convertible at the option of the assessee into 10 equity shares of `10/- each for every 33 OCPS. The option was to be exercised within 18 months from the date of the issue of the debentures. That before the completion of 18 months from the issue of the debentures on 2nd May, 2001, there was change in the SEBI guidelines which restricted the promoters holding to a certain percentage. Due to above change in the SEBI guidelines, the option of conversion of preference shares into equity shares became unviable as it was legally not permissible. Therefore, JPL proposed modification in the terms of 0% OCPS by which the OCPS were converted into 2% Redeemable Cumulative Preference Shares (RCPS). That out of 6,60,00,000 OCPS allotted to the assessee, 1,60,00,000 OCPS were sold on 9th March, 2002 at the rate of `7/- per OCPS. That loss arising from such sale was claimed in the return of income for AY 2002-03 and was accepted by the Revenue. That during the accounting year relevant to the assessment year under consideration, the assessee redeemed remaining 5,00,00,000 RCPS and realized `50 crores. That after applying the indexation, the assessee worked out the long term capital loss of `41,81,03,448/-. Since there was no long term capital gain which could be adjusted against the said long term capital loss, the assessee claimed for the carry forward of long term capital loss of `41,81,03,448/-. However, the Assessing Officer disallowed the loss by alleging that the whole transaction was a sham transaction which was entered into with the sole purpose of transferring funds from one company to another and in the process to generate huge long term capital loss in the hands of the assessee company. While doing so, the Assessing Officer also relied upon the decision of Hon'ble Apex Court in the case of McDowell and Co.Ltd. v. CTO [1985] 154 ITR 148/22 Taxman 11. It is submitted by the learned counsel that the finding of the Assessing Officer is purely based on presumption and suspicion which is contrary to the facts on record. That there is no question of transferring of funds from the assessee to JPL during the year under consideration. In fact, during the year under consideration, the assessee realized `50 crores which was held up since long with JPL. He reiterated that the loan of `99 crores was given by the assessee to JPL prior to the year 2000. In the years in which loan was given, the genuineness of granting of loan by the assessee to JPL was never doubted and never held as sham transaction. That the assessee and JPL are both assessed to tax and JPL is a public listed company. Thereafter, the loan was converted into OCPS on 30th October, 2000 and in the assessment of AY 2001-02 of both the assessee and JPL, this fact was evident and the Revenue never held it to be a sham transaction either in the hands of the assessee or JPL. That part of the OCPS i.e. 1,60,00,000 was sold on 9th March, 2002 and the loss suffered by the assessee on sale of OCPS was claimed in the return of income which was accepted by the Revenue. At that time also, the transaction was not held to be a sham or bogus transaction. Therefore, when during the year under consideration the assessee only realized the value of the RCPS on its redemption, how the transaction can be said to be sham or bogus? He further submitted that the facts of the assessee's case are altogether different than the facts before the Hon'ble Apex Court in the case of McDowell and Co.Ltd. (supra). The said decision would be applicable only when there is a colorable device to avoid tax. That in the case of the assessee, there is no device at all and there is no avoidance of tax also. The loan was advanced by the assessee to JPL long back. Genuineness of such loan was accepted by the Revenue in the case of JPL as well as assessee. The loan was converted into OCPS in the year 2000 which was again accepted by the Revenue. Part of the OCPS was sold in the year 2002 which was also accepted by the Revenue. Thereafter, OCPS was converted into RCPS which was also accepted by the Revenue. During the year under consideration, there was only redemption of such RCPS. Therefore, by no stretch of imagination, such redemption of RCPS can be said to be device so as to avoid the payment of tax. He, therefore, submitted that the order of the Assessing Officer is without any basis and justification. The same should be reversed and the Assessing Officer should be directed to carry forward the long term capital loss. In support of his contention, he relied upon the following decisions wherein the decision of Hon'ble Apex Court in the case of McDowell and Co.Ltd. (supra) has been considered :—
	(i)
	 
	CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC).

	(ii)
	 
	Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706/132 Taxman 373 (SC).

	(iii)
	 
	CIT v. Walfort Share and Stock Brokers (P.) Ltd. [2010] 326 ITR 1/192 Taxman 211 (SC)

	(iv)
	 
	Vodafone International Holdings B.V. v. Union of India [2012] 341 ITR 1/204 Taxman 408/17 taxmann.com 202 (SC).


5. Learned DR, on the other hand, relied upon the orders of authorities below and she stated that it is a clear case where the transaction was between two related parties. Though the assessee claimed that JPL was facing financial constraints but no documentary evidence to support such contention was furnished before the lower authorities. Similarly, the assessee stated that the conversion of OCPS into shares was barred by SEBI guidelines but here again, no evidence was filed in support of this contention. She further submitted that the loan was given just to help the assessee and, at the same time, generate long term capital loss in the case of the assessee. She, therefore, submitted that on the facts of the present case, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) would be squarely applicable and was rightly applied by the Assessing Officer. She, therefore, submitted that the order of the Assessing Officer is rightly upheld by the CIT(A) and the same should be sustained.
6. In the rejoinder, it is stated by the learned counsel that the SEBI regulations is in public domain and the percentage of shares held by the assessee in JPL is also on record. Therefore, there was no question of submission of any documentary evidence that on conversion of OCPS into shares, there was violation of SEBI regulations.
7. We have carefully considered the submissions of both the sides and perused relevant material placed before us. The undisputed facts are that the assessee had advanced huge sums from time to tome to JPL. As on 30th December, 2012, the aggregate amount outstanding against JPL was `99 crores. That the JPL was unable to pay the amount due to financial constraints and therefore, it offered to restructure the said advance by way of issue of OCPS. The same was accepted by the assessee and accordingly, against the outstanding advance of `99 crores, JPL issued 6,60,00,000 0% OCPS of `10/- each at a premium of `5/- each. Part of the OCPS i.e. 1,60,00,000 was sold by the assessee during the accounting year relevant to assessment year 2002-03. The loss suffered on aforesaid sale of OCPS was not disputed by the Revenue. Subsequently, 0% OCPS was modified to 2% RCPS. During the accounting year relevant to the assessment year under consideration, RCPS was redeemed and assessee received `50 crores. The assessee claim the loss on the redemption of RCPS as long term capital loss amounting to `41,81,03,448/-. The same was claimed to be carried forward because such loss was not adjusted against any other capital gain during the year under consideration. The Assessing Officer disallowed the assessee's claim of long term capital loss and its carry forward with the following finding:—
"The information u/s 133(6) was also called from M/s Jindal Polyfilms Ltd. on this issue. As per the details gathered it transpires that the assessee during the FY 00-01 the co. purchased 6,60,00,000 shares (OCPS) of M/s Jindal Polyfilms Ltd. at Rs.10/- each at a premium of Rs.5/- per share aggregating to Rs.99 cr. against which Rs.66 cr. was paid on a/c of OCP share capital and Rs.33 cr. on a/c of premium. With effect from 03.03.04, these 0% OCPS were changed and renamed to 2% RCPS. During the FY 05-06, these 2% RCPS were redeemed by the company at face value of Rs.10/- each. The share premium amount was forfeited which resulted in loss and after indexation, a sum of Rs.418103448/- has been claimed as long term capital loss to be carried forward.
During the course of asstt. proceedings, the assessee was specifically asked to justify this loss. Query was also given to M/s Jindal Polyfilms Ltd. to provide the reasons for conversion of 0% OCP shares to 2% RCP shares. It was submitted that this conversion became necessary because these OCPS shares were held by promoter companies and conversion of these OCP shares into equity shares would have resulted in increase of promoters share holding beyond 85% in M/s Jindal Polyfilms Ltd., which was not permissible under the prevailing SEBI guidelines.
The reply of the assessee has been considered but cannot be accepted. As mentioned above both the assessee co. and M/s Jindal Polyfilms Ltd. are controlled by one and the same promoters. Moreover M/s Jindal Polyfilms Ltd. is a closely held co. and its shares are not quoted in the market. In such a scenario, it was not difficult for the promoter to manipulate the whole transactions in such a manner that it is resulting in capital receipts in the hands of one company namely M/s Jindal Polyfilms Ltd. and in the hands of assessee co. i.e. M/s Consolidated Finvest Holdings Ltd., it is booked as capital loss. Thus the whole transaction is a sham transaction with the sole purpose of transferring funds from one co. to another and in the process there is generation of huge long term capital loss which is completely bogus. It will not be out of context to treat this transaction as a device of tax avoidance in future as held by the Hon'ble Supreme Court in case of McDowell & Co.Ltd."
8. The same is sustained by the learned CIT(A). Now, the question before is whether on these facts, the whole transaction can be said to be sham transaction with the sole purpose of transferring funds from one company to another and generating huge long term capital loss so as to avoid the tax and whether on these facts, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) is applicable. After considering the arguments of both the sides and examining the facts of the case in detail, we are unable to agree with the above finding of the Assessing Officer. The loan was advanced from time to time prior to 30th October, 2000. Thus, the loan was advanced at least six years before the redemption of RCPS during the year under consideration. The assessee as well as JPL both are regularly assessed to income tax and in the years in which loan was advanced, the genuineness of the loan was never doubted by the Revenue either in the case of the assessee or in the case of JPL. The loan was converted into OCPS on 30th October, 2000 and in the assessment of the assessee as well as JPL for AY 2001-02, such conversion of loan into OCPS was not held to be bogus or sham transaction. Part of the OCPS was sold by the assessee on 9th March, 2002 and in the return of income for AY 2002-03, loss arising from such sale was claimed. In this year also, the Revenue has not held the transaction of conversion of loan into OCPS and the sale of OCPS as bogus or sham transaction. On 24.01.2004, 0% OCPS was converted into 2% RCPS and in the assessment for 2004-05, the transaction of conversion of 0% OCPS to 2% RCPS was not held to be not genuine or bogus. During the accounting year relevant to the assessment year under consideration, the assessee received the sum of `50 crores on redemption of RCPS and suddenly, the Assessing Officer held the whole transaction as a sham transaction which is completely bogus. We are unable to accept this contention of the Revenue because there are a series of transactions in a number of years and in all the earlier years in the case of the assessee as well JPL, the genuineness of the transactions was accepted. In the year under consideration, no significant event took place except the redemption of 2% RCPS. The Assessing Officer has not brought on record an iota of evidence in holding the transaction to be a sham transaction or bogus transaction. He has not given even a single reasoning why such transaction is being held as bogus or sham transaction except that the transaction has resulted into long term capital loss which may be adjusted against the long term capital gain in future. In our opinion, merely because the transaction has been entered into between two sister concerns or it has resulted into loss may be a good ground for investigating the transaction in deep. But, that, by itself, is not sufficient to hold the transaction as a sham transaction or a bogus transaction. In this case, we find that the Assessing Officer did investigate the matter by calling the information under Section 133(6) from JPL on this issue. However, despite such enquiry or investigation, he has not found any material or evidence to justify his presumption that the transaction between the assessee and JPL was bogus transaction or sham transaction. That the transaction had been examined in the number of earlier years in the case of the assessee as well as JPL and never the Revenue held the transaction as bogus or sham transaction. When there is a long series of transactions, the Revenue which accepted all the transaction of series cannot held the whole transaction to be sham or invalid in the year when the last transaction of the series took place and, specially, when there is no basis or evidence to hold so. On these facts, in our opinion, the decision of Hon'ble Apex Court in the case of McDowell and Co. Ltd. (supra) would not be applicable wherein their Lordships held as under:—
"Tax planning may be legitimate provided it is within the framework of the law. Colourable devices cannot be part of tax planning and it is wrong to encourage or entertain the belief that it is honourable to avoid the payment of tax by dubious methods. It is the obligation of every citizen to pay the taxes honestly without resorting to subterfuges.
There is behind taxation laws as much moral sanction as is behind any other welfare legislation and it is a pretence to say that avoidance of taxation is not unethical and that it stands on no less a moral plane than honest payment of taxation. The proper way to construe a taxing statute, while considering a device to avoid tax, is not to ask whether the provisions should be construed literally or liberally nor whether the transaction is not unreal and not prohibited by the statute, but whether the transaction is a device to avoid tax and whether the transaction is such that the judicial process may accord its approval to it. It is neither fair nor desirable to expect the Legislature to intervene and take care of every device and scheme to avoid taxation. It is up to the court to take stock to determine the nature of the new and sophisticated legal devices to avoid tax and to expose the device for what they are really are and to refuse to give judicial benediction."
9. From the above, it is evident that the above decision would be applicable only when the assessee has indulged into a colorable device to avoid the tax. In the case under appeal before us, there is no colorable device with the intention of tax avoidance. On the other hand, it is a case of a transaction of a loan which was given by the assessee to its associate concern long back and since the associate concern was not able to make the payment of the loan, the same was restructured in the form of 0% OCPS. Subsequently, part of OCPS was sold and part was converted into 2% RCPS. This whole series of transaction was accepted to be genuine by the Revenue. During the year under consideration, there was only redemption of 2% RCPS and realization of cash of `50 crores by the assessee. We do not find any device in the whole series of transactions which took place over a period of time and when all the transactions in the series but for the redemption of the 2% RCPS was accepted by the Revenue as a genuine business transaction. How, on the realization of the RCPS during the year under consideration, the whole series of transactions became colorable device, has not been pointed out by the Assessing Officer in the assessment order or by the Revenue at the time of hearing before us. In view of the above, we hold that the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) relied upon by the learned DR is not applicable to the facts of the assessee's case. That moreover, Hon'ble Apex Court in the subsequent decisions i.e., in the case of CWT v. Arvind Narottam [1988] 173 ITR 479/39 Taxman 368 (SC), Union of India v. Azadi Bachao Andolan (supra) Walfort Share and Stock Brokers (P.) Ltd. (supra) held that even when transactions are preplanned but there is nothing to impeach the genuineness of the transactions, the rule of tax avoidance in McDowell & Co. Ltd. would not be applicable because the citizen is free to carry on its business within the four corners of the law. After considering the facts of the assessee's case, we are of the opinion that on these facts, the decision of Hon'ble Apex Court in the case of McDowell & Co. Ltd. (supra) would not be applicable but the decisions of Hon'ble Apex Court in the case of Arvind Narottam (supra), Azadi Bachao Andolan (supra) and Walfort Share and Stock Brokers (P.) Ltd. (supra) would be applicable because in the case of the assessee, there is nothing on record to hold the series of the transactions as not genuine. On the other hand, in the past several years, all the transactions of the series have been accepted by the Revenue as genuine business transactions. Therefore, in the year of redemption of the 2% RCPS, the transactions cannot be presumed to be sham or bogus merely because it has resulted into long term capital loss which may be adjusted against the long term capital gain, if any, arising in future to the assessee. In view of the above, respectfully following the decisions of Hon'ble Supreme Court in the case of Arvind Narottam (supra), Azadi Bachao Andolan (supra) and Walfort Share and Stock Brokers P. Ltd. (supra), we direct the Assessing Officer to accept long term capital loss of `41,81,03,448/- and carry forward the same in accordance with law.
ITA No.730/Del/2011 - Assessee's appeal for AY 2007-08 
10. The only ground raised in this appeal by the assessee reads as under:—
"That the Commissioner of Income-tax (Appeals) erred on facts and in law in disallowing set off of brought forward long term capital loss to the extent of Rs.56,12,985, arising in respect of redemption of preference shares of Jindal Polyfilms Limited in the assessment year 2006-07, against long term capital gains (without payment of Securities Transaction Tax) earned during the relevant previous year while following the assessment order and own order in appeal for the assessment year 2006-07."
11. At the time of hearing before us, both the parties fairly agreed that this ground is only consequential to the outcome of the assessee's appeal for AY 2006-07. For the detailed discussion in paragraph No.7 to 9 above, we have allowed the carry forward of long term capital loss. Therefore, we direct the Assessing Officer to allow the set off of the same against long term capital gains for the year under consideration. Accordingly, the appeal of the assessee is allowed.
ITA No.494/Del/2011 - Revenue's appeal for AY 2007-08 
12. The only ground raised in this appeal by the Revenue reads as under:—
"The ld.CIT(A) has erred on facts and in law in deleting addition of Rs.1,42,16,868/- on account of disallowances attributable to exempt income u/s 14A of the I.T.Act. Ld.CIT(A) has failed to take cognizance of sub-section (3) of section 14A which specifies that even if the assessee makes a claim that no expenditure has been incurred in earning the exempted income, sub-section (2) of section 14A shall apply, meaning thereby, disallowance u/s 14A(1) is called for."
13. We have heard the arguments of both the sides and perused relevant material placed before us. The facts of the case are that during the year under consideration, the assessee received dividend income of `1,33,72,955/-. The assessee has claimed that it incurred the sum of `7,73,525/- for earning of exempt income and, therefore, the assessee had suo motu disallowed the same under Section 14A. The Assessing Officer held that the disallowance is to be computed as per Rule 8D and he, therefore, worked out the disallowance as per Rule 8D at `1,49,90,393/- from which after the deducting the sum of `7,73,525/- which was already disallowed by the assessee made further disallowance of `1,42,19,868/-. On appeal, learned CIT(A) deleted the disallowance made by the Assessing Officer with the following finding:—
"I have carefully considered the submissions of ld.AR and have gone through the assessment order. Although the Assessing Officer has observed that for earning exempt income, expenses must have been incurred. However, these general observations are not supported by any specific instances. The Assessing Officer has not pointed out any discrepancy in the disallowances worked out by the appellant itself nor any material has been brought on record to link-up the further expenditure which has been incurred in relation to exempt income. The disallowance has been made by applying Rule 8D in the light of the decision of Daga Capital Management (P) Ltd., supra. However, the said decision of Hon'ble Special Bench of the ITAT has been overruled by Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg.Co.Ltd. v. DCIT ITA No.626 of 2010 and W.P. No.758 of 2010 wherein it has been held that the provisions of Rule 8D of the Income Tax Rules which have been notified with effect from 24th March, 2008 shall apply with effect from Assessment year 2008-09. In the present appeal, the assessment year involved is 2007-08. Respectfully following the decision of Hon'ble Mumbai High Court, the disallowance worked out by the Assessing Officer by application of Rule 8D is directed to be deleted.
The appellant has raised other objections/arguments also. However, since the disallowance worked out as per rule 8D is directed to be deleted, the other objections become only of academic nature and do not call for specific comments. These grounds of appeal are, therefore, treated as allowed."
14. The Revenue, aggrieved with the order of learned CIT(A), is in appeal before us.
15. We have carefully considered the submissions of both the sides and perused relevant material placed before us. Now, it is settled law that Rule 8D is applicable for and from AY 2008-09 and not for earlier years. While taking this view, the CIT(A) has relied upon the decision of Hon'ble Bombay High Court in the case of Godrej & Boyce Mfg. Co. Ltd.v. DY CIT [2010] 328 ITR 81/194 Taxman 203. However, now this issue has also been set at rest by Hon'ble Jurisdictional High Court in the case of Maxopp Investment Ltd. v. CIT [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi). Therefore, there is no infirmity in the order of learned CIT(A) holding that Rule 8D was not applicable. Now, coming to the quantum of disallowance under Section 14A of the Act, Section 14A reads as under:—
"14A. (1) For the purposes of computing the total income under this Chapter, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to income which does not form part of the total income under this Act.
(2) The Assessing Officer shall determine the amount of expenditure incurred in relation to such income which does not form part of the total income under this Act in accordance with such method as may be prescribed, if the Assessing Officer, having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to income which does not form part of the total income under this Act.
(3) The provisions of sub-section (2) shall also apply in relation to a case where an assessee claims that no expenditure has been incurred by him in relation to income which does not form part of the total income under this Act :
Provided that nothing contained in this section shall empower the Assessing Officer either to reassess under section 147 or pass an order enhancing the assessment or reducing a refund already made or otherwise increasing the liability of the assessee under section 154, for any assessment year beginning on or before the 1st day of April, 2001."
16. From sub-section (1) of Section 14A, it is evident that the legislature has provided that no deduction shall be allowed in respect of the expenditure incurred by the assessee in relation to income which does not form part of total income. Therefore, incurring of some expenditure by the assessee in relation to exempt income is essential so as to invoke the provisions of Section 14A(1) by the Assessing Officer. As per sub-section (2) of Section 14A, the Assessing Officer is empowered to determine the expenditure incurred in relation to exempt income provided he is not satisfied with the correctness of the claim of the assessee in relation to the incurring of expenditure for earning of exempt income. As per sub-section (3), the Assessing Officer is empowered to determine the expenditure even when the assessee claims that no expenditure has been incurred by him in relation to earning of exempt income provided the Assessing Officer is not satisfied with the correctness of the claim of the assessee. From a combined reading of sub-section (2) & (3) of Section 14A, it is evident that first the assessee has to state whether any expenditure was incurred by him for earning of exempt income, if yes, then, he has to specify the expenditure which was incurred for earning of exempt income. Thereafter, the Assessing Officer is required to examine the assessee's claim with regard to incurring of no expenditure or with regard to the amount of expenditure claimed to have been incurred by the assessee for earning of exempt income. If the Assessing Officer is satisfied with the claim of the assessee, then, no further action under Section 14A is required except to disallow the amount of expenditure, if any, which assessee claimed to have incurred for earning of exempt income. However, when the Assessing Officer is not satisfied with the claim of the assessee with regard to incurring of no expenditure or the amount of expenditure specified by the assessee for earning of exempt income, then, he is required to determine the amount of expenditure incurred by the assessee in relation to earning of exempt income. Such expenditure is to be determined by him in accordance with such method as may be prescribed. In this case, the assessee has worked out the disallowance under Section 14A at `7,73,525/-. The Assessing Officer did not record any satisfaction that such working is wrong. He simply says that disallowance is to be worked out as per Rule 8D. We have already held that for AY 2007-08, Rule 8D was not applicable and therefore, disallowance need not be computed as per Rule 8D. The Assessing Officer has not recorded any satisfaction with regard to any mistake in the working of disallowance under Section 14A at `7,73,525/- by the assessee. On these facts, we do not find any justification to interfere with the order of learned CIT(A). The same is sustained and Revenue's appeal is dismissed.
17. In the result, the appeals of the assessee are allowed whereas the appeal of the Revenue is dismissed.
SONAM 

*In favour of assessee.
IT: Where assessee had followed cash system of accounting and interest earned on fixed deposit was not received in relevant year, same would not be added in income of relevant year
■■■
[2015] 55 taxmann.com 306 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax, Bombay City- XII
v.
Adamsons Inc.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT REFERENCE NO. 361 OF 1997
SEPTEMBER  10, 2014 
Section 5, read with section 145, of the Income-tax Act, 1961 - Income - Accrual of (Interest) - Assessment year 1989-90 - Assessee had not shown interest earned on fixed deposit in relevant year on plea that same would be paid to it in near future along with original sum - Whether since assessee consistently followed cash system of accounting, interest on fixed deposit would not be added to its income in relevant assessment year - Held, yes [Para 4][In favour of assessee] 
Suresh Kumar  for the Appellant. 
ORDER
 
1. We have heard Mr. Suresh Kumar, learned counsel, appearing for the Revenue. At its instance, the question of law has been referred by the Tribunal for answer and opinion of this Court. The said question reads as under:—
"Whether, on the facts and in the circumstances of the case, the Tribunal is right in law in not appreciating that as per the provisions of section 5(2)(b) of the Act the total income of a person who is a non-resident includes all income from whatever sources derived which accrues or arises or is deemed to accrue or arise to him in India during such year?"
2. There is no dispute about the facts inasmuch as in the assessment year 1989-90, the only source of income, the Assessee has not shown is the interest on fixed deposit with M/s. Karnataka Ball Bearings Corporation Ltd. It was informed by letter dated 2nd December, 1987 that the interest not paid during the relevant year will be paid to the Assessee company in the near future along with original sum of Rs.2,00,000/-. The argument appeared to be that the right to receive the interest at the rate of 15% along with the original sum was very much alive and the same was acceded even by the said M/s. Karnataka Ball Bearings Corporation Ltd. In such circumstances, the Assessing Officer held that the interest had accrued to the Assessee during the previous year relevant for the assessment year 1989-90. That was added to the income.
3. On appeal, the Deputy Commissioner of Income Tax (Appeals) deleted this addition/inclusion by holding that the Assessee has maintained its books of account on cash method of accounting. Therefore, so long as the amount is not actually received, it cannot be shown as income. The said finding has been upheld by the Tribunal. The Tribunal followed its own order dated 12th February, 1993 in the case of this very Assessee and relateable to assessment year 1988-89. The Appeal of the Revenue was dismissed and the finding of the Commissioner was, thus, upheld by the Tribunal.
4. Upon hearing both sides, we are of the opinion that the finding rendered by the First Appellate Authority and upheld by the Tribunal is based on the system of accounting of the Assessee. If, it was cash system of accounting and it was the consistent method followed and not objected to, then, the question referred cannot be termed as question of law. It arises out of a finding of fact and which cannot be termed as perverse or vitiated by any error of law apparent on the face of the record. The revenue effect is also not such as would enable us to answer the question. The Reference is, therefore, disposed off. No costs.
VARSHA 

*In favour of assessee.
IT: Where assessee had purchased and sold 'distribution rights', they would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights, rule 9B(2)(a) would be applicable
■■■
[2014] 50 taxmann.com 374 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax- X
v.
Smt. Achila Sabharwal*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 501 OF 2014†
SEPTEMBER  10, 2014 
Section 37(1), read with section 32, of the Income-tax Act, 1961 and rule 9B of the Income-tax Rules, 1962 - Business expenditure - Allowability of (Film production) - Assessment year 2010-11 - Assessee purchased rights of films and sold same and claimed depreciation/deduction at rate of 100 per cent as cost of acquisition under rule 9B(2) - Assessing Officer observed that assessee did not purchase any cinematographic films for consumption but what was purchased were broadcasting/exhibition rights, satellite rights etc. and, therefore, in terms of section 32 depreciation should be allowed at 25 per cent - Whether there was no finding in assessment order that rule 9B(2)(a) relied upon by assessee was not applicable - Held, yes - Whether, what was purchased and sold by assessee were 'distribution rights' and said right would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights and hence rule 9B(2)(a) would be applicable - Held, yes [Para 6][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was in the business of purchase and sale and distribution of old cinematographic films and songs. The assessee purchased the rights over the films and songs and the same were sold to various parties. 

	■ 
	 
	During the year the assessee had purchased the rights of the films and sold same and claimed depreciation/deduction at the rate of 100 per cent as the cost of acquisition under rule 9B(2). 

	■ 
	 
	The Assessing Officer observed that the assessee did not purchase any cinematographic films for consumption but what was purchased were broadcasting/exhibition right, satellite rights etc. and, therefore, in terms of section 32, depreciation should be allowed at the rate of 25 per cent instead of 100 per cent as claimed.

	■ 
	 
	On appeal, the Commissioner(Appeals) held that since the assessee had purchased the rights of the films and sold them in the same year, the assessee was eligible for full deduction at the rate of 100 per cent as provided under rule 9B(2) and deleted the additions so made by the Assessing Officer. 

	■ 
	 
	On second appeal, the Tribunal confirmed the said finding of the Commissioner (Appeals).

	■ 
	 
	On appeal to High Court the revenue has produced photocopies of order sheet, profit and loss account, balance sheet etc. of the respondent assessee and a new factual plea was raised that the assessee may not have sold the films during the year in question. It was also stated that rule 9B would not be applicable, if conditions of sub-rule 5 were not satisfied. It was accordingly submitted that if the assessee had not sold or transferred the rights of exhibition of films etc., benefit under rule 9B(2) would not be applicable.


HELD
 
	■ 
	 
	The aforesaid plea cannot be and should not be permitted to be raised in an appeal under section 260A for the first time as it requires examination and verification of fact before any legal opinion can be formed. As noticed above, the Assessing Officer had proceeded altogether on a different basis. Before the Tribunal also, where revenue was the appellant, no such submission was raised and made.[Para 5]

	■ 
	 
	The Commissioner (Appeals) in his order has specifically noted and recorded that the films were sold. He has also recorded that films had been sold to different Doordarshan Kendras as also to National Film Development Authority, which are independent third parties and not closely related to the assessee. These were also sales to other parties. There is no finding in the assessment order that the purchase and sale had not taken place and, therefore, rule 9B(2)(a) relied upon by the assessee was not applicable. The Assessing Officer did not dispute the contention of the assessee that the exhibition rights in the films were purchased during the year and also sold. On the other hand, the Assessing Officer took a very narrow view on the term 'distribution rights' and held that exhibition rights, television rights or satellite rights cannot be treated as distribution rights. However, this was not acceptable as what was purchased and sold by the assessee were the 'distribution rights'. The said right would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights. These rights are integral and form and represent rights of a film distributor. Even otherwise, if rule 9B would not be applicable, purchase and sale of the film would result in a business transaction i.e. sale consideration received less purchase price paid.[Para 6]

	■ 
	 
	The appeal is accordingly dismissed.[Para 7]


N.P. Sahni, Sr. Standing Counsel and Nitin Gultai, Advocate  for the Appellant. 
ORDER
 
Sanjiv Khanna, J. - The present appeal by the revenue pertains to assessment year 2010-11. The respondent assessee had filed return declaring income of Rs.44,65,471 on 14.10.2010 and subsequently the return was taken up for scrutiny assessment. The assessee has claimed depreciation of Rs.1.20 Crores on cinematographic films @ 100%. The assessment order records that the assessee was required to file evidence in the form of copies of agreement entered into with the parties. The Assessing Officer observed that the assessee did not purchase any cinematographic films for consumption but what was purchased were broadcasting/exhibition rights, satellite rights etc. and, therefore, in terms of Section 32 of the Income Tax Act, 1961, depreciation should be allowed @ 25% instead of 100% depreciation as claimed. There is no other discussion in the assessment order, though the assessee had relied upon Rule 9B of the Income Tax Rules, 1962 and had stated that the rights in the feature films were sold to different parties like National Film Development Corporation, Doordarshan at Mumbai, Srinagar, Shimla and Lucknow and the film rights were also sold to other distributors and parties. The Assessing Officer rejected the said contention by recording that the assessee had not fulfilled the necessary conditions of Rule 9B, which obviously had reference to the fact that the Assessing Officer observed that the assessee did not purchase cinematograph films for her own consumption but they were purchased for broadcasting/exhibition rights, satellite rights etc. As noticed below, this finding of the Assessing Officer for non-application of Rule 9B is wrong and erroneous.
2. The Commissioner of Income Tax (Appeals) accepted the assessee's plea, and after reference to the contention of the respondent assessee observed as under:—
"4.1 The facts emanating from the order of the AO and the submissions of the assessee is that the assessee is in business of purchase and sale and distribution of old cinematographic films and songs. The assessee purchases the rights over the films and songs and the same are sold to various parties. During the year the assessee has purchased the rights of the films for Rs 1,20,00,000/-and the same has been sold during "the year and the assessee has claimed depreciation/deduction @ 1000/0 (Sic 100%) as the cost of acquisition under Rule 9B(2). The AO has allowed the depreciation u/s 32(1) @ 25% only after treating the commercial rights as intangible assets and accordingly, the AO has allowed the depreciation @ 25% of Rs 30.00.000/- and has disallowed the balance depreciation/deduction of Rs 90,00,000/- (Rs 1.20,00,000/-(-) Rs 30.00,000/-) vide the order of the AO.
	 
	4.2**
	**
	**


4.3 I have considered the order of the AO and the submissions of the assessee and I find considerable merit in the submission of the assessee that in the case of purchase and sale of cinematographic films and songs etc the provisions of Rule 9B is applicable and the assessee is eligible to claim the deduction of the entire cost of purchase if the films are sold in the same year. In the present case, the assessee had made the purchase of Rs 1,20,00,0001- and the entire films has been sold as discussed above and as such the assessee is eligible for full deduction @ 100% as provided under Rule 9B(2). After considering all the case facts and circumstances of the case, I am of the view that there is no merit in the addition made by the AO and as such the addition made by the AO are without any justification and accordingly, the same are deleted."
3. The said finding has been affirmed by the Income Tax Appellate Tribunal by the impugned order dated 24.01.2014.
4. Before us, learned Sr. Standing Counsel has produced photocopies of order sheet, profit and loss account, balance sheet etc. of the respondent assessee and a new factual plea is raised that the assessee may not have sold the films during the year in question. It is also stated that Rule 9B would not be applicable, if conditions of sub Rule 5 were not satisfied. It is accordingly submitted that if the assessee had not sold or transferred the rights of exhibition of films etc., benefit under Rule 9B(2) would not be applicable.
5. We find that the aforesaid plea cannot be and should not be permitted to be raised in an appeal under Section 260A of the Income Tax Act, 1961 for the first time as it requires examination and verification of fact before any legal opinion can be formed. As noticed above, the Assessing Officer had proceeded altogether on a different basis. Before the Tribunal also, where revenue was the appellant, no such submission was raised and made.
6. The Commissioner of Income Tax (Appeals) in his order has specifically noted and recorded that the films were sold. He has also recorded that films had been sold to different Doordarshan Kendras as also to National Film Development Authority, which are independent third parties and not closely related to the respondent assessee. These were also sales to other parties. There is no finding in the assessment order that the purchase and sale had not taken place and, therefore, Rule 9B(2)(a) relied upon by the assessee was not applicable. The Assessing Officer did not dispute the contention of the respondent assessee that the exhibition rights in the films were purchased during the year and also sold. On the other hand as noticed above, the Assessing Officer took a very narrow view on the term 'distribution rights' and held that exhibition rights, television rights or satellite rights cannot be treated as distribution rights. We do not agree with the said view as what was purchased and sold by the respondent assessee were the 'distribution rights'. The said right would include and consist of acquisition and transfer of rights to exhibit, broadcast and satellite rights. These rights are integral and form and represent rights of a film distributor. Even otherwise, if Rule 9B would not be applicable, purchase and sale of the film would result in a business transaction i.e. sale consideration received less purchase price paid.
7. The appeal is accordingly dismissed.
JYOTI 

*In favour of assessee.
†Arising out of order of Tribunal dated 24-1-2014. 
IT : Where Tribunal had not made any finding on merits of issue of depreciation, matter be reconsidered afresh
■■■
[2015] 57 taxmann.com 24 (Allahabad) 
HIGH COURT OF ALLAHABAD
J.K. Cement Ltd.
v.
Commissioner of Income-tax-II*
DR. DHANANJAYA YESHWANT CHANDRACHUD, CJ. 
AND DILIP GUPTA, J. 
IT APPEAL NOS. 119,120,546 AND 547 OF 2014†
SEPTEMBER  9, 2014 
Section 32, read with section 2(19AA), of the Income-tax Act, 1961 - Depreciation - Allowance of (Rehabilitation Scheme/Value of shares issued on acquisition) - Assessment years 2005-06 and 2006-07 - Rehabilitation scheme of sick cement undertaking of company JKSL provided that there would be demerger of cement undertaking into assessee-company as going concern - Said scheme contemplated that assessee would issue one paid up equity share of face of Rs. 10 of assessee-company free of cost to all existing shareholders of JKSL against 10 equity share of JKSL held by them - Cost of scheme included value in respect of issuance of equity shares of assessee to existing shareholders of JKSL in amount of Rs. 7.44 crores - Means for financing cost of scheme included goodwill in cement undertaking for allotment of equity shares of assessee - In its books, assessee debited Rs. 7.44 crores to goodwill account - Assessee submitted that aforesaid amount of Rs. 7.44 crore formed part of purchase consideration and depreciation was allowable on it which Assessing Officer denied - Tribunal rejected assessee's plea on ground that once post acquisition assets were shown at Rs. 567.62 crores, there was no basis for enhancing value to Rs. 575.50 crores in revised return - Assessee placed reliance on definition of expression 'demerger' under section 2(19AA), which includes in clause (iv), issuance of shares in consideration of demerger by resulting company to shareholders of demerged company - Whether since Tribunal had not made any finding on merits of issue, matter was to be remanded back - Held, yes [Para 15] [In favour of assessee/Matter remanded] 
Words and Phrases : The expression 'demerger' as defind section 2(14AA) of Income-tax Act, 1961
FACTS
 
	■ 
	 
	The assessee, a public limited company, acquired a cement undertaking as a going concern in pursuance of an order of the Appellate Authority for Industrial and Financial Reconstruction.

	■ 
	 
	The assessee, in its original return, claimed depreciation. Consequently, an additional amount of depreciation was claimed. According to the assesssee, the scheme envisaged the allotment of equity shares to the shareholders which was debited to the goodwill account in the books of the assessee. The assessee submitted that the aforesaid amount formed part of the purchase consideration and depreciation was allowable on it.

	■ 
	 
	The Assessing Officer declined to allow the enhanced claim of depreciation and restricted the quantum of depreciation to the amount, as claimed in the original return.

	■ 
	 
	The Commissioner (Appeals) reversed the order of the Assessing Officer on this aspect on the ground that the issuance of shares was towards part payment of the purchase consideration and, hence, was included in the cost of acquisition of the cement undertaking. 

	■ 
	 
	The Tribunal held that depreciation was to be allowable on assets as claimed in original return which was allowed by the Assessing Officer also.

	■ 
	 
	The assessee filed an application under section 254(2) for rectification of the order of the Tribunal. The Tribunal dismissed both the rectification applications.

	■ 
	 
	On appeal :


HELD
 
	■ 
	 
	On a plain reading of the impugned order, it appears that the Tribunal has not dealt with the merits of the claim, which admittedly, is conceded by both the assessee and the revenue. The only ground which has weighed with the Tribunal is that there was no basis for the assessee to file a revised return enhancing the value of the fixed assets. [Para 10]

	■ 
	 
	In the present case, it has been submitted that the scheme contemplates, that the demerger of the cement undertaking as a going concern was to include not only the fixed assets but all current liabilities and contingent liabilities as well. Hence, the cost of the scheme is shown to include the issuance of equity shares valued to the shareholders of the demerged company.

	■ 
	 
	It is clear from the impugned order that the Tribunal has not applied its mind to the merits which are now sought to be canvassed which have been formulated in support of the appeal by the assessee. The only point which weighed with the Tribunal was that once the post-acquisition assets were shown at Rs.567.62 crores, there was no basis for enhancing the value to Rs.575.05 crores in the revised return. [Para 13]

	■ 
	 
	The issues which have been raised on behalf of the assessee as well as the submissions which have been urged on behalf of the revenue would merit a primary determination by the Tribunal and it would not be appropriate or proper for this Court to express a finding in the absence of a considered decision of the Tribunal. [Para 15]


CASES REFERRED TO
 
L. Sohanraj v. Dy. CIT [2003] 260 ITR 147/132 Taxman 483 (Kar.) (para 9), L. Sohanraj v. Dy. CIT [2003] 260 ITR 155 (Kar.) (para 9) and CIT v. Hoogly Mills Co. Ltd. [2006] 287 ITR 333/157 Taxman 347 (SC) (para 13).
R.S. Agrawal  for the Appellant. Ashok Kumar  for the Respondent. 
JUDGMENT
 
1. Both these appeals by the assessee arise from a common order of the Income Tax Appellate Tribunal dated 28 February 2014 for assessment years 2005-06 and 2006-07. The following questions of law have been formulated in support of the appeal :—
	'A.
	 
	Whether on the facts and in the circumstances of the case the ITAT was legally correct in reversing the order passed by the CIT (A) and restoring that of AO, without adjudicating and deciding the specific grounds taken by the Revenue in their grounds of appeal nos.1, 2 and 3, involving the basic and real controversy in the appeal.

	B.
	 
	Whether on the facts and circumstances of the case the ITAT erred in not appreciating the written submissions of the appellant, as well as the material on record substantiating that the appellant company had rightly and legally claimed the extra depreciation of Rs.94,27,541/- by allocating the value of shares amounting to Rs.7,42,69,500/- issued to the shareholders of M/s J.K. Synthetics Limited, to the cost of the fixed assets acquired by the appellant company from M/s J.K. Synthetics Limited.

	C.
	 
	Whether on the facts and circumstances of the case the Tribunal has failed to appreciate that the appellant had also taken over the trade mark of the Cement Division of JKSL and the goodwill attached to the trade mark, being an intangible asset within the meaning of section 32(I), (II) of the Act and the depreciation is allowable over the same as prescribed in Appendix 1 to the I.T. Rules, 1962. As such alternatively, if the stand of the Revenue is accepted that the amount of Rs.7,42,69,500/- is in respect of the goodwill, even then, the appellant is legally entitled for the extra depreciation of the amount as claimed by it in the revised return.

	D.
	 
	Whether on the facts and circumstances of the case, the appellant, having acquired the business of M/s J.K. Synthetics Limited as a going concern including movable and immovable assets, the Tribunal has failed to record a finding that the appellant-company could legally claim depreciation on fixed assets arising on allocation of cost of equity shares issued in the ratio of 1:10 to the shareholders of M/s J.K. Synthetics Limited.

	E.
	 
	Whether the concept of "going concern" being inclusive of the shareholdings too and the acquisition having taken place pursuant to the scheme approved by the Appellate Authority for Industrial and Financial Reconstruction (AAIFR) and the same having a statutory force, the authorities below could not have rejected the claim of the appellant Company for depreciation as shown in the revised return.

	F.
	 
	Whether the term "goodwill" having been used by the appellant Company in consonance with the term used by the AAIFR in its order approving the rehabilitation scheme, the same cannot detract from the true nature of the cost incurred by the appellant Company by way of issue of shares, allocating thereof to fixed assets and its entitlement to depreciation in accordance with clause (b) of explanation (iii) of section 32 (1) of the Act.

	G.
	 
	Whether the Apex Court, having held in the case of Commissioner of Income Tax Vs. Smifs Securities Limited (2012 (SC)348, ITR 302) that the term "any other business or commercial rights of similar nature" as used in the aforesaid provision, would include even goodwill, the claim for depreciation, even on the ground of goodwill, was clearly allowable;

	H.
	 
	Whether the Tribunal, without appreciating the material on record properly, was legally correct in coming to the conclusion that when as per the Balance Sheet, the value of post acquisition assets was shown at Rs.56762.41 lacs, it could not go up for depreciation purpose.

	I.
	 
	Whether the Tribunal, having failed to decide the basic issues raised before it on merits, the order passed by it is clearly illegal and unsustainable.'


2. The assessee, which is a public limited company, acquired the cement undertakings of J.K. Synthetics Limited as a going concern with effect from 4 November 2004 in pursuance of an order of the Appellate Authority for Industrial and Financial Reconstruction dated 23 January 2003. JKSL had been declared as a sick company by the Board for Industrial and Financial Reconstruction on 2 April 1998 and Industrial Development Bank of India was appointed as an Operating Agency. A draft rehabilitation scheme was circulated, which envisaged the transfer of cement undertakings of the sick company to the assessee on the payment of the outstanding dues of the financial institutions and banks as consideration for the transfer. The scheme which was sanctioned by the AAIFR defined the expression 'Demerger' to mean the transfer by a slump sale through vesting under Section 18(6A) of the Sick Industrial Companies (Special Provisions) Act, 1985. The cost of the scheme was shown in Clause 'C' to be Rs.510.39 crores including the issuance of equity shares of the assessee to the existing shareholders of JKSL in the amount of Rs.7.44 crores. The means for financing the cost of the scheme, included goodwill in the cement undertaking for allotment of equity shares of the assessee to the existing shareholders of JKSL of Rs.7.44 crores. Clause 'E' of the scheme, which was titled 'Rehabilitation Strategy', provided that the demerger of the cement undertaking of JKSL into the assessee was as a 'going concern' on as-is-where-is basis including all fixed assets and current liabilities and is as follows:—
"(b) The demerger of the cement undertaking of JKSL into JKCL is as a 'going concern' on as-is-where-is-basis, free from encumbrances which inter-alia includes all fixed assets, current assets, intangible assets, all rights, patents, trade mark, mining lease etc. and all current liabilities including trade deposits, workers' dues, contingent liabilities and all litigation with respect to the cement undertaking."
3. Clause H (e) of the scheme contemplated that the assessee would issue one paid up equity share of a face value of Rs.10/- free of cost to all the existing shareholders of JKSL against 10 equity shares of JKSL held by them.
4. The assessee, in its original return, claimed depreciation of Rs.72,32,58,987/-. The assessee, however, filed a revised return enhancing the claim of depreciation to Rs.73,26,86,528/-. Consequently, an additional amount of depreciation of Rs.94,27,541/- was claimed. According to the assesssee, the scheme envisaged the allotment of equity shares to the shareholders of JKSL, which was debited to the goodwill account in the books of the assessee. The assessee submitted that the aforesaid amount of Rs.7.43 crores forms part of the purchase consideration and depreciation was allowable on it.
5. The Assessing Officer, by his order dated 26 December 2007 under Section 143(3) of the Income Tax Act, 1961 declined to allow the enhanced claim of depreciation and restricted the quantum of depreciation to the amount of Rs.72,32,58,987/-, as claimed in the original return.
6. In appeal, the Commissioner of Income Tax (Appeals) by an order dated 7 May 2010 reversed the order of the Assessing Officer on this aspect on the ground that the issuance of shares was towards part payment of the purchase consideration and hence was included in the cost of acquisition of the cement undertaking. The CIT (A) held that the assessee could not be deprived of depreciation by merely treating the issue of shares to the goodwill account. In the alternate, the CIT (A) held that even if it was paid for the purchase of goodwill, this payment could be considered as a payment for acquiring brands of the demerged company upon which depreciation was allowable under Section 32 of the Act.
7. In an appeal by the Revenue, the Tribunal set aside the order of the CIT (A) with the following observations :—
"We have considered the rival submissions. As required by the bench in the course of hearing, the learned AR of the assessee has submitted a copy of Balance Sheet as on 04.11.2004 with figures of assets and liabilities on that date being pre acquisition and post acquisition. As per the same, pre acquisition Fixed assets were nil and post acquisition fixed assets are shown at Rs.56762.41 lacs and capital work in progress at Rs.1423.60 lacs. Depreciation is not allowable on capital work in progress. So, maximum depreciation allowable is on assets of Rs.56762.41 lacs. As per original chart of depreciation available on page 58 of the paper book, depreciation is calculated on assets of Rs.567,62,40,544.27 with amount of depreciation of Rs.72,32,58,987. But on page 59 of the paper book in the revised depreciation chart, the assessee has taken the value of asset at Rs.575,05,10,044.63 with amount of depreciation of Rs.73,26,86,528.73. We fail to understand that when as per the balance sheet, the value of post acquisition assets is shown at Rs.56762.41 lacs, how it can go up for depreciation purpose. Therefore, in our considered opinion, maximum depreciation allowable is on assets of Rs.56762.41 lacs, which is already allowed by the A.O. also. Extra depreciation allowed by the learned CIT (A) is not sustainable in view of the facts of the present case as discussed above. Since our decision is on the basis of the facts of the present case and the A.O. has allowed the maximum depreciation allowable on the post acquisition assets as per balance sheet submitted before us. The judgments cited by both sides have no relevance in the facts of the present case. Hence, the order of learned CIT (A) is reversed on this issue and that of the A.O. is restored in both years."
8. The assessee filed an application under Section 254(2) of the Act for rectification of the order of the Tribunal. By an order dated 7 August 2014, the Tribunal dismissed both the rectification applications against which two writ petitions have been filed.
9. At the outset, we may note that a preliminary objection has been taken by the learned Senior Counsel for the Revenue to the maintainability of the writ petitions on the ground that an appeal would lie before the High Court under Section 260(A) of the Act against every order of the Tribunal passed under Section 254(2) of the Act. In this behalf, reliance has been placed on the judgment of Hon'ble Mr. Justice H.L. Dattu, as His Lordship then was in the Karnataka High Court, in L. Sohanraj v. Dy.CIT [2003] 260 ITR 147/132 Taxman 483 and on a judgment of the Division Bench of the Karnataka High Court affirming that view in L. Sohanraj v. Dy. CIT [2003] 260 ITR 155.
10. Now, at the outset, it would be necessary to note the grounds which have been formulated in support of the appeal. Ground A relates to the correctness of the order passed by the Tribunal under Section 254(2) of the Act. An amendment application has also been filed for challenging the said order. Grounds B, C, D, E, F, G, H and I essentially seek an evaluation by this Court on the merits of the claim for depreciation. On a plain reading of the impugned order, it appears that the Tribunal has not dealt with the merits of the claim, which admittedly, is conceded by both the assessee and the Revenue. The only ground which has weighed with the Tribunal is that there was no basis for the assessee to file a revised return enhancing the value of the fixed assets.
11. On behalf of the assessee, it has been submitted that in the return as originally filed, depreciation was calculated on assets of Rs.567.62 crores. However, a revised return was filed after the allotment of shares valued at Rs.7.44 crores (the date of allotment being 10 March 2005), as a result of which, the value of the fixed assets increased to Rs.575.05 crores, according to the assessee. The submission is that there was no reason or basis for the Tribunal not to allow the claim for depreciation and to allow the appeal of the Revenue merely on the ground that the value of the fixed assets had increased in the revised return from Rs.567.62 crores to Rs.575.05 crores. Reliance has been placed on the definition of the expression 'demerger' under Section 2(19AA) of the Act, which includes in Clause (iv), the issuance of shares in consideration of the demerger by the resulting company to the shareholders of the demerged company.
12. On the other hand, it has been urged on behalf of the Revenue that the scheme defines the expression 'demerger' to mean a transfer by way of a slump sale through vesting under Section 18(6A) of the SICA. Reliance has been placed on the provisions of Section 18(6A) of the SICA which reads as follows :—
"(6A)Where a sanctioned scheme provides for the transfer of any property or liability of the sick industrial company in favour of any other company or person or where such scheme provides for the transfer of any property or liability of any other company or person in favour of the sick industrial company, then, by virtue of, and to the extent provided in, the scheme, on and from the date of coming into operation of the sanctioned scheme or any provision thereof, the property shall be transferred to and vest in, and the liability shall become the liability of such other company or person or as the case may be, the sick industrial company."
13. In the present case, it has been submitted that the scheme contemplates, in Clause E (b), the demerger of the cement undertaking as a going concern and to include not only the fixed assets but all current liabilities and contingent liabilities as well. Hence, the cost of the scheme is shown to include the issuance of equity shares valued at Rs.7.44 crores to the shareholders of the demerged company. In this regard, reliance has been placed on the decision of the Supreme Court in CIT v. Hoogly Mills Co. Ltd. [2006] 287 ITR 333/157 Taxman 347, where it was held that the claim for depreciation on account of gratuity was not allowable under Section 32 of the Act, because it was neither a tangible nor intangible asset as defined in Explanation 3.
14. We have considered the rival contentions which have been urged on behalf of the assessee and the Revenue on the merits of the claim for depreciation under Section 32 of the Act. Ex facie, it is clear from reading paragraph 7 of the impugned order that the Tribunal has not applied its mind to the merits which are now sought to be canvassed in questions B to I, which have been formulated in support of the appeal by the assessee. The only point which weighed with the Tribunal was that once the post-acquisition assets were shown at Rs.567.62 crores, there was no basis for enhancing the value to Rs.575.05 crores in the revised return.
15. In our view, the issues which have been raised on behalf of the assessee as well as the submissions which have been urged on behalf of the Revenue would merit a primary determination by the Tribunal and it would not be appropriate or proper for this Court to express a finding in the absence of a considered decision of the Tribunal. In essence, the questions of law which have been raised on behalf of the assessee would require consideration by the Tribunal. The Tribunal has not made any finding on the merits of the issues which are sought to be raised in the appeal.
16. During the course of the hearing, the learned counsel appearing on behalf of the revenue also submitted that it would not be appropriate and proper for this Court to express a determination on the issues raised in the absence of a finding thereof by the Tribunal. We respectfully concur with that submission.
17. For these reasons, we are of the view that it would be appropriate and proper to restore the proceedings back to the Tribunal for a decision afresh on the appeals for AYs 2005-06 and 2006-07. The Tribunal shall decide the issue afresh after hearing the parties.
18. In this view of the matter, the writ petitions filed by the assessee challenging the order passed under Section 254(2) of the Act will not survive. In the circumstances, it is not necessary for this Court to express any view on the objections which were raised on behalf of the Revenue to the maintainability of the writ petitions under Article 226 of the Constitution since the petitions have been rendered infructuous.
19. It is also not necessary for the Court to answer the questions of law as formulated which are kept open for adjudication by the Tribunal.
20. The appeals and the writ petitions are, accordingly, disposed of. There shall be no order as to costs.
POOJA 

*In favour of assessee/Matter remanded.
†Arising out of order of Tribunal dated 28-2-2014. 
IT: Income derived by assessee from leasing out of its building simplicitor was because of ownership of building and not from personal exertion; hence it was an income from house property and not a business income
■■■
[2014] 50 taxmann.com 422 (Allahabad) 
HIGH COURT OF ALLAHABAD
Hotel Arti Delux (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Circle 2(1), Kanpur*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 493 OF 2005†
SEPTEMBER  9, 2014 
Section 22, read with section 28(i), of the Income-tax Act, 1961 - Income from house property - Chargeable as (Rental income) - Assessment year 1990-91 - Assessee leased out its building to a nursing home and showed rental receipt from building as business income - Whether building which was leased out by assessee was nothing else but a building simplicitor and was not a building, which was equipped with specialized plant and machinery - Held, yes - Whether, since income derived by assessee was from ownership of building and not from personal exertion, income derived by assessee from leasing out of its property was an income from house property and not a business income - Held, yes [Paras 15 & 16] [In favour of revenue] 
FACTS
 
	■ 
	 
	The main object of the assessee company as per its memorandum and articles of association was to carry on the business of hotel, restaurant, cafe, etc.

	■ 
	 
	The assessee-company had constructed a building to run a hotel but when it was found that running of hotel was not viable, the assessee decided to let it out to a nursing home. 

	■ 
	 
	For the relevant assessment year, the assessee-company claimed that its income was derived by leasing out the building, plant, machineries, generators, lifts and other amenities and such income was income from profits and gains of business of profession.

	■ 
	 
	The Assessing Officer held that income was to be assessed under the head income from other sources. 

	■ 
	 
	On appeal, the Commissioner (Appeals) held that income from lease was liable to be assessed under the head income from house property.

	■ 
	 
	On second appeal, one member of the Tribunal upheld the order of the Commissioner (Appeals) holding that the income of the assessee was an income from house property, but the other member dissented holding that such income is a business income. On account of difference of opinion between the two members, the matter was referred to the third member of the Tribunal, who opined that the income of the assessee should be assessed as income from house property. In view of the opinion of the third member, the appeal of the assessee was dismissed holding its income as income from house property.

	■ 
	 
	On appeal to High Court:


HELD
 
	■ 
	 
	From the recital of the lease deed it is evident that only the building was leased out along with a lift, tubewell and electrical fittings. These cannot be treated as plant and machinery but would be treated as amenities, which are necessary for the use of any building. 

	■ 
	 
	The assessee had not placed any material on record to show that the building had peculiar amenities with which the building could be treated as a 'plant' and not a building simplicitor. No material has been brought on record to indicate that the building had peculiar amenities, which could be commercially exploited such as facilities of sterilization of surgical instruments and bandages or an operation theatre. The Tribunal has given a categorical finding of fact that the building which was leased out by the assessee was nothing else but a building simplicitor and was not a building, which was equipped with specialized plant and machinery. This being a finding of fact, such findings cannot be interfered with, especially when nothing has been brought on record to indicate that the said finding was perverse. [Para 15]

	■ 
	 
	It is also apparent that the assessee is not running the business of a hospital and has only let out the building. Thus, the income derived by the assessee was from the ownership of the building and not from the personal exertion, which is necessary to treat the income as a business income. [Para 16]

	■ 
	 
	In the light of the aforesaid, the income derived by the assessee from the leasing out of its property was an income from house property and not a business income. Consequently, the appeal has no merit and is dismissed. The questions of law are answered accordingly. [Para 17]


CASE REVIEW 
 
Sultan Brothers (P.) Ltd. v. CIT [1964] 51 ITR 353 (SC) (para 14) distinguished.
Hotel Arti Delux (P.) Ltd. v. Asstt. Commissioner of Income-tax [2005] 96 ITD 107 (Luck.) (TM) (para 17) affirmed.
CASES REFERRED TO
 
Sultan Bros. (P.) Ltd. v. CIT [1964] 51 ITR 353 (SC) (para 7), Karnani Properties Ltd. v. CIT [1971] 82 ITR 547 (SC) (para 7), Universal Plast Ltd v. CIT [1999] 237, ITR 454/103 Taxman 493 (SC) (para 8) and Shambhu Investment (P.) Ltd. v. CIT [2003] 263 ITR 143/129 Taxman 70 (SC) (para 8).
JUDGMENT
 
Tarun Agarwala, J. - The main object as per the memorandum and articles of association of the appellant-company is, to carry on the business of hotel, restaurant, cafe, etc. Other objects as elucidated in the memorandum of association is, also to acquire, establish and maintain one or more nursing home, hospitals, clinics, dispensaries, etc. For the purpose of attainment of its objects for carrying on the business of hotels, the petitioner constructed a building and, after construction, it appeared that the assessee could not run the business of the hotel as the building so constructed was found to be located in a remote area and far away from the railway station and it was felt that carrying on the business of hotel was not a feasible business. The Board of Directors of the company passed a resolution dated 12th March, 1989 deciding to run a hospital or a nursing home either under its own supervision or to lease out the building with plant, machineries, generators, lifts or other amenities to any Doctor or to a medical institution. Pursuant to the said resolution, a lease deed was executed in favour of Deva Nursing Home Pvt. Ltd. dated 2nd May, 1989 to lease out the building premises at a monthly rent of Rs.25,000/- per month. The building let out was fitted with lifts, generator, tubewell and electrical fittings. The relevant portion of the lease deed is extracted hereunder:—
"And whereas the lessor has decided in its meeting held on 2.4.89 to lease out the building to the lessee for the purpose of running a nursing home and the lessee has agreed to take the said building from the lessor on lease on the terms and conditions contained herein."
2. From the above recital of the lease deed, it is clear that only the building was leased out by the assessee. The rent fixed under the lease and payable by the lessee was for the building and not for any other asset.
3. For the assessment year 1990-91, the appellant filed its return of income showing a loss of Rs.64,482/-. In this return, the appellant claimed that its income was derived by leasing out the building, plant, machineries, generators, lifts and other amenities and such income was income from profits and gains of business of profession.
4. The Assessing Officer did not accept the contention of the appellant and treated the income as income from other sources. The appellant, being aggrieved, filed an appeal before the Commissioner of Income Tax, which was dismissed holding that such income of the assessee was income from house property. The appellant, being aggrieved, filed a second appeal before the Income Tax Tribunal. One member of the Tribunal upheld the order of the Commissioner of Income Tax holding that the income of the appellant was an income from house property, but the other member dissented holding that such income is a business income. On account of difference of opinion between the two members, the matter was referred to the third member of the Tribunal, who opined that the income of the appellant should be assessed as income from house property. In view of the opinion of the third member, the appeal of the appellant was dismissed holding its income as income from house property.
5. The appellant, being aggrieved, has filed the present appeal under Section 260A of the Income Tax Act, which was admitted on the following substantial questions of law:
	"(i)
	 
	Whether, the income of Rs.3,23,000/-is income from business and profession and not income from house property?

	(ii)
	 
	Whether, the learned Tribunal has totally misread and misinterpreted the lease agreement between the appellant and M/s Deva Nursing Home (P) Ltd. to hold that the receipts derived thereunder were taxable at the hands of the appellant as "income from house property" and not "income from business and profession"?

	(iii)
	 
	Whether, the finding of the learned Tribunal that the appellant had simply let out the building to M/s Deva Nursing Home (P) Ltd. is perverse and against the settled legal principles and tests applicable to the facts of the case?"


6. We have heard at length Sri S.D. Singh, the learned Senior Counsel assisted by Sri Manu Ghildiyal and Sri R.K. Upadhyaya, the learned counsel for the Income Tax Department.
7. The learned Senior Counsel appearing for the appellant contended that it was not a case of letting out of the property simplicitor but it was a case of leasing out the business premises from where business had actually being carried out and the assets were conveniently being put to use as a nursing home. It was urged that even though the nursing home was not being run by the appellant, nonetheless, the resultant income was liable to be treated as a business income. In support of his submission, the learned Senior Counsel placed reliance upon the decision of the Supreme Court in Sultan Bros. (P.) Ltd. v. CIT [1964] 51 ITR 353 as well as decision of the Supreme Court in Karnani Properties Ltd. v. CIT [1971] 82 ITR 547 and Universal Plast Ltd. v. CIT [1999] 237 ITR 454/103 Taxman 493 (SC).
8. On the other hand, Sri R.K. Upadhyaya, the learned counsel for the department submitted that in view of Section 14 read with Section 22 income from renting of properties is chargeable to income tax under the head "income from house property". The learned counsel further contended that a perusal of the terms and conditions of the lease deed would make it apparently clear that only the building was let out and the mere fact that the building had a lift, tubewell and electrical fittings would not make any material difference as these were amenities, which were necessary for the use of building and was not sufficient to convert the building into a commercial asset. In support of his submission, the learned counsel placed reliance upon a decision in Shambhu Investment (P.) Ltd. v. CIT [2003] 263 ITR 143/129 Taxman 70 (SC) wherein the Supreme Court held that letting out a portion of the premises with furnitures and fixtures and providing service to occupants would be an income assessable as an income from property.
9. Section 14 of the Act classifies income under five different heads. Income, which is specifically chargeable under a distinct head cannot be brought to charge under a different head for the simple reason that Rules for computing income and the deductions, which are permissible vary under each of the five different heads. The scheme of the Act is first to classify the income under the different heads and then work out the computation under each of the heads as per the provisions relating to such head and then total up the computation so made for the purpose of arriving at a final figure and the total income liable to tax. For the purpose of charge of income tax and computation of total income under Section 14 of the Act, all income shall be classified such as salaries, income from house property, profit and gains of business and profession, capital gains or income from other sources.
10. Section 14 starts with the words "save as otherwise provided by this Act", which indicates that for the purpose of charge of income tax and computation of total income, all income shall be classified under the five following heads of income specified in Section 14 of the Act unless it is specifically provided otherwise elsewhere by the Act.
11. On the other hand, Section 22 provides that income from house property would be chargeable to income tax under the head "income from house property". For facility, Section 22 of the Act is extracted hereunder:—
'22. Income from house property.— The annual value of property consisting of any buildings or lands appurtenant thereto of which the assessee is the owner, other than such portions of such property as he may occupy for the purposes of any business or profession carried on by him the profits of which are chargeable to income tax, shall be chargeable to income-tax under the head "Income from house property".'
12. From a perusal of Section 14 read with Section 22 it indicates that income from house property would be chargeable to income tax under the head "income from other sources". The intention of the legislature in making rent from property chargeable under the heading income from other sources is apparently clear.
13. In Universal Plast Ltd. case (supra) while considering as to whether the income from leasing out of assets would be a business income or income from property, the Supreme Court culled out the following principles:—
'(1) no precise test can be laid down to ascertain whether income (referred to by whatever nomenclature, lease, amount, rents, licence fee) received by an assessee from leasing or letting out of assets would fall under the head "Profits and gains of business or profession";
(2) it is a mixed question of law and fact and has to be determined from the point of view of a business and in that business on the facts and in the circumstances of each case, including true interpretation of the agreement under which the assets are let out;
(3) where all the assets of the business are let out, the period for which the assets are let out is a relevant factor to find out whether the intention of the assessee is to go out of business altogether or to come back and restart the same;
(4) if only a few of the business assets are let out temporarily, while the assessee is carrying out his other business activities, then it is a case of exploiting the business assets otherwise than employing them for his own use for making profit for that business; but if the business never started or has started but ceased with no intention to be resumed, the assets also will cease to be business assets and the transaction will only be exploitation of property by an owner thereof, but not exploitation of business assets.'
14. In the light of the aforesaid principles, the learned counsel for the appellant contended that the facts in the instant case has to be gone into for the purpose of holding whether it was a business income or income from property. The learned counsel contended that the appellant's intention was to run a hospital but since it had no experience it made a transient alternate arrangement to let out the building along with the plants and machinery for commercial exploitation of its commercial assets so that the income from such letting could be treated as a business income. This contention is misplaced. We also find that reliance by the appellant on the decision of the Supreme Court in Sultan Bros. (P.) Ltd.'s case (supra) is misplaced. The Supreme Court in that case considered a case where the assessee constructed a building and filled it up with furnitures and fixtures and let it out on a lease fully equipped and furnished for the purpose of running a hospital. The lease provided for a monthly rent for the building and a hire charge for the furnitures and fixtures. On these facts, the Supreme Court held that letting out of the said building did not amount to the carrying on a business and the income under the lease would not, therefore, be assessed as income from business.
15. From the recital of the lease deed it is evident that only the building was leased out along with a lift, tubewell and electrical fittings. These cannot be treated as plant and machinery but would be treated as amenities, which are necessary for the use of any building. We find that the appellant had not placed any material on record to show that the building had peculiar amenities with which the building could be treated as a "plant" and not a building simplicitor. No material has been brought on record to indicate that the building had peculiar amenities, which could be commercially exploited such as facilities of sterilization of surgical instruments and bandages or an operation theatre. The Tribunal has given a categorical finding of fact that the building which was leased out by the appellant was nothing else but a building simplicitor and was not a building, which was equipped with specialized plant and machinery. This being a finding of fact, we are not inclined to interfere in such findings, especially when nothing has been brought on record to indicate that the said finding was perverse.
16. We also find that the appellant is not running the business of a hospital and has only let out the building. We are of the opinion that the income derived by the appellant was from the ownership of the building and not from the personal exertion, which is necessary to treat the income as a business income.
17. In the light of the aforesaid, we are of the opinion that the income derived by the appellant from the leasing out of its property was an income from house property and not a business income. Consequently, the appeal has no merit and is dismissed. The questions of law are answered accordingly.
JYOTI 

*In favour of revenue.
†Arising out of order of Tribunal in Hotel Arti Delux (P.) Ltd. v. Asstt. Commissioner of Income-tax [2005] 96 ITD 107 (Luck.) (TM). 
IT: Assessment made on basis of invalid notice could not be treated to be valid assessment
■■■
[2014] 50 taxmann.com 457 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'E'
Sanjay Badani
v.
Deputy Commissioner of Income-tax, 10 (3), Mumbai - 20*
H.L. KARWA, PRESIDENT 
AND R.C. SHARMA, ACCOUNTANT MEMBER 
SA NOS. 215 & 216 OF 2014 
IT APPEAL NOS. 5221 & 5222 (MUM.) OF 2014
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  9, 2014 
Section 282, read with section 143 of the Income-tax Act, 1961 and order V rules 17 to 20 of Civil Procedure Code 1908 - Service of notice (Invalid notice) - Assessment year 2008-09 - Whether where department had not been able to demonstrate that notice under section 143(2) was served within statutory time limit, assessment made on basis of such invalid notice could not be treated to be valid assessment and, hence, such assessment order deserved to be treated as null and void and liable to be quashed and annulled - Held, yes [Para 15][In favour of assessee] 
FACTS
 
	■ 
	 
	In response to notice under section 148, the assessee filed its return of income on 10-10-2011.

	■ 
	 
	Thereafter, the Assessing Officer sought to reopen the assessment of the assessee. However, the assessee contended that since no notice under section 143(2) had ever been issued and served on the assessee before completion of assessment, the assessment so framed was invalid.

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the reopening of the assessment.

	■ 
	 
	On further appeal, the assessee contended that Commissioner(Appeals) erred in confirming the reopening of assessment in absence of reason to believe and material on records and such reopening of assessment is bad in law and erroneous in facts and is thus liable to be dismissed. Secondly, no notice under section 143(2) was served on the assessee.

	■ 
	 
	On the other hand the revenue contended that since notice sent under section 143(2) by postal authorities were returned unserved, therefore, the inspector served the notice through affixtures.


HELD
 
	■ 
	 
	It has to be decided whether there was service of notice under section 143(2) much less a proper service as per rule 17 of Order V of CPC, which requires that before service of notice by affixture, notice server/service officer must make diligent search for person to be served and, he, therefore must take pain to find him and also to make mention of his efforts in report. The serving officer should also state in his report the circumstances under which he did so and the name and address of the person by whom house or premises were identified and in whose premises copy of summon was affixed, otherwise such service could not be accepted to be a legally valid service of notice under section 143(2).[Para 8]

	■ 
	 
	The Scheme of the Act broadly permits the assessment in three formats; (i) acceptance of the returned income;(ii) acceptance of returned income subject to permissible adjustments under section 143(l) by issuance of intimation; and (iii) scrutiny assessment under section 143(3). This Scheme was originally introduced by Direct Tax Laws (Amendment) Act, 1989 with effect from 1-4-1989. The issuance of notice under section 143(2) is in the course of assessment in the third mode, namely, scrutiny assessment. Section 143(2) requires that where return has been filed by an assessee, if the Assessing Officer considers it necessary or expedient to ensure that the assessee has not understated the income, or has not computed excessive loss, or has not under-paid tax in any manner, he shall serve on the assessee a notice requiring him either to attend his office, or to produce, or cause to be produced there, any evidence on which the assessee may rely in support of the return. Therefore, the language of the main provision requires Assessing Officer to prima facie arrive at satisfaction of existence of any one of the three conditions.

	■ 
	 
	Proviso under the said sub-section requires that no notice shall be served on the assessee after the expiry of six months from the end of the relevant financial year in which the return is furnished. On a plain reading of the language in which the proviso is couched it is apparent that the limitation prescribed therein is mandatory, the format of provision being in negative terms. The position in law is well settled that if the requirements of a statute which prescribes the manner in which something is to be done are expressed in negative language, that is to say, if the statute enacts that it shall be done in such a manner and in no other manner, such requirements are, in all cases absolute and neglect to attend to such requirement will invalidate the whole proceeding.[Para 9]

	■ 
	 
	The provisions of section 292BB were introduced with effect from 1-4-2008 relevant to assessment year 2008-09 under consideration, according to which, where an assessee has appeared in any proceeding or co-operated in any inquiry relating to an assessment or reassessment, it shall be deemed that any notice under any provision of this Act, which is required to be served upon him, has been duly served upon him in time in accordance with the provisions of this Act and such assessee shall be precluded from taking any objection in any proceeding or inquiry under this Act that the notice was (a) not served upon him; or (b) not served upon him in time; or (c) served upon him in an improper manner.

	■ 
	 
	In the instant case, assessee has filed his objection before the Assessing Officer and such objection has also been noted by the Assessing Officer in his assessment order to the effect that assessee has objected non-service of notice under section 143(2) during the course of assessment proceedings itself. Thus, participation of assessee in the assessment proceedings will not disentitle the assessee his right to object to the service of notice under section 143(2).[Para 11]

	■ 
	 
	After going through the assessment records, it is found that notice issued under section 143(2) dated 17-7-2012 returned unserved by postal authorities. Thereafter notice was affixed by the Inspector on 28-7-2012. Thus, it is to be examined as to whether service of notice by affixture was proper in terms of provisions of Order V, rules 17 to 20 of CPC. As per provisions of section 282, notice under the Act is to be served either by post or as if it is summoned under the Code of Civil Procedure. Notice dated 17-7-2012 has been claimed to have been served through affixture on 27-7-2012 as provided in Code of Civil Procedure. Here provisions of Order V rules 17 to 20 of CPC are relevant.[Para 12]

	■ 
	 
	As per sub-section (1) of section 282, the notice is to be served on the person named therein either by post or as if it was a summons issued by Court under the Code of Civil Procedure, 1908 (V of 1908). The relevant provisions for effecting of service by different modes are contained in rules 17, 19 and 20 of Order V of CPC. Rules 17, 19 and 20 of Order V of CPC lay down the procedure for service of summons/notice and, therefore, the procedure laid down therein cannot be surpassed because the intention of the Legislature behind these provisions is that strict compliance of the procedure laid down therein has to be made. The expression after using all 'due and reasonable diligence' appearing in rule 17 has been considered in many cases and it has been held that unless a real and substantial effort has been made to find the defendant after proper enquiries, the Serving Officer cannot be deemed to have exercised 'due and reasonable diligence'. Before taking advantage of rule 17, he must make diligent search for the person to be served. He therefore, must take pain to find him and also to make mention of his efforts in the report. Another requirement of rule 17 is that the Serving Officer should state that he has affixed the copy of summons as per this rule. The circumstances under which he did so and the name and address of the person by whom the house or premises were identified and in whose premises the copy of the summon was affixed. These facts should also be verified by an affidavit of the Serving Officer.[Para 13]

	■ 
	 
	The reason for taking all these precautions is that service by affixture is substituted service and since it is not direct or personal service upon the defendant, to bind him by such mode of service the mere formality of affixture is not sufficient. Since the service has to be done after making the necessary efforts, in order to establish the genuineness of such service, the Serving Officer is required to state his full action in the report and reliance can be placed on such report only when it sets out all the circumstances which are also duly verified by the witnesses in whose presence the affixture was done and thus the affidavit of the Serving Officer deposing such procedure adopted by him would also be essential. In the instant case, the whole thing had been done in one stroke. It was not known as to why and under which circumstances another entry for service of notice by affixture was made on 27-7-2012 when sufficient time was available through normal service till 30-9-2012. Nor there is any entry in the note-sheet by the Assessing Officer directing the Inspector for service by affixture and had only recorded the fact that the notice was served by the affixture. It appears that the report of the Inspector was obtained without issuing any prior direction for such process or mode. However, the fact remained that Serving Officer had not set out reason for passing subsequent entry nor for adopting the mode for service by affixture and without stating the reasons for doing so, the adoption of the mode of substituted service could not be legally justified. Notice was served by affixture. The reason for service through affixture has not been noted by the Assessing Officer in the note sheet nor he had issued any direction for issuing notice through affixtures. The next entry of note sheet dated 28-7-2012 just indicates that letter was filed by the Inspector regarding service of notice by affixtures, dated 17-7-2012. Thus, on 17-7-2012, the first entry was made and without recording any apprehension about the delay by such mode second entry for affixation was made on 28-7-2012 without showing justification for the same. Thus, it is clear that report of the Inspector was obtained without issuing any prior direction for such process or mode. Thus, the adoption of mode of substituted service was not legally justified. It is also clear from the Inspector's report that there is no mention of name and address of the person who had identified the house of the assessee and in whose presence the notice under section 143(2) was affixed. There is no evidence or indication in the report of Inspector that he had personal knowledge of the place of the business of the assessee and was, thus, in a position to identify the same. Therefore, neither the procedure laid down under Order V rule 17 had been followed nor that laid down under Order V rules 19 and 20 had been adhered to. Neither before taking recourse to service by affixture, the Assessing Officer or the concerned officer had recorded the findings to justify the service by this mode nor afterwards called for the affidavit or certificate of service by affixture from the Serving Officer. He had not certified that the service had been effected by adopting this course.[Para 14]

	■ 
	 
	In view of the above, it is clear that there was no valid service of notice under section 143(2) by way of affixation. Since in the instant case, the department has not been able to demonstrate that notice under section 143(2) was served within the statutory time limit, the assessment made on the basis of such invalid notice could not be treated to be valid assessment and, hence, such assessment order deserves to be treated as null  and void  and liable to be quashed and annulled. Accordingly, the assessee's appeal on legal issue regarding non-service of notice under section 143(2) is allowed.[Para 15]

	■ 
	 
	Since the above appeals have been allowed, the stay applications filed by the assessees have become infructuous.[Para 17]


CASES REFERRED TO
 
CIT v. Ramendra Nath Ghosh [1971] 82 ITR 888 (SC) (para 7) and Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113 (SC) (para 10).
Harshvardhana Datar  for the Appellant. Ms. Amrita Misra  for the Respondent. 
ORDER
 
1. These Stay Applications arose out of the appeals filed by the assessee before ITAT in ITA No.5222 & 5221/Mum/2014, in the matter of order passed u/s. 143(3) r.w.s. 147 of the IT. Act for the assessment year 2008-09.
2. In these stay applications, the assessee has basically argued legality of the assessment framed u/s. 143(3) r.w.s. 147 in view of the fact that there was no service of notice u/s. 143(2). It was contended by learned AR that in respect to notice u/s. 148 dated 30-8-2011, the assessee has filed return of income on 10-10-2011. The statutory time limit to serve notice u/s. 143(2) was till 30-9-2012, ie. six months from end of the financial year in which return was furnished. As per learned AR no notice u/s.143(2) has ever been issued and served on the assessee before completion of assessment. Due to non-compliance of statutory notice u/s.143(2), the assessee has filed objection against the jurisdiction, vide letter dated 10-10-2012 submitted at the office of AO on 2-11-2012 in accordance with the provisions of Section 292BB of the Act. As per learned AR the objection raised by the assessee has not been disposed by the AO and he proceeded with the assessment. The basic thrust of learned AR to substantiate the prima facie case in assessee's favour for grant of stay was non-service of notice u/s.143(2), which goes to the root of validity of the assessment so framed.
3. As the issue of notice u/s.143(2) goes to the root of validity of the assessment so framed, the bench considered it appropriate to hear this issue and decide the appeals on merits. Accordingly, learned DR was directed to produce the assessment records. The case was adjourned to 9-9-2014 for allowing DR to produce the necessary assessment records. Assessment records were produced by learned DR on 9-9- 2014 which were examined by the Bench and matter is now decided on legality of the assessment so framed u/s.143(3) r.w.s.147 without service of notice u/s.143(2) of the I.T.Act.
4. The assessee in its appeals, has taken the following grounds :—
	"1.
	 
	On the facts and circumstances of the case and leg Ld. Commissioner of Income Tax (Appeals) erred in confirming the reopening the assessment in absence of reason to believe and material on records and such reopening of the assessment is bad law and erroneous in facts and it is liable to be quashed.

	2.
	 
	On the facts and circumstances of the case and leqal propositions; Hon'ble Commissioner of Income Tax (Appeals) erred in confirming the assessment/reassessment order in spite of the fact that notice under section 143(2) of "Income Tax Act, 1961 was not served to the assessee. Hence, the assessment .is bad in law and liable to be annulled.

	3.
	 
	On the given facts: circumstances and judicial pronouncements Ld. Assessing Officer erred in making addition of loan/advances between M/s Nishotech Systems Pvt Ltd and M/s Sanitech Engineering Pvt Ltd. by treating the same as deemed dividend u/s 2(22)( e), ignoring the fact that such addition is bad in law and erroneous in facts and liable to be deleted."


5. Learned AR vehemently argued that neither there was service of notice u/s.143(2) by postal authorities nor there was proper service by affixtures.
6. On the other hand, the contention of learned DR was that since notice sent u/s.143(2) by postal authorities were returned unserved, therefore, the Inspector served the notice through affixtures. Our attention was also invited to the Inspector's report placed in the paper book wherein vide letter dated 27-7-2012, the Inspector has reported to DCIT-10(3) that he has visited assessee's premises on 27-7-2012 to service the notice u/s.143(2) for the A.Y. 2008-09 in the case of Sanjay Badani. As per the Inspector, on reaching the said premises, it was found that the said premises was locked. Therefore, the said notice was served on assessee by affixture on 27-7-2012.
7. It was argued by the learned AR that in spite of asking under Right to Information, the department has not served proof of dispatch of notice nor the mode of service through affixtures nor the report of Inspector for such service through affixation. Accordingly, copy of the Inspector's report was provided to the learned AR indicating service of notice through affixation on 27-7-2012. It was vehemently argued by learned AR that as per the Inspector's report dated 27-7-2012, there was no valid service by affixtures insofar as neither there is mention of any name and address of the witnesses who have identified the house of the assessee and in whose presence the notice was affixed. He contended that in case of service of notice by affixtures, the serving officer should state in his report the name and address of the person by whom house or premises were identified and in whose premises copy of summon was affixed and these facts should also be verified by an affidavit of serving officer, otherwise such service should not be accepted to be legally valid service of notice u/s.143(2). For this purpose, reliance was placed on the decision of Hon'ble Supreme Court in the case of CIT v. Ramendra Nath Ghosh [1971] 82 ITR 888.
8. In view of the above factual position, we have to decide whether there was service of notice u/s.143(2) much less a proper service as per Rule 17 of Order V of CPC, which requires that before service of notice by affixture, notice server/service officer must make diligent search for person to be served and, he, therefore must take pain to find him and also to make mention of his efforts in report. The serving officer should also state in his report the circumstances under which he did so and the name and address of the person by whom house or premises were identified and in whose premises copy of summon was affixed, otherwise such service could not be accepted to be a legally valid service of notice u/s.143(2).
9. We have considered rival contentions, carefully gone through the orders of the authorities below. The Scheme of the Act broadly permits the assessment in three formats; (i) acceptance of the returned income;(ii) acceptance of returned income subject to permissible adjustments u/s.143(l) of the Act by issuance of intimation; and (iii) scrutiny assessment under section 143(3) of the Act. This Scheme was originally introduced by Direct Tax Laws (Amendment) Act,1989 with effect from 1.4.1989. The issuance of notice under section 143(2) of the Act is in the course of assessment in the third mode, namely, scrutiny assessment. Section 143(2) of the Act requires that where return has been filed by an assessee, if the Assessing Officer considers it necessary or expedient to ensure that the assessee has not understated the income, or has not computed excessive loss, or has not under-paid tax in any manner, he shall serve on the assessee a notice requiring him either to attend his office, or to produce, or cause to be produced there, any evidence on which the assessee may rely in support of the return. Therefore, the language of the main provision requires Assessing Officer to prima facie arrive at satisfaction of existence of any one of the three conditions. Proviso under the said sub-section requires that no notice shall be served on the assessee after the expiry of six months from the end of the relevant financial year in which the return is furnished. On a plain reading of the language in which the proviso is couched it is apparent that the limitation prescribed therein is mandatory, the format of provision being in negative terms. The position in law is well settled that if the requirements of a statute which prescribes the manner in which something is to be done are expressed in negative language, that is to say, if the statute enacts that it shall be done in such a manner and in no other manner, such requirements are, in all cases absolute and neglect to attend to such requirement will invalidate the whole proceeding.
10. The Hon'ble Apex Court in the case of Asstt. CIT v. Hotel Blue Moon [2010] 321 ITR 362/188 Taxman 113 has considered the very issue. The Apex Court held that the Assessing Officer has to necessarily follow the provisions of section 142 and sub-sections (2) and (3) of section 143. It did not accept the submission of the Revenue that the requirement of the notice under section 143(2) can be dispensed with and the same is mere procedural irregularity. In the words of the Apex Court, it is held as under:
"16. The case of the revenue is that the expression 'so far as may be apply' indicates that it is not expected to follow the provisions of section 142, sub- sections(2) and (3) of section 143 strictly for the purpose of block assessments. We do not agree with the submissions of the learned counsel for the revenue, since we do not see any reason to restrict the scope and meaning of the expression ' so far as may be apply' . In our view, where the Assessing Officer in repudiation of the return filed under section 158BC(a) proceeds to make an enquiry, he has necessarily to follow the provisions of section 142, sub-sections (2) and (3) of section 143."
11. During the course of hearing, the Bench specifically asked the learned AR with regard to the requirements of Section 292BB introduced w.e.f. 1-4-2008 with retrospective effect. In reply, learned AR contended that as per proviso to Section 292 BB, where the assessee has raised objection regarding issue of notice before the completion of such assessment or reassessment, the provisions contained u/s.292BB will not be applied. We found that provisions of Section 292BB was introduced w.e.f. 1-4-2008 relevant to A.Y. 2008-09 under consideration, according to which, where an assessee has appeared in any proceeding or co-operated in any inquiry relating to an assessment or reassessment, it shall be deemed that any notice under any provision of this Act, which is required to be served upon him, has been duly served upon him in time in accordance with the provisions of this Act and such assessee shall be precluded from taking any objection in any proceeding or inquiry under this Act that the notice was (a) not served upon him; or (b) not served upon him in time; or (c) served upon him in an improper manner. We found that in the instant case, assessee has filed his objection before the AO and such objection has also been noted by the AO in his assessment order to the effect that assessee has objected non service of notice u/s.143(2) during the course of assessment proceedings itself. Thus, participation of assessee in the assessment proceedings will not disentitle the assessee his right to object to the service of notice u/s.143(2) of the I.T. Act, 1961.
12. After going through the assessment records, we found that notice issued u/s.143(2) dated 17-7-2012 returned unserved by postal authorities. Thereafter notice was affixed by the Inspector on 28-7-2012. For such service by fixture the Inspector has given his report vide letter dated 27-7-2012 which reads as under :—
"In connection with the subject matter it is brought to your kind notice that the undersigned visited the assessee's premises at 23/24, Vora CHS ltd., Plot No.52, U.B.Lane, Ghatkopar(E), Mumbai-400 077 on 27.07.2012 to serve the notice u/s.143(2) for A.Y.2008-09 in the case of Shri Sanjay Badani bearing PAN AABPB 9926B. However, on reaching the said premises it was found that the said premises was locked. Therefore, the said notice was served on the assessee by affixture by me on 27.07.2012."
Here we have to examine as to whether service of notice by affixture was proper in terms of provisions of Order V, Rule 17 to 20 of CPC. As per provisions of Section 282 of the I.T. Act, 1961, notice under the Act is to be served either by post or as if it is summoned under the Code of Civil Procedure. Notice dated 17-7-2012 has been claimed to have been served through affixture on 27-7-2012 as provided in Code of Civil Procedure. Here provisions of Order V Rules 17 to 20 of CPC are relevant. After taking notice of above statutory provisions. their Lordships of Supreme Court in the case of Ramendra Nath Ghosh (supra) held (pages 890 & 891) as under :—
'Admittedly, the assessees have not been personally served in these cases. Therefore, we have to see whether the alleged service by affixation was in accordance with law. It is necessary to mention that, according to the assessees, they had no place of business at all. They claim that they have closed their business long before the notices were issued. Hence, according to them, Mr. Neogi must have gone to a wrong place. This contention of the assessees has been accepted by the Appellate Bench of the High Court. Bearing these facts in mind, let us now proceed to consider the relevant provisions of law. Section 63(1) of the Act reads:
"A notice or requisition under this Act may be served on the person therein named either by post or, as if it were a summons issued by a court, under the Code of Civil Procedure, 1908 (V of 1908)."
9. Rule 17 of Order V of the Civil Procedure Code reads:
"Where the defendant or his agent or such other person as aforesaid refuses to sign the acknowledgment, or where the serving officer, after using all due and reasonable diligence, cannot find the defendant, and there is no agent empowered to accept service of the summons on his behalf, nor any other person on whom service can be made, the serving officer shall affix a copy of the summons on the outer door or some other conspicuous part of the house in which the defendant ordinarily resides or carries on business or personally works for gain, and shall then return the original to the court from which it was issued, with a report endorsed thereon or annexed thereto stating that he has so affixed the copy, the circumstances under which he did so, and the name and address of the person (if any) by whom the house was identified and in whose presence the copy was affixed."(Emphasis supplied)
As seen earlier the contention of the assessees was that at the relevant time they had no place of business. The report of the serving officer does not mention the names and addresses of the person who identified the place of business of the assessees. That officer does not mention in his report nor in the affidavit filed by him that he personally knew the place of business of the assessees. Hence, the service of notice must be held to be not in accordance with the law. The possibility of his having gone to a wrong place cannot be ruled out. The High Court after going into the facts of the case very elaborately, after examining several witnesses, has come to the conclusion that the service made was not a proper service. Hence, it is not possible to hold that the assessees had been given a proper opportunity to put forward their case as required by Section 33B.'
13. As per sub-section (1) of section 282, the notice is to be served on the person named therein either by post or as if it was a summons issued by Court under the Code of Civil Procedure, 1908 (V of 1908). The relevant provision for effecting of service by different modes are contained in rules 17, 19 and 20 of Order V of CPC. Rules 17, 19 and 20 of Order Vof CPC lay down the procedure for service of summons/notice and, therefore, the procedure laid down therein cannot be surpassed because the intention of the legislature behind these provisions is that strict compliance of the procedure laid down therein has to be made. The expression after using all due and reasonable diligence' appearing in rule 17 has been considered in many cases and it has been held that unless a real and substantial effort has been made to find the defendant after proper enquiries, the Serving Officer cannot be deemed to have exercised 'due and reasonable diligence'. Before taking advantage of rule 17, he must make diligent search for the person to be served. He therefore, must take pain to find him and also to make mention of his efforts in the report. Another requirement of rule 17 is that the Serving Officer should state that he has affixed the copy of summons as per this rule. The circumstances under which he did so and the name and address of the person by whom the house or premises were identified and in whose premises the copy of the summon was affixed. These facts should also be verified by an affidavit of the Serving Officer.
14. The reason for taking all these precautions is that service by affixture is substituted service and since it is not direct or personal service upon the defendant, to bind him by such mode of service the mere formality of affixture is not sufficient. Since the service has to be done after making the necessary efforts, in order to establish the genuineness of such service, the Serving Officer is required to state his full action in the report and reliance can be placed on such report only when it sets out all the circumstances which are also duly verified by the witnesses in whose presence the affixture was done and thus the affidavit of the Serving Officer deposing such procedure adopted by him would also be essential. In the instant case, the whole thing had been done in one stroke. It was not known as to why and under which circumstances another entry for service of notice by affixture was made on 27-7-2012 when sufficient time was available through normal service till 30-9-2012. Nor there is any entry in the note-sheet by the AO directing the Inspector for service by affixture and had only recorded the fact that the notice was served by the affixture. It appears that the report of the Inspector was obtained without issuing any prior direction for such process or mode. However, the fact remained that Serving Officer had not set out reason for passing subsequent entry nor for adopting the mode for service by affixture and without stating the reasons for doing so, the adoption of the mode of substituted service could not be legally justified. Notice was served by affixture. The reasons for service through affixture has not been noted by the AO in the notesheet nor he has issued any direction for issuing notice through affixtures. The next entry of note sheet dated 28-7-2012 just indicates that letter was filed by the Inspector regarding service of notice by affixtures, dated 17-7-2012. Thus, on 17-7-2012, the first entry was made and without recording any apprehension about the delay by such mode second entry for affixation was made on 28-7-2012 without showing justification for the same. Thus, it is clear that report of the Inspector was obtained without issuing any prior direction for such process or mode. Thus, the adoption of mode of substituted service was not legally justified. It is also clear from the Inspector's report that there is no mention of name and address of the person who had identified the house of the assessee and in whose presence the notice u/s.143(2) was affixed. There is no evidence or indication in the report of Inspector that he had personal knowledge of the place of the business of the assessee and was, thus, in a position to identify the same. Therefore, neither the procedure laid down under order V. rule 17 had been followed nor that laid down under order V rules 19 and 20 had been adhered to. Neither before taking recourse to service by affixture, the Assessing Officer or the concerned officer had recorded the findings to justify the service by this mode nor afterwards called for the affidavit or certificate of service by affixture from the Serving Officer. He had not certified that the service had been effected by adopting this course.
15. In view of the above, it is clear that there was no valid service of notice u/s.143(2) by way of affixation. Since in the instant case, the department has not been able to demonstrate that notice u/s.143(2) was served within the statutory time limit, the assessment made on the basis of such invalid notice could not be treated to be valid assessment and, hence, such assessment order deserves to be treated as null and void and liable to be quashed and annulled. Accordingly, we allow assessee's appeal on legal issue regarding non-service of notice u/s.143(2). As we have already allowed assessee's appeal on legal issue, we are not going to discuss the merits of the addition made on account of deemed dividend u/s.2(22)(e) of the Act.
16. As the facts and circumstances in the case of another assessee-Shri Nilesh Badani  (ITA No.5222/Mum/2014) are pari materia, therefore, our observation made in the case of Sanjay Badani (ITA No.5221/Mum/2014) will be applied mutatis mutandis to the appeal filed by Shri Nilesh Badani.
17. Since we have allowed the above appeals, the stay applications filed by the assessees have become infructuous.
18. In the result, ITA No.5221/Mum/2014 and ITA No.5222/Mum/2014 are allowed in terms indicated hereinabove, whereas the stay applications No.216/Mum/2014 & 215/Mum/2014 are hereby dismissed.
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Section 44BB of the Income-tax Act, 1961, read with article 13 of Double Taxation Avoidance Agreement with Norway (Royalty/Fees for technical services) - Non-residents - Mineral oil, business for prospecting/exploration etc. in case of - Assessment year 2008-09 - Whether revenue earned by a non-resident under a contract for providing seismic services in India is taxable under section 44BB only if it is effectively connected with PE of non-resident in India - Held, yes [Paras 9 & 11] [In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The Assessing Officer taxed the receipt received by the assessee as fee for technical services under article 13 of DTAA between India and Norway instead of taxing it under section 44BB.

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the addition made by the Assessing Officer.

	■ 
	 
	On further appeal, the assessee submitted that the said issue is covered in favour of the assessee in its own case for the assessment years 2006-07 and 2007-08 in I.T. Appeal Nos. 5631 and 5632 of 2010, wherein the Tribunal had decided the issue in favour of the assessee and had also held that the income of the assessee was to be taxed under section 44BB.

	■ 
	 
	However, the revenue submitted that the issue cannot be said to be covered in favour of the assessee as Delhi High Court has passed an order dated 9-7-2014 in the case of PGS Geophysical AS v. Addl. DIT  [IT Appeal Nos. 1570 & 1571 (Delhi) of 2014] wherein the High Court has laid down law regarding taxability for FTS for assessment year prior to 2011-12 wherein it has been held that the receipt of the assessee can be taxed under section 44BB only if the assessee has a PE in India during the relevant period and the contract entered into by the assessee in India was effectively connected with that PE in India. The revenue submitted that above findings have not been made in the appeals under consideration, therefore, the case needs to go back to the Assessing Officer who should ascertain the existence of above two conditions and only if these conditions existed the income could be taxed under section 44BB otherwise income needs to be taxed as fee from technical services. 


HELD
 
	■ 
	 
	The cases belong to two different assessees one belonging to Norway and one belonging to USA. Both assessees are providing similar services of vessel management services in India. The assesees' income in the earlier years has been held to be taxable under section 44BB. However, the case law relied upon by the revenue also has similar facts and assessee in that case is engaged in similar activities. The Delhi High Court in that case has held that income of assessees engaged in such activities can be taxed under section 44BB only if the two conditions are fulfilled. One of the conditions is existence of PE in India and second is regarding effective connection of such contract with the PE in India.[Para 9]

	■ 
	 
	Though this issue is covered in favour of the assessee in its own case but High Court has further clarified the similar issue in its order dated 9-7-2014 in the case of PGS Geophysical AS (supra), therefore, in this year the issue cannot be decided by following earlier years.[Para 10]

	■ 
	 
	The issue decided by High Court is pari materia with the issue at hand, therefore, issue is restored to the file of the Assessing Officer with the direction to ascertain the existence of conditions as per High Court order and then determine the tax on the income of the assessee as per law. [Para 11]


CASE REVIEW
 
PGS Geophysical AS v. Addl. DIT [2014] 29 CTR 433 (Delhi) (para 11) followed
CASES REFERRED TO
 
Sedco Forex International Inc. v CIT [2008] 299 ITR 238 (Uttaranchal) (para 5), CIT v. Halliburton Offshore Services Inc. [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal) (para 5), CIT v. Trans Ocean Offshore Inc. [2008] 299 ITR 248/173 Taxman 429 (Uttaranchal) (para 5) and PGS Geophysical AS v. Addl, DIT [2014] 269 CTR 433 (Delhi) (para 7).
Amit Arora, Adv.  for the Appellant. Sanjeev Kumar, CIT DR  for the Respondent.
ORDER
 
1.  These are three appeals out of which I.T.A. No. 1295/Del/2013 and I.T.A. No. 6181/Del/2012 have been filed by the assessee against separate orders of Ld. CIT(A) dated 20.12.2012 and 25.10.2012 respectively. The I.T.A. No. 1283/Del/2013 has been fled by the revenue against CIT(A)'s order dated 20.12.2012
2. In I.T.A. No. 1295/Del/2013 vide ground No.1, the assessee is aggrieved with the action of Ld. CIT(A) by which he has confirmed the addition made by the Assessing Officer by calculating tax on gross receipts. In the 2nd ground of appeal, the assessee is aggrieved with the action of Ld. CIT(A) by which he had confirmed the addition made by the Assessing Officer by holding the receipt received by the assessee as fee for technical services under Article13 of DTAA between India and Norway instead of taxing it u/s 44BB of Income-tax Act, 1961.
3. In I.T.A. No. 6181/Del/2012, only one ground of appeal has been taken which is similar to ground No.1 as in I.T.A. No. 1295/Del/2013.
4. In I.T.A. No. 1283/Del/2013, the Revenue is aggrieved with the action of Ld. CIT(A) by which he had held that interest u/s 234B was not chargeable in the case of the assessee.
5. At the outset, the Ld. A.R. submitted that the 1st ground taken by the assessee in I.T.A.No. 1295/Del/2013 and in I.T.A.No. 6181/Del/2012was covered against the assessee by a number of decisions of Uttaranchal High Court such as Sedco Forex International Inc. v CIT [2008] 299 ITR 238 (Uttaranchal), CIT v. Halliburton Offshore Services Inc. [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal), CIT v. Trans Ocean Offshore Inc. [2008] 299 ITR 248/173 Taxman 429 (Uttaranchal). Ld. D.R. in respect of ground No.1 heavily relied upon the written synopsis filed by him and our specific attention was invited to para 14 to 14.3 which is extracted below:
"14. Provisions of Section 5 (2) (b) applies to the assessee being a non-resident. The reference to clause (a) of explanation to Section 9 (1) (i) of the Act and section 9(1)(vii) of the Act by the assessee to claim that's the vessel was physically outside India for November 2007 ( 26 days) to January 2008 (14 days) the business activities were outside India and the services are utilized outside India and the source outside India and the revenue received by the assessee for this period does not accrue hence is not taxable in India. This claim of the assessee is improper and legally untenable for the following reasons.
14.1 Section 28 defines the scope of profits and gains of the business or profession. The Section 28(i) deals with the profits and gains of any business or profession which was carried on by the assessee at any given time during the previous year. Mobilization and Demobilization are activities in connection with the business of the assessee in India. The movement of the vessel which is managed by the assessee is a part of the business of the assessee that is carried out in India and it is not an independent business or even an independent activity carried by the assessee.
14.2 The income in the case of the assessee is no doubt accruing or arising in India as the business is being undertaken in India. The source of revenue originates from ONGC who pays to EMGS who in turn pays to Siem Offshore Inc and the assessee receive fee from that entity.
14.3 Section 9 takes into account situations where a business consists of many operations/activities which are mainly carried out "out of India" by the non-resident and due to some business connection in India in relation to the same business, the income accruing or arising, whether directly or indirectly, is taxable in India. In the case of the assessee the business is being carried out In India. It cannot be the case of the assessee that it is carrying out its main "business" outside India and only income from the operations carried out in India is taxable. The assessee has carried out its business in India and source of income is in India and all receipts are taxable in India. In case of the assessee there are no business operations outside India in connection with the payments received by it."
6. Ld. A.R. submitted that he had already stated that the issue raised in ground No.1 is against the assessee.
7. As regards the 2nd ground in I.T.A.No. 1295/Del/2013, Ld. A.R. submitted that he same is covered in favour of the assessee in its own case for the assessment years 2006-07 and 2007-08 in I.T.A.Nos. 5631 and 5632/Del/2010 and in this respect our attention was invited to page 88 and 89 of the said order wherein vide para 183 at page 89, the Tribunal had decided the issue in favour of the assessee and had also held that the income of the assessee was to be taxed u/s 44BB of the Act. However, Ld. D.R. submitted that the issue cannot be said to be covered in favour of the assessee as Hon'ble Delhi High Court has passed an order dated 09.07.2014 in the case of PGS Geophysical AS v. Addl, DIT [2014] 269 CTR 433 wherein the Hon'ble High Court has laid down law regarding taxability for FTS for assessment years prior to 2011-12 and in this respect, a copy of the order of Hon'ble High Court was placed on record and a copy was provided to Ld. A.R. and we were taken to paragraph 20 of the said order wherein it has been held that the receipt of the assessee can be taxed u/s 44BB only if the assessee has a PE in India during the relevant period and the contract entered into by the assessee in India was effectively connected with that PE in India. Ld. D.R. submitted that above findings have not been made in the appeals under consideration, therefore, the case needs to go back to the Assessing Officer who should ascertain the existence of above two conditions and only if these conditions existed the income can be taxed u/s 44BB of the Act otherwise income needs to be taxed as fee from technical services. The Ld. A.R. agreed that the existence of PE and the fact that contract was effectively connected with PE in India were not examined by Assessing Officer and, therefore, he agreed that the mater can be sent back for examination on these lines.
8. As regards the Revenue's appeal in I.T.A.No. 1283/Del/2013, Ld. D.R. conceded that this issue is against the revenue as held by the tribunal in its own case in I.T.A.No. 5631 & 5632/Del/2010 for the assessment years 2006-07 & 2007-08 only if tax had been deducted at source on payments made to assessee. Ld. A.R. made a statement at Bar that tax was deducted from the payments made to assessee.
9. We have heard rival parties and have gone through the material placed on record. We find that the cases heard by us belong to two different assessees one belonging to Norway and one belonging to USA. Both assessees are providing similar services of vessel management services in India. The assesee's income in the earlier years has been held to be taxable u/s 44BB of the Act. However, the case law relied upon by the Ld. D.R. also has similar facts and assessee in that case is engaged in similar activities. Hon'ble Delhi High Court in that case vide para 20 has held that income of assessees engaged in such activities can be taxed u/s 44BB only if the two conditions are fulfilled. One of the conditions is existence of PE in India and second is regarding effective connection of such contract with the PE in India. In this respect, para 20 of Hon'ble High Court is reproduced below:
"20. Having stated the above, we must clarify that the income falling within Section 115A(1)(b) of the Act which does not fall within the four corners of Section 44DA(1) of the Act would also not be taxable under Section 44BB(1) of the Act, for the reason that by virtue of proviso to Section 44BB(1) of the Act, the same is excluded. Accordingly, the Assessing Officer would specifically have to determine (a) whether the assessee had a PE in India during the relevant period; and (b) if so, whether the contracts entered into by the appellant with BG and RIL were effectively concerned with the appellant's PE in India. It is only, if the Assessing Officer finds that the said two conditions were satisfied, that the income of the assessee would be computed under Section 44BB(1) of the Act. However, if such conditions are not satisfied then the income tax payable by the appellant would be computed in accordance with Section 115A(1)(b) of the Act."
10. Though this issue is covered in favour of the assessee in its own case but Hon'ble High Court has further clarified the similar issue in its order dated 09.07.2014 in the case of PGS Geophysical AS (supra) therefore, in this year the issue cannot be decided by following earlier years.
11. We find that the issue decided by Hon'ble High Court is peri-materia with the ground No.2 in I.T.A.No. 1295/Del/2013, therefore, ground No.2 in I.T.A.No.1295/Del/2013 is restored to the office of the Assessing Officer with the direction to ascertain the existence of conditions as per para 20 of the Hon'ble High Court order and then determine the tax on the income of the assessee as per law. In view of the above ground No.1 in I.T.A.No. 1295/Del/2013 is allowed for statistical purposes.
12. As regards ground No.1 in I.T.A.No. 1295/Del/2013 and 6181/Del/2012 we find that the issue has been decided in various cases by Uttaranchal High Court by which the issue has been decided against the assessee. Therefore, without commenting upon arguments of Ld. D.R. as contained in his synopsis, we have decided the issue against the assessee by following the judgement of Hon'ble Uttarakhand High Court. For the sake of convenience, the findings of Uttaranchal High Court in the case of Sedco Forex International Inc. (supra) are reproduced below:
"In the present case, a finding has been recorded by the Income-tax Appellate Tribunal that it was not in dispute before the Tribunal that the payment was made to the appellant-company outside India and the mobilization fee as claimed by the assessee was paid to the appellant by ONGC has no nexus with the actual amount incurred by the appellant-company for transportation of drilling units of rigs to the specified drilling locations in India. Hence, the mobilization fee is not the reimbursement of expenditure. ONGC was liable to pay a fixed sum as stipulated in the contract regardless of actual expenditure which may be incurred by the assessee-company for the purpose. In view of the fictional taxing provision contained under section 44BB, the Assessing Officer was right in adding the amount of Rs. 99,04,000 for the assessment year 1986-87 and the amount worth Rs. 64,64,530 for the assessment year 1987-88 received by the assessee towards mobilization charges for the purpose of imposing income-tax and the Commissioner of Income-tax (Appeals) and the Income-tax Appellate Tribunal were also right in upholding the order of the Assessing Officer.
In view of our foregoing discussion, the appeal is devoid of merit and is dismissed accordingly. Question is answered in favour of the Revenue and against the assessee. There shall be no order as to costs."
13. In view of above, ground No.1 in both the appeals is decided against the assessee and are dismissed.
14. In nutshell, I.T.A.No. 1295/Del/2013 is partly allowed for statistical purposes and I.T.A.No. 6181/Del/2012 is dismissed.
15. As regards I.T.A.No. 1283/Del/2013 we find that the tribunal in its order dated 11.07.2010 in I.T.A.No. 5631 & 5632/Del/2010 in the case of assessee itself has decided the issue of chargeability of interest u/s 234B in favour of the assessee by holding as under:
"Interest u/s 234B for the reasons given in I.T.A.No. 5283/Del/2010 we hold that the assessee was not liable to pay interest u/s 234B. Accordingly, ground is decided in favour of the assessee."
16. We find from the same order that while deciding I.T.A.No. 5283/Del/2010 in respect of charging of interest u/s 234B, the Tribunal; has decided the issue at para 175 which reads as under:
"Considering the entirety of facts, we direct the Assessing Officer not to charge interest u/s 234B in respect of all contracts entered into by the assessee with various organizations in India except with respect of the contracts entered into with HOEC and ONGC. As far as income taxable u/s 44BB in respect of various contracts are concerned, the assessee itself has accepted the liability from the very beginning and, therefore it cannot be inferred that assessee would have made any representation which would have influenced the deductor companies for not deducting the tax. However, as far as contract with HOEC and ONGC are concerned, as we have held that income arose in India, therefore, in view of the decision of Hon'ble Delhi High Court in Alcatel Lucent USA Inc. the interest u/s 234B is leviable".
17. Therefore, following the above, we hold that interest was not chargeable u/s 234B of the Act.
18. In view of the above, appeal filed by the Revenue is dismissed.
19. In nutshell I.T.A.No. 1295/Del/2013 is partly allowed for statistical purposes, I.T.A.No. 6181/Del/2012 and I.T.A.No. 1283/Del/2013 are dismissed.
JYOTI 

*In favour of assessee/Matter remanded.
IT : Filing of return of income within prescribed time under section 139(1) along with audit report has to be treated as an option exercised by assessee in terms of second proviso to rule 5(1A) for claiming depreciation
■■■
[2015] 55 taxmann.com 428 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Coimbatore
v.
Kikani Exports (P.) Ltd.*
R. SUDHAKAR AND G.M. AKBAR ALI, JJ. 
TAX CASE (A) NOS. 330,333,509 TO 512 
516,529,583 OF 2013,89,107 
272,373,422,511,488 OF 2014 
& 1011 TO 1017 OF 2010†
SEPTEMBER  9, 2014 
I. Section 32 of the Income-tax Act, 1961, read with rule 5 of the Income-tax Rules, 1962 - Depreciation - Allowance/Rate of - Higher rate of depreciation) - Assessee-company, installed wind electric generator and claimed depreciation at higher rate under rule 5(1) - Assessing Officer allowed said claim at a reduced rate holding that assessee had not made a prior declaration before filing a return in manner prescribed under second proviso to rule 5(1A) - Whether filing of return of income within prescribed time under section 139(1) along with audit report had to be treated as an option exercised by assessee in terms of second proviso to rule 5(1A) for claiming depreciation and, therefore, impugned order passed by Assessing Officer was not sustainable - Held, yes - Whether where assessee filed return of income for previous assessment year claiming depreciation within time in accordance with section 32(1), in view of third proviso to rule 5(1A), that option will continue to all subsequent years, and assessee is not required to exercise such option each and every year separately - Held, yes [Paras 23 and 24] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company, had installed wind electric generator and claimed depreciation at the rate prescribed under rule 5(1) Appendix - I of the Income-tax Rules i.e. higher rate.

	■ 
	 
	The Assessing Officer disallowed said claim holding that it had not exercised option in manner prescribed under second proviso to rule 5(1A).

	■ 
	 
	On appeal, Commissioner (Appeals) allowed the appeals in few cases and in few cases dismissed the same.

	■ 
	 
	On further appeal, the Tribunal allowed assessee's claim holding that so long as the option of depreciation was exercised by the assessees in their return of income along with the audit reports and books of accounts, it was within the time limit prescribed under second proviso to rule 5(1A) of the Income-tax Rules and the benefit will flow therefrom.


HELD
 
	■ 
	 
	It is relevant to note that while filing the return of income, a procedure has been prescribed for claiming depreciation as pointed out above. The assessee has to set out the manner in which depreciation is claimed for the assessment years in question. All the details required for claiming depreciation under various heads are set out thereunder. Rule 5 of the Income-Tax Rules is in relation to determination of profits and gains of business or profession and depreciation forms part of such determination. Therefore, there cannot be an option exercised in isolation (i.e.,) depreciation with regard to determination of profits and gains of business or profession in the manner other than the procedure prescribed under section 139 (1) of the Income-Tax Act. The assessee is liable to file the return of income and claim depreciation in accordance with the various provisions and state in exactitude what he claims under different heads of depreciation. Schedules DOA and DEP in Form ITR - 6 contain the break up of various heads under which depreciation can be claimed. All that the second proviso to rule 5(1A) of the Income-Tax Rules states is that the assessee has to exercise the option before the due date for furnishing the return of income. In other words, if the option is exercised after furnishing of the return of income under sub-section (1) of section 139, it is of no avail. This assumes importance, as no procedure is prescribed for exercising the option. Form ITR- 6 gives the methodology on which depreciation can be claimed and therefore, the statue did not provide for any other method to exercise the option except through filing of return. Therefore, to read something more into the second proviso to rule 5(1A), that an option should be exercised separately would make the returns filed meaningless. [Para 17]

	■ 
	 
	If the assessee exercised the option in terms of second proviso to rule 5(1A) of the Income-Tax Rules at the time of furnishing of return of income, it will suffice and no separate letter or request or intimation with regard to of exercise of option is required. Since the returns are filed in accordance with section 139(1) of the Income-Tax Act and the form prescribed therein make a provision for exercising an option in respect of the claim of depreciation, no separate procedure is required, as contended by the department. [Para 20]


CASES REFERRED TO
 
K.K.S.K. Leather Processors (P.) Ltd. v. ITO [2010] 126 ITD 215 (Chennai) (para 4) and CIT v. Vijaya Hirasa Kalamkar (HUF) [1998] 229 ITR 772 (Bom.) (para 8).
T.R. Senthil Kumar, M. Swaminathan and K. Suresh Kumar Standing Counsel  for the Appellant. Dr. S. Sridhar, Anita Sumanth, Karthik Raja, R. Vijayaraghavan, Venkat Narayanan, J. Balachander and K. Ravi for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - This batch of Tax Case (Appeals) are filed by the Revenue challenging the orders of the Income Tax Appellate Tribunal on the ground that the assesees in the above Tax Case (Appeals) have not exercised their option to claim depreciation under Section 32 of the Income Tax Act in the manner prescribed under second proviso to Rule 5(1A) of the Income Tax Rules before filing their return of income.
2. Since the issue involved in all the above Tax Case (Appeals) are one and the same, common order is passed in the above matters.
3. The brief facts common to all the above Tax Case (Appeals) are as follows:
The respondent/assessee in each of the cases, which are companies, have installed wind electric generator and claimed depreciation at the rate prescribed under Rule 5(1) Appendix -I of the Income Tax Rules. The Assessing Officer was of the view that the assessee in each of the cases should exercise their option in terms of second proviso to Rule 5(1A) prior to the filing of return, which they failed to do and therefore they would not be entitled to depreciation in terms of Rule 5(1) Appendix - I, but only under Rule 5(1A) Appendix - IA of the Income Tax Rules. Rule 5(1A) second proviso reads as follows:
"Provided further that the undertaking specified in clause (i) of sub-section (1) of section 32 of the Act may, instead of the depreciation specified in Appendix IA, at its option, be allowed depreciation under sub-rule (1) read with Appendix I, if such option is exercised before the due date for furnishing the return of income under sub-section (f) of section 139 of the Act"
4. Aggrieved by the orders of the Assessing Officer, the assessees went on appeal before the Commissioner of Income Tax (Appeals). In some of the cases, it appears, the Commissioner of Income Tax (Appeals) following the decision of the Tribunal in the case of K.K.S.K.Leather Processors (P.) Ltd.  v. ITO [2010] 126 ITD 215 (Chennai) allowed the appeals and in some cases, the Commissioner of Income Tax (Appeals) dismissed the appeals.
5. Aggrieved by the orders of the Commissioner of Income Tax (Appeals), both the Revenue, as against the granting of relief to the assessees, as well as the assessees, as against the dismissal of their appeals, filed appeals before the Income Tax Appellate Tribunal.
6. The Income Tax Appellate Tribunal, uniformly applying the principle laid down in the case of K.K.S.K.Leather Processors (P.) Ltd. (supra) (subject matter of appeal in T.C.(A)Nos.1011 and 1012 of 2014) allowed the appeals filed by the assessees and rejected the appeals filed by the Revenue holding that so long as the option of depreciation is exercised by the assessees in their return of income along with the audit report and books of accounts, it is within the time limit prescribed under second proviso to Rule 5(1A) of the Income Tax Rules and the benefit will flow therefrom.
7. As against the orders of the Income Tax Appellate Tribunal, the Revenue is before this Court by filing the above Tax Case (Appeals).
8. Learned Standing Counsel appearing for the Revenue submits that as per the provisions of Section 32(1) (i) of the Income Tax Act, the undertakings engaged in the generation/generation and distribution of power, the rate of depreciation on machineries engaged for such purposes are to be allowed on such percentage on the actual cost thereof as may be prescribed. The prescribed rates under Rule 5(1A) of the Income Tax Rules are set out in Appendix IA Schedule. However, the second proviso to Rule 5(1A) provides that the undertaking may be permitted to avail depreciation at the normal rates under sub-Rule (1) read with Appendix I, at the option of the assessee, provided such option has to be exercised before the due date for furnishing the return of income under Section 139(1) of the Income Tax Act. He further submits that the Rule prescribes that the assessee should have to exercise their option before furnishing the return of income. Since the assessees did not exercise their option before furnishing the return of income, they are not eligible to claim depreciation as per Rule 5(1) Appendix I and they are eligible to claim only under Rule 5(1A) Appendix 1A. He submits that when statute prescribes that the assessee has to exercise their option "before" the due date, it means, "only before and not the due date or after the due date". Hence, when the intentment is clear in the provision, it should not be brushed aside to confer benefits. The learned counsel appearing for the Revenue pleaded that the Tribunal is not correct in granting the benefit to the assessees ignoring the language of second proviso to Rule 5(1A) of the Income Tax Rules.
9. Per contra, learned counsels appearing for the assessees submitted that the return of income filed on the due date of filing of returns of income as per Section 139(1) of the Income Tax Act along with the audit reports showing the claim of the assessee regarding depreciation has to be treated as an option exercised by the assessee in terms of second proviso to Rule 5(1A) of the Income Tax Act. They further submit that there is no prescribed form to exercise the option. The Rule is silent about the procedure to be followed. The claim made by the assessees for depreciation in the return of income satisfies the requirement of second proviso to Rule 5(1A) of the Income Tax Rules. Hence, the Tribunal is right in granting the benefit to the assessee.
10. Heard Mr.T.R.Senthil Kumar, Mr.M.Swaminathan, Mr.K.Suresh Kumar, learned Standing Counsel appearing for the Revenue and Mr.S.Sridhar, Mrs.(Dr.) Anita Sumanth, Mr.Karthik Raja, Mr.R.Vijayaraghavan, Mr.R.Venkat Narayanan, Mr.J.Balachander and Mr.K.Ravi, learned counsel appearing for the assessees and perused the materials placed before this Court.
11. Substantial questions of law in different manner were raised by the Revenue on this issue and some of them were admitted by this Court in few cases. We find that the issue is common in all these cases. The only relevant substantial question of law that arises for consideration now in the above Tax Case (Appeals) is as follows:
"Whether the return of income filed by the assessee under Section 139(1) of the Income Tax Act claiming depreciation can be treated as exercising of option before the due date as prescribed in the second proviso to Rule 5(1A) of the Income Tax Rules."
12. Before going into the merits of the case, it is appropriate to extract the relevant provisions, which are as follows:
Section 139(1) provides filing of return of income:—
"139. Return of income.--(1) Every person, if his total income or the total income of any other person in respect of which he is assessable under this Act during the previous year exceeded the maximum amount which is not chargeable to income-tax, shall, on or before the due date, furnish a return of his income or the income of such other person during the previous year, in the prescribed form and verified in the prescribed manner and setting forth such other particulars as may be prescribed."
13. Section 32 of the Income Tax Act deals with depreciation, which reads as follows:
"32. Depreciation. — (1) In respect of depreciation of buildings, machinery, plant or furniture owned wholly or partly by the assessee and used for the purposes of the business or profession, the following deductions shall, subject to the provisions of section 34, be allowed—
	(i)
	 
	in the case of assets of an undertaking engaged in generation or generation and distribution of power, such percentage on the actual cost thereof to the assessee as may be prescribed.

	(ii)
	 
	in the case of any block of assets, such percentage on the written down value thereof as may be prescribed:"


14. Rule 5 of the Income Tax Rules deals with depreciation, which read as follows:
"5. Depreciation (1) Subject to the provisions of sub-rule (2), the allowance under clause (ii) of subsection (I) of section 32 in respect of depreciation of any block of assets shall be calculated at the percentages specified in the second column of the Table in Appendix I to these rules on the written down value of such block of assets as are used for the purposes of the business or profession of the assessee at any time during the previous year.
(1A) The allowance under clause (i) of sub-section (1) of section 32 of the Act in respect of depreciation of assets acquired on or after 1st day of April, 1997 shall be calculated at the percentage specified in the second column of the Table in Appendix IA of these rules on the actual cost thereof to the assessee as are used for the purposes of the business of the assessee at any time during the previous year :
Provided that the aggregate depreciation allowed in respect of any asset for different assessment years shall not exceed the actual cost of the said asset :
Provided further that the undertaking specified in clause (i) of sub-section (1) of section 32 of the Act may, instead of the depreciation specified in Appendix IA, at its option, be allowed depreciation under sub-rule (1) read with Appendix I, if such option is exercised before the due date for furnishing the return of income under sub-section (f) of section 139 of the Act,
	(a)
	 
	for the assessment year 1998-99, in the case of an undertaking which began to generate power prior to 1st day of April, 1997; and

	(b)
	 
	for the assessment year relevant to the previous year in which it begins to generate power, in case of any other undertaking :


Provided also that any such option once exercised shall be final and shall apply to all the subsequent assessment years." (Emphasis Supplied)
15. We notice that depreciation is claimed in different methods and it is set out in the form. Form ITR - 6 contains specific schedules for depreciation. Schedule DOA provides for filing returns claiming depreciation on other assets and Schedule DEP is for summary of depreciation on assets.
	Schedule
	DOA
	Depreciation on other assets (Other than assets on which full capital expenditure is allowable as deduction)

	DEPRECIATI1ON ON OTHER ASSETS
	1
	Block of assets
	Building
	Furniture and fittings
	Intangible assets
	Ships

	
	
	
	5
	10
	100
	10
	25
	20

	
	2
	Rate (%)
	(i)
	(ii)
	(iii)
	(iv)
	(v)
	(vi)


3. Written down value on the first day of previous year
4. Additions for a period of 180 days or more in the previous year
5. Consideration or other realization during the previous year out of 3 or 4
6. Amount on which depreciation at full rate to be allowed (3 + 4 -5) (enter 0, if result is negative)
7. Additions for a period of less than 180 days in the previous year
8. Consideration or other realizations during the year out of 7
9. Amount on which depreciation at half rate to be allowed (7-8) (enter 0, if result is negative)
10. Depreciation on 6 at full rate
11. Depreciation on 9 at half rate
12. Additional depreciation, if any, on 4
13. Additional depreciation, if any, on 7
14. Total depreciation (10+11+12+13)
15.Expenditure incurred in connection with transfer of asset/ assets
16 Capital gains/ loss under section 50*
(5 + 8 -3-4 -7 -15) (enter negative only if block ceases to exist)
17 Written down value on the last day of previous year* (6+ 9 -14) (enter 0 if result is negative)
	Schedule DEP
	Summary of depreciation on assets (Other than on assets on which full capital expenditure is allowable as deduction under any other section)

	SUMM RY OF DEPRCIATION ON ASSETS
	1 Plant and machinery
	

	a
	Block entitled for depreciation @ 15 per cent
	1a

	
	(Schedule DPM - 14i)
	

	b
	Block entitled for depreciation @ 30 per cent
	1b

	
	(Schedule DPM - 14 ii)
	

	c
	Block entitled for depreciation @ 40 per cent
	1c

	
	(Schedule DPM - 14 iii)
	
	

	d
	Block entitled for depreciation @ 50 per cent
	1d

	
	(Schedule DPM - 14 iv)
	

	e
	Block entitled for depreciation @ 60 per cent
	1e

	
	(Schedule DPM - 14 v)
	

	f
	Block entitled for depreciation @ 80 per cent
	1f

	
	(Schedule DPM - 14 vi)
	

	g
	Block entitled for depreciation @ 100 per cent
	1g

	
	(Schedule DPM - 14 vii)
	

	h
	Total depreciation on plant and machinery
	1h

	
	(1a + 1b + 1c + 1d+ 1e + 1f + 1g ) 
	

	2
	Building
	

	a
	Block entitled for depreciation @ 5 per cent
	2a

	
	(Schedule DOA- 14i)
	

	b
	Block entitled for depreciation @ 10 per cent
	2b

	
	(Schedule DOA- 14ii)
	

	c
	Block entitled for depreciation @ 100 per cent
	2c

	
	(Schedule DOA- 14iii)
	

	d
	Total depreciation on building (2a+2b+2c)
	2d

	3
	Furniture and fittings(Schedule DOA- 14 iv)
	3


16. Short of repetition, the issue that arise for consideration is for the purpose of claiming depreciation, whether the assessee should exercise an option before the due date in the manner other than by filing return of income in terms of sub-section (1) of Section 139 of the Income Tax Act. According to the Revenue, each one of the assessee should file a separate application or a letter indicating their intention to avail depreciation in terms of Section 32 read with Rule 5(1) of the Income Tax Rules and since the assessee in each case has not exercised such an option before the due date for furnishing the return of income, they will not be entitled to the benefit of Rule 5(1) Appendix I, but depreciation only under Rule 5(1A) Appendix 1A.
17. It is relevant to note that while filing the return of income, a procedure has been prescribed for claiming depreciation as pointed out above. The assessee has to set out the manner in which depreciation is claimed for the assessment years in question. All the details required for claiming depreciation under various heads are set out thereunder. Rule 5 of the Income Tax Rules is in relation to determination of profits and gains of business or profession and depreciation forms part of such determination. Therefore, there cannot be an option exercised in isolation (i.e.,) depreciation with regard to determination of profits and gains of business or profession in the manner other than the procedure prescribed under Section 139(1) of the Income Tax Act. The assessee is liable to file the return of income and claim depreciation in accordance with the various provisions and state in exactitude what he claims under different heads of depreciation. Schedules DOA and DEP in Form ITR - 6 contain the break up of various heads under which depreciation can be claimed. All that the second proviso to Rule 5(1A) of the Income Tax Rules states is that the assessee has to exercise the option before the due date for furnishing the return of income. In otherwords, if the option is exercised after furnishing of the return of income under sub-section (1) of Section 139, it is of no avail. This assumes importance, as no procedure is prescribed for exercising the option. Form ITR- 6 gives the methodology on which depreciation can be claimed and therefore, the statue did not provide for any other method to exercise the option except through filing of return. Therefore, to read something more into the second proviso to Rule 5(1A), that an option should be exercised separately would make the returns filed meaningless.
18. Our view as above is fortified by the reasoning in the decision (CIT v. Vijaya Hirasa Kalamkar (HUF) [1998] 229 ITR 772 the Bombay High Court while dealing with the word "before", held as follows:
'Having regard to the object of the Ordinance and the words used in section 3(1), it seems to us that the declaration received on January 1,1976, was well within time. In the whole context, the word "before" will have to be construed as "up to" or as "not after". There are various pro-visions in the Income-tax Act, wherein the expression "before" has been used (sections 139(1)(a)(i), section 139(1)(b) ; section 184 ; section 212). The expression has always been taken to mean "up to". Section 3 specified the period before which a declaration in respect of income has to be made for the purposes of getting a benefit under the Ordinance. It provides a period of limitation within which certain benefits are available. In case of ambiguity the construction which preserves the right to the one which defeats it, has to be preferred. After all, this is a taxing statute which in case of doubt should be interpreted in favour of a taxpayer. Had the legis-lative intention been to make December 31, 1975, the last day for making the declaration, it could have clearly said so in the proviso. The very fact that the date January 1, 1976, is in terms mentioned indicates that the time limit was up to that date. That in a given case the word "before"in the context of the time can be construed as "not after" is well settled.(R v. Arkwright, [1848] 12 QB 960). This court in the case of PremchandNathmal Kothari v. Kisanlal Bachharaj Vyas, AIR 1976 Bom 82, had read the word "before" in section 3 of the Maharashtra (Vidarbha Region) Agricul-tural Debtors' Relief Act, 1969, as "up to'.
19. The Tribunal in the case of K.K.S.K.Leather Processors (P.) Ltd. (supra) following the decision of the Bombay High Court reported in Vijaya Hirasa Kalamkar (HUF) (Supra) held as follows:
"From the above mentioned decisions, it is clear that the word 'before' would have to be construed as upto or not after. The Hon'ble Bombay High Court has specifically referred to provisions of Section 139 of the Act while explaining the expression of the word 'before'. Therefore, we hold that the option exercised by the assessee on due date by way of making claims of depreciation in the return of income along with audit report and books of account wherein the assessee has adopted the rate as claimed is within time limit prescribed under second proviso to Rule 5(1A) of Income-tax Rules. Even otherwise as held by the Bombay High Court in the case of CIT vs. Shivanand Electronics (supra) the provision can be understood with reference to the intent of legislature and not upon the language in which the intent is clothed. If the object of enactment will be defeated by holding it as directory it should be construed as mandatory. Whereas if by holding it mandatory, serious general inconvenience will be created to innocent persons without very much furthering the object of the enactment, it should be construed as directory. The limit provided under the second proviso to Rule 5(1A) is only to facilitate the Assessing Officer in discharging its obligations and duties as per the provisions of sub-section (1) of section 32 of the Income-tax Act. Therefore the said requirement cannot be considered as mandatory. Moreover the Assessing Officer cannot act on the option exercised before the return is filed and therefore no fruitful purpose or object can be achieved by mandating exercise of option prior to filing of return on due date."
20. A reading of the above-said decision of the Bombay High Court makes it clear that if the assessee exercised the option in terms of second proviso to Rule 5(1A) of the Income Tax Rules at the time of furnishing of return of income, it will suffice and no separate letter or request or intimation with regard to of exercise of option is required. Since the returns are filed in accordance with Section 139(1) of the Income Tax Act and the form prescribed therein make a provision for exercising an option in respect of the claim of depreciation, no separate procedure is required, as contended by the Department. We are in agreement with the reasoning of the Tribunal.
21. Accordingly, the question of law is answered in favour of the assessee and against the Revenue.
22. In so far as T.C.(A)No.509 of 2013 is concerned, as contended by the learned counsel appearing for the assessee, on the quantum appeal, the Commissioner of Income Tax (Appeals) as well as the Tribunal held in favour of the assessee and there is no appeal on that issue before this Court. Therefore, the question of law raised in this appeal becomes academic, in any event, not required to be answered.
23. In T.C.(A)Nos.1012, 1014 of 2010 and 272 of 2014, the assessee therein filed the return of income belatedly for the subsequent years and claimed the benefit of depreciation. The assessee in these cases filed return of income for the previous assessment year claiming depreciation within the time in accordance with Section 32(1) of the Income Tax Act and the Rules and that will enure to the benefit of the assessee for the subsequent years in view of the third proviso to Rule 5(1A) of the Income Tax Rules, which reads as follows:
"5. Depreciation(1) Subject to the provisions of sub-rule (2), the allowance under clause (ii) of subsection (I) of section 32 in respect of depreciation of any block of assets shall be calculated at the percentages specified in the second column of the Table in Appendix I to these rules on the written down value of such block of assets as are used for the purposes of the business or profession of the assessee at any time during the previous year. 
	
	**
	**
	**


Provided also that any such option once exercised shall be final and shall apply to all the subsequent assessment years."
24. As the third proviso clearly states that the option once exercised will continue to all the subsequent years, the assessee is not required to exercise such option each and every year separately.
25. In view of the foregoing discussions, we pass the following order:
	(i)
	 
	We answer the substantial question of law in favour of the assessee and against the Revenue;

	(ii)
	 
	Consequently, the order of the Tribunal stands confirmed.


In the result, all the above Tax Case (Appeals) are dismissed. No costs. Consequently, connected M.P.s are also dismissed.
sonam 

*In favour of assessee.
†Arising out of order of Tribunal in ITA No. 1671 (Mds) of 2012, dated 19-11-2012. 
IT/ILT : Where assessee paid commission to its non-resident agents for rendering services outside India, said commission being in nature of a business profit, was not taxable in India in terms of article 7 of DTAAs between India and UAE
■■■
[2015] 55 taxmann.com 260 (Rajasthan) 
HIGH COURT OF RAJASTHAN
Commissioner of Income-tax
v.
Modern Insulators Ltd.*
AJAY RASTOGI AND J. K. RANKA, JJ. 
D.B. IT APPEAL NO. 341 OF 2011†
SEPTEMBER  9, 2014 
Section 9, read with section 195, of the Income-tax Act, 1961 and, read with Article 7 of the DTAA between India and UK and UAE - Income - Deemed to accrue or arise in India (Business Profits) - Assessment year 2007-08 - Assessee was engaged in business of manufacturing of insulators and bushings - During relevant year, assessee paid commission to foreign agents - Since assessee failed to deduct tax at source under section 195, Assessing Officer held that entire amount was disallowable under provisions of section 40(a)(ia) - Tribunal took a view that Circular No. 7, dated 22-10-2009 was not retrospective in nature and, thus, same could not be applied to assessee's case - Tribunal held that foreign agents had provided services for earning commission outside India, and thus commission being in nature of a business profit, was not taxable in India in terms of article 7 of DTAAs between India and UAE - Accordingly, Tribunal deleted disallowance made by Assessing Officer - Whether on facts, impugned order passed by Tribunal did not require any interference - Held, yes [Para 8] [In favour of assessee] 
Circulars and Notifications : Circular No. 786, dated 7-2-2000, Circular No. 7, dated 22-10-2009
CASE REVIEW
 
Asstt. CIT v. Modern Insulators [2012] 20 taxmann.com 335 (JP) (para 8) affirmed.
CASES REFERRED TO
 
GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC) (para 4), SPAHI Projects (P.) Ltd., In re [2009] 315 ITR 374/183 Taxman 92 (AAR) (para 4) and Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 (Delhi) (para 4).
Vikram Pagariya, ACIT  for the Appellant. 
JUDGMENT
 
J.K. Ranka, J. - This appeal under section 260A of the Income-tax Act (for short, "the IT Act") is directed against the order of the Income-tax Appellate Tribunal (for short, "the ITAT") and is relevant for the assessment year 2007-08.
2. Brief facts necessary for disposal of this appeal are that the respondent is engaged in the business of manufacturing of insulators and bushings and is a limited company incorporated under the Companies Act. The short controversy relates to the payment of commission made by the respondent-company to (1) M/s. Alavabond Ltd, London, amounting to Rs. 3,17,93,218 ; (2) M/s. Jacob and Jacob S. A. De C. V., amounting to Rs. 32,75,683 ; (3) M/s Trafalghar Trading FZC, Sharjah (UAE) amounting to Rs. 2,53,89,798 and liability to deduct TDS thereon. While the claim of the respondent-assessee is that it relates to payments of commission to the non-resident agents and in view of the circular of the Central Board of Direct Taxes, bearing No. 786, dated February 7, 2000 (See [2000] 241 ITR (St.) 132), it was not required to deduct tax at source on the said commission payments, however, the Assessing Officer (for short, "the AO") was of the view that in view of the latest Circular No. 7, dated October 22, 2009 (See [2009] 318 ITR (St.) 1), which came to be issued by the Central Board of Direct Taxes before completion of the assessment, therefore, the said circular is applicable and in the light of the said circular, the assessee was liable to deduct tax at source on payments made to the non-residents, referred to above, and since the assessee failed to deduct tax at source and to pay in the Government treasury account under section 195 of the Income-tax Act, therefore, the Assessing Officer was of the view that the entire amount is disallowable under the provisions of section 40(a)(ia) of the Income-tax Act and, accordingly, a show-cause notice was issued to this effect and dissatisfied with the reply of the assessee, the Assessing Officer disallowed the entire amount by invoking the provisions of section 40(a)(ia). The Assessing Officer also disallowed the payments to M/s. Alavabond Ltd, London, and M/s. Trafalghar Trading FZC. As per the Assessing Officer, the assessee was unable to justify the business expediency in payment of the said amount to the aforesaid companies and, therefore, the Assessing Officer disallowed the amount paid to the said companies but since the disallowance was being made under section 40(a)(ia), no separate addition was made. In so far as payment made of commission to M/s. Jacob and Jacob S. A. De C. V. is concerned, the Assessing Officer was satisfied and allowed the commission payment but since TDS was not deducted, disallowed the entire claim under section 40(a)(ia) of the Act.
3. Dissatisfied with the disallowance under section 40(a)(ia) and on account of business expediency, the matter was carried in appeal before the Commissioner of Income-tax (Appeals) (for short, "the CIT(A)"), who was satisfied with the explanation offered by the assessee and the Commissioner of Income-tax (Appeals) not only deleted disallowance of commission by holding that the assessee has been able to justify the payments on account of business expediency to the agents aforesaid but also held that in view of Circular No. 786, dated February 7, 2000 (See [2000] 241 ITR (St.) 132), which was in force during the previous year relevant to the year under appeal, there was no liability of the assessee to deduct tax at source under section 195 of the Act and, accordingly, he was of the view that the provisions of section 40(a)(ia) cannot be invoked and are inapplicable and thus deleted the entire disallowance. The Commissioner of Income-tax (Appeals) also discussed the grounds relating to the business expediency and rejected the finding of the Assessing Officer.
4. Dissatisfied with the deletion of the disallowance under section 40(a)(ia), the Revenue carried the matter in appeal before the Income-tax Appellate Tribunal. However, before the Income-tax Appellate Tribunal, the ground raised by the Revenue pertained to challenging the order under section 40(a)(ia) only and in so far as the ground relating to the business expediency of the payments, the Revenue was satisfied and no ground was raised before the Income-tax Appellate Tribunal. The Income-tax Appellate Tribunal also, after analysing the material on record and the circular of the Board dated February 7, 2000, came to the conclusion that the said circular was in force and was not withdrawn and Circular No. 7, dated October 22, 2009, cannot be said to be retrospective in nature and, thus, while relying upon the judgment of the Hon'ble Apex court in the case of GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18, the Authority for Advance Rulings in the case of SPAHI Projects (P.) Ltd., In re [2009] 315 ITR 374/183 Taxman 92 (AAR - New Delhi) and the Delhi High Court in the case of Asia Satellite Telecommunications Co. Ltd. v. DIT [2011] 332 ITR 340/197 Taxman 263/9 taxmann.com 168 and also after analysing the two circulars, upheld the order passed by the Commissioner of Income-tax (Appeals) and, thus, dismissed the appeal of the Revenue which is assailed before us by the Revenue.
5. Learned officer, appearing on behalf of the Revenue, contended that Circular No. 7, dated October 22, 2009, which was brought in by the Central Board of Direct Taxes on October 22, 2009, was applicable in the facts of the present assessee because the assessment was made by the Assessing Officer on December 31, 2009, by which time the circular came into force and, according to him, it was applicable to all pending assessments as the said circular came into force immediately. He further contended that there was liability to deduct tax at source by the assessee of the commission payments to the foreign agents under section 195 and since tax was required to be deducted at source and was not deducted, the Assessing Officer was well within the provisions of law to disallow the entire amount under section 40(a)(ia) of the Income-tax Act. He also contended that the assessee was unable to prove the business expediency of making huge payment of approximately about Rs. 6 crores. He, thus, contended that the provisions of section 40(a)(ia) and the interpretation of circulars is required to be seen and, therefore, substantial question of law arises out of the order of the Tribunal.
6. We have considered the arguments advanced by the learned officer appearing on behalf of the appellant-Revenue and have also perused the impugned order and other orders.
7. Section 40(a)(ia) of the Income-tax Act provides that the amount can be disallowed under the provisions of section 40(a)(ia), if the assessee has not deducted tax at source under Chapter XVII-B of the Income-tax Act. However, we notice that under section 40(a)(ia), in so far as the payment is concerned, it is restricted to payment made to a resident and it nowhere specifies as to amount of commission having been paid to the foreign agents/non-residents. The relevant provision for disallowance, if any, would have been section 40(a)(i) and not section 40(a)(ia). Liability for deduction of TDS under section 195 arises for payment made to a non-resident, not being a company or to a foreign company any interest or royalty, i.e., fees for technical services or any other sum chargeable under the provisions of the Act and it is a finding of fact by the lower authorities that all the three foreign agents are not assessed to tax in India and none of them has any office in India. Paragraph 2 of Circular No. 786, dated February 7, 2000, provides as under (page 133 of 241 ITR (St.)):
"2. The deduction of tax at source under section 195 would arise if the payment of commission to the non-resident agent is chargeable to tax in India. In this regard attention to CBDT Circular No. 23, dated July 23, 1969, is drawn, where the taxability of 'foreign agents of Indian exporters' was considered along with certain other specific situations. It had been clarified then that where the non-resident agent operates outside the country, no part of his income arises in India. Further, since the payment is usually remitted directly abroad it cannot be held to have been received by or on behalf of the agent in India. Such payments were, therefore, held to be not taxable in India. The relevant sections, namely, section 5(2) and section 9 of the Income-tax Act, 1961, not having undergone any change in this regard, the clarification in Circular No. 23 still prevails. No tax is, therefore, deductible under section 195 and, consequently, the expenditure on export commission and other related charges payable to a non-resident for services rendered outside India becomes allowable expenditure. On being appraised for this position, the Comptroller and Auditor-General have agreed to drop the objection referred to above."
8. From a perusal of relevant paragraph 2 of the aforesaid circular, it clearly specifies that the question of deduction of tax at source under section 195 would arise only if the payment of commission to a non-resident is chargeable to tax in India the fact that the said payment was remitted directly abroad and it cannot be held to have been received on or on behalf of the agent in India. It is a finding by the two appellate authorities that the commission paid abroad is not chargeable to tax in India under the Income-tax Act. Circular No. 7, dated October 22, 2009, in our view, cannot be considered retrospectively to make it applicable for payments made before that date. The Income-tax Appellate Tribunal has also held that the above non-residents/foreign agents have provided services for earning commission and the services have been rendered outside India, the commission so earned by the non-resident is a business profit. As per the DTAA between India and the UK and the DTAA between India and the UAE, it is mentioned in article 7 of both the DTAAs that the business profit can be taxed in other contracting State in case the enterprise of a Contracting State is having a permanent establishment in other contracting State and it has never been a case admittedly of the Revenue that the aforesaid non-resident companies/entities are having their permanent establishment in India. Circular No. 786, dated February 7, 2000, governs the case of the respondent-assessee as the year involved is the assessment year 2007-08 and, in our view, the Circular No. 7, dated October 22, 2009, which came into force from October 22, 2009, cannot be said to be applicable in the facts of the instant case or can be said to be retrospective in nature or even clarificatory in nature.
9. Though the learned officer argued that huge payments to the tune of about Rs. 6 crores were made to the aforesaid agents and no business expediency was proved/established by the assessee, we notice that even the question of law is framed to the above effect but we are surprised that before the Income-tax Appellate Tribunal when the Revenue did not raise/challenge the said issue, then on what basis substantial question of law can be said to be raised. This shows the lackadaisical approach of the Revenue officers. Thus, the said question does not arise out of the order of Income-tax Appellate Tribunal. Be that as it may, even otherwise it is a finding of fact arrived at by the Commissioner of Income-tax (Appeals) after elaborate discussion that the rate of commission was the same for all the foreign agents and when the Assessing Officer has been satisfied about other payments nothing was brought on record by the Assessing Officer to justify about the disallowance of commission payment to these two foreign agents, merely because the amount is more, that by itself does not justify disallowance and the Assessing Officer has to bring on record something more to disallow any payment, there is also a finding of fact appreciated by the Commissioner of Income-tax (Appeals) that the assessee had to establish in foreign markets which are highly competitive, therefore, services of these foreign agents/companies was taken by the assessee. Payment of such nature is to be judged from the angle of a businessman/assessee and the Revenue officers should normally not interfere unless cogent/valid reasons are available to disallow. Thus, in our view, no substantial question can be said to emerge and we find no perversity or illegality in the order of the Income-tax Appellate Tribunal so as to call for interference of this court.
10. Consequently, the appeal, being devoid of any merit, is hereby dismissed in limine.
SUNIL 

*In favour of assessee.
†Arising out of Order of Tribunal in Asstt. CIT v. Modern Insulators [2012] 20 taxmann.com 335 (JP). 
IT : Rule 8D being not applicable for relevant year, Commissioner was not justified to hold order passed by Assessing Officer to be erroneous and prejudicial to interest of revenue simply because disallowance under section 14A was made without invoking this rule
■■■
[2015] 55 taxmann.com 450 (Gujarat) 
HIGH COURT OF GUJARAT
Commissioner of Income-tax - I
v.
Aura Securities (P.) Ltd.*
MS. HARSHA DEVANI AND MS. SONIA GOKANI, JJ. 
TAX APPEAL NO. 929 OF 2014†
SEPTEMBER  9, 2014 
Section 14A, read with section 263, of the Income-tax Act, 1961 and rule 8D of the Income-tax Rules, 1962 - Expenditure incurred in relation to exempt income not includible in total income (Applicability of rule 8D) - Assessment year 2006-07 - Assessing Officer had made an addition under section 14A towards interest and administrative expenditure for earning exempt income - Commissioner invoked section 263 to hold that order passed by Assessing Officer was erroneous because rule 8D was not invoked - Whether rule 8D being not applicable for relevant year, Commissioner was not justified to hold order passed by Assessing Officer to be erroneous and prejudicial to interest of revenue - Held, yes [Para 4] [In favour of assessee] 
CASES REFERRED TO
 
CIT v. Torrent Power Ltd. [2014] 363 ITR 474/222 Taxman 367/44 taxmann.com 441 (Guj.) (para 5).
Mrs. Mauna M. Bhatt, Advocate  for the Appellant. 
ORDER
 
Ms. Sonia Gokani, J. - Following are the substantial questions of law raised by the appellant - revenue in the present tax appeal arising from the decision of the Income Tax Appellate Tribunal (to be referred to as "the Tribunal") dated 28.02.2014 preferred under section 260-A of the Income Tax Act, 1961 (to be referred to as "the Act").
	"[A]
	 
	Whether the Appellate Tribunal has substantially erred in holding that Rule 8D(2)(iii) was not applicable for the A.Y. 2006-07 and also the order passed by the CIT was not justified in holding that the order passed by the Assessing Officer to be erroneous and prejudicial to the interest of the Revenue ?

	[B]
	 
	Whether the Appellate Tribunal has substantially erred in holding that the disallowance u/s 14A was subject matter of investigation by Assessing Officer and after taking into consideration all aspects of the case, the Assessing Officer has made an addition of Rs.12,75,912/- towards interest expenditure and Rs.1 lac towards administrative expenditure for earning exempted dividend income?

	[C]
	 
	Whether the Appellate Tribunal has erred in not appreciating the fact that the disallowance of 0.5% of the average value of investments (i.e. Rs.83,47,21,556/-) is required to be disallowed as per Rule 8D(2)(iii), as the assessee had derived exempted income from these investments?"


2. We have heard learned Senior Standing Counsel Mrs. Mauna Bhatt for the appellant - revenue.
3. The question in the present appeal is essentially as to whether Rule 8D(2)(iii) is prospective or retrospective in nature.
4. As to be noticed from the decision of the Tribunal, the Tribunal has held thus:
"7. After hearing both the parties and perusing the record, we are of the considered opinion that since all the facts in respect of the controversy are already on record, no purpose will be served to restore the matter to the file of Ld. CIT. We further find that there is no dispute that during the assessment proceedings disallowance u/s 14A was subject matter of investigation by AO and in this respect show cause was also issued by AO to the assessee and after taking into consideration all aspects of the case, an addition of Rs.12,75,912/- towards interest expenditure and Rs.1 lac towards administrative expenditure for earning exempted dividend income was made by AO. On these undisputed facts, Ld. CIT cannot invoke the provisions of section 263 simply because he was of the view that AO should have made more disallowance than made by AO. Law is now settled that Ld. CIT cannot exercise his jurisdiction under section 263, if AO has taken a view on facts and Ld. CIT has other opinion on same set of facts as is position in this case. We also find merit in the argument advanced by learned counsel of the assessee that since Rule 8D(2) (iii) was not applicable for the assessment year under appeal, the Ld. CIT was not justified to hold the order passed by AO to be erroneous and prejudicial to the interest of revenue simply because disallowance u/s 13A was made without invoking this rule. In view of above, the order passed by Ld. CIT is hereby quashed."
5. While dealing with assessment year 2006-07, identical question was raised before this Court in the decision in case of CIT v. Torrent Power Ltd. [2014] 363 ITR 474/222 Taxman 367/44 taxmann.com 441 has observed as follow: has observed as follows:
'9. We notice that this Court in case of Commissioner of Income-tax IV v. Suzlon Energy Ltd., reported in (2013) 33 taxmann.com 151 (Gujarat), has dealt with identical issue. The reasons given therein in detail profitably require to be reproduced at this stage :
"Question [2] pertains to disallowances made by the Assessing Officer under Section 14A of the Act in respect of interest expenses incurred for investments made in subsidiaries and administrative expenses. CIT [A] deleted such disallowances, upon which, Revenue approached the Tribunal. The Tribunal rejected Revenue's appeal, making following observations :
"3.5 We have considered the rival submissions, perused the material on record and have gone through the orders of authorities below. Regarding the grounds raised by the revenue in respect of disallowance of interest expenditure made by the A.O under Section 14A and deletion made by learned CIT (A), we find that no interference is called for in the order of learned CIT (A). We hold so because we find that with regard to the investment of Rs. 5907.18 lacs in foreign subsidiaries, no disallowance can be made u/s. 14A because dividend income from foreign subsidiaries is taxable in India. Regarding balance investment of Rs. 38 crores approximately in Indian subsidiaries, we find that interest free own funds of the assessee is many time more than this investment because interest free funds available with the assessee as on 31.03.2005 as per the balance sheet as on that date is of Rs. 929.57 Crores. There is no finding given by the A.O regarding any direct nexus between interest bearing borrowed funds and investment in Indian subsidiaries. Hence, in our considered opinion, no disallowance u/s. 14A can be made out of interest expenditure in the facts of the present case. Accordingly, ground no. 2 & 3 of the Revenue's appeal are rejected."
3.1 From the above portion, we noticed that the Tribunal has bifurcated the expenditure in two parts - first related to investment of Rs. 5907.18 lakhs in foreign subsidiaries, it was held that the dividend income from such subsidiaries is taxable in India and that therefore, Section 14A would have no applicability. The remaining amount pertain to investment of Rs. 38 Crores [rounded off] made in Indian subsidiaries. In this respect, the Tribunal noted that the assessee had to its disposal, own interest free funds many times over the investment in question. As per the balance sheet as on 31st March 2005, the assessee had interest free fund of Rs. 929.57 Crores.
Such being the facts, the Tribunal, in our opinion, committed no error. No question of law, therefore, arises."
10. In Tax Appeal No.118/2013 in case of Commissioner of Income Tax v. UTI Bank, the issue pertaining to disallowance under section 14A and interpretation of Rule 8D of the Income Tax Rules was decided in favour of the assessee and against the department holding therein that in absence of any finding as to how the administrative expenses have been incurred to earn the exempt income, disallowance made by the Assessing Officer was not sustainable. Punjab and Haryana High Court in case of Commissioner of Income-tax v. Hero Cycles Ltd. reported in (2010) 323 ITR 518 (P&H) was dealing with a case where the Tribunal had deleted the disallowance of huge sum under section 14A of the Act by holding that a clear nexus was not been established that the interest bearing funds have been invested for generating tax free dividend income. The Tribunal had held that there was no nexus between the expenditure incurred and the income generated where the assessee had earned the dividend income which was exempted under section 10(34) and (35).
When the matter travelled to High Court, the High Court while dismissing the appeal held that the expenditure on interest was set off against the income from interest and the investment in the shares and funds were out of the dividend proceeds and in such set of facts, disallowance under section 14A was not sustainable. It further held that whether in a given circumstances any expenditure was incurred which was to be disallowed, was a question of fact. The contention of the Revenue that directly or indirectly some expenditure was always incurred which must be disallowed under section 14A and the impact of expenditure so incurred could not be allowed to set off against the business income which may nullify the mandate of section 14A, was not accepted. Disallowance under section 14A required finding of incurring of expenditure and where it was found that for earning exempted income, no expenditure had been incurred, disallowance under section 14A could not stand. Accordingly, such disallowance was not permitted.
11. We notice that this appeal concerns the year 2006-2007 and the application of Rule 8D of the Income Tax Rules has come into being from 20072008 which has been held prospective by this Court, following the judgement of Bombay High Court in case of Godrej and Boyce Mfg. Col. Ltd. v. Deputy Commissioner of Income Tax and another reported in (2010) 328 ITR 81 (Bom.), where Bombay High Court has quashed the order and judgement of Special Bench rendered in M/s.Daga Capital (supra), this Court in case of Commissioner of Income-tax IV v. Sintex Industries Ltd. reported in (2013) 33 taxmann.com 240 (Gujarat), was considering the issue pertaining to disallowance of part of remuneration paid to the Directors. The Assessing Officer noted the fact that the assessee had earned exempt income under section 10(35) of the Act arising out of Mutual Fund Investment and, therefore, held the opinion that the expenditure incurred for earning exempt income should be disallowed under section 14A of the Act and when no bifurcation was made by the assessee, the Assessing Officer disallowed the total expenditure under such head and added back the entire sum being the amount of salary of the Directors to the income of the assessee. Both the tribunal and the Commissioner did not approve such decision, relying on judgement of Bombay High Court in case of Godrej & Boyce Mfg. Co. Ltd. (supra) by holding that in absence of Rule 8D of the Income-tax Rules, no disallowance can be made under section 14A of the Act. When such decision was under challenge before this court it held thus :
"4. With respect to proposition that Rule 8D is not retrospective in operation, we have no hesitation in agreeing with the decision of the Bombay High Court in the case of Godrej Boyce & Manufacturing Co. (supra). Previously also, we had occasion to deal with the said Rule and held as and the Bombay High Court has done. That, however, does not mean in our prima facie opinion that no disallowances can be made under Section 14A of the Act by bifurcating the expenditure in a reasonable manner towards earning of the taxable income and tax exempt income.
5. In the present case, since the amount involved is not very large, we reserve our final conclusion on such an issue in appropriate case. Therefore, we are not inclined to entertain this Tax Appeal. However, we should not be seen to have confirmed the Tribunal's view on the aspect that in absence of Rule 8D, no disallowances can be made under Section 14A of the Act, by proportionate bifurcation of the expenditure."
12. In the instant case, however, as discussed hereinabove, it clearly emerges from the material on record that no expenditure was incurred for earning exempted income and that being the question of fact, we hold that disallowance of 1% of interest expenditure artificially or on the basis of assumption rightly has not been sustained by the Tribunal.
13. This tax appeal therefore, requires no further entertainment and hence dismissed.'
6. The present tax appeal is of the assessment year 2006-07, where again the substantial question of law raised which has already been dealt with by this Court as mentioned hereinabove, application of Rule 8D being prospective, we see no infirmity in the impugned decision of the Tribunal. The tax appeal is, accordingly, dismissed in limine.
pooja 

*In favour of assessee.
†Arising out of Tribunal's order, dated 28-2-2014. 
IT : If exported goods were 'mineral', same would not be eligible for deduction in terms of section 80HHC(2)(b)(ii)
■■■
[2014] 51 taxmann.com 116 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax, Delhi
v.
Subhash Chand Rastogi*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 161 OF 2002†
SEPTEMBER  9, 2014 
Section 80HHC of the Income-tax Act, 1961 - Deductions - Exporters (Minerals) - Assessment year 1991-92 - Whether where assessee claimed deduction under section 80HHC on account of export of Zinc Oxide, matter was to be remanded back to Tribunal with a direction to decide issue whether exported goods were a 'mineral' and, therefore, not eligible for deduction in terms of section 80HHC(2)(b)(ii) - Held, yes [Para 12][In favour of revenue/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee filed his return claiming deduction under section 80HHC on account of export of Zinc Oxide. 

	■ 
	 
	The Assessing Officer disallowed said deduction on two grounds; (i) the export had been to Nepal and, therefore, was not eligible under section 80HHC and (ii) Zinc Oxide was a mineral and, thus, section 80HHC would not be applicable. 

	■ 
	 
	The Tribunal opined that the goods had been exported to Hong Kong through Nepal and not to Nepal. Hence, the Circular No. 575, dated 31-8-1990 relied upon by the Assessing Officer to reject the assessee's claim was not applicable on the facts and circumstances of the case.

	■ 
	 
	Accordingly, the Tribunal allowed assessee's claim. 

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	A reading of the Tribunals finding would indicate that the export was in fact made to a Hong Kong party whose name and details stand mentioned. The export proceeds were specified in US Dollars. The bank realisation certificate was filed and upon receipt converted into Indian Rupees. [Para 7]

	■ 
	 
	Hence, on the first stand, the order passed by the Tribunal can not be interfered with. [Para 8]

	■ 
	 
	The revenue is correct that the Tribunal in the impugned order, has not considered their contention that Zinc Oxide is a mineral and therefore in terms of sub-section (2) to section 80HHC, the export proceeds were not eligible for deduction. The attention was drawn to sub-clause (ii) of section (b) to section 80HHC, which states that the section would not apply to minerals and ores other than processed minerals and ores specified in the 12th Schedule. It is stated that processed Zinc Oxide was not included in the 12th Schedule. [Para 9]

	■ 
	 
	The order of the Tribunal, on the said issue and question is silent and does not deal and answer whether the product exported was a mineral or an ore and whether the product was a processed mineral or ore as specified in 12th Schedule. The contention of the revenue is that this product is not mentioned in the list of processed mineral and ores specified in the 12th Schedule. What was exported, whether it was mineral in the pure form or was it a processed mineral or something else, is primarily a question of fact and this had to be decided and determined by the Tribunal. They are the final fact finding authority. The Tribunal, therefore, has not examined the aforesaid aspect though relevant and important to the issue in question. [Para 10]

	■ 
	 
	In these circumstances, matter was to be remanded back to the Tribunal with a direction to decide the issue whether the exported goods were a 'mineral' and therefore, not eligible for deduction in view of section 80HHC(2)(b)(ii). The issue and contention whether the product was processed mineral and whether it would be eligible for deduction in terms of 12th Schedule is also an aspect which will have to be considered. In case, the stand of the respondent-assessee is that it was not a mineral or processed mineral, but a different product, again, the issue of fact will have to be considered and answered. [Para 12]

	■ 
	 
	The appeal is accordingly disposed of.


CASES REFERRED TO
 
Gem Granites v. CIT [2004] 271 ITR 322/141 Taxman 528 (SC) (para 11), Stonecraft Enterprises v. CIT [1999] 237 ITR 131/103 Taxman 490 (SC) and Mithy Granite (P.) Ltd. v. ITO [2004] 266 ITR 151/135 Taxman 435 (Kar.) (para 11).
N.P. Sahni, Sr. Standing Counsel and Nitin Gulati, Advocate  for the Appellant. 
JUDGMENT
 
Sanjiv Khanna, J. -  By order dated 18.03.2003, the following substantial question of law was framed in this appeal filed by the Revenue which pertains to the Assessment Year 1991-92:-
"Whether there was any material before the Tribunal to hold that the assessee was entitled to deduction under Section 80HHC of the Income Tax Act, 1961, in respect of alleged export of zinc oxide?.
2. The impugned order dated 20.11.2001 of the Income Tax Appellate Tribunal ('Tribunal' for short) was passed in ITA No. 5350/DEL/94.
3. We have heard the counsel for the appellant-Revenue, but, there is no appearance on behalf of the respondent-assessee.
4. The respondent assessee an individual in his return of income filed on 31.10.1991 declared taxable income of Rs. 20,000/- after claiming deduction of Rs. 45,51,898/- under Section 80HHC of the Income Tax Act, 1961 ('Act' for short) on account of export of Zinc Oxide. The Assessing Officer disallowed the deduction under Section 80HHC on export of Zinc Oxide on two grounds; (i) the export had been to Nepal and therefore, was not eligible under Section 80HHC of the Act and (ii) Zinc Oxide was a mineral and thus, Section 80HHC of the Act would not be applicable.
5. The Commissioner of Income Tax (Appeals) ('CIT(A)', in short) reversed the said finding holding that Zinc Oxide was not a mineral but an inorganic chemical and secondly that the export had been routed through Nepal on the instructions of the importer at Hong Kong. He held that the export was made to convertible foreign exchange area.
6. Aggrieved by the order of the CIT(A), Revenue preferred an appeal before the Tribunal. On the question whether export was made to Nepal or through Nepal, the findings of the Tribunal are recorded in paragraphs 3 and 4, which, for the sake of convenience, are reproduced below:
'3. Ground No. 1 relates to the alleged error of the CIT(A) in directing the assessing officer to allow deduction under section 80HHC of the Act on the alleged export of zinc oxide. It has been argued by the learned DR that the finding of the learned CIT(A) that the above goods were routed through Nepal on instruction from Hongkong party over looking the fact that basic evidence of custom authorities of Indian Government, Nepal Government and Hongkong has not been filed either before the assessing officer or before the CIT(A), evidencing export of goods. Even Nepal exports its goods via India. It has been observed by the assessing officer that some of the details filed by the assessee revealed that he has sent goods to Nepal are not eligible for deduction under Section 80HHC of the Act. At page 3 he has enumerated at Sl. No. 2 item zinc oxide, Bill No. 180 dated 18.2.1991, amount of Rs. 35,81,026/- date of realisation 21.9.1991 and amount realised Rs. 45,51,898/-. Against this order of the assessing officer, the assessee went in appeal before the CIT(A) who allowed the appeal of the assessee and directed the assessing officer to allow deduction under Section 80HHC of the ACT in respect of the items of export including zinc oxide at Sl. No. 2 in para 2 of the CIT(A)'s order. It has been argued by the learned DR that goods were exported via Nepal. The export goods first left from India to Nepal. Hence deduction under Section 80HHC is not available to the assessee and the CIT(A) has wrongly allowed the same. The assessing officer has also disallowed the claim of the assessee under Section 80HHC on the ground that zinc oxide is not a mineral. It has been vehemently argued by the learned AR of the assessee that the appeal of the revenue does not survive since in the case of Shri Narendra Rastogi, Appeal No. 175/94-95 has been decided by the same CIT(A) Shri K.K. Kapila vide order dated 16.6.1994 in which the claim of the assessee has been allowed under Section 80HHC for the same zinc oxide export via Nepal against which the revenue has not gone in appeal. Hence this appeal does not survive on the same facts, circumstances and law. The learned AR of the assessee has also argued that zinc oxide is chemical and not a mineral and all export have been made to hard currency area. It has been further argued by the learned AR that the assessee has complied with all the terms and conditions of dispatch of the goods. They have also got the confirmation from Hongkong regarding receipt of goods. They have also furnished incorporation/Registration Certificate of their buyer in support of the existence before the CIT(A). Details of export sales have been given by the assessee on page 15 of the Paper Book in which Invoice No. 5/90-91 dated 28.1.1991 of zinc oxide has been shown to be exported to True Field Ltd., 903 Kowloon Centre, Hongkong for US$ 176400.00 and amounting to Rs. 35,81,026/-. The date of realization is 21.9.1991. At page 16 of the Paper Book details of export realisation for the assessment year 1991-92 have been given regarding the same zinc oxide. At page 18 of the Paper Book is the copy of Shipping Bill for the goods Indian produce in which the consignee's name has been described as M/s. True Field Ltd., Hongkong. Photostat copy of the Bank Realisation Certificate has also been filed at page 20 of the Paper Book. Copies of purchase order and confirmation regarding receipt of goods in Hongkong have been filed at pages 29-30 of the Paper Book. The learned DR has relied on the Circular No. 575 dated 31.8.1990 in which it is contained that, "With a view to removing any doubts in this regard, it is reiterated that the expression "convertible foreign exchange" in the above mentioned provisions of the Income Tax Act, also includes the amounts received in non-convertible rupees from bilateral account countries and receipts in Indian rupees under Government to Government credit. However, it does not include remittances from Nepal and Bhutan.
4. After having heard the rival submissions and considering the material available on record, we are of the view that the goods have been exported to Hongkong through Nepal and not to Nepal. Hence the circular is not applicable on the facts and circumstances of the case against the assessee. All the documents and certified copies have been filed by the assessee. Hence, we do not find any justification to interfere with the order of the learned CIT(A) which deserves to be confirmed and the same is confirmed. Thus both the grounds of appeal are disposed of accordingly'.
7. A reading of the aforesaid finding would indicate that the export was in fact made to a Hong Kong party whose name and details stand mentioned. The export proceeds were specified in U.S. Dollars. The Bank Realisation Certificate was filed and upon receipt converted into Indian Rupees.
8. The paper-book referred to in the order of the Tribunal has not been filed by the Revenue before us and we, therefore, cannot comment on the contents of the documents and what was stated and apparent from them. Revenue, being the appellant before us, should have placed the said documents on record, specially when the plea taken is that the decision of the Tribunal is factually perverse. As noticed, no specific question of perversity stands framed while admitting the appeal. It is also not clear whether the aforesaid documents were not filed before the Assessing Officer, as is argued. The Assessing Officer had denied entire claim under Section 80HHC of the Act including claim on exports of Brass Artware and Readymade Garments and this factum has been adversely commented upon by the CIT(A), who has recorded that the documents and details have been filed before the Assessing Officer but were ignored and not adverted to. Hence, on the first stand, we are not inclined to interfere with the order passed by the Tribunal.
9. However, learned counsel for the appellant-Revenue is correct that the Tribunal in the impugned order, has not considered their contention that Zinc Oxide is a mineral and therefore in terms of Sub-Section (2) to Section 80HHC of the Act, the export proceeds were not eligible. Our attention was drawn to Sub-clause (ii) of Section (b) to Section 80HHC, which states that the Section would not apply to minerals and ores other than processed minerals and ores specified in the 12th Schedule. It is stated that processed Zinc Oxide was not included in the 12th Schedule. Senior Standing Counsel has filed before us articles and extracts from books and internet to submit that Zinc Oxide widely considered to be a mineral in its purist form, yet to be thoroughly accurate, it is an inorganic chemical compound with varying chemical properties depending upon the application or use. Zinc Oxide, it is opined could never and cannot be used directly in the extracted form as a raw mineral and must undergo some synthetic chemical process to purify and alter its mineral structure. This compound in particular in crystallized form is primarily used in mineral make up and products of like nature. It is a sun blocker.
10. The order of the Tribunal, on the said issue and question is silent and does not deal and answer whether the product exported was a mineral or an ore and whether the product was a processed mineral or ore as specified in 12th Schedule. The contention of the Revenue is that this product is not mentioned in the list of processed mineral and ores specified in the 12th Schedule. What was exported, whether it was mineral in the pure form or was it a processed mineral or something else, is primarily a question of fact and this had to be decided and determined by the Tribunal. They are the final fact finding authority. We have already quoted paragraphs 3 and 4 of the order of the Tribunal. These are the only finding/discussion. The Tribunal, therefore, has not examined the aforesaid aspect though relevant and important to the issue in question.
11. We record that the counsel for the Revenue has relied upon the decision of the Supreme Court in Gem Granites v. CIT [2004] 271 ITR 322/141 Taxman 528 and Stonecraft Enterprises v. CIT [1999] 237 ITR 131/103 Taxman 490 (SC) on the question of what would and should be considered to be a mineral, mineral oil etc. Reference is also made to the decision of the Karnataka High Court in Mithy Granite (P.) Ltd. v. ITO [2004] 266 ITR 151/135 Taxman 435 in which, again the question of what is 'mineral' has been examined and elucidated.
12. In these circumstances, we have no option but to answer the question of law framed above in favour of the appellant-Revenue, but with an order of remand to the Tribunal to decide the issue whether the exported goods were a "mineral" and therefore, not eligible for deduction in view of Section 80HHC (2)(b)(ii) of the Act. The issue and contention whether the product were processed mineral and whether it would be eligible for deduction in terms of 12th Schedule is also an aspect which will have to be considered. In case, the stand of the respondent-assessee is that it was not a mineral or processed mineral, but a different product, again, the issue of fact will have to be considered and answered. It is in these circumstances that we have passed an order of remand. The appeal is accordingly disposed of. There will be no order as to costs.
SUNIL 

*Matter remanded.
†Arising out of order of Tribunal in ITA No. 5350/Del/94, dated 20-11-2001. 
IT : Where assessee, a real estate company, received certain sum for identifying purchaser for third party and was following mercantile system of accounting, sum received by it would be taxable in current year and not when project would be complete
■■■
[2015] 61 taxmann.com 29 (Karnataka) 
HIGH COURT OF KARNATAKA
Commissioner of Income-tax, Mangalore
v.
Thumbay Holdings (P.) Ltd.*
N. KUMAR AND MRS. RATHNAKALA, JJ. 
IT APPEAL NOS. 835 TO 837 OF 2008†
SEPTEMBER  9, 2014 
Section 145 of the Income-tax Act, 1961, read with AS-7 - Method of accounting - System of accounting (Mercantile system/Project completion Method) - Assessment years 1999-00 and 2000-01 - Assessee, a real estate company, entered into an agreement with land owner to identify purchasers for him - After identifying purchaser, a joint development agreement was entered into between land owner, assessee and purchaser where shares of each of them in built up portion was determined - Thereafter, on 25-6-1998, an agreement was entered into wherein purchaser agreed to purchase portion of assessee's share in built up portion and paid a sum as nomination fees - Though parties entered into an agreement in 1995, there were modifications, alterations and supplementary agreements also came to be executed - Finally, terms between parties were crystallized under agreement dated 25-6-1998 - Whether when assessee was following mercantile system of accounting, he should have offered to tax, amounts accrued to him under agreement for assessment year 1999-2000 - Held, yes - Whether order passed by Tribunal holding that amount to be offered to tax for year 2003-04 applying AS 7 and treating transaction as Complete Project Method was unjustified - Held, yes [Paras 11 and 13] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee, a company was in the business of building construction and real estate.

	■ 
	 
	The assessee company was in the business of building construction and real estate. It had entered into an agreement with the land owner to identify the purchasers for the land owners. After identifying the purchaser, a joint development agreement came to be entered between the owner, assessee and the purchaser where the shares of each of them in built up portion was determined.

	■ 
	 
	Thereafter, an agreement of sale was entered into on 25-6-1998 under which the purchaser agreed to purchase portion of assessee's share in said built up portion and agreed to pay a sum as nomination fees.

	■ 
	 
	The Assessing Officer held that the said nomination fees crystalized in favour of the assessee in the assessment year 2000-01 and therefore, the Assessing Officer assessed the said income for the assessment year 2000-01.

	■ 
	 
	On appeal, the Commissioner (Appeals) held that the Assessing Officer was not justified in bringing to tax the income from nomination fees for the assessment year 2000-01 as the said income falls for consideration for the assessment year 1999-2000 only. Accordingly, the addition made was deleted and the Assessing Officer was directed to recompute the interest chargeable under section 234B.

	■ 
	 
	Both the assessee as well as the revenue preferred appeals before the Tribunal. In the meanwhile, in pursuance of the remand order, the Assessing Officer assessed the income for the assessment year 1999-00.

	■ 
	 
	Aggrieved by the said order, on appeal, the Commissioner (Appeals) dismissed said appeal.

	■ 
	 
	On appeals, were taken up for consideration together by the Tribunal. The Tribunal found fault with the approach of both the Commissioner (Appeals) as well as the Assessing Officer. According to the Tribunal, in instant case, Project completion method was to be adopted, as the adoption of AS7 had been mandatory with effect from the assessment year 2004-05 and therefore, Tribunal held that the income had to be brought on record to be taxed in the year 2003-04. Accordingly, the appeal of the assessee was allowed.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Admittedly, the amounts due and the constructed area due to the assessee was crystallized under the agreement dated 25-6-1998. Annexure -1' to the said agreement shows, payments received prior to the agreement and balance of payments which is to be made. But under the Mercantile System of accounting, when once the said amount accrues, it has to be offered to tax in the year of accrual. Therefore, when the said amount is due to the assessee, a portion of which was already paid and a portion of it is payable in the near future as per the dates prescribed, the amount mentioned in the said agreement accrued on 25-6-1998 and therefore, the said amount should have been offered to tax for the assessment year 1999-2000. That is precisely what the Commissioner (Appeals) has held. The fact that though the parties entered into agreement in 1995, there were modifications, alterations and supplementary agreements also came to be executed. Finally, the terms between the parties were crystallized under the agreement dated 25-6-1998. Therefore, when the assessee was following Mercantile System of Accounting, he should have offered to tax the amounts accrued to him under the agreement for the assessment year 1999-2000. In that view of the matter, the order passed by the Tribunal holding that the amount to be offered to tax for the year 2003-04 applying Accounting Standard (AS) 7 and treating the transaction as Complete Project Method is opposed to the admitted facts of the case. Therefore, the impugned order passed by the Tribunal requires to be set aside. [Para 12]

	■ 
	 
	It is submitted under the agreement dated 25-6-1998, the assessee is entitled to built up area out of which a portion has to be given to the vendor which requires to be deducted from the income of the assessee. In fact the record discloses, the assessee has paid certain amounts to the owner when he entered into original agreement MOU. All the payments made by the assessee to the owner requires to be deducted out of the money received from the purchaser by the assessee and what he has to offer to tax is only the net amount in excess of what he has paid to the owner, if not allowed. [Para 13]

	■ 
	 
	Therefore, the substantial questions of law are answered in favour of the revenue and against the assessee. The assessment has to be done for the assessment year 1999-2000 and the order passed by the Tribunal contrary to this stands set aside. [Para 14]


K.V. Arvind, Adv.  for the Appellant. S. Parathasarathi Adv.  for the Respondent.
JUDGMENT
 
N. Kumar, J. - As common questions of law are involved in all these appeals and the parties are same and the property involved is one and the same, these appeals are taken up together for consideration and disposed of by this common order.
2. The assessee is a Company doing the business of building construction and real estate. For the year ending on 31.3.2000, the assessee had filed its return of income on 29.11.2000 declaring a total loss of Rs. 7,14,700/-. The return filed was processed and the Assessing Authority completed the assessment under section 143(3) of the Act by disallowing interest paid by the assessee on the loans taken to an extent of Rs. 10,73,594/- on the ground that the assessee had given interest free loans to sister concerns and associate concerns and the relatives of the Directors. The Assessing Authority has also brought to tax the amount received from M/s. Prestige Constructions to an extent of Rs. 4,04,40,000/- shown in the assessee's balance sheet as a sundry creditor. By virtue of the sale agreement dated 25.6.1998, the assessee became entitled to receive a sum of Rs. 4,83,40,000/- as nomination fees. Even prior to the date of agreement, the assessee has received a part of the amount from M/s.Prestige Constructions amounting to Rs. 1.35 Crores. As on 31.3.1998, relevant to the assessment year 1999-2000, the assessee had received Rs. 2.21 Crores and the receipt position as on 31.3.2000 relevant to the assessment year 2000-01 has been Rs. 3,61,00,000/-. At the time of the agreement, the assessee has been given credit for Rs. 92,43,000/- by way of adjustment towards the cost of construction of assessee's share in apartments and hence, as on 31.3.2000, the assessee had received a sum of Rs. 4,53,40,000/-. A further amount of Rs. 30 Lakhs was due to the assessee from M/s.Prestige Constructions which has been paid subsequently on 1.6.2000. Whereas the assessee contended that the said income has to be taxed when the entire contract is completed i.e., in the year 2003-04. The Assessing Authority was of the view that the income accrued to the assessee by virtue of the sale agreement dated 25.6.1998 falls in the assessment year 1999-2000. Having regard to the payments made, the credit for the entire amount of Rs.4,83,40,000/- stands crystallized in favour of the assessee within the assessment year 2000-01 and therefore, that is the year in which the income from nomination fees is assessable. Therefore, the Assessing Authority assessed the said income for the assessment year 2000-01.
3. The assessee preferred an appeal against the said order before the Commissioner of Income Tax (Appeals). The Appellate Authority on a careful examination of all the agreements held that the Assessing Officer is not justified in bringing to tax the income from nomination fees in respect of business venture at Bangalore amounting to Rs. 4,04,40,000/- for the assessment year 2000-2001 as the said income falls for consideration for the assessment year 1999-2000 only. Accordingly, the addition made for Rs. 4,04,40,000/- was deleted and the Assessing Officer was directed to recompute the interest chargeable under section 234B of the Act.
4. Aggrieved by the said order, both the assessee as well as the revenue preferred appeals before the Tribunal. In the meanwhile, in pursuance of the remand order, the Assessing Authority assessed the income for the assessment year 1999-2000. Aggrieved by the said order, the assessee preferred an appeal to the Commissioner of Income Tax (Appeals) who dismissed the said appeal. Aggrieved by the said order, the assessee preferred an appeal to the Tribunal. That is how before the Tribunal there were three appeals.
5. All the three appeals were taken up for consideration together by the Tribunal. The Tribunal found fault with the approach of both the Appellate Authority as well as the Assessing Authority. According to the Tribunal in the facts of this case, Project Completion Method is to be adopted, as the adoption of Accounting Standard (AS) 7 has been made mandatory with effect from the assessment year 2004-05 and therefore, following the aforesaid accounting practice, the Tribunal held that the income has to be brought on record to be taxed in the year 2003-04. Accordingly, it set aside the order passed by the lower authorities and allowed the appeal of the assessee. Aggrieved by the said order, the revenue is in appeal. This appeal was admitted to consider the following substantial questions of law:
	"1.
	 
	Whether in the facts and circumstances of the case, the Tribunal was right in law, coming to the conclusion that the nomination fee of Rs. 4,04,40,000/- received by the assessee from M/s.Prestige Constructions, as per agreement dated 25.6.1998 and supplement agreement dated 25.6.1998, is assessable in the assessment year 2003-04 on Project Completion Method, and not in the assessment year 1999-00, even though the assessee was not a Builder for relevant project, as assessee is not entrusted with construction work in the proposed project but represents only a Confirming Party to these agreements?

	2.
	 
	Whether on the facts and circumstances of the case, the Tribunal was right in law in coming to the conclusion that nomination fee received by the assessee could not be brought to tax in the assessment year 1999-00 under Section 2(47)(v) of the Income Tax Act in the light of the decision of Bombay High Court in the case of Dwarkadas Kapadia v. CIT (2003)260 ITR 491?

	3.
	 
	Whether the Tribunal was correct in coming to the conclusion that the nomination fee is assessable on project completion method though the assessee was not a builder but a confirming party to the agreement?"


7. The learned counsel for the revenue assailing the impugned order contended that admittedly the assessee is following the Mercantile System of Accounting. Under the agreement dated 25.6.1998, the right of the assessee was crystallized and an amount of Rs. 4,83,40,000/- became due to him. Therefore, he should have offered the said income to tax for the assessment year 1999-2010 as rightly held by the Commissioner of Income Tax (Appeals). As the assessee is not a Contractor, Accounting Standard (AS 7) is not attracted and therefore, the Tribunal erred in holding that the income should have been offered to tax in the year 2003-04 on the basis of the aforesaid Accounting Standard (AS 7) which has no application to the facts of this case.
8. Per contra, the learned counsel appearing for the assessee submitted that the contract between the parties originally was entered into on 30.1.1995. Subsequently, several agreements have come into existence modifying the terms of the agreement. Under the terms of the agreement not only the assessee received cash payment, but also received amount towards part of consideration of built-up area. It is only when the said built up area is handed over to the assessee in terms of the Complete Project Method, the assessee has offered the said income to tax for the assessment year 2003-04 and therefore, the Tribunal was justified in upholding the claim of the assessee by setting aside the order passed by the lower authorities and therefore, he submits that no case for interference is made out.
9. The material on record discloses that the memorandum of understanding came to be entered on 30.1.1995 under which the assessee entered into agreement with the owner. The terms of the agreement makes it clear, the assessee has to identify the purchasers for the owners. Thereafter, on identifying such owners, a Joint Development Agreement came to be entered into on 23.3.1995 between the owner, assessee and the purchaser where the share to which each of them is entitled to in the built-up portions was determined. Subsequently, yet another agreement came to be entered into on 13.5.1997 which is styled as agreement of sale where under the assessee agreed to sell his share of completed portion for a price of Rs. 4,90,72,500/-. Subsequently, a supplementary agreement dated 13.5.1997 was entered into setting out details of the apartment falling to the share of land owner. It is thereafter, an agreement of sale was entered into on 25.6.1998 under which the purchaser agreed to pay Rs. 6,95,40,000/- out of which Rs. 4,83,40,000/- was payable to the assessee. A supplementary agreement also came to be entered into on the aforesaid date. It is under this agreement, the rights of the parties were crystallized. The consideration due to the owner and the assessee was determined. The payments made earlier under earlier agreements were taken into account and how the balance amount has to be paid was set out as per Annexure-'1' to the said agreement. Under the said agreement not only the assessee was entitled to a sum of Rs. 4,83,40,000/- by way of cash, but also was entitled to a super built area as mentioned in the said agreement. However, said super built area was delivered during 2003-04. Therefore, the question that arose for our consideration is, whether the assessee has to offer to tax the consideration under the said agreement as on the date the contract was completed by handing over the constructed area or on the day the agreement was entered into as he was following Mercantile System of Accounting.
10. Accounting Standard (AS) 7 applies to Complete Project Method. The said system deals with accounting for construction contracts in the financial statements of enterprises undertaking such contracts i.e., by the contractors. It also applies to enterprises undertaking construction activities of the type dealt within this statement not as contractors but on their own account as a venture of a commercial nature where the enterprise has entered into agreements for sale. In other words, a person who enters into such contract should undertake the construction personally. If those conditions are fulfilled, it is only after the completion of the contract the consideration of the contract has to be offered to tax at the completion of the contract.
11. In the instant case, as per the agreement, though the assessee is carrying on the business of builder and may be contractor, having regard to the terms of the contract, his role was only to identify the purchaser. After identifying the purchaser, a tripartite agreement has been entered into. As per the terms of tripartite agreement, certain amounts have to be paid to the land owner and certain amounts have to be paid for the services rendered to the assessee and both of them were entitled to some built up area. Entire construction has to be put up by the purchaser. No part of construction has to be put by the assessee and therefore, the Statement of Accounting Standard (AS) 7 which is applied by the Tribunal to the facts of the case has no application at all. Consequently, the question of applying Complete Project Method to the facts of the case does not arise.
12. Admittedly, the amounts due and the constructed area due to the assessee was crystallized under the agreement dated 25.6.1998. Annexure-'1' to the said agreement shows, payments received prior to the agreement and balance of payments which is to be made. But under the Mercantile System of accounting, when once the said amount accrues, it has to be offered to tax in the year of accrual. Therefore, when the said amount is due to the assessee, a portion of which was already paid and a portion of it is payable in the near future as per the dates prescribed, the amount mentioned in the said agreement accrued on 25.6.1998 and therefore, the said amount should have been offered to tax for the assessment year 1999-2000. That is precisely what the Appellate Authority the Commissioner of Income Tax (Appeals) has held. The fact that though the parties entered into agreement in 1995, there were modifications, alterations and supplementary agreements also came to be executed. Finally, the terms between the parties were crystallized under the agreement dated 25.6.1998. Therefore, when the assessee was following Mercantile System of Accounting, he should have offered to tax the amounts accrued to him under the agreement for the assessment year 1999-2000. In that view of the matter, the order passed by the Tribunal holding that the amount to be offered to tax for the year 2003-04 applying Accounting Standard (AS) 7 and treating the transaction as Complete Project Method is opposed to the admitted facts of the case. Therefore, the impugned order passed by the Tribunal requires to be set-aside.
13. It is submitted under the agreement dated 25.6.1998, the assessee is entitled to built up area out of which a portion has to be given to the vendor which requires to be deducted from the income of the assessee. In fact the record discloses, the assessee has paid certain amounts to the owner when he entered into original agreement MOU. All the payments made by the assessee to the owner requires to be deducted out of the money received from the purchaser by the assessee and what he has to offer to tax is only the net amount in excess of what he has paid to the owner, if not allowed.
14. Therefore, the substantial questions of law are answered in favour of the revenue and against the assessee. The assessment has to be done for the assessment year 1999-2000 and the order passed by the Tribunal contrary to this stands set-aside.
Accordingly, ITA. No. 835/2008 is allowed. ITA. Nos. 836/ 2008 and 837/2008 are dismissed. No costs.
PAMPA 

*In favour of revenue.
†Arising out of order of Tribunal in IT Appeal No. 1653/Bang/2004, IT Appeal No. 1149/BNG/2004 and IT Appeal No. 1829/BNG/2004, dated 4-4-2008. 
IT : Where in absence of any incriminating material etc., found from premises of assessee during course of search, statement of assessee recorded under section 132(4) would not have any evidentiary value; 
■■■
[2015] 53 taxmann.com 306 (Andhra Pradesh) 
HIGH COURT OF ANDHRA PRADESH
Commissioner of Income-tax-II, Hyderabad
v.
Naresh Kumar Agarwal*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
I.T.T.A. NO. 112 OF 2003†
SEPTEMBER  9, 2014 
Section 132, read with sections 69A and 158BC, of the Income-tax Act, 1961 - Search and seizure (Sub-section (4)) - A search was conducted in premises of assessee and nothing tangible was discovered - Subsequently, two and half months thereafter, a sworn statement was recorded from assessee and based on that Assessing Officer determined undisclosed income - Whether in absence of any incriminating material etc. found from premises of assessee during course of search, recording of any statement of assessee invoking powers under section 132(4) would not arise and hence, such statement would not have any evidentiary value - Held, yes - Whether therefore, determination of undisclosed income was unjustified - Held, yes [Para 24] [In favour of assessee] 
FACTS
 
	■ 
	 
	During course of search on 9-1-1996, at assessee's premises nothing tangible was discovered. However, a sworn statement of the assessee was recorded under sub-section (4) of section 132 on 20-3-1996.

	■ 
	 
	Assessee was alleged of declaring a sum of Rs. 15 lakhs as his undisclosed income. Based upon that, a notice under section 158BC was issued. 

	■ 
	 
	On receipt of same, the assessee pleaded that the sworn statement was forcibly extracted from him and that there was no truth in it. He stated that his undisclosed income was Rs. 65 thousand and that he was prepared to pay tax thereon.

	■ 
	 
	The Assessing Officer caused special audit under section 142(2A), however, assessee was said to have not extended co-operation. Ultimately, an order was passed by the Assessing Officer in exercise of powers under section 158BC, determining the undisclosed income of the assessee as Rs. 15 lakhs.

	■ 
	 
	On appeal before Tribunal, appeal of assessee was allowed.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the instant case, the statement was not recorded during the course of search or seizure. To be precise, the search was made on 9-1-1996 and the statement was recorded on 20-3-1996. Such a statement can not at all, be brought under the fold of section 132(4). [Para 8]

	■ 
	 
	Secondly, the recording of statement even during the search is not a matter of course. It is only when the material such as, books of account, documents, money, bullion, jewellery and the like are found or discovered during search, that the statement can be recorded. If the search did not lead to the discovery of any matters, referred to above, there would not be any occasion to record the statement at all. In this case, admittedly, nothing was recovered from the assessee during the search. Hence, there was no occasion or basis to record the statement, even if it is done when the search was in progress. Hence, there is a basic infirmity in the very foundation of the case, upon which the revenue sought to rest their block assessment vis-a-vis the assessee. [Para 9]

	■ 
	 
	This Court in CIT v. Ramdas Motor Transport [1999] 238 ITR 177/102 Taxman 300 dealt with the question and held that a plain reading of sub-section (4) shows that the authorised officer during the course of raid is empowered to examine any person if he is found to be in possession or control of any undisclosed books of account, documents, money or other valuable articles or things, elicit information from such person with regard to such account books or money which are in his possession and can record a statement to that effect. Under this provision, such statements can be used in evidence in any subsequent proceeding initiated against such person under the Act. Thus, the question of examining any person by the authorised officer arises only when he found such person to be in possession of any undisclosed money or books of account. But, in this case, it is admitted by the revenue that on the dates of search, the department was not able to find any unaccounted money, unaccounted bullion nor any other valuable articles or things, nor any unaccounted documents nor any other valuable articles or things, nor any unaccounted documents nor any such incriminating material either from the premises of the company or from the residential houses of the managing director and other directors. In such a case, when the managing director or any other persons were found to be not in possession of any incriminating material, the question of examining them by the authorised officer during the course of search and recording any statement from them by invoking the powers under section132(4) does not arise. Therefore, the statement of the managing director of the assessee, recorded patently under section 132(4) of the Act, does not have any evidentiary value. This provision embedded in sub-section (4) is obviously based on the well established rule of evidence that mere confessional statement without there being any documentary proof shall not be used in evidence against the person who made such statement. The finding of the Tribunal was based on the above well settled principle. [Para 24]

	■ 
	 
	Revenue is not able to point out any differentiating factors. The precedent covers the facts of the present case. [Para 25]

	■ 
	 
	Viewed from any angle, there is no basis to interfere with the order under appeal. Hence, the appeal is dismissed. There shall be no order as to costs. [Para 26]


CASE REVIEW
 
CIT v. O. Abdul Razak [2013] 350 ITR 71 (Ker.) dissented.
CIT v. Ramdas Motor Transport [1999] 238 ITR 177/102 Taxman 300 (AP) (para 25)  followed.
CASES REFERRED TO
 
CIT v. O. Abdul Rajak [2013] 350 ITR 71/[2012] 207 Taxman 193/20 taxmann.com 48 (Ker.) (para 3) and CIT v. Ramdas Motors Transport [1999] 238 ITR 177/102 Taxman 300 (AP) (para 24).
S.R. Ashok  for the Appellant. Y. Ratnakar  for the Respondent. 
JUDGMENT
 
L. Narasimha Reddy, J. - The respondent is an assessee under the Income Tax Act, 1961 (for short, the Act). A search was conducted in his premises on 09.01.1996 under Section 132 of the Act. Nothing tangible was discovered during the course of search. However, a sworn statement of the respondent was recorded under sub-section (4) of Section 132 of the Act on 20.03.1996. It was alleged that the respondent declared a sum of Rs.15,00,000/- as his undisclosed income. Based upon that, a notice under Section 158BC of the Act was issued on 21.08.1996. On receipt of the same, the respondent pleaded that the statement dated 20.03.1996 was forcibly extracted from him and that there is no truth in it. He stated that his undisclosed income is Rs.65,020/- and that he is prepared to pay tax thereon. Faced with this situation, the Assessing Officer caused special audit under Section 142(2A) of the Act. The respondent is said to have not extended cooperation. Ultimately, an order was passed on 20.07.1997 by the Assessing Officer in exercise of powers under Section 158BC, read with Section 143(3) of the Act, determining the undisclosed income of the respondent as Rs.15,00,000/-. A sum of Rs.9,00,000/- was levied as tax thereon.
2. Aggrieved by that, the respondent filed I.T.A(S.S.)A. No.204/Hyd/1997 before the Hyderabad A of the Income Tax Appellate Tribunal (for short, the Tribunal). The Tribunal allowed the appeal through order, dated 27.12.2001. Hence, this appeal by the Revenue.
3. Sri S.R. Ashok, learned Senior Counsel for the appellant, submits that the Tribunal was mostly guided by the fact that the respondent has retracted from the sworn statement and it did not take into account, the evidentiary value of such a statement. He contends that the statement recorded on oath cannot be brushed aside just because the assessee has retracted from it, at a later point of time. Placing reliance upon the judgment of the Kerala High Court in CIT v. O. Abdul Rajak [2013] 350 ITR 71/[2012] 207 Taxman 193/20 taxmann.com 48, learned counsel submits that though the burden is upon the Department to prove its case in the context of a search operation, the burden stands discharged, when it persuades the assessee to make the statement and the same is recorded.
4. Sri Y. Ratnakar, learned Senior Counsel for the respondent, on the other hand, submits that the very sworn statement recorded from the respondent on 20.03.1996 under sub-section (4) of the Section 132 of the Act is not true. He submits that it is only when a statement is recorded during the course of search, that it can be treated as the one under sub- section (4) of Section 132 of the Act and that in the instant case, the search took place on 09.01.1996, but and the statement was recorded 2 months thereafter i.e., on 20.03.1996. The learned counsel further submits that certain observations made by the Kerala High Court run contrary to the very basic principles of evidence and at any rate, the facts of that case are totally different from those of the present case. He has drawn our attention to the instructions issued by the Central Board of Direct Taxes in the year 2003, and submitted that a statement, even if properly recorded under sub-section (4) of Section 132 of the Act cannot constitute the sole basis for levying penal tax under Chapter XIVA of the Act.
5. It is not in dispute that the search was conducted in the premises of the respondent on 09.01.1996. It appears that nothing incriminating was found or recovered during the search. It was only two and half months thereafter i.e., on 20.03.1996, that a statement was recorded from the respondent. The statement is sought to be treated as the one under sub-section (4) of Section 132 of the Act.
6. At the out set, it needs to be examined as to whether the said statement can be treated as the one, under sub-section (4) of Section 132 of the Act. The provision reads as under:
The authorised officer may, during the course of the search or seizure, examine on oath any person who is found to be in possession or control of any books of account, documents, money, bullion, jewellery to other valuable article or thing and any statement made by such person during such examination may thereafter be used in evidence in any proceeding under the Indian Income Tax Act, 1922 (11 of 1922), or under this Act.
7. From a perusal of this, it becomes clear that the statement is required to be made during the course of search or seizure. The provision does not permit of any doubt that the statement must be recorded while the search is in progress, and before the search is concluded. The question of recording a statement, referable to the provision, after the conclusion of search, does not arise. There is not even any scope, to explain the delay, once the statement is recorded, after the search.
8. In the instant case, the statement was not recorded during the course of search or seizure. To be precise, the search was made on 09.01.1996 and the statement was recorded on 20.03.1996. Such a statement can not at all, be brought under the fold of Section 132 (4) of the Act.
9. Secondly, the recording of statement even during the search is not a matter of course. It is only when the material such as, books of account, documents, money, bullion, jewellery and the like are found or discovered during search, that the statement can be recorded. If the search did not lead to the discovery of any matters, referred to above, there would not be any occasion to record the statement at all. In this case, admittedly, nothing was recovered from the respondent during the search. Hence, there was no occasion or basis to record the statement, even if it is done when the search was in progress. Hence, there is a basic infirmity in the very foundation of the case, upon which the appellant sought to rest their block assessment vis-a-vis the respondent.
10. Assuming that a statement, which fits into sub-section (4) of Section 132 of the Act was recorded from the respondent, it needs to be seen as to how far that can constitute the basis for the appellant to proceed against the respondent. Sub-section (4) of Section 132 of the Act itself, is to the effect that the statements recorded shall be treated as piece of evidence in the proceedings under the Act. That would be so, as long as the statement is not retracted. If the assessee comes forward with a plea that his statement was recorded under threat or coercion, the evidentiary value of the statement suffers a serious dent.
11. The mandate under sub-section (4) gets honoured only when there is no other version from the assessee, vis-a-vis the statement. In such a case, the statement would constitute the basis for making block assessment even if the Department does not have any other material to buttress its case. However, if the statement is retracted by the person from whom it is said to have been recorded, it has to be subjected to the same test, as is done in matters of similar nature. This is particularly so, when the person, from whom it is recorded, is going to be visited with penal consequences. Sub-section (4) of Section 132 of the Act cannot be taken as a provision laying down any new principle in the law of evidence.
12. For all practical purposes, the statement recorded under sub-section (4) of Section 132 of the Act, partakes the character of the one recorded by an investigating officer under Section 162 of Cr.P.C. Howsoever desirable, it may appear to be, it cannot be ascribed the status of a proven fact. At the most, it would constitute the basis for the prosecution to frame its case and correspondingly be a material for the defence to ensure that the prosecution sticks to its version. The question of a statement of that nature being treated as the clinching evidence, by itself, leading to any penal action does not arise.
13. In O. Abdul Rajaks case (supra) , the Kerala High Court took the view that a statement recorded under sub-section (4) of Section 132 of the Act can constitute the basis for passing a block assessment order, notwithstanding the retraction from it, by the assessee. The discussion in this behalf reads as under:
"8. It cannot be doubted for a moment that the burden of proving the undisclosed income is squarely on the shoulders of the Department. Acquisition of properties by the assessee are proved with the documents seized in search. Since understatement of consideration in documents is the usual practice the officer questioned the assessee on payments made over and above the amounts stated in the documents. The assessee gave sworn statement honestly disclosing the actual amounts paid. The question now to be considered is whether the sworn statement constitutes evidence of undisclosed income and if so whether it is evidence collected by the Department. In our view, the burden of proof is discharged by the Department when they persuaded the assessee to state details of undisclosed income, which the assessee disclosed in his sworn statement, on being confronted with the title deeds seized in search."
14. With great respect to the learned Judges of Kerala High Court, who rendered the judgment, we express our inability to subscribe to that view. To the extent, Their Lordships have taken note of the fact that the burden of proving undisclosed income squarely rested on the Department, there is hardly any doubt. However, the manner in which the burden can be said to have been discharged, as mentioned in the underlined portion, runs contrary to the very basic tenets of law of evidence. Though the fact that the assessee therein retracted from the sworn statement, no discussion was undertaken about it.
15. The question of discharge of burden, arises in respect of a fact, to be proved. If the contents of the statement recorded from an assessee are to be proved, that very statement cannot be a proof, by itself. Such a course would bring about hypellage logic, which is illustrated by a well known example.
Q: who is a doctor?
Ans: The one who administers Medicine.
Q: What is Medicine?
Ans: The one that is administered by a doctor. Such discussion does not lead one, any further.
The discharge of burden must be in respect of the plea taken by the Department and the burden can be discharged only through material, which is over and above what was stated in their case. The statement assumes the character of proven fact, only when it is not denied by the assessee.
16. The circumstances under which a statement is recorded from an assessee, in the course of search and seizure, are not difficult to imagine. He is virtually put under pressure and is denied of access to external advice or opportunity to think independently. A battalion of officers, who hardly feel any limits on their power, pounce upon the assessee, as though he is a hardcore criminal. The nature of steps, taken during the course of search are sometimes frightening. Locks are broken, seats of sofas are mercilessly cut and opened. Every possible item is forcibly dissected. Even the pillows are not spared and their acts are backed by the powers of an investigating officer under Section 94 of Cr.P.C by operation of sub-section (13) of Section 132 of the Act. The objective may be genuine, and the exercise may be legal. However, the freedom of a citizen that transcends, even the Constitution cannot be treated as non-existent.
17. It is not without reason that the Parliament insisted that the recording of statement must be in relation to the seized and recovered material, which is in the form of documents, cash, gold etc. It is, obviously to know the source thereof, on the spot. Beyond that, it is not a limited licence, to an authority, to script the financial obituary of an assessee.
18. At the cost of repetition, we observe that if the statement made during the course of search remains the same, it can constitute the basis for proceeding further under the Act, even if there is no other material. If, on the other hand, the statement is retracted, the Assessing Officer has to establish his own case. The statement that too, which is retracted from the assessee, cannot constitute the basis for an order under Section 158BC of the Act.
19. This, in turn, is referable to a time tested right of an individual which is recognised under Article 20(3) of the Constitution of India which mandates no person, accused of any offence, shall be compelled to be a witness against himself. The citing of a statement of an individual as the only evidence, in the penal proceedings initiated against him, is never treated as part of a developed and mature legal system. Section 31 of the Evidence Act, 1872 also assumes significance in this regard. It reads: Admissions not conclusive proof, but, may estop:Admissions are not conclusive proof of the matters admitted, but they may operate as estoppels under the provisions hereinafter contained."
20. Parliament never intended to place the proceedings under the Income Tax Act on a higher pedestal than those under the criminal enactments.
21. The Department itself took note of the indiscriminate use of such statements recorded under sub-section (4) of Section 132 of the Act and almost issued a note of advice, if not caution to the authorities under the Act, through its communication, dated 11.3.2003. It reads:
Confession of additional Income during the course of search and seizure and survey operation regarding:
Instances have come to the notice of the Board where assessees have claimed that they have been forced to confess the undisclosed income during the course of the search and seizure and survey operations. Such confession, if not based upon credible evidence, are alter retracted by the concerned assessees while filing returns of income. In these circumstances, on confessions during the course of search and seizure and survey operations do not serve any useful purpose. It is, therefore, advised that there should be focus and concentration on collection of evidence of income, which leads to information on what has not been disclosed or is not likely to be disclosed before the Income Tax Departments. Similarly, while recording statement during the course of search and seizures and survey operations no attempt should be made to obtain confession as to the undisclosed income. Any action on the contrary shall be viewed adversely.
22. Further, in respect of pending assessment proceedings also, assessing officer should rely upon the evidences/materials gathered during the course of search/survey operations or thereafter while framing the relevant assessment orders.
23. Though this Circular was not available when the adjudication vis-a-vis the respondent was taking place at various stages, it is not difficult to take note of the fact that the Circular has only made manifest, what was already hidden in the provision. The provision is deemed to have carried the same purport, all through.
24. This Court in CIT v. Ramdas Motor Transport [1999] 238 ITR 177/102 Taxman 300 (AP) dealt with the question and held as under: A plain reading of sub-section (4) shows that the authorised officer during the course of raid is empowered to examine any person if he is found to be in possession or control of any undisclosed books of account, documents, money or other valuable articles or things, elicit information from such person with regard to such account books or money which are in his possession and can record a statement to that effect. Under this provision, such statements can be used in evidence in any subsequent proceeding initiated against such person under the Act. Thus, the question of examining any person by the authorised officer arises only when he found such person to be in possession of any undisclosed money or books of account. But, in this case, it is admitted by the Revenue that on the dates of search, the Department was not able to find any unaccounted money, unaccounted bullion nor any other valuable articles or things, nor any unaccounted documents nor any other valuable articles or things, nor any unaccounted documents nor any such incriminating material either from the premises of the company or from the residential houses of the managing director and other directors. In such a case, when the managing director or any other persons were found to be not in possession of any incriminating material, the question of examining them by the authorised officer during the course of search and recording any statement from them by invoking the powers under section132(4) of the Act, does not arise. Therefore, the statement of the managing director of the assessee, recorded patently under Section 132(4) of the Act, does not have any evidentiary value. This provision embedded in sub-section (4) is obviously based on the well established rule of evidence that mere confessional statement without there being any documentary proof shall not be used in evidence against the person who made such statement. The finding of the Tribunal was based on the above well settled principle.
25. Learned counsel for the appellant is not able to point out any differentiating factors. The precedent covers the facts of the present case.
26. Viewed from any angle, we do not find any basis to interfere with the order under appeal. Hence, the appeal is dismissed. There shall be no order as to costs.
PAMPA 

*In favour of assessee.
†Arising out of order of Tribunal in ITA (SS) A No. 204 (Hyd.) of 1997 dated 27-12-2001. 
IT : Assessing Officer could not have straightaway referred matter to Valuation Officer without rejecting books of account
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L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
IT TRIBUNAL APPEAL NO. 93 OF 2003
SEPTEMBER  9, 2014 
Section 142A of the Income-tax Act, 1961 - Assessment - Estimate by Valuation Officer in certain cases (Condition precedent) - Assessment year 1991-92 - Whether where Assessing Officer had not rejected or doubted veracity of books of account of assessee, reference straightaway to valuation officer was not sustainable - Held, yes [Para 7][In favour of assessee] 
CASE REVIEW
 
Nirpal Singh v. CIT [2013] 359 ITR 398 (Punj. & Har.)followed & relied upon.
Sargam Cinema v. CIT [2010] 328 ITR 513/[2011] 197 taxman 203 (SC) (para 9) followed.
CASES REFERRED TO
 
Sargam Cinema v. CIT [2010] 328 ITR 513/[2011] 197 taxman 203 (SC) (para 8) and Nirpal Singh v. CIT [2013] 359 ITR 398 (Punj. & Har.) (para 8).
J.V. Prasad  for the Appellant. Y. Ratnakar  for the Respondent. 
JUDGMENT
 
L. Narasimha Reddy, J. - The respondent is a firm and is assessed to tax. In its returns submitted for the year 1991-92, it has disclosed a sum of Rs. 23,75,000 towards cost of construction of a building. Incidentally, the firm was maintaining books of account. During the course of processing the return, the Assessing Officer referred the matter to a valuer, who, in turn, reported that the estimated cost of the building is Rs. 41,33,000. Taking the same into account, the Assessing Officer added a sum of Rs. 17,48,000 as unexplained investment. Feeling aggrieved by that, the respondent filed an appeal before the Commissioner (Appeals). The Commissioner (Appeals) took the view that the Assessing Officer could not have added the amount unless he rejected the books of account. Accordingly, he remanded the matter to the Assessing Officer.
2. Not satisfied with the outcome of the appeal before the Commissioner (Appeals), the respondent filed I.T.A. No. 1040/Hyd/96 before the Hyderabad Bench A of the Income-tax Appellate Tribunal. Through its order dated October 25, 2002, the Tribunal allowed the appeal holding that the very reference to the Valuation Officer could not have been made, unless the Assessing Officer rejected or doubted the veracity of the books of account of the respondent. The said order is challenged in this appeal filed under section 260A of the Income-tax Act (for short "the Act").
3. Heard Sri J.V. Prasad, learned standing counsel for the appellant and Sri Y. Ratnakar, learned counsel for the respondent.
4. The only dispute is about the value of the building constructed by the respondent firm. The respondent furnished its value at Rs. 23,75,000. The particulars thereof were mentioned in the books of account. The Assessing Officer could have doubted the value of the building, if only he did not believe the books of account or rejected them. However, straightaway, he referred the matter to the valuer. The report was taken into account and the difference of the amount was treated as unexplained investment.
5. The Commissioner (Appeals) made an observation that no amount could have been added as unexplained investment, unless the books of account were doubted or rejected. He impliedly disapproved the report of the Valuation Officer. However, the matter was remanded for fresh exercise in this behalf. It is in this context that the respondent filed an appeal before the Tribunal canvassing the correctness of the order passed by the Commissioner (Appeals) and the appeal was allowed.
6. The books of account maintained by an assessee have their own significance and importance in the context of the assessment under the Act. It is on account of the availability of the books of account, that the assessee is relieved from the burden of maintaining the other evidence. An Assessing Officer is conferred with the power to satisfy himself about the correctness of the books of account. In a given case, if they are found to be not reliable, he can make an observation to that effect and undertake his own exercise, to arrive at the conclusion about the income and expenditure of the assessee.
7. Even the Commissioner (Appeals) was of the view that the books of account commended their own acceptability and any addition of amount towards unexplained investment could have been done only after verification from the books. That very observation, if not principle, cuts into the justification for referring the matter to the Valuation Officer. The reason is that it is only when the Assessing Officer did not take the contents of the books of account, on their face value, that he could have resorted to an independent valuation. It is here, that the Tribunal maintained the subtle distinction and held that even before ordering the valuation of any property by independent valuer in respect of an assessee, who maintained books of account, the Assessing Officer must, as a first step, express his lack of confidence in the books of account. That not having been done in the instant case, the very reference to the Valuation Officer cannot be sustained in law.
8. In Sargam Cinema v. CIT [2010] 328 ITR 513/[2011] 197 Taxman 203 (SC), the hon'ble Supreme Court held that the assessing authority cannot refer the matter to a Departmental Valuation Officer unless the books of account maintained by the assessee were rejected or disbelieved. The same was followed by the Punjab and Haryana High Court in Nirpal Singh v. CIT [2013] 359 ITR 398 (P&H).
9. Though the Tribunal did not take note of any precedents, obviously because they were not cited, the view taken by it accords with the principle laid down by the hon'ble Supreme Court. Added to that, the assessee-firm is said to have been wound up in the year 1992 itself.
10. Though section 142A of the Act was amended in the year 2004 with retrospective effect from 1972, we find it difficult to sustain the exercise undertaken by the Assessing Officer on the touch stone of that provision. Viewed from any angle, we do not find any merits in the appeal.
11. The appeal is accordingly dismissed. There shall be no order as to costs.
12. Miscellaneous petitions, if any, filed in this appeal shall also stand disposed of.
JYOTI 

*In favour of assessee.
IT : Where assessee in pursuance of contract awarded by NDMC for construction of Bus Queue Shelters (BQS), entered into manufacturing agreement with third party for manufacture and installation of BQS and also made advance payment, assessee's business could be said to commence in relevant year and, therefore, assessee's claim for deduction of expenses could not be rejected on ground that same were in nature of pre-operative expenses
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R.S. SYAL, ACCOUNTANT MEMBER 
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[ASSESSMENT YEAR 2007-08] 
SEPTEMBER  8, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Commencement of business) - Assessment year 2007-08 - Whether where assessee in pursuance of contract awarded by NDMC for construction of Bus Queue Shelters (BQS), entered into manufacturing agreement with third party for manufacture and installation of BQS and also made advance payment, assessee's business could be said to commence in relevant year and, therefore, assessee's claim for deduction of expenses could not be rejected on ground that same were in nature of pre-operative expenses - Held, yes [Para 12] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was incorporated to carry on the business of out of home advertisement, consisting of street furniture such as advertising on bus shelters, public utilities, parking lots, etc.

	■ 
	 
	The assessee was awarded its first contract by NDMC in March, 2006 for construction of 197 Bus Queue Shelters (BQSs) on Build-Operate-Transfer (BOT) basis.

	■ 
	 
	As per this contract, the assessee was required to undertake preliminary investigations, study, design, finance, construct, operate and maintain BQSs at its own cost. In consideration, the assessee was allowed to commercially exploit the space allotted in these BQSs by means of display of advertisement etc. for a period of 15 years.

	■ 
	 
	During relevant year, the assessee claimed deduction of certain amount as business expenditure.

	■ 
	 
	The Assessing Officer accepted such expenditure as of the revenue nature but refused to allow deduction on the ground that the business of the assessee had not commenced.

	■ 
	 
	In reaching said conclusion about the non-commencement of business, the Assessing officer held that the business would commence only when the BQSs would be ready for providing space for advertisement to the assessee, being the very reason for which the assessee-company entered into an agreement with the NDMC.

	■ 
	 
	The Commissioner (Appeals) confirmed disallowance made by the Assessing Officer.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	Section 3 defining 'Previous year' provides, inter alia, that in the case of a business or profession, newly set up, the previous year shall be the period beginning with 'the date of setting up of the business' ending with the said financial year. Here it is significant to take note of the charging section 4, which states that the income-tax shall be charged for any assessment year in respect of the total income of the 'previous year' of every person.

	■ 
	 
	On a conjoint reading of these sections, it clearly emerges that the income of a newly set up business is calculated, starting with the date of setting up and ending with the financial year. The relevant point to be highlighted is that the previous year in the case of a newly set up business, or in other words, the starting point of taxability of income or allowability of deduction, is the 'setting up of the business' and not the commencement of business. [Para 5]

	■ 
	 
	There can be broadly three stages in making a business operational, viz., (i) up to the setting up of business; (ii) post setting up but before commencement of business ; and (iii) commencement of business and thereafter. Setting up of a business refers to a situation in which the business is ready to discharge the functions for which it is set up. Pre-setting up would mean doing of all the necessary things culminating into the attainment of the stage of 'ready to discharge' functions. In the case of a manufacturing unit, the setting up would mean installing all the necessary machines etc. for manufacture. 

	■ 
	 
	Pre-setting up would mean the phase during which the place for business is acquired, machinery purchased and then finally installed, so that the stage of setting up of business is attained, namely, ready for starting the manufacturing activity. In the case of a trader, setting up of a business means the stage up to which the place of business is acquired and the things necessary to start trading, are done. Similarly, in the case of a building contractor, setting up of the business would mean that the contractor has obtained all the necessary tools and equipments necessary for carrying on construction activity. 

	■ 
	 
	The sum and substance of the setting up of a business is to fully gear up for undertaking the work for which the business is to be carried on and reaching a stage when such the business activity can be carried on the blow of a whistle. [Para 6]

	■ 
	 
	The third stage is the actual commencement of business. This stage simply means taking a first step in the doing of the overall income producing activity. In the case of a manufacturing unit, this stage would come when raw material etc. is procured for the start of actual manufacturing. A trader can be said to have commenced his business on purchasing material to be sold to the customers. Similarly, a building contractor can be said to have commenced his business when he undertakes the actual contract work pursuant to the award of contract. 

	■ 
	 
	The second stage can be termed normally as a waiting period between the 'ready to start' phase and the actual starting of business. Thus, it is evident that the third stage of commencement of business can either coincide with the doing of work in the actual execution of order received from customers for sale or provision of services etc. or even prior to that when the businessman purchases or manufactures the goods for sale, without there being any advance order. [Para 7]

	■ 
	 
	It is relevant to note that the assessee formally signed contract with the NDMC on 8-3-2006, which falls in the preceding year. On 30-3-2006, the assessee entered into manufacturing agreement with 'U' Ltd. for manufacture and installation of BQSs and also made advance payment. In the preceding year itself, the assessee arranged for credit facility and obtained overdraft limit as well as term loan. A security deposit of Rs. 1 crore was paid to NDMC under the contract. All these activities took place in the preceding year. The authorities below have made out a case that the business would commence only when BQSs are ready for providing the space to the assessee for advertisement, being the source of its income.

	■ 
	 
	There is a basic fallacy in the appreciation of the concept of setting up of business. It has been noticed above that the business of a building contractor is set up on his having all the necessary tools and equipments ready to take up the construction activity. Only when he gets construction contract and takes the first step in the direction of doing the construction activity, he commences his business. It cannot be said that the business of the contractor has not been set up till the construction work, undertaken pursuant to contract, goes on. 

	■ 
	 
	If such construction is done by the contractor for and on behalf of or for the benefit of some third party, who has to install a manufacturing unit in it, the business of such third party may be in the process of setting up during the period of construction. But, insofar as the contractor is concerned, his business commenced when he took steps in undertaking this construction activity. The contractor, in such circumstances, does not do the construction activity in order to set up his business, but to execute the contract awarded to him, which pre-supposes the commencement of his business, being the third stage. [Para 8]

	■ 
	 
	Coming back to the facts of the case, the assessee was given contract in the preceding year. Not only that, the assessee started the execution of contract in the preceding year itself by taking steps, such as, entering in to manufacturing agreement with a third person for manufacture and installation of BQSs on making advance payment. One can say that the project of NDMC for construction of BQSs was not set up, but insofar as the assessee is concerned, it had certainly commenced its business with the execution of contract awarded by NDMC. 

	■ 
	 
	The authorities below have tagged the setting up of business with the provision of space for advertisement by NDMC. This is certainly a post commencement business stage of the assessee. Such an event would mark the generation of actual income on commencement of business and cannot be construed as the setting up of business. The assessee's business was set up when it prepared itself for undertaking the activity of building BQSs on receipt of contract from NDMC. It cannot be related to the completion of construction of BQSs.

	■ 
	 
	As the setting up of the business was over in the preceding year, at the maximum, on entering into manufacturing agreement for manufacture and installation of BQSs on 30-3-2006, it can be said that not only the business of the assessee was set up but had also commenced in the instant year. As section 3 read with section 4 refers to the starting of previous year from the date of setting up of a new business, there is no hesitation in holding that the business stood already set up in the preceding year and as such there can be no question of canvassing a view that the business would be set up in a subsequent year when BQSs would be ready for providing space to the assessee for advertisement. [Para 9]

	■ 
	 
	In view of the foregoing discussion, the assessee's claim is accepted that the business was set up in the preceding year. [Para 11]

	■ 
	 
	In so far as the claim for deduction is concerned, it as an admitted position that the Assessing Officer also held such expenditure to be of revenue nature, but, still disallowed as, in his opinion, it was incurred before the commencement of the business and, hence, was in the nature of pre-operative expenses. In view of decision on the setting up of the business in the preceding year, all the revenue expenses incurred during the year become eligible for deduction. As the nature of such expenses, being that of the revenue, has not been disputed by the Assessing Officer, the impugned order on this issue is reversed. [Para 12]

	■ 
	 
	In the result, the appeal is allowed. [Para 13]


CASES REFERRED TO
 
CIT v. ESPN Software India (P.) Ltd. [2009] 184 Taxman 452/[2008] 301 ITR 368 (Delhi) (para 10), CIT v. Samsung India Electronics Ltd. [2013] 356 ITR 354/218 Taxman 66/37 taxmann.com 239 (Delhi) (para 10) and Western India Vegetable Products Ltd. v. CIT [1954] 26 ITR 151 (Bom.) (para 10).
K.M. Gupta, Advocate and Karan K., CA for the Appellant. Ms. Sulekha Verma, CIT, DR for the Respondent.
ORDER
 
R.S. Syal, Accountant Member - This appeal by the assessee is directed against the order passed by the CIT(A) on 09.12.2010 in relation to the assessment years 2007-08.
2. Ground nos. 3 and 5 to 7 of the appeal are dismissed as not pressed by the ld. AR.
3. The only issue which survives in the remaining grounds is against the refusal to allow deduction of the expenses of Rs. 3,17,91,180/-, on the reasoning that the business of the assessee had not commenced during the previous year relevant to the assessment year under consideration.
4. Briefly stated, the facts of the case are that the assessee was incorporated in April, 2005 to carry on the business of out of home advertisement, consisting of street furniture (such as advertising on bus shelters, public utilities, parking lots, etc.) bill boards and transportation (such as advertisement in airports, railway stations, etc.). The assessee was awarded its first contract by New Delhi Municipal Corporation (NDMC) in March, 2006 for construction of 197 Bus Queue Shelters (BQSs) on Build-Operate- Transfer (BOT) basis. As per this contract, the assessee was required to undertake preliminary investigations, study, design, finance, construct, operate and maintain BQSs at its own cost. In consideration, the assessee was allowed to commercially exploit the space allotted in these BQSs by means of display of advertisement etc. for a period of 15 years. During the said period of 15 years, the title and other rights in BQSs were to vest in NDMC. During the year under consideration, the assessee claimed deduction for a sum of Rs. 18,36,62,148/- incurred in discharge of its obligations under the NDMC contract. Such expenditure was of capital nature. Here, we want to make it clear that the AO made disallowance of Rs. 18.36 Crore by treating it as capital expenditure, against which the assessee is not aggrieved inasmuch as it has not pressed ground no. 3 on this issue. The second expenditure amounting to Rs. 3,17,91,180/- was incurred and claimed by the assessee as deductible. The AO accepted such expenditure as of the revenue nature but refused to allow deduction on the ground that the business of the assessee had not commenced. In reaching this conclusion about the non-commencement of business, the AO held that the business would commence only when the BQSs would be ready for providing space for advertisement to the assessee, being the very reason for which the assessee company entered into an agreement with the NDMC. This resulted into disallowance of Rs. 3.17 crore. The ld. CIT(A) upheld the assessment order. The assessee is aggrieved against treating the business as not set up and consequently not allowing deduction for this revenue expenditure.
5. We have heard the rival submissions and perused the relevant material on record. Section 3 of the Income-tax Act, 1961 (hereinafter also called 'the Act') defining "Previous year' provides, inter alia, that in the case of a business or profession, newly set up, the previous year shall be the period beginning with 'the date of setting up of the business' ending with the said financial year. Here it is significant to take note of the charging section 4, which states that the income-tax shall be charged for any assessment year in respect of the total income of the 'previous year' of every person. On a conjoint reading of these sections, it clearly emerges that the income of a newly set up business is calculated, starting with the date of setting up and ending with the financial year. The relevant point to be highlighted is that the previous year in the case of a newly set up business, or in other words, the starting point of taxability of income or allowability of deduction, is the 'setting up of the business' and not the commencement of business.
6. There can be broadly three stages in making a business operational, viz., (i) up to the setting up of business; (ii) post setting up but before commencement of business ; and (iii) commencement of business and thereafter. Setting up of a business refers to a situation in which the business is ready to discharge the functions for which it is set up. Pre-setting up would mean doing of all the necessary things culminating into the attainment of the stage of 'ready to discharge' functions. In the case of a manufacturing unit, the setting up would mean installing all the necessary machines etc. for manufacture. Pre-setting up would mean the phase during which the place for business is acquired, machinery purchased and then finally installed, so that the stage of setting up of business is attained, namely, ready for starting the manufacturing activity. In the case of a trader, setting up of a business means the stage up to which the place of business is acquired and the things necessary to start trading, are done. Similarly, in the case of a building contractor, setting up of the business would mean that the contractor has obtained all the necessary tools and equipments necessary for carrying on construction activity. The sum and substance of the setting up of a business is to fully gear up for undertaking the work for which the business is to be carried on and reaching a stage when such the business activity can be carried on the blow of a whistle.
7. The third stage is the actual commencement of business. This stage simply means taking a first step in the doing of the overall income producing activity. In the case of a manufacturing unit, this stage would come when raw material etc. is procured for the start of actual manufacturing. A trader can be said to have commenced his business on purchasing material to be sold to the customers. Similarly, a building contractor can be said to have commenced his business when he undertakes the actual contract work pursuant to the award of contract. The second stage can be termed normally as a waiting period between the 'ready to start' phase and the actual starting of business. Thus it is evident that the third stage of commencement of business can either coincide with the doing of work in the actual execution of order received from customers for sale or provision of services etc. or even prior to that when the businessman purchases or manufactures the goods for sale, without there being any advance order.
8. Now, let us examine the facts of the case to determine if the business was set up in the instant year. In this regard, it is relevant to note that the assessee formally signed contract with the NDMC on 08.03.2006, which falls in the preceding year. On 30.3.2006, the assessee entered into manufacturing agreement with Uttam Sucrotech International Pvt. Ltd. for manufacture and installation of BQSs and also made advance payment. In the preceding year itself, the assessee arranged for credit facility and obtained overdraft limit as well as term loan. A security deposit of Rs. 1 crore was paid to NDMC under the contract. All these activities took place in the preceding year. The authorities below have made out a case that the business would commence only when BQSs are ready for providing the space to the assessee for advertisement, being the source of its income. In our considered opinion, there is a basic fallacy in the appreciation of the concept of setting up of business. It has been noticed above that the business of a building contractor is set up on his having all the necessary tools and equipments ready to take up the construction activity. Only when he gets construction contract and takes the first step in the direction of doing the construction activity, he commences his business. It cannot be said that the business of the contractor has not been set up till the construction work, undertaken pursuant to contract, goes on. If such construction is done by the contractor for and on behalf of or for the benefit of some third party, who has to install a manufacturing unit in it, the business of such third party may be in the process of setting up during the period of construction. But, insofar as the contractor is concerned, his business commenced when he took steps in undertaking this construction activity. The contractor, in such circumstances, does not do the construction activity in order to set up his business, but to execute the contract awarded to him, which pre-supposes the commencement of his business, being the third stage.
9. Again coming back to the facts of the extant case, we find that the assessee was given contract in the preceding year. Not only that, the assessee started the execution of contract in the preceding year itself by taking steps, such as, entering in to manufacturing agreement with a third person for manufacture and installation of BQSs on making advance payment. We can say that the project of NDMC for construction of BQSs was not set up, but insofar as the assessee is concerned, it had certainly commenced its business with the execution of contract awarded by NDMC. The authorities below have tagged the setting up of business with the provision of space for advertisement by NDMC. This is certainly a post commencement business stage of the assessee. Such an event would mark the generation of actual income on commencement of business and cannot be construed as the setting up of business. In our considered opinion, the assessee's business was set up when it prepared itself for undertaking the activity of building BQSs on receipt of contract from NDMC. It cannot be related to the completion of construction of BQSs. As the setting up of the business was over in the preceding year, at the maximum, on entering into manufacturing agreement for manufacture and installation of BQSs on 30.03.2006, we hold that not only the business of the assessee was set up but had also commenced in the instant year. As section 3 read with section 4 refers to the starting of previous year from the date of setting up of a new business, we have no hesitation in holding that the business stood already set up in the preceding year and as such there can be no question of canvassing a view that the business would be set up in a subsequent year when BQSs would be ready for providing space to the assessee for advertisement.
10. Our view is fortified by certain decisions relied on by the ld. AR to buttress his proposition. In CIT v. ESPN Software India (P.) Ltd. [2009] 184 Taxman 452/[2008] 301 ITR 368 (Delhi), the assessee acquired license from its parent company on 15.8.95 to sub-license ESPN services for distribution of programmes in India. By virtue of the licence, the assessee entered into an agreement on 01.10.95 with a company and appointed it as the sole distributor for ESPN programmes in India. Certain expenses were incurred which were claimed as deduction. The AO opined that the business of the assessee did not commence during the relevant year and treated all expenses as having been incurred prior to commencement of business. The Tribunal held that the business was set up on 15.08.95 on the date of acquiring of licence from its parent company. The Hon'ble High Court upheld the view taken by the Tribunal. In CIT v. Samsung India Electronics Ltd. [2013] 356 ITR 354/218 Taxman 66/37 taxmann.com 239 (Delhi), it has been held by the Hon'ble Delhi High Court that a business is set up when it is established and is ready to commence business. The Hon'ble Bombay High Court in Western India Vegetable Products Ltd. v. CIT [1954] 26 ITR 151 has held that the first purchase of raw material should be considered as the date of setting up of the business.
11. In view of the foregoing discussion, we accept the assessee's claim on this issue and hold that the business was set up in the preceding year.
12. In so far as the claim for deduction of Rs. 3.17 crore is concerned, it is seen as an admitted position that the AO also held such expenditure to be of revenue nature, but, still disallowed as, in his opinion, it was incurred before the commencement of the business and, hence, was in the nature of pre-operative expenses. In view of our decision on the setting up of the business in the preceding year, all the revenue expenses incurred during the year become eligible for deduction. As the nature of such expenses, being that of the revenue, has not been disputed by the AO, we reverse the impugned order on this issue and direct the granting of deduction for a sum of Rs. 3.17 crore.
13. In the result, the appeal is partly allowed in the above terms.
SUNIL 

*In favour of assessee.
IT : For issuing TDS certificate belatedly under a bona fide belief that a consolidated TDS certificate was to be issued to deductees after closing of relevant financial year, no penalty was to be levied
■■■
[2014] 51 taxmann.com 247 (Gujarat) 
HIGH COURT OF GUJARAT
Commissioner of Income-tax (TDS)
v.
Excel Industries Ltd.*
MS. HARSHA DEVANI AND MS. SONIA GOKANI, JJ. 
TAX APPEAL NOS. 931 & 932 OF 2014†
SEPTEMBER  8, 2014 
Section 203, read with section 272, of the Income-tax Act, 1961 and rule 31 of the Income-tax Rules, 1962 - Deduction of tax at source - Certificate for tax deducted (Penalty u/s 272A)- Assessee, a deductor, was not aware of amendments made in Rule 31 - He, following old provision, was under a bona fide belief that a consolidated TDS certificate was to be issued to deductees after closing of relevant financial year - Whether impugned penalty order passed under section 272A(2)(g) for late issuance of TDS certificate was to be set aside - Held, yes [Para 7] [In favour of assessee] 
FACTS
 
	■ 
	 
	For the relevant assessment years, penalty orders under section 272A(2)(g) came to be passed by the Assessing Officer for late issuance of TDS certificate.

	■ 
	 
	The Commissioner (Appeals) as well as the Tribunal set aside penalty order.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	As can be seen from the order passed by the Assessing Officer under section 272A(2) read with section 272A(3)(c), penalty has been imposed for each day of delay in issuance of the TDS certificate. The Commissioner (Appeals) upon appreciating the material on record has found that there was a reasonable cause for delay of issue of TDS certificates since the forms were new and were not readily available. The tax deducted at source had been paid in time and the necessary returns had been duly filed in time.

	■ 
	 
	No loss of revenue had occurred on account of late issuance of TDS certificates and that none of the contractors/deposit holders had raised any grievance on account of late receipt of TDS certificates. Keeping in view the above facts, the Commissioner (Appeals) found that the default was merely technical or venial in nature and therefore, no penalty ought to have been levied. 

	■ 
	 
	As can be seen from the impugned order, the Tribunal was of the opinion that the default in question had been committed by the assessee under a bona fide belief that the certificates in question were required to be issued after the closing of the relevant financial years and hence, a consolidated certificate was issued to the deductee. According to the Tribunal, instead of holding that the default was merely technical or venial in nature, the failure on the part of the assessee was because of a reasonable cause. Placing reliance on the provisions of section 273B, the Tribunal held that no penalty was imposable on the assessee under section 272A (2)(g). [Para 5]

	■ 
	 
	From the findings recorded by the Tribunal, it appears that rule 31 of the Income-tax Rules, 1962 which prescribes that a certificate of deduction of tax at source by any person deducting the tax shall be in Form 16, came to be substituted on a number of occasions and under the old provision, the requisite certificate was required to be issued by the revenue on an application by the deductor, but later on, that rule was substituted. Moreover, under the old rule, the requisite certificate was to be issued on a particular time period on each deduction of tax at source during one financial year.

	■ 
	 
	Having regard to the difficulty in compliance of rule 31 of 1962 rules, a provision was inserted that where more than one certificate is required to be furnished to a deductee during a financial year, then the person deducting the tax i.e., the deductor may, on a request from such payee/deductee, can issue within one month from the close of the financial year, a consolidated certificate of tax deducted during whole of such financial year.

	■ 
	 
	The Tribunal, accordingly, found that in view of frequent amendments in rule 31 of the Income-tax Rules, the assessee being a deductor was under a bona fide belief that the said provisions have been followed for the year under consideration. It is in the above backdrop that the Tribunal has upheld the order of the Commissioner (Appeals) deleting the penalty imposed by the Assessing Officer. [Para 6]

	■ 
	 
	In the aforesaid factual background it may be germane to refer to the provisions of section 273B which provides that notwithstanding anything contained in the provisions referred to therein (which include section 272A, no penalty shall be imposable on the person or the assessee, as the case may be, for any failure referred to in the said provisions, if he proves that there was reasonable cause for the said failure. As is apparent from the findings recorded by the Tribunal, which findings have not been dislodged by the appellant by showing any material to the contrary, the assessee has proved that there was a reasonable cause for the failure in complying with the provisions of section 272A(2)(g). Once reasonable cause has been established by the assessee, no penalty under section 271A(2)(g) could have been imposed on the assessee. The Tribunal was, therefore, wholly justified in upholding the deletion of penalty by the Commissioner (Appeals). [Para 7]

	■ 
	 
	In the absence of any infirmity in the impugned order passed by the Tribunal, the same does not give rise to any question of law, much less, a substantial question of law, so as to warrant interference. The appeals being devoid of merit are accordingly summarily dismissed. [Para 8]


CASES REFERRED TO
 
Hindustan Steel Ltd. v. State of Orissa [1972] 83 ITR 26 (para 2) and CIT v. Harsiddh Construction (P.) Ltd. [2000] 244 ITR 417/[2001] 118 Taxman 760 (Guj.) (para 2).
M.R. Bhatt, Sr. Advocate and Mrs. Mauna M. Bhatt, Advocate  for the Appellant. 
ORDER
 
Ms. Harsha Devani, J. - The appellant revenue, in both these appeals under section 260A of the Income-tax Act, 1961 [hereinafter referred to as, "the Act"] has called in question the common order dated 24th January 2014 passed by the Income Tax Appellate Tribunal, C-Bench, Ahmedabad [hereinafter referred to as "the Tribunal"] rendered in ITA No. 56 & 57/Ahd/2011, by proposing the following question, stated to be a substantial question of law.
"Whether the ITAT has substantially erred in law and on facts by deleting the penalty order passed under Section 272A (2)(g) of the Act of Rs.17,95,800/= ?"
2. The assessment years are 1993-94 are 1994-95. In these cases, penalty orders under section 272A[2](g) of the Act came to be made by the Assessing Officer for late issuance of TDS Certificate and he raised demands of Rs. 17,95,800/- and Rs. 49,09,700/- respectively. The assessee carried the matter in appeal before the Commissioner of Income-tax [Appeals] XXI, Ahmedabad, who allowed the appeals relying on the decision of the Supreme Court in case of Hindustan Steel Ltd. v. State of Orissa [1972] 83 ITR 26, as well as the decision of this court in case of CIT v. Harsiddh Construction (P.) Ltd. [2000] 244 ITR 417/[2001] 118 Taxman 760. The revenue carried the matter in appeal before the Tribunal, but did not succeed.
3. Mr. M.R Bhatt, Senior Advocate, learned counsel for the appellant submitted that the impugned order is erroneous inasmuch as the Tribunal has merely observed that because there are frequent changes in the relevant provision of the Act, the assessee had formed a bona fide belief that it was not required to issue the certificates in question within the prescribed period. It was argued that mere changes in the relevant statutory provisions can by no means be stated to be a valid reason for holding a bonafide belief on the part of the assessee and that the impugned order does give rise to a substantial question of law warranting interference in exercise of powers under section 260A of the Act.
4. As can be seen from the order passed by the Assessing Officer under section 272A(2) read with section 272A(3)(c) of the Act, penalty of Rs. 100/= per day has been imposed for each day of delay in issuance of the TDS certificate. The Commissioner (Appeals) upon appreciating the material on record has found that there was a reasonable cause for delay of issue of TDS certificates since the forms were new and were not readily available. The tax deducted at source had been paid in time and the necessary returns had been duly filed in time. No loss of revenue had occurred on account of late issuance of TDS certificates and that none of the contractors/deposit holders had raised any grievance on account of late receipt of TDS certificates. Keeping in view the above facts, the Commissioner (Appeals) found that the default was merely technical or venial in nature and therefore, no penalty ought to have been levied. Finding support from the observations of the Supreme Court in the case of Hindustan Steel Limited v. State of Orissa (supra), the Commissioner (Appeals) allowed the appeals and set-aside the orders of penalty.
5. As can be seen from the impugned order, the Tribunal was of the opinion that the default in question had been committed by the assessee under a bona fide belief that the certificates in question were required to be issued after the closing of the relevant financial years and hence, a consolidated certificate was issued to the deductee. According to the Tribunal, instead of holding that the default was merely technical or venial in nature, the failure on the part of the assessee was because of a reasonable cause. Placing reliance on the provisions of section 273B of the Act, the Tribunal held that no penalty was imposable on the assessee under section 272A (2)(g) of the Act.
6. From the findings recorded by the Tribunal, it appears that rule 31 of the Income Tax Rules, 1962 which prescribes that a certificate of deduction of tax at source by any person deducting the tax shall be in Form 16, came to be substituted on a number of occasions and under the old provision, the requisite certificate was required to be issued by the Revenue Department on an application by the deductor, but later on, that rule was substituted. Moreover, under the old rule, the requisite certificate was to be issued on a particular time period on each deduction of tax at source during one financial year. Having regard to the difficulty in compliance of rule 31 of the above rules, a provision was inserted that where more than one certificate is required to be furnished to a deductee during a financial year, then the person deducting the tax i.e., the deductor may, on a request from such payee/deductee, can issue within one month from the close of the financial year, a consolidated certificate of tax deducted during whole of such financial year. The Tribunal, accordingly, found that in view of frequent amendments in rule 31 of the Income-tax Rules, the assessee being a deductor was under a bona fide belief that the said provisions have been followed for the year under consideration. It is in the above backdrop that the Tribunal has upheld the order of the Commissioner (Appeals) deleting the penalty imposed by the Assessing Officer.
7. In the aforesaid factual background it may be germane to refer to the provisions of section 273B of the Act which provides that notwithstanding anything contained in the provisions referred to therein (which include section 272A of the Act), no penalty shall be imposable on the person or the assessee, as the case may be, for any failure referred to in the said provisions, if he proves that there was reasonable cause for the said failure. As is apparent from the findings recorded by the Tribunal, which findings have not been dislodged by the appellant by showing any material to the contrary, the assessee has proved that there was a reasonable cause for the failure in complying with the provisions of section 272A [2](g) of the Act. Once reasonable cause has been established by the assessee, no penalty under section 271A(2)(g) of the Act could have been imposed on the assessee. The Tribunal was, therefore, wholly justified in upholding the deletion of penalty by the Commissioner (Appeals).
8. In the absence of any infirmity in the impugned order passed by the Tribunal, the same does not give rise to any question of law, much less, a substantial question of law, so as to warrant interference. The appeals being devoid of merit are accordingly summarily dismissed.
SUNIL 

*In favour of assessee.
†Arising out of order of Tribunal in ITA Nos. 56 & 57 (Ahd.) of 2011, dated 24-1-2014. 
IT: There can be no business income from cutting trees of spontaneous growth in tea graden and using wood for own consumption
■■■
[2015] 54 taxmann.com 29 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Coimbatore
v.
Peria Karamalai Tea & Produce Co. Ltd.*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
T.C.A. NO. 728 OF 2014†
SEPTEMBER  8, 2014 
Section 28(i), read with section 143, of the Income-tax Act, 1961 - Business income - Chargeable as (Trees of spontaneous growth) - Tribunal, noted that business of assessee was growing and producing tea and there was no intention to generate revenue from sale of trees, grown in tea garden - Tribunal concluded that cutting of trees, leaving stump as required by condition imposed by forest department was not for generating income out of trees, but for felling of wood for own consumption - Tribunal re-affirmed view that it was not a case of business income - Whether no question of law, arose for consideration in instant appeal - Held, yes [Para 6][In favour of assessee] 
CASE REVIEW 
 
A.K.T.K.M. Vishnudatta Antharjanam v. Commissioner of Agricultural Income-tax [1970] 78 ITR 58 (SC) (para 5) and CIT v. Ambat Echukutty Menon [1979] 120 ITR 70/2 Taxman 293 (SC) (para 5) followed.
CASES REFERRED TO
 
A.K.T.K.M. Vishnudatta Antharjanam v. Commissioner of Agricultural Income-tax [1970] 78 ITR 58 (SC) (para 2) and CIT v. Ambat Echukutty Menon [1979] 120 ITR 70/2 Taxman 293 (SC) (para 3).
T.R. Senthilkumar  for the Appellant. 
JUDGMENT 
 
R. Sudhakar, J. - This appeal is preferred by the Revenue against the order dated 11.06.2013, passed by the Appellate Tribunal, in ITA No.2310/Mds/2012.
2. The respondent/assessee is engaged in the business of manufacturing of tea and growing of cardamom and pepper. The respondent assessee filed return of income for the assessment year 2009-2010, which was taken up for scrutiny. The Assessing Officer while completing the assessment of income under Section 143 (3) of the Income Tax Act, vide assessment order dated 27.12.2011 made an addition of Rs.37,07,500 on account of income from sale of trees and not as income from business, besides other issues, of which this Court is not concerned. The assessee preferred an appeal to the Commissioner of Income Tax (Appeals), who allowed the appeal of the assessee and deleted the addition of Rs.37,07,500/= made by the Assessing Officer on account of income from sale of trees in the tea garden. The Commissioner of Income Tax (Appeals) relied upon the judgment of the Supreme Court in A.K.T.K.M. Vishnudatta Antharjanam v. Commissioner of Agricultural Income Tax [1970] 78 ITR 58, where it has been held that felling of trees is outside the purview of business income. Against the order of the Commissioner of Income Tax (Appeals), the Revenue preferred appeal to the Tribunal.
3. The Tribunal was of the view that the assessee was not felling trees for the sale of wood to any outsider for generating income and the fact that the cut trees are used for own consumption is admitted by the Revenue. The Assessing Officer, in his order, has categorically stated that the wood cut from the tree is used by the company as fire-wood. The Tribunal, taking note of the business of the assessee, which is growing and producing tea and there being no intention to generate revenue from the sale of trees, came to the conclusion that the cutting of trees, leaving the stump as required by the condition imposed by the forest department is not for generating income out of the trees, but for felling of the wood for own consumption. The Tribunal further relied upon the judgment of the Supreme Court in CIT v. Ambat Echukutty Menon [1979] 120 ITR 70/2 Taxman 293 to reaffirm the view that it is not a case of business income. Aggrieved against the said order of the Tribunal, the Revenue is before this Court by filing the present appeal.
4. Heard Mr. Senthilkumar, learned standing counsel appearing for the appellant and perused the documents as also the orders of the Commissioner of Income Tax (Appeals) and the Tribunal available on record.
5. On a perusal of the documents placed before this Court, it is evident that while the Commissioner of Income Tax (Appeals) based his findings on the judgment of the Supreme Court in Vishnudatta Antharjanam's case (supra), the Tribunal has arrived at the findings on the basis of the judgment of the Supreme Court in Ambat Echukutty Menon's case (supra). There is no quarrel about the law laid down by the Supreme Court in the above referred two decisions. This Court, on facts, finds that there is no error in the order of the Tribunal warranting interference at the hands of this Court as the abovesaid judgments of the Supreme Court is clearly applicable to the facts of the present case.
6. Accordingly, this Court finds that there is no question of law, much less substantial question of law that arises for consideration in this appeal. The appeal, being devoid of merits, is accordingly dismissed.
SB 

*In favour of assessee.
†Arising out of order of Tribunal in IT Appeal No. 2310/Mds/ 2012, dated 11-6-2013. 
IT: Where Tribunal determined fair market value of land inherited by assessee before 1-4-1981 by considering document of 1984 in respect of nearby land and after allowing certain deductions, no interference was required with such determination
■■■
[2015] 54 taxmann.com 310 (Madras) 
HIGH COURT OF MADRAS
S.H. Syed Sultan
v.
Income-tax Officer, Ward II (5), Coimbatore*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
TAX CASE (APPEAL) NOS. 118 & 119 OF 2014 
M.P. NO. 1 OF 2014†
SEPTEMBER  8, 2014 
Section 49 of the Income-tax Act, 1961 - Capital gains - Cost with reference to certain modes of acquisition (Inheritance) - Assessment years 2009-10 and 2011-12 - On 2-2-1981, assessee inherited certain land, part of which was sold during assessment year 2009-10 and remaining in assessment year 2011-12 - While calculating capital gains assessee had adopted fair market value at Rs. 47, 410 per cent as on 1-4-1981 for calculation of indexed cost of acquisition of property sold - Commissioner (Appeals) fixed fair market value at Rs. 1200 per cent - Tribunal, however, considered document of 1984 in respect of nearby land which showed fair market value at Rs. 8,393 and allowing certain deductions for three years period, fixed fair market value at Rs. 5,000 - Whether determination of Tribunal warranted any modification or interference - Held, no [Para 12][In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee inherited 51 cents of land as on 2-2-1981. He sold part of land to one 'H' on 16-9-2008 at the rate of Rs. 3.75 lakhs. In next year again he sold the remaining land to same 'H' at the same rate. While computing long-term capital gain assessee had adopted the fair market value at Rs. 47,410 per cent as on 1-4-1981 for the calculation of the indexed cost of acquisition of the property sold.

	■ 
	 
	The Assessing Officer, however, adopted the value of Rs. 300 per cent as per the details available in Sub-Registrar's record as on 1-4-1981, as against the value of Rs. 47,410 adopted by the assessee.

	■ 
	 
	On appeal, the Commissioner (Appeals) determined the fair market value at Rs. 1200 per cent.

	■ 
	 
	On second appeal, the Tribunal determined the fair market value of land at Rs. 5000 per cent.

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	There is absolutely no basis for the claim made by the assessee for determining the fair market value. The documents produced before the Assessing Officer clearly show that the guideline value as on 1-4-1981 is Rs. 300 per cent. Before the Commissioner (Appeals), the document of the year 1984 was submitted and based on that the Commissioner (Appeals) fixed the fair market value at Rs. 1,200 per cent. The Tribunal has fixed the same at Rs. 5,000 per cent, however, without any discussion. However the document dated 14-2-1984 in respect of nearby plot correctly shows the fair market value at Rs. 8,393 and the Tribunal after allowing certain deductions for the three year period, i.e., the difference between the date of acquisition by the assessee, namely, 2-2-1981 and till the date of the noted document, came to a conclusion that Rs. 5,000 should be fair market price. Such a determination by the Tribunal does not warrant any further modification or interference. [Para 12]

	■ 
	 
	Hence, the appeals stand dismissed. [Para 13]


L. Mouli  for the Appellant. T.R. Senthil Kumar, Standing Counsel  for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The above Tax Case (Appeals) are filed at the instance of the assessee as against the orders of the Income Tax Appellate Tribunal for the assessment years 2009-10 and 2011-12 raising the following substantial questions of law:
	"(a)
	 
	Whether the Income Tax Appellate Tribunal is correct in adopting fair market value at Rs.5,000/- per cent only on assumption and without evidence?

	(b)
	 
	Whether the Income Tax Appellate Tribunal is correct in holding that there was no sale transaction nearer to assessee's property by not considering the documentary evidences produced by the assessee?"


2. The brief facts are as follows:
On 02.02.1981, the appellant - assessee inherited 51 cents of land situated at S.F.No.141 (Part) Palakkad - Pollachi Main Road, Kurichi Village, Coimbatore. On 16.09.2008, the appellant sold 20 cents of land out of 51 cents to one Hasan Kutty at the rate of Rs.3.75 lakhs per cent, totalling to Rs.75.00 lakhs. The assessee filed return of income for the assessment year 2009-10 declaring total income at Rs.9,70,480/- after making a claim of Rs.65,18,524/- as deduction against the column "Deduction 54/54B/54D/54EC/54F/54G/ 54GA of the Income Tax Act". On 13.4.2010, again the appellant sold the remaining 30.72 cents to the same Hasan kutty at the rate of Rs.3.75 lakhs per cent, totalling to Rs.1,15,20,000/-. For the assessment year 2011-2012, the assessee filed return of income declaring total income of Rs.6,64,747/- after claiming indexed cost of acquisition at Rs.1,03,55,253/- and expenditure on transfer at Rs.5,00,000/-.
3. For the assessment year 2009-10, the assessee was asked to produce the copy of the sale deeds and evidence for claim of deduction of Rs.65,18,524/-. In response to the notice issued by the authority, the assessee produced a letter dated 14.10.2010 of the Sub-Registrar, Coimbatore showing the guideline value as of 01.04.1981 at Rs.300/- per cent for S.F.No.141/12. Time was given to the assessee for furnishing objections till 24.10.2011, since there was no objection or any evidence for the claim of deduction as above was filed.
4. Since the assessee did not file any objection, the Assessing Officer determined fair market value as per the guideline value as on 01.04.1981, namely, period of inheritance of the property by the assessee, at Rs.300/-per cent and allowed the deduction as therein.
5. For the assessment year 2010-11, the assessee was asked to furnish the computation of Long Term Capital Gains and evidence for claim of expenditure on transfer. The assessee had produced a copy of the computation statement, wherein the assessee had adopted the fair market value at Rs.47,410/- per cent as on 1.4.1981 for the calculation of the indexed cost of acquisition of the property sold. In support of this, the assessee furnished a copy of the document executed by one Mrs. Johara Banu in favour of Mr. R. Dhandabani in the District Registrar's Office at Coimbatore on 12.9.1983. The Assessing Officer after perusing the documents came to the conclusion that the document produced by the assessee for adopting the fair market value is in respect of the property situated in different locality. Hence, the Assessing Officer adopted the value of Rs.300/- per cent as per the details available in Sub-Registrar's record as on 1.4.1981, as against the value of Rs.47,410/- adopted by the assessee.
6. Aggrieved by the orders of the Assessing Officer, the assessee filed appeals before the Commissioner of Income Tax (Appeals). For the assessment year 2009-10, the assessee produced a copy of the document showing the sale of property on 14.12.1984 in respect of S.F.No.165/1,Kuruchi Village. On consideration of the sale deeds, the Commissioner of Income Tax (Appeals), for the assessment year 2009-10 held as follows:
"6.2. I have perused the submissions made by the appellant and the order of the Assessing Officer. The Assessing Officer has taken the guide line value as per the Sub-Registrar's office as the value of the property on 1.4.1981 for SF No.141/1. The Assessing Officer has given an opportunity to the assessee to furnish his objections, if any, regarding adoption of the guide line value as on 1.4.1981 at Rs.300/- per cent. However, the assessee has not bothered to state his objections before the Assessing Officer. During the course of appellate proceedings, the appellant filed a document showing the sale of property on 14.12.1984 in SF No.165/1 at Kurichi village. The appellant submitted that the guide line value was fixed at Rs.23,985/- for 1303 sq.ft. In the submission made, the appellant stated that the fair market value would be more than the guide line value at least 5 to 7 times in those days. The appellant requested that the fair market value as on 1.4.1981 should be adopted at least Rs.30,000/- to Rs.40,000/- per cent. The submission made by the appellant is very vague without any basis. In his own submissions, the appellant submitted that the fair market value would be more than the guideline value at least by 5 to 7 times. Taking these into consideration, the property sold by him on 16.09.2008, the guide line value was Rs.56,68,000/- whereas the sale value was Rs.75 lacs. Taking all these factors into consideration, the Assessing Officer is directed to adopt the fair market value at Rs.1,200/- per cent. This ground of appeal is partly allowed."
7. For the assessment year 2011-12, the Commissioner of Income Tax (Appeals) following the order in the case of the appellant for the assessment year 2009-10, determined the fair market value at Rs.1,200/- per cent.
8. Aggrieved by the said orders, the assessee preferred further appeals before the Income Tax Appellate Tribunal.
9. The Tribunal, taking note of the original claim made by the assessee, the fair market value determined by the Assessing Officer, Commissioner of Income Tax (Appeals) and the plea of the assessee with regard to the fair market value of the land, determined the same at Rs.5,000/- per cent. The Tribunal, while disposing of the appeal, held as follows:
"13. We have heard both sides, perused the materials on record and gone through the orders of the authorities below. We find that in this case, the assessee had inherited the property, which was acquired before 01.04.1981. We also find from the assessment order that the assessee had entered into an agreement with Mr. Hasan Kutty of Palghat for the sale of his 51 cents of ancestral property at Aathupalam, Coimbatore. On 16.09.2008, out of the 51 cents of land at Aathupalam, 20 cents was sold to Mr. Hasan Kutty at the rate of Rs.3.75 lakhs per cent but the transaction was registered for a value of only Rs.38,00,000/- while the balance was received as on money in cash. Further, it was stated by the assessee that the balance 31 cents of land was also sold to him at the same rate of Rs.3.75 lakhs in April, 2010. It has been stated that the difference between the registered amount and the amount agreed upon as per agreement was received in cash prior to the registration and ultimately declared the total sale price of Rs.75.00 lakhs. According to the assessee, the fair market value for the purpose of calculation of cost of indexation as on 01.04.1981 should be at Rs.30,000/- to Rs.40,000/- per cent. However, the Assessing Office has adopted the guideline value as fair market value of the property at Rs.300/- per cents in the absence of any evidence furnished by the assessee, whereas the ld. CIT (Appeals), after considering the submissions of the assessee, has enhanced fair market value at Rs.1,200/- per cents. There was no sale transaction nearer to assessee's property. Keeping in view of the facts and circumstances, we direct the Assessing Officer to adopt the fair market value at Rs.5,000/- per cent and the ground raised on this issue is partly allowed for statistical purpose."
10. Aggrieved by the order of the Tribunal, the assessee is before this Court by filing the present Tax Case (Appeals).
11. Heard learned counsel appearing for the assessee and the learned standing counsel appearing for the Revenue and perused the materials placed before this Court.
12. Normally, we would expect the Revenue to challenge the order of the Tribunal on the fair market value. But in this case, the assessee apparently is stretching his claim further before this Court and has chosen to file these appeals, which we find as not justified. There is absolutely no basis for the claim made by the assessee for determining the fair market value. The documents produced before the Assessing Officer clearly shows that the guideline value as on 01.04.1981 is Rs.300/- per cent; before the Commissioner (Appeals), the document of the year 1984 was submitted and based on that the Commissioner of Income Tax (Appeals) fixed the fair market value at Rs.1,200 per cent. The Tribunal has fixed the same at Rs.5,000/- per cent, however, without any discussion. We find that the document dated 14.2.1984 in respect of S.F.No.165/1 at Kurichi Village correctly shows the fair market value at Rs.8,393/- and the Tribunal after allowing certain deductions for the three year period, i.e, the difference between the date of acquisition by the assessee, namely, 02.02.1981 and till the date of the noted document, to come to a conclusion that Rs.5,000/- should be fair market price. We find that such a determination by the Tribunal does not warrant any further modification or interference.
13. Accordingly, we find no question of law much less any substantial question of law arises for consideration in the above appeals. Hence, both the Tax Case (Appeals) stand dismissed. No costs. Consequently, M.P.No.1 of 2014 is closed.
VARSHA 

*In favour of revenue.
†Arising out of order of Tribunal in ITA Nos. 027 & 1778 (MDS) of 2013, dated 26-11-2013. 
IT : Where in order to prove genuineness of share transactions, assessee brought additional evidence such as personal details, PAN etc. of share applicants on record, Commissioner (Appeals) could not admit said evidence without giving Assessing Officer an opportunity to examine same on merits
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Section 68, read with section 251, of the Income-tax Act, 1961, read with rule 46A of the Income-tax Rules, 1962 - Cash credits (Share application money) - Assessment year 2006-07 - Whether where assessee in support of receipt of share application money, brought on record additional evidence such as personal details, PAN, details of bank accounts of applicants etc. in course of appellate proceedings, since Commissioner (Appeals) admitted said evidence without giving opportunity to Assessing Officer to examine same on merits, there was violation of sub-rule (3) of rule 46A and, thus, impugned order deleting addition was to be set aside - Held, yes [Para 8.3] [In favour of revenue/Matter remanded] 
FACTS
 
	■ 
	 
	During relevant year, the assessee received certain amount as share application money. The assessee furnished only a bare list of persons who had paid share application money. Neither any PAN details nor addresses or any other particulars of the share applicants were given.

	■ 
	 
	The Assessing Officer, thus, rejected assessee's explanation and added amount in question to assessee's taxable income under section 68.

	■ 
	 
	During the course of first appellate proceedings, the assessee filed additional evidence in the form of names and addresses of the share applicants, share application money, details of bank of the share applicants and the confirmations. It was requested that the same be admitted under rule 46A of 1962 Rules.

	■ 
	 
	The Commissioner (Appeals) having accepted the additional evidence, deleted the addition made by the Assessing Officer.

	■ 
	 
	On revenue's appeal :


HELD
 
	■ 
	 
	A perusal of sub-rule (1) of rule 46A transpires that an assessee can file additional evidence, inter alia, under clause (b) on the ground that he was prevented by sufficient cause from producing the evidence which he was called upon to produce by the Assessing Officer. The Commissioner (Appeals) has covered the case of the assessee under this clause of rule 46A(1) by holding that it was prevented from filing such evidence including the particulars of share applicants with their addresses and PAN etc. before the Assessing Officer due to serious differences amongst the directors which paralyzed the entire business during the June 2008 to December 2008. Such position stated before the Commissioner (Appeals) and so accepted by him runs contrary to what emanates from the assessment order itself.

	■ 
	 
	It can be noticed that the assessee filed part details on four occasions during the month of October 2008. If there was really any dispute going on amongst the directors during the period June 2008 to December 2008 which prevented the assessee from filing the requisite information as called for by the Assessing Officer, then how the assessee succeeded in furnishing part information four times in a row in the month of October 2008 itself, which ostensibly falls within the so-called period of dispute. Further, there was no material to demonstrate that such reasonable cause of the existence of dispute amongst the directors at the material time was brought to the notice of the Assessing Officer during the course of assessment proceedings.

	■ 
	 
	There is no change in the position inasmuch as despite a specific requisition, the assessee failed to bring any material on record to establish that there was any dispute amongst the directors during the course of assessment proceedings, which coincidently came to an end with the passing of the assessment order. This makes the intention of the assessee patent that it was not willing to share the crucial details with the Assessing Officer and intentionally avoided furnishing the same during the course of assessment proceedings. [Para 7.1]

	■ 
	 
	It can also be seen from the impugned order that : 'all these shareholders are family members and associated concerns.' If the assessee could file the list of share applicants during the so-called paralyzed phase of business, one fails to comprehend as to what prevented it in not furnishing the addresses and PANs of such persons, all of whom are admittedly the family members and associated concerns. When the facts of the case are considered in totality, it becomes crystal clear that the assessee adopted a hostile attitude and intentionally avoided extending co-operation to the Assessing Officer during the course of assessment proceedings. The theory of the 'dispute amongst the directors' propounded by the assessee before the Commissioner (Appeals) to make it look like a reasonable cause in terms of rule 46A, therefore, falls to the ground. [Para 7.2]

	■ 
	 
	Be that as it may, it is seen that the Commissioner (Appeals) sent the details furnished by the assessee to the Assessing Officer asking for the remand report. The Assessing Officer strongly objected to the admission of such additional evidence by contending that the case was not covered under any of the four clauses of rule 46A(1). It was also stated in the remand report that more than adequate opportunities were granted to the assessee to comply with the requirements and hence, there could be no reason to accept that the assessee was prevented by a reasonable cause in producing such evidence called for during the course of assessment proceedings. The remand report has been reproduced in the impugned order, from which it is manifest that the Assessing Officer simply objected to the admission of additional evidence in the light of the fact that there was a complete failure on the part of the assessee during the course of the assessment proceedings. He further mentioned that the submission of the details later on would not disapprove the reasons on which the additions were made.

	■ 
	 
	It is axiomatic that the sum and substance of the Assessing Officer's remand report is that he strongly objected to the admission of additional evidence and as such had no reason to embark upon the exercise of verifying the correctness of the additional evidence. The Commissioner (Appeals) rejected the view point of the Assessing Officer by holding that the prescription of sub-rule (1) of rule 46A was fulfilled. Ex consequenti,  the additional evidence was accepted, but without conveying to the Assessing Officer that his solitary preliminary objection taken in the remand report was rejected and he may verify such additional evidence on merits as the additional evidence was going to be admitted. [Para 8.1]

	■ 
	 
	At this juncture, it would be relevant to note the mandate of rule 46A. Sub-rule (1) enumerates four circumstances in which the assessee can file additional evidence before the Commissioner (Appeals), which, inter alia,  include a case (b) where the appellant was prevented by sufficient cause from producing the evidence which he was called upon to produce by the Assessing Officer. [Para 8.2]

	■ 
	 
	It is discernible on a bare perusal of this sub-rule (3) that the Commissioner (Appeals) shall not take into account any fresh evidence filed by the assessee before him unless the Assessing Officer has been allowed 'a reasonable opportunity' to examine such evidence or document etc. filed by the assessee or to produce any evidence or document etc. in rebuttal of such additional evidence produced by the assessee. Thus, it is divulged that unless the Assessing Officer is allowed 'a reasonable opportunity' to do this, the Commissioner (Appeals) cannot take into account such additional evidence produced by the assessee before him. The expression 'a reasonable opportunity' means an effective opportunity and not a mere eye wash.

	■ 
	 
	Adverting to the facts of the instant case, it can be seen that the Assessing Officer objected to the admission of additional evidence in the remand report on a preliminary issue of the assessee's case being not covered within any of the four clauses of sub-rule (1) of rule 46A. As he opined that the additional evidence was not liable to be admitted, he naturally could not have delved into vetting of such evidence. The Commissioner (Appeals) rejected such contention and did not consider it expedient to inform the Assessing Officer that he was going to admit the additional evidence as in his opinion the case was covered under clause (1)(b) of rule 46A(1) and that the Assessing Officer may examine such additional evidence on merits and also produce any evidence or document or any witness in rebuttal of such additional evidence produced by the appellant, if any. By not communicating to the Assessing Officer about the rejection of his request and proceeding to admit the additional evidence without giving any further opportunity to examine the additional evidence on merits, the Commissioner (Appeals) violated the prescription of sub-rule (3) of rule 46A. Fulfilment of the mandate of sub-rule (3) is a pre-condition for accepting any additional evidence.

	■ 
	 
	The natural corollary is that any fresh evidence accepted in violation of this provision, is liable to be ignored. Since, the Commissioner (Appeals) failed to give 'a reasonable opportunity' to the Assessing Officer, the mandate of sub-rule (3) of rule 46A has not been complied with, thus jeopardizing the admission of the additional evidence. [Para 8.3]

	■ 
	 
	Considering the entirety of the facts and circumstances of the instant case, it is patently borne out that the assessee intentionally ignored the assessment proceedings and no effective case has been made out that it was prevented by a sufficient cause in producing the books of account and relevant evidence before the Assessing Officer during the course of assessment proceedings. However, considering the fact that the assessee did place such things before the Commissioner (Appeals) and the further fact that the purpose of assessment is to determine correct total income, it was opined that the ends of justice would meet adequately if the assessee is granted one more opportunity to adduce necessary details and books of account etc. before the Assessing Officer enabling him to finalize the assessment as per law.

	■ 
	 
	Even otherwise, the requirement of sub-rule (3) of rule 46A can be met under the given circumstances, if either the Commissioner (Appeals) is directed to send the additional evidence to the Assessing Officer by communicating that his threshold objection was not acceptable and he may examine the additional evidence on merits or the matter is restored to the Assessing Officer with a direction to decide this issue afresh after taking into consideration the additional evidence filed by the assessee before the Commissioner (Appeals) and allowing a further opportunity to the assessee to lead further evidence, if any. [Para 9]

	■ 
	 
	The assessee raised a contention that the powers of Commissioner (Appeals) are co-terminus with those of Assessing Officer inasmuch as he can also do what Assessing Officer can do. This contention, is partly correct. There can be no gainsaying that the Commissioner (Appeals) can make an inquiry, which was necessary on the facts of the case, but was not made by the Assessing Officer. But, this proposition cannot be stretched to such an extent so as to substitute assessment proceedings with the appellate proceedings. There is hardly any need to emphasize that it is the prerogative of the Assessing Officer to make an assessment. The assessee has no choice to indirectly bid goodbye to the Assessing Officer by not producing books of account and relevant details and instead opt to be indirectly assessed by the Commissioner (Appeals), in the garb of co-terminus powers of Commissioner (Appeals), by filing such things before the first appellate authority, as has been sought to be done in the instant case.

	■ 
	 
	The complexion of the case is that there is no deficiency on the part of the Assessing Officer to conduct inquiry, which the Commissioner (Appeals), was warranted. Rather, Tribunal confronted with a situation of complete failure on the part of the assessee to extend any co-operation to the Assessing Officer. This contention advanced on behalf of the assessee is devoid of merits and, hence, jettisoned. [Para 11]

	■ 
	 
	Therefore, the revenue's ground is allowed for statistical purposes. [Para 12]


CASES REFERRED TO
 
Dy. CIT v. Glaxo Smithkline Consumer Healthcare Ltd. [2007] 107 ITD 343 (Chd.) (SB) (para 13.2).
Dr. B.R.R. Kumar, Sr. Dr.  for the Appellant. Ashwani Taneja, Somil Aggarwal and Rohan Khare, Advocate  for the Respondent.
ORDER
 
R.S. Syal, Accountant Member - This appeal by the Revenue is directed against the order passed by the ld. CIT(A) on 16.3.2010 in relation to the assessment year 2006-07.
2. The first ground is general which does not require any adjudication.
3. The second ground of the appeal is against the deletion of addition of Rs. 95,30,000/- made by the Assessing Officer (AO) u/s 68 of the Income-tax Act, 1961 (hereinafter also called 'the Act'), being the unexplained share application money. Ground No. 9 of the appeal is against accepting additional evidence by the ld. CIT(A) in violation of under Rule 46A of the Income-tax Rules, 1962, despite the fact that the AO in his remand report had objected to the admission of additional evidence.
4. Briefly stated, the facts of the case are that the assessee filed its return declaring income of Rs.6,44,246/-. The assessee showed to have received share application money to the tune of Rs.95,36,000/-. The Assessing Officer, vide question no. 18 of the questionnaire dated 28.8.2008, required the assessee to furnish the details of share application money introduced during the year with name/address/proof of identity/PAN /confirmation etc. of each of the subscribers. The assessee furnished only a bare list of persons who had paid share application money amounting to Rs.95.36 lac vide its letter dated 10/20.10.2008. Neither any PAN details nor addresses or any other particulars of the share applicants were given. Vide order sheet entry dated 24.10.2008, the assessee was again asked to furnish complete details/proofs of identity/confirmations and copies of Income-tax Returns. Despite several reminders, the assessee failed to furnish such details till the last date of hearing. In the light of these facts, the Assessing Officer made addition of Rs.95.36 lac u/s 68 of the Act.
5. During the course of first appellate proceedings, the assessee filed additional evidence in the form of names and addresses of the share applicants, PANs, mode of payment of share application money, details of bank of the share applicants and the confirmations. It was requested that the same be admitted under Rule 46A. The ld. CIT(A) sent such evidence to the Assessing Officer requesting him to send the remand report. The Assessing Officer, in remand report submitted vide his letter dated 29.10.2010, requested the ld. CIT(A) not to admit the additional evidence as more than adequate opportunities were granted to the assessee during the course of assessment proceedings, which it failed to avail. In contesting the admission of additional evidence, the Assessing Officer relied on sub-rule (1) of rule 46A to contend that the assessee was never denied any opportunity to file additional evidence nor was it prevented from doing so by sufficient cause. The ld. CIT(A) accepted the additional evidence and thereafter, deleted the addition amounting to Rs.95.36 lac made by the AO u/s 68 of the Act. The Revenue is aggrieved against the admission of additional evidence and the deletion of the addition.
6. We have heard the rival submissions and perused the relevant material on record. In order to decide the ground challenging the admission of additional evidence in contravention of rule 46-A, it is relevant to accentuate certain details qua the granting of opportunity of hearing by the AO. Notice u/s 143(2) of the Act was issued on 22.11.2007 and was also served on the assessee. Vide notice dated 25.6.2008 issued u/s 142(1) of the Act, the assessee was asked to furnish copies of the Annual accounts with Schedules and Computation of income, which were not furnished. Another notice dated 14.7.2008 u/s 142(1) was issued requesting the assessee to furnish the information as earlier called for. This notice was served by hand through the Inspector. The assessee requested for adjournment vide its letter dated 21.7.2008. The documents were filed vide letter dated 8.6.2008 on 25.8.2008. Thereafter, a detailed questionnaire along with the notices u/s 143(2) and 142(1) was issued on 28.8.2008, fixing the case for hearing on 5.9.2008. On the assessee's request, the hearing was adjourned to 11.9.2008. On that date again, the assessee requested for adjournment, which was allowed and the hearing was adjourned to 15.9.2008. The assessee did not attend on the scheduled date. Thereafter, notice for penalty u/s 271(1)(b) of the Act was issued. On 10.10.2008 and subsequently on 15.10.2008, 20.10.2008 and 31.10.2008, the assessee filed part details. The hearing was adjourned on the assessee's request to 6.11.2008. The assessee did not attend on 6.11.2008. A last opportunity was given vide letter dated 11.11.2008 requiring the assessee to furnish the details and produce books of accounts with bills/vouchers etc. on 18.11.2008. The assessee failed to attend on that date also. Thereafter, a final opportunity was given to the assessee vide letter dated 26.11.2008 fixing the date of hearing as 3.12.2008. The Authorized Representative appeared on the scheduled date and again filed only part details. Neither the books of accounts nor any supporting bills/vouchers were produced before the AO. That is how, the AO finalized the assessment on the basis of whatever little material was available on record and made addition, inter alia, u/s 68 of the Act. It is apparent from the above narration of facts that the Assessing Officer gave countless opportunities to the assessee for submitting the required details so that the assessment may be completed in a proper manner. Except for part compliance made four times in the month of October 2008, the assessee miserably failed to furnish all the relevant details called for by the Assessing Officer. What to talk of furnishing the details, the assessee even did not produce any books of accounts and supporting bill/vouchers. Specifically, qua the addition on account of share application money, the Assessing Officer required the assessee to file confirmations from the persons who had applied for shares along with their addresses, proofs of identity and PAN etc. None of such details were filed except giving a bald list containing only names of such persons. Left with no option, the Assessing Officer added the same u/s 68 of the Act. Now, the moot question is whether the ld. CIT(A) was justified in admitting the additional evidence in such circumstances and then deleting the addition by holding that the assessee discharged the initial burden to prove the genuineness of the credit entries. In deleting this addition, the ld. CIT(A) observed in para 4.3 of the impugned order: 'that the Assessing Officer could not point out any discrepancy in the evidences relied upon by the assessee. He has neither brought out any direct or inferential evidence to contradict the contention of the assessee. It is further observed that even that A.O has vast powers u/s 131 and 133(6) of the Act, he has not used any of his powers to verify the genuineness of the claim of the assessee by verifying the documents furnished by it.' From the above observations of the ld. first appellate authority, it is manifest that he has imputed inaction and failure on the Assessing Officer in pointing out deficiencies in the evidence, whereas the fact is that the assessee failed to file any evidence before the Assessing Officer during the course of assessment proceedings. The ld. CIT(A) further noticed in the same para that: 'the share applicants …… were existing on the file of the Income-tax Department and their income-tax details were made available to the AO…. it was equally the duty of the AO to have taken steps to verify their assessment records and if necessary to also have them examined by the respective AOs having jurisdiction over them (share applicants), which has not been done by him'. Again we are unable to agree with the ld. CIT(A) that the AO could have verified the records of the Department, when the fact is that the assessee did not produce any detail worth the name of such share applicants including their PAN Nos. or addresses etc. The ld. CIT(A) appears to have been swayed by the assessee's point of view and treated the entire additional evidence as a gospel truth without feeling any need of verification, more specifically when the assessee had adopted completely unreceptive attitude before the AO. He decided the issue as if the Assessing Officer had also examined the entire evidence and had not adversely commented on it. We will discuss infra (paras 8.1 to 8.3 of this order) the infirmity rendering the admission of the additional evidence by the ld. CIT(A) as illegal, when the Assessing Officer opposed its admission tooth and nail without deliberating upon the merits of such additional evidence.
7.1 Now we turn to the view taken by the AO in the remand report that the additional evidence be not admitted as the prescription of sub-rule (1) of rule 46A was not satisfied. A perusal of this sub-rule transpires that an assessee can file additional evidence, inter alia, under clause (b) on the ground that he was prevented by sufficient cause from producing the evidence which he was called upon to produce by the Assessing Officer. The ld. CIT(A) has covered the case of the assessee under this clause of rule 46A(1) by holding that it was prevented from filing such evidence including the particulars of share applicants with their addresses and PAN etc. before the AO due to serious differences amongst the directors which paralyzed the entire business during the June 2008 to December 2008. We find that such position stated before the ld. CIT(A) and so accepted by him without any substantiation, runs contrary to what emanates from the assessment order itself. It can be noticed that the assessee filed part details on four occasions during the month of October 2008. If there was really any dispute going on amongst the directors during the period June 2008 to December 2008 which prevented the assessee from filing the requisite information as called for by the A.O, then how the assessee succeeded in furnishing part information four times in a row in the month of October 2008 itself, which ostensibly falls within the so-called period of dispute. Further, our attention has not been drawn towards any material to demonstrate that such reasonable cause of the existence of dispute amongst the directors at the material time was brought to the notice of the AO during the course of assessment proceedings. There is no change in the position before us as well inasmuch as despite a specific requisition, the ld. AR failed to bring any material on record to establish that there was any dispute amongst the directors during the course of assessment proceedings, which coincidently came to an end with the passing of the assessment order. This makes the intention of the assessee patent that it was not willing to share the crucial details with the Assessing Officer and intentionally avoided furnishing the same during the course of assessment proceedings.
7.2 It can also be seen from para 4 of the impugned order that : 'all these share holders are family members and associated concerns.' If the assessee could file the list of share applicants during the so-called paralyzed phase of business, we fail to comprehend as to what prevented it in not furnishing the addresses and PANs of such persons, all of whom are admittedly the family members and associated concerns. When the facts of the case are considered in totality, it becomes crystal clear that the assessee adopted a hostile attitude and intentionally avoided extending co-operation to the AO during the course of assessment proceedings. The theory of the 'dispute amongst the directors' propounded by the assessee before the ld. CIT(A) to make it look like a reasonable cause in terms of rule 46A, therefore, falls to the ground.
8.1 Be that as it may, it is seen that the ld. CIT(A) sent the details furnished by the assessee to the AO asking for the remand report. As discussed above, the Assessing Officer strongly objected to the admission of such additional evidence by contending that the case was not covered under any of the four clauses of rule 46A(1). It was also stated in the remand report that more than adequate opportunities were granted to the assessee to comply with the requirements and hence there could be no reason to accept that the assessee was prevented by a reasonable cause in producing such evidence called for during the course of assessment proceedings. The remand report has been reproduced on pages 2 and 3 of the impugned order, from which it is manifest that the AO simply objected to the admission of additional evidence in the light of the fact that there was a complete failure on the part of the assessee during the course of the assessment proceedings. He further mentioned that the submission of the details later on would not disapprove the reasons on which the additions were made. It is axiomatic that the sum and substance of the Assessing Officer's remand report is that he strongly objected to the admission of additional evidence for the reasons discussed above and as such had no reason to embark upon the exercise of verifying the correctness of the additional evidence. The ld. CIT(A) rejected the view point of the AO by holding that the prescription of sub-rule (1) of rule 46-A was fulfilled. Ex consequenti, the additional evidence was accepted, but without conveying to the Assessing Officer that his solitary preliminary objection taken in the remand report was rejected and he may verify such additional evidence on merits as the additional evidence was going to be admitted.
8.2 At this juncture, it would be relevant to note the mandate of rule 46A. Sub-rule (1) enumerates four circumstances in which the assessee can file additional evidence before the ld. CIT(A), which, inter alia, include a case (b) where the appellant was prevented by sufficient cause from producing the evidence which he was called upon to produce by the Assessing Officer. Sub-rule (3) is important for our purpose, which reads as under :—
'(3) The Deputy Commissioner (Appeals) or, as the case may be, the Commissioner (Appeals) shall not take into account any evidence produced under sub-rule (1) unless the Assessing Officer has been allowed a reasonable opportunity—
	(a)
	 
	to examine the evidence or document or to cross-examine the witness produced by the appellant; or

	(b)
	 
	to produce any evidence or document or any witness in rebuttal of the additional evidence produced by the appellant.'


8.3 It is discernible on a bare perusal of this sub-rule that the CIT(A) shall not take into account any fresh evidence filed by the assessee before him unless the Assessing Officer has been allowed 'a reasonable opportunity' to examine such evidence or document etc. filed by the assessee or to produce any evidence or document etc. in rebuttal of such additional evidence produced by the assessee. Thus it is divulged that unless the Assessing Officer is allowed 'a reasonable opportunity' to do this, the CIT(A) cannot take into account such additional evidence produced by the assessee before him. The expression 'a reasonable opportunity' means an effective opportunity and not a mere eye wash. Adverting to the facts of the instant case, it can be seen that the AO objected to the admission of additional evidence in the remand report on a preliminary issue of the assessee's case being not covered within any of the four clauses of sub-rule (1) of rule 46A. As he opined that the additional evidence was not liable to be admitted, he naturally could not have delved into vetting of such evidence. The ld. CIT(A) rejected such contention and did not consider it expedient to inform the Assessing Officer that he was going to admit the additional evidence as in his opinion the case was covered under clause (1)(b) of rule 46A(1) and that the Assessing Officer may examine such additional evidence on merits and also produce any evidence or document or any witness in rebuttal of such additional evidence produced by the appellant, if any. By not communicating to the Assessing Officer about the rejection of his request and proceeding to admit the additional evidence without giving any further opportunity to examine the additional evidence on merits, the ld. CIT(A) violated the prescription of sub-rule (3) of Rule 46A. Fulfilment of the mandate of sub-rule (3) is a pre-condition for accepting any additional evidence. The natural corollary is that any fresh evidence accepted in violation of this provision, is liable to be ignored. Since, the ld. CIT(A) failed to give 'a reasonable opportunity' to the AO, in our considered the mandate of sub-rule (3) of rule 46A has not been complied with, thus jeopardizing the admission of the additional evidence.
9. When we consider the entirety of the facts and circumstances of the instant case, it is patently borne out that the assessee intentionally ignored the assessment proceedings and no effective case has been made out that it was prevented by a sufficient cause in producing the books of account and relevant evidence before the Assessing Officer during the course of assessment proceedings. However, considering the fact that the assessee did place such things before the ld. CIT(A) and the further fact that the purpose of assessment is to determine correct total income, we are of the considered opinion that the ends of justice would meet adequately if the assessee is granted one more opportunity to adduce necessary details and books of account etc. before the Assessing Officer enabling him to finalize the assessment as per law. Even otherwise, the requirement of sub-rule (3) of Rule 46A can be met under the given circumstances, if either the ld. CIT(A) is directed to send the additional evidence to the AO by communicating that his threshold objection was not acceptable and he may examine the additional evidence on merits or the matter is restored to the AO with a direction to decide this issue afresh after taking into consideration the additional evidence filed by the assessee before the ld. CIT(A) and allowing a further opportunity to the assessee to lead further evidence, if any. We feel that the second course of action is more befitting and time saving as well. We, therefore, set aside the impugned order and remit the matter to the file of AO for deciding the question of addition u/s 68 afresh as per law after allowing a reasonable opportunity of being heard to the assessee.
10. We want to clarify that no reference has been made in this order to the decisions relied upon by the ld. AR in support of his case because none of them is germane to the situation obtaining in the instant case. These decisions deal with other aspects of rule 46A, which do not cohere with the factual scenario prevailing before us. We further want to make it clear that the Assessing Officer would make the assessment afresh as per law uninfluenced by any observations made in this order touching the merits of the case, which have been made simply to demonstrate that the ld. CIT(A) was not justified in accepting the additional evidence and then deleting the additions without affording a reasonable opportunity to the Assessing Officer.
11. Before parting with these grounds, we consider it apposite to deal with the contention of the ld. AR that the powers of CIT(A) are co-terminus with those of Assessing Officer inasmuch as he can also do what Assessing Officer can do. Relying on a couple of decisions, he tried to justify the action of the ld. CIT(A) in deleting the addition on appreciation of additional evidence filed before him by arguing that it fell within his domain to admit additional evidence since the appellate proceedings are continuation of the assessment proceedings. This contention, in our considered opinion, is partly correct. There is not and cannot be any dispute about such proposition laid down by the Hon'ble Courts. However, the ratio decidendi of such decisions needs to be viewed in the backdrop of the facts which were before the Hon'ble Courts and more importantly, the context in which these were made. There can be no gainsaying that the CIT(A) can make an inquiry, which was necessary on the facts of the case, but was not made by the Assessing Officer. But, this proposition cannot be stretched to such an extent so as to substitute assessment proceedings with the appellate proceedings. There is hardly any need to emphasize that it is the prerogative of the Assessing Officer to make an assessment. The assessee has no choice to indirectly bid goodbye to the Assessing Officer by not producing books of account and relevant details and instead opt to be indirectly assessed by the CIT(A), in the garb of co-terminus powers of CIT(A), by filing such things before the first appellate authority, as has been sought to be done in the instant case. The complexion of the case before us is that there is no deficiency on the part of the Assessing Officer to conduct inquiry, which in the opinion of the ld. CIT(A), was warranted. Rather, we are confronted with a situation of complete failure on the part of the assessee to extend any co-operation to the Assessing Officer. This contention advanced on behalf of the assessee is devoid of merits and hence jettisoned.
12. We, therefore, allow ground No. 9 and also allow ground No. 2 for statistical purposes.
13.1 Ground No. 3 of the appeal is against the deletion of addition of Rs.7,09,812/- made by the A.O. on account of prior period expenses representing sales tax for the year 2000-01. The Assessing Officer noticed that a sum of Rs. 7,09,812/- (Rs. 3,00,000/- plus Rs. 4,09,812/-) was paid for the financial year 2000-01 and the same being prior period expenditure, was not allowed as deduction. The ld. CIT(A) overturned the assessment order on this point.
13.2 After considering the rival submissions and perusing the relevant material on record, we find that this issue is no more res integra in view of the Special Bench decision in the case of Dy. CIT v. Glaxo Smithkline Consumer Healthcare Ltd. [2007] 107 ITD 343 (Chd.) in which it has been held that deduction for sales tax or other tax and duty etc. is allowable u/s 43B on payment basis. As the nature of the amount paid by the assessee, being sales tax is not disputed and the further fact that such sum was paid during the previous year, we are of the considered opinion that the ld. CIT(A) was justified in allowing this claim. This ground is not allowed.
14.1 Ground No. 4 of the appeal is against the deletion of addition of Rs. 37,04,440/- made by the A.O by disallowing Marketing expenses. The Assessing Officer observed that the amount of Marketing expenses increased from Rs. 91.56 lac in the preceding year to Rs. 1.85 crore in the current year. The assessee was called upon to file details of such expenses. Only summary sheet of such expenses under broader heads was given without producing any supporting bills/vouchers. Considering these facts, the Assessing Officer made disallowance @ 20% of Marketing expenses, which resulted into an addition of Rs. 37,04,440/-. The ld. CIT(A), on the basis of details furnished before him as additional evidence, came to hold that no disallowance was called for.
14.2 Having heard the rival submissions and perused the relevant material on record, it is observed that the assessee did not furnish supporting bill/vouchers of such expenses before the AO for examination. Since, the ld. CIT(A) has deleted the addition by relying on the additional evidence in contravention of rule 46A(3) [as discussed supra], following the view taken hereinabove, we set aside the impugned order on this score and remit the matter to the file of AO for a fresh adjudication after considering the additional evidence already filed by the assessee or any other fresh evidence as the assessee may like to file before him.
15.1 Ground No. 5 of the appeal is against restricting the addition of foreign travelling expenses amounting to Rs.11,30,474/- made by the AO to Rs.2,00,000/-. A sum of Rs.56,52,374/- was claimed as deduction on account of amount spent on travelling/boarding/and lodging expenses of doctors. In the absence of any details filed by the assessee, the A.O disallowed 20% of such expenses. This resulted into disallowance of Rs. 11,30,474/-. The ld. CIT(A) reduced the disallowance to Rs. 2,00,000/-by considering the additional evidence filed before him.
15.2 After considering the rival submissions, we find that the manner in which this addition was made by the Assessing Officer and reduced by the ld. CIT(A) is similar to the earlier grounds. Following the view taken hereinabove, we set aside the impugned order on this issue and send it to the AO for a fresh examination in the light of evidence filed or to be filed by the assessee in support of the genuineness of expenses claimed under this head.
16.1 Ground No. 6 of the appeal is against the deletion of addition of Rs.2,50,000/- made by the AO on account of unexplained foreign travelling expenses. It was noticed by AO that a sum of Rs. 2.50 lac was spent on Director's travel to South Africa. Neither any bills for this expense were produced nor any justification was shown for its deductibility. The AO made disallowance for this sum, which came to be deleted by the ld. CIT(A) on the consideration of the additional evidence filed before him.
16.2 Having heard the rival submissions and perused the relevant material on record, it is again observed that the addition was made by the Assessing Officer for lack of evidence and deleted by the ld. CIT(A) by considering additional evidence without giving a reasonable opportunity to the Assessing Officer in terms of Rule 46A(3). Following the view taken hereinabove, we set aside the impugned order on this score and send the matter to the AO for a fresh adjudication after allowing a reasonable opportunity of being heard to the assessee.
17.1 Ground No. 7 of the appeal is against the deletion of addition of Rs. 26,436/- made by the Assessing Officer out of Miscellaneous expenses. This disallowance @ 20% of the expenses was made by the Assessing Officer for want of details or evidence. The ld. CIT(A) deleted the addition by considering the additional evidence.
17.2 In our considered opinion and following the view taken hereinabove, we set aside the impugned order on this issue and remit the matter to the file of AO for taking a fresh decision after allowing a reasonable opportunity of being heard to the assessee in terms of option to put forth any fresh evidence in support of this claim.
18.1 Ground No. 8 of the appeal is against the deletion of addition of Rs.1,06,436/- made by the A.O by disallowing depreciation claimed on certain additions to the fixed assets. Vide questionnaire dated 22.8.2008, the assessee was asked to furnish photocopies of bills of additions to fixed assets above Rs. 20,000/-. Such details were partly furnished by the assessee. It was observed that no copies of bills of assets purchased, tabulated on last page of the assessment order, were furnished on which depreciation of Rs.1,06,436/- was claimed. The Assessing Officer disallowed depreciation to this extent. The ld. CIT(A), on appreciation of the details adduced before him for the first time, deleted the addition.
18.2 After considering the rival submissions and perusing the relevant material on record, we find that the facts and circumstances of this ground are mutatis mutandis similar to the grounds discussed above. Following the view taken above on such other grounds, we set aside the impugned order and send the matter back to the file of AO for deciding this issue afresh in the light of material already filed or to be filed by the assessee in support of the claim of deduction on account of depreciation.
19. In the result, the appeal is partly allowed. 
SUNIL 

*In favour of revenue/Matter remanded.
IT : Genuine loss arising out of trading of future and option was to be allowed
■■■
[2014] 52 taxmann.com 355 (Gujarat) 
HIGH COURT OF GUJARAT
Commissioner of Income-tax
v.
V & V Caplease (P.) Ltd.*
MS. HARSHA DEVANI AND MS. SONIA GOKANI, JJ. 
TAX APPEAL NO. 848 OF 2014 
SEPTEMBER  8, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability (Share dealings) - Assessee was engaged in trading of future and options - It claimed trading loss of Rs. 14.03 lakh - Revenue submitted that there was a collusion by assessee with connected/interested parties so as to create an artificial loss - However, Commissioner (Appeals) as well as Tribunal allowed said loss - In respect of loss from commodity and future trading, in similar circumstances, revenue's appeal was rejected based on factual matrix - Whether since facts in this appeal were also similar in nature, there was no reason to interfere with order of Tribunal - Held, yes [Para 5] [In favour of assessee] 
Nitin K. Mehta, Advocate  for the Appellant. 
ORDER
 
Ms. Sonia Gokani, J. - Challenging the order of the Income-tax Appellate Tribunal (hereinafter referred to as 'the Tribunal') dated November 29, 2013, the Revenue has preferred the present Tax Appeal, raising the following question of law:
"Whether the Appellate Tribunal is right in law and on facts, in confirming the decision of the Commissioner (Appeals) for allowing the loss on trading of Future & Options of Rs.14,03,442/-incurred by the Assessee in the course of its business by ignoring the facts as brought on record by the Assessing Officer which were based on close analysis of the seized material suggesting that there was a collusion by the assessee with connected/interested parties so as to create an artificial loss ?"
2. On having heard the learned Senior Standing Counsel Mr. Nitin Mehta appearing for the Revenue and considering the material on record, we notice that the question is with respect to loss of trading in Future & Options (for short 'F&O') segment. Along with the said question, another question, which has been raised, is qua the 'Commodity Future Trading'. The Assessing Officer discussed the entire issue with regard to the Commodity Future Trading and at the end, the Assessing Officer disallowed the loss on trading of F&O. Thus, there was absence of any reasons while disallowing such loss.
3. When the matter travelled to the Commissioner (Appeals), it noted that there was no reason for rejection of claim for loss of F&O transaction and that was not justifiable. Accordingly, the said disallowance was deleted. When the matter travelled to the Tribunal, it concurred with the findings of the Commissioner (Appeals) holding that absence of any reasons has justified the reversal of disallowance on the part of the Commissioner (Appeals).
4. We notice that the submission made by the learned counsel for the appellant that even if it is believed that no reasons have been assigned by any of the authorities, the matter ought to have been remanded to the concerned authority instead of reversing disallowance as has been done in the present case.
5. We notice that the claim on the part of the assessee was that the loss of Rs.14,03,442/- arose out of trading of F&O and it was genuine trading loss of the assessee. In the case of the assessee, when it claimed loss in Commodity Future Trading in the appeal preferred by the Revenue being Tax Appeal No.938 of 2014, it was held to be essentially based on factual matrix, by detailed reasons, which we do not find it necessary to ingeminate at this stage and we have dismissed such appeal. Since the facts in this appeal are also similar in nature, we see no reason to interfere. There arises no question of law much less any substantial question of law to interfere. Hence, the Tax Appeal is, resultantly, dismissed.
SANDEEP 

*In favour of assessee.
 Arising out of order of Tribunal, dated 29-11-2013.
IT: SLP was granted against order of High Court where it was held that in absence of opportunity of hearing given to assessee, deeming provision provided in Explanation 3 to section 153 did not get attracted and, thus, notices for reopening were time-barred
■■■
[2014] 51 taxmann.com 377 (SC) 
SUPREME COURT OF INDIA
Commissioner of Income-tax
v.
Rural Electrification Corp. Ltd.*
ANIL R. DAVE AND UDAY UMESH LALIT, JJ. 
CC NO. 12129 OF 2014†
SEPTEMBER  8, 2014 
Section 153, read with sections 149 and 150 of the Income-tax Act, 1961 - Income escaping assessment - Time-limit for completion of (Explanation 3) - Assessment years 1999-2000 to 2002-03 - Assessee, a public financial institution, advanced a sum to a co-operative society - Said society had created a special corpus fund and earned interest income - Tribunal in assessment of society held that interest income was taxable in hands of assessee and not in hands of society - On basis of said order, assessment of assessee was sought to be reopened beyond period of six years - High Court held that in absence of opportunity of hearing given to assessee, deeming provision provided in Explanation 3 to section 153 did not get attracted and, thus, notices for reopening were time barred - Whether special leave petition against order of High Court was to be granted - Held, yes [In favour of revenue] 
CASE REVIEW
 
Rural Electrification Corpn. Ltd. v. CIT (LTU) [2013] 34 taxmann.com 197[SLP granted.]
Arijit Prasad, Adv. Ms. R. Pandey Adv. and Mrs. Anil Katiyar, Adv.  for the Petitioner. 
ORDER
 
Delay Condoned.
Leave granted.
■■ 

*In favour of revenue.
†Arising out of order of High Court of Delhi in Rural Electrification Corpn. Ltd. v. CIT (LTU)  [[2013] 34 taxmann.com 197. 
IT: Incorrect claim of expenditure would not amount to giving inaccurate particulars of income and thus, concealment penalty was not called for
■■■
[2015] 55 taxmann.com 419 (Gujarat) 
HIGH COURT OF GUJARAT
Commissioner of Income-tax- I
v.
Amol Dicalite Ltd.*
MS. HARSHA DEVANI AND MS. SONIA GOKANI, JJ. 
TAX APPEAL NO. 935 OF 2014†
SEPTEMBER  8, 2014 
Section 271(1)(c), read with sections 37(1) and 35AB, of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Whether incorrect claim of expenditure would not amount to giving inaccurate particulars of income and merely because initially claim was made under incorrect head, it may not be termed as furnishing inaccurate particulars - Held, yes [Paras 7 and 8] [In favour of assessee] 
FACTS
 
	■ 
	 
	In return of income, the assessee had claimed technical know-how license fees as revenue expenses.

	■ 
	 
	When the Assessing Officer observed that the claim of expenses of technical know-how by the assessee under section 37(1) was not allowable, the assessee had made an alternative claim under section 35AB.

	■ 
	 
	Accordingly, one-sixth of such expenses was allowed. Consequently, the penalty proceedings were initiated and penalty for concealment was imposed by the Assessing Officer.

	■ 
	 
	In the opinion of the Commissioner (Appeals), the assessee knowingly committed the default of furnishing inaccurate particulars of income and concealment of income by claiming technical know-how expenditure and he upheld the order passed by Assessing Officer.

	■ 
	 
	The Tribunal held that there was nothing to attract any of the ingredients of section 271(1)(c).

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	For having found, on the basis of settled legal position and various judicial pronouncements that the penalty proceedings are separate from those of the assessment proceedings and confirmation of additions may not be the sole ground for confirming the penalty, the Tribunal held that all these details were already before the Assessing Officer so also before the other authorities and, therefore, it would not be plausible to hold that the assessee had concealed any income. [Para 7]

	■ 
	 
	There was no reason to interfere with the order impugned as the Tribunal was right in interpreting that the incorrect claim of expenditure would not amount to giving inaccurate particulars of income and merely because initially the claim was made under incorrect head, it may not be termed as furnishing inaccurate particulars. It is a matter of record that later on during the course of proceedings, the assessee had corrected the same, and accordingly, the same was disallowed. With nothing to indicate of any furnishing of inaccurate particulars with regard to income of the assessee, making of the unsustainable claim under the law simply could not be a ground warranting any interference. [Para 8]


Mrs. Mauna M. Bhatt, Advocate  for the Appellant. 
ORDER
 
Ms. Sonia Gokani, J. - Following are the substantial questions of law raised by the Revenue in the present Tax Appeal preferred under Section 260A of the Income-tax Act, 1961 {"the Act" for short} :—
	(A)
	 
	"Whether the Appellate Tribunal has substantially erred in deleting the penalty of Rs. 14,21,820/- levied u/s. 271[1](c) of the Act on disallowance of technical know-how expenses of Rs. 40,62,344/- u/s. 35Ab, which was already confirmed by the CIT (A) and the Appellate Tribunal ?

	(B)
	 
	"Whether the Appellate Tribunal has erred in not appreciating the fact that the assessee had claimed entire technical know-how fees as revenue expenses u/s. 37 (1) in the return of income when there is specific provision u/s. 35AB where only 1/6th deduction is allowable and the same was detected only during assessment proceedings, which tantamount to furnishing of inaccurate particulars of income liable to penalty u/s. 271 [1](c) of the Act ?"


2. It appears from the record that the assessee respondent, for the A.Y 1998-99, had furnished the return of income which was scrutinized by the Assessing Officer who framed assessment under Section 143 (3) of the Act on 28th February 2001 determining the total income at Rs. 63,88,440/-, after making disallowance of technical know-how expenditure under Section 35AB of the Act of Rs. 40,62,344/-. Respondent assessee had incurred total expenditure of Rs. 48,74,812/- for acquiring the user rights of know-how from Latin American consultants of Denvar, Colorado, USA and such claim was permitted as allowable only 1/6th of the total expenditure. In such assessment order, satisfaction was recorded with regard to initiation of penalty proceedings under Section 271 [1](c) of the Act, and accordingly, a notice under section 271[1](c) of the Act was issued to the assessee on 28th February 2001 and the Assessing Officer held the assessee liable to penalty under section 271 [1](c) of the Act.
3. It could be noticed that against the disallowance made on merit, the appeal preferred before the CIT [A] was dismissed. However, the penalty proceedings were sustained by the CIT [A], by holding that the case of the assessee was the one "as not having revealed the true facts and having furnished inaccurate particulars during the course of proceedings." CIT [A] gave detailed reasons and concurred with the findings of the Assessing Officer and discussed at length various decisions as also the provisions of Section 271[1](c) of the Act. In the opinion of CIT [A], the assessee knowingly committed the default of furnishing inaccurate particulars of income and concealment of income by claiming technical know-how expenditure of Rs. 40.60 lacs [rounded off]. CIT [A] ordered levy of a penalty of Rs. 14,21,820/- ie., @ 100% of the tax sought to be evaded under Section 271 [1](c) of the Act.
4. When the matter traveled to the Tribunal, on merits, the Tribunal concurred with the CIT [A] and held that the claim of entire technical knowhow fees is revenue expenditure under section 35AB where 1/6th of the deduction was allowable. However, on the penalty proceedings, the Tribunal held in favour of the assessee that there was nothing to attract any of the ingredients of Section 271 [1](c) of the Act.
5. We have heard Ms. Mauna Bhatt, learned standing counsel for the Department who has submitted before us that having now found that technical knowhow expenditure could not have been requested for under section 37 of the Act, which is meant for general expenditure and there being a specific provision for claiming technical knowhow fees under section 35AB of the Act, the assessee had intentionally asked for it and unless questioned during the course of scrutiny assessment, it had maintained such a claim. She, therefore, had urged that both the Assessing Officer and the CIT [A] were right in holding in favour of the Revenue as far as the penalty proceedings are concerned and the Tribunal has committed an error in setting aside both these orders and thereby giving rise to the question of law.
6. On having considered the submissions of the learned counsel, so also the material on record, we notice that the assessee in its books of account had considered technical knowhow expenditure as deferred revenue expenses as for the purpose of accounting, the expenditure in question was likely to benefit in future. But, in the return of income had claimed the technical knowhow license fees as revenue expenses. In the computation of income also, it had disclosed the accounting treatment given to the said item by way of a separate note. During the course of scrutiny, when the Assessing Officer realized that the claim of expenses of technical know-how by the assessee under Section 37 (1) was not allowable, the respondent-assessee had made an alternative claim under Section 35AB of the Act, and accordingly, one-sixth of such expenses were allowed. In other words, when the claim of expenses under the general provision was questioned, it changed such claim under the provision of Section 35AB and such change during the course of assessment proceedings is permissible under the law. Allowing 1/6th of the total claim sum of Rs. 40.60 lacs [rounded off] were disallowed. All details were already before the Assessing Officer and the Commissioner [Appeals]. It is also not the case of the revenue that in the earlier years, such claim was made by the respondent any time.
7. So far as levy of penalty for concealment of the income under section 271[1](c) is concerned, the Tribunal has noted that in terms of provisions of Explanation 1 to Section 271 [1](c) of the Act, if an explanation comes forth from the assessee, or if any explanation given is found to be false, or is not able to sustain the explanation and is also not able to prove that the explanation is bona fide, the addition made tantamount to concealment of particular of income. For having found, on the basis of settled legal position and various judicial pronouncements that the penalty proceedings are separate from those of the assessment proceedings and confirmation of additions may not be the sole ground for confirming the penalty, the Tribunal held that all these details were already before the Assessing Officer so also before the other authorities, and therefore, it would not be plausible to hold that the assessee had concealed any income.
8. We see no reason to interfere with the order impugned as the Tribunal was right in interpreting that the incorrect claim of expenditure would not amount to giving inaccurate particulars of income and merely because initially the claim was made under incorrect head may not be termed as furnishing inaccurate particulars. It is a matter of record that later on during the course of proceedings, the assessee had corrected the same, and accordingly, the same was disallowed. With nothing to indicate of any furnishing of inaccurate particulars with regard to income of the assessee, making of the unsustainable claim under the law simply could not be a ground warranting any interference.
9. No question of law, let alone a substantial question of law arises, the present Tax Appeal fails and the same stands dismissed.
■■ 

*In favour of assessee.
†Arising out of order of Tribunal in IT Appeal No. 3360 (Ahd) of 2010, dated 21-2-2014. 
IT : Where assessee faced financial hardship to pay tax due at relevant time and after making sufficient arrangements of funds could pay tax due, delay was to be condoned
■■■
[2014] 52 taxmann.com 90 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Central Circle-III, Chennai
v.
S. Duraipandi*
S. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
TAX CASE (APPEAL) NOS. 472 TO 477 OF 2014 
M.P. NO. 1 OF 2014
SEPTEMBER  8, 2014 
Section 249, read with section 271(1)(c), of the Income-tax Act, 1961 - Commissioner (Appeals) - Form of appeal and limitation (Condonation of delay) - Penalty was imposed on assessee - Prima facie case of assessee was that there was no liability for assessee to pay penalty under section 271(1)(c) - Assessee filed appeal without depositing tax due - He paid tax belatedly - Assessee stated that he was in dire financial difficulty to pay tax at that particular point of time and after making sufficient arrangements to get funds, assessee had paid tax due on account of which delay occasioned - Whether taking note of nature of business of assessee and financial hardship of assessee, there appeared to be some explanation showing sufficient cause for delay and thus, delay was to be condoned - Held, yes [Paras 5 &7] [In favour of assessee] 
FACTS
 
	■ 
	 
	The respondent/assessee filed appeals before the Commissioner (Appeals) against the order passed by the Assessing Officer under section 271(1)(c), with a delay of 97 days. However, while preferring the said appeals, the assessee had not paid the tax due at the time of filing the appeals and since the appeals had not been filed as required under section 249(4)(a), the appeals were dismissed by the Commissioner (Appeals). Thereafter, the assessee paid the admitted tax due and filed six other appeals with a delay of 534 days. However, all those appeals came to be dismissed by the Commissioner (Appeals) holding that sufficient cause had not been shown for condoning the delay.

	■ 
	 
	On appeal, the Tribunal was of the view that reasonable cause had been shown by the assessee and placing reliance on the decision of the Supreme Court in Ram Nath Sahu v. Gobardhan Sao [2002] 3 SCC 195, allowed the appeals of the assessee and remitted the matter back to the Commissioner (Appeals) for deciding the matter on merits.

	■ 
	 
	On appeal to High Court:


HELD
 
	■ 
	 
	The pre-condition for filing the appeals is requirement of deposit of admitted tax due, which apparently the assessee had deposited with a delay of 534 days. But the fact remains that appeals were filed earlier without deposit of the admitted tax due, however, with some delay and with reason for the delay. Taking note of the nature of business of the assessee and the financial hardship expressed by the assessee, wherein the assessee had stated that he was in dire financial difficulty to pay the tax at that particular point of time and after making sufficient arrangements to get the funds, the assessee had later paid the tax due on account of which delay occasioned, the Tribunal, accepting the reason shown by the assessee, allowed the appeals. While coming to the above conclusion, the Tribunal has relied upon various decisions of the Supreme Court, more particularly, the judgment of the Supreme Court reported in wherein the Supreme Court, in a case of condonation of delay, has held that

	■ 
	 
	Sometimes delay of the shortest range may be uncondonable due to a want of acceptable explanation whereas in certain other cases, delay of a very long range can be condoned as the explanation thereof is satisfactory.

	-
	 
	Acceptance of explanation furnished should be the rule and refusal an exception more so when no negligence or inaction or want of bona fide can be imputed to the defaulting party.

	-
	 
	However, by taking a pedantic and hyper technical view of the matter the explanation furnished should not be rejected when stakes are high and/or arguable points of facts and law are involved in the case, causing enormous loss and irreparable injury to the party against whom the lis terminates either by default or inaction and defeating valuable right of such party to have the decision on merit. While considering the matter, courts have to strike a balance between resultant effect of the order it is going to pass upon the parties either way.

	■ 
	 
	The prima facie case of the assessee before the Tribunal was that there was no liability for the assessee to pay the penalty under section 271(1)(c). However, the assessee had also made good the requirement of section 249(4)(a) at a later date. [Para 5]

	■ 
	 
	On a careful perusal of the order of the Tribunal, that there appears to be some explanation shown by the assessee showing sufficient cause for the delay in filing the appeals. The judgment of the Supreme Court, relied on by the Tribunal, is applicable to the facts of the present case. Therefore, this Court is of the considered view that there is no reason warranting interference with the order passed by the Tribunal. [Para 7]


CASE REVIEW
 
Ram Nath Sahu v. Gobardhan Sao [2002] 3 SCC 195 (para 4) followed.
CASES REFERRED TO
 
Ram Nath Sao v. Gobardhan Sao [2002] 3 SCC 195 (para 2).
M. Swaminathan  for the Appellant. 
JUDGMENT
 
R.Sudhakar, J. - These appeals are preferred by the Revenue against the order passed by the Tribunal, wherein the delay of 534 days in filing the appeals before the Commissioner of Income Tax (Appeals) was allowed, along with another six appeals, which were dismissed as infructuous.
2. The respondent/assessee in all these cases, initially, filed appeals before the Commissioner of Income Tax (Appeals) against the order passed by the Assessing Officer under Section 271 (1) (c) of the Income Tax Act, with a delay of 97 days. However, while preferring the said appeals, the assessee had not paid the tax due at the time of filing the appeals and since the appeals have not been filed as required under Section 249 (4) (a) of the Income Tax Act, the appeals were dismissed by the Commissioner of Income Tax (Appeals). Thereafter, the assessee paid the admitted tax due and filed another six appeals with a delay of 534 days. However, all those appeals came to be dismissed by the Commissioner of Income Tax (Appeals) holding that sufficient cause has not been shown for condoning the delay. Aggrieved against the said order, the assessee preferred twelve appeals before the Tribunal. Insofar as the six appeals relating to the delay of 534 days, which were filed after payment of admitted tax, the Tribunal was of the view that reasonable cause has been shown by the assessee and placing reliance on the decision of the Supreme Court in Ram Nath Sahu v. Gobardhan Sao [2002] 3 SCC 195, allowed the appeals of the assessee and remitted the matter back to the Commissioner of Income Tax (Appeals) for deciding the matter on merits. Consequent to the order remitting the above matters back to the Commissioner of Income Tax (Appeals), the appeals against the order of the Commissioner of Income Tax (Appeals) dismissing the appeals on account of the delay of 97 days for non-compliance of Section 249 (4) (a) was dismissed as infructuous as the relief has been granted in one set of appeals. As against the above said order of the Tribunal, the Revenue is before this Court by preferring the present appeals contending that the Tribunal ought not to have taken a lenient view in the matter when there is no sufficient cause shown by the assessee for the delay in filing the appeals.
3. Heard Mr. M.Swaminathan, learned standing counsel appearing for the appellant and perused the documents as also the orders of the Commissioner of Income Tax (Appeals) and the Tribunal available on record.
4. On a perusal of the documents placed before the Court, we find that the appeals before the Commissioner of Income Tax (Appeals) relates to penalty. The pre-condition for filing the appeals is requirement of deposit of admitted tax due, which apparently the assessee had deposited with a delay of 534 days. But the fact remains that appeals were filed earlier without deposit of the admitted tax due, however, with some delay and with reason for the delay. Taking note of the nature of business of the assessee and the financial hardship expressed by the assessee, wherein the assessee had stated that was in dire financial difficulty to pay the tax at that particular point of time and after making sufficient arrangements to get the funds, the assessee had later paid the tax due on account of which delay occasioned, the Tribunal, accepting the reason shown by the assessee, allowed the appeals. While coming to the above conclusion, the Tribunal has relied upon various decisions of the Supreme Court, more particularly, the judgment of the Supreme Court reported in Ram Nath Sao's case (supra), wherein the Supreme Court, in a case of condonation of delay, has held as under :—
"..... It is axiomatic that condonation of delay is a matter of discretion of the court. Section 5 of the Limitation Act does not say that such discretion can be exercised only if the delay is within a certain limit. Length of delay is no matter, acceptability of the explanation is the only criterion. Sometimes delay of the shortest range may be uncondonable due to a want of acceptable explanation whereas in certain other cases, delay of a very long range can be condoned as the explanation thereof is satisfactory.
..... Acceptance of explanation furnished should be the rule and refusal an exception more so when no negligence or inaction or want of bona fide can be imputed to the defaulting party.
..... However, by taking a pedantic and hyper technical view of the matter the explanation furnished should not be rejected when stakes are high and/or arguable points of facts and law are involved in the case, causing enormous loss and irreparable injury to the party against whom the lis terminates either by default or inaction and defeating valuable right of such party to have the decision on merit. While considering the matter, courts have to strike a balance between resultant effect of the order it is going to pass upon the parties either way."
This ratio of the judgment as laid down by the Supreme Court in the above cited decision will be applicable to the facts of the present case.
5. The prima facie case of the assessee before the Tribunal was that there was no liability for the assessee to pay the penalty under Section 271 (1) (c) of the Income Tax Act. However, the assessee had also made good the requirement of Section 249 (4) (a) of the Income Tax Act at a later date. Taking note of the above facts and circumstances, the Tribunal allowed the appeals and remitted the matters back to the Commissioner of Income Tax (Appeals).
6. The Revenue, before this Court, contends that the delay has not been properly explained and only on that reason the Commissioner of Income Tax (Appeals) had dismissed the appeals of the assessee, which the Tribunal did not appreciate in proper light and allowed the appeals, which warrants interference at the hands of this Court.
7. However, such a stand of the Revenue is not sustainable on the facts and circumstances of the case. On a careful perusal of the order of the Tribunal, this Court too finds that there appears to be some explanation shown by the assessee showing sufficient cause for the delay in filing the appeals. The judgment of the Supreme Court, relied on by the Tribunal, is applicable to the facts of the present case. Therefore, this Court is of the considered view that there is no reason warranting interference with the order passed by the Tribunal.
8. For the reasons aforesaid, all the appeals filed by the Revenue are dismissed. Consequently, connected miscellaneous petitions are closed. Since the matter has already been remanded back to the Commissioner of Income Tax (Appeals), the Commissioner of Income Tax (Appeals) is directed to dispose of the appeals on merits and in accordance with law in accordance with the roster.
SB 

*In favour of assessee.
IT : In case of deceased assessee, details given by legal representatives had to be considered by Authority before it proceeded to invoke section 271(1)(c)
■■■
[2014] 50 taxmann.com 417 (Madras) 
HIGH COURT OF MADRAS
N.R. Palanivel
v.
Commissioner of Income-tax, Salem*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
TAX CASE (APPEAL) NOS. 134 TO 139 OF 2014†
SEPTEMBER  8, 2014 
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FACTS
 
	■ 
	 
	There was a survey under section 133A of the Income-tax Act in the premises of the assessee and a statement was recorded with regard to the fixed deposits made by the assessee in a co-operative Bank.

	■ 
	 
	The assessee filed a letter with the department stating that the deposits were all made out of the amount of Rs.20.00 lakhs he got from the family partition in the year 1977. The assessee had also stated that the said deposits were renewed alongwith the interest accumulated thereon. The assessee requested the Assessing Officer that he would collect the deposit details from the bank and filed the returns. It is on record that at that time, the assessee was suffering from lung cancer.

	■ 
	 
	The Assessing Officer issued notices to the assessee under section 148 for the assessment year in question.

	■ 
	 
	The revised returns filed by the assessee were accepted by the Assessing Officer without any addition. But the Assessing Officer initiated penalty proceedings under section 271(1)(c) for concealment of income. In the meantime, the assessee passed away. A reply letter was filed by the legal heirs of the deceased assessee requesting the Officer to drop the penalty proceedings.

	■ 
	 
	The Assessing Officer, while passing the order in respect of penalty under section 271(1)(c) held that the assessee had filed the revised return only after the survey was conducted under section 133A. But for the survey, the assessee would not have disclosed the unexplained investment. Hence, the Assessing Officer held that the explanation offered by the legal representatives of the deceased assessee was not accepted and levied penalty under section 271(1)(c) in respect of the assessment years in question.

	■ 
	 
	On appeal, the Commissioner (Appeals), dismissed the appeals.

	■ 
	 
	On further appeal, the Tribunal rejected the contentions of the assessee and dismissed the appeals.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the instant case, there are some factors which have been overlooked by the Authorities below. The primary factor is that after the survey was conducted on 6-1-2009, the assessee, while he was alive, referring to the survey under section 133A on 6-1-2009, and the issuance of summons, gave a detailed explanation on 13-1-2009 in vernacular language with regard to the investments as pointed out by the Assessing Officer. In the said letter, the assessee had stated that because of his terminal illness, frail health and memory loss, he could not produce all those documents and was producing the deposit receipts as annexure to the letter dated 13-1-2009. He further explained that out of a partition in his family in the year 1977, he received a sum of Rs.20.00 lakhs as his share. He was earning agricultural income from his own lands and leased lands. All those amounts were invested in a fixed deposit in a Co-operative Bank and the same is detailed in the list annexed to the letter. It is the further explanation that even the interest earned out of the deposits were re-invested in the deposits. It is the further explanation of the assessee that the details of every year's deposit and the interest earned thereon though not available immediately, would be collected and given shortly. He further explained that as on 31-3-2001, Rs. 30 to 40 lakhs were available as deposit and the details of the said fixed deposits were filed alongwith the letter. [Para 13]

	■ 
	 
	It is on record that after giving this explanation alongwith the documents, the assessee died on 27-5-2009. After the assessment order was passed in response to the notice, the legal heirs have filed a detailed reply giving the explanation reiterating in addition to what was submitted by the assessee on 13-1-2009. [Para 14]

	■ 
	 
	It appears that some details were furnished in the form of explanation by the legal representatives of the deceased assessee, but it, as found in the proceedings by the Assessing Officer as well as the first Appellate Authority and the Tribunal, that except adverting to the letter of the legal heirs of the assessee, there is no discussion whatsoever as to the nature of explanation offered by the assessee and his legal heirs. All the Authorities have cursorily dismissed the explanation. It is not as if the explanation was submitted without details. It appears from record that some records were filed alongwith letter dated 13-1-2009. In such view of the matter, the assessee in this case had given some explanation which would fall within the parameters of Explanation B to section 271(1)(c). If the Authorities have considered these issues in detail, probably, there would have been no case for the assessee. In the instant case, reasonable explanation was offered by the assessee as to the fixed deposit prior to 31-3-2001 and the renewal of the fixed deposit with interest. He claimed it primarily as family income out of partition and agricultural income. Before an opportunity could be given to him to explain, he died on 27-5-2009. The legal representatives, however, made an attempt to convince the authorities but were not successful. [Para 15]

	■ 
	 
	In the present case, the explanation made on the basis of Explanation B to section 271(1)(c) to some extent has been satisfied by the assessee and the legal heirs of the assessee. The details given by the legal representatives of the assessee alongwith the annexures have to be considered by the Authority before ever it proceeds to invoke section 271(1)(c). If the Authority still finds that the Explanation is not justified or reasonable, they are entitled to take a different view on the penalty proceedings. But when the assessee has given some reasonable explanation, it is incumbent on the part of the Authority to consider the same on its own merits before proceeding further. This exercise, has not been done in the present case and, consequently, the matter is remanded back to the Assessing Officer to consider the explanation. [Para 16]


CASES REFERRED TO
 
CIT v. Gem Granites [2014] 42 taxmann.com 493 (Mad.) (para 8), MAK Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC) (para 9), CIT v. M. Pachamuthu  [2007] 295 ITR 502 (Mad.) (para 14) and CIT v. Rajiv Garg [2009] 313 ITR 256/[2008] 175 Taxman 184 (Punj. & Har.) (para 14).
R. Janakiraman  for the Appellant. J. Narayanaswamy, Standing Counsel  for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The above Tax Case (Appeals), filed at the instance of the assessee as against the orders of the Income Tax Appellate Tribunal for the assessment years 2002-03 to 2008-09 raising the following substantial questions of law:
	"(a)
	 
	Whether on the facts and in the circumstances of the case, the Income Tax Appellate Tribunal was justified in holding that there was concealment of income warranting levy of penalty under Section 271(1)(c) of the Income Tax Act?

	(b)
	 
	Whether the Income Tax Appellate Tribunal was right in law in confirming the order of lower authorities especially when the explanation of assessee was not rejected, that the deposits were accepted to be assessed as income of the year due to his terminal illness that made it difficult to reconcile the renewed deposits with old ones and so there was no concealment of income?

	(c)
	 
	Whether the Tribunal was correct in law in confirming the penalty on the legal heirs of the deceased in the absence of any finding as to concealment by the legal heirs?

	(d)
	 
	Whether the finding of the Tribunal is perverse as no finding was given in respect of the contentions raised by the assessee?

	(e)
	 
	Whether the Tribunal was justified in not following the decision of the Supreme Court in CIT v. Suresh Chandra Mittal 251 ITR 9 and that of Delhi High Court in CIT v. SAS Pharmaceuticals 335 ITR 259 and cancelled the penalty under Section 271(1)(c)?"


2. The brief facts are as follows:
The assessee was in the business of operating transport bus in Salem District. The assessee filed return of income for the assessment years 2002-03 to 2007-08 on various dates. On 06.01.2009, there was a survey under Section 133A of the Income Tax Act in the premises of the assessee and a statement was recorded with regard to the fixed deposits made by the assessee in Rasipuram Co-operative Urban Bank Limited, Rasipuram. On 13.1.2009, the assessee filed a letter with the Department stating that the deposits were all made out of the amount of Rs.20.00 lakhs he got from the family partition in the year 1977. The assessee had also stated that the said deposits were renewed along with the interest accumulated thereon. The assessee requested the Assessing Officer that he would collect the deposit details from the bank and file the returns. It is on record that at that time, the assessee was suffering from lung cancer. The Assessing Officer issued notices to the assessee under Section 148 of the Income Tax Act for the above-said assessment years. In response to the said notice, the assessee filed revised return of income, the details of which are as follows:
	Assessment Year 
	Return Filed 
	Income Declared 
	Revised Return 
	Income returned 

	2002-03
	29.3.03
	129264
	17.3.09
	414164

	2003-04
	30.3.04
	127558
	26.2.09
	1304655

	2004-05
	29.03.05
	66520
	26.2.09
	1406951

	2005-06
	31.3.06
	94712
	26.02.09
	1296490

	2006-07
	23.3.07
	148410
	26.2.09
	1197092

	2007-08
	28.3.08
	18637
	26.2.09
	823979

	2008-09
	26.2.09
	2274243
	-
	-


3. The assessments for all the above-said assessment years were completed and the revised returns filed by the assessee were accepted by the Assessing Officer without any addition. But the Assessing Officer initiated penalty proceedings under Section 271(1)(c) of the Income Tax Act for concealment of income. Since the assessee was seriously ill, he filed a letter dated 09.04.2009 seeking time to file a reply. In the meantime, the assessee passed away on 27.5.2009. A reply letter was filed by the legal heirs of the deceased assessee on 25.6.2009 requesting the Officer to drop the penalty proceedings.
4. The Assessing Officer, while passing the order in respect of penalty under Section 271(1)(c) of the Income Tax Act took note of the reply given by the legal heirs of the deceased assessee on 25.6.2009 and came to hold that the assessee had filed the revised return only after the survey was conducted under Section 133A of the Income Tax Act. But for the survey, the assessee would not have disclosed the unexplained investment. Hence, the Assessing Officer held that the explanation offered by the legal representatives of the deceased assessee was not accepted and levied penalty under Section 271(1)(c) of the Income Tax Act in respect of the assessment years in question.
5. Aggrieved by the orders of the Assessing Officer, appeals were filed before the Commissioner of Income Tax (Appeals), who dismissed the appeals holding as follows:
"5. I have considered the penalty order and the submissions of the appellant. The only issue to be adjudicated is the levy of penalty u/s 271(1)(c) of the Income-tax Act, 1961. All the grounds relate to the same issue.
5.1 The appellant, inter-alia, has relied the ratio of the apex court in the case of Commissioner v. Suresh Chandra Mittal in 241 ITR 124. The relevant portion is as below:
"We find ourselves in agreement with the view taken by the tribunal. It is well settled that under section 271(1)(c), the initial burden lies on the revenue to establish that the assessee had concealed the income or has furnished inaccurate particulars of income. The Burden shifts to the assessee only if he fails to offer any explanation or offers an explanation which is found to be false by the assessing authority. However, the Explanation 1, provides for the shifting of the burden again where the explanation offered by the appellant is found to be bonafide".
5.2 Considering the facts and circumstances of the case, the appellant would not have offered the income but for the detection of the same by the department. The appellants' explanation that, he was of the opinion that, as there was no TDS by the bank, he was of the opinion that filing of returns for the said fixed deposits and interest thereon, was not necessary, is not acceptable. The very fact that the appellant is aware of the TDS provisions itself would mean that the appellant was very much aware of the provisions of the Income tax act. The appellant has also not provided any evidence to the agricultural income of the family prior to the partition in 1997-97. The appellant explanation is only an afterthought and not bonafide."
6. Aggrieved by the order of the Commissioner of Income Tax (Appeals), the assessee filed appeals before the Income Tax Appellate Tribunal. The Tribunal rejected the contentions of the assessee and dismissed the appeals holding as follows:
"15. We find that the assessee had produced absolutely no material before us or before any of the lower authorities to show that the amount invested in FDRs in the years under consideration was renewal of the old FDRs and not fresh investment of the relevant years. The assessee, has even not filed copies of FDRs or any certificate from bank in support of his above submissions. In the absence of any such material, we find that the assessee's submission in this respect cannot be accepted being without any basis or material.
16. Further in the decision of the Amritsar Bench of the Tribunal in the case of ITO vs Fashionways (supra), it was held that where the assessee filed a revised return prior to the completion of the assessment wherein he corrected the earlier omission or mistake, for such mistake penalty u/s 271(1)(c) of the Act is not leviable. We find that in the instant case, the assessee could not produce any material before us to show that the subsequent returns filed by him in pursuance to notices u/s 148 were legal and valid revised returns u/s 139(5) of the Act. Therefore, the above decision is not applicable to the facts of the instant case.
	 
	17**
	**
	**


18. We find that regular returns of income were filed in each of the years under consideration before the date of survey wherein full and true income was not disclosed by the assessee, but disclosed the same in the returns which were filed in pursuance to notices issued u/s 148 of the Act. We find that the assessee could not produce any bonafide reason for which correct income could not be disclosed in the regular returns filed u/s 139(1) or 139(4) or 139(5) of the Act. We, therefore, do not find any reason to interfere with the orders of the lower authorities. They are confirmed and the grounds of appeal of the assessee for the years under consideration are dismissed."
7. Aggrieved by the orders of the Tribunal, the present Tax Case (Appeals) have been filed by the assessee raising the substantial question of law referred supra.
8. Learned counsel appearing for the appellant placing reliance on the decision reported in (CIT v. Gem Granites [2014] 42 taxmann.com 493 (Mad.)), would contend that explanation offered by the assessee along with the details of the Fixed Deposits has not been considered by the Department. When once an explanation is submitted, the onus is shifted to the Revenue to come to a conclusion that the explanation is not acceptable and therefore the case falls under Section 271(1)(c) of the Income Tax Act. He further submits that the Assessing Officer without even considering the representation of the assessee dated 13.01.2009, levied penalty under Section 271(1)(c) of the Income Tax Act, which was confirmed by the Commissioner of Income Tax (Appeals) as well as the Tribunal. Hence, the order of the Tribunal confirming the levy of penalty has to be set aside.
9. Per contra, learned Standing Counsel appearing for the respondent placing reliance on the decision of the Supreme Court reported in (MAK Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448) would submit that the assessee should have given cogent and reliable evidence to establish that there is no concealment of income. In the instant case, the assessee has not proved with established evidence with regard to the investments made. Hence, the Tribunal is right in confirming the levy of penalty.
10. Heard learned counsel appearing for the appellant and the learned standing counsel appearing for the Revenue and perused the materials placed before this Court.
11. The core issue involved in the above appeals is whether penalty is leviable under Section 271(1)(c) of the Income Tax Act. Section 271(1)(c) reads as follows:
"271. Failure to furnish returns, comply with notices, concealment of income, etc.— (1) If the Assessing Officer or the Deputy Commissioner (Appeals) or the Commissioner (Appeals) in the course of any proceedings under this Act, is satisfied that any person--
	 
	(a)**
	**
	**


(b) has failed to comply with a notice under sub-section (1) of section 142 or sub-section (2) of section 143, or fails to comply with a direction issued under sub-section (2A) of section 142, or
(c) has concealed the particulars of his income or furnished inaccurate particulars of such income, he may direct that such person shall pay by way of penalty,--
	(i)
	 
	Omitted by DTL (Amend.) Act, 1989 wef 1-4-1989;

	(ii)
	 
	in the cases referred to in clause (b), in addition to any tax payable by him, a sum which shall not be less than one thousand rupees but which may extend to twenty-five thousand rupees for each such failure ;

	(iii)
	 
	in the cases referred to in clause (c), in addition to any tax payable by him, a sum which shall not be less than, but which shall not exceed three times, the amount of tax sought to be evaded by reason of the concealment of particulars of his income or the furnishing of inaccurate particulars of such income.


Explanation 1.— Where in respect of any facts material to the computation of the total income of any person under this Act,—
	(A) 
	 
	such person fails to offer an explanation or offers an explanation which is found by the Assessing Officer or the Deputy Commissioner (Appeals) or the Commissioner (Appeals) to be false, or

	(B) 
	 
	such person offers an explanation which he is not able to substantiate and fails to prove that such explanation is bona fide and that all the facts relating to the same and material to the computation of his total income have been disclosed by him, then, the amount added or disallowed in computing the total income of such person as a result thereof shall, for the purposes of clause (c) of this sub-section, be deemed to represent the income in respect of which particulars have been concealed."


12. In the decision reported in Gem Granites (supra), this Court while dealing with the issue of penalty imposed under Section 271(1)(c) of the Income Tax Act held as follows:
"11. In a recent decision of the Hon'ble Supreme Court in Civil Appeal No.9772 of 2013, dated 30.10.2013 (Mak Data P. Ltd., v. Commissioner of Income Tax-II), the Hon'ble Supreme Court while considering the Explanation to Section 271(1), held that the question would be whether the assessee had offered an explanation for concealment of particulars of income or furnishing inaccurate particulars of income and the Explanation to Section 271(1) raises a presumption of concealment, when a difference is noticed by the Assessing Officer between the reported and assessed income. The burden is then on the assessee to show otherwise, by cogent and reliable evidence and when the initial onus placed by the explanation, has been discharged by the assessee, the onus shifts on the Revenue to show that the amount in question constituted their income and not otherwise. Factually, we find that the onus cast upon the assessee has been discharged by giving a cogent and reliable explanation. Therefore, if the department did not agreed with the explanation, then the onus was on the department to prove that there was concealment of particulars of income or furnishing inaccurate particulars of income. In the instant case, such onus which shifted on the department has not been discharged. In the circumstances, we do not find that there is any ground for this Court to substitute our interfere with the finding of the Tribunal on the aspect of the bonafides of the conduct of the assessee".
13. From a reading of the above-said provision and the decision of the Supreme Court and this Court, it is clear that in the instant case there are some factors which have been overlooked by the Authorities below. The primary factor is that after the survey was conducted on 06.01.2009, the assessee, while he was alive, referring to the survey under Section 133A on 06.01.2009 and the issuance of summons, gave a detailed explanation on 13.1.2009 in vernacular language with regard to the investments as pointed out by the Assessing Officer. In the said letter, the assessee had stated that because of his terminal illness, frail health and memory loss, he could not produce all those documents and was producing the deposit receipts as annexure to the letter dated 13.1.2009. He further explained that out of a partition in his family in the year 1977, he received a sum of Rs.20.00 lakhs as his share. He was earning agricultural income from his own lands and leased lands. All those amounts were invested in a fixed deposit in Rasipuram Urban Cooperative Bank and the same is detailed in the list annexed to the letter. It is the further explanation that even the interest earned out of the deposits were re-invested in the deposits. It is the further explanation of the assessee that the details of every year's deposit and the interest earned thereon though not available immediately, would be collected and given shortly. He further explained that as on 31.3.2001, Rs.30 to 40 lakhs were available as deposit and the details of the said fixed deposits were filed along with the letter.
14. It is on record that after giving this explanation along with the documents, the assessee died on 27.5.2009. After the assessment order was passed in response to the notice, the legal heirs have filed a detailed reply giving the explanation reiterating in addition to what was submitted by the said N.R. Palanivel on 13.1.2009. Even in that reply, they have relied upon two decisions in the case of CIT v. M. Pachamuthu  [2007] 295 ITR 502 (Mad.) and CIT v. Rajiv Garg [2009] 313 ITR 256/[2008] 175 Taxman 184 (Punj. & Har.).
15. It appears that some details were furnished in the form of explanation by the legal representatives of the deceased assessee, but we find from the proceedings by the Assessing Officer as well as the first Appellate Authority and the Tribunal that except adverting to the letter of the legal heirs of N.R. Palanivel, there is no discussion whatsoever as to the nature of explanation offered by the assessee and his legal heirs. All the Authorities have cursorily dismissed the explanation. It is not as if the explanation was submitted without details. It appears from record that some records were filed along with letter dated 13.1.2009. In such view of the matter, the assessee in this case had given some explanation which would fall within the parameters of Explanation B to Section 271(1)(c) of the Income Tax Act. If the Authorities have considered these issues in detail, probably, there would have been no case for the assessee. We find that in the instant case, reasonable explanation was offered by the assessee as to the fixed deposit prior to 31.3.2001 and the renewal of the fixed deposit with interest. He claimed it primarily as family income out of partition and agricultural income. Before an opportunity could be given to him to explain, he died on 27.5.2009. The legal representatives, however, made an attempt to convince the authorities but were not successful.
16. In the present case, we find that the explanation made on the basis of Explanation B to Section 271(1)(c) of the Income Tax Act to some extent has been satisfied by the assessee and the legal heirs of the assessee. The details given by the legal representatives of the assessee along with the annexures have to be considered by the Authority before ever it proceeds to invoke Section 271(1)(c). If the Authority still finds that the Explanation is not justified or reasonable, they are entitled to take a different view on the penalty proceedings. But when the assessee has given some reasonable explanation, it is incumbent on the part of the Authority to consider the same on its own merits before proceeding further. This exercise, we find, has not been done in the present case and consequently, the matter is remanded back to the Assessing Officer to consider the explanation after giving an opportunity to the legal representatives of the assessee in support of the representation dated 13.1.2009 and dt.25.6.2009 and thereafter proceed in accordance with law.
17. For the foregoing reasons, we pass the following order:
The order of the Tribunal insofar as confirming the penalty proceedings in respect of the assessment years in question stand set aside and the matter is remanded back to the Assessing Officer for fresh consideration.
18. In the result, the above Tax Case (Appeals) are disposed of. No costs. Consequently, connected miscellaneous petitions are closed.
SB 

*In favour of assessee/Matter remanded.
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FACTS
 
	■ 
	 
	There was a survey under section 133A of the Income-tax Act in the premises of the assessee and a statement was recorded with regard to the fixed deposits made by the assessee in a co-operative Bank.

	■ 
	 
	The assessee filed a letter with the department stating that the deposits were all made out of the amount of Rs.20.00 lakhs he got from the family partition in the year 1977. The assessee had also stated that the said deposits were renewed alongwith the interest accumulated thereon. The assessee requested the Assessing Officer that he would collect the deposit details from the bank and filed the returns. It is on record that at that time, the assessee was suffering from lung cancer.

	■ 
	 
	The Assessing Officer issued notices to the assessee under section 148 for the assessment year in question.

	■ 
	 
	The revised returns filed by the assessee were accepted by the Assessing Officer without any addition. But the Assessing Officer initiated penalty proceedings under section 271(1)(c) for concealment of income. In the meantime, the assessee passed away. A reply letter was filed by the legal heirs of the deceased assessee requesting the Officer to drop the penalty proceedings.

	■ 
	 
	The Assessing Officer, while passing the order in respect of penalty under section 271(1)(c) held that the assessee had filed the revised return only after the survey was conducted under section 133A. But for the survey, the assessee would not have disclosed the unexplained investment. Hence, the Assessing Officer held that the explanation offered by the legal representatives of the deceased assessee was not accepted and levied penalty under section 271(1)(c) in respect of the assessment years in question.

	■ 
	 
	On appeal, the Commissioner (Appeals), dismissed the appeals.

	■ 
	 
	On further appeal, the Tribunal rejected the contentions of the assessee and dismissed the appeals.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the instant case, there are some factors which have been overlooked by the Authorities below. The primary factor is that after the survey was conducted on 6-1-2009, the assessee, while he was alive, referring to the survey under section 133A on 6-1-2009, and the issuance of summons, gave a detailed explanation on 13-1-2009 in vernacular language with regard to the investments as pointed out by the Assessing Officer. In the said letter, the assessee had stated that because of his terminal illness, frail health and memory loss, he could not produce all those documents and was producing the deposit receipts as annexure to the letter dated 13-1-2009. He further explained that out of a partition in his family in the year 1977, he received a sum of Rs.20.00 lakhs as his share. He was earning agricultural income from his own lands and leased lands. All those amounts were invested in a fixed deposit in a Co-operative Bank and the same is detailed in the list annexed to the letter. It is the further explanation that even the interest earned out of the deposits were re-invested in the deposits. It is the further explanation of the assessee that the details of every year's deposit and the interest earned thereon though not available immediately, would be collected and given shortly. He further explained that as on 31-3-2001, Rs. 30 to 40 lakhs were available as deposit and the details of the said fixed deposits were filed alongwith the letter. [Para 13]

	■ 
	 
	It is on record that after giving this explanation alongwith the documents, the assessee died on 27-5-2009. After the assessment order was passed in response to the notice, the legal heirs have filed a detailed reply giving the explanation reiterating in addition to what was submitted by the assessee on 13-1-2009. [Para 14]

	■ 
	 
	It appears that some details were furnished in the form of explanation by the legal representatives of the deceased assessee, but it, as found in the proceedings by the Assessing Officer as well as the first Appellate Authority and the Tribunal, that except adverting to the letter of the legal heirs of the assessee, there is no discussion whatsoever as to the nature of explanation offered by the assessee and his legal heirs. All the Authorities have cursorily dismissed the explanation. It is not as if the explanation was submitted without details. It appears from record that some records were filed alongwith letter dated 13-1-2009. In such view of the matter, the assessee in this case had given some explanation which would fall within the parameters of Explanation B to section 271(1)(c). If the Authorities have considered these issues in detail, probably, there would have been no case for the assessee. In the instant case, reasonable explanation was offered by the assessee as to the fixed deposit prior to 31-3-2001 and the renewal of the fixed deposit with interest. He claimed it primarily as family income out of partition and agricultural income. Before an opportunity could be given to him to explain, he died on 27-5-2009. The legal representatives, however, made an attempt to convince the authorities but were not successful. [Para 15]

	■ 
	 
	In the present case, the explanation made on the basis of Explanation B to section 271(1)(c) to some extent has been satisfied by the assessee and the legal heirs of the assessee. The details given by the legal representatives of the assessee alongwith the annexures have to be considered by the Authority before ever it proceeds to invoke section 271(1)(c). If the Authority still finds that the Explanation is not justified or reasonable, they are entitled to take a different view on the penalty proceedings. But when the assessee has given some reasonable explanation, it is incumbent on the part of the Authority to consider the same on its own merits before proceeding further. This exercise, has not been done in the present case and, consequently, the matter is remanded back to the Assessing Officer to consider the explanation. [Para 16]


CASES REFERRED TO
 
CIT v. Gem Granites [2014] 42 taxmann.com 493 (Mad.) (para 8), MAK Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC) (para 9), CIT v. M. Pachamuthu  [2007] 295 ITR 502 (Mad.) (para 14) and CIT v. Rajiv Garg [2009] 313 ITR 256/[2008] 175 Taxman 184 (Punj. & Har.) (para 14).
R. Janakiraman  for the Appellant. J. Narayanaswamy, Standing Counsel  for the Respondent.
JUDGMENT
 
R. Sudhakar, J. - The above Tax Case (Appeals), filed at the instance of the assessee as against the orders of the Income Tax Appellate Tribunal for the assessment years 2002-03 to 2008-09 raising the following substantial questions of law:
	"(a)
	 
	Whether on the facts and in the circumstances of the case, the Income Tax Appellate Tribunal was justified in holding that there was concealment of income warranting levy of penalty under Section 271(1)(c) of the Income Tax Act?

	(b)
	 
	Whether the Income Tax Appellate Tribunal was right in law in confirming the order of lower authorities especially when the explanation of assessee was not rejected, that the deposits were accepted to be assessed as income of the year due to his terminal illness that made it difficult to reconcile the renewed deposits with old ones and so there was no concealment of income?

	(c)
	 
	Whether the Tribunal was correct in law in confirming the penalty on the legal heirs of the deceased in the absence of any finding as to concealment by the legal heirs?

	(d)
	 
	Whether the finding of the Tribunal is perverse as no finding was given in respect of the contentions raised by the assessee?

	(e)
	 
	Whether the Tribunal was justified in not following the decision of the Supreme Court in CIT v. Suresh Chandra Mittal 251 ITR 9 and that of Delhi High Court in CIT v. SAS Pharmaceuticals 335 ITR 259 and cancelled the penalty under Section 271(1)(c)?"


2. The brief facts are as follows:
The assessee was in the business of operating transport bus in Salem District. The assessee filed return of income for the assessment years 2002-03 to 2007-08 on various dates. On 06.01.2009, there was a survey under Section 133A of the Income Tax Act in the premises of the assessee and a statement was recorded with regard to the fixed deposits made by the assessee in Rasipuram Co-operative Urban Bank Limited, Rasipuram. On 13.1.2009, the assessee filed a letter with the Department stating that the deposits were all made out of the amount of Rs.20.00 lakhs he got from the family partition in the year 1977. The assessee had also stated that the said deposits were renewed along with the interest accumulated thereon. The assessee requested the Assessing Officer that he would collect the deposit details from the bank and file the returns. It is on record that at that time, the assessee was suffering from lung cancer. The Assessing Officer issued notices to the assessee under Section 148 of the Income Tax Act for the above-said assessment years. In response to the said notice, the assessee filed revised return of income, the details of which are as follows:
	Assessment Year 
	Return Filed 
	Income Declared 
	Revised Return 
	Income returned 

	2002-03
	29.3.03
	129264
	17.3.09
	414164

	2003-04
	30.3.04
	127558
	26.2.09
	1304655

	2004-05
	29.03.05
	66520
	26.2.09
	1406951

	2005-06
	31.3.06
	94712
	26.02.09
	1296490

	2006-07
	23.3.07
	148410
	26.2.09
	1197092

	2007-08
	28.3.08
	18637
	26.2.09
	823979

	2008-09
	26.2.09
	2274243
	-
	-


3. The assessments for all the above-said assessment years were completed and the revised returns filed by the assessee were accepted by the Assessing Officer without any addition. But the Assessing Officer initiated penalty proceedings under Section 271(1)(c) of the Income Tax Act for concealment of income. Since the assessee was seriously ill, he filed a letter dated 09.04.2009 seeking time to file a reply. In the meantime, the assessee passed away on 27.5.2009. A reply letter was filed by the legal heirs of the deceased assessee on 25.6.2009 requesting the Officer to drop the penalty proceedings.
4. The Assessing Officer, while passing the order in respect of penalty under Section 271(1)(c) of the Income Tax Act took note of the reply given by the legal heirs of the deceased assessee on 25.6.2009 and came to hold that the assessee had filed the revised return only after the survey was conducted under Section 133A of the Income Tax Act. But for the survey, the assessee would not have disclosed the unexplained investment. Hence, the Assessing Officer held that the explanation offered by the legal representatives of the deceased assessee was not accepted and levied penalty under Section 271(1)(c) of the Income Tax Act in respect of the assessment years in question.
5. Aggrieved by the orders of the Assessing Officer, appeals were filed before the Commissioner of Income Tax (Appeals), who dismissed the appeals holding as follows:
"5. I have considered the penalty order and the submissions of the appellant. The only issue to be adjudicated is the levy of penalty u/s 271(1)(c) of the Income-tax Act, 1961. All the grounds relate to the same issue.
5.1 The appellant, inter-alia, has relied the ratio of the apex court in the case of Commissioner v. Suresh Chandra Mittal in 241 ITR 124. The relevant portion is as below:
"We find ourselves in agreement with the view taken by the tribunal. It is well settled that under section 271(1)(c), the initial burden lies on the revenue to establish that the assessee had concealed the income or has furnished inaccurate particulars of income. The Burden shifts to the assessee only if he fails to offer any explanation or offers an explanation which is found to be false by the assessing authority. However, the Explanation 1, provides for the shifting of the burden again where the explanation offered by the appellant is found to be bonafide".
5.2 Considering the facts and circumstances of the case, the appellant would not have offered the income but for the detection of the same by the department. The appellants' explanation that, he was of the opinion that, as there was no TDS by the bank, he was of the opinion that filing of returns for the said fixed deposits and interest thereon, was not necessary, is not acceptable. The very fact that the appellant is aware of the TDS provisions itself would mean that the appellant was very much aware of the provisions of the Income tax act. The appellant has also not provided any evidence to the agricultural income of the family prior to the partition in 1997-97. The appellant explanation is only an afterthought and not bonafide."
6. Aggrieved by the order of the Commissioner of Income Tax (Appeals), the assessee filed appeals before the Income Tax Appellate Tribunal. The Tribunal rejected the contentions of the assessee and dismissed the appeals holding as follows:
"15. We find that the assessee had produced absolutely no material before us or before any of the lower authorities to show that the amount invested in FDRs in the years under consideration was renewal of the old FDRs and not fresh investment of the relevant years. The assessee, has even not filed copies of FDRs or any certificate from bank in support of his above submissions. In the absence of any such material, we find that the assessee's submission in this respect cannot be accepted being without any basis or material.
16. Further in the decision of the Amritsar Bench of the Tribunal in the case of ITO vs Fashionways (supra), it was held that where the assessee filed a revised return prior to the completion of the assessment wherein he corrected the earlier omission or mistake, for such mistake penalty u/s 271(1)(c) of the Act is not leviable. We find that in the instant case, the assessee could not produce any material before us to show that the subsequent returns filed by him in pursuance to notices u/s 148 were legal and valid revised returns u/s 139(5) of the Act. Therefore, the above decision is not applicable to the facts of the instant case.
	 
	17**
	**
	**


18. We find that regular returns of income were filed in each of the years under consideration before the date of survey wherein full and true income was not disclosed by the assessee, but disclosed the same in the returns which were filed in pursuance to notices issued u/s 148 of the Act. We find that the assessee could not produce any bonafide reason for which correct income could not be disclosed in the regular returns filed u/s 139(1) or 139(4) or 139(5) of the Act. We, therefore, do not find any reason to interfere with the orders of the lower authorities. They are confirmed and the grounds of appeal of the assessee for the years under consideration are dismissed."
7. Aggrieved by the orders of the Tribunal, the present Tax Case (Appeals) have been filed by the assessee raising the substantial question of law referred supra.
8. Learned counsel appearing for the appellant placing reliance on the decision reported in (CIT v. Gem Granites [2014] 42 taxmann.com 493 (Mad.)), would contend that explanation offered by the assessee along with the details of the Fixed Deposits has not been considered by the Department. When once an explanation is submitted, the onus is shifted to the Revenue to come to a conclusion that the explanation is not acceptable and therefore the case falls under Section 271(1)(c) of the Income Tax Act. He further submits that the Assessing Officer without even considering the representation of the assessee dated 13.01.2009, levied penalty under Section 271(1)(c) of the Income Tax Act, which was confirmed by the Commissioner of Income Tax (Appeals) as well as the Tribunal. Hence, the order of the Tribunal confirming the levy of penalty has to be set aside.
9. Per contra, learned Standing Counsel appearing for the respondent placing reliance on the decision of the Supreme Court reported in (MAK Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448) would submit that the assessee should have given cogent and reliable evidence to establish that there is no concealment of income. In the instant case, the assessee has not proved with established evidence with regard to the investments made. Hence, the Tribunal is right in confirming the levy of penalty.
10. Heard learned counsel appearing for the appellant and the learned standing counsel appearing for the Revenue and perused the materials placed before this Court.
11. The core issue involved in the above appeals is whether penalty is leviable under Section 271(1)(c) of the Income Tax Act. Section 271(1)(c) reads as follows:
"271. Failure to furnish returns, comply with notices, concealment of income, etc.— (1) If the Assessing Officer or the Deputy Commissioner (Appeals) or the Commissioner (Appeals) in the course of any proceedings under this Act, is satisfied that any person--
	 
	(a)**
	**
	**


(b) has failed to comply with a notice under sub-section (1) of section 142 or sub-section (2) of section 143, or fails to comply with a direction issued under sub-section (2A) of section 142, or
(c) has concealed the particulars of his income or furnished inaccurate particulars of such income, he may direct that such person shall pay by way of penalty,--
	(i)
	 
	Omitted by DTL (Amend.) Act, 1989 wef 1-4-1989;

	(ii)
	 
	in the cases referred to in clause (b), in addition to any tax payable by him, a sum which shall not be less than one thousand rupees but which may extend to twenty-five thousand rupees for each such failure ;

	(iii)
	 
	in the cases referred to in clause (c), in addition to any tax payable by him, a sum which shall not be less than, but which shall not exceed three times, the amount of tax sought to be evaded by reason of the concealment of particulars of his income or the furnishing of inaccurate particulars of such income.


Explanation 1.— Where in respect of any facts material to the computation of the total income of any person under this Act,—
	(A) 
	 
	such person fails to offer an explanation or offers an explanation which is found by the Assessing Officer or the Deputy Commissioner (Appeals) or the Commissioner (Appeals) to be false, or

	(B) 
	 
	such person offers an explanation which he is not able to substantiate and fails to prove that such explanation is bona fide and that all the facts relating to the same and material to the computation of his total income have been disclosed by him, then, the amount added or disallowed in computing the total income of such person as a result thereof shall, for the purposes of clause (c) of this sub-section, be deemed to represent the income in respect of which particulars have been concealed."


12. In the decision reported in Gem Granites (supra), this Court while dealing with the issue of penalty imposed under Section 271(1)(c) of the Income Tax Act held as follows:
"11. In a recent decision of the Hon'ble Supreme Court in Civil Appeal No.9772 of 2013, dated 30.10.2013 (Mak Data P. Ltd., v. Commissioner of Income Tax-II), the Hon'ble Supreme Court while considering the Explanation to Section 271(1), held that the question would be whether the assessee had offered an explanation for concealment of particulars of income or furnishing inaccurate particulars of income and the Explanation to Section 271(1) raises a presumption of concealment, when a difference is noticed by the Assessing Officer between the reported and assessed income. The burden is then on the assessee to show otherwise, by cogent and reliable evidence and when the initial onus placed by the explanation, has been discharged by the assessee, the onus shifts on the Revenue to show that the amount in question constituted their income and not otherwise. Factually, we find that the onus cast upon the assessee has been discharged by giving a cogent and reliable explanation. Therefore, if the department did not agreed with the explanation, then the onus was on the department to prove that there was concealment of particulars of income or furnishing inaccurate particulars of income. In the instant case, such onus which shifted on the department has not been discharged. In the circumstances, we do not find that there is any ground for this Court to substitute our interfere with the finding of the Tribunal on the aspect of the bonafides of the conduct of the assessee".
13. From a reading of the above-said provision and the decision of the Supreme Court and this Court, it is clear that in the instant case there are some factors which have been overlooked by the Authorities below. The primary factor is that after the survey was conducted on 06.01.2009, the assessee, while he was alive, referring to the survey under Section 133A on 06.01.2009 and the issuance of summons, gave a detailed explanation on 13.1.2009 in vernacular language with regard to the investments as pointed out by the Assessing Officer. In the said letter, the assessee had stated that because of his terminal illness, frail health and memory loss, he could not produce all those documents and was producing the deposit receipts as annexure to the letter dated 13.1.2009. He further explained that out of a partition in his family in the year 1977, he received a sum of Rs.20.00 lakhs as his share. He was earning agricultural income from his own lands and leased lands. All those amounts were invested in a fixed deposit in Rasipuram Urban Cooperative Bank and the same is detailed in the list annexed to the letter. It is the further explanation that even the interest earned out of the deposits were re-invested in the deposits. It is the further explanation of the assessee that the details of every year's deposit and the interest earned thereon though not available immediately, would be collected and given shortly. He further explained that as on 31.3.2001, Rs.30 to 40 lakhs were available as deposit and the details of the said fixed deposits were filed along with the letter.
14. It is on record that after giving this explanation along with the documents, the assessee died on 27.5.2009. After the assessment order was passed in response to the notice, the legal heirs have filed a detailed reply giving the explanation reiterating in addition to what was submitted by the said N.R. Palanivel on 13.1.2009. Even in that reply, they have relied upon two decisions in the case of CIT v. M. Pachamuthu  [2007] 295 ITR 502 (Mad.) and CIT v. Rajiv Garg [2009] 313 ITR 256/[2008] 175 Taxman 184 (Punj. & Har.).
15. It appears that some details were furnished in the form of explanation by the legal representatives of the deceased assessee, but we find from the proceedings by the Assessing Officer as well as the first Appellate Authority and the Tribunal that except adverting to the letter of the legal heirs of N.R. Palanivel, there is no discussion whatsoever as to the nature of explanation offered by the assessee and his legal heirs. All the Authorities have cursorily dismissed the explanation. It is not as if the explanation was submitted without details. It appears from record that some records were filed along with letter dated 13.1.2009. In such view of the matter, the assessee in this case had given some explanation which would fall within the parameters of Explanation B to Section 271(1)(c) of the Income Tax Act. If the Authorities have considered these issues in detail, probably, there would have been no case for the assessee. We find that in the instant case, reasonable explanation was offered by the assessee as to the fixed deposit prior to 31.3.2001 and the renewal of the fixed deposit with interest. He claimed it primarily as family income out of partition and agricultural income. Before an opportunity could be given to him to explain, he died on 27.5.2009. The legal representatives, however, made an attempt to convince the authorities but were not successful.
16. In the present case, we find that the explanation made on the basis of Explanation B to Section 271(1)(c) of the Income Tax Act to some extent has been satisfied by the assessee and the legal heirs of the assessee. The details given by the legal representatives of the assessee along with the annexures have to be considered by the Authority before ever it proceeds to invoke Section 271(1)(c). If the Authority still finds that the Explanation is not justified or reasonable, they are entitled to take a different view on the penalty proceedings. But when the assessee has given some reasonable explanation, it is incumbent on the part of the Authority to consider the same on its own merits before proceeding further. This exercise, we find, has not been done in the present case and consequently, the matter is remanded back to the Assessing Officer to consider the explanation after giving an opportunity to the legal representatives of the assessee in support of the representation dated 13.1.2009 and dt.25.6.2009 and thereafter proceed in accordance with law.
17. For the foregoing reasons, we pass the following order:
The order of the Tribunal insofar as confirming the penalty proceedings in respect of the assessment years in question stand set aside and the matter is remanded back to the Assessing Officer for fresh consideration.
18. In the result, the above Tax Case (Appeals) are disposed of. No costs. Consequently, connected miscellaneous petitions are closed.
SB 

*In favour of assessee/Matter remanded.
†Arising out of IT Appeal No. 61/Mds./2013, dated 21-3-2013. 
IT/ILT : Where assessee offered income from supervisory service fee under section 44BBB, but relevant agreements were not placed for consideration, matter was to be readjudicated
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Section 44BBB of the Income-tax Act, 1961 - Foreign companies - Civil construction business in certain turnkey projects - Assessment year 2010-11 - Assessee, a foreign company, was engaged in business of supply of Boiler, Trubine & Generator (BTG) equipments to various companies setting up power plants in India - Assessee also provided supervisory services for erection/commissioning of such equipment at project owner's sites - Assessee offered income from supervisory service fee under section 44BBB - Revenue pointed out section 44BBB being applicable in respect of turnkey project, assessee could not offer supervisory service fee under section 44BBB and that in absence of relevant agreement, revenue was unable to determine nature of contract between parties - Whether it would meet ends of justice if matter was set aside and restored to file of Assessing Officer - Held, yes [Paras 7 & 8] [Matter remanded] 
FACTS
 
	■ 
	 
	The assessee, a Chinese company, was engaged in the business of supply of Boiler, Turbine & Generator (BTG) equipments to various companies setting up power plants in India. The assessee also provided supervisory services for erection/commissioning of such equipment at project owner's sites. The assessee offered income from supervisory service fee under section 44BBB and regarding supply of BTG equipment, the assessee's contention was that these were off-shore supplies, and hence, not taxable in India.

	■ 
	 
	The Assessing Officer arrived at conclusion that the supply of the BTG equipment and supervisory services in respect of erection and commissioning of such equipment was a composite work contract and same could not be divided and held one as contract for sale of equipment and another as contract for rendering of supervisory services. He further held that the assessee was having permanent establishment in India and arrived at the conclusion that 25 per cent of the profit accruing from supply of BTG equipment was attributable to PE in India. Accordingly, the Assessing Officer determined the assessee's income.

	■ 
	 
	DRP upheld the order passed by Assessing Officer.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The DRP had not considered either the assessee's contention or the provisions of DTAA and simply sustained the addition holding that the Assessing Officer had taken the stand after detailed analysis of terms and contract entered into by the assessee. That if the DRP has to simply endorsed the order of the Assessing Officer, the purpose of creating the high-powered panel i.e., DRP, which is consisting of three Commissioners, would be totally frustrated. The order of the DRP needs to be set aside being cryptic and non-speaking. [Para 4]

	■ 
	 
	However, during the course of assessment proceedings, it was pointed out by the revenue that the assessee had taken the contradictory stand before the Assessing Officer. He stated that on one side the assessee contended that there are two separate and independent contracts, one for supply of equipment and another for rendering of supervisory services but the assessee has offered the income from supervisory services under section 44BBB which is applicable in respect of turnkey projects. He further submitted that the assessee has entered into an agreement for supply of equipment with twelve parties but has produced only copy of three agreements. In the absence of agreement with nine parties, the Revenue is unable to determine the nature of contract between the parties. He, therefore, submitted that either the order of the Assessing Officer should be sustained or if at all the matter is being set aside, it should be set aside to the file of the Assessing Officer so that he may examine all the aspects in detail. Section 44BBB being applicable for computing the profits and gains of foreign companies engaged in the business of civil construction or in certain turnkey power projects. The assessee was taking a contradictory stand while offering income in respect of supervisory service agreement and in respect of equipment supply agreement.

	■ 
	 
	It would meet the ends of justice if the matter was set aside and restored to the file of the Assessing Officer. [Para 7]
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Deepak Chopra, Piyush Singh, Ms. Manaswini Bajpai Advocates and Niten Narang, CA  for the Appellant. Sanjeev Sharma, CIT-DR and Vivek Kumar, Sr. DR  for the Respondent.
ORDER
 
G.D. Agrawal, Vice-President - This appeal by the assessee is directed against the order of learned Dispute Resolution Panel-II, New Delhi dated 30th October, 2013 for the AY 2010-11.
2. We have heard the arguments of both the sides and perused relevant material placed before us. The facts of the case are that the assessee is a company incorporated under the laws of People's Republic of China and is engaged in the business of supply of Boiler, Turbine & Generator (BTG) equipments to various companies setting up power plants in India. The assessee also provided supervisory services for erection/commissioning of such equipment at project owners' sites. The assessee offered income from supervisory service fee under Section 44BBB of the Income-tax Act, 1961. Regarding supply of BTG equipment, the assessee's contention is that these are off-shore supplies, hence, not taxable in India. The Assessing Officer, after detailed discussion on factual as well as legal aspects, arrived at the conclusion that the supply of the BTG equipment and supervisory services in respect of erection and commissioning of such equipment was a composite work contract and the same cannot be divided and held one as contract for sale of equipment and another as contract for rendering of supervisory services. He further held that the assessee is having permanent establishment in India and arrived at the conclusion that 25% of the profit accruing from the supply of BTG equipment is attributable to PE in India. Accordingly, the Assessing Officer determined the assessee's income at Rs. 62,50,63,759/- as against the income of Rs. 7,72,74,388/- offered by the assessee. That against the proposed order of the Assessing Officer, the assessee had filed objection before the DRP and the DRP, vide its order dated 30th October, 2013, overruled all the objections filed by the assessee and held as under:—
"On careful consideration of the matter, the panel is of the opinion that the AO has taken the above stand regarding turn-key/composite nature of contract after detailed analysis of the terms of the contract entered into by the assessee. As regards the adoption of the global profit ratio of 8.29% by the AO, we find that the same is based on the global P & L account of the assessee and the assessee's contention regarding segmental profit of 1.69% is not fully verifiable. The attribution by the AO of 25% of profit to the PE in India is also based on the analysis of functions performed by the assessee's PE in India. Therefore, we find no reason to interfere with the above propositions made by the AO in the draft assessment order. The grounds of objection nos.1 to 5 are, accordingly, rejected."
3. After carefully considering the arguments of both the sides and the facts of the case, we are of the opinion that the order of the DRP is cryptic and non-speaking without considering any submissions and arguments of the assessee. We find that the assessment order is running into 44 pages. The assessee's objection to the DRP is of more than 60 pages in which the assessee has not only dealt with the factual aspect but has also referred to the various decisions of the ITAT, Hon'ble Jurisdictional High Court and Hon'ble Apex Court which included :—
	(i)
	 
	Ishikawajima-Harima Heavy Industries Co.Ltd. v. DIT [2007] 288 ITR 408/158 Taxman 259 (SC).

	(ii)
	 
	CIT v. Hyundai Heavy Industries Co. Ltd. [2007] 291 ITR 482/161 Taxman 191 (SC).

	(iii)
	 
	LG Cable Ltd. v. DIT (International Taxation) [2008] 113 ITD 113 (Delhi).

	(iv)
	 
	DIT v. Ericsson A.B. [2012] 343 ITR 470/204 Taxman 192/[2011] 16 taxmann.com 371.

	(v)
	 
	DIT v. Nokia Networks OY [2013] 358 ITR 259/212 Taxman 68/[2012] 25 taxmann.com 225 (Delhi).

	(vi)
	 
	JSC Technopromexport v. DIT [A.A.R. No.827 of 2009].

	(vii)
	 
	CIT v. R.D. Aggarwal and Co. [1965] 56 ITR 20 (SC).

	(viii)
	 
	CIT v. Mewar Textile Mills Ltd. [1973] 91 ITR 542 (SC).

	(ix)
	 
	ITO v. Shri Ram Bearings Ltd. [1997] 224 ITR 724 (SC).

	(x)
	 
	Asstt. CIT v. Andhra Pradesh Power Generation Corpn. Ltd. [IT Appeal No. 18 (Hyd.) of 2007, dated 19-12-2008]

	(xi)
	 
	Xelo (P.) Ltd. v. DDIT [(A.A.R.) ITA NOs.4107,4108,4380,4381/Mum/2002].

	(xii)
	 
	Deepak Cables (India) Ltd., In re [2011] ITR 127/201 Taxman 107/12 taxmann.com 366 (AAR - N.D.).

	(xiii)
	 
	Hyosung Corpn. v. DIT (International Taxation) [2009] 314 ITR 343/181 Taxman 270 (AAR - New Delhi) .

	(xiv)
	 
	SEPCOIII Electric Power Construction Corpn., In re [2012] 342 ITR 213/205 Taxman 115/18 taxmann.com 44 (AAR - New Delhi).

	(xv)
	 
	LS Cable Ltd., In re [2011] 337 ITR 35/201 Taxman 108/12 taxmann.com 362 (AAR - New Delhi).

	(xvi)
	 
	Joint Stock Company Foreign Economic Association 'Technopromexport", In re [2010] 322 ITR 409/189 Taxman 337 (AAR - New Delhi).

	(xvii)
	 
	Technip Italy SPA v. Addl. CIT [2011] 43 SOT 488/][2010] 8 taxmann.com 39 (Delhi).

	(xviii)
	 
	Nanjing Electric (Group) Co. Ltd. [IT Appeal No.6175 (Delhi) of 2012].


4. The assessee also dealt with the provisions of DTAA between India and China. However, we find that the DRP has not considered either the assessee's contention or the decisions relied upon by the assessee or the provisions of DTAA and simply sustained the addition holding that the Assessing Officer has taken the stand after detailed analysis of terms and contract entered into by the assessee. That if the DRP has to simply endorse the order of the Assessing Officer, the purpose of creating the high-powered panel i.e., DRP, which is consisting of three Commissioners of Income-tax, would be totally frustrated. We are, therefore, of the opinion that the order of the DRP needs to be set aside being cryptic and non-speaking.
5. However, during the course of assessment proceedings, it was pointed out by the learned DR that the assessee had taken the contradictory stand before the Assessing Officer. He stated that on one side the assessee contended that there are two separate and independent contracts, one for supply of equipment and another for rendering of supervisory services but the assessee has offered the income from supervisory services under Section 44BBB which is applicable in respect of turnkey projects. He further submitted that the assessee has entered into an agreement for supply of equipment with twelve parties but has produced only copy of three agreements, all with Jindal group of companies. In the absence of agreement with nine parties, the Revenue is unable to determine the nature of contract between the parties. He, therefore, submitted that either the order of the Assessing Officer should be sustained or if at all the matter is being set aside, it should be set aside to the file of the Assessing Officer so that he may examine all the aspects in detail.
6. Learned counsel for the assessee, on the other hand, objected to the setting aside of the matter to the file of the Assessing Officer and stated that the setting aside of the issue to the file of the Assessing Officer will only result in multiplicity of proceedings and, therefore, he contended that the ideal situation would be the adjudication of all the issues by the ITAT. He also stated that he is ready to produce the agreement of supplying of equipment and the supervisory services with all parties before the ITAT and the ITAT may examine the same. He also submitted that the issue of determination of income from supervisory services is not in appeal before the ITAT and, therefore, it is not relevant how the income is offered by the assessee in respect of supervisory contract. He further submitted that if at all the matter is required to be sent back, then it should be sent to the file of the DRP and not the Assessing Officer.
7. After considering the above submissions of the parties, we are of the opinion that it would meet the ends of justice if the matter is set aside and restored to the file of the Assessing Officer. It is the assessee's contention that the assessee entered into two agreements, one for supply of equipment and another agreement for supervision of erection of those equipment. He contended that both the contracts are separate and independent contracts and equipments have been supplied off-shore. The title in the equipment has passed outside the territory of India and payment is also made outside India. However, income from supervisory contract has been offered by the assessee under Section 44BBB which reads as under:—
'Special provision for computing profits and gains of foreign companies engaged in the business of civil construction, etc., in certain turnkey power projects.—
44BBB. (1) Notwithstanding anything to the contrary contained in section 28 to 44AA, in the case of an assessee, being a foreign company, engaged in the business of civil construction or the business of erection of plant or machinery or testing or commissioning thereof, in connection with a turnkey power project approved by the Central Government in this behalf, a sum equal to ten per cent of the amount paid or payable (whether in or out of India) to the said assessee or to any person on his behalf on account of such civil construction, erection, testing or commissioning shall be deemed to be the profits and gains of such business chargeable to tax under the head "Profits and gains of business or profession.
(2) Notwithstanding anything contained in sub-section (1), an assessee may claim lower profits and gains than the profits and gains specified in that sub-section, if he keeps and maintains such books of account and other documents as required under sub-section (2) of section 44AA and gets his accounts audited and furnishes a report of such audit as required under section 44AB, and thereupon the Assessing Officer shall proceed to make an assessment of the total income or loss of the assessee under sub-section (3) of section 143 and determine the sum payable by, or refundable to, the assessee.'
8. Section 44BBB is applicable for computing the profits and gains of foreign companies engaged in the business of civil construction or in certain turnkey power projects. Thus, the assessee is taking a contradictory stand while offering income in respect of supervisory service agreement and in respect of equipment supply agreement. Moreover, the contention of the learned DR that all the agreements relating to equipment supply and supervisory contract were not furnished before the Assessing Officer has not been denied by the learned counsel. He offered to furnish those agreements before us but when certain crucial agreements were not before the Assessing Officer, it would be appropriate that first those agreements are examined by the Assessing Officer and thereafter, he may take a view in accordance with law. If assessee is not satisfied with the view taken by the Assessing Officer, he may avail appropriate remedy as may be permissible in law. In view of the above, we set aside the orders of authorities below and restore the matter to the file of the Assessing Officer. We direct him to allow adequate opportunity to the assessee to produce all the agreements in respect of equipments supply as well as supervision of erection of those equipments. We also direct the assessee to produce all these agreements and any other document, evidence or explanation which may be relevant for determination of taxable income of the assessee. Thereafter, the Assessing Officer is directed to pass the order in accordance with law. We also observe that if the assessee is not satisfied with the order of the Assessing Officer and files objection before the DRP, then the DRP will pass a speaking order considering the assessee's objection in accordance with law.
9. In the result, the appeal of the assessee is deemed to be allowed for statistical purposes.
■■ 

*Matter remanded.
IT/ILT : Where assessee offered income from supervisory service fee under section 44BBB, but relevant agreements were not placed for consideration, matter was to be readjudicated
■■■
[2014] 51 taxmann.com 347 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'B'
Shanghai Electric Group Co. Ltd.
v.
Deputy Director of Income-tax, Circle-2 (2), International Taxation, New Delhi*
G.D. AGRAWAL, VICE-PRESIDENT 
AND H.S. SIDHU, JUDICIAL MEMBER 
IT APPEAL NO. 344 (DELHI) OF 2014
[ASSESSMENT YEAR 2010-11] 
SEPTEMBER  5, 2014 
Section 44BBB of the Income-tax Act, 1961 - Foreign companies - Civil construction business in certain turnkey projects - Assessment year 2010-11 - Assessee, a foreign company, was engaged in business of supply of Boiler, Trubine & Generator (BTG) equipments to various companies setting up power plants in India - Assessee also provided supervisory services for erection/commissioning of such equipment at project owner's sites - Assessee offered income from supervisory service fee under section 44BBB - Revenue pointed out section 44BBB being applicable in respect of turnkey project, assessee could not offer supervisory service fee under section 44BBB and that in absence of relevant agreement, revenue was unable to determine nature of contract between parties - Whether it would meet ends of justice if matter was set aside and restored to file of Assessing Officer - Held, yes [Paras 7 & 8] [Matter remanded] 
FACTS
 
	■ 
	 
	The assessee, a Chinese company, was engaged in the business of supply of Boiler, Turbine & Generator (BTG) equipments to various companies setting up power plants in India. The assessee also provided supervisory services for erection/commissioning of such equipment at project owner's sites. The assessee offered income from supervisory service fee under section 44BBB and regarding supply of BTG equipment, the assessee's contention was that these were off-shore supplies, and hence, not taxable in India.

	■ 
	 
	The Assessing Officer arrived at conclusion that the supply of the BTG equipment and supervisory services in respect of erection and commissioning of such equipment was a composite work contract and same could not be divided and held one as contract for sale of equipment and another as contract for rendering of supervisory services. He further held that the assessee was having permanent establishment in India and arrived at the conclusion that 25 per cent of the profit accruing from supply of BTG equipment was attributable to PE in India. Accordingly, the Assessing Officer determined the assessee's income.

	■ 
	 
	DRP upheld the order passed by Assessing Officer.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The DRP had not considered either the assessee's contention or the provisions of DTAA and simply sustained the addition holding that the Assessing Officer had taken the stand after detailed analysis of terms and contract entered into by the assessee. That if the DRP has to simply endorsed the order of the Assessing Officer, the purpose of creating the high-powered panel i.e., DRP, which is consisting of three Commissioners, would be totally frustrated. The order of the DRP needs to be set aside being cryptic and non-speaking. [Para 4]

	■ 
	 
	However, during the course of assessment proceedings, it was pointed out by the revenue that the assessee had taken the contradictory stand before the Assessing Officer. He stated that on one side the assessee contended that there are two separate and independent contracts, one for supply of equipment and another for rendering of supervisory services but the assessee has offered the income from supervisory services under section 44BBB which is applicable in respect of turnkey projects. He further submitted that the assessee has entered into an agreement for supply of equipment with twelve parties but has produced only copy of three agreements. In the absence of agreement with nine parties, the Revenue is unable to determine the nature of contract between the parties. He, therefore, submitted that either the order of the Assessing Officer should be sustained or if at all the matter is being set aside, it should be set aside to the file of the Assessing Officer so that he may examine all the aspects in detail. Section 44BBB being applicable for computing the profits and gains of foreign companies engaged in the business of civil construction or in certain turnkey power projects. The assessee was taking a contradictory stand while offering income in respect of supervisory service agreement and in respect of equipment supply agreement.

	■ 
	 
	It would meet the ends of justice if the matter was set aside and restored to the file of the Assessing Officer. [Para 7]


CASES REFERRED TO
 
Ishikawajima-Harima Heavy Industries Co.Ltd. v. DIT [2007] 288 ITR 408/158 Taxman 259 (SC) (para 3), CIT v. Hyundai Heavy Industries Co. Ltd. [2007] 291 ITR 482/161 Taxman 191 (SC) (para 3), LG Cable Ltd. v. DIT (International Taxation) [2008] 113 ITD 113 (Delhi) (para 3), DIT v. Ericsson A.B. [2012] 343 ITR 470/204 Taxman 192/[2011] 16 taxmann.com 371 (Delhi) (para 3), DIT v. Nokia Networks OY [2013] 358 ITR 259/212 Taxman 68/[2012] 25 taxmann.com 225 (Delhi) (para 3), JSC Technopromexport v. DIT [A.A.R. No.827 of 2009] (para 3), CIT v. R.D. Aggarwal and Co. [1965] 56 ITR 20 (SC) (para 3), CIT v. Mewar Textile Mills Ltd. [1973] 91 ITR 542 (SC) (para 3), ITO v. Shri Ram Bearings Ltd. [1997] 224 ITR 724 (SC) (para 3), Asstt. CIT v. Andhra Pradesh Power Generation Corpn. Ltd. [IT Appeal No. 18 (Hyd.) of 2007, dated 19-12-2008] (para 3), Xelo (P.) Ltd. v. DDIT [(A.A.R.) IT Appeal Nos.4107,4108,4380,4381 (Mum.) of 2002] (para 3), Deepak Cables (India) Ltd., In re [2011] 337 ITR 127/201 Taxman 107/12 taxmann.com 366 (AAR - New Delhi) (para 3), Hyosung Corpn. v. DIT (International Taxation) [2009] 314 ITR 343/181 Taxman 270 (AAR - New Delhi) (para 3), SEPCOIII Electric Power Construction Corpn., In re [2012] 342 ITR 213/205 Taxman 115/18 taxmann.com 44 (AAR - New Delhi) (para 3), LS Cable Ltd., In re [2011] 337 ITR 35/201 Taxman 108/12 taxmann.com 362 (AAR - New Delhi) (para 3), Joint Stock Company Foreign Economic Association Technopromexport, In re [2010] 322 ITR 409/189 Taxman 337 (AAR - New Delhi) (para 3), Technip Italy SPA v. Addl. CIT [2011] 43 SOT 488/][2010] 8 taxmann.com 39 (Delhi) (para 3) and Nanjing Electric (Group) Co. Ltd. [IT Appeal No.6175 (Delhi) of 2012] (para 3).
Deepak Chopra, Piyush Singh, Ms. Manaswini Bajpai Advocates and Niten Narang, CA  for the Appellant. Sanjeev Sharma, CIT-DR and Vivek Kumar, Sr. DR  for the Respondent.
ORDER
 
G.D. Agrawal, Vice-President - This appeal by the assessee is directed against the order of learned Dispute Resolution Panel-II, New Delhi dated 30th October, 2013 for the AY 2010-11.
2. We have heard the arguments of both the sides and perused relevant material placed before us. The facts of the case are that the assessee is a company incorporated under the laws of People's Republic of China and is engaged in the business of supply of Boiler, Turbine & Generator (BTG) equipments to various companies setting up power plants in India. The assessee also provided supervisory services for erection/commissioning of such equipment at project owners' sites. The assessee offered income from supervisory service fee under Section 44BBB of the Income-tax Act, 1961. Regarding supply of BTG equipment, the assessee's contention is that these are off-shore supplies, hence, not taxable in India. The Assessing Officer, after detailed discussion on factual as well as legal aspects, arrived at the conclusion that the supply of the BTG equipment and supervisory services in respect of erection and commissioning of such equipment was a composite work contract and the same cannot be divided and held one as contract for sale of equipment and another as contract for rendering of supervisory services. He further held that the assessee is having permanent establishment in India and arrived at the conclusion that 25% of the profit accruing from the supply of BTG equipment is attributable to PE in India. Accordingly, the Assessing Officer determined the assessee's income at Rs. 62,50,63,759/- as against the income of Rs. 7,72,74,388/- offered by the assessee. That against the proposed order of the Assessing Officer, the assessee had filed objection before the DRP and the DRP, vide its order dated 30th October, 2013, overruled all the objections filed by the assessee and held as under:—
"On careful consideration of the matter, the panel is of the opinion that the AO has taken the above stand regarding turn-key/composite nature of contract after detailed analysis of the terms of the contract entered into by the assessee. As regards the adoption of the global profit ratio of 8.29% by the AO, we find that the same is based on the global P & L account of the assessee and the assessee's contention regarding segmental profit of 1.69% is not fully verifiable. The attribution by the AO of 25% of profit to the PE in India is also based on the analysis of functions performed by the assessee's PE in India. Therefore, we find no reason to interfere with the above propositions made by the AO in the draft assessment order. The grounds of objection nos.1 to 5 are, accordingly, rejected."
3. After carefully considering the arguments of both the sides and the facts of the case, we are of the opinion that the order of the DRP is cryptic and non-speaking without considering any submissions and arguments of the assessee. We find that the assessment order is running into 44 pages. The assessee's objection to the DRP is of more than 60 pages in which the assessee has not only dealt with the factual aspect but has also referred to the various decisions of the ITAT, Hon'ble Jurisdictional High Court and Hon'ble Apex Court which included :—
	(i)
	 
	Ishikawajima-Harima Heavy Industries Co.Ltd. v. DIT [2007] 288 ITR 408/158 Taxman 259 (SC).

	(ii)
	 
	CIT v. Hyundai Heavy Industries Co. Ltd. [2007] 291 ITR 482/161 Taxman 191 (SC).

	(iii)
	 
	LG Cable Ltd. v. DIT (International Taxation) [2008] 113 ITD 113 (Delhi).

	(iv)
	 
	DIT v. Ericsson A.B. [2012] 343 ITR 470/204 Taxman 192/[2011] 16 taxmann.com 371.

	(v)
	 
	DIT v. Nokia Networks OY [2013] 358 ITR 259/212 Taxman 68/[2012] 25 taxmann.com 225 (Delhi).

	(vi)
	 
	JSC Technopromexport v. DIT [A.A.R. No.827 of 2009].

	(vii)
	 
	CIT v. R.D. Aggarwal and Co. [1965] 56 ITR 20 (SC).

	(viii)
	 
	CIT v. Mewar Textile Mills Ltd. [1973] 91 ITR 542 (SC).

	(ix)
	 
	ITO v. Shri Ram Bearings Ltd. [1997] 224 ITR 724 (SC).

	(x)
	 
	Asstt. CIT v. Andhra Pradesh Power Generation Corpn. Ltd. [IT Appeal No. 18 (Hyd.) of 2007, dated 19-12-2008]

	(xi)
	 
	Xelo (P.) Ltd. v. DDIT [(A.A.R.) ITA NOs.4107,4108,4380,4381/Mum/2002].

	(xii)
	 
	Deepak Cables (India) Ltd., In re [2011] ITR 127/201 Taxman 107/12 taxmann.com 366 (AAR - N.D.).

	(xiii)
	 
	Hyosung Corpn. v. DIT (International Taxation) [2009] 314 ITR 343/181 Taxman 270 (AAR - New Delhi) .

	(xiv)
	 
	SEPCOIII Electric Power Construction Corpn., In re [2012] 342 ITR 213/205 Taxman 115/18 taxmann.com 44 (AAR - New Delhi).

	(xv)
	 
	LS Cable Ltd., In re [2011] 337 ITR 35/201 Taxman 108/12 taxmann.com 362 (AAR - New Delhi).

	(xvi)
	 
	Joint Stock Company Foreign Economic Association 'Technopromexport", In re [2010] 322 ITR 409/189 Taxman 337 (AAR - New Delhi).

	(xvii)
	 
	Technip Italy SPA v. Addl. CIT [2011] 43 SOT 488/][2010] 8 taxmann.com 39 (Delhi).

	(xviii)
	 
	Nanjing Electric (Group) Co. Ltd. [IT Appeal No.6175 (Delhi) of 2012].


4. The assessee also dealt with the provisions of DTAA between India and China. However, we find that the DRP has not considered either the assessee's contention or the decisions relied upon by the assessee or the provisions of DTAA and simply sustained the addition holding that the Assessing Officer has taken the stand after detailed analysis of terms and contract entered into by the assessee. That if the DRP has to simply endorse the order of the Assessing Officer, the purpose of creating the high-powered panel i.e., DRP, which is consisting of three Commissioners of Income-tax, would be totally frustrated. We are, therefore, of the opinion that the order of the DRP needs to be set aside being cryptic and non-speaking.
5. However, during the course of assessment proceedings, it was pointed out by the learned DR that the assessee had taken the contradictory stand before the Assessing Officer. He stated that on one side the assessee contended that there are two separate and independent contracts, one for supply of equipment and another for rendering of supervisory services but the assessee has offered the income from supervisory services under Section 44BBB which is applicable in respect of turnkey projects. He further submitted that the assessee has entered into an agreement for supply of equipment with twelve parties but has produced only copy of three agreements, all with Jindal group of companies. In the absence of agreement with nine parties, the Revenue is unable to determine the nature of contract between the parties. He, therefore, submitted that either the order of the Assessing Officer should be sustained or if at all the matter is being set aside, it should be set aside to the file of the Assessing Officer so that he may examine all the aspects in detail.
6. Learned counsel for the assessee, on the other hand, objected to the setting aside of the matter to the file of the Assessing Officer and stated that the setting aside of the issue to the file of the Assessing Officer will only result in multiplicity of proceedings and, therefore, he contended that the ideal situation would be the adjudication of all the issues by the ITAT. He also stated that he is ready to produce the agreement of supplying of equipment and the supervisory services with all parties before the ITAT and the ITAT may examine the same. He also submitted that the issue of determination of income from supervisory services is not in appeal before the ITAT and, therefore, it is not relevant how the income is offered by the assessee in respect of supervisory contract. He further submitted that if at all the matter is required to be sent back, then it should be sent to the file of the DRP and not the Assessing Officer.
7. After considering the above submissions of the parties, we are of the opinion that it would meet the ends of justice if the matter is set aside and restored to the file of the Assessing Officer. It is the assessee's contention that the assessee entered into two agreements, one for supply of equipment and another agreement for supervision of erection of those equipment. He contended that both the contracts are separate and independent contracts and equipments have been supplied off-shore. The title in the equipment has passed outside the territory of India and payment is also made outside India. However, income from supervisory contract has been offered by the assessee under Section 44BBB which reads as under:—
'Special provision for computing profits and gains of foreign companies engaged in the business of civil construction, etc., in certain turnkey power projects.—
44BBB. (1) Notwithstanding anything to the contrary contained in section 28 to 44AA, in the case of an assessee, being a foreign company, engaged in the business of civil construction or the business of erection of plant or machinery or testing or commissioning thereof, in connection with a turnkey power project approved by the Central Government in this behalf, a sum equal to ten per cent of the amount paid or payable (whether in or out of India) to the said assessee or to any person on his behalf on account of such civil construction, erection, testing or commissioning shall be deemed to be the profits and gains of such business chargeable to tax under the head "Profits and gains of business or profession.
(2) Notwithstanding anything contained in sub-section (1), an assessee may claim lower profits and gains than the profits and gains specified in that sub-section, if he keeps and maintains such books of account and other documents as required under sub-section (2) of section 44AA and gets his accounts audited and furnishes a report of such audit as required under section 44AB, and thereupon the Assessing Officer shall proceed to make an assessment of the total income or loss of the assessee under sub-section (3) of section 143 and determine the sum payable by, or refundable to, the assessee.'
8. Section 44BBB is applicable for computing the profits and gains of foreign companies engaged in the business of civil construction or in certain turnkey power projects. Thus, the assessee is taking a contradictory stand while offering income in respect of supervisory service agreement and in respect of equipment supply agreement. Moreover, the contention of the learned DR that all the agreements relating to equipment supply and supervisory contract were not furnished before the Assessing Officer has not been denied by the learned counsel. He offered to furnish those agreements before us but when certain crucial agreements were not before the Assessing Officer, it would be appropriate that first those agreements are examined by the Assessing Officer and thereafter, he may take a view in accordance with law. If assessee is not satisfied with the view taken by the Assessing Officer, he may avail appropriate remedy as may be permissible in law. In view of the above, we set aside the orders of authorities below and restore the matter to the file of the Assessing Officer. We direct him to allow adequate opportunity to the assessee to produce all the agreements in respect of equipments supply as well as supervision of erection of those equipments. We also direct the assessee to produce all these agreements and any other document, evidence or explanation which may be relevant for determination of taxable income of the assessee. Thereafter, the Assessing Officer is directed to pass the order in accordance with law. We also observe that if the assessee is not satisfied with the order of the Assessing Officer and files objection before the DRP, then the DRP will pass a speaking order considering the assessee's objection in accordance with law.
9. In the result, the appeal of the assessee is deemed to be allowed for statistical purposes.
■■ 

*Matter remanded.
IT : Expression 'any sum is found credited in books of assessee' in section 68 not only means all entries on credit side but also entries on debit side in books of account 
■■■
[2014] 51 taxmann.com 48 (Allahabad) 
HIGH COURT OF ALLAHABAD
Commissioner of Income-tax, Gorakhpur
v.
Abdul Haseeb, Prop. M.S.J.B. Silk*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 210 & 213 TO 215 OF 2007
SEPTEMBER  5, 2014 
Section 68 of the Income-tax Act, 1961 - Cash credit (Unexplained liabilities) - Assessment year 1999-2000 - Whether expression 'any sum is found credited in books of assessee' means all entries on credit side as well as on debit side in books of account and not an entry only on credit side - Held, yes - Assessee, engaged in business of Banarsi sarees on commission basis, had shown a liability for supply of sarees - Assessing Officer held that liabilities in balance sheet remained unexplained and added a part of outstanding amount to income of assessee as unexplained credit - Similar issue was raised in preceding assessment year in case of assessee and by a detailed order passed under section 264, Commissioner had deleted addition on account of unexplained liabilities - Whether since fact in relevant assessment year were same, addition made by Assessing Officer was to be deleted - Held, yes [Paras 9 & 12] [In favour of assessee] 
Words and Phrases : Term 'any sum is found credited in books of assessee' as occurring in section 68 of the Income-tax Act, 1961
FACTS
 
	■ 
	 
	The assessee was engaged in the business of Banarasi Sarees on Commission basis

	■ 
	 
	The Assessing Officer on perusal of the balance sheet noticed that the assessee had shown a liability for supply of sarees. The assessee was directed to produce the weavers for examination on oath. It transpired that nine weavers were produced in the case assessee's brother 'S' doing similar business, where they submitted that since the transactions were more than three years old, they could not give the exact outstanding amount but maintained that liabilities were outstanding against the assessee. The Assessing Officer held that the liabilities in the balance sheet remained unexplained and added a part of outstanding liabilities in the income of the assessee as unexplained credit. 

	■ 
	 
	On appeal, the Commissioner (Appeals) held that for the reasons given by the Commissioner in its order under section 264 passed in the case of the assessee and his brother 'S' for the assessment year 1998-99, the addition under section 68 was liable to be deleted. 

	■ 
	 
	The Tribunal upheld the order of the Commissioner (Appeals). 

	■ 
	 
	On revenue's appeal to the High Court:


HELD
 
	■ 
	 
	It was found that similar issue was raised in the assessment year 1998-99 and a detailed order has been passed by the Commissioner under section 264 deleting the unexplained liabilities under section 68. The order under section 264 was passed in the case of the assessee as well as in the case of his elder brother 'S'. The said orders have become final as nothing has been brought on record to indicate that the revenue had preferred any further appeal. Since the factual controversy was the same, the Tribunal considered the said decisions and came to the conclusion that since the facts were similar, the assessee was entitled for the same relief. [Para 8]

	■ 
	 
	Nothing has been indicated by the revenue that the case of the assessee in the relevant assessment year is different from the case of the assessee and his brother 'S' in the previous assessment year 1999-2000. So, the order of the Tribunal does not require any interference. [Para 9]

	■ 
	 
	From decision made in Sumati Dayal v. CIT [1995] 214 ITR 801/80 Taxman 89 (SC), it is clear that section 68 suggests that there has to be a credit of an amount in the books maintained by an assessee and such credit would be charged to income-tax as the income of the assessee of that previous year if the explanation offered by the assessee about the nature and source thereof is, in the opinion of the Assessing Officer, not satisfactory. The expression 'any sum is found credited in the books of the assessee' means all entries on the credit side as well as on the debit side in the books of account. The word 'credited' in relation to 'any sum' does not mean an entry only on the credit side but would also include an entry on the debit side as well. The word 'credited' means an entry of a sum in the books of account. [Para 12]

	■ 
	 
	Consequently, no substantial question of law did arise in this appeal. The deletion made by the Tribunal does not require any interference. [Para 13]


CASES REFERRED TO
 
Smt. Rekha Krishna Raj v. ITO [2013] 215 Taxman 159/33 taxmann.com 64 (Kar.) (para 11), Sundar Lal Jain v. CIT [1970] 117 ITR 316 (All.) (para 11), CIT v. P. Mohankala, [2007] 291 ITR 278/161 Taxman 169 (para 11) and Sumati Dayal v. CIT [1995] 214 ITR 801/80 Taxman 89 (SC) (para 11).
ORDER
 
Tarun Agarwala, J. - The assessee is engaged in the business of Banarasi sarees on commission basis. For the assessment year 1999-00, the assessee filed a return declaring income of Rs.2,20,920/- along with audited profit and loss account, capital account and balance sheet. In this case, a survey under Section 133 of the Income Tax Act, 1961 (hereinafter referred to as the Act) was conducted at the business premises of the assessee. While the case was being processed under Section 143(1)(a) of the Act, the case was selected for scrutiny. The books of accounts that was produced were impounded under Section 141(3) of the Act.
2. It transpires that in the survey, certain loose papers were found and since the same was not produced during the course of assessment proceedings, the books of accounts was rejected and a turnover of Rs.2,50,00,000/- was estimated by applying a percentage of commission of 1.75%. The Assessing Officer on perusal of the balance sheet noticed that the assessee had shown a liability for supply of sarees at Rs.1,32,39,095/-. On this basis, the assessee was directed to produce the weavers for examination on oath. It transpires that nine weavers were produced in the case of the sister concern M/s Saidullah and company in which it was stated that sarees to the Fatima group including the assessee was sold and that these weavers further submitted that since the transactions was more than three years old they could not give the exact outstanding amount but maintained that liabilities were outstanding against the assessee. The Assessing Officer contended that since the liabilities in the balance sheet remained unexplained and was unreliable but since the assessee had sold some of the sarees of the weavers to different customers, the outstanding liabilities was reduced and a sum of Rs.33,81,167/- was added in the income of the assessee as unexplained credit in the balance sheet towards weaver's liability under Section 68 of the Income Tax Act.
3. The appellant, being aggrieved, filed an appeal, which was allowed. The appellate authority held that the Income Tax Officer committed an error in rejecting the books of accounts without even looking into them only on the ground that some loose papers were found in the course of survey, which could not be produced as it had been set on fire by the rioters due to Shia-Sunni riots. The appellate authority found that the books of accounts could not be rejected in such a cavalier fashion. With regard to the unexplained liability the appellate authority found that the reasons given by the Commissioner of Income Tax in its order under Section 264 of the Act passed in the case of the assessee and his brothers for the assessment year 1998-99, the addition under Section 68 of the Act was liable to be deleted. The appellate authority found that no addition could be made only because the weaver could not remember the exact amount that was to be paid by the assessee to them.
4. The department, being aggrieved, filed a second appeal before the Tribunal, which was partly allowed. The Tribunal held that the books of accounts were liable to be rejected under Section 145 of the Act but since the book results were better than the earlier years and there was no material on record to show that the assessee had earned more profit than what was shown in the assessment year in question, the Tribunal was not inclined to disturb the book results. The Tribunal also concluded that with regard to the unexplained liabilities the case of the assessee was similar to the case of Mohd. Akhlaq and, consequently, the unexplained liabilities were required to be deleted and that no addition under Section 68 of the Act could be made.
5. The department, being aggrieved by the order of the Tribunal, has filed the present appeal under Section 260A of the Act.
6. We have heard Sri Dhahanjay Awasthi, the learned counsel for the appellant and Sri Krishna Agarwal, the learned counsel for the respondent.
7. The learned counsel for the appellant submitted that the following question of law arises for consideration, namely:
"Whether on the facts and circumstances of the case, the ITAT is justified in upholding the order of the CIT (A) in deleting the addition of Rs.39,55,224/- made by the Assessing Officer on account of unexplained liabilities?"
8. Having heard the learned counsel for the parties at some length, we find that similar issue was raised in the assessment year 1998-99 and a detailed order has been passed by the Commissioner of Income Tax under Section 264 of the Act deleting the unexplained liabilities under Section 68 of the Act. The order under Section 264 of the Act was passed in the case of the assessee as well as in the case of his elder brother Sri Saidullah. The said orders have become final as nothing has been brought on record to indicate that the department had preferred any further appeal. Consequently, we are of the opinion that since the factual controversy was the same, the Tribunal considered the said decisions as well as in the case of Mohd. Akhlaq, which was also similar in nature and came to the conclusion that since the facts being similar the assessee was entitled for the same relief.
9. Nothing has been indicated by the learned counsel that the case of the assessee in the present assessment year is different to the case of the appellant and his brother Saidullah in the previous assessment year 1999-00 nor anything has been brought on record to indicate that the findings of the Tribunal that the case of the assessee was not similar to the case of Sri Mohd. Akhlaq. We are of the opinion that the order of the Tribunal does not require any interference.
10. Before parting, it was submitted by the learned counsel for the assessee that an entry of liability cannot be added under Section 68 of the Act. We find that the unexplained liabilities was added by the Assessing Officer under Section 68 of the Act, which has now been deleted by the Tribunal. The provision of Section 68 is extracted hereunder:
"Cash credits.
68. Where any sum is found credited in the books of an assessee maintained for any previous year, and the assessee offers no explanation about the nature and source thereof or the explanation offered by him is not, in the opinion of the Assessing Officer, satisfactory, the sum so credited may be charged to income-tax as the income of the assessee of that previous year."
11. The learned counsel for the appellant submitted that an entry of liability in the balance sheet can also be added in the income of the assessee under Section 68 of the Act. In support of his submission, the learned counsel has placed reliance in Smt. Rekha Krishna Raj v. ITO [2013] 215 Taxman 159/33 taxmann.com 64 wherein the Karnataka High Court held that the essence of the word "cash credit" under the heading of Section 68 does not mean that credit should be cash credit. The Court held that it may be a cash credit or it may be a credit representing the value of the supplies made by the suppliers on credit. The essential requirement is, that credit should be shown in the account that would satisfy the requirement of Section 68 of the Act. Once the credit so mentioned in the section was found to be not supported by any acceptable evidence than the sum so credited would be charged to income tax as the income of the assessee. The learned counsel consequently, contended that Section 68 of the Act not only includes cash credit but may also include a credit representing the value of the supplies made by the suppliers on credit and, consequently, the unexplained liability could be added to the income of the assessee, if no satisfactory explanation was given.
In Sundar Lal Jain v. CIT [1970] 117 ITR 316 a Division Bench of this Court held that the books maintained by a firm should show cash credit entry and the firm's explanation should be found unsatisfactory only then Section 68 would entitle the Income Tax Officer to include the amount of entry in the income of the assessee's firm.
In CIT v. P. Mohankala, [2007] 291 ITR 278/161 Taxman 169 the Supreme Court explained the nature and the scope of Section 68 of the Act, namely:—
'The question is what is the true nature and scope of section 68 of the Act ? When and in what circumstances would section 68 of the Act come into play ? A bare reading of section 68 suggests that there has to be credit of amounts in the books maintained by an assessee; such credit has to be of a sum during the previous year; and the assessees offer no explanation about the nature and source of such credit found in the books; or the explanation offered by the assessees in the opinion of the Assessing Officer is not satisfactory, it is only then the sum so credited may be charged to income tax as the income of the assessees of that previous year. The expression "the assessees offer no explanation" means where the assessees offer no proper, reasonable and acceptable explanation as regards the sums found credited in the b9oks maintained by the assessees. It is true the opinion of the Assessing Officer for not accepting the explanation offered by the assessees as not satisfactory is required to be based on proper appreciation of material and other attending circumstances available on record. The opinion the Assessing Officer is required to be formed objectively with reference to the material available on record. Application of mind is the sine qua non for forming the opinion.'
In Sumati Dayal v. CIT, [1995] 214 ITR 801/80 Taxman 89 the Supreme Court held:— 
"…..But, in view of section 68 of the Act, where any sum is found credited in the books of the assessee for any previous year, the same may be charged to income-tax as the income of the assessee of that previous year if the explanation offered by the assessee about the nature and source thereof is, in the opinion of the Assessing Officer, not satisfactory. In such a case there is, prima facie, evidence against the asessee, viz., the receipt of money, and if he fails to rebut it is the said evidence being unrebutted, can be used against him by holding that it was a receipt of an income nature. While considering the explanation of the assessee the Department cannot, however, act unreasonably."
12. From the aforesaid decision, it is clear that Section 68 of the Act suggests that there has to be a credit of an amount in the books maintained by an assessee and such credit would be charged to income tax as the income of the assessee of that previous year if the explanation offered by the assessee about the nature and source thereof [is not satisfactory-Ed.]. The expression "any sum is found credited in the books of the assessee" means all entries on the credit side as well as on the debit side in the books of account. The word "credited" in relation to "any sum" does not mean an entry only on the credit side but would also include any entry on the debit side as well. The word "credited" means an entry of a sum in the books of account.
13. Consequently, for the reasons stated aforesaid, we do not find any substantial question of law arising in this appeal. The deletion made by the Tribunal does not require any interference. In the result, all the appeals are dismissed.
VARSHA 
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Section 2(22) of the Income-tax Act, 1961 - Deemed dividend (Loans or advances) - Assessment year 2009-10 - Whether where assessee, a shareholder and director of company CCPL, collected certain amount from customers of company in ordinary course of business and kept it in his savings account which was finally remitted to company within a gap of short period without obtaining any benefit therefrom, it could not be added to assessee's taxable income as deemed dividend by invoking provisions of section 2(22)(e) - Held, yes [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a shareholder and director of company CCPL. In pursuance of a resolution passed by the company assessee collected certain amount from customers of company and kept it as an imprest cash, with the bank in his name, as a temporary loan taken by from CCPL.

	■ 
	 
	The assessee claimed that he did not derive any benefit from the amount so collected as it was kept in the Savings Bank Account throughout till the date the said amount was finally remitted to the company within the gap of short periods.

	■ 
	 
	The Assessing Officer having rejected assessee's explanation, added amount in question to assessee's taxable income by invoking provisions of section 2(22)(e).

	■ 
	 
	The Commissioner (Appeals) found that in the process of collection of debts, assessee had not been deriving any individual benefit out of such money, which had been collected on behalf of the company.

	■ 
	 
	Accordingly, the Commissioner (Appeals) deleted the addition made by the Assessing Officer.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	Section 2(22)(e) enacted a deeming fiction whereby the scope and ambit of the word "dividend" has been enlarged to bring within its sweep certain payments made by a company as per the situations enumerated in Section 2(22)(e). It is a settled-rule of interpretation of a fiction that the Court should ascertain for what purpose the fiction is created and after ascertaining the purpose, the Court has to assume all facts which are incidental to the giving effect to that fiction. Such a deeming fiction would not be given a wider meaning than what it purports to do. The provision would necessarily be accorded, strict interpretation and the ambit of the fiction would not be pressed beyond its true limits.

	■ 
	 
	Section 2(22)(e) has not been enacted to stifle normal business transaction carried out during the course of business. It not obviously brings within its limited purview collection of debts from customers so to ensure the speedy recovery of trade debts. The section, by indicating a deeming faction, 'would being within its sweep any payment by a company "by way of advance or loan to shareholder ....to any concern in which such shareholder is a member and in which he has a substantial interest." The basic issue to be examined is whether credit balances in the accounts can be construed as "advance" or "loan" by these companies. In so far as other ingredients as required to be fulfilled under section 2(22)(e) are concerned, there is no dispute raised in appellate proceedings. [Para 35]

	■ 
	 
	The amount received by the assessee can neither be treated as loan or advance for the purposes of section 2(22)(e). A loan is granted for temporary use of money or temporary accommodation. In the instant case, such basic features which characteristics, a loan transaction are conspicuous by their absence. Therefore, the amount, in the instant case, cannot be construed as a loan. [Para 36]

	■ 
	 
	Having regard to the aforesaid, the assessee submitted that the arrangement under consideration is neither in nature of a loan nor an advance, as contemplated and required for application of section 2(22)(e) of the Act, nor there was any attempt to evade tax by the company and/or the shareholder rather it was at arms length and was not intended for any personal benefit or enjoyment of the appellant instead the arrangement has worked to the detriment of the appellant therefore, the additions cannot be sustained, both on facts and in law.

	■ 
	 
	The debts collected by the assessee in the ordinary course of business for business expediency could not be covered under the provisions of section 2(22)(e) of the Act. The addition of Rs. 32,74,635/- which was collected by the assessee on behalf of CCPL in pursuance of resolution passed by the Company and deposited in the assessee's bank account for a short period which is a temporary loan and to the extent of amount remitted to the CCPL, cannot be considered as deemed dividend in the hands of the assessee. In other words, only that portion of the amount which was unsettled as on 31-03-2009,i.e., the closing day of the Company's account for F.Y. 2008-09, is to be considered as deemed dividend in the hands of the assessee under section 2(22)(e) of the I.T. Act. [Para 37]

	■ 
	 
	In the result, the appeal of the assessee is partly allowed. [Para 39]
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ORDER
 
Chandra Poojari, Accountant Member - This appeal filed by the Revenue is directed against the order dated 28-11-2013 passed by the Ld. CIT(A)-IV, Kochi for the assessment year 2009-10.
2. The ground for our consideration is with regard to deletion of addition of Rs. 32,74,635/- and Rs. 23,16,678/- by invoking the provisions of sec. 2(22)(e) of the I.T. Act.
3. The brief facts of the case are that revised return was filed by the assessee on 09-10-2009 at an income of Rs. 17,72,320/- and assessment has been completed at an income of Rs. 76,21,591/-. The Assessing officer made additions on account of:
	(1) Unexplained expenditure :
	Rs. 50,000/-

	(2) Income claimed to be agriculture :
	Rs. 1,64,000/-

	(3) Deemed dividend from Ceyannar Chemicals Ltd.:
	Rs.32,74,635/-

	(4) Deemed dividend from Ceyannar Chemicals Ltd.:
	Rs.23,16,678/-


Aggrieved by these additions, the assessee went in appeal before the CIT(A) and submitted before the CIT(A) that an amount of Rs.32,74,635/- was added towards deemed dividend invoking the provisions of sec. 2(22)(e) of the Act. This amount collected by the assessee from the customers of the company in which the assessee is a shareholder namely Ceyannar Chemicals Pvt. Ltd. (CCPL) in pursuance of a resolution passed by the company and kept as an imprest cash, with the bank in the name of the assessee, as a temporary loan taken by the assessee from CCPL despite the fact that the entire money collected and kept as imprest cash was deposited immediately in the Savings Bank Account in the name of the assessee. The assessee did not derive any benefit from the amount so collected as it was kept in the Savings Bank Account throughout till the date the said amount was finally remitted to the company within the gap of short periods.
4. Regarding the amount of Rs. 23,16,678/- added to income again as deemed dividend u/s. 2(22)(e) of the Act, the Assessing officer observed that in the books of the Ceyannar Chemicals P. Ltd. three accounts of the assessee are maintained. They are Shri N. Rajagopal, LIC a/c, Shri N. Rajagopal Remuneration account and N. Rajagopal a/c. The assessee was asked to prepare consolidated account of this statement to determine if the provisions of sec. 2(22)(e) was attracted. In the consolidated account there was a credit balance of Rs.699253/- and 369487/- at the beginning and end of the year. The only credits during the year is the remuneration. There are withdrawals from this account during the course of the year and the first debit balance started on 16-09-2008. Therefore any amount given by the company after this date is a deemed dividend. The deemed dividend is Rs.40941+2275737 or Rs.2316678/-and no credit can be given for the remuneration credited to the account after 16-09-2008 as temporary loans even if returned is to be assessed to tax.
4.1 The assessee also requested that credit for the amount standing in the books of the company under the head IRC loan account should also be included while working out the dividend income. IRC (India Rubber Company) is a concern in which the assessee is a partner. The assessee claimed that the company had been instructed by him to make payments on his behalf through this account only. However, the company created separate accounts in his name and only at the end of the year the withdrawals in the account was adjusted. The assessee therefore prepared another statement in which the payments from the firm was also included and as per this statement the deemed dividend was Rs.507093+185984 or Rs.693077/-. According to the Assessing officer, the account in the books of the firm is in the name of 'IRC Loan Account'. It is therefore clearly a loan taken by the company from the firm. The firm and the company are two different entities and the assessee and the firm cannot be equated with each other. Therefore the request of the assessee cannot be considered.
5. On appeal, the CIT(A) observed that the provisions of section 2(22)(e) says that ……"any payment by a company…..by way of advance or loan to a shareholder'……puts emphasis on the word 'payment' which means payment as a 'direct act' of saying. To this extent payment should be a positive act of physical transfer of money by the company to the shareholder. Then such 'payment excludes any extended meaning of payment which is not taken from the company directly, which is a fact in the instant case that the assessee director, instead of accepting any money directly from the company, he has been collecting the outstanding debts of the company from various customers. In all practical consideration, it appears that this is a case of genuine business circumstances where the Director has been realizing the company's arrears with his continuous efforts.
6. The CIT(A) observed that in the process of such collection, he has not been deriving any individual benefit out of such money, which have been collected on behalf of the company. It is observed that these transactions do not fall within the ambit of definition of section 2(22)(e) of the Act as this is not a case where the payment is being directly made by the company to its shareholder, and as such, the very deposit in the assessee's bank account would not partake the character of a loan or advance, as positive and direct element of payment from the company is missing in this case. Accordingly, the CIT(A) deleted the addition made by the Assessing officer.
7. Regarding the addition of Rs. 23,16,678/-, the CIT(A) observed that first of all there has been a mistake by which the accountant has instead of taking the firm's account, has debited the account of the assessee in the books of the company. Secondly, the applicability of the provisions of sec. 2(22)(e) in the instant case, could only happen through the firm IRC. The Assessing officer has not brought out the firm IRC, which is having substantial interest in the company, If it is so, there is force in the contention of the assessee that the consolidated account should have considered the account of the firm also, in order to find out the net debit or credit balances. As the provisions of sec. 2(22)(e) of the Act has been invoked by the Assessing officer not on the basis of the Audit report or the balance sheet filed as on 31-03-2009. These transactions came to the notice of the Assessing officer by going through the cash statement called for and filed by the assessee. As per the revised cash statement filed, the deposits and withdrawals have been examined by the Assessing officer. But during the course of examining such deposits and withdrawals, the Assessing officer has failed to observe the factual details submitted by the assessee and has calculated the net debit balance by calling for consolidated accounts and statement by merging the three accounts of the assessee in the books of the company. To this extent, according to the CIT(A), the assessee has valid reasons that the consolidated accounts should include the account of the firm also, in the book of the company, then, instead of debit balance, there will be only a credit balance. Further, since the assessee has been managing the business activities of the firm as well as of the company, the transactions of which are in the nature of current and open transaction then any deposit in the account cannot partake the character of a loan or advance. He observed that the Assessing officer had failed to appreciate the facts of the case in applying the provisions of sec. 2(22)(e) of the Act as it is not applicable in view of the explanations given by the assessee. That the transactions are of the nature of current account and all the four accounts need to be merged to see whether there has been any debit balance. Further, such deposit should be either a loan or advance in clear terms without any ambiguity. Accordingly, the CIT(A) deleted the addition on account of sum of Rs. 23,16,678/-. Against this, the Revenue is in appeal before us.
8. The Ld. DR relied on the order of the Assessing officer and also relied on the judgment of the Hon'ble Supreme Court in the case of Smt. Tarulatha Shyam v. CIT [1977] 108 ITR 345 wherein it was held that payment by a company not being a company in which the public were substantially interested within the meaning of section 23A of 1922 Act, of any sum by way of advance or loan to a shareholder, not exceeding the accumulated profits possessed by the company was to be deemed as his dividend u/s. 2(6A)(e) read with sec. 12(1B) of the Act, 1922, even if that advance or loan was subsequently repaid in its entirety during the relevant previous year in which it was taken. Even if such temporary loan is returned, the deeming provision will apply. Further he relied on the judgment of the Hon'ble Supreme Court in the case of Miss P. Sarada v. CIT [1998] 229 ITR 444/96 Taxman 11 wherein it was held as under:
"section 2(22) of the Income Tax Act, 1961 - Deemed dividends - Assessment year 1973-74. Assessee-shareholder had overdrawn her account in company's book between 03-07-1972 to 22-03-1973. On 31-03-1973, her account was credited by debiting account of one 'M', another shareholder who had allegedly written on 3-4-1972 to company to make available advance to assessee from his credit. Whether advances made by company to assessee would have to be treated as deemed dividends paid on dates when withdrawals were allowed to be made and subsequent adjustment of account made on very last day of accounting year would not alter position that assessee received notional dividends on various dates. Held, yes."
He further relied on the judgment of the Jurisdictional High Court of Kerala in the case of Smt. Thankamma Oommen v. ACIT [IT Appeal 5 of 2013, dated 15-1-2014] against the Tribunal order in I.T.A. 688/Coch/2010 dated 20-07-2012 wherein it was held that since the Tribunal and the first appellate authority have considered the entire facts of the case and confirmed the order of the Assessing officer, there was no question of law for consideration in this case as there was no material to indicate that the assessee was entitled for the benefit of exclusion under the provisions of sec. 2(22)(e) of the Act and dismissed the appeal of the assessee.
9. On the other hand, the Ld. AR submitted that the sum of Rs. 32,74,635 treated as deemed dividend was neither a loan nor an advance received from CCPL. The sum collected from the customers of CCPL was not for the individual benefit or personal needs of the assessee. The assessee collected the said sum of Rs.32,74,635/-from the customers of CCPL, who were in arrears in settling their dues to the company for a long time. It was only a transaction undertaken by the assessee for and on behalf of the company. Such collection was made in pursuance of a resolution passed by the Board of Directors of the company in their meeting held on 03-04-2008. The entire amount thus collected was immediately deposited in the Savings Bank Account maintained in the name of the assessee with ICICI Bank/Axis Bank. Withdrawals made from these Savings Bank Accounts were immediately given to CCPL on the same date. The account of the respective customers were credited in the books of CCPL immediately. Hence the assessee was keeping the amounts collected as an imprest cash for and on behalf of CCPL. The entire amount collected at any particular point of time was always kept in the bank account of the assessee. The Ld. AR submitted that no part of the amount was utilized at any point of time for the personal purpose or individual benefit of the assessee. Accordingly, the said sum of Rs. 32,74,635/- could not be treated as an advance or a loan as the transactions were in the ordinary and normal course of business of the company CCPL.
10. According to the Ld. AR, it was not correct on the part of the Assessing Officer to treat the debit balance on certain dates for an amount of Rs.23,156,678/- determined by consolidating the transactions in three accounts maintained by CCPL for the assessee. The assessee also entered into certain other transactions also for and on behalf of the firm India Rubber and Chemicals (IRC) in which he was a partner. The transactions in the three accounts, considered by the Assessing Officer, included the transactions entered for and on behalf of IRC also. The aggregate of such transactions made on behalf of IRC was Rs.19,61,176/-. Consequently, the company CCPL, in its books, had transferred the sum of Rs. 19,61,176/- at the end of the year on 31-03-2009 to the account of the firm IRC. For the purpose of determining the net debit balance, the transactions relating to IRC amounting to Rs.19,61,176/- should be excluded. The balance in the consolidated statement of account after such merger of four accounts was showing credit always and hence the balance of this account was not a loan or advance. The Assessing Officer did not consider this important fact.
11. Without prejudice to the above factual position, the Ld. AR submitted that these three accounts maintained in the name of the assessee with CCPL, are current and running accounts and not a loan or advance account. According to the Ld. AR the character and nature of the transactions in the three accounts are open, current, mutual and running closely related to the normal business operations of the company. The assessee received payments against remuneration, interest, reimbursement of expenses incurred for the company, and for meeting the expenditure for different business purposes on behalf of the company. The assessee received payments for and on behalf of the company IRC also. The value of those transactions amounting to Rs.19,61,176/- should be excluded. The Ld. AR submitted that the assessee had offered the income by way of salary and remuneration from CCPL, interest etc. In the light of the above facts, such occasional debit balances in the three accounts could not be treated as a loan or advance within the meaning of sec. 2(22)(e) of the Act. Thus, the Ld. AR submitted that the Assessing officer wrongly concluded that the debit balance in the three accounts, without excluding the transactions relating to the firm IRC for Rs. 19,61,176/- was a temporary loan/advance to erroneously invoke the provisions of section 2(22)(e) to treat the said sum of Rs.23,16,678/-as deemed dividend. According to the Ld. AR, the Assessing officer should have excluded the transactions undertaken on behalf of IRC to compute the net debit balance.
12. The Ld. AR submitted that the Assessing officer gave a wrong treatment as deemed dividend of the amount of Rs. 32,74,635/- received for and on behalf of the CCPL from its customers and kept as imprest cash at bank. According to the Ld. AR the assessee is a director and a shareholder in the company Ceyannar Chemicals Private Limited (CCPL) having 30% share. CCPL is a company in which public are not substantially interested. The income of the assessee includes salary from CCPL, income from house property, profits from business, interest on bank deposits etc.
13. The Ld. AR submitted that the company is engaged in the business of purchase and sale of rubber chemicals. The shareholders of the CCPL, belong to a family of two brothers. The Managing Director of CCPL was Shri C.N. Rajendran Nair. He expired suddenly in 2007. Late Shri Rajendran Nair was managing the day to day affairs of CCPL. Consequent upon the sudden and sad demise of the Managing Director, CCPL, faced certain difficulties in recovering the dues from certain customers. The company did not succeed in collecting the dues for a long period through the efforts of regular employees and sales representatives. It was felt that the assessee, the new Managing Director Shri N. Rajagopal should personally contact these defaulting customers on a continuous basis to recover the money due to the company, CCPL. Accordingly, the Board of Directors of CCPL in their meeting held on 03-04-2008 authorised the assessee to meet the customers of the company and collect the amount due to the company against the sale of the products. The Board also gave a mandate to the assessee to keep the amount to be collected from the customers as an imprest cash on behalf of the company and to account and remit the money to the company or and in the names of the respective customers as and when he returns to the Head Office. The assessee accordingly with the mandate obtained from the company, collected various amounts from different customers for a total sum of Rs.32,74,635/-.
14. According to the Ld. AR, with a view to avoid keeping the money in his hands, and to keep a track of the amounts collected and for correctly accounting later, the assessee immediately deposited all those amounts in the two bank accounts opened in his name. The assessee did not use, at any point of time any of these amounts collected for his personal purposes or individual benefits. Immediately on each occasion of his next visit to the Head Office, the assessee withdrew the amount from the savings bank accounts and remitted the same to the company against account of the respective customers. Thus the assessee was keeping the money as an imprest cash for and on behalf of the company. The entire collections from the customers of CCPL were always kept deposited in the Savings Bank accounts, the assessee remitted the same to the company. Thus the assessee was not benefited in any manner personally from the amount collected from the customers of the company.
15. According to the Ld. AR, the said amount of Rs. 32,74,635/- collected from the defaulting customers of CCPL was an imprest amount kept in the Savings Bank Accounts maintained with the banks and such imprest amount does not take character and nature of either a loan or advance within the meaning of section 2(22)(e) of the Act. The said sum was received by the assessee in the routine course of business from the company by way of an imprest to enable the company to realize its dues from the defaulting customers. The receipt of money from the customers by the assessee as well as remitting the same to the company was approved and mandated by resolution passed by the Board of Directors of the Company in the meeting held on 03-04-2008. Accordingly, the amounts received and collected by the assessee from the defaulting customers for a total sum of Rs. 32,74,635 could not be termed either as a loan or advance as envisaged in section 2(22)(e) of the Act.
16. The Ld. AR submitted that it may be appreciated that there is no material to arrive at a conclusion that the permission to collect the money from the customers was given to the assessee by the company for the benefit of the assessee. The assessee collected the money from the customers for and on behalf of the company and for the benefit of the company only. The amount so collected was deposited immediately in one of the Saving Bank Accounts maintained in the name of the assesee with ICICI Bank and Axis Bank. The assessee did not withdraw any amount from this Savings Bank Account for his personal purposes or individual benefit The assessee was not benefited in any manner by collecting this money and keeping the same in his Savings Bank Accounts. Both these accounts were opened exclusively for the purpose of depositing the amounts to be collected from the customers of the Company. Subsequently, when the purpose of collecting the money from the customers was served, the assessee closed both these accounts. So these two accounts were opened by, operated and maintained only for the purpose of assisting the company in collecting the arrears from its defaulting customers and for the exclusive benefit of the company. The amount withdrawn from the two bank accounts were immediately transferred to the company on the same date and correctly accounted in the names of the respective customers in the books of the company.
17. The Ld. AR drew our attention to the meaning of the term "loan or advance. It may be kindly recognized that the term loan or advance as envisaged in sec. 2(22)(e) means lending, delivery by one party to and receipt by another party the sum of money upon an agreement, expressed or implied to repay it. The mind and intention of two parties, namely the lender and borrower must be as "ad idem". Imprest money manifestly and evidently was kept by the assessee to enable the company to realize the dues from the defaulting customers and money so collected from the customers has been kept as imprest and maintained in the two Savings Bank Accounts in the name of the assessee.
The withdrawals from the two accounts were immediately utilized to make payments to the company. The assessee did not appropriate any amount from these accounts for his personal needs or individual benefit. The Assessing Officer also could not prove that the assessee was benefited in any manner with this imprest money. The Ld. AR submitted that such imprest money kept, for and on behalf of and for the benefit of the company, could not be treated as a loan or advance to the assessee for making an assessment as deemed dividend under section 2(22)(e) of the Act.
18. The Ld. AR submitted that ascertainment of the nature of payment is essential to decide whether the money kept by the assessee is a loan or deposit. The Ld. AR also submitted that it has been repeatedly held in several decisions that following five conditions are necessary to invoke the provisions of section 2(22)(e) of the Act:
	(a)
	 
	The payment should be by a company, not being a company in which the public are substantially interested.

	(b)
	 
	The payment should be by way of advance or loan.

	(c)
	 
	The money should have been utilized for the individual benefit or personal needs of the shareholder.

	(d)
	 
	The recipient should be a shareholder, being a person who is the beneficial owner of shares holding not less than 10% of the voting power.


19. According to the Ld. AR in the present case under appeal, the second and third (b&c) conditions are not fulfilled. The company did not make any payment to the assessee. With a view to help the company to recover the dues from the defaulting customers, the assessee agreed to meet those customers and collect the amount due to the company for and on behalf of and for the benefit of the company. The amount so collected was immediately transferred to the company and accounted in the books of the company. During the interim period from the date of receipt of the money to the date of handing over the same to the company, the assessee kept the amount collected as imprest money in the bank. With a view to ensure safety and security of the money so collected and also to keep a record of money so collected, the assessee deposited the said amounts in the bank as and when he received the payments from each customer. The assessee did not utilize any part of the amount collected for his personal needs or purposes.
20. The Ld. AR submitted that thus it is clear the company did not make any payment by way of loan or advance to the assessee. The amount so received by the assessee is not a loan or advance. Such amount will not be covered by the mischief of section 2(22)(e).
21. The Ld. AR also submitted that it is a settled law that the provisions of section 2(22)(e) can be invoked only when the transactions in question give individual benefit to the shareholders. Such requirement is essential to be fulfilled in case of the assessee.
22. The Ld. AR submitted that the provisions of sec. 2(22)(e) are not applicable to the sum of Rs. 32,74,635/- received by the assessee on behalf of and for the benefit of the company on account of business expediency. The transaction was in the normal and regular course of business of the company. The assessee was keeping the entire amount collected in the Savings Bank account and balances in these accounts were always more than the amount actually collected from the customers at any point of time. The copies of the bank statement in respect of the two Savings Bank Accounts maintained with Axis Bank and ICICI Bank Ltd. were already submitted before the Assessing Officer and the CIT(A).
23. Referring to the specific facts of the case, the Ld. AR submitted that the bank accounts of the assessee were always having balance more than the amount received from the customers. Thus, no personal benefit was drawn by the shareholders and therefore provisions of sec. 2(22)(e) could not be applied. Thus the Ld. AR concluded that provisions of s. 2(22)(e) have wrongly been invoked in the present case and, therefore, addition should be deleted.
24. The Ld. AR relied on the decision of ITAT, Chandigarh Bench in the case of Dy. CIT v. Lakra Brothers [2007] 162 Taxman 170 (Chd.) (Mag.). Wherein it was observed that the term 'loan' or 'advance' of sec. 2(22)(e) cannot be stretched to include even legitimate transactions carried out in the ordinary course of business where the intention is neither to give a loan or advance or to confer some individual benefits on the shareholders. The Ld. AR submitted that in this decision, the important words in the section are loan or advance and for individual benefit of such shareholder. The loan is something different from imprest money. For a loan there must be a tender, borrower, as well as a contract/agreement between the parties for the return of the loan amount. Similar views, findings, interpretations and observations have been given by various High Courts and Appellate Tribunals in deciding identical or similar issues.
25. The Ld. AR submitted that the assessee had clarified at the time of the assessment proceedings that he was not maintaining a regular cash book, ledger or such other books of accounts to record the transactions undertaken in his personal name. The collections from the customers of the company against the dues were promptly deposited in the bank and immediately on withdrawal of the respective amounts from the bank, remittances were made to the company. The assessee did not utilize any part of the amount collected from the customers for his personal benefit or purposes. The assessee clearly explained and confirmed before the Assessing Officer that the cash movement statement register together with the cash flow statement were prepared and furnished on the basis of his memory on receipt of the directions received from the Assessing Officer.
26. Ld. AR submitted that the sum of Rs. 32,74,635/- received by the assessee from the customers of the company does not have the nature and character of loan or advance within the meaning of sec. 2(22)(e) of the Act as the said sum was received and kept as imprest cash with the bank and the assessee did not utilize it for his personal purposes , benefits or needs. In fact the company was benefited immensely by the efforts of the assessee in approaching various customers and collecting long pending dues and arrears from them. The amount so collected was kept as an imprest money for a short period in the bank. Therefore, the Ld. AR submitted that by any stretch of imagination, such money kept as imprest cash in a bank account cannot be treated as a loan or advance within the meaning of sec. 2(22)(e) of the Act to assess as deemed dividend.
27. The Ld. AR submitted that the sum of Rs. 23,16,678/- appearing as debit balance in the consolidated three accounts of the assessee is the net result of a series of open, mutual and current account transactions against which payments were received by the assessee from the company. Such amount given were debited to the account of the assessee and the various amounts due to the assessee from the company towards salary, remuneration, interest, reimbursement expenses were credited. Such payments and the resultant balance in such accounts is not a loan or advance within the meaning of sec. 2(22)(e) of the Act for assessment as deemed dividend.
28. Further, the Ld. AR submitted that to determine the net balance in the account of the assessee, the net balanceofRs.19,61,176/-against the transactions relating to IRC should be excluded and hence to be deducted. The Ld. AR submitted that alternatively, if the balance in the account of the firm is also taken into consideration, the net balance in the account of the assessee will always show a credit. Consequently, it was not correct to treat the sum of Rs. 23,16,678/- as a loan/advance so as to assess the same under the head Deemed Dividend. Hence for these reasons, the addition of Rs.23,16,678/- may be deleted.
29. The main contention of the Ld. AR is that the assessee has not obtained any benefit from the receipt of money on behalf of Ceyannar Chemicals Pvt. Ltd. (CCPL) wherein the assessee is a shareholder. According to the Ld. AR, in pursuance of the resolution passed by the company, the assessee collected the money due to CCPL on behalf of CCPL and immediately, deposited the same in the SB account of the assessee till the date the same amount was remitted to CCPL within a short period. He also invited our attention to the resolution passed by the Board of Directors of CCPL to this effect.
30-31. According to the Ld. AR, instead of entrusting the work to an outsider, the assessee himself came forward to collect the amount on behalf of CCPL and it is a bona fide action for which the assessee shall not be punished.
32. We have heard the rival submissions. We have carefully gone through the provisions of sec. 2(22)(e) and also Explanation embedded in this section. The meaning of the above provisions makes it clear that the law makers wanted to bring to tax monies paid by closely held companies to their principal shareholders.
33. Before proceeding further, let us examine what is the intention of the legislation in enacting provisions of section 2(22) (e) of the Act. Section 2(22) (e) of the Act reads as under :
'2. (22)(e) any payment by a company, not being a company in which the public are substantially interested, of any sum (whether as representing a part of the assets of the company or otherwise) made after the 31st day of May, 1987, by way of advance or loan to a shareholder, being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power, or to any concern in which such shareholder is a member or a partner and in which he has a substantial interest (hereafter in this clause referred to as the said concern)] or any payment by any such company on behalf, or for the individual benefit, of any such shareholder, to the extent to which the company in either case possesses accumulated profits ; but "dividend" does not include—
	(i)
	 
	a distribution made in accordance with sub-clause (c) or subclause (d) in respect of any share issued for full cash consideration, where the holder of the share is not entitled in the event of liquidation to participate in the surplus assets;

	(ia)
	 
	a distribution made in accordance with sub-clause (c) or subclause (d) in so far as such distribution is attributable to the capitalised profits of the company representing bonus shares allotted to its equity shareholders after the 31st day of March, 1964, and before the 1st day of April, 1965; 

	(ii)
	 
	any advance or loan made to a shareholder or the said concern by a company in the ordinary course of its business, where the lending of money is a substantial part of the business of the company ; 

	(iii)
	 
	any dividend paid by a company which is set off by the company against the whole or any part of any sum previously paid by it and treated as a dividend within the meaning of sub-clause (e), to the extent to which it is so set off; 

	(iv)
	 
	any payment made by a company on purchase of its own shares from a shareholder in accordance with the provisions of section 77A of the Companies Act, 1956 (1 of 1956); 

	(v)
	 
	any distribution of shares pursuant to a demerger by the resulting company to the shareholders of the demerged company (whether or not there is a reduction of capital in the demerged company).


Explanation 1. — The expression "accumulated profits", wherever it occurs in this clause, shall not include capital gains arising before the1st day of April, 1946, or after the 31st day of March, 1948, and before the 1st day of April, 1956.
Explanation 2. — The expression "accumulated profits" in sub-clauses (a), (b), (d) and (e), shall include all profits of the company up to the date of distribution or payment referred to in those sub-clauses, and in sub-clause (c) shall include all profits of the company up to the date of liquidation, but shall not, where the liquidation is consequent on the compulsory acquisition of its undertaking by the Government or a corporation owned or controlled by the Government under any law for the time being in force, include any profits of the company prior to three successive previous years immediately preceding the previous year in which such acquisition took place.
Explanation 3. — For the purposes of this clause,—
	(a)
	 
	"concern" means a Hindu undivided family, or a firm or an association of persons or a body of individuals or a company ;

	(b)
	 
	a person shall be deemed to have a substantial interest in a concern, other than a company, if he is, at any time during the previous year, beneficially entitled to not less than twenty per cent of the income of such concern ;'


34. The reading of the above provision makes is evidently clear that the law-makers wanted to bring to tax monies paid by closely held companies to their principal shareholders, in the guise of loans and advances to avoid payment of tax. The Hon'ble Supreme Court also held in the case of Navnit Lal C. Jhaveri v K.K.Sen [1965] 56 ITR 198 that the provisions of section 2(22) (e) of the Act must be made applicable where dividend disguised as loan is paid by a company. But, they have also held that this concept should not be stretched too far to involve any absurdities. This section defines dividend by giving an exclusive definition. The sub-clauses (a) (b) (c) (d) and (e) are different types of payments. If the same are made in the conditions defined in those clauses exist in a given case, Such payments are treated as deemed dividend. This section, further, lays down exclusive situations wherein such distribution of payments are not treated as deemed dividend. In the explanations, the expression 'accumulated profits' has been defined vide Explanation 2 with reference to clauses (a) (b) (d) & (e) . Since we are concerned with clause (e) of section 2(22) of the Act, Explanation 2 would be relevant. In this Explanation 'accumulative profits' are defined as 'shall include all profits of the company upto the date of distribution or payment referred to in sub-clause (e). Vide Explanation 3, it is provided that a person shall be deemed to have a substantial interest in a concern, other than a company, if he is, at any time during the previous year, beneficially entitled to not less than 20% of the income of such concern. We have found it for a fact that the appellant has a shareholder. Thus, we have found it for a fact that only due to business necessity and expediency, the assessee agreed to collect dues from customers of the company.
35. Sec. 2(22)(e) enacted a deeming fiction whereby the scope and ambit of the word "dividend" has been enlarged to bring within its sweep certain payments made by a company as per the situations enumerated in S.2(22)(e). It is a settled-rule of interpretation of a fiction that the Court should ascertain for what purpose the fiction is created and after ascertaining the purpose, the Court has to assume all facts which are incidental to the giving effect to that fiction. Such a deeming fiction would not be given a wider meaning than what it purports to do. The provision would necessarily be accorded, strict interpretation and the ambit of the fiction would not be pressed beyond its true limits. Sec. 2(22)(e) has not been enacted to stifle normal business transaction carried out during the course of business. It not obviously bring within its limited purview collection of debts from customers so to ensure the speedy recovery of trade debts. The section, by indicating a deeming faction, 'would being within its sweep any payment by a company "by way of advance or loan to shareholder .... to any concern in which such shareholder is a member and in which he has a substantial interest." The basic issue to be examined in the present case is whether credit balances in the accounts can be construed as "advance" or "loan" by these companies. In so far as other ingredients as required to be fulfilled under S. 2(22)(e) are concerned, there is no dispute raised before us.
36. In our opinion, the amount received by the assessee can neither be treated as loan or advance for the purposes of S. 2(22)(e). A loan is granted for temporary use of money or temporary accommodation. In the instant case, such basic features which characteristics, a loan transaction are conspicuous by their absence. Therefore, the amount, in the instant case, cannot be construed as a loan.
37. Having regard to the aforesaid, the assessee submitted that the arrangement under consideration is neither in nature of a loan nor an advance, as contemplated and required for application of section 2(22)(e) of the Act, nor there was any attempt to evade tax by the company and/or the shareholder rather it was at arms length and was not intended for any personal benefit or enjoyment of the appellant instead the arrangement has worked to the detriment of the appellant therefore, the additions cannot be sustained, both on facts and in law. The debts collected by the assessee in the ordinary course of business for business expediency could not be covered under the provisions of section 2(22) (e) of the Act. In our opinion, the addition of Rs. 32,74,635/- which was collected by the assessee on behalf of CCPL in pursuance of resolution passed by the Company and deposited in the assessee's bank account for a short period which is a temporary loan and to the extent of amount remitted to the CCPL, cannot be considered as deemed dividend in the hands of the assessee. In other words, only that portion of the amount which was unsettled as on 31-03-2009, i.e., the closing day of the Company's account for F.Y. 2008-09, is to be considered as deemed dividend in the hands of the assessee under section 2(22)(e) of the I.T. Act.
38. Now coming to the other issue of Rs. 23,16,678/- added to the income u/s. 2(22)(e), it was contended by the assessee that there are three accounts in the name of the assessee in the books of CCPL which is a temporary loan and applying the principle laid down in the earlier para, we direct the Assessing officer to consider the consolidated Net balance in all these three accounts if these Accounts are in the individual capacity of the assessee, and only that outstanding balance in the books of CCPL if any, should be treated as deemed dividend in the hands of the assessee u/s. 2(22)(e) of the I.T. Act. The Account relating to the firm IRC is to be considered separately if that firm is having substantial interest in CCPL and decide afresh in accordance with law.
39. In the result, the appeal of the assessee is partly allowed.
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Section 139, read with section 149, of the Income-tax Act, 1961 - Return of income (Reassessment) - Assessment year 2004-05 - Whether where time is available to assessee for filing return under section 139(4), it cannot be said that any income has escaped assessment and issuance of notice under section 148 is not valid- Held, yes [Para 5] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee, a charitable institution, was served with a notice under section 148 on ground that income had escaped assessment.

	■ 
	 
	The assessee challenged said notice on ground that reopening was not valid because the reasons for reopening were recorded on 30-03-2006 whereas the return for the present year could be filed by 31-03-2006 and on this date, the return had actually been filed also and therefore, it could not be said that any income chargeable to tax had escaped assessment when proceedings under section 147 were.


HELD
 
	■ 
	 
	If the assessee does not file any return of income on or before the due date as prescribed under section 139(1), then the Assessing Officer may issue notice to the assessee for filing return of income under section 142(1). [Para 5]

	■ 
	 
	When an assessee does not file its return of income within the time prescribed under sub-section (1) of section 139, the Assessing Officer can ask the assessee to furnish the return of income. Similarly as per the provisions of section 147, if the Assessing Officer has reason to believe that the income chargeable to tax has escaped assessment, he can assess or reassess such income. For this, the Assessing Officer has to record his reasons for belief and then issue notice under section 148. Till the time available to the assessee for filing return under section 139(4) has not expired, it cannot be said that any income has escaped assessment. In the present case, such time has not expired on 30-03-2006 when the Assessing Officer issued notice to the assessee under section 148 and therefore, the action of the Assessing Officer in issuing notice under section 148 is not valid because no income has escaped assessment till that date in the facts of the present case. Hence, the proceedings initiated by Assessing Officer by issuing notice under section 148 is not valid and as a consequence, the assessment framed under section 143(3)/148 has no legs to stand and therefore, the same is quashed. [Para 5.1]


P.K. Kapoor, C.A.  for the Appellant. Amit Nigam, D.R.  for the Respondent.
ORDER
 
A.K. Garodia, Accountant Member - This is an assessee's appeal directed against the order passed by learned CIT(A)-I, Lucknow dated 24/02/2009 for the assessment year 2004-2005.
2. The concise/revised grounds raised by the assessee are as under:
	'1.
	 
	BECAUSE proceedings under section 147 by issue of notice under section 148 dated 30.3.2006 are not valid as there existed no material, much less relevant material, which could lead to the formation of requisite 'reason to believe'.

	2.
	 
	BECAUSE the appellant already stood recognized as an institution existing for charitable purposes, as per Certificate dated 17.1.2006, issued by the Id. CIT-I, Lucknow under section 12AA of the Act and on 30.03.2006 (which is the date of issuance of notice under section 148) it could not have been said or held that any income chargeable to tax had escaped assessment, so as to confer jurisdiction on the 'Assessing Officer' to initiate proceedings under section 147 of the Act.

	3.
	 
	BECAUSE in any case before service of notice under section 148, the appellant had duly filed the 'return' under section 139 on 31.3.2006 which was a valid 'return' and during the pendency of valid 'return', the proceedings initiated under section 147 could not have been allowed to remain in force, so as to empower the Assessing Officer to pass the assessment order dated 29.12.2006 (in pursuance of action taken under section 147 of the Act.)

	4.
	 
	BECAUSE there existed a 'disharmony' between the 'person' in whose case the proceedings under section 147 had been initiated by issue of notice under section 148 dated 30.3.2006 and the "person" described as Artificial Juridical Person (AJP) on whom the assessment was made vide order dated 29.12.2006 and on a due consideration of this aspect of the matter, the CIT (A) should have held that assessment order dated 29.12.2006 was void ab-initio.

	
	 
	WITHOUT PREJUDICE TO THE CONTENTION RAISED IN THE FOREGOING GROUNDS:

	5.
	 
	BECAUSE the appeal filed by the appellant against the assessment order dated 29.12.2006, captioned as order "u/s 143(3) / 148 of the I.T. Act", cannot be said to have been fully decided as various grounds taken therein being the grounds reading as under:— 

	
	 
	"(9) Because the claim of tax deduction at source on Banks Fixed Deposits and Deposit Works be allowed as the TDS certificate for the like amount not received from Banks could not be filed earlier.

	
	 
	(10) That Form No.10 is being filed as it could not be filed earlier unavoidably.

	
	 
	(11) Because the charges of interest u/s 234A-B & C as directed in the Assessment order is against facts and circumstances of the case, arbitrary and illegal.

	
	 
	(12) Because the appellant was not required to pay Advance Tax as per provision of the Income Tax Act and hence the direction to charge interest u/s 234B in the assessment order is illegal."

	
	 
	remained unadjudicated upon.'


3. Regarding the validity of the reassessment proceedings initiated by the Assessing Officer, it was submitted by Learned A.R. of the assessee in the written submissions that the reopening is not valid because the reasons for reopening were recorded on 30/03/2006 whereas the return for the present year could be filed by 31/03/2006 and on this date, the return has actually been filed also and therefore, it cannot be said that any income chargeable to tax has escaped assessment on 30/03/2006 when proceedings u/s 147 were initiated by issue of notice u/s 148 of the Act. For the sake of ready reference, the relevant paras of the written submissions being Para no. 5 to 7 are reproduced below:
'5. Keeping in view the discussions as aforesaid and particularly the chronology of relevant dates and events as has been given in Para 2 hereinfore, it is seen that for initiating proceedings under section 147 reasons were recorded on 30.03.2006/ whereas the "return" for the assessment year 2004-05 could be filed under section 139(4) by 31.03.2006 (on which date the "return" had actually been filed also). Thus/ as sub-section (4) of section 139 which is reproduced hereunder;—
"(4) Any person who has not furnished a return within the time allowed to him under sub-section (1), or within the time allowed under a notice issued under subsection (1) of section 142, may furnish the return for any previous year at any time before the expiry of one year from the end of the relevant assessment year or before the completion of the assessment, whichever is earlier:
Provided that where the return relates to a previous year relevant to the assessment year commencing on the 1st day of April, 1988, or any earlier assessment year, the reference to one year aforesaid shall be construed as a reference to two years from the end of the relevant assessment year."
the "return" filed by the Parishad on 31.03.2006 was a valid return. Therefore/ it could not be held or said that any "income chargeable to tax" as envisaged in section 147/ had escaped assessment on 30.03.2006 where proceedings under section 147 were initiated by issue of notice under section 148. From this it follows that very initiation of proceedings under section 147, by 'recording reason' on 30.03.2006 and issuing notice under section 148 on that date is invalid.
6. Otherwise also, the "reasons recorded" are deficient as the same are not based on relevant material. As per specific dates given in the chronology of dates and events, the Hon'ble Tribunal had over ruled, by its order dated 25.07.2005 (Annexure - II) the CIT's view (taken by him in his order dated 29.09.2003) that the Parishad had been engaged in the business activity of construction of house etc. In pursuance of the said order, the Ld. CIT-I, Lucknow had granted registration also on 17.01.2006. These were the relevant facts/material which had the binding effect on the Assessing Officer, for the purposes of arriving at the satisfaction that any income chargeable to tax had escaped assessment. Such 'relevant facts' and "material" had not been considered by the Assessing Officer in the "reasons recorded". In other words, initiation of proceedings under section 147 are not based on "relevant material" capable of forming a "nexus" between "formation of reason to believe" and "income escaping assessment". In the absence of "material" which can lead to formation of such a nexus, the "reasons recorded" cannot be said to valid in the eyes of law. Reliance in this regard is placed on the following case laws:—
	(i)
	 
	Sheo Nath Singh v. Appellate Asstt. Commissioner of Income-tax reported in [1971] 82 ITR 147

	(ii)
	 
	ITO v. Lakhmani Mewal Das reported in [1976] 103 ITR 437(Supreme Court)

	(iii)
	 
	Ganga Saran & Sons P. Ltd. v. ITO reported in [1981] 130 ITR 1


and on decision of Hon'ble Allahabad High Court in the case of Indra Prastha Chemicals Ltd. Ltd. v. CIT reported in [2004] 271 ITR 113 wherein after following the said case laws, their lordships have held as under:—
"Under section 147 of the Act the proceedings for the reassessment can be initiated only if the Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment for any assessment year. The question whether the Assessing Officer had reasons to believe is not a question of limitation only but is a question of jurisdiction, a vital thing, which can always be investigated by the court in an application under article 226 of the Constitution as held in Daulatram Rawatmal v. ITO [1960] 38 ITR 301 (Cal); JamnaLal Kabra v. ITO [1968] 69 ITR 461 (All); Calcutta Discount Co. Ltd. v. ITO [1961] 41 ITR 191 (SC); C.M. Rajgharia v. ITO [1975] 98 ITR 486 (Patna) and Madhya Pradesh Industries Ltd. v. ITO [1965] 57 ITR 637 (SC).
The words "has reason to believe" are stronger than the words "is satisfied". The belief entertained by the Assessing Officer must not be arbitrary or irrational. It must be reasonable or, in other words, it must be based on reasons which are relevant and material as held by the apex court in Ganga Saran and Sons P. Ltd. v. ITO [1981] 130 ITR 1.
The expression "reason to believe" in section 147 does not mean purely subjective satisfaction on the part of the Assessing Officer. The belief must be held in good faith; it cannot be merely a pretence. It is open to the court to examine whether the reasons for the belief have a rational connection or a relevant bearing to the formation of the belief and are not extraneous or irrelevant to the purpose of the section. To this limited extent, the action of the Assessing Officer in starting proceedings under section 147 is open to challenge in a court of law as held in S. Narayanappa v. CIT [1967] 63 ITR 219 (SC); Kantamani Venkata Narayana and Sons v. First Additional ITO [1967] 63 ITR 638 (SC); Madhya Pradesh Industries Ltd. v. ITO [1970] 77 ITR 268 (SC); Sowdagar Ahmed Khan v. ITO [1968] 70 ITR 79 (SC); ITO v. Lakhmani Mewal Das [1976] 103 ITR 437 (SC); ITO v. Nawab Mir Barkat AH Khan Bahadur [1974] 97 ITR 239 (SC); CST v. Bhagwan Industries (P) Ltd. [1973] 31 STC 293 (SC) and State of Punjab v. Balbir Singh [1994] 3 SCC 299.
The formation of the required opinion and belief by the Assessing Officer is a condition precedent. Without such formation, he will not have jurisdiction to initiate proceedings under section 147. The fulfillment of this condition is not a mere formality but it is mandatory. The failure to fulfill that condition would vitiate the entire proceedings as held by the apex court in the case of Johri Lal (HUF) v. CIT [1973] 88 ITR 439 (SC) and Sheo Nath Singh v. AAC of I.T. [1971] 82 ITR 147 (SC). The reasons for the formation of the belief must have rational connection with or relevant bearing on the formation of belief. Rational connection postulates that there must be a direct nexus or live link between the material coming to the notice of the Assessing Officer and the formation of his belief that there has been escapement of income of the assessee from assessment in the particular year. It is not any and every material, howsoever vague and indefinite or distant, remote and farfetched, which would warrant the formation of the belief relating to escapement of income of the assessee from assessment, as held by the Hon'ble Supreme Court in the case of ITO v. Lakhmani Mewal Das [1976] 103 ITR 437. If there is no rational and intelligible nexus between the reasons and the belief, so that, on such reasons, no one properly instructed on facts and law could reasonably entertain the belief, the conclusion would be inescapable that the Assessing Officer could not have reason to believe. In such a case, the notice issued by him would be liable to be struck down as invalid as held in the case of Ganga Saran and Sons P. Ltd. v. ITO [1981] 130 ITR 1 (SC).
Thus, it is well settled that the "reason to believe" under section 147 must be held in good faith and should have a rational connection and relevant bearing on the formation of the belief and should not be extraneous or irrelevant. Further, this court in proceedings under article 226 of the Constitution of India can scrutinize the reasons recorded by the Assessing Officer for initiating the proceedings under section 147/148 of the Act. The sufficiency of the material cannot be gone into but relevancy certainly be gone into." (pages 118/119)
7. In view of the submissions made above, initiation of proceedings under section 147 are not valid with the result that all the proceedings in pursuance thereof including the assessment order are null and void.'
4. As against this, Learned D.R. of the Revenue supported the orders of the authorities below.
5. We have considered the rival submissions. We find that this is undisputed fact that notice u/s 148 of the Act was issued by the Assessing Officer on 30/03/2006 and the same was duly served on the assessee on 30/03/2006 and the assessee has filed its return of income on 31/03/2006. These facts are noted by the Assessing Officer himself in Para No. 1 of the Assessing Officer. Now in the light of these facts, we examine as to whether it can be said that an income has escaped assessment on the date of issue of notice u/s 148 of the Act i.e. on 30/03/2006. The basis of the decision of the authorities below is that since the assessee has not filed any return of income by the due date u/s 139 (1), income has escaped assessment. We do not find any force in this stand taken by the authorities below. In our considered opinion, if the assessee does not file any return of income on or before the due date as prescribed u/s 139(1) of the Act, then the Assessing Officer may issue notice to the assessee for filing return of income u/s 142(1) of the Act. For the sake of ready reference, we reproduce the provisions of section 142(1)(i) as under:
"142(1)
(i) where such person has not made a return within the time allowed under sub-section (1) of section 139 or before the end of the relevant assessment year to furnish a return of his income or the income of any other person in respect of which he is assessable under this Act, in the prescribed form and verified in the prescribed manner and setting forth such other particulars as may be prescribed."
5.1 from the above provisions of section 142(1)(i) of the Act, we find that when an assessee does not file its return of income within the time prescribed under sub section (1) of section 139 of the Act, the Assessing Officer can ask the assessee to furnish the return of income. Similarly as per the provisions of section 147, if the Assessing Officer has reason to believe that the income chargeable to tax has escaped assessment, he can assess or reassess such income. For this, the Assessing Officer has to record his reasons for belief and then issue notice u/s 148 of the Act. In our considered opinion, till the time available to the assessee for filing return u/s 139(4) has not expired, it cannot be said that any income has escaped assessment. In the present case, such time has not expired on 30/03/2006 when the Assessing Officer issued notice to the assessee u/s 148 and therefore, the action of the Assessing Officer in issuing notice u/s 148 is not valid because no income has escaped assessment till that date in the facts of the present case. Hence, we hold that in the present case, the proceedings initiated by Assessing Officer by issuing notice u/s 148 is not valid and as a consequence, the assessment framed u/s 143(3)/148 has no legs to stand and therefore, the same is quashed.
5.2 In view or our decision as per above Para, no adjudication is called for regarding the other grounds raised by the assessee.
6. In the result, the appeal of the assessee stands allowed.
POOJA 

*In favour of assessee.
IT/ILT: Pre-payment discount given by assessee to foreign buyers in absence of any mention in purchase contract that assessee was obliged to give said discount, was in nature of interest and tax was deductible at source under section 195
■■■
[2014] 50 taxmann.com 213 (Lucknow - Trib.) 
IN THE ITAT LUCKNOW BENCH 'A'
Deputy Commissioner of Income-tax, Central Circle-2, Kanpur
v.
Kothari Food & Fragrances*
SUNIL KUMAR YADAV, JUDICIAL MEMBER 
AND A.K. GARODIA, ACCOUNTANT MEMBER 
IT APPEAL NO. 92 (LKW.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  5, 2014 
Section 9, read with sections 195 and 40(a)(i), of the Income-tax Act, 1961 and article 11 of OECD Model Convention - Income - Deemed to accrue or arise in India (Interest) - Assessment year 2008-09 - Assessee-seller gave some discounts on sales made to foreign company as per purchase agreement entered into between them - No stipulation regarding payment of discount to non-resident was made in contract-note entered into by assessee with non-resident company - Advance payment was adjusted against invoiced price and, thereafter balance payment was made - Whether benefit allowed by assessee to its buyers under name of pre-payment discount was in fact in nature of interest because same was in consideration of receiving advance payment and, thus, TDS was deductible under section 195 - Held, yes [Para 7] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee-seller gave some discount to foreign buyers on sales.

	■ 
	 
	The Assessing Officer opined the payment to non-resident was not under any contractual obligation as no stipulation regarding payment of discount to non-resident was made in the contract-note entered into by the assessee with the non-resident company and payment of discount was in the nature of interest and, therefore, TDS was deductible under section 195(1).

	■ 
	 
	The Commissioner (Appeals) deleted the addition made by the Assessing officer, holding that no withholding of tax in terms of provisions of section 195 was required in this case as the discount allowed did not form any payment to the non-resident.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	As per purchase contract, it has been specified that the seller shall cause the issuance of a banker's guarantee for an amount equal to the provisional price plus interest in the form acceptable to buyer that will be informed in separate message. It was also specified that within two business days from the date buyer's bank receives the guarantee in format acceptable to buyer's bank, buyer shall pay to seller the pre-payment amount. Hence, it is seen that there was no mention in purchase contract that any pre-payment discount will be allowed by assessee. The payment was to be made by the buyer to the tune of provisional price as per the agreement after furnishing of bank guarantee by the assessee-seller but as per the invoice, it is seen that in all these invoices, pre-payment discount were allowed by the assessee and these invoices are of the current year, i.e., April, 2007 and the assessee asked the buyer to make payment of the balance amount against the invoiced price after adjusting the advance received by the assessee and pre-payment discount. Asking the buyer to pay lesser amount after adjusting discount or making payment of discount to the buyer is equivalent because in both the cases, the buyer receives the benefit. [Para 6.1].

	■ 
	 
	The benefit allowed by the assessee to its buyers under the name of discount was in fact in the nature of interest because the same was in consideration of receiving advance payment. On receiving advance payment, one may compensate the maker of advance payment by way of allowing interest or the same benefit can be given the name of discount but merely because a different nomenclature has been given, it does not change its character. Under these facts, TDS was deductible under section 195 and therefore, the disallowance made by the Assessing Officer was justified. Hence, the order of Commissioner (Appeals) deleted that of the Assessing Officer was restores. [Para 7]


CASE REVIEW
 
Addl. CIT v. Pearl Bottling (P.) Ltd. [2011] 46 SOT 133/10 taxmann.com 47 (Visakha); GE India Technology Cent. (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC); Foster's India (P.) Ltd. v. ITO [2009] 29 SOT 32 (Pune); CIT v. Singapore Airlines Ltd. [2009] 319 ITR 29/180 Taxman 128 (Delhi); ITO v. Mother Diary Food Processing Ltd. [2010] 40 SOT 9 (Delhi); NMDC Ltd. v. Asstt. CIT (TDS) [2011] 128 ITD 87/[2010] 8 taxmann.com 167 (Visakha) and Ankur Udyog Ltd. v. Asstt. CIT [IT Appeal No. 96 (All.) of 2013] (para 7) distinguished.
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ORDER
 
A.K. Garodia, Accountant Member - This is Revenue's appeal directed against the order passed by learned CIT(A)-I, Kanpur, dated 30/11/2011 for the assessment year 2008-2009.
2. In this appeal, the Revenue has raised the following grounds:
	'1.
	 
	That Ld. CIT(A) has erred in law and on facts in deleting the addition of Rs.59,36,606/- made by the AO being disallowance out of discount allowed on sales by invoking the provisions of section 195 read with section 40(a)(i) of the Income tax Act, 1961, holding that no withholding of tax in terms of provisions of section 195 of the Act was required in this case as the discount allowed did not form any payment to the non-resident, without appreciating the AO's finding of fact that the payment to non-resident was not under any contractual obligation as no stipulation regarding payment of discount to the non-resident was made in the contract- note entered into by the assessee with the non-resident company.

	2.
	 
	That Ld. CIT (A) has erred in law and on facts in deleting the addition of Rs.59,36,606/- made by the AO being disallowance out of discount allowed on sales by invoking the provisions of section 195 read with section 40(a)(i) of the Income tax Act, 1961, holding that the assessee has debited its trading account and credited the foreign company's account with the equivalent amount, and it was covered by the explanation below the provision of section 195(1), and the withholding of tax under the provision of section 195 was obligatory upon the assessee.

	3.
	 
	That Ld. CIT (A) has erred in law and on facts in deleting the addition of Rs.59,36,606/- made by the AO being disallowance out of discount allowed on sales by invoking the provisions of section 195 read with section 40(a)(i) of the Income tax Act, 1961, holding that discounts credited in the foreign buyers account in the assessee's book constituting a "Credit', though not 'payment', it attracted the provisions of section 195(1) read with its explanation, and since the assessee had debited an equivalent amount as expenditure, by not deducting or withholding tax on such payment, the expenditure on account of discount allowed was inadmissible under the provisions of section 40(a)(i) of the IT Act 1961.

	4.
	 
	That the order of CIT(A) deserves to be vacated and the assessment order passed by the Assessing Officer be restored.'


3. Learned D.R. of the Revenue supported the assessment order. He also submitted that payment of discount is in the nature of interest and therefore, TDS was deductible u/s 195(1) and hence, the order of CIT(A) should be reversed and that of the Assessing Officer should be restored.
4. As against this, Learned A.R. of the assessee supported the order of CIT(A). He also submitted that in the present case, there is neither payment of interest nor commission and therefore, no TDS was deductible. He placed reliance on the following judicial pronouncements:
	(i)
	 
	Addl. CIT v. Pearl Bottling (P.) Ltd. [2011] 46 SOT 133/10 taxmann.com 47 (Visakha)

	(ii)
	 
	G.E. India Technology Cen. (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC)

	(iii)
	 
	Foster's India (P.) Ltd. v. ITO [2009] 29 SOT 32 (Pune) (URO)

	(iv)
	 
	CIT v. Singapore Airlines Ltd. [2009] 319 ITR 29/180 Taxman 128 (Delhi)

	(v)
	 
	ITO v. Mother Diary Food Processing Ltd. [2010] 40 SOT 9 (Delhi)

	(vi)
	 
	NMDC Ltd. v. Asstt. CIT (TDS) [2011] 128 ITD 87/[2010] 8 taxmann.com 167 (visakha)

	(vii)
	 
	Decision of I.T.A.T. Allahabad Bench in the case of Ankur Udyog Ltd. v. Asstt. CIT [IT Appeal No. 96 (All.) of 2013]


5. In the rejoinder, Learned D.R. of the Revenue submitted that these judgments cited by Learned A.R. of the assessee are not applicable in the facts of the present case. He also submitted that the provisions of section 195 and 194H are different. He placed reliance on the judgment of Hon'ble Delhi High Court rendered in the case of CIT v. Havells India Ltd. [2013] 352 ITR 376/[2012] 208 Taxman 114/21 taxmann.com 476 (Delhi).
6. We have considered the rival submissions. We find that it is noted by the Assessing Officer on page No. 3 of the assessment order that the claim of the assessee is clearly incorrect that the assessee has received sale price in advance under contractual obligation and it was pre decided that pre payment discount will be allowed to the foreign buyers. The Assessing Officer has noted that in the terms of contract entered into with Bunge S.A., it is nowhere mentioned that it is the obligation of the assessee to give any discount to the buyers. He has also noted that only stipulation regarding pre payment advances in the contract with the buyers is as under:
"The seller expressly agrees that payment of the prepayment amount fully satisfies seller's payment obligation and buyer will ship goods equal in value of the provisional price in accordance with the terms of this agreement."
6.1 We find that as per purchase contract dated 16th May, 2006 available on page No. 6 of the second paper book, it has been specified that the seller shall cause the issuance of a banker's guarantee or SBLC by Punjab National Bank, Kanpur (seller's bank) for an amount equal to the provisional price plus interest in the form acceptable to buyer that will be informed in separate message. It was also specified that within two business days from the date buyer's bank receives the guarantee in format acceptable to buyer's bank, buyer shall pay to seller the prepayment amount. The provisional price as per this contract has been fixed at (JPY)24,200 lac. Hence, it is seen that there is no mention in the agreement i.e. the purchase contract that any prepayment discount will be allowed by the assessee. The payment was to be made by the buyer to the tune of provisional price as per the agreement after furnishing of bank guarantee by the assessee seller but as per the invoice available on page No. 27, 31, 35 and 38 of the second paper book, it is seen that in all these invoices, pre payment discount were allowed by the assessee and these invoices are of the current year i.e. April, 2007 and the assessee asked the buyer to make payment of the balance amount against the invoiced price after adjusting the advance received by the assessee and pre payment discount. Asking the buyer to pay lesser amount after adjusting discount or making payment of discount to the buyer is equivalent in our considered opinion because in both the cases, the buyer receives the benefit.
6.2 Now in the light of these facts of the present case, we examine the applicability of the various judgments cited by both the sides.
6.3 The first judgment cited by Learned A.R. of the assessee is the decision of Tribunal having been rendered in the case of Pearl Bottling (P.) Ltd. (supra). It was held by the Tribunal that when the assessee company is engaged in the manufacture and sale of soft drinks for which MRP has been fixed for the products and those products are supplied to the retailers on discounted rate, no TDS is deductible because the relation between the assessee company and its distributor is in the nature of "principal-to-principal" basis and there is no liability to deduct TDS on discount on MRP in terms of section 194H of the Act. In that case, the goods were supplied by the assessee to a distributor on fixed price which was lesser then the MRP and the Assessing Officer was of the view that on the difference of such agreed price and the MRP, TDS was deductible u/s 194H and this stand of the Assessing Officer was not approved by the Tribunal. But in the present case, the facts are different. In the present case, lesser price has been realized by the assessee from the buyers against the agreed price between the assessee and the buyer and this lesser realization from the buyer is on account of advance payment received from the buyer and even in the absence of any such clause in the purchase contract, the assessee has given the nomenclature discount to this benefit allowed by the assessee company to the buyer. In the facts of the present case, we find force in the contention of Learned D.R. of the Revenue that in the facts of the present case, this benefit allowed by the assessee to its buyer is in the nature of interest paid by the assessee to its buyer on advance payment received from the buyer. In our considered opinion, under these facts, this Tribunal decision is not applicable in the present case.
6.4 The second judgment cited by Learned A.R. of the assessee is the judgment of Hon'ble Supreme Court rendered in the case of G.E. India Technology Centre (P.) Ltd. (supra). In this case, it was held by Hon'ble Apex Court that a person paying interest or any other sum to a non-resident is liable to deduct tax if such sum is chargeable to tax in India and not otherwise. In the present case, the assessee is an exporter and against the export proceeds receivable from the overseas buyer, the assessee is allowing benefit to the buyer for making lesser payment for the reason that the buyer has made advance payment to the assessee. At this juncture, we would like to observe that as per the judgment of Hon'ble Delhi High Court cited by Learned D.R. of the Revenue in the case of Hewells India Ltd. (supra), it was held that export activity having been taken place or having been fulfilled in India, source was located in India and not outside. In the present case also, exports were made from India and the pre payment advance was also received in India against providing of bank guarantee from Punjab National Bank, Mall Road Branch, Kanpur, India and the adjustments of the benefit allowed to the buyer has been adjusted in the invoices issued in India on the overseas buyer and under these facts, in our considered opinion, income in the hands of the buyer in the form of discount or interest (whatever name we give to it) is taxable in India and therefore, this judgment of Hon'ble Apex Court is also not rendering any help to the assessee.
6.5 The third judgment cited by Learned A.R. of the assessee is the Tribunal decision rendered in the case of Foster's India (P) Ltd. (supra). This judgment is in respect of TDS u/s 194H i.e. in respect of payment of commission whereas in the present case, the dispute is regarding TDS liability u/s 195. As per section 195 of the Act, the assessee is required to deduct TDS from any sum paid by the assessee to a non resident which is chargeable under the provisions of the Income Tax Act. Hence, it is not necessary that only on payment of commission or interest, TDS is deductible u/s 195 of the Act. In fact, TDS is deductible u/s 195 of the Act from any payment to a non resident which is chargeable to tax in India. In that case, the assessee payer and the payee recipient both were located in India and hence, section 195 was not applicable and therefore, this Tribunal decision is not relevant in the present case.
6.6 The next judgment cited by Learned A.R. of the assessee is the judgment of Hon'ble Delhi High Court rendered in the case of Singapore Airlines Ltd. (supra). In this case also, the dispute was regarding deductibility of TDS u/s 194H of the Act and not u/s 195 of the Act. Hence, this judgment of Hon'ble Delhi High Court is also not applicable in the facts of the present case.
6.7 The next judgment cited by Learned A.R. of the assessee is a decision of Tribunal in the case of Mother Dairy Food Processing Ltd. (supra). In this case also, the dispute was regarding deduction of TDS u/s 194H and 194C and not u/s 195 of the Act and therefore, this Tribunal decision is also not applicable in the facts of the present case.
6.8 The next judgment cited by Learned A.R. of the assessee is a decision of Tribunal in the case of NMDC Ltd. (supra). In this case also, the dispute was regarding deductibility of TDS u/s 194H and not u/s 195 of the Act and therefore, this decision of the Tribunal is also not applicable in the facts of the present case.
6.9 The last judgment cited by Learned A.R. of the assessee is a decision of Tribunal in the case of Ankur Udyog Ltd. (supra). In this case, the dispute was regarding deductibility of TDS against quantity discount provided by the assessee to its buyers. The case of the Assessing Officer was that the TDS was deductible u/s 194H of the Act. We find that in this case also, the dispute was not u/s 195 of the Act and move over, even discount was not in respect of pre payment received by the seller from the buyer. Dispute in that case was regarding quantity discount. Quantity discount is in fact reduction in sale price and hence, it cannot be considered as payment of interest whereas the benefit allowed by the assessee seller to the buyer in the name of discount in respect of advance payment received by the assessee has to be considered in the nature of interest in the present case. Under these facts, this Tribunal decision is also not applicable in the facts of the present case.
7. As per the above discussion, we have seen that none of the judgments cited by Learned A.R. of the assessee is rendering any help to the assessee. We also find that in the present case, the benefit allowed by the assessee to its buyers under the name of discount is in fact in the nature of interest because the same is in consideration of receiving advance payment. On receiving advance payment, one may compensate the maker of advance payment by way of allowing interest or the same benefit can be given the name of discount but merely because a different nomenclature has been given, it does not change its character. Under these facts, we are of the considered opinion that TDS was deductible u/s 195 of the Act and therefore, the disallowance made by the Assessing Officer is justified. Hence, we reverse the order of CIT(A) and restore that of the Assessing Officer.
8. In the result, the appeal of the Revenue stands allowed.
POOJA 

*In favour of revenue.
IT: Where business of assessee as an investment company had been set up and commenced and genuineness of expenses and fact that it was incurred for business activities was not doubted by lower authorities, expenditure under section 14A was allowable
■■■
[2015] 57 taxmann.com 28 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax- IV
v.
Holcim India (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NOS. 299 & 486 OF 2014
SEPTEMBER  5, 2014 
Section 14A of the Income-tax Act, 1961 - Expenditure incurred in relation to income not includible in total income (Investment) - Assessment years 2007-08 and 2008-09 - Whether where business of assessee as an investment company had been set up and commenced and genuineness of expenses and fact that it was incurred for business activities was not doubted by lower authorities, expenditure under section 14A, was allowable - Held, yes [Para 16][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a subsidiary of Holderind Investments Ltd., Mauritius, formed as a holding company for making downstream investments in cement manufacturing ventures in India.

	■ 
	 
	For the assessment year 2007-08, the assessee claimed administrative and miscellaneous expenses expenditure written off amounting to Rs. 8.75 crores and for the assessment year 2008-09, the assessee had claimed expenses amounting to Rs. 7.02 crores as personal expenses, operating and other expenses, depreciation and financial expenses.

	■ 
	 
	In the two assessment orders, the Assessing Officer held that the assessee had not commenced business activities as they had not undertaken any manufacturing activity or made downstream investment, he accordingly disallowed the entire expenditure for both the years.

	■ 
	 
	The Commissioner (Appeals), confirmed the disallowance made by the Assessing Officer. He held that the business of the assessee was exclusively to act as a holding company for downstream investment in older companies and the expenditure incurred was on salaries of employees of the assessee company and other operating expenses of the company. The assessee had also admitted that the said expenditure had been incurred in order to protect their investment as well as exploration of new investments which gives rise to income which does not form part of total income which clearly showed that in the assessee's case the provisions of section 14A were applicable. Hence, entire expenditure was not allowable in view of section 14A. 

	■ 
	 
	Thereafter, the Commissioner (Appeals) referred to the contentions of the assessee that they had not earned dividend income and therefore, section 14A was not applicable. The Commissioner (Appeals) did not agree that as no exempt income was claimed, no disallowance under section 14A was warranted. 

	■ 
	 
	On appeal, the Tribunal reversed the finding of the Commissioner (Appeals) by specifically noticing that the Commissioner (Appeals) did not make disallowance on the ground that the assessee had invested in the shares for earning of the dividends but, on the ground that the assessee had acquired controlling interest in the respective companies and this was their line of business. Therefore, the Tribunal observed that there was a contradiction in the submissions made by the departmental representative that the assessee had acquired shares for earning of dividends and hence allowed the appeal of the assessee.

	■ 
	 
	On appeal by revenue to High Court:


HELD
 
	■ 
	 
	Income exempt under section 10 in a particular assessment year, may not have been exempt earlier and can become taxable in future years. Further, whether income earned in a subsequent year would or would not be taxable, may depend upon the nature of transaction entered into in the subsequent assessment year. For example, long-term capital gain on sale of shares is presently not taxable where security transaction tax has been paid, but a private sale of shares in an off market transaction attracts capital gains tax. It is an undisputed position that assessee is an investment company and had invested by purchasing a substantial number of shares and thereby securing right to management. Possibility of sale of shares by private placement etc. cannot be ruled out and is not an improbability. Dividend may or may not be declared. Dividend is declared by the company and strictly in legal sense, a shareholder has no control and cannot insist on payment of dividend. When declared, it is subjected to dividend distribution tax.[Para 15]

	■ 
	 
	What is also noticeable is that the entire or whole expenditure has been disallowed as if there was no expenditure incurred by the assessee for conducting business. The Commissioner (Appeals) has positively held that the business was set up and had commenced. The said finding is accepted. The assessee, therefore, had to incur expenditure for the business in the form of investment in shares of cement companies and to further expand and consolidate their business. Expenditure had to be also incurred to protect the investment made. The genuineness of the said expenditure and the fact that it was incurred for business activities was not doubted by the Assessing Officer and has also not been doubted by the Commissioner (Appeals).[Para 16]

	■ 
	 
	In these circumstances, there is no merit in the present appeals and the same are dismissed in limine.[Para 17]
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Kamal Sawhney, Sr. Standing Counsel and Sanjay Kumar, Jr. Standing Counsel  for the Appellant. Satyen Sethi and Arta Trana Panda, Advocate  for the Respondent.
ORDER
 
Sanjiv Khanna, J. - The following substantial question of law is proposed in these two appeals by the appellant-Revenue which pertain to the Assessment Years 2007-08 and 2008-09:—
"Whether the Income Tax Appellate Tribunal was right in deleting the disallowance under Section 14A of the Income Tax Act, 1961 amounting to Rs. 8,61,50,315/- in Assessment Year 2007-08 and Rs. 6,60,93,678/- in assessment year 2008-09 holding that no dividend income was earned by the assessee ignoring the provisions under Section 14A."
2. At the outset, we notice that the Income Tax Appellate Tribunal ('Tribunall , in short) has also examined the question whether disallowance under Section 14A of the Income Tax Act, 1961 ('Act' in short), could have been made for the first time by the Commissioner of Income Tax (Appeals) ('CIT(A)', in short), but, we need not issue notice on the said aspect in case we agree with the second finding recorded by the Tribunal in the impugned order dated 27.09.2013.
3. The respondent-assessee, a subsidiary of Holderind Investments Ltd., Mauritius, was formed as a holding company for making downstream investments in cement manufacturing ventures in India. In the return of income filed for the Assessment Year 2007-08, the respondent-assessee declared loss of Rs. 8.56 Crores approximately. The respondent-assessee had declared revenue receipts of Rs. 18,02,274/-which included interest of Rs. 726/- from Fixed Deposit Receipts and profit on sale of fixed assets of Rs. 16,52,225/-. As against this, the respondent assessee had claimed administrative and miscellaneous expenses expenditure written off amounting to Rs. 8.75 Crores. For the Assessment Year 2008-09, the assessee had filed return declaring loss of Rs. 6.60 Crores approximately. The assessee had declared revenue receipts in the form of foreign currency fluctuation difference gain of Rs. 12,46,595/-. It had claimed expenses amounting to Rs. 7.02 Crores as personal expenses, operating and other expenses, depreciation and financial expenses.
4. In the two assessment orders, the Assessing Officer held that the respondent-assessee had not commenced business activities as they had not undertaken any manufacturing activity or made downstream investments. The respondent-assessee, after receiving approval of Foreign Investment Promotion Board (FIPB) dated 20.12.2000 acquired shares capital of Ambuja Cement India Ltd. This, the Assessing Officer felt, was not sufficient to indicate or hold that the respondent-assessee had started their business. He accordingly disallowed the entire expenditure of Rs. 8.75 Crores for the Assessment Year 2007-08 and Rs. 7.02 Crores for the Assessment Year 2008-09.
5. The CIT(A), by two separate orders did not agree with the findings recorded by the Assessing Officer that the business of the respondent- assessee had not been set up or commenced. The CIT(A) observed that the respondent-assessee had been set up with the business objective of making investment in cement industry after due approval given by the Government of India, Ministry of Commerce and Industry vide letter dated 18.12.2002 and 20.12.2012. In fact, the respondent-assessee was not to undertake any manufacturing activity themselves. He referred to the FIPB approval vide letter dated 30.03.2005 granted by Government of India, Ministry of Finance permitting them to make investment in Ambuja Cement Ltd. by acquiring majority stake from the earlier shareholders. Thereupon, the respondent-assessee had purchased shares in the said company of Rs. 1850.91 Crores. Reference was then made to the expenditure as per the financial statement. Section 3 of the Act was elucidated upon to observe that business would be established when the assessee was ready to commence. Revenue expenditure incurred after setting up business should be allowed under Section 37 of the Act but expenditure incurred prior to setting up of business cannot be allowed. The CIT (A) accordingly held:—
"5.6 In view of the above discussions, I hold that the appellant is engaged in the business of holding of investment is entitled to claim expenditure provided there is a direct connection between expenditure incurred and business of the assessee company. In the instant case. the expenditure incurred is on salaries of employees of the assessee company and other operating expenses of the company. The appellant has also admitted that the said expenditure have been incurred in order to protect their investment as well as exploration of new investments".
6. For the Assessment Year 2008-09, the same reasoning was adopted and followed.
7. However, the CIT(A) issued notice and called upon assessee, why Section 14A should not be invoked? The Section postulates that for the purpose of computing total income under Chapter IV, no deduction shall be allowed in respect of the expenditure incurred in relation to income which does not form part of the total income. Since the business of the respondent-assessee was to act as a holding company for downstream investments and as it was an accepted fact that they had incurred expenses to protect their investments and explore new avenues of investments, the provisions of Section 14A were applicable. The exact reasoning given by the CIT(A) in this regard in respect of the Assessment Year 2007-08 is as under:—
"5.8....Thus, as admitted by the appellant; since business of the appellant exclusively is to act as a holding company for downstream investment in order (sic) companies and the admitted fact that they incurred the expenses to protect their investments and to explore new avenues of investments clearly show, that in the facts of the appellant's case the provision of Section 14A of the Act are clearly applicable".
[underlining is as per the original order of CIT(A)]
8. The aforesaid reasoning given by CIT(A) was ambiguous and unclear, hence, clarity was sought from the counsel for the appellant-Revenue on their stand and stance. Learned senior standing counsel for the appellant-Revenue was asked to elucidate and has stated that "the stand of the assessee contained a contradiction to the extent that on the issue of setting up of business, it was stated that the assessee had incurred expenditure on acquiring the shares, therefore, the assessee could not now take a different stand than the one taken in the first issue".
(The aforesaid submission has been recorded verbatim).
9. The said statement has left us equally confused and perplexed. Is it the Revenue's contention that expenditure made by investment companies should be disallowed under Section 14A of the Act as income or investment is not taxable? This is not clearly stated. We proceeded to read and examine the subsequent observations and findings of the CIT(A).
10. Thereafter, the CIT(A) has referred to the contentions of the assessee that they had not earned dividend income and therefore, Section 14A of the Act was not applicable. The CIT(A) did not agree that as no exempt income was "claimed", no disallowance under Section 14A was warranted. The CIT(A) relied on the decision of Special Bench of the Tribunal (Delhi) in the case of Cheminvest Ltd. v. ITO [2009] 121 ITD 318. Reference was made to Maxopp Investment Ltd. v. CIT [2012] 347 ITR 272/[2011] 203 Taxman 364/15 taxmann.com 390 (Delhi) to observe that Rule 8D of the Income Tax Rules, 1962 was not applicable in the assessment year 2007-08. Judgment of the Bombay High Court in Godrej and Boyce Mfg. Co. Ltd. v. Dy. CIT [2010] 328 ITR 81/194 Taxman 203 was also quoted.
As per Maxopp Investment Ltd. (supra), the correctness of the claim of the assessee in respect of expenditure incurred in relation to the income which did not form part of total income had to be first ascertained and in case, the assessee claimed that no expenditure was incurred, the Assessing Officer should verify the correctness of the claim. Where the Assessing Officer was satisfied that no expenditure was incurred, no disallowance should be made under Section 14A. In other cases, the Assessing officer would have to determine the amount of expenditure incurred in relation to the income which did not form part of the total income and the said basis had to be reasonable and based on the acceptable method of apportionment. Expounding the expression "in relation to" appearing in Section 14A as interpreted in Maxopp Investment Ltd. (supra), the CIT(A) held that the said expression could not be given a narrow meaning. The expression "in relation to" would include "in connection with" or "pertaining to". No deduction should be allowed in respect of the expenditure incurred by the assessee with the main object of earning income which did not form part of the total income. He accordingly held that disallowance under Section 14A had no relation with the "dominant and immediate connection" between the expenditure and exempt income. Thereafter, in paragraphs 5.13 to 5.15, the CIT(A) held as under:
"5.13 With regards to inapplicability of Section 14A of the Act the appellant stated that they had not utilized any borrowed funds for making such investment and hence, no expenses on account of interest had been debited and claimed. It has been also contended that in absence of any clear finding or nexus between expenses incurred and exempt income or without bringing on record, specific material, no adhoc disallowance under section 14A of the Act is warranted.
This contention raised by the appellant is unfound for the reason that they are based on contradiction. When it comes to the claim of expenditure, it is stated that, such expenditure has been incurred in the course of business of holding investments and in order to protect their investments and to explore new avenues of investments and, when it comes to applicability to Section 14A, it is argued to the contrary. This contradiction belies the claim made by the appellant. There is no adhoc disallowance. As regards, findings or nexus, specific opportunity has been granted to the appellant based on the facts and submissions made by the appellant, I am satisfied that the expenditure has been incurred by the appellant company in relation to investments which gives rise to income which does not form part of total income.
5.14 Thus from the above discussions, I am of the considered view that once the business of the appellant is of holding investment then it has to be held that in view of specific provisions contained in Section 14A and despite the fact that there is no exempt income that expenditure incurred was for holding and maintaining Investment.
5.15 Therefore, by applying the above judicial decision to the facts of the instant case, I find admittedly and indisputable, entire expenditure incurred to the tune of Rs. 8,75,35,452/- has been incurred for investment and hence in the light of the above factual position, the entire expenditure is not allowable in view of Section 14A of the Act. Thus, disallowance made by the Assessing Officer is confirmed though on a different ground and as such, the appeal preferred by the appellant is dismissed".
11. The CIT(A) did not refer to the factual matrix in his order for the assessment year 2008-09 but applied his earlier order dated 02.08.2012 for the Assessment Year 2007-08. We may note that for the Assessment Year 2008-09, Rule 8D as per the decision in the case of Maxopp Investment Ltd. (supra) is applicable. The said Rule was not invoked. The reasoning given by the CIT(A) reads thus:
"4....While deciding the appeal for A.Y. 2007-08, vide my order dated 01.08.2012, I have given the finding that AO was not correct in disallowing the expenses on the ground of non-commencement business. In the said order however I have upheld the disallowance u/s 14A by giving a detailed finding therein.
Since in the year under-consideration the same facts exists as were existing in assessment year 2007-08 and the appellant has also made the same submissions as were given during the appellate proceedings for assessment year 2007-08, therefore relying on my order dated 01.08.2012 vide which I have adjudicated the appellant's appeal for assessment year 2007-08, I hold that in the year under consideration also that no disallowance can be made on account of non-commencement of business.
However the addition of Rs. 7,02,54,564/- is to be made on account of disallowance u/s 14A because the appellant has admitted time and again that their main business activity is to act as a holding company for downstream investment in other companies which are engaged in manufacturing cement and that the expenses of Rs. 7,02,54,564/- have been incurred by them under to protect their investments and to explore new avenues of investments.
Thus in view of the findings given in assessment year 2007-08, the addition of Rs. 7,02,54,564/- stands confirmed on account of disallowance under section 14A.
5. In the result, the appeal is dismissed".
12. As noticed above, the Tribunal has reversed the said finding by their common order dated 27.09.2013. It was specifically recorded that the business had been set up. We note that the Revenue did not prefer any appeal or file cross-objection against the finding on the question whether the business had been set up. The Tribunal specifically noticed that the CIT(A) did not make disallowance on the ground that the respondent-assessee had invested in the shares for earning of the dividends but, on the ground that the respondent-assessee had acquired controlling interest in the respective companies and this was their line of business. Therefore, the Tribunal observed that there was a contradiction in the submissions made by the departmental representative that the assessee had acquired shares for earning of dividends. After referring to a decision of Chandigarh Bench of the Tribunal in Spray Engg. Devices Ltd., [IT Appeal No. 701/Chd./2009, dated 22-06-2012, the appeal of the respondent assessee was allowed
13. We are confused about the stand taken by the appellant-Revenue. Thus, we had asked Sr.Standing Counsel for the Revenue, to state in his own words, their stand before us. During the course of hearing, the submission raised was that the shares would have yielded dividend, which would be exempt income and therefore, the CIT(A) had invoked Section 14A to disallow the entire expenditure. The aforesaid submission does not find any specific and clear narration in the reasons or the grounds given by the CIT(A) to make the said addition. Possibly, the CIT(A), though it is not argued before us, had taken the stand that the respondent-assessee had made investment and expenditure was incurred to protect those investments and this expenditure cannot be allowed under Section 14A.
14. On the issue whether the respondent-assessee could have earned dividend income and even if no dividend income was earned, yet Section 14A can be invoked and disallowance of expenditure can be made, there are three decisions of the different High Courts directly on the issue and against the appellant-Revenue. No contrary decision of a High Court has been shown to us. The Punjab and Haryana High Court in CIT v. Lakhani Marketing Incl., IT Appeal No. 970/2008, dated 02-04-2014, made reference to two earlier decisions of the same Court in CIT v. Hero Cycles Ltd. [2010] 323 ITR 518/189 Taxman 50 (Punj. & Har.) and CIT v. Winsome Textile Industries Ltd. [2009] 319 ITR 204 (Punj. & Har.) to hold that Section 14A cannot be invoked when no exempt income was earned. The second decision is of the Gujarat High Court in CIT v. Corrtech Energy (P.) Ltd. [2014] 223 Taxman 130/45 taxmann.com 116. The third decision is of the Allahabad High Court in Income Tax Appeal No. 88 of 2014, CIT v. Shivam Motors (P.) Ltd. [It Appeal No. 88 of 2014, dated 5-8-2014]. In the said decision it has been held:
"As regards the second question, Section 14A of the Act provides that for the purposes of computing the total income under the Chapter, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to income which does not form part of the total income under the Act. Hence, what Section 14A provides is that if there is any income which does not form part of the income under the Act, the expenditure which is incurred for earning the income is not an allowable deduction. For the year in question, the finding of fact is that the assessee had not earned any tax free income. Hence, in the absence of any tax free income, the corresponding expenditure could not be worked out for disallowance. The view of the CIT(A), which has been affirmed by the Tribunal, hence does not give rise to any substantial question of law. Hence, the deletion of the disallowance of Rs.2,03,752/- made by the Assessing Officer was in order" .
15. Income exempt under Section 10 in a particular assessment year, may not have been exempt earlier and can become taxable in future years. Further, whether income earned in a subsequent year would or would not be taxable, may depend upon the nature of transaction entered into in the subsequent assessment year. For example, long term capital gain on sale of shares is presently not taxable where security transaction tax has been paid, but a private sale of shares in an off market transaction attracts capital gains tax. It is an undisputed position that respondent assessee is an investment company and had invested by purchasing a substantial number of shares and thereby securing right to management. Possibility of sale of shares by private placement etc. cannot be ruled out and is not an improbability. Dividend may or may not be declared. Dividend is declared by the company and strictly in legal sense, a shareholder has no control and cannot insist on payment of dividend. When declared, it is subjected to dividend distribution tax.
16. What is also noticeable is that the entire or whole expenditure has been disallowed as if there was no expenditure incurred by the respondent-assessee for conducting business. The CIT(A) has positively held that the business was set up and had commenced. The said finding is accepted. The respondent-assessee, therefore, had to incur expenditure for the business in the form of investment in shares of cement companies and to further expand and consolidate their business. Expenditure had to be also incurred to protect the investment made. The genuineness of the said expenditure and the fact that it was incurred for business activities was not doubted by the Assessing Officer and has also not been doubted by the CIT(A).
17. In these circumstances, we do not find any merit in the present appeals. The same are dismissed in limine.
JYOTI 

*In favour of assessee.
IT : Where assessee was appointed as a distributor on principal to principal basis for sale of gas cylinder to consumers, sale of gas cylinder was to be included in turnover for purpose of section 44AB 
■■■
[2014] 50 taxmann.com 445 (Allahabad) 
HIGH COURT OF ALLAHABAD
Attara Gas Service
v.
Commissioner of Income-tax, Kanpur*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NOS. 136,137,139 AND 150 OF 2005
SEPTEMBER  5, 2014 
Section 44AB, read with section 271B of the Income-tax Act, 1961 - Compulsory Tax Audit - Assessment year 1999-2000 - Whether where assessee was appointed as a distributor on principal to principal basis for sale of gas cylinders to consumers, sale of gas cylinders was to be included in turnover of assessee and when turnover so computed exceeded Rs.40 lakh for relevant year, books of account were required to be audited under section 44AB - Held, yes [Paras 10-11] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee was a distributor of Indian Oil Cooking Gas and was also engaged in sale of gas stove and spare parts.

	■ 
	 
	The Assessing Officer issued a show-cause notice under section 271B, on the ground that the assessee had failed to get its account audited under section 44AB as it had failed to disclose the turnover on sale of cylinders and since by including such sale the turnover exceeded Rs.40 lakh, the assessee was under a legal obligation to get its books of account audited under section 44AB.

	■ 
	 
	The assessee contended that he had not sold any gas and whatever goods were sent by the Indian Oil Corporation, the ownership of same remained with the Corporation, and it was only allowed to take commission; and that, consequently, sale of gas cylinder could not be included in its turnover and provision of section 44AB would not be applicable. The Assessing Officer did not agree with assessee's reply and imposed a penalty under section 271B.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the penalty.

	■ 
	 
	The second appeal was dismissed by the Tribunal.

	■ 
	 
	On appeal to High Court:


HELD
 
	■ 
	 
	The agreement clearly indicated that the assessee was appointed as a distributor on principal-to-principal basis for sale of gas cylinders to consumers. The terms and conditions show that the appellant was carrying on business of supply of gas cylinders to the consumers and that the assessee was carrying on the business of purchase and sale of gas cylinders and not on a commission basis. Consequently, the sale of gas cylinders was liable to be included in the turnover of the assessee. Since the turnover exceeded Rs.40 lakh for the year in question, the books of account were liable to be audited under section 44AB.

	■ 
	 
	Since the books of account were not audited, penalty proceedings were rightly initiated. The explanation given by the assessee for non-compliance of the provision of section 44AB was neither sound nor justifiable. The reason given that the assessee was only a commission agent and that his commission being less than Rs.40 lakh, he was not required to get his books of account audited cannot be accepted nor is reasonable. [Para 10]

	■ 
	 
	In the light of the aforesaid, there is no error in the impugned orders. The imposition of penalty was justified. [Para 11]


CASE REVIEW
 
CIT v. S. K. Gupta & Co. [2010] 322 ITR 86 (All.) (para 9) distinguished.
CASES REFERRED TO
 
ITO v. Nanak Singh Guliani [2002] 257 ITR 677/124 Taxman 650 (MP) (para 7), ITO v. Sachinam Trust [2010] 320 ITR 445 (Guj.) (para 7) and CIT v. S.K. Gupta & Co. [2010] 322 ITR 86 (All.) (para 7).
ORDER
 
Tarun Agarwala, J. - The appellant is a distributor of Indian Oil Cooking Gas and is also engaged in the sale of gas stove and spare parts. For the assessment year 1999-00, the appellant showed a sale of Rs.2,80,578/-. A turnover was shown relating to sale of miscellaneous items other than sale of gas cylinders. The appellant had also shown a receipt of commission of Rs.4,80,686.91 from Indian Oil Corporation, which was credited to the profit and loss account. On the basis of the return filed and information gathered by the Assessing Officer, notice under Section 271B of the Act was issued by the Assessing Officer to show cause why a penalty should not be imposed on the ground that the assessee had failed to get his account audited under Section 44AB of the Act as he had failed to disclose the turnover on sale of cylinders amnounting to Rs.4,73,45,398/- and since the turnover exceeded Rs.40 lacs, the assessee was under a legal obligation to get his books of account audited under Section 44AB of the Act. The appellant filed his reply contending that since no order has been passed no penalty proceedings could be initiated. The appellant further submitted that the appellant had not made any purchases from the bottling plant nor had sold any gas and that whatever goods were sent by the corporation, the ownership of those goods remained with the corporation and that the appellant was only allowed to take commission and, consequently, the provision of Section 44AB of the Act was not applicable.
2. The Assessing Officer did not agree with the submission of the appellant and passed an order under Section 271B of the Act imposing a penalty of Rs.86,880/- being half percent of the total turnover, which he assessed at Rs.1,73,75,938/-. The appellant, being aggrieved, filed an appeal, which was dismissed by the Commissioner of Income Tax (Appeals). The appellant, being aggrieved, filed a second appeal before the Tribunal, which was also rejected. The appellant has thereafter, filed the present appeal under Section 260A of the Income Tax Act, which was admitted on various questions of law.
3. We have heard Sri Suyash Agarwal, the learned counsel for the appellant and upon hearing we find that the questions of law is required to be reformulated as under:
	"1.
	 
	Whether the sale of gas cylinders by the appellant was liable to be included in the turnover and was required to be audited under Section 44AB of the Act?

	2.
	 
	Whether in the facts and circumstances of the present case the assessee was justified in imposing penalty under Section 271B of the Act?"


4. The assessee contends that as per the agreement he was only a distributor and was not carrying on the business of purchase and sale of gas cylinders and that he was only getting a commission. It was urged that since the commission given to the appellant by the Indian Oil Corporation was less than Rs.40 lacs, the appellant was under no obligation to get the accounts audited under Section 44AB of the Act.
5. Having heard the learned counsel for the appellant and having perused the record, we find that the agreement clearly indicated that the appellant was appointed as a distributor on principal to principal basis for sale of gas cylinders to consumers. The terms and conditions shows that the appellant was carrying on business of supply of gas cylinders to the consumers and that the assessee was carrying on the business of purchase and sale of gas cylinders and not on a commission basis. Consequently, the sale of gas cylinders was liable to be included on the turnover of the appellant. Since the turnover exceeded Rs.40 lacs for the relevant year in question the books of accounts was liable to be audited under Section 44AB of the Act.
6. Since the books of accounts were not audited, penalty proceedings were initiated under Section 271B of the Act. Section 271B of the Act provides that if any person fails to get his accounts audited as required under Section 44AB of the Act, the Assessing Officer may direct that such person would pay penalty a sum equal to 1 1/2% of the total sales turnover or gross receipts as the case may be.
7. The learned counsel for the appellant contended that imposition of penalty under Section 271B of the Act is discretionary and is not mandatory as is clear from the provision itself, which uses the word "may" instead of the word "shall". In addition to the aforesaid, the learned counsel placed reliance upon a decision of the Madhya Pradesh High Court in ITO v. Nanak Singh Guliani [2002] 257 ITR 677/124 Taxman 650 and another decision of the Gujarat High Court in ITO v. Sachinam Trust [2010] 320 ITR 445 wherein it was held that the power of the Assessing Officer to impose penalty was discretionary and not mandatory and that if a reasonable cause had been shown, no penalty could be imposed. The learned counsel also placed reliance to the provision of Section 273B of the Act to show that where an assessee shows reasonable cause, penalty may not be imposed.
8. The learned counsel for the appellant further placed reliance upon a decision of this Court in CIT v. S.K. Gupta & Co. [2010] 322 ITR 86 in which it was held that where the books of accounts was not maintained, the question of getting the books of account audited would not arise and, consequently, penalty proceedings could not be initiated under Section 271A of the Act.
9. Having heard the learned counsel for the appellant, we find that it has not come on record that the assessee had not maintained any books of account. In the light of this assertion being absent, the decision of a Division Bench of this Court in S.K. Gupta & Co. case (supra) is not applicable.
10. No doubt, in view of Section 237B of the Act if a reasonable explanation is given, the penalty proceedings initiated under Section 271B being discretionary could be dropped or a lesser penalty could be imposed. In the instant case, we find that the appellant was carrying on the business of sale of gas cylinders and since his turnover was more than Rs.40 lacs the appellant was under an obligation to get his books of account audited under Section 44AB. Since the books of account was not audited, penalty proceedings were rightly initiated. We find that explanation given by the appellant for non-compliance of the provision of Section 44AB of the Act was neither sound not justifiable. The reason given that the appellant was only a commission agent and that his commission being less than Rs.40 lacs and, consequently, he was not required to get his books of account audited cannot be accepted nor is reasonable.
11. In the light of the aforesaid, we do not find any error in the impugned orders. The imposition of penalty was justified. All the appeals fails and are dismissed. The questions of law are answered accordingly.
VARSHA 

*In favour of revenue.
IT : Where assessee company having collected certain amount as 'dharmarth', routed it to a charitable trust, amount so collected could not be brought to tax as income of assessee
IT : Provisions of section 50C are not applicable to case of a purchaser
■■■
[2014] 50 taxmann.com 339 (Amritsar - Trib.) 
IN THE ITAT AMRITSAR BENCH
Nitco Logistics (P.) Ltd.
v.
Joint Commissioner of Income-tax, Range-2, Jammu*
A.D. JAIN, JUDICIAL MEMBER 
AND B.P. JAIN, ACCOUNTANT MEMBER 
IT APPEAL NO. 437 (ASR.) OF 2012
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  5, 2014 
I. Section 4 of the Income-tax Act, 1961 - Income - Chargeable as ('Dharmarth' receipts) - Assessment year 2009-10 - Whether where assessee company having collected certain amount as 'dharmarth', routed it to a charitable trust, amount so collected could not be brought to tax as income of assessee - Held, yes [Para 10] [In favour of assessee] 
II. Section 50C of the Income-tax Act, 1961 - Capital gains - Special provision for full value of consideration in certain cases (Applicability of) - Assessment year 2009-10 - Whether provisions of section 50C are applicable to case of a purchaser - Held, no [Para 21] [In favour of assessee] 
FACTS-I
 
	■ 
	 
	During assessment proceedings, the Assessing Officer noted that the assessee had collected certain amount on account of 'Dharmarth' receipts along with freight receipt, not reflected in its profit and loss account.

	■ 
	 
	The Assessing Officer opined that the receipts were directly related to the business of the assessee company; that the receipts were received not by a trust created for the purposes of charity in nature, but by a company doing business and trading; and that no evidence had been filed by the assessee that the receipts had been actually spent on charity.

	■ 
	 
	Accordingly, the Assessing Officer added amount collected as 'Dharmarth' receipts, to assessee's taxable income.

	■ 
	 
	The Commissioner (Appeals) confirmed said addition.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	It is not disputed that Dharmarth receipts are not taxable. The only dispute is as to whether the receipts were, in fact, Dharmarth receipts. The assessee's stand in this regard is that it was collecting Dharmarth in GRs and gate passes, as part of charity; that this Dharmarth collected every month was being passed on to a charitable trust; and that the receipt was neither shown as income, nor as expenditure. This stand of the assessee is entirely in line with its stand for the earlier years, right from Assessment years 2001-02 to 2008-09.

	■ 
	 
	For all these years, in scrutiny assessments framed under section 143(3) but for Assessment year 2002-03, for which year, such assessment was framed under section 143(1), the Department has never disputed such collection in GRs and gate passes and the fact that it was being passed on to a charitable trust.

	■ 
	 
	The objection of the authorities below in this regard, raised only for the first time, during the year 2009-10, is that the receipt is not by a charitable trust, but by the assessee company, which is doing business and trading. This is not at all acceptable. Once the receipts are routed to a charitable trust by the assessee company and the nature of that trust has not been questioned, the receipts are Dharmarth receipts and nothing else.

	■ 
	 
	The consistent acceptance of such receipts by the Department itself, for as many as eight earlier assessment years, mandates the acceptance of such receipts of the assessee during the year under consideration also as Dharmarth receipts, when no change in facts has been pointed out by the authorities to have come about during the year under consideration. [Paras 9 and 10]

	■ 
	 
	Further, memorandum and articles of association of the assessee company clearly shows that one of the objectives of the assessee company is charity. The Commissioner (Appeals) has remained oblivious of this specific clause in the memorandum and articles of association of the assessee company. [Para 12]

	■ 
	 
	Therefore, finding merit in this grievance raised by the assessee, the same is hereby accepted. The impugned order in this regard is cancelled and the addition made is deleted. [Para 13]


FACTS-II
 
	■ 
	 
	During relevant year, the assessee purchased a commercial property. The purchase consideration was declared at Rs. 18 lakh.

	■ 
	 
	The Assessing Officer invoked provisions of section 50C and valued the property at circle rate, based on prevailing market rates. The minimum value of the property at the rate adopted by the Registering Authority came to Rs. 2.27 crore.

	■ 
	 
	Accordingly, an addition of Rs. 2.09 crore was made to assessee's taxable income.

	■ 
	 
	The Commissioner (Appeals) confirmed addition made by the Assessing Officer.

	■ 
	 
	On second appeal:


HELD-II
 
	■ 
	 
	The basic issue involved in the instant case is as to whether the provisions of section 50C are applicable to the case of a purchaser also. If it is not so, the assessee, being the purchaser, immediately goes out of the ken of the provisions of section 50C and the addition made would become unsustainable. [Para 19]

	■ 
	 
	A plain reading of section 50C shows that the income under the head "capital gains" is applicable to the sale of immovable property, and not to "purchase" thereof. Therefore, the provisions of section 50C(1) are not applicable to the case of a purchaser. It is well settled that the legislature chooses its words with utmost care. When the words of a particular provision are explicit, clear and unambiguous, there is no room for interpretation thereof and as such, the legislative intent qua such a provision is not required to be gone into, as has been wrongly done by the Commissioner (Appeals). The section talks of 'consideration received or accruing'. Period 'Consideration paid' cannot be imported, when the legislature has itself not deemed it fit to incorporate anything to such effect in the section. [Para 21]

	■ 
	 
	In view of the above, impugned addition made under section 50C and sustained by the Commissioner (Appeals) is hereby cancelled. [Para 22]

	■ 
	 
	In the result, the appeal of the assessee is allowed. [Para 23]


CASES REFERRED TO
 
CIT v. Bijli Cotton Mills (P.) Ltd. [1979] 116 ITR 60 (SC) (para 9), CIT v. Gheru Lal Bal Chand [1978] 111 ITR 134 (Punj. & Har.) (para 9), Addl. CIT v. Channoo Lal Damodar Dass [1978] 113 ITR 759 (All.) (para 9), Addl. CIT v. Dalsukhrai Jaidayal [1979] 117 ITR 466 (All.) (para 9), Nathu Ram Shiv Narain v. CIT [1982] 134 ITR 625/9 Taxman 72 (Punj. & Har.) (para 9), CIT v. E.H. Kathawala & Co. [1982] 135 ITR 384/9 Taxman 77 (Bom.) (para 9), Chunnilal Onkarlal v. CIT [1982] 135 ITR 580/[1981] 6 Taxman 141 (MP) (para 9) and CIT v. Ratilal Popatlal Shah [1983] 15 Taxman 434 (Bom.) (para 9).
P.N. Arora, Advocate  for the Appellant. Saad Kidwai, DR.  for the Respondent.
ORDER
 
A.D. Jain, Judicial Member - This is assessee's appeal against the order dated 09.10.2012 for the assessment year 2009-10 passed by learned CIT(A), Jammu.
2. The following effective grounds have been taken:
	i.
	 
	The learned CIT(A) has grossly erred in law and facts of the case in confirming addition of Rs. 15,99,471/- on account of Dharmarth Receipts.

	ii.
	 
	The learned CIT(A) has erred in law and on the facts of the case in confirming addition of Rs. 2,09,00,000/- by increasing the purchase cost of the assessee in respect of leasehold godown at Sector 26, Transport Nagar.


3. Apropos ground no. 1, the Assessing Officer made an addition of Rs. 15,99,471/- on account of Dharmarth Receipts collected along with freight receipt, not reflected by the assessee in its profit and loss account.
4. The Assessing Officer observed that the receipts were directly related to the business of the assessee company; that the receipts were received not by a trust created for the purposes of charity in nature, but by a company doing business and trading; and that no evidence had been filed by the assessee that the receipts had been actually spent on charity.
5. The learned CIT(A), while upholding the addition, observed that the assessee had remained unable to establish that the object of the company, as per its memorandum and articles of association, was also to carry out charity; that its objective was commercial and there was no reason to collect Dharmarth from its clients; and that, therefore, the Assessing Officer had rightly treated this receipt as a trade receipt.
6. Before us, the learned counsel for the assessee has contended that similar receipts were allowed in earlier years, which are as follows:
	S. No. 
	Asstt. Year 
	Amount Recd. 
	Remarks 

	1.
	2001-02
	1834047/-
	Allowed in assessment u/s 143(3)

	2.
	2002-03
	1846517/-
	Allowed in assessment u/s 143(1)

	3.
	2003-04
	1730473/-
	Allowed in assessment u/s 143(3)

	4.
	2004-05
	1727683/-
	Allowed in assessment u/s 143(3)

	5.
	2005-06
	1745350/-
	Allowed in assessment u/s 143(3)

	6.
	2006-07
	1746854/-
	Allowed in assessment u/s 143(3)

	7.
	2007-08
	1662338/-
	Allowed in assessment u/s 143(3)

	8.
	2008-09
	1708967/-
	Allowed in assessment u/s 143(3)


7. It has been further contended that a summarized copy of the accounts of the Dharmarth Receipt was filed. A copy thereof is at APB -8. It has next been submitted that as per CBDT Circular No. 77-F (copy at APB - 9), dated 21st March, 1979, Dharmarth Receipts are not taxable; that this Circular is binding on the Department and has illegally not been abided by; and that while wrongly holding that the objects of the assessee company were not charitable, the learned CIT(A) has failed to take into consideration Clause no. 30 of the memorandum and articles of association of the assessee company [copy at APB 34, relevant portion at APB 34(d)].
8. The learned DR has placed strong reliance on the impugned order, contending that the objective of the assessee company is commercial and there was no reason to collect Dharmarth from its clients; and that the assessee has not been able to establish that the objective of the assessee company was to carry out charity.
9. It is not disputed that Dharmarth receipts are not taxable. This is as per the CBDT Circular (supra), as also the following decisions:
	i.
	 
	CIT v. Bijli Cotton Mills (P.) Ltd. [1979] 116 ITR 60 (SC)

	ii.
	 
	CIT v. Gheru Lal Bal Chand [1978] 111 ITR 134 (Punj. & Har.)

	iii.
	 
	Addl. CIT v. Channoo Lal Damodar Dass [1978] 113 ITR 759 (All.)

	iv. 
	 
	Addl. CIT v. Dalsukhrai Jaidayal [1979] 117 ITR 466 (All.)

	v.
	 
	Nathu Ram Shiv Narain v. CIT [1982] 134 ITR 625/9 Taxman 72 (Punj. & Har.)

	vi.
	 
	CIT v. E.H. Kathawala & Co. [1982] 135 ITR 384/9 Taxman 77 (Bom.)

	vii.
	 
	Chunnilal Onkarlal v. CIT [1982] 135 ITR 580/[1981] 6 Taxman 141 (MP)

	viii.
	 
	CIT v. Ratilal Popatlal Shah [1983] 15 Taxman 434 (Bom.)


10. The only dispute before us is as to whether the receipts were, in fact, Dharmarth receipts. The assessee's stand in this regard is that it was collecting Dharmarth in GRs and gate passes, as part of charity; that this Dharmarth collected every month was being passed on to a charitable trust; and that the receipt was neither shown as income, nor as expenditure. This stand of the assessee is entirely in line with its stand for the earlier years, right from A.Y. 2001-02 to A.Y. 2008-09. For all these years, in scrutiny assessments framed under Section 143(3) of the Income-tax Act, 1961 (for short "the Act"), but for A.Y. 2002-03, for which year, such assessment was framed under section 143(1) of the Act, the Department has never disputed such collection in GRs and gate passes and the fact that it was being passed on to a charitable trust. The objection of the authorities below in this regard, raised only for the first time, during the year 2009-10, is that the receipt is not by a charitable trust, but by the assessee company, which is doing business and trading. This, according to us, is not at all acceptable. Once the receipts are routed as such to a charitable trust by the assessee company and the nature of that trust has not been questioned, we hold that the receipts are Dharmarth receipts and nothing else. The consistent acceptance of such receipts by the Department itself, for as many as eight earlier assessment years, mandates the acceptance of such receipts of the assessee during the year under consideration also as Dharmarth receipts, when no change in facts has been pointed out by the authorities to have come about during the year under consideration.
11. That Dharmarth receipts are not taxable, has been laid down as law by the Hon'ble Supreme Court, way back in the year 1979, in the case of Bijli Cotton Mills (P.) Ltd. (supra). Clause no. 30 of the memorandum and articles of association of the assessee company reads as follows:
"30. To donate or subscribe money for any national, charitable, benevolent or public purchase or to institutions and funds for public benefit or which have any moral and other claim on company or its members, employees or customers and to promote such institutions and funds and to give charities and donations."
12. This clause of memorandum and articles of association of the assessee company clearly shows that one of the objectives of the assessee company is charity. The learned CIT(A) has remained oblivious of this specific clause in the memorandum and articles of association of the assessee company, while holding that 'the appellant could not establish before me that the objectives of the company as per memorandum and articles of association was also to carry out charity.'
13. Therefore, finding merit in this grievance raised by the assessee, the same is hereby accepted. The impugned order in this regard is cancelled and the addition made is deleted.
14. The Assessing Officer made another addition of Rs. 2,09,00,000/-. The assessee had acquired, during the year, a shop-cum-office No. 25, measuring 777.77 sq. metres in Sector-26, Chandigarh. As per the registration deed dated 04.12.2008 with the Sub-Registrar, Chandigarh, the assessee company had shown payment of Rs. 18,00,000/- as the purchase price of the said property. The Estate Officer, Chandigarh, however, valued the property at circle rate, based on the prevailing market rates. The assessee paid stamp duty charges @ 3%, total amounting to Rs. 6,81,500/-. The minimum value of the property at the rate adopted by the Registering Authority came to Rs. 2,27,00,000/-
15. The Assessing Officer observed that accepting the minimum fixed rate and depositing of fees on that rate means that the assessee had accepted the rate of the property on the date of its transfer at Rs. 2,27,00,000/- only; that as such, it was a case of apparent under-valuation of the property by an amount of Rs. 2,09,00,000/-, since the assessee had shown payment of only Rs. 18,00,000/-. The Assessing Officer observed that though the assessee had contended before him, that the assessee company was a tenant of the property in question since 1976 and as per the Memorandum of Understanding executed on 18.02.2002 between the seller and the assessee, and that the purchase price was set at Rs. 18,00,000/-, payable in installments, such contention was not acceptable, since no evidence of tenancy rights had been produced by the assessee. The Assessing Officer observed that the assessee had tried to undervalue the property in the guise of tenanted property. The Assessing Officer further observed that the assessee had also shown other properties at less value, i.e., properties at Bangalore, Pathankot and New Delhi. It was also observed that it was unlikely and abnormal that a purchaser would take monthly installments in lieu of sale of property, starting in 2002 and ending in 2007; and that in fact, it was a colourable device, which had been adopted by the assessee. The Assessing Officer applied the provisions of Section 50C of the Act.
16. The learned CIT(A) upheld the addition. It was held, inter alia, that the commercial property, measuring 777.8 sq. metres, situated in Sector- 26, Chandigarh, could not be purchased for a meager amount of Rs. 18,00,000/-; that even a two bed room flat could not be acquired for such an amount; that from the registration deed, it was evident that the property was free from all encumbrances, and that the transferee had been handed over the possession thereof; that the property in question was a lease-hold property and the Estate Officer was the greater lessor; that the property could not have been transferred to the assessee company without the permission of the greater lessor, who was the owner thereof; that the provisions of Section 50C of the Act prescribes for deemed addition in the case of capital gains, if the property is sold at a value lesser than the prescribed circle rate; that it was true, that this was not the case of a seller, but was that of a buyer; that, however, the intention of the legislature in enacting Section 50C of the Act was required to be considered; that the seller and the buyer are two sides of the same coin and they have to be treated at par, otherwise, an anomalous result would ensue; and that as such, the circle rate ought to be applied in the case of the purchaser also and a deemed addition under Section 50C of the Act was warranted.
17. In this regard, the learned counsel for the assessee has contended that the assessee was a tenant in the demised premises since 1976 and the premises was being used by the assessee as a godown for doing business of transportation; that the rent for such property was paid by the assessee @ Rs. 3,000/- per month in 2002; that it was due to this encumbrance by the assessee over the demised property, that the seller/owner agreed to sell the same to the assessee for Rs. 18,00,000/- by a Memorandum of Understanding, dated 18.02.2002 (APB-35); that it was specifically mentioned therein that "Where as the first party is lease holder of plot no. 25, sector 26 transport area Chandigarh [herein called property] and the second party is the tenant of the said property."
18. The learned counsel for the assessee has further contended that once the assessee, who was the tenant of the demised property, was itself buying the property, obviously, the property, for such fact, was free from encumbrance; that apropos the CIT(A)'s objection, as to how the property had been transferred without the permission of the greater lessor, this, if at all, was needed to be enquired of from the Estate Officer, Chandigarh Administration; that so far as regards the objection that there was no evidence of tenancy rights, the rent account was filed before the Assessing Officer, as per which, during the A.Y. 2000-01, rent of Rs. 36,000/- had been paid and was allowed; that such rent was paid up to A.Y. 2002-03, which was also duly allowed; that the A.O. had wrongly stated that that assessee had agreed to the stamp fee rate to be 3%; that nothing had been brought on record to prove the stamp rate to be 3%; that the property at Pathankot was not undervalued by the assessee, as was accepted by the learned CIT(A); that apropos the property at New Delhi, working of capital gain stood shown in the return filed prior to the passing of the assessment order; that the capital gain/loss was accepted by the Department in the assessment order for A.Y. 2010-11; that the said property was under the lien of the Bank and it was released in A.Y. 2010- 11; that the assessee company had itself shown the sale consideration at Rs. 5.5 crore for working out capital gain; that nothing has been brought on record to prove any payment over and above the claimed sum of Rs. 18 lacs, and that the provisions of Section 50C are not applicable to the case of a purchaser, i.e., the assessee company in the present case.
19. The basic issue involved herein is as to whether the provisions of Section 50C of the Act are applicable to the case of a purchaser also. If it is not so, the assessee, being the purchaser, immediately goes out of the ken of the provisions of Section 50C of the Act and the addition made would become unsustainable.
20. Section 50 C(1) of the Act, reads as follows:
'50C(1) Where the consideration received or accruing as a result of the transfer by an assessee of a capital asset, being land or building or both, is less than the value adopted or assessed by any authority of a State Government (hereafter in this section referred to as the "stamp valuation authority") for the purpose of payment of stamp duty in respect of such transfer, the value so adopted or assessed shall, for the purposes of section 48, be deemed to be the full value of the consideration received or accruing as a result of such transfer.'
21. A plain reading of Section 50C of the Act shows that the income under the head "capital gains" is applicable to the sale of immovable property, and not to "purchase" thereof. Therefore, the provisions of Section 50C(1) of the Act are not applicable to the case of a purchaser. It is well settled that the legislature chooses its words with utmost care. When the words of a particular provision are explicit, clear and unambiguous, there is no room for interpretation thereof and as such, the legislative intent qua such a provision is not required to be gone into, as has been wrongly done by the learned CIT(A) in the present case. The section talks of 'consideration received or accruing'. Period. 'Consideration paid' cannot be imported, when the legislature has itself not deemed it fit to incorporate anything to such effect in the section.
22. In view of the above discussion, this grievance of the assessee is also found to be justified and accepted as such. Therefore, the addition made under Section 50C of the Act and sustained by the learned CIT(A) is hereby cancelled, and the other arguments, rendered academic, are no longer required to be gone into.
23. In the result, the appeal of the assessee is allowed.
SUNIL 

*Partly in favour of assessee.
IT : Assessing Officer could not pass order suo motu under section 154 levying interest under sections 234B and 234C when superior authority had already passed an order against levy of interest
■■■
[2015] 55 taxmann.com 478 (Allahabad) 
HIGH COURT OF ALLAHABAD
Commissioner of Income-tax, Meerut
v.
Smt. Brinda Arneja*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 295 OF 2005†
SEPTEMBER  5, 2014 
Section 154, read with sections 234B and 234C, of the Income-tax Act, 1961 - Rectification of mistake - Apparent from records (Levy of interest) - Assessment year 1997-98 - At time of completing assessment, Assessing Officer recorded a finding that interest under sections 234B and 234C could be charged as per rules - Commissioner (Appeals), however, allowed assessee's claim holding that no interest could be charged - Subsequently, Assessing Officer took a suo motu action and passed an order under section 154 levying interest under sections 234B and 234C - Commissioner (Appeals) as well as Tribunal cancelled order passed by Assessing Officer under section 154 - Whether on facts, Assessing Officer could not pass order suo motu under section 154 when superior authority had already passed an order against levy of interest - Held, yes - Whether, therefore, impugned order of Tribunal deleting interest was to be confirmed - Held, yes [Para 10] [In favour of assessee] 
CASES REFERRED TO
 
Utkal Galvanizers (P.) Ltd. v. Asstt. CIT [2008] 298 ITR 53/172 Taxman 149 (Orissa) (para 8) and Addl. CIT v. India Tin Industries (P.) Ltd. [1987] 166 ITR 454/[1986] 29 Taxman 128 (Kar.) (para 9).
A.N. Mahajan, Ashok Kumar, Bharatji Agarwal, D. Awasthi, G. Krishna, R.K. Upadhyaya and S. Chopra for the Appellant. R.R. Agarwal and S. Agarwal for the Respondent.
ORDER
 
1. The present appeal is filed by the Department under Section 260A of the Income Tax Act, 1961, against the impugned order dated 31.03.2005 passed by Income Tax Appellate Tribunal, Delhi in I.T.A. No. 745/Del/2004 for the assessment year 1997-98.
2. On 13.09.2007, a co-ordinate Bench has admitted the appeal on the following substantial question of law :
"(i) Whether on the facts and in the circumstances of the case, the Income Tax Appellate Tribunal is correct in law in confirming the order of the CIT(A) who cancelled the order passed by the A.O. under Section 154 for charging of interest under Sections 234B and 234C of the Act which have been held to be mandatory in nature by the Supreme Court in the case of CIT v. Anjum M.H. Ghaswala and others-252 ITR page1?"
3. The brief facts of the case are that during the assessment year under consideration, the assessee has shown that he had purchased a property in the urbanized village Masjid Moth, New Delhi. The matter was referred to the valuation cell. Finally, the A.O. has made the addition, while passing the assessment order dated 31.3.2000, which was challenged before the CIT(A), who vide its order dated 4.9.2000 has set aside the assessment order and remanded the matter to the A.O. for fresh adjudication. In pursuance to the order of the CIT(A), the A.O. again passed assessment order on 21.3.2002 under Section 143(3)/251 of the Act. The A.O. has also mentioned that the interest may be charged as per the rules.
4. Being aggrieved, the assessee has assailed the order before the CIT(A), who vide its order dated 27.3.2003 has allowed the claim of the assessee by observing that no interest can be charged. In other words, the CIT(A) observed that no interest can be charged as no specific mention was made in the assessment order.
5. However, the A.O. took a suo motu action and passed an order under Section 154 of the Act on 18.8.2003, where he has clarified that the interest can be charged under Sections 234B and 234C. Being aggrieved, the assessee has again assailed the order before the CIT(A), who vide its order dated 4.11.2003 has cancelled the order passed by the A.O. under Section 154 of the Income-tax Act. The Department has challenged the same before the Tribunal. The Tribunal has dismissed the appeal filed by the Department and uphold the order passed by the CIT(A). Still not being satisfied, the Department has filed the present appeal.
6. With this background, we have heard Shri R.K. Upadhyay, the learned counsel for the Department and Shri Suyash Agrawal, the learned counsel for the assessee and perused the record.
7. From the record, it appears that when the CIT(A) has passed the order on 27.3.2003 and allowed the claim of the assessee that no interest can be charged, then it was not open for the Assessing Officer to pass the order suo motu under Section 154 of the Act. The best option was before the A.O. to assail the order passed by the CIT(A) before the Tribunal. But, he adopted the short cut method and took action suo motu and passed the order under Section 154 of the Act, which is not desirable as per provision of Section 154(1A), which is reproduced as under :
"Where any matter has been considered and decided in any proceeding by way of appeal or revision relating to an order referred to in sub-section (1), the authority passing such order may notwithstanding anything contained in any law for the time being in force, amend the order under that sub-section in relation to any matter other than the matter which has been so considered and decided".
8. It may be mentioned that in the case of Utkal Galvanizers (P.) Ltd. v. Asstt. CIT  [2008] 298 ITR 53/172 Taxman 149 (Orissa) it was observed that :
'Only when the regular assessment under section 143(3) was initiated and the income of the assessee was enhanced, did the additional income-tax become payable and, thus, no question of levy of interest for non-payment of advanced tax could arise. Since, the additions effected by the Income-tax Officer were deleted by the Commissioner (Appeals), no question of payment of interest under section 234B arose and non-charging of interest could not be a "mistake capable of rectification" for initiating a proceeding under section 154.'
9. Further, it may be mentioned in the case of Addl. CIT v. India Tin Industries (P.) Ltd. [1987] 166 ITR 454/[1986] 29 Taxman 128 (Kar.) it was observed that :
"Sub-section (1A) of section 154 specifically provides that any matter which has not been considered and decided in any proceeding by way of appeal or revision, may be amended by the authority passing such an order in exercise of its power under Section 154(1). The doctrine of merger is not a doctrine of rigid and universal application and it cannot be said that wherever there are two orders, one by an inferior Tribunal and the other by a superior Tribunal passed in an appeal or revision, there is a fusion or merger of the two orders irrespective of the subject matter of the appeal. The order of assessment made by the Income-tax Officer merges in the order of the Commissioner insofar as it relates to items considered and decided by the Commissioner. That part of the order of assessment, which relates to items not forming the subject matter of the appellate order and left untouched does not merge in the order of the Commissioner. Even after an appeal from an order of assessment is decided by the Commissioner, a mistake in that part of the order of assessment which was not the subject matter of the appeal and was thereafter left untouched by the Commissioner, can be rectified by the Income-tax Officer".
10. In view of above, without going into the merits of the case, we are of the view that the Assessing Officer cannot pass order suo motu under Section 154 of the Act, when the superior authority has already passed the order.
11. Therefore, we find no reason to interfere with the impugned order passed by the Tribunal. The same is hereby sustained alongwith the reasons mentioned therein.
12. The answer the substantial questions of law in favour of the assessees and against the Department.
13. In the result, appeal filed by the Department is dismissed.
SUNIL 

*In favour of assessee.
†Appeal arising order of ITAT, Delhi in ITA No. 745/Del./2004, dated 31-3-2005. 
IT/ILT: Where sufficient opportunity was not given to assessee to furnish requisite details and documents to answer queries raised by TPO and DRP had also not gone into evidence filed before it by assessee, matter required re-adjudication
■■■
[2014] 50 taxmann.com 315 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'I'
Bombardier Transportation India Ltd.
v.
Assistant Commissioner of Income-tax, Circle-3 (1), New Delhi*
R.S. SYAL, ACCOUNTANT MEMBER 
AND A.T. VARKEY, JUDICIAL MEMBER 
IT APPEAL NO. 5375 (DELHI) OF 2011
[ASSESSMENT YEAR 2007-08] 
SEPTEMBER  5, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2007-08 - TPO accepted value of all international transactions of assessee except administration and intermediary services received from Bombardier Group & Bombardier Switzerland and accordingly made transfer pricing adjustment - Assessment proceedings of assessee had begun in November 2009, however, TPO issued a show cause notice to assessee in September 2010 and provided assessee less than 4 working days to prepare a response for same - Whether 4 working days were insufficient to produce voluminous documents necessary for answering queries raised by TPO along with supporting document - Held, yes - Whether, thus where sufficient opportunity was not given to assessee to furnish requisite details and documents to answer queries raised by TPO and DRP had also not gone into evidence filed before it by assessee, matter required re-adjudication - Held, yes[Para 13][Matter remanded/In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company is a part of Bombardier Group and is engaged in manufacturing of transportation solution ranging from regional aircrafts and business jets to rail transportation equipment, system & services.

	■ 
	 
	The assessee declared income of Rs.70.05 crores and income assessed under section 143(3)/144C was 78.75 crores.

	■ 
	 
	TPO accepted the value of all international transactions except administration and intermediary services received from Bombardier Group & Bombardier Switzerland and accordingly made transfer pricing adjustment of Rs. 8.58 crores.

	■ 
	 
	DRP upheld the TPO's order by ignoring the detailed evidence submitted by assessee, substantiating the nature of intra-group services availed by the assessee and corresponding benefits derived there from. DRP held that assessee did not provide allocation key for allocation of costs by AEs.

	■ 
	 
	On appeal, the assessee submitted that the assessment proceedings of the assessee began in November 2009. However, the TPO only issued a show cause notice to the assessee in September 2010 and provided the assessee less than 4 working days to prepare a response for the same. Thereafter, the assessee submitted that additional information before the DRP as the same could not be submitted before the TPO due to paucity of time as stated above. However, the DRP failed to consider the evidence including the cost benefit analysis submitted before the TPO and voluminous evidence submitted before it. Thus, because of non-consideration of relevant evidence by DRP and due to the lack of opportunity to produce the documents to substantiate its claim before the TPO, has resulted in failure by the said authorities to consider the significance of the services rendered by the AE; and also they made no attempt to appraise their market value or benefit derived by the assessee and therefore it was prayed that the issues may be remanded back to the file of the TPO/DRP for fresh adjudication for violation of natural justice.


HELD
 
	■ 
	 
	Though the assessment proceedings in the instant case began in November, 2009, TPO issued show cause notice to the assessee only in September, 2010 directing it to submit details and supporting documents, which are admittedly voluminous and requires reasonable time for collecting and producing the same. However the TPO issued the said show cause notice on 20-9-2010, directing the assessee to submit the entire documents asked by him before 27-9-2010, by which the assessee only got 4 working days to comply the same. Since it was practically impossible to submit the entire documents, the assessee submitted whatever it could before the TPO who passed orders without considering the documents which ought to have been looked into by him provided sufficient time was granted to the assessee. Thereafter, the assessee filed all the said relevant documents asked by the TPO before the DRP.[Para 10]

	■ 
	 
	However, on a perusal of the impugned orders it is found that the DRP has not considered the aforesaid evidences including the cost benefit analysis, the details of the service rendered by Canada HO, benefits derived, allocation keys and actual cost-allocation work wide to AE's (Pg. 438-877 Volume-II and Page 897-900/ Vol-II) and other documents relevant to adjudicate the issues before it.[Para 12]

	■ 
	 
	In the aforesaid facts and circumstances, it is evident that sufficient opportunity was not given to the assessee to furnish the requisite details and documents to answer the queries raised by the TPO. At any rate 4 working days is insufficient to produce the voluminous documents necessary for answering the queries raised by the TPO along with supporting documents. Thus the TPO's order was vitiated for violation of natural justice and we also find that the DRP has also not gone into the evidence filed before it by the assessee. Therefore, the impugned orders of the authorities below are set aside and the matter is remanded for fresh adjudication, with a direction to the AO/TPO to pass order afresh after taking into consideration the evidence furnished by the assessee and after giving reasonable opportunity to the assessee.[Para 13]

	■ 
	 
	The appeal is allowed for statistical purposes. [Para 14]


S.D. Kapila, Advocate  for the Appellant. Peeyush Jain, CIT DR.  for the Respondent.
ORDER
 
A.T. Varkey, Judicial Member - Brief fact of the case is that the assessee company (BTIL) is a part of Bombardier Group and is engaged in manufacturing of transportation solution ranging from regional aircrafts and business jets to rail transportation equipment, system & services.. It is associated with the Indian Railways as a component supplier for propulsion and signaling system. In the propulsion business, BTIL manufactures traction/auxiliary converters, vacuum circuit electronics and tabs changers in its facilities in Gujarat. In the signaling business, the company is engaged in the supply and installation of signaling equipment.
2. The Income declared by BTIL was at Rs.70.050 crores, Income assessed u/s 143(3)/ 144C 78.75 crores , TP adjustment Rs. 8.58 crores
3. The international transactions entered into, by the assessee are tabulated below:—
	Nature of transaction 
	Method selected 
	Total value of Transactions (Rs.) 

	Import of raw material, components and finished goods
	TNMM
	11,037,600

	Provision of software services
	TNMM
	36,465,954

	Availing of administrative and intermediary services
	-
	85,813,076

	Reimbursement of expenses by Bombardier India
	-
	932,213

	Write off of balance
	-
	28,73,000


4. TPO accepted the value of all international transactions except administration and intermediary services received from Bombardier Group & Bombardier Switzerland.
5. The Transportation business of Bombardier Group is headquartered in Germany and is further split into following key sub-divisions:—
	 
	 
	The Locomotive Division (LOC)

	 
	 
	Mainline & Metros (MLN)

	 
	 
	Propulsion (PPC)

	 
	 
	Bogies (BOG)

	 
	 
	Light Rail Vehicles (LRV)

	 
	 
	London Underground Project(LUP)

	 
	 
	Rail Control Systems (RCS)

	 
	 
	Bombardier Transportation North America (BTNA) .

	 
	 
	Services (SER)

	 
	 
	Total Transit System Division(TTS)


Swiss HUB:—
The worldwide management activities for each of above- mentioned sub-divisions are centralized in departments known as HUBs. Bombardier Switzerland is the HUB entity Propulsion (PPC) and houses heads for various functional areas like procurement, engineering operations, quality, marketing and finance, each catering to the worldwide PPC business. These functional heads monitor and supervise operations of local PPC site like Bombardier India at division level and provide them regular assistance. An agreement has been executed for such services between Bombardier Switzerland and Bombardier India and named as services agreement. (at pg. 284IVol.-I)
Bombardier Canada:—
Bombardier Canada, being the Headquarter entity for the Bombardier group is responsible for management and coordination between Aerospace and Transportation business and respective Sub-divisions (HUBs) in respect of all strategic and operational issues and provides the global policies. procedures, administrative support services etc. For availing these centralized administrative and intermediary services, a service agreement was executed between Bombardier Canada and Bombardier India along with other group entities. (at pg. 427 IV 01.-11)
6. At the outset the ld AR raises violation of natural justice by the authorities below and took our attention to Grounds no. 5 to 7 raised by it which are as follows:—
"5. The ld TPO erred by not providing the Appellant an adequate opportunity of being heard before concluding that the appellant has not derived any benefits from the services availed from its associated enterprises, which is against the principles of natural justice.
6. The Hon'ble Dispute Resolution Panel (DRP) erred in its findings that no cost allocation information was provided by the Appellant and same is factually incorrect.
7. The Hon'ble DRP erred in sustaining TPO's order by ignoring the detailed evidence submitted to it, substantiating the nature of intra-group services availed by the Appellant and corresponding benefits derived there from."
7. The ld AR submitted that, the assessment proceedings of the assessee began in November 2009. However, the learned TPO only issued a show cause notice to the assessee in September 2010 and provided the assessee less than 4 working days to prepare a response for the same. The ld AR further submitted that it was time consuming to comply with the detailed request of the TPO. However, the learned TPO failed to appreciate this fact and even though he had sufficient time to issue the show cause notice before hand, he preferred to issue notice only at the last stage of assessment proceedings and didn't provide sufficient opportunity to the assessee to submit the complete details/information as requested in the show cause notice and went ahead and passed the order. Thereafter the assessee submitted the additional information before the DRP as the same could not be submitted before the TPO due to paucity of time as stated above. However according to the ld AR, the DRP has failed to consider the evidence including the cost benefit analysis submitted before the TPO and voluminous evidence submitted before it. And according to the ld AR, the DRP's finding that the appellant did not provide allocation key for allocation of costs by the AEs was wrong and these were specifically provided to the TPO & DRP. And according to the ld AR, neither the TPO, nor the DRP have questioned the veracity of the fact as to whether the Swiss & Canada AE rendered services to the assessee. However, in the impugned order they have surmised that these services are incidental, duplicative and not necessary for the appellant to carry on its business. So according to the ld AR, because of non-consideration of relevant evidence by DRP and due to the lack of opportunity to produce the documents to substantiate its claim before the TPO, has resulted in failure by the said authorities to consider the significance of the services rendered by the AE ; and also they made no attempt to appraise their market value or benefit derived by the appellant.
8. And therefore the ld AR, prays that the issues may be remanded back to the file of the TPO/ DRP for fresh adjudication for violation of natural justice.
9. The ld DR supported the orders of the authorities below.
10. We have heard both the parties and perused the records. We find that though the assessment proceedings in the instant case began in November, 2009, TPO issued show-cause notice to the assessee only in September 2010 directing it to submit details and supporting documents, which are admittedly voluminous and requires reasonable time for collecting and producing the same. However we find that the TPO issued the said show cause notice on 20th September 2010, directing the assessee to submit the entire documents asked by him before 27th September 2010, by which the assessee only got 4 working days to comply the same. Since it was practically impossible to submit the entire documents, the assessee submitted whatever it could before the TPO who passed orders without considering the documents which ought to have been looked into by him provided sufficient time was granted to the assessee. Thereafter we find that the assessee filed all the said relevant documents asked by the TPO before the DRP. The data and documents submitted before the TPO and DRP is tabulated below:—
11. The table below show date and details of the documents filed before TPO/DRP:—
	S. No. 
	Sequence 
	Date 
	Ref. 

	1.
	TPO issued notice u/s 92CA (2) and 92D (3)
	7.10.2009
	 

	2.
	Assessee files documents under rule I OD along with other documents with the TPO.
	5.11.2009
	Pg1-268/Vol-I

	3.
	Assessee appears and tiles submissions on queries on segmental accounts of BTIL & allocation of expenses
	3.3.2010
	Pg 269-270/Vol-I

	4.
	Add relating information in response to factual queries by TPO about AEs & allocation keys.
	20.04.2010
	Pg 271-275/Vol-I

	5.
	TPO first time requires documentary evidence to justify payment for everyone of the services rendered by the AEs. The evidence to be furnished within 4 days excluding 25th & 26th September, being Saturday & Sunday (objection 4 & 5)
	22.09.2010
	Pg.50/Appeal Memo (Pg. 38/ objections)

	6.
	The assessee furnished explanation with sample evidence. TPO closes proceedings with further opportunity (particulars of samples at Annexure-I
	27.09.2010
	Pg. 276-297/ Vol-I

	7.
	Cost Allocation keys:—
(1) Vide letter dt. 27.9.2010 furnished to TPO
(2) Nature and allocation of cost of service and allocation keys explained to DRP (Ground no. 6)
(a) (Swiss Hub)
(b) Canada H.O,
(3) Allocation Keys again provided to DRP
	11.10.2010
	Pg.276-278/ Vol-I
Pg.42/AM
Pg. 20/ Objections
Pg.46/AM
Pg.24/ Objections
Pg.898/Vol.-III

	8.
	Cost allocation of services provided to Group entities world-wide
	 
	Pg. 452-457/Vil-III

	9.
	The assessee files objections with the DRP, inter alia, furnishing:
(a) Written submission DRP
(b) Explanation justifying the TP analysis of the assessee and objecting to TPO rejecting it without basis. (objection no. 3)
(c) Analysis of significance of the impugned services and their benefit to the Appellant's business (objection no. 2)
(d) Cost Benefit analysis along with additional evidence establishing actual rendering of services, by the AEs essential to the appellant for running its business efficiently.
(i) service rendered by Canada HO, benefit derived, allocation keys applied and actual cost allocation world-wide to all AEs.
	27.01.2010
	Pgs.383/Vol-II
Pg.30/appeal Memo (Pg 19/objections)
Pg.41/Appeal Memo (Pg.19/Objections) Pgs.385-424/Vol-II)
Pg.48/Appeal Memo (Pg. 26/objections)
Pg. 438-877/Vol-II (particulars of each documents as per index at Annexure-2 Pg. 897-900/Vol-II Pgs. 880-1028/Vol-II (Index giving particulars of each documents at Annexure-3)


12. However, we on a perusal of the impugned orders find that the DRP has not considered the aforesaid evidences including the cost benefit analysis, the details of the service rendered by Canada HO, benefits derived, allocation keys and actual cost-allocation work wide to AE's (Pg. 438-877 Volume-II and Page 897-900/ Vol-II and other documents relevant to adjudicate the issues before it.
13. In the aforesaid facts and circumstances, we find force in the submission of the ld AR, that sufficient opportunity was not given to the assessee to furnish the requisite details and documents to answer the queries raised by the TPO. At any rate 4 working days is insufficient to produce the voluminous documents necessary for answering the queries raised by the TPO along with supporting documents. Thus we find that the TPO's order was vitiated for violation of natural justice and we also find that the DRP has also not gone into the evidence filed before it by the assessee. Therefore we set-aside the impugned orders of the authorities below and remand the matter for fresh adjudication, with a direction to the AO/TPO to pass order afresh after taking into consideration the evidence furnished by the assessee and after giving reasonable opportunity to the assessee.
14. The appeal is allowed for statistical purposes.
JYOTI 

*Matter remanded/In favour of assessee.
IT : Once refund of amount collected towards advance tax and corresponding interest are paid in compliance with direction issued by a Court, an assessee cannot claim interest on interest independent of order on basis of which such payments are made 
■■■
[2014] 51 taxmann.com 125 (Andhra Pradesh) 
HIGH COURT OF ANDHRA PRADESH 
Commissioner of Income-tax- III, Hyderabad
v.
Sirpur Paper Mills Ltd.*
L. NARASIMHA REDDY AND T. SUNIL CHOWDARY, JJ. 
ITTA NO. 150 OF 2002†
SEPTEMBER  5, 2014 
Section 214 of the Income-tax Act, 1961 - Advance for - Interest payment by Government (Conditions precedent) - Assessment year 1979-80 - Whether even though there are precedents which held that in a given case, an assessee is entitled to be paid interest on interest also, once refund of amount collected towards advance tax and corresponding interest are paid in compliance with direction issued by a court, an assessee cannot claim interest on interest, independent of order on basis of which such payments are made - Held, yes [Para 10] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee paid advance tax. However, in the regular assessment, the tax liability was fixed at a lower figure. The assessee claimed interest or refund, and the matter went up to the Supreme Court.

	■ 
	 
	The Supreme Court directed that the interest would be paid from the first day of next previous year till the date of regular assessment. The amount together with interest had since been paid.

	■ 
	 
	Thereafter, assessee laid a claim of interest on interest/of refund.

	■ 
	 
	The Income-tax Officer did not accede to the request of the assessee. The appeal filed by the revenue before the Commissioner (Appeals) was rejected.

	■ 
	 
	On further appeal:


HELD
 
	■ 
	 
	The assessee has no complaint as to the implementation of the direction issued by the Supreme Court. However, it laid claim for interest on interest. In case, the assessee was of the view that it is entitled to be paid interest on interest, it ought to have claimed same before the Supreme Court. There was not even a mention thereof. Claiming any amount over and above what was awarded by the Supreme Court would amount to widening the purport of the order of the Supreme Court. If any clarification in this regard was needed, the assessee ought to have filed an application for that purpose. The Tribunal did not take this aspect into account. Once amounts are paid in compliance with the directions issued by a court, no inferior forum or Court can modify the direction thereof directly or indirectly. [Para 7]

	■ 
	 
	In the second round of litagation, claim was made for interest on interest. However, revision was filed against the order of the Assessing Authority rejecting the claim. The revision was also dismissed by the concerned authority. Thereupon the assessee filed a writ petition before the Bombay High Court and the writ petition was dismissed. [Para 9]

	■ 
	 
	Notwithstanding the fact that there are precedents which held that in a given case, an assessee is entitled to be paid interest on interest also, once the refund of the amount collected towards advance tax and the correspondent interest are paid in compliance with the direction issued by a court, an assessee cannot claim interest on interest, independent of the order on the basis of which such payments are made. [Para 10] 

	■ 
	 
	Accordingly, the order of the Tribunal was to be set aside.


CASE REVIEW
 
Sandvik Asia Ltd. v. CIT [2006] 150 Taxman 591 (SC) (para 10) distinguish. 
CASES REFERRED TO
 
Modi Industries Ltd. v. CIT [1995] 82 Taxman 377 (SC) (para 1), CIT v. Narendra Doshi [2002] 122 Taxman 717 (SC) (para 4) and Sandvik Asia Ltd. v. CIT [2006] 150 Taxman 591 (SC) (para 8).
S.R. Ashok, Ld. Sr. Standing Counsel  for the Appellant. Vijay Ashrit, Ld. Counsel  for the Respondent.
JUDGMENT
 
L. Narasimha Reddy, J. - The respondent is an assessee under the Income Tax Act, 1961 (for short, 'the Act'). For the assessment year 1979-80, it paid advance tax of Rs.38,00,000/-. However, in the regular assessment, the tax liability was fixed at a lower figure. Thereby, the respondent became entitled to be refunded the amount. There was a dispute as to the period for which interest must be paid on the refundable amount. Ultimately, in relation to the claim of the respondent, the matter went up to the Supreme Court in the form of Civil Appeal No. 284 of 1991. Following its own judgment in Modi Industries Ltd. v. CIT [1995] 82 Taxman 377 the Supreme Court disposed of the appeal on 30-04-1997 directing that the interest shall be paid from the first day of next previous year till the date of regular assessment. The amount, together with interest has since been paid.
2. The respondent laid a claim for a sum of Rs.38,90,824/- in the form of interest on interest, for the period between 1985 and 1997. The Income Tax Officer did not accede to the request of the respondent. The appeal filed by the respondent before the Commissioner (Appeals) was rejected. Thereupon, he filed I.T.A No. 735/Hyd/1998 before the Hyderabad Bench of the Income Tax Appellate Tribunal (for short, 'the Tribunal'). The Tribunal allowed the appeal through order dated 18-06-2002. Hence, this further appeal under Section 260A of the Act by the Revenue.
3. Heard Sri S.R. Ashok, learned Senior Standing Counsel for the appellant and Sri Vijay Ashrit, learned counsel for the respondent.
4. The claim of the respondent for refund of amount paid as advance tax together with interest was the subject matter of the proceedings under the Act which ultimately ended up in Civil Appeal No. 284 of 1991. That was allowed by the Supreme Court following its decision in Modi Industries Ltd. case (supra). The judgment was to the effect that the assessee shall be entitled to be paid the interest on the refundable amount from the date of regular assessment to the date of refund. The appeal was disposed of in terms of the following order:
"This appeal is covered in favour of the appellant by the decision of this Court in Modi Industries Ltd. & Ors. v. Commissioner of Income Tax, 216 ITR 759. For the reasons given in the said judgment, this appeal is allowed. The impugned judgment of the High Court is set aside and the Writ Petition filed by the appellant is allowed and the respondents are directed to consider the claim of the appellant for payment of interest on the excess amount of tax under Section 214 of the Income Tax Act, 1961 in accordance with the principles laid down in the decision in Modi Industries Ltd. case (supra). No order as to costs."
Not only the amount of advance tax treated as not leviable, but also interest of Rs.21,39,442/- from the date of regular assessment i.e., 01-04-1979 up to the date of payment i.e., 25-09-1982 was paid. The respondent however claimed a sum of Rs.38,90,824/-. The respondent filed an appeal before the Commissioner and the same was dismissed. In ITA No.735/Hyd/1998 filed by the respondent herein, the Tribunal took note of the judgment of the Supreme Court in CIT v. Narendra Doshi [2002] 122 Taxman 717and held that the respondent shall be entitled to be paid interest on interest.
5. There are quite a large number of precedents rendered by the Supreme Court as well as the High Courts to the effect that the department is under an obligation to pay interest on interest also, if there was no basis for the delay in refund of the excess amount collected towards tax. We are in total agreement with that proposition. However, before a claim for interest on interest is allowed, the Court or the Tribunal for that matter, is required to take the relevant factors into account.
6. If there was no dispute as to the refund of the excess amount collected as tax and was not refunded within the stipulated time, interest which is almost in the form of compensation is payable on the interest. The periods for which such interest must be calculated has also been referred.
7. What makes difference in the instant case is that the very application to refund the advance tax as well as the quantum thereof was the subject matter of the proceedings which culminated in the Supreme Court. The civil appeal was allowed and the Supreme Court gave a specific direction as to the steps to be taken in the matter. The respondent has no complaint as to the implementation of the direction issued by the Supreme Court. However, it laid claim for interest on interest. In case, the respondent was of the view that it is entitled to be paid interest on interest, it ought to have claimed before the Hon'ble Supreme court. There was not even a mention thereof. Claiming any amount over and above what was awarded by the Supreme Court would amount to widening the purport of the order of the Supreme Court. If any clarification in this regard was needed, the respondent ought to have filed an application for that purpose. The Tribunal did not take this aspect into account. Once amounts are paid in compliance with the directions issued by a Court, no inferior forum or Court can modify the direction thereof directly or indirectly.
8. The respondent placed reliance upon the judgment of the Supreme Court in Sandvik Asia Ltd. v. CIT [2006] 150 Taxman 591. The circumstances under which the interest on interest was claimed in that case are similar to those in the instant case. There also the claim of the assessee therein for refund and interest went up to the Supreme Court and the order similar to the one passed in Civil Appeal No. 284 of 1991 was also passed therein. As a matter of fact, Civil Appeal No. 284 of 1991 in relation to the claim of the respondent herein and Civil Appeal Nos. 2468, 2450 and 2689 of 1992 filed by the assesses in Sandvik Asia Ltd.,'s case (supra) were part of the same batch and were disposed of through common order.
9. In the second round of litigation in the instant case, claim was made for interest on interest. However, revision was filed against the order of the assessing authority rejecting the claim. The revision was also dismissed by the concerned authority. Thereupon the assessee filed a writ petition before the Bombay High Court and the writ petition was dismissed on 16-01-2004.
10. One significant difference noticed between the case on hand and Sandvik Asia Ltd.,'s case (supra) is that the plea as to merger was not raised before the Bombay High Court. Though the plea as to merger was not there before the Bombay High Court, it has dismissed the writ petition on that basis. In the instant case, it is not so. The department vehemently pleaded that all the claims, which the respondent was entitled to regarding the refund, have merged into the orders of the Supreme Court and unless there was a specific direction issued by the Supreme Court for payment of interest on interest also, there was no occasion for the respondent to lay a claim. This contention is reinforced from the fact that the Hon'ble Supreme Court has simply directed the authorities to extend the benefit by taking into account the principle laid down in Modi Industries Ltd. case (supra) and in the said case, there was no direction for payment of interest on interest. Therefore, we are of the view that notwithstanding the fact that there are precedents which held that in a given case, an assessee is entitled to be paid interest on interest also, once the refund of the amount collected towards advance tax and the correspondent interest are paid in compliance with the direction issued by a Court, an assessee cannot claim interest on interest, independent of the order on the basis of which such payments are made.
11. The appeal is accordingly allowed and the order of the Tribunal is set aside.
12. The miscellaneous petitions pending in this appeal shall also stand disposed of. There shall be no order as to costs.
POOJA 

*In favour of revenue.
†Arising out of order of Tribunal in I.T. A No. 735 (Hyd) of 1998, dated 18-6-2002. 
IT : Income of member company of AOP/BOI is to be computed as per section 67A read with section 86; Assessing Officer was not justified in observing that where an AOP had claimed deduction under section 80IB(10), share of income of member-company in said AOP would not be exempted
IT : Where assessee had credited its share of income in AOPs in its P&L account and same was approved by Board of Directors of assessee-company, said profit was to be included in computing book profit under section 115JB
■■■
[2015] 53 taxmann.com 40 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'G'
Goldgerg Finance (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Circle-3, Thane*
R.C. SHARMA, ACCOUNTANT MEMBER 
AND SANJAY GARG, JUDICIAL MEMBER 
IT APPEAL NO. 3128 (MUM.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  5, 2014 
I. Section 86, read with sections 67A and 80(IB), of the Income-tax Act, 1961 - Exemption - Share income, as member of AOP/BOI (Scope of provision) - Assessment year 2008-09 - Assessee-company was a member of two AOPs and it claimed exemption under section 86 in respect of share income received from two AOPs - Assessing Officer did not allow exemption to assessee on plea that profit of AOPs were eligible for deduction under section 80IB(10) - Whether since income of member company of AOP is to be computed as per section 67A, read with provisions of section 86, matter was to be restored to Assessing Officer to work out total income of assessee accordingly - Held, yes [Para 9] [In favour of assessee/Matter remanded] 
II. Section 115JB, of the Income-tax Act, 1961 - Minimum alternate tax (Book profit/AOP, in case of) - Assessment year 2008-09 - Whether where assessee-company had credited it's share of income from AOP in its profit & loss account and book profit was worked out after taking into account such share of income and said profit & loss account had been approved by Board of Director of assessee-company, there was no reason to exclude said profit while computing book profit under section 115JB - Held, yes [Para 10] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee-company was Member in two AOPs viz. 'CE' and 'CP'. The assessee claimed that it was entitled to exemption under section 86 in respect of the share of income received from these two AOPs.

	■ 
	 
	The Assessing Officer did not accept the assessee's claim. The Assessing Officer also brought to tax net book profit of assessee under section 115JB, which also included share of profit from two AOPs.

	■ 
	 
	The Commissioner (Appeals) confirmed the action of the Assessing Officer.

	■ 
	 
	On second appeal to the Tribunal, it was contended by the assessee that the Assessing Officer had wrongly applied provisions of section 86 read with section 67A and attempted to bring to tax the accounting profit of the assessee instead of the profit to be worked out as per provisions of section 67A.

	■ 
	 
	He further contended that the income of the AOP was not exempt but was chargeable to tax on which a specific deduction under section 80-IB(10) had been claimed.


HELD
 
	■ 
	 
	There is no dispute to the fact that assessee was having share of income from two AOPs. As per 1st proviso of clause (a) to section 86, share of member in AOP is not includible in total income when the income of AOP is chargeable to tax in its own hands at a maximum marginal rate. The finding of the lower authorities that since both the AOPs have claimed deduction under section 80IB(10), the assessee's share of income in these AOPs will not be eligible for exemption cannot be agreed. It may be noted that section 67A provides 'method for computing a member's share in income of association of persons or body of individuals'. The income of the member company of the AOP is to be computed as per section 67A and the Income tax authorities cannot go beyond the provisions of section 67A. under section 86, whatever the share of the member company is computed under section 67A, is deductible/will not be chargeable to tax, subject to the proviso to section 86. Further as per section 167B, the AOP will be chargeable to maximum marginal rate of tax if the income of the member of AOP exceeds the maximum amount which is not chargeable to tax. As per second proviso to section 86, if the total income of the AOP is less than the prescribed limit for taxation, then there will be no application of section 86 while computing the total income of the member of AOP. So the income of the AOP is to be computed as per the provisions and the member's share is to be computed as per the provisions of section 67A and not otherwise. Accordingly the order of the lower authorities is set aside and the matter is restored to the file of the Assessing Officer to work out the total income of the assessee as per the provisions of section 67A read with provisions of section 86. [Para 9]

	■ 
	 
	From the record it is also found that the Assessing Officer has also brought to net of tax its book profit which included share of profit in two AOPs as per provisions of section 115JB. In this regard contention of assessee was that amount of share of member from an AOP cannot be included in total income for the purpose of section 115JB, because income of AOPs have already suffered tax in their respective hands. There is no merit in the contention of assessee insofar as the assessee-company had credited their share of income from AOP in its book profit in Profit & Loss account and book profit has been worked out after taking into account such share of income in AOP. The contention of the assessee to the effect that assessee has wrongly included the share of income from AOP in the Profit & Loss account, copy of Board Circular was also placed on record in support of proposition that Income-tax authority should point out any mistake on the part of assessee and tax should be levied on the correct income of assessee. There is not any merit in the assessee contention insofar as section 115JB has been brought in statute to tax the book profit shown in the books of account as Part II & Part III of Schedule VI of the Companies Act. It is not the case of the assessee that share of income of AOP has not been credited in the Profit & Loss account as per Part II & Part III of the Schedule VI of the Companies Act. Since the profit and loss account so prepared has been approved by the Board of Director of assessee-company, there is no reason to exclude the profit credited in the Profit & Loss account in respect of share of assessee's income in two AOPs while computing book profit under section 115JB. Accordingly, ground raised by assessee with regard to exclusion of such income while computing book profit under section 115JB is not tenable. [Para 10]

	■ 
	 
	In the result, appeal of the assessee is allowed in part for statistical purposes. [Para 11]


CASES REFERRED TO
 
ITO v. CH. Atchaiah [1996] 218 ITR 239/84 Taxman 630 (SC) (para 5).
V.K. Tulsian  for the Appellant. B. Yadagiri  for the Respondent. 
ORDER
 
R.C. Sharma, Accountant Member - This is an appeal filed by the assessee against the order CIT(A), dated 31-1-2012 for the assessment year 2008-09, in the matter of order passed u/s. 143(3) of the Act.
2. Rival contentions have been heard and record perused. Facts in brief are that the assessee company is Member in two AOPs viz. Cosmos Estate and Cosmos Properties. The AOPs are engaged in the business of construction and development of Housing project. The assessee's share is 20% in these two AOPs. On perusal of computation of income of the assessee, the AO found that the assessee has received share of profit of Rs.26,79,810 from Cosmos Estate and Rs. 1,91,83,452 from Cosmos Properties. The total share income received from these AOPs amounted to Rs.2,18,63,262/- which was claimed as exempt by the assessee u/s.10(2A). The assessee, however, during the course of assessment proceedings clarified that exemption u/s.10(2A) has been wrongly claimed and that the assessee is entitled to exemption u/s.86 in respect of the share of income received from two AOPs and exemption u/s.86 should be allowed on the above income. However, the AO did not accept the assessee's claim and held as under :—
"3. I have duly considered the submission made by the assessee. The amount of Rs. 2,18,63,262 being the income received by the assessee form the two AOPs has been claimed as exempt u/s 86. The issue is whether tax is not chargeable on the income of Rs. 2,18,63,262 as is claimed. According to the assessee, tax is not payable in respect of the above income in view of the provision of sec. 86. At this point, it would be appropriate to reproduce the provision of sec. 86 which reads as under:
Share of member of an association of persons or body of individuals in the income of the association or body.
86. Where the assessee is a member of an association of persons or body of individuals {other than a company or a co-operative society or a society registered under the Societies Registration Act, 1860 (21 of 1860), or under any law corresponding to that Act in force in any part of India), income-tax shall not be payable by the assessee in respect of his share in the income of the association or body computed in the manner provided in section 67A :
Provided that,—
	(a)
	 
	where the association or body is chargeable to tax on its total income at the maximum marginal rate or any higher rate under any of the provisions of this Act, the share of a member computed as aforesaid shall not be included in his total income;

	(b)
	 
	in any other case, the share of a member computed as aforesaid shall form part of his total income:


Provided further that where no income-tax is chargeable on the total income of the association or body, the share of a member computed as aforesaid shall be chargeable to tax as part of his total income and nothing contained in this section shall apply to the case.
4. It is thus seen that sec. 86 deals with the shares of member of an AOP or BOI in the income of the Association or Body. It provides that income-tax shall not be payable in respect of the share as computed in the manner provided in sec. 67 A . The proviso to the section lays down that where the Association or Body is taxed at the maximum marginal rate, or any higher rate, the share of the member as computed u/s 67 A shall not be included in its total income. It is further provided that where no income-tax is chargeable on the total income of the AOP, the share of a member therein shall be chargeable to tax as part of its total income.
5. In the present case, the total income of Cosmos Properties after claiming deduction u/s 801(10) is shown at Nil and the total income of the other AOP i.e. Cosmos Estate is shown at Rs. 1,20,330. The assessee has 20% share in the income of both the AOPs. It is thus seen that in the case of Cosmos Properties, no tax is chargeable on the total income of the AOP and consequently in view of the second proviso to sec. 86, the share of member in the income of the AOP is chargeable to tax. Insofar as the Cosmos Estate is concerned, except the income of Rs. 24,066 in respect of which tax has been charged in the hands of AOP, the balance amount received by the assessee from the said AOP will be chargeable to tax."
2.1 The AO also brought to tax net book profit of assessee u/s. 115JB, which also included share of profit from two AOPs.
3. By the impugned order, CIT(A) confirmed the action of the AO and assessee is in further appeal before us, wherein following grounds have been taken :—
"1A. The learned CIT (A) erred in upholding the addition of Rs.2,18,39,396/- as taxable income of the appellant as share from two joint venture undertakings in the nature of association of persons (AOPs).
1B. The learned CIT (A) erred in arriving at the conclusion that appellants share in the income of two AOPs was liable to tax in the hands of the appellant not appreciating the provisions of section 67A/86 of the I.T. Act 1961 which lay down the scheme of taxation of members of AOP.
1C. Without prejudice, the ld CIT (A) failed to appreciate that the income of the two AOPs had been charged to tax in their own hands at maximum marginal rate in the assessments completed U/S 143(3) and therefore the rationale advocated by the ld A.O did not hold good.
1D. The action of the ld CIT (A) in upholding the addition has resulted in double taxation of the same income, once in the hands of the AOPs and again in the hands of the appellant.
2. The ld CIT (A) erred in arriving at the conclusion that the sum ofRs.2,18,39,396/- as share of the appellant from two joint venture undertakings being AOPs was also chargeable as income U/S 115 JB of the IT. Act 1961."
4. It was contended by learned AR that the AO has wrongly applied provisions of Section 86 read with Section 67A and attempted to bring to tax the accounting profit of the assessee instead of the profit to be worked out as per provisions of Section 67A. He invited our attention to the share of income computed by the AO in para 8 of his order, according to which such share come to Rs.24,066/-. AS per learned AR, the maximum amount of share which can be brought to tax is Rs.24,066/- and not the book profit of the two AOPs whose income was substantially eligible for claim of deduction under Section 80IB(10). Our attention was also invited to the provisions of Section 67A providing for computing of share of member in the AOP, which is reproduced as under :
67A. Method of computing a members share in income of association of persons or body of individuals.—(1) In computing the total Income of an assessee who is a member of an association of persons or a body of individuals wherein the shares of the members are determinate and known {other than a company or a cooperative society or a society registered under the Societies Registration Act, 1860 (21 of 1860), or under any law corresponding to that Act in force in any part of India}, whether the net result of the computation of the total income of such association or body is a profit or a loss, his share (whether a net profit or net loss) shall be computed as follows, namely :-
	(a)
	 
	any interest, salary, bonus, commission or remuneration by whatever name called, paid to any member in respect of the previous year shall be deducted from the total income of the association or body and the balance ascertained and apportioned among the members in the proportions in which they are entitled to share in the income of the association or body;

	(b)
	 
	where the amount apportioned to a member under clause (a) is a profit, any interest, salary, bonus, commission or remuneration aforesaid paid to the member by the association or body in respect of the previous year shall be added to that amount, and the result shall be treated as the member's share in the income of the association or body;

	(c)
	 
	where the amount apportioned to a member under clause (a) is a loss, any interest, salary, bonus, commission or remuneration aforesaid paid to the member by the association or body in respect of the previous year shall be adjusted against that amount, and the result shall be treated as the member's share in the income of the association or body.


(2) The share of a member in the income or loss of the association or body, as computed under sub-section (1), shall, for the purposes of assessment, be apportioned under the various heads of income in the same manner in which the income or loss of the association or body has been determined under each head of income.
(3) Any interest paid by a member on capital borrowed by him for the purposes of investment in the association or body shall, in computing his share chargeable under the head "Profits and gains of business or profession" in respect of his share in the income of the association or body, be deducted from his share.
Explanation.—In this section, "paid" has the same meaning as is assigned to it in clause (2) of section 43."
5. In sum and substance, the contention of the learned AR was that share of income of member from AOP which can be the subject matter of tax in the hands of individual member cannot exceed amount determined as per provisions of Section 67A, which in the instant case is Rs.24,066/-. He further placed reliance on the decision of Hon'ble Supreme Court in the case of ITO v. CH. Atchaiah [1996] 218 ITR 239/84 Taxman 630 , wherein the Hon'ble Apex Court has categorically stated as under :—
"There are no words in the present Act which empower the ITO or give him an option to tax either the AOP or its members individually or for that matter to tax the firm or its partners individually. If it is the income of the AOP in law, AOP alone has to be taxed, the members of the AOP cannot be taxed individually in respect of the AOP. Consideration of the interest of revenue has no place in this scheme."
6. He further contended that the income of the AOP is not exempt but is chargeable to tax on which a specific deduction u/s.80IB(10) has been claimed. As the income of the AOP is chargeable to tax in its own hands at maximum marginal rate, the share of a member is not to be included in his total income (clause (a) of first proviso to sec. 86). As per learned AR the assessment of the two AOP's from whom the appellant company has earned share of income for asst. yr.2008-09 have been completed u/s 143(3) by the Hon. ACIT, Circle 1 Thane. In the said completed assessments, the "income" of the respective AOP's is held to be chargeable to tax in their own hands. The income of M/s. Cosmos Properties is assessed at Rs.9,73,98,340/- and that of M/s. Cosmos Estates is determined at Rs. 1,34,39,380/-. Copies of asst. orders of the above AOPs were also enclosed at Annexure A & B respectively.
7. As per learned AR, including the share of profit from the AOPs in the assessee total income would result in double taxation of the same income, once in the hands of AOPs and again in the hands of the assessee. In view of the above facts and provision of law, the learned AR submitted that share of profit from the AOPs is not required to be included in the hands of the appellant for determining the total income liable to tax for the year under appeal. The action of the ld A.O in making addition is contrary to the provisions of law.
8. On the other hand, learned DR relied on the order of lower authorities and contended that AO has correctly brought to tax the share of assessee in two AOPs.
9. Rival contentions have been considered and record perused. From the record, we found that assessee company is a member of two AOPs, income of which was claimed as exempt u/s.10(2A) in the return of income. It was explained before the AO that assessee has wrongly claimed exemption u/s.10(2A) and it is actually entitled for exemption u/s.86 in respect of share income received from two AOPs. However, the AO did not allow exemption u/s.86 on the plea that the profit of AOPs were eligible for deduction u/s.80IB(10). The AO stated that after claim of deduction u/s.80IB, the income of Cosmos Estate has become nill on which no tax is payable. In respect of Cosmos Properties, the AO stated that entire income was eligible for deduction u/s.80IB(10) except a sum of Rs.24,066/-. Accordingly, it was held by AO that income of Rs.24,066/- will be the amount on which tax will not be chargeable as per provisions of Section 86. Balance amount of Rs.2,18,39,396/- was brought to tax. The CIT(A) confirmed the action of the AO. Income of assessee was also found by the AO to be taxable u/s.115JB with respect to the share of income from two AOPs credited in the P&L account. There is no dispute to the fact that assessee was having share of income from two AOPs. As per 1st proviso of clause (a) to Section 86 of the IT Act, share of member in AOP is not includible in total income when the income of AOP is chargeable to tax in its own hands at a maximum marginal rate. We are not in agreement with the finding of the lower authorities that since both the AOPs have claimed deduction u/s.80IB(10), the assessee's share of income in these AOPs will not be eligible for exemption. It may be noted that Section 67A of the Income Tax Act provides "method for computing a member's share in income of association of persons or body of individuals". The income of the member company of the AOP is to be computed as per Section 67A of the Income Tax Act and the Income tax authorities cannot go beyond the provisions of Section 67A of the Act. U/s.86, whatever the share of the member company is computed u/s.67A of the Act, is deductible/will not be chargeable to tax, subject to the proviso to Section 86. Further as per Section 167B of the Act, the AOP will be chargeable to maximum marginal rate of tax if the income of the member of AOP exceeds the maximum amount which is not chargeable to tax. As per second proviso to Section 86, if the total income of the AOP is less than the prescribed limit for taxation, then there will be no application of Section 86 while computing the total income of the member of AOP. So the income of the AOP is to be computed as per the provisions of the Act and the member's share is to be computed as per the provisions of Section 67A of the Act and not otherwise. We accordingly set aside the order of the lower authorities and restore the matter to the file of the AO to work out the total income of the assessee as per the provisions of Section 67A read with provisions of Section 86 of the I.T. Act. Here, it is pertinent to mention that computation of share of the assessee will be dependent upon the final determination/computation of total income of the AOP. If the AOP will not be allowed deduction u/s.80IB, there will be enhancement in the share of the assessee to be computed u/s.67A of the Act. Hence, it is directed that the AO will also take into consideration the total income computed of the concerned AOPs while computing share of the assessee company.
10. From the record we also found that the AO has also brought to net of tax its book profit which included share of profit in two AOPs as per provisions of Section 115JB. In this regard contention of learned AR was that amount of share of member from an AOP cannot be included in total income for the purpose of Section 115JB, because income of AOPs have already suffered tax in their respective hands. We do not find any merit in the contention of learned AR insofar as the assessee company had credited their share of income from AOP in its book profit in P&L account and book profit has been worked out after taking into account such share of income in AOP. As per Section 115JB, the book profit means the net profit as shown in the P&L account for the relevant previous year. Therefore, book profit is to be computed on the basis of income shown in the P&L account subject to the adjustment as provided under Explanation 1 to Section 115JB. We had carefully gone through the adjustment provided under Explanation 1 and found that nowhere the explanation provide for exclusion of such share of profit from AOP while computing income u/s.115JB of the Act. The contention of the learned AR to the effect that assessee has wrongly included the share of income from AOP in the P&L account, copy of Board Circular was also placed on record in support of proposition that income tax authority should point out any mistake on the part of assessee and tax should be levied on the correct income of assessee. We do not find any merit in the AR's contention insofar as Section 115JB has been brought in statute to tax the book profit shown in the books of account as Part II & Part III of Schedule VI of the Companies Act. It is not the case of the assessee that share of income of AOP has not been credited in the P&L account as per Part II & Part III of the Schedule VI of the Companies Act. Since the profit and loss account so prepared has been approved by the Board of Director of assessee company, there is no reason to exclude the profit credited in the P&L account in respect of share of assessee's income in two AOPs while computing book profit u/s.115JB. Accordingly, ground raised by assessee with regard to exclusion of such income while computing book profit u/s.115JB is not tenable.
11. In the result, appeal of the assessee is allowed in part for statistical purposes.
RANJAN 

*Partly in favour of assessee.
IT: Reopening of assessment on basis of valuation of godown constructed by assessee, by valuation cell could not be said to be without any basis 
IT: If on any aspect of appeal, appellate forum is silent, it can be deemed to have concurred with view expressed by forum from which order under appeal has arisen and it would not be considered as mistake apparent from record 
■■■
[2015] 53 taxmann.com 36 (Andhra Pradesh) 
HIGH COURT OF ANDHRA PRADESH
Pothina Venkateswara Swamy*
v.
Assistant Commissioner of Income-tax, Central Circle, Vijayawada
L. NARASIMHA REDDY AND T. SUNIL CHOWDARY, JJ. 
ITTA NOS. 125 & 126 OF 2002†
SEPTEMBER  5, 2014 
Section 69B, read with section 147, of the Income-tax Act, 1961 - Undisclosed investments (Construction expenses) - Assessment year 1992-93 - Assessees jointly constructed a godown and showed certain cost of construction in their returns - Assessments were made accordingly - Thereafter, Assessing Officer reopened assessments on ground that valuation cell of department determined cost of construction at higher figure - He made addition under section 69B of amount of difference between cost of construction admitted in assessment and value determined by valuation cell - Whether reopening of assessment was justified - Held, yes [Para 7][In favour of revenue] 
Section 254 of the Income-tax Act, 1961 - Appellate Tribunal - Powers of (Power to rectify mistake) - Assessment year 1992-93 - Whether Tribunal should be deemed to have taken into account every aspect of appeal that is placed before it, and if on any aspect of appeal appellate forum is silent, it can be deemed to have concurred with view expressed by forum from which order under appeal has arisen and it would not be deemed to be mistake apparent from record - Held, yes [Paras 11 & 13][In favour of revenue] 
CASES REFERRED TO
 
Asstt. CIT v. Saurashtra Kutch Stock Exchange Ltd. [2008] 305 ITR 227/173 Taxman 322 (SC) (para 11), CIT v. Earnest Exports Ltd. [2010] 323 ITR 577/8 taxmann.com 302 (Bom.) (para 12) and Honda Siel Power Products Ltd. v. CIT [2007] 295 ITR 466/165 Taxman 307 (SC) (para 12).
Challa Gunaranjan  for the Appellant. J.V. Prasad  for the Respondent. 
JUDGMENT
 
L. Narasimha Reddy, J. - These two appeals are interrelated. The respective appellants are brothers. They are assessees under the Income Tax Act, 1961 (for short the Act). They jointly constructed a godown near Suryapalem Village of Vijayawada between 1991 and 1992. In the returns filed by the appellants for the corresponding years, the cost of construction that fell to their share was shown as Rs.25,50,853/- each. It is stated that a report of valuer was enclosed to the returns. The assessing officer accepted the facts and figures and completed the assessment. 
2. On 14-03-1996, the Income Tax Department issued notices to the appellants stating that the Superintending Engineer, Valuation Cell found that the cost of the construction was around Rs.84,76,000/- and required them to show cause as to why the difference between the cost of construction admitted in the assessment and the value determined by the Superintendent be not treated as unexplained investment under Section 69B of the Act. Reply was filed by the appellants on 20-04-1996 taking an objection to the very attempt to reopen the assessment. Not satisfied with that, the assessing officer required the appellants to file returns for the assessment year 1992-93 and on filing such returns, orders were passed on 20-03-1998 under Section 143(3) read with Section 147 of the Act making an addition of Rs.7,02,760/- each to the income of the appellants. The appellants filed appeals before the Commissioner (Appeals), Range IV, Hyderabad aggrieved by the orders of re-assessment. The appeals were partly allowed through a common order dated 28-05-1999 reducing the figures on the orders of re-assessment to Rs.3,32,420/- to each of the appellants. In the meanwhile, orders of rectification under Section 154 of the Act were passed by the assessing officer by adding a sum of Rs.78,085/- each disallowing the depreciation of 10%. 
3. The appellants filed further appeals before the Income Tax Appellate Tribunal, Visakhapatnam (for short, the Tribunal) being ITA Nos. 178/v/1999 and 180/v/1999. Through orders dated 15-02-2001, the Tribunal partly allowed the appeals by reducing the cost by 10% towards supervisory charges. However, the appellants were not satisfied with that and they filed Miscellaneous Petition Nos. 21/v/2001 and 22/v/2001 in the respective appeals under Section 254(2) of the Act. Through common order dated 15-07-2002, the Tribunal rejected the miscellaneous petitions. Hence, these two appeals under Section 260A of the Act. 
4. Sri Challa Gunaranjan, learned counsel for the appellants submits that there was a clear error apparent on the face of the record and the Tribunal ought to have exercised its jurisdiction under Section 254(2) of the Act. According to the learned counsel, the very reopening of the assessments were without any basis since the respondent failed even to mention as to what constituted the reason to believe under Section 147 of the Act. He contends that the ratio laid down by various Courts in this behalf was not taken note of by the Tribunal and even after its attention is invited to the same, the Tribunal did not rectify its orders. 
5. Sri J.V. Prasad, learned counsel for the respondent, on the other hand, submits that the very fact that the assessments were reopened on the basis of the valuation of the cost of the building discloses that there existed adequate basis and that all the authorities under the Act were convinced as to the existence of basis for reopening. He submits that once the Tribunal has passed orders in the appeals preferred by the appellants, there was no basis for filing the miscellaneous petitions. He submits that the jurisdiction under Section 254(2) can be exercised if only the error is so apparent and patent that it can be discerned without any effort and can be established without taking the help of any external material, and such an error did not exist in the instance case, at all. He contends that even if there is a possibility of different views being taken on the same facts, it cannot constitute the basis for passing an order of rectification and thereby exercising the power of appeal by the Tribunal on its own orders. He placed reliance on certain precedents. 
6. The factual background, in brief, for filing of miscellaneous petitions by the appellants herein has been mentioned in the preceding paragraphs. The orders of assessment, insofar as they relate to the cost of construction of a godown have been reopened in exercise of power under Section 148 of the Act. The appellants suffered orders of re- assessment in the hands of the assessing authority and accordingly carried the matter to the appellate Commissioner. It is no doubt true that the ground of the absence of factual basis for reopening the assessment was urged. All the same, that ground did not weigh with the appellate Commissioner. The reason appears to be that the reopening was on the basis of the valuation of the godown by the Superintending Engineer. Accordingly, notices were issued to the appellants duly pointing out the same. 
7. Section 148 of the Act has been interpreted by the Courts in such a way as to keep the power of the assessing authority intact, as long as there existed some basis. If the basis as such exists, the exercise thereof becomes non-justiciable. It is only when there is a total absence of any reason or basis whatever, that an attempt to invoke power under Section 148 can be found fault. Adequacy of the material that was available with the assessing officer cannot be subject matter of the adjudication. 
8. The appellants were granted partial relief by the Commissioner (Appeals) by virtually slashing the added amount, to half. In the further appeals before the Tribunal, relief in the form of reduction of cost by 10% towards personal maintenance charges was granted. In case, the appellants were not satisfied with the nature of disposal given by the Tribunal, it was open to them to avail the further remedies. 
9. Section 254(2) confers power upon the Tribunal, which is comparable or akin, to the one of review. It is only in limited circumstances that a power of that nature can be exercised. The provision reads: 254(2) The Appellate Tribunal may, at any time within four years from the date of the order, with a view to rectifying any mistake apparent from the record, amend any order passed by it under sub- section (1), and shall make such amendment if the mistake is brought to its notice by the assessee or the Assessing Officer: 
Provided that an amendment which has the effect of enhancing an assessment or reducing a refund or otherwise increasing the liability of the assessee, shall not be made under this sub-section unless the Appellate Tribunal has given notice to the assessee of its intention to do so and has allowed the assessee a reasonable opportunity of being heard: Provided further that any application filed by the assessee in this sub-section on or after the 1st day of October, 1988, shall be accompanied by a fee of fifty rupees. 
10. From a perusal of it, it becomes clear that the power can be exercised to rectify only a mistake which has occurred in the record and not for other purposes. 
11. The expression error apparent on the face of the record occurs even in administrative adjudications. An error can be treated as the one apparent on the face of the record, if only it can be discerned just on perusal of the connected record, without the aid of any external material. To put it conversely, if the error can be demonstrated only by taking recourse to the other material or arguments, it ceases to be the one, apparent from record. In Asstt. CIT v. Saurashtra Kutch Stock Exchange Ltd. [2008] 305 ITR 227/173 Taxman 322 (SC) the Supreme Court observed: 
In our judgment, therefore, a patent, manifest and self-evident error which does not require elaborate discussion of evidence or argument to establish it, can be said to be an error apparent on the face of the record and can be corrected while exercising certiorari jurisdiction. An error cannot be said to be apparent on the face of the record if one has to travel beyond the record to see whether the judgment is correct or not. An error apparent on the face of the record means an error which strikes on mere looking and does not need a long drawn out process of reasoning on points where there may conceivably be two opinions. Such error should not require any extraneous matter to show its incorrectness. To put it differently, it should be so manifest and clear that no Court would permit it to remain on record. If the view accepted by the court in the original judgment is one of the possible views, the case cannot be said to be covered by an error apparent on the face of the record. 
12. Similarly, in CIT v. Earnest Exports Ltd. [2010] 323 ITR 577/8 Taxmann.com 302 the Bombay High Court explained the scope of Section 254(2) of the Act as under: 
Section 254(2) empowers the Tribunal to rectify a mistake apparent from the record and for that purpose to amend any order passed by it. The Supreme Court has held in its judgment in Honda Siel Power Products Ltd. v. CIT [2007] 295 ITR 466/165 Taxman 307 that the underlying purpose of section 254(2) is based on the fundamental principle that a party appearing before the Tribunal should not suffer on account of a mistake committed by the Tribunal. When prejudice results from an order attributable to the Tribunals mistake, error or omission, it is the duty of the Tribunal to set it right and it has nothing to do with the concept of the inherent power to review. 
13. The precedents can be multiplied on this issue. Reverting to the facts of the case, the appellants are not able to point out as to what exactly the error in the orders passed by the Tribunal in the appeals, which is apparent from the record. The thrust of their argument is that the Tribunal did not address the question pertaining to the very basis for reopening the assessment. It is too well known that the Court or a Tribunal is deemed to have taken every aspect that is placed before it, into account and granted the relief which it felt appropriate and gave a disposal to the matter before it, in a manner which it felt appropriate. It is not necessary that every aspect must be addressed in greater detail. This is particularly so with the appellate fora. If on any aspect, the appellate forum is silent, it can be deemed to have concurred with the view expressed by the forum from which the order under appeal has arisen. At any rate, we do not find any basis to interfere with the orders under appeals. 
14. The appeals fail and they are accordingly dismissed. The miscellaneous petitions pending in these appeals shall also stand disposed of. There shall be no order as to costs.
VARSHA 

*In favour of revenue.
†Arising out of order of Tribunal, in IT Appeal Nos. 178 (V) of 1999 and 180 (V) of 1999, dated 15-7-2002. 
IT/ILT : Where directions of DRP had not been properly considered by lower authorities, matter should be reconsidered afresh
■■■
[2014] 51 taxmann.com 566 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'A'
Digital Juice Animations (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle-11 (1), Bangalore*
RAJPAL YADAV, JUDICIAL MEMBER 
AND ABRAHAM P. GEORGE, ACCOUNTANT MEMBER 
IT (TP) APPEAL NO. 138 (BANG.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  5, 2014 
Section 92C, read with section 144C, of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2009-10 - Assessee had two segments of operations, one was Information Technology Enabled Services (ITES) segment and other was packaging unit segment - During course of proceedings before TPO, assessee filed a revised segmental workout through which a part of total operating cost, earlier considered as pertaining to ITES segment, was moved out of that segment and aggregated with packaging segment - TPO did not consider revised working of margin submitted by assessee - DRP had directed Assessing Officer to consider reallocation of cost made by assessee-but T.P.O. had not made any change in adjustment - Whether since directions of DRP had not been properly considered by lower authorities, order of Assessing Officer was to be set aside - Held, yes [Para 11] [In favour of assessee/Matter remanded] 
FACTS
 
The assessee was engaged in design and development of animation and manufacture of packaging units: 
	■ 
	 
	The assessee had two segments of operations. One was Information Technology Enabled Services (ITES) segment and the other was packaging unit segment. During the course of proceedings before TPO, assessee filed a revised segmental workout through which a part of the total operating cost earlier considered as pertaining to ITES segment, was moved out of that segment and aggregated with the packaging segment.

	■ 
	 
	However, TPO did not consider revised working of margin submitted by assessee. Arms length mean margin on cost was worked out by the TPO, and an upward adjustment was recommended.


Assessee mentioned before the DRP that it had filed a rectification letter pointing out the revised margin work-out furnished by it, which was not considered by the TPO 
	■ 
	 
	DRP had directed the Assessing Officer to verify actual segmented cost base and compute ALP.

	■ 
	 
	T.P.O. had not made any change in adjustment.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The directions of the DRP with regard to the claim of assessee for reallocation of cost between its packaging unit and ITES unit was unambiguous. The DRP had directed the Assessing Officer to verify actual segmented cost base and compute the ALP. Pursuant to such directions assessee had filed a letter before the TPO wherein it had given the heads of expenditure which were subject to reallocation. [Para 8]

	■ 
	 
	The Assessing Officer should not have taken refuge under an order passed on an earlier rectification petition by the assessee in which it had pointed out the non-consideration of the revised segmental results filed by it. Even that order was very cryptic. [Para 9]

	■ 
	 
	Therefore, the directions of the DRP had not been properly considered by the lower authorities. If the assessee's claim for revised segmental results are found to be acceptable, there is every possibility that pricing of its international transactions would come within +/- 5 per cent of the PLI worked out by the TPO himself. Then the issue regarding exclusion and/or inclusion of comparables may not arise at all. Therefore, the orders of the authorities below was set aside and the issue was remitted backed to the file of the Assessing Officer /TPO for consideration afresh in accordance with law. [Para 11]


Suresh Muthukrishnan, CA  for the Appellant. C.H. Sundar Rao, CIT-I  for the Respondent.
ORDER
 
Abraham P George, Accountant Member - In this appeal filed by the assessee directed against an order passed u./s 143(3] of the IT Act, 1961 (in short The Act'), pursuant to the directions given by the Dispute Resolution Panel (DRP), it has raised 10 grounds. While its ground 9 & 10 are general, its grounds 2 to 8 are on filters applied for selection of comparables. In its ground no. 1, grievance of the assessee is that revised segmental results given by it was not considered by the AO and the TPO.
2. Ground number one is taken up for disposal first.
3. Facts apropos are that the assessee engaged in the business of Design & Development of animation and manufacture of packaging units had filed its return declaring an income of Rs. 1,26,76,520/-. The AO referred the international transactions entered during the relevant previous year to the TPO for determining the Arms Length Price (ALP). Assessee had two segments of operations. One was Information Technology Enabled Services (ITES) segment and the other was packaging unit segment. In the ITES segment, it had international transactions worth Rs.9,32,00,220/-. For justifying the prices charged on the Associated Enterprises (AE), assessee had taken 16 comparables from which an average profit margin of 10.79% of cost was worked out as PLI of the comparables. Assessee had followed TNM method which was accepted by the TPO. The margin shown by the assessee was 13.20% of the cost for the ITES segment as per its own TP documentation.
4. During the course of proceedings before the TPO, assessee filed a revised segmental workout on 16-02-2012. Through such revision the operating profit to total cost ratio of the ITES segment was re-worked to 20.74% against 13.20% shown in the TP documents originally filed. The variation between the two studies was in the total operating cost. In the original TP workout, total operating cost was shown at Rs.8,23,31,210/-, whereas in the revised study, it was shown as Rs.77,188,082/- for the ITES segment. Because of the reduction in the total operating cost, the margin of 13.20 shown initially had gone up to 20.74%. In other words, a part of the total operating cost earlier considered as pertaining to ITES segment, was moved out of that segment and aggregated with the packaging segment. However, the TPO while passing his order u/s 92CA did not consider revised working of margin submitted by the assessee and proceeded to make a comparison based on original margin of 13.20% given by the assessee in the first set of TP documents. The TPO arrived at arm's length mean margin on cost considering the 8 comparables. While arriving at the 8 comparables he applied certain filters and excluded some of those comparables taken by the assessee. Arms length mean margin of 25.04% on cost was worked out by the TPO, and an upward adjustment of Rs.1,00,04,375/- was recommended.
4.1 AO issued a draft assessment order (DAO), on the lines proposed by the TPO. Assessee preferred to take up the matter before the DRP. Assessee mentioned before the DRP that it had filed a rectification letter pointing out the revised margin work-out furnished by it, which was not considered by the TPO. As per the assessee, such rectification petition was not disposed off. Further, as per the assessee non-consideration of the revised segmental results, resulted in a arbitrary addition. As per the assessee, if the revised margin of 20.74% was compared with the average mean of the comparables it would fall within +/- 5% range. Resultantly, according to the assessee there was no need for any adjustment in the ALP.
5. The DRP in its direction dated 29-1 1-2013 u/s 144C(5) of the Act stated as under;
"4.1 The assessee has mentioned that it had filed a rectification letter stating that the learned TPO has not considered the revised PLI while computing the arm's length price and consequently erred in calculating the transfer pricing adjustment.
If the AO/TPO has not already passed the rectification order u/s 92CA(5), then he is required to pass the order within the limitation period. In any case, the AO is directed to verify the actual segment cost base and compute the arm's length price in accordance with the same under TNMM".
6. The AO while passing the assessment order, pursuant to the directions of the DRP, held as under;
"The DRP has given following directions, vide para 4. 1 of the said order;
If the AO/TPO has not already passed the rectification order u/s 92CA(5), then he is required to pass the order within the limitation period. In any case, the AO is directed to verify the actual segment cost base and compute the arm's length price in accordance with the same under TNMM".
The Deputy Commissioner of Income-tax (TP)a-IV, Bangalore has reported on 18- 12-2013:
'"the rectification petition filed by the assessee on 06-02-2013 has already been rejected vide order dated 30-08 2013"
Further, " ………. TPO rejects the revised financials filed by the tax payer. ….. "
The TPO, vide letter dated 18-12-2013, has reported no change in adjustment of Rs.1,04,05,375/- made u/s 92CA as per TPO's earlier order dated 18-02-2013. Hence the same is adopted as addition towards the returned income in account of adjustment u/s 92CA".'
7. Now before us, learned AR submitted that the assessee pursuant to the directions of the DRP, had submitted before the TPO on 19-12-2013 a letter in which it had given the details of the reallocation of cost in the revised segmental result. As per the learned AR, annexure to the said letter gave the detailed allocation of expenditure between the packaging unit segment and ITES segment, but the AO had not considered it. As per learned AR, its earlier rectification petition was rejected by the TPO through a short order dated 30-08-2013 which did not go into the merits,
8. Per contra, learned DR supported the orders of the lower authorities. According to him, the AO had rejected the revised segmental results since it was already rejected by the TPO pursuant to a rectification petition filed by the assessee.
9. Wc have perused the order and heard the rival contentions. The directions of the DRP with regard to the claim of assessee for re-allocation of cost between its packaging unit and ITES unit, in our opinion, unambiguous. The DRP has directed the AO to verify actual segmented cost base and compute the ALP. Pursuant to such directions dated 29-11-2013, assessee had on 20-12-2013, filed a letter dated 19-12-2013, before the TPO wherein it had given the heads of expenditure which were subject to re-allocation. The change in the net result between the original segmental working and the revised segmental working of margin is clear from the table below;
Original margins submitted as per letter dated 19-07-2011
	Amount in INR
AY: 2009-10
	 
	 
	 

	Particulars
	IT/ITES
	Packaging Unit
	Total

	Revenue
	93,200,220
	60,563,338
	153,763,557

	Total Op.cost (TC)
	82,331,210
	50,090,214
	132,421,424

	Op.cost (OP)
	10,869,010
	10,473,124
	21,342,134

	OP/TC
	13.20%
	20.91%
	 

	Revised margins as per letter date 16-02-2012

	Particulars
	IT/ITES
	Packaging Unit
	Total

	Revenue
	93,200,220
	60,563,338
	153,763,557

	Total Op.cost (TC)
	77,188,082
	55233342
	132,421,424

	Op.cost(OP)
	16,012,138
	5,329,996
	21,342,134

	OP/TC
	20. 74%
	9.65%
	 


10. In our opinion, the AO should not have taken refuge under an order passed on an earlier rectification petition by the assessee in which it had pointed out the non-consideration of the revised segmental results filed by it. Even that order dated 30-08-2013, in our opinion, was very cryptic. Relevant para-3 of the said order is reproduced here under;
"I have carefully gone through the petition of the taxpayer and the information available on record. Vide letter dated 14.8.2013, the case was also fixed for hearing on 26.8.2013. The taxpayers AR Sri Supratim Mukherjee, appeared on behalf of the taxpayer on 26.8.2013 and was heard. In this case, the TPO had in the TP order dated 18.01.2013, considered the segmental results furnished in the TP documentation, and not the revised segmental results furnished by the taxpayer later, as it was seen that no basis/evidences in support of the allocation of expenses I the revised segmental financials, were furnished by the taxpayer".
11. We are therefore, of the opinion that the directions of the DRP has not been properly considered by the lower authorities If the assessee's claim for revised segmental results are found to be acceptable, there is every possibility that pricing of its international transactions would come within +/- 5% of the PLI worked out by the TPO himself. Then the issue regarding exclusion and/or inclusion of comparables may not arise at all. We therefore, set aside the orders of the authorities below and remit the issue back to the file of the AO/TPO for consideration afresh in accordance with law. Right of the assessee to challenge all other aspects of the assessment and conditions are kept open.
In the result, ground no. 1 of the assessee is allowed for statistical purposes.
12. Appcal of the assessee is therefore, partly allowed for statistical purposes.
POOJA 

*Matter remanded.
IT/ILT: AO was not justified where he had only considered applicability of definition of term 'Fees for Technical Services' under section 9(1)(vii) and had not considered applicability of definition of 'Fees for Technical Services' under DTAA between India and Singapore and had also not examined as to which of provisions was beneficial to assessee
■■■
[2014] 51 taxmann.com 502 (Bangalore - Trib.) 
IN THE ITAT BANGALORE BENCH 'A'
Permasteelisa (India) (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle 12 (2), Bangalore*
SMT. P. MADHAVI DEVI, JUDICIAL MEMBER 
AND JASON P. BOAZ, ACCOUNTANT MEMBER 
IT (IT) APPEAL NO. 863 (BANG.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  5, 2014 
Section 9, read with sections 195 and 40(a)(i), of the Income-tax Act, 1961 and article 12 of the Double Taxation Avoidance Agreement between India and Singapore - Income - Deemed to accrue or arise in India (Royalties/Fees for technical services) - Assessment year 2008-09 - Assessee entered into a management services agreement with its Singapore holding company and made payment for same without deduction of tax at source - Assessing Officer opined that payment was towards 'Fees for Technical Services' and assessee was liable to deduct TDS before making payment to non-resident holding company and thus invoked provisions of section 40(a)(i) - Assessee stated that services received by it from its holding company was not 'Fees for Technical Services' as per DTAA between India and Singapore and therefore TDS was not required to be deducted and provisions of section 40(a)(i) were not attracted - Whether where Assessing Officer had only considered applicability of definition of term 'Fees for Technical Services' under section 9(1)(vii) and had not considered applicability of definition of 'Fees for Technical Services' under DTAA between India and Singapore and had also not examined as to which of provisions was beneficial to assessee, matter required readjudication - Held, yes [Para 6][In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee-company was engaged in the business of manufacturing and installation of structural glazing works in India. It entered into a separate management services agreement with its holding company for the purpose of receiving advice on various matters of strategic and operational importance through phone calls or in personal meetings.

	■ 
	 
	During the relevant previous year, the assessee made a total payment of Rs.1.69 crores to its holding company out of which a sum of Rs.71.44 lakhs was towards management fee as per the agreement and it was paid without deduction of tax at source.

	■ 
	 
	The Assessing Officer opined that the payment was towards 'Fees for Technical Services' under the Income-tax Act and assessee was required to deduct tax at source before making the payment and since the assessee failed to deduct tax, he therefore, invoked the provisions of section 40(a)(i) and raised a demand of Rs.48.78 lakhs after considering the interest payment also.

	■ 
	 
	On appeal, the assessee stated that services received by it from its holding company was not 'Fees for Technical Services' as per DTAA between India and Singapore and therefore TDS was not required to be deducted and provisions of section 40(a)(i) were not attracted. However, the Commissioner (Appeals) upheld the order of the Assessing Officer holding that the management fee is 'Fees for Technical Services' even as per the DTAA between India and Singapore.

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	The Assessing Officer has only considered the applicability of the definition of the term 'Fees for Technical Services' under section 9(1)(vii) and has not considered the applicability of the definition of 'Fees for Technical Services' under the DTAA between India and Singapore and has not examined as to which of the provisions is beneficial to the assessee. It has been held by various courts that where there is a DTAA between India and the country in which the other transacting company is located and there is a variance between the provisions of the DTAA and the Indian Income-tax Act, then the provisions which are beneficial to the assessee are to be applied. As regards the appeal before the Commissioner (Appeals), it was found that the Commissioner (Appeals) has only gone on the premise that mention of the word 'design' in the invoice proved that the holding company has provided designs to the assessee and therefore, it satisfies the phrase of 'make available' in the definition of 'Fees for Technical Services' in the treaty between India and Singapore. The assessee has filed documents before the instant court to claim that no services relating to 'design' were rendered by the holding company to the assessee. All these documents need verification by the Assessing Officer. Further, the additional grounds raised by the assessee are also legal grounds which need adjudication on the basis of facts on record. No facts are available before instant court to come to a conclusion as to whether the payment is reimbursement of expenses or payment for services rendered by the holding company. As regards the applicability of TDS provisions only on payment basis also, no facts are available on record. In view of the same, the issue needs re-consideration by the Assessing Officer in the light of the details available in the records of the Assessing Officer as well as those filed before instant court and the judicial precedents on the issue. The issue is, therefore, set aside to the file of the Assessing Officer with a direction to examine the applicability of the definition of 'Fees for Technical Services' under the DTAA between India and Singapore and apply the same in accordance with law. The Assessing Officer shall also consider the additional grounds of appeal raised by the assessee as well as the additional evidence filed by the assessee and decide the issue in accordance with law. Needless to mention that the assessee shall be given a fair opportunity of hearing.[Para 6]

	■ 
	 
	In the result, the assessee's appeal is allowed for statistical purposes.[Para 7]


CASES REFERRED TO
 
DIT (International Taxation) v. Sun Microsystems India (P.) Ltd. [2014] 48 taxmann.com 93 (Kar.) (para 4), Kalyani Steels Ltd. & Mukund Ltd.  [IT Appeal Nos. 861 & 862 (Bang.) of 2011] (para 4) CIT v. Expeditors International (India) (P.) Ltd. [2012] 24 taxmann.com 76/209 Taxman 18 (Delhi) (para 4).
D.S. Vivek, CA  for the Appellant. N. Balakrishnan, JCIT  for the Respondent.
ORDER
 
P. Madhavi Devi, Judicial Member - This is an appeal filed by the assessee against the order of the CIT(A)-III, Bangalore, dated 26-3-2012 for the assessment year 2008-09. The assessee is aggrieved by the order of the CIT(A) in confirming the order of the Assessing Officer (AO) holding that the assessee is liable to make TDS before making payment to the non-resident holding company and thus invoking the provisions of sec.40(a)(i) (sic) of the Income-tax Act, 1961 [hereinafter referred to as 'the Act'].
2. Brief facts of the case are that the assessee-company is engaged in the business of manufacturing and installation of structural glazing works in India. It entered into a separate management services agreement with its holding company on 7-1-2008 for the purpose of receiving advice on various matters of strategic and operational importance through phone calls or in personal meetings. During the relevant previous year, the assessee made a total payment of Rs.1,69,90,080/- to its holding company out of which a sum of Rs.71,43,829/- was towards management fee as per the agreement and it was paid without deduction of tax at source. The AO was of the opinion that the payment was towards 'Fees for Technical Services' under the Income-tax Act and assessee was required to deduct tax at source before making the payment and since the assessee failed to deduct tax, he therefore, invoked the provisions of section 40(a)(i) and raised a demand of Rs.48,78,270/- after considering the interest payment also.
3. Aggrieved by the order of the AO, the assessee preferred an appeal before the CIT(A) stating that the services received by the assessee from its holding company is not 'Fees for Technical Services' as per the DTAA between India and Singapore and therefore TDS was not required and the provisions of section 40(a)(i) are not attracted. However, the CIT(A) upheld the order of the AO holding that the management fee is 'Fees for Technical Services' even as per the DTAA between India and Singapore. Aggrieved, the assessee is in second appeal before us.
4. The learned counsel for the assessee Shri D.S.Vivek, while reiterating the submissions made by the assessee before the authorities below, submitted that as per the management fee agreement between the assessee and its holding company at Singapore, only management services were rendered and they did not fall under the category of 'Fees for Technical Services' under the DTAA between India and Singapore and therefore no TDS was made. He submitted that the AO has only invoked the provisions of sec.9(1)(vii) of the IT Act to hold that even 'management services' come under the category of 'fee of technical services' and TDS was liable to be made. He submitted that where there is a treaty between India and the country in which the non-resident transacting company is located, the treaty provisions also have to be considered and the beneficial provision has to be applied. He submitted that as per the treaty between India and Singapore, services would fall within the definition of 'Fees for Technical Services' only if the services rendered 'made available' the technology. On the meaning and purport of the term 'made available' which is not defined under the Act, but is interpreted as occurring in India-US treaty in various judicial precedents, the learned counsel for the assessee placed reliance upon the decision of the jurisdictional High Court in ITA No.35/2010 dated 2-6-2014 in the case of DIT (International Taxation) v. Sun Microsystems India (P.) Ltd. [2014] 48 taxmann.com 93 (Kar.) wherein similar provision has been interpreted and it has been held that no TDS was required to be made where the technology or technological services are not 'made available' to the recipient of the services. He submitted that the assessee has raised a ground of appeal on the DTAA provisions being applicable to the assessee before the CIT(A). He submitted that the CIT(A) has though agreed that DTAA provisions are applicable, he has considered one of the copies of the invoices filed by the assessee wherein there was mention of 'design' which has then been struck off and based on the 'struck off' portion he has come to the conclusion that the holding company was providing designs to the assessee and therefore it was 'making available' the technological services and therefore the services fall under the category of 'Fees for Technical Services' even as per the DTAA between India and Singapore. The learned counsel for the assessee has further drawn our attention to the copy of the agreement between the assessee-company and the holding company at Singapore to demonstrate that none of the services rendered or agreed to be rendered were technical services and no technology was being made available to the assessee. During the course of hearing, the learned counsel for the assessee has also filed additional evidence in the form of a letter from Singapore company to state that no designs were supplied to the assessee-company and that only management services were rendered. An affidavit was also filed in support of this contention. The assessee has sought admission of additional evidence and consideration thereof as it goes to the root of the matter. He submitted that mention of 'design' in the invoice was only an inadvertent mistake committed by adopting 'copy and paste' options in the computer while making the bill. Further, the assessee has also raised additional grounds of appeal stating that the payments made were nothing but reimbursement of expenses incurred by the company at Singapore and allocated to India and other companies in the group and therefore no TDS was liable to be made. In support of this contention, the learned counsel for the assessee has placed reliance upon the decision of the Tribunal at Bangalore in IT Appeal Nos.861 & 862 (Bang) of 2011 in the case of Kalyani Steels Ltd. & Mukund Ltd,.  and the decision of the Hon'ble Delhi High Court in the case of CIT v. Expeditors International (India) (P.) Ltd. [2012] 24 taxmann.com 76/209 Taxman 18. He submitted that these grounds were not raised before the CIT(A) initially as in the view of the assessee the case had substantial merit for non-applicability of TDS u/s 195 of the Act on the grounds already raised but post filing of appeal, the case has evolved as there were various judicial decisions providing clarity on the issue of applicability of TDS u/s 195 of the Act and therefore, the additional grounds are raised at this stage. It is also submitted that these grounds are legal grounds and therefore need to be admitted and adjudicated by this Tribunal. The assessee has taken another additional ground that TDS is applicable only on payment basis and as it was only a book entry and payment was not made to the holding company, no TDS was liable to be made.
5. The learned Departmental Representative, however, supported the orders of the authorities below and submitted that the assessee has been taking different stands before each of the authorities below. He submitted that the assessee has filed a copy of the Agreement between the assessee and the holding company and its group company at Italy before the CIT(A) whereas before this Tribunal, the assessee has filed a copy of the agreement between the assessee and its holding company at Singapore. He submitted that the additional grounds of appeal raised by the assessee also need verification of facts by the AO and therefore they should not be admitted. As regards the assessee's claim that the word 'design' mentioned in invoice was an inadvertent mistake, he submitted that the additional evidence filed before us is subsequent to the assessment proceedings and therefore cannot be relied upon and should not be admitted.
6. Having heard both the parties and having considered the rival contentions, we find that the AO has only considered the applicability of the definition of the term 'Fees for Technical Services' u/s 9(1)(vii) of the Income-tax Act and has not considered the applicability of the definition of 'Fees for Technical Services' under the DTAA between India and Singapore and has not examined as to which of the provisions is beneficial to the assessee. It has been held by various courts that where there is a DTAA between India and the country in which the other transacting company is located and there is a variance between the provisions of the DTAA and the Indian Income-tax Act, then the provisions which are beneficial to the assessee are to be applied. As regards the appeal before the CIT(A), we find that the CIT(A) has only gone on the premise that mention of the word 'design' in the invoice proved that the holding company has provided designs to the assessee and therefore, it satisfies the phrase of 'make available' in the definition of 'Fees for Technical Services' in the treaty between India and Singapore. Before us, the assessee has filed documents to claim that no services relating to 'design' were rendered by the holding company to the assessee. In our opinion, all these documents need verification by the AO. Further, the additional grounds raised by the assessee are also legal grounds which need adjudication on the basis of facts on record. Before us, no facts are available to come to a conclusion as to whether the payment is reimbursement of expenses or payment for services rendered by the holding company. As regards the applicability of TDS provisions only on payment basis also, we find that no facts are available on record. In view of the same, we are of the opinion that the issue needs re-consideration by the AO in the light of the details available in the records of the AO as well as those filed before us and the judicial precedents on the issue. The issue is, therefore, set aside to the file of the AO with a direction to examine the applicability of the definition of 'Fees for Technical Services' under the DTAA between India and Singapore and apply the same in accordance with law. The AO shall also consider the additional grounds of appeal raised by the assessee as well as the additional evidence filed by the assessee before us and decide the issue in accordance with law. Needless to mention that the assessee shall be given a fair opportunity of hearing.
7. In the result, the assessee's appeal is allowed for statistical purposes.
JYOTI 

*In favour of assessee/Matter remanded.
IT: Where disallowance of carry forward of long-term capital losses was on technical ground and not on account of concealment of particulars of income, penalty under section 271(1)(c) would not be levied
■■■
[2015] 53 taxmann.com 309 (Delhi - Trib.) 
IN THE ITAT DELHI BENCH 'B'
Century Metal Recycling (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle 3(1)*
G.D. AGRAWAL, VICE PRESIDENT 
AND H.S. SIDHU, JUDICIAL MEMBER 
IT APPEAL NO. 3212 (DELHI) OF 2014
[ASSESSMENT YEAR 2007-08] 
SEPTEMBER  5, 2014 
Section 271(1)(c), read with section 79, of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of wrong claim, effect of) - Assessment year 2007-08 - Assessee's return for relevant assessment year was accepted as correct, but Assessing Officer disallowed carry forward of capital loss of certain amount under section 79 on ground that there was a change in majority shareholding of company in previous year - Whether disallowance of carry forward was on technical ground and not on account of concealment of any particulars of income and, therefore, no penalty could be levied under section 271(1)(c) - Held, yes [Paras 14 & 15] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee's return for relevant assessment year was accepted as correct, but the Assessing Officer disallowed carry forward loss of certain amount under section 79 on the ground that there was a change in majority shareholding of the company in the previous year relevant to the assessment year under consideration.

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the disallowance.

	■ 
	 
	Subsequently, the Assessing Officer levied penalty against the assessee under section 271(1)(c), which was also upheld by the Commissioner (Appeals).

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	There is no mention in the assessment order passed by the Assessing Officer that the assessee had furnished any inaccurate particulars of income or had made any wrong claim of carry forward of long-term capital loss. On the contrary, the Assessing Officer had observed that even though the assessee was otherwise entitled to the carry forward of the long-term capital loss, but since there was a change in the majority shareholding in the previous year relevant to the assessment year in question, the loss related to the previous year was disallowed to be carry forward under the provision of section 79. Thus, the disallowance of carry forward of the long-term capital loss was on technical ground and not on account of any concealment of any particulars of income. [Para 14]

	■ 
	 
	Section 271(1)(c) postulates imposition of penalty for furnishing of inaccurate particulars and concealment of income. On the facts and circumstances of this case the assessee's conduct cannot be said to be contumacious so as to warrant levy of penalty. [Para 15]


CASE REVIEW
 
CIT v. Reliance Petro Products (P.) Ltd. [2010] 322 ITR 158 (SC) (para 16) and Hindustan Steel Ltd. v. State of Orissa [1972] 83 ITR 26 (SC) (para 17) followed.
CASES REFERRED TO
 
Mak Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC) (para 6.2), CIT v. Reliance Petro Products (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 (SC) (para 6.3), UOI v. Dharmendra Textiles [2007] 295 ITR 244/[2008] 166 Taxman 65 (SC) (para 6.5), Dilip N. Sheroff v. Jt. CIT [2007] 291 ITR 519/161 Taxman 218 (SC) (para 6.6) and Hindustan Steel Ltd.  v. State of Orissa [1972] 83 ITR 26 (SC) (para 7.3).
G.S. Agarwal, Chairman and Deepak Goel, CA,  for the Appellant. Ms. Sudha Kumari, CIT (DR)  for the Respondent. 
ORDER
 
H.S. Sidhu, Judicial Member - This appeal by the Assessee is directed against the order of the Ld. Commissioner of Income Tax (Appeals)-VI, New Delhi dated 25.4.2014 pertaining to assessment year 2007-08.
2. The assessee has raised so many grounds challenging the order of the Ld. Commissioner of Income Tax (A) dated 25.4.2014 wherein he has confirmed the penalty of Rs. 8,05,000/- levied u/s. 271(1)(c) of the I.T. Act imposed by the AO.
3. In this case the assessment order u/s. 143(3) of the I.T. Act, 1961 was passed for the asstt. year 2007-08 on 24.12.2009. The return filed by the assessee was accepted as correct and the assessment order was passed on the returned income. The AO, however, disallowed carry forward loss of Rs. 23,09,722/- u/s. 79 of the Act on the ground that there was a change in majority shareholding of the company in the previous year relevant to the assessment year under consideration. The capital loss though was sought to the carried forward to subsequent years against Capital Gain whenever accruing or arising but there was no impact on the returned or assessed income determined by the Assessing Officer. The assessee filed an appeal before the CIT(A)-I, New Delhi against the so called disallowance of carry forward loss at such later date as per claim in terms of Income Tax Act, 1961, which was dismissed by the appellate authority vide order dated 9.2.2012 disagreeing with the assessee. After receiving the order passed by the appellate authority dated 9.2.2012, the assessee did not carry forward the said capital loss of Rs. 23,90,722/-in the return filed for A.Y. 20012-13. The AO passed the order dated 21.3.2013 levying penalty of Rs. 8,05,000/- against the assessee under section 271(1)(c).
4. Against the above Penalty Order dated 21.3.2013 passed by the Assessing Officer, assessee appealed before the Ld. First Appellate Authority, who vide impugned order dated 25.4.2014 upheld the penalty of Rs. 8,05,000/-.
5. Against the above order of the Ld. CIT(A) dated 25.4.2014, assessee is in appeal before us.
6. We have heard both the counsel and perused the orders passed by the Revenue authorities alongwith documentary evidences filed by the assessee.
6.1 Ld. Counsel of the assessee in support of his contention raised through various detailed grounds mentioned in the Appeal before the Tribunal submitted that the Ld. CIT(A) has failed and neglected to take any cognizance that the AO had passed the ex-parte order in gross violation of the principles of natural justice, without issuing any show cause notice for imposition of penalty for AY 2007-08 and without giving any opportunity of hearing to the assessee. He also submitted that Ld. Commissioner (Appeal VI) has wrongly mentioned in the impugned order that an earlier penalty notice dated 24/12/2009 was issued to the assessee, whereas no penalty notice dated 24/12/2009 was issued nor the same has been placed on record. It was also submitted that the Ld. CIT(A) has also wrongly noted that a show cause notice dated 13/3/2013 was for A.Y. 2007-08 issued fixing the date of hearing as 18/3/2013. As already stated above, the show cause notice dated 13/3/2013 was for AY 2009-10 and not for AY 2007-08. He also submitted that the finding of the CIT(A) that the AO afforded sufficient opportunity to the assessee is thus perverse and without any basis whatsoever. We find that Ld. Counsel of the assessee has stated that the Ld. CIT(A) has given a wrong and perverse finding that the appellant had concealed income and furnished inaccurate record of income in respect of the addition of Rs.23,90,722/- made to the returned income of the assessee. It was also submitted by the assessee that the Ld. CIT(A) failed to notice that the present case was not a case of concealment of particulars of income nor a case of furnishing inaccurate particulars of income as the return filed by the appellant was accepted by AO. It was also not a case of addition of Rs.23,90,722/- to the returned income of the appellant as no addition to the returned income was made by the AO. It was simply a case of carry forward of Long Term Capital Loss, which claim was ultimately given up by the assessee. It was also the contention of the assessee's case is that no prejudice whatsoever has been caused to the revenue by disallowance of carry forward loss of Rs. 23,90,722/- in as much as the said loss was not adjusted against any taxable gain. Without any loss to the revenue, no penalty can be imposed. If at all any loss has been caused, It is to the assessee as the assessee has been deprived of setting off the loss against future taxable gains. It is undisputed that the AO disallowed the claim of the appellant for carry forward of long term capital loss U/s 79 of IT Act on the basis that the majority share holding had undergone a change in the previous year relevant to AY in question, which is apparent from the following observation of the AO:—
"According to Section 79, where a change in the majority shareholding has taken place in the previous year, in case of a company, not being a company in which the public is substantially interested, no loss incurred in any year prior to the previous year shall be carried forward and set off against the income of the previous year unless on the last day of the previous year the shares of the company carrying not less than 51 % of the voting share was beneficially held by the person who beneficially held shares of the company carrying not less than 51 % of the voting power ,?n the last day of the year or years in which the loss was incurred. Hence the assessee is not entitled to carry forward the loss of Rs. 23,90,722/-."
6.2 Ld. Counsel for the assessee further stated that the carry forward of long term capital loss or A Y 2005-06 and 2006-07 had been duly accepted as correct as per returns filed and assessment orders passed by the AO in the relevant years. In the assessment year 2006-07 the AO specifically mentioned that carry forward of long term capital loss is allowed. It was also mentioned that that there is no mention in the assessment order passed by the AO for A Y 2007-08 that the appellant had furnished any inaccurate particulars of income or had made any wrong claim of carry forward of long term capital loss. On the contrary, the AO had observed that even though the appellant was otherwise entitled to the carry forward of the long term capital loss, but since there was a change in the majority share holding in the previous year relevant to the assessment year in question, therefore, the loss related to the previous year was disallowed to be carried forward under the provision of Section 79. Thus, the disallowance of carry forward of the long term capital loss was on technical ground and not on account of any concealment of any particular of income. In the case of Mak Data (P.) Ltd. v. CIT [2013] 358 ITR 593/38 taxmann.com 448 (SC) the Hon'ble Supreme Court while considering the Explanation to Section 271(1) held as under:—
"The question would be whether the assessee had offered an explanation to Section 271(1) raises a presumption of concealment, when a difference is noticed by the Assessing Officer between the reported and assessed income. The burden is than on the assessee to show otherwise, by cogent and reliable evidence and when the initial onus placed by the explanation, has been discharged by the assessee, the onus shifts on the revenue to show that amount in question is constituted their income and not otherwise. Factually we find that onus cast upon the assessee has been discharged by giving a cogent and reliable explanation. Therefore if the department did not agree with the explanation, the onus was on the department to prove that there was concealment of particulars of Income or furnishing of inaccurate particulars of income. In the instant case such onus was shifted on the department has not been discharged."
6.3 Ld. Counsel of the assessee submitted that the present case is fully covered by the ratio laid down by the Hon'ble Supreme Court in the case of CIT v. Reliance Petro Products (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 as under:
"A mere making of the claim, which is not sustainable in law, by itself, will not amount to furnishing inaccurate particulars regarding the income of the assessee. Such claim made in the Return cannot amount to the inaccurate particulars. Merely because the assessee had claimed the expenditure, which claim was not accepted or was not acceptable to the Revenue, that by itself would not, in our opinion, attract the penalty under s. 271(1)(c). If we accept the contention of the Revenue then in case of every Return where the claim made is not accepted by AD for any reason, the assessee will invite penalty under s. 271 (1)(c). That is clearly not the intendment of the legislature."
6.4 Ld. Counsel of the assessee has further submitted that the law laid down by the Hon'ble Supreme Court in the aforesaid cases has been followed in the following further cases the facts of which are similar to the present case:—
	a. 
	 
	Commissioner of Income tax-14 (Mumbai) and Nalin P. Shah (HUF), Nalin P. Shah and Manan P. Shah Bombay High Court (Income Tax Appeal (Lod) No. 49 of 2013).

	b. 
	 
	Rubber Udyog Vikas (P) Ltd. v. Assistant Commissioner of Income Tax, ITAT, Delhi 'F' Bench Vimal Gandhi, President and RC Sharma, AM ITA No. 4435/Del/2009; Asst. Year 1994-95 order dated 31.3.2010 (2011) 10 ITR (Trib) 418 (Del.)

	
	 
	In Nalin P. Shah (HUF) case, the respondent-assessee had declared long term capital loss of Rs.4.39 crores which were inclusive of loss incurred on the sale of US 64 units. The assessing officer disallowed the loss on sale US 64 units on the ground that where income from particular source was exempt from tax then the loss from such source could not be set off from another source under the same head of income. In view of the above, the assessing officer also initiated penalty proceedings and imposed penalty under Section 271(1)(c) of the income Tax Act, 1961. In appeal, CIT (A) upheld the order of assessing officer levying penalty.

	
	 
	On further appeal, the Tribunal held that the respondent-assessee had in its return of income disclosed all details about the sale of US 64 units, the loss and resultant carry forward. The Tribunal held that from the aforesaid facts at the highest it can be said that the claim of the assessee was not sustainable in law but there was no furnishing of inaccurate particulars or concealment of income on the part of the respondent-assessee. Thus, the from return filed by the respondent-assessee. penalty was set aside, relying upon the Apex Court judgement (Supra) in the matter of CIT vs. Reliance Petroproducts Pvt. Ltd.

	
	 
	In the Rubber Udhyog Vikas Pvt. Ltd. Case assessee claimed set off of brought forward business loss against the income under the head capital gains. The AO declined the claim of set off as not permissible under s. 71/72 of the IT Act. The AO also levied penalty under s. 271(1)(c). Against the order of AO, the assessee filed appeal before the CIT(A) who deleted the penalty. The order of CIT(A) for cancelling the penalty was upheld by the Tribunal. The Revenue carried the matter to the High Court which remanded the case back to the Tribunal for deciding the imposition of penalty on merits. The Tribunal held that assessee had disclosed all the particulars relating to his income and claim of set off of business loss against the capital gain, There was a bona fide disclosure of all the particulars and mere denial of assessee's claim of set off will not attract the penal provisions as contained under s. 71(1)(c). The Tribunal placed reliance on the recent decision of Hon'ble Supreme Court in the case of CIT v. Reliance Petroproducts (P) Ltd. (Supra).


6.5 It was the contention of the Ld. Counsel of the assessee that the Ld. CIT(A) has wrongly relied on the case of UOI v. Dharmendra Textiles [2007] 295 ITR 244/[2008] 166 Taxman 65 (SC) as the said case was under Central Excise.
6.6 It was also submitted that Ld. CIT(A) wrongly did not apply the ratio of the law laid down in the Reliance Petroproducts  case (supra) on the basis of the Dilip N. Shroff v. Jt. CIT [2007] 291 ITR 519/161 Taxman 218 (SC) and Dharmendra Textile's case as the said cases are not applicable to the facts and circumstances of the present case. He also pointed out that Ld. CIT(A) has not referred to any case wherein penalty under section 271(1)(c) has been held to be justified simply on the basis that the assessee had made a wrong claim of carry forward of Long Term Capital Loss where the same has been disallowed on the technical ground, even though it was found to be admissible on merits, as in the present case. Lastly, it was the prayer of the Ld. Counsel of the assessee that in order to prevent irreparable loss and injury to assessee, the order passed by the Ld. CIT(A)-VI, New Delhi dated 25.4.2014 may be set aside.
6.7 Ld. Departmental Representative controverted the arguments advanced by the Ld. Counsel of the assessee and she relied upon the order of Ld. CIT(A).
7. We find that the contention of the assessee is correct that the carry forward of long term capital loss for A Y 2005-06 and 2006-07 had been duly accepted as correct as per returns filed and assessment orders passed by the AO in the relevant years. In the assessment year 2006-07 the AO specifically mentioned that carry forward of long term capital loss is allowed. It was also mentioned that that there is no mention in the assessment order passed by the AO for A Y 2007-08 that the assessee had furnished any inaccurate particulars of income or had made any wrong claim of carry forward of long term capital loss. On the contrary, the AO had observed that even though the appellant was otherwise entitled to the carry forward of the long term capital loss, but since there was a change in the majority share holding in the previous year relevant to the assessment year in question, therefore, the loss related to the previous year was disallowed to be carried forward under the provision of Section 79. Thus, the disallowance of carry forward of the long term capital loss was on technical ground and not on account of any concealment of any particular of income and has rightly referred the case of Mak Data (P.) Ltd. (supra) wherin the Hon'ble Supreme Court while considering the Explanation to Section 271(1) held as under:—
"The question would be whether the assessee had offered an explanation to Section 271(1) raises a presumption of concealment, when a difference is noticed by the Assessing Officer between the reported and assessed income. The burden is than on the assessee to show otherwise, by cogent and reliable evidence and when the initial onus placed by the explanation, has been discharged by the assessee, the onus shifts on the revenue to show that amount in question is constituted their income and not otherwise. Factually we find that onus cast upon the assessee has been discharged by giving a cogent and reliable explanation. Therefore if the department did not agree with the explanation, the onus was on the department to prove that there was concealment of particulars of Income or furnishing of inaccurate particulars of income. In the instant case such onus was shifted on the department has not been discharged."
7.1 We also find that section 271(1)(c) postulates imposition of penalty for furnishing of inaccurate particulars and concealment of income. On the facts and circumstances of this case the assessee's conduct cannot be said to be contumacious so as to warrant levy of penalty.
7.2 In this regard, we find that assessee's counsel reliance from the Hon'ble Apex Court decision in the case of Reliance Petro Products Ltd. squarely applicable in the present case of the assessee. In this case vide order dated 17.3.2010 it has been held that the law laid down in the Dilip N. Shroff (supra) as to the meaning of word 'concealment' and 'inaccurate' continues to be a good law because what was overruled in the Dharmender Textile case was only that part in Dilip Sheroff case where it was held that mensrea was a essential requirement of penalty u/s 271(1)(c). The Hon'ble Apex Court also observed that if the contention of the revenue is accepted then in case of every return where the claim is not accepted by the Assessing Officer for any reason, the assessee will invite the penalty u/s 271(1)(c). This is clearly not the intendment of legislature.
7.3 We place reliance from the Apex Court decision rendered by a larger Bench comprising of three of their Lordships in the case of Hindustan Steel v. State of Orissa [1972] 83 ITR 26 (SC) wherein it was held that:—
"An order imposing penalty for failure to carry out a statutory obligation is the result of a quasi-criminal proceedings, and penalty will not ordinarily be imposed unless the party obliged either acted deliberately in defiance of law or was guilty of conduct contumacious or dishonest, or acted in conscious disregard of its obligation. Penalty will not also be imposed merely because it is lawful to do so. Whether penalty should be imposed for failure to perform a statutory obligation is a matter of discretion of the authority to be exercised judicially and on a consideration of all the relevant circumstances. Even if a minimum penalty is prescribed, the authority competent to impose the penalty will be justified in refusing to impose penalty, when there is a technical or venial breach of the provisions of the Act, or where the breach flows from a bonafide belief that the offender is not liable to act in the manner prescribed by the statute."
8. In the background of the aforesaid discussions and precedents, we find that the levy of penalty in this case is not justified. Accordingly, we set aside the orders of the authorities below and delete the levy of penalty.
9. In the result, the appeal filed by the Assessee stands allowed.
VARSHA 

*In favour of assessee.
IT: Though possibility of involvement of personal expenditure in foreign travelling expenses of directors could not be ruled out, disallowance, even if made on estimate basis, should be a fair and justifiable estimate considering surrounding circumstances
IT: Payment to hotel for boarding does not fall under section 194C
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I. Section 37(1) of the Income-tax Act, 1961 - Business Expenditure - Allowability of (Travelling expenses) - Assessment year 2008-09 - Assessee-company engaged in business of dealing in farm equipments, machinery, spares, wind power generation, etc., had debited certain amount towards director foreign travelling expenses - Assessing Officer disallowed said amount on ground that assessee failed to submit necessary details - On appeal, Commissioner (Appeals) restricted disallowance to 50 per cent of total expenditure - Whether though possibility of involvement of personal expenditure in travelling could not be ruled out, disallowance, even if made on estimate bases, should be a fair and justifiable estimate and on facts disallowance of 25 per cent of travelling expenses would meet ends of justice - Held, yes [Para 7][Partly in favour of assessee] 
II. Section 194C of the Income-tax Act, 1961 - Deduction of tax at source - Payment to contractors (Hotel expenses) - Assessment year 2008-09 - Whether payment to a hotel for boarding does not fall within ambit of work under section 194C - Held, yes [Para 10][In favour of assessee] 
FACTS-I
 
	■ 
	 
	The assessee-company engaged in the business of dealing in farm equipments, machinery, spares, wind power generation, etc., had debited certain amount towards directors' foreign travelling expenses.

	■ 
	 
	The Assessing Officer confronted the assessee to submit the supporting vouchers and other evidence of these expenditure which the assessee failed to submit. Therefore, the Assessing Officer disallowed the total claim.

	■ 
	 
	On appeal, the Commissioner (Appeals) concurred with the conclusions of the Assessing Officer that amount under travelling expenditure was not wholly incurred for the purpose of business visit. He, however, confirmed the disallowance of 50 per cent of the expenditure on an estimated basis.

	■ 
	 
	On second appeal:


HELD-I
 
	■ 
	 
	In order to claim any expenditure incurred for the purpose of the business, an assessee has to demonstrate that the expenses were laid down wholly and exclusively for the purpose of the business only. The expression "wholly" denotes the quantum of expenditure, whereas "exclusively" denotes the purpose. Both these conditions should be fulfilled before claiming the expenditure. The details of expenses are available in the account, but whether these were incurred wholly for the purpose of the business or not, the supporting evidence was not produced. [Para 6]

	■ 
	 
	The import of machinery was not disputed by the Assessing Officer. The visits of the directors were also not disputed. The dispute is whether these visits were exclusively for the purpose of business or they were pleasure trips. Therefore, possibility of involvement of personal expenditure in the travelling expenses cannot be ruled out. However, the involvement of personal expediture could not be to the magintude of 50 per cent. The disallowance, even if made on estimate basis, should be a fair and justifiable estimate considering the surrounding circumstances. Ends of justice would meet, if such disallowance is restricted to the extent of 25 per cent of the total expenditure. [Para 7]


FACTS-II
 
	■ 
	 
	The assessee had incurred expenditure for convening a meeting of dealers.

	■ 
	 
	The Assessing Officer was of opinion that the assessee had taken services of an event organiser and, therefore, it should have deducted TDS under section 194C. He, therefore, disallowed the expenses.

	■ 
	 
	On appeal, the Commissioner (Appeals) did not give any relief to the assessee.

	■ 
	 
	On second appeal:


HELD-II
 
	■ 
	 
	the Explanation attached to section 194C provides the definition of work, In this definition payment to a hotel for boarding does not fall within the ambit of work. The assessee has not hired services of any event organiser. It simply booked the hotel for boarding. The hotel did not work on behalf of the assessee as a contractor. Otherwise every guest whosoever stay in a hotel ought to have deducted TDS while making booking or staying in it. The Bombay High Court has considered this issue in the case of East India Hotels Ltd. v. CBDT [2010] 320 ITR 526/[2009] 179 Taxman 17 (Bom.). The Court held that section 194C is not applicable for payments made by the customer to the hotel. [Para 10]

	■ 
	 
	Following the decision of the Bombay High Court, the disallowance made by the Assessing Officer is deleted [Para 11]


CASE REVIEW-II
 
East India Hotels Ltd. v. CBDT [2010] 320 ITR 526/[2009] 179 Taxman 17 (Bom.) (para 11) followed.
CASES REFERRED TO
 
East India Hotels Ltd. v. CBDT [2010] 320 ITR 526/[2009] 179 Taxman 17 (Bom.) (para 10).
H.R. Suresh, Chartered Accountant  for the Appellant. Dr. K. Shankar Prasad, Departmental Representative  for the Respondent.
ORDER
 
Rajpal Yadav, Judicial Member - The assessee is in appeal before us against the order of the learned Commissioner of Income-tax (Appeals) dated September 20, 2012 passed for the assessment year 2008-09. The grounds of appeal taken by the assessee are not in consonance with rule 8 of the Income-tax (Appellate Tribunal) Rules, 1963, and they are descriptive and argumentative in nature. The assessee has taken eight grounds of appeal, but its grievance revolves around two issues namely :
	(a)
	 
	Disallowance of Rs. 8,71,524 out of travelling expenditure.

	(b)
	 
	Disallowance of Rs. 4,84,147 out of sale promotion expenses.


2. The brief facts of the case are that the assessee is a company engaged in the business of dealing farm equipment, machinery, spares, wind power generation etc. It has filed its return of income on October 18, 2007 declaring total income of Rs. 42,82,050. The case of the assessee was selected for scrutiny assessment and notice under section 143(2) was issued and served upon the assessee. According to the Assessing Officer, twelve opportunities of hearing were granted to the assessee. On an analysis of the accounts, it revealed to the Assessing Officer that the assessee had debited an amount of Rs. 22,19,188 towards directors' travelling expenses. Out of this amount, a sum of Rs. 17,43,047 was incurred on the foreign travel of four Directors. The learned Assessing Officer analysed the details as under : 
	 
	Rs

	Mr. Vasudevamurthy, S. A. (U. K, Frankfurt, Italy)
	4,59,622

	Mr. Sundresh S. A. (South Africa)
	4,37,096

	Mr. Chandra Mohan S. A. (Japan)
	1,29,624

	Mr. Gopala Krishna, SA (China, Taiwan, Singapore, Hongkong, Malaysia, U. K., Bangkok, Japan)
	7,16,704

	Total
	17,43,047


3. He confronted the assessee to submit the supporting vouchers and other evidence of these expenditure. According to the Assessing Officer the assessee failed to submit necessary details, therefore, he disallowed the total claim. The brief findings of the Assessing Officer read as under :
"6.3 In response to the above, the assessee-company has not been able to substantiate the above amount of Rs. 17,43,046 with documents and evidence including bills, vouchers, names and address of entities who were met and nature of business transaction from the same.
6.4 Therefore, an amount of Rs. 17,43,046 is disallowed and added back to the total income of the assessee-company".
4. On appeal, the learned Commissioner of Income-tax (Appeals) concurred with the conclusions of the Assessing Officer that the amount under travelling expenditure was not wholly incurred for the purpose of the visit. The learned first appellate authority has confirmed the disallowance of 50 per cent. of the expenditure on an estimated basis by recording the following findings :
"6.2 On an examination of the ledger account, I find that in respect of the foreign tours, while the hotel bills and ticket expenses are reflected in the vouchers, the purpose of the tours and the expediency thereof are not established on a tour-wise basis. For example, Sri Vasudeva Murthy travelled extensively in Europe and UK for 15 days from September 6, 2007-September 21, 2007 and likewise the ledger account reveal extensive payments made to the directors in cash and in the form of air tickets. However, I have to note that the expediency of these trips is not established before me, apart from submission of some copies of bills from foreign hotels. The appellant's only general defence is that it imports goods from Italy, China and 'other European countries'. On a conspectus of the issue, I am of the view that the expenses have not been fully justified, though the claim of having made certain trips on account of business expediency is generally acceptable, if evidence is adduced. In view of the facts of the case, I feel that only 50 per cent. of the expenditure of Rs. 17,43,047 can be fairly allowed in the absence of justification for incurrence of the same for business purposes. Accordingly, an amount of Rs. 8,71,024 is deleted and the balance is sustained."
5. Learned counsel for the assessee submitted that the assessee used to import farm equipments from these nations and therefore, its directors had to undertake journeys. The expenses were incurred for the purpose of the business visit and no disallowance ought to have been made. On the other hand, the learned Departmental representative relied upon the order of the Assessing Officer.
6. We have duly considered the rival contentions and gone through the record carefully. In order to claim any expenditure incurred for the purpose of the business, an assessee has to demonstrate that the expenses were laid down wholly and exclusively for the purpose of the business only. The expression "wholly" denotes the quantum of expenditure, whereas "exclusively" denotes the purpose. Both these conditions should be fulfilled before claiming the expenditure. The details of expenses are available in the account, but whether these were incurred wholly for the purpose of the business or not, the supporting evidence was not produced. The learned Commissioner of Income-tax (Appeals) has observed that it cannot be construed that total expenses were not incurred for the purpose of business. Therefore, on an estimate basis, she has upheld disallowance up to 50 per cent. of the claim.
7. On due consideration of these facts, we are of the view that import of machinery was not disputed by the Assessing Officer. The visits of the directors were also not disputed. The dispute is whether these visits were exclusively for the purpose of business or they were pleasure trips. Therefore, possibility of involvement of personal expenditure in the travelling expenses cannot be ruled out. However, the involvement of personal expenditure could not be to the magnitude of 50 per cent. The disallowance, even if made on estimate basis, should be a fair and justifiable estimate considering the surrounding circumstances. In our opinion, ends of justice would met, if such disallowance is restricted to the extent of 25 per cent. of the total expenditure of Rs. 17,43,047.
8. In the second fold of grievance, the assessee has pleaded that it had incurred expenditure for convening a meeting of dealers. The Assessing Officer was of the opinion that the assessee had taken services of an event organiser and therefore, it should have deducted the TDS. He disallowed the expenses. Brief finding recorded by the Assessing Officer in this connection read as under :
"12. Non-deduction of tax at source
12.1 The assessee-company has debited an amount of Rs. 4,84,147 towards the following :
	 
	Eagletone golf resorts
	Sales promotion
	Rs. 3,29,519

	 
	F. S. Events and Services
	Sales promotion 
	Rs. 69,776

	 
	Fashion point
	Advertisement
	Rs. 84,852

	 
	Total turnover
	
	Rs. 4,84,147


12.2 On further verification, it was ascertained that the assessee-company has not deducted tax at source for the above amount of Rs.4,84,147.
12.3 In accordance to the provisions of the Income-tax Act, 1961, the assessee-company making any payment shall at the time of credit of such income to the account or at the time of payment thereof in cash or by issue of cheque or draft or by any other mode, whichever is earlier, deduct income-tax thereon at the rate applicable.
12.4 When the above issue was brought to the notice of aurhorised representative the authorised representative could not substantiate the reason for the same.
12.5 Therefore, an amount of Rs. 4,84,147 is added back to the total income of the assessee-company.
Thus, the addition under this head is Rs. 4,84,147."
9. On appeal, the learned Commissioner of Income-tax (Appeals) did not give any relief to the assessee. Learned counsel for the assessee submitted that the assessee has not availed of services of any event organiser. It simply booked the hotel and also arranged other items food, etc., from outside. On the other hand, the learned Departmental representative submitted that TDS ought to have been deducted by the assessee.
10. We have duly considered the rival contentions and gone through the record carefully. Section 194C of the Income-tax Act provide that any person responsible for paying any sum to any resident for carrying out any work (including supply of labour) for carrying out any work, in pursuance of a contract between the contractor and a specified person, shall, at the time of credit of such sum to the account of the contractor or at the time of payment thereof in cash or by any other mode, deduct amount equal to one per cent., where the payment is being made or credit is being given to an individual or Hindu undivided family, 2 per cent. where the payment is being made or credit is being given to a person other than an individual or Hindu undivided family of such sum as income-tax on income comprise therein. The Explanation attached to this section provides the definition of work. In this definition payment to a hotel for boarding does not fall within the ambit of work. The assessee has not hired services of any event organiser. It simply booked the hotel for boarding. The hotel did not work on behalf of the assessee as a contractor. Otherwise every guest whosoever stay in a hotel ought to have deducted TDS while making booking or staying in it. The hon'ble Bombay High Court has considered this issue in the case of East India Hotels Ltd. v. CBDT [2010] 320 ITR 526/[2009] 179 Taxman 17 (copy of the order placed by learned counsel). The Central Board of Direct Taxes had issued a circular bearing No. of 681 dated March 8, 1994 ([1994] 206 ITR (St.) 299) which was challenged in the High Court. The hon'ble High Court has considered the following question based on the circular and has quashed the circular. The hon'ble court held that section 194C is not applicable for payments made by the customer to the hotel. The first and last three paragraphs of the judgment read as under :
"1. The said circular provides that all service contracts are covered under section 194C of the Income-tax Act, 1961 ('Act' for short). As a result whereof, every customer of the petitioner No. 1 hotel, while making payment to the hotel for occupying its room and availing of other facilities/amenities provided by the hotel is required to deduct income-tax at the rate specified in section 194C of the Act.
22. In the present case, we are concerned with the question as to whether the services rendered by the petitioner hotel to its customers is covered under section 194C of the Act ?
23. As noticed above, the facilities/amenities made available by the petitioner No. 1 hotel to its customers do not constitute 'work' within the meaning of section 194C of the Act. Consequently, the Circular No. 681 dated March 8, 1994 to the extent it holds that the services made available by a hotel to its customers are covered under section 194C of the Act must be held to be bad in law.
24. For all the aforesaid reasons, the petition is allowed by quashing the Circular No. 681 dated March 8, 1994 to the extent it holds that section 194C of the Income-tax Act applies to payments by the customers to the petitioner No. 1 hotel for availing of the facilities/ amenities made available by the petitioners."
11. Respectfully following the decision of the hon'ble Bombay High Court, we delete the disallowance made by the Assessing Officer.
12. In the result, the appeal of the assessee is partly allowed.
VARSHA 

*Partly in favour of assessee.
IT : Where Assessing Officer allowed deduction under section 80-IB(10) assessee being small scale industrial unit but sought to reopen assessment for withdrawing same on ground that total value of plant and machinery exceeded limit of Rs. 1 crore but he had not brought any new material which came to his notice, initiation of reassessment was bad in law
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Section 80-IB, read with sections 147 and 148 of the Income-tax Act, 1961 - Deductions - Profit and gains from industrial undertakings other than infrastructure development undertakings (Small Scale Industrial Undertaking) - Assessment years 2003-04 to 2005-06 - Assessee was a small scale industrial undertakings - It claimed deduction under section 80-IB(10) and same was allowed by Assessing Officer in original assessment - Thereafter, Assessing Officer reopened assessment to withdraw deduction on ground that total value of plant and machinery exceeded limit of Rs. 1 crore and assessee was ceased to be a small scale industrial unit - Whether where Assessing Officer failed to bring new material which was came to his notice subsequent to completion of original assessment, issue of notice for reassessment was bad in law - Held, yes [Para 14] [In favour of assessee] 
Circulars and Notifications : Notification Nos. S.O. 857 (E), dated 10-12-1997, S.O. 1288 (E), dated 24-12-1999, and S.O. 655 (E) dated 5-6-2003
CASE REVIEW
 
CIT v. Kelvinator of India Ltd. [2010] 320 ITR 561/187 Taxman 312 (SC); CIT v. Orient Craft Ltd. [2013] 354 ITR 536/215 Taxman 28/29 taxmann.com 392 (Delhi) and CIT v. Usha International Ltd. [2012] 348 ITR 485/210 Taxman 188/25 taxmann.com 200 (Delhi) (FB) (para 14) followed.
CASES REFERRED TO
 
Parashuram Pottery Works Co. Ltd. v. ITO [1977] 106 ITR 1 (SC) (para 12), CIT v. Kelvinator of India Ltd. [2010] 320 ITR 561/187 Taxman 312 (SC) (para 13), CIT v. Usha International Ltd. [2012] 348 ITR 485/210 Taxman 188/25 taxmann.com 200 (Delhi) (FB)(para 13), CIT v. Orient Craft Ltd. [2013] 354 ITR 536/215 Taxman 28/29 taxmann.com 392 (Delhi) (para 13) and Madhur Khosla v. Asstt. CIT [Writ Petition (C) No. 1320 of 2014, dated 14-8-2014] (para 13).
M.K. Singh, Sr. DR  for the Appellant. A.C. Shah, AR  for the Respondent.
ORDER
 
N.S. Saini, Accountant Member - These are the appeals filed by the Revenue and cross-objections filed by the assessee against the consolidated order of the Commissioner of Income-tax (Appeals)-XX, Ahmedabad dated July 12, 2010, for the assessment years 2003-04, 2004-05 and 2005-06.
2. The issue involved in the Revenue's appeals for the assessment years 2003-04, 2004-05 and 2005-06 is that the learned Commissioner of Income-tax (Appeals)-XX, Ahmedabad, has erred in law and on facts in directing the Assessing Officer to allow deduction under section 80-IB of the Income-tax Act, 1961, amounting to Rs. 38,07,493 in the assessment year 2003-04, Rs. 37,13,631 in the assessment year 2004-05 and Rs.44,22,737 in the assessment year 2005-06.
3. In the cross-objections, the assessee has challenged the reopening of the assessment by raising the following common grounds in all three assessment years :
1. The learned Commissioner of Income-tax (Appeals) has erred in holding that the reopening of assessment is valid inasmuch as the reassessment proceedings are bad in law since :
	(a)
	 
	The notice under section 148 has not stated in what manner the assessee has failed to disclose fully and truly all material facts for the purpose of assessment since the notice is issued after completion of four years from 143(3) assessment.

	(b)
	 
	The notice under section 148 is issued, it appears, on the basis of audit query. There is no tangible material to come to a conclusion that the income has escaped assessment.


4. The brief facts of the case are that the assessee filed return of income claiming deduction under section 80-IB(10) of Rs. 38,07,493 in the assessment year 2003-04, Rs. 37,13,631 in the assessment year 2004-05 and Rs. 44,22,737 in the assessment year 2005-06. The original assessment was completed for the assessment year 2003-04 under section 143(3) read with section 147 on January 30, 2006, for the assessment year 2004-05 under section 143(3) on December 18, 2006 and for the assessment year 2005-06 under section 143(3) on March 28, 2007, wherein the claim for deduction under section 80-IB(10) was allowed to the assessee. Thereafter, the Assessing Officer issued notice under section 148 of the Act for the assessment year 2003-04 on June 12, 2009, for the assessment year 2004-05 on March 17, 2009 and for the assessment year 2005-06 on March 17, 2009, for following reasons :
An industrial undertaking commencing operation on or after April 1, 1995, can claim deduction under section 80-IB only if it is a small scale industrial undertaking. The assessee-company commenced operation after September 15, 1997, i.e., after March 31, 1995. As defined by section 11 of Industries (Development and Regulation) Act, 1951 and amended vide S.O. 857(E), dated December 10, 1999, small scale industrial undertaking is an industrial undertaking in which the investment in the fixed assets in plant and machinery does not exceed Rs. 1 crore.
As per schedule 5 to the balance-sheet, the total value of plant and machinery was certified at Rs. 4,73,81,571 as on April 1, 2002, i.e., at the beginning of the financial year 2002-03 relevant to the assessment year 2003-04, Rs. 4,80,33,282 as on April 1, 2003, i.e., at the beginning of the financial year 2003-04 relevant to the assessment year 2004-05, and Rs.4,97,88,775 as on April 1, 2004, i.e., at the beginning of the financial year 2004-05 relevant to the assessment year 2005-06 which exceeded the limit fixed for investment in plant and machinery and thereby the assessee ceased to be an SSI unit and thus not eligible for deduction under section 80-IB of the Act. However, the assessee claimed and was allowed deduction under section 80-IB of the Act of Rs. 35,40,963, Rs. 37,13,631 and Rs.44,22,737 for the assessment years 2003-04, 2004-05 and 2005-06 respectively. Thus, the income chargeable to tax has escaped assessment within the meaning of section 147 of the Income-tax Act, 1961.
5. The assessment for all three assessment years was completed on October 29, 2009, wherein the deduction allowed to the assessee in the original assessment under section 80-IB(10) was withdrawn.
6. Being aggrieved against the said orders of the Assessing Officer, the assessee filed an appeal before the Commissioner of Income-tax (Appeals) wherein the assessee submitted as under :
"The learned Assessing Officer has reopened the assessment and thereby has withdrawn the deduction granted under section 80-IB on the ground that the assessee is not a small scale industrial undertaking (SSIU). 
	 
	Assessment year 2003-04
	Rs. 38,07,493
	 

	 
	Assessment year 2004-05
	Rs. 37,13,631
	 

	 
	Assessment year 2005-06
	Rs. 44,22,731
	 


Even otherwise the assessee is a small scale industrial undertaking and therefore the deduction under section 80-IB was rightly allowed.
2. Reopening is bad in law-change of opinion :
2.1 The appellant-company commenced the production in pharmaceutical drugs on September 15, 1997, i.e., after March 31, 1995. The assessee is entitled to deduction under section 80-IB, if it is a small scale industrial undertaking as provided in section 80-IB(3)(ii). The deduction under section 80-IB was granted from the assessment year 1998-99 onwards. The assessment was framed under section 143(1) for the assessment year 1999-2000. Thereafter, it was reopened for the purpose of deduction under section 80HHC and the order was passed on September 30, 2005, under section 80-IB was accepted. Similarly, the deduction was also granted for the assessment year 2001-02 by order dated March 15, 2004 passed under section 143(3)(ii) (please refer page 5 of the assessment order).
2.2 It may please be noted that the Assessing Officer issued notice under section 148, dated February 24, 2009, for the assessment year 2003-04 and notice under section 148 dated March 17, 2009, issued for the assessment years 2004-05 and 2005-06. The satisfaction that the income has escaped assessment was reached by the Assessing Officer in the month of February-March, 2009. However, the assessment was framed by another Assessing Officer without recording any satisfaction. It may please be noted that the Assessing Officer simply furnished the reasons recorded by letter dated August 4, 2009, but he did not satisfy himself about the escapement of income on that date. Therefore, when the satisfaction is recorded by one Assessing Officer and the action is taken by another Assessing Officer, the proceedings are bad in law as held by the Gujarat High Court in the case of Hynoup Food and Oil Industries Ltd. v. Asst. CIT [2008] 307 ITR 115 (Guj.).
2.3 During the assessment years 2003-04, 2004-05 and 2005-06, the Assessing Officer granted the deduction under section 80-IB while passing the order, dated January 30, 2006, under section 143(3) read with section 147 for the assessment year 2003-04, while passing the order dated December 18, 2006, under section 143(3) for the assessment year 2004-05 and while passing the order dated March 28, 2007, under section 143(3) for the assessment year 2005-06. The reopening is made after the lapse of four years in the case of the assessment year 2003-04, i.e., after March 31, 2008, therefore the reopening is bad in law since the assessee furnished all the particulars truly and fully at the time of reassessment and therefore the assessment cannot be reopened after four years as provided in proviso to section 147. Similarly, the orders for the assessment years 2004-05 and 2005-06 and also for the assessment year 2003-04 are passed after considering the claim under section 80-IB in details (the copy of orders are enclosed). Therefore, since the assessee is allowed the deduction under section 80-IB by orders passed under section 143(3) it is nothing but change of opinion. The Supreme Court in the case of CIT v. Kelvinator of India Ltd. [2010] 320 ITR 561 (SC) held as under (headnote) :
'The concept of "change of opinion" on the part of the Assessing Officer to reopen an assessment does not stand obliterated after the substitution of section 147 of the Income-tax Act, 1961, by the Direct Tax Laws (Amendment) Acts, 1987 and 1989. After the amendment, the Assessing Officer has to have reason to believe that income has escaped assessment, but this does not imply that the Assessing Officer can reopen an assessment on mere change of opinion. The concept of change of opinion must be treated as an in-built test to check the abuse of power. Hence, after April 1, 1989, the Assessing Officer has power to reopen an assessment, provided there is "tangible material" to come to the conclusion that there was escapement of income from assessment. Reason must have a link with the formation of the belief.'
2.4 The attention is drawn to the reasons recorded for reopening the assessment. It is stated in the reasons recorded that the investment limit for SSI unit as per Notification No. S. O. 857(E), dated December 10, 1997 is Rs. 1 crore and that the investment in plant and machinery as on March 31, 2002, is Rs. 4.73 crores and therefore the assessee is not SSI unit and thereby the income has escaped assessment. The learned Assessing Officer failed to appreciate the Notification No.S. O. 857(E), dated December 10, 1997. In fact, the limit as per the said notification is Rs. 3 crores which is to be calculated after excluding the items of machinery referred to in note No. 2 of the said notification. If the calculation is made then the assessee is well within the investment limit, therefore the reopening is bad in law. In the present case, there is no tangible material to show that the assessee is not a SSI unit. The absolute figures stated in the balance-sheet are of no relevance. The calculation has to be done as per the Notification No. S. O. 857(E), dated December 10, 1997. Even if there is some material it is nothing but a change of opinion therefore, the reassessment is bad in law.
3. Merits
3.1 The assessee is a pharmaceutical drug manufacturing company. The company started manufacturing at Khatraj from September 15, 1997. The assessee is entitled to deduction under section 80-IB if it is small scale industrial undertaking commencing production after March 31, 1995, as provided in section 80-IB(3)(ii). The assessee is a small scale industrial undertaking and therefore the deduction under section 80-IB was granted from the assessment year 1998-99 onwards. However, the deduction under section 80-IB is withdrawn on the ground that the assessee is not a small scale industrial undertaking by reopening the assessment for the assessment years 2003-04, 2004-05 and 2005-06.
3.2 Section 80-IB(14)(g) defines small scale industrial undertaking as under :
'small scale industrial undertaking' (SSIU) means an industrial undertaking which is, as on the last day of the previous year, regarded as a small scale industrial undertaking under section 11B of the Industries (Development and Regulation) Act, 1951.
3.3 It may please be seen from the definition that the small scale industrial undertaking is that industrial undertaking which is regarded as small scale industrial undertaking under section 11B of the Industries (Development and Regulation) Act, 1951. It therefore follows that if any industrial undertaking is registered as a small scale industrial undertaking by District Industries Centre, Mehsana then it is a small scale industrial undertaking. The certificate of registration, dated July 1, 1998, issued by District Industries Centre, Mehsana and revalidated on July 25, 2002, by District Industries Centre, Gandhinagar is enclosed herewith.
The assessee furnished the registration certificate from District Industries Centre as small scale industrial undertaking to the Assessing Officer during assessment proceedings. The learned Assessing Officer cannot embark upon the inquiry about the genuineness of certificate issued by another Central Government authority. The reliance is placed in following cases :
	(i)
	 
	Apollo Tyres Ltd. v. CIT [2002] 255 ITR 273 (SC) ;

	(ii)
	 
	Vadilal Chemicals Ltd. v. State of Andhra Pradesh [2005] 142 STC 76 (SC) ; and

	(iii)
	 
	Malayala Manorama Co. Ltd. v. CIT [2008] 300 ITR 251 (SC).


Once the one authority of the Central Government has issued certificate as small scale industrial undertaking, another authority cannot embark upon the inquiry about the genuineness of the certificate. This view is held by the Supreme Court in case of Apollo Tyres Ltd. v. CIT [2002] 255 ITR 273 (SC). The Supreme Court in the case of Vadilal Chemicals Ltd. v. State of Andhra Pradesh [2005] 142 STC 76 (SC) has recently held that the Department of Industries and Commerce having exercised its mind and having granted the final eligibility certificate, the Commercial Tax Department could not go behind it. The Supreme Court while deciding this case has followed the ratio laid down by the Supreme Court in the case of Apollo Tyres Ltd. [2002] 255 ITR 273 (SC).
Without prejudice to whatever stated above, the investment limit of plant and machinery is fixed by Ministry of Commerce and Industries from time to time for treating the industrial undertaking as small scale industrial undertaking is given in the table below- 
	 
	Sr. No.
	Notification No.
	Reference to page of assessment order
	Investment limit (Rs.)
	Exclusion

	 
	1.
	857(E) dated 10-12-1997
	7
	3 crores
	As per note No. 2 (page 8 of the assessment order)

	 
	2.
	1288(E) dated 24-12-1999
	12
	Reduce to Rs. 1 crore
	Do.

	 
	3.
	4(I)-2000-SSI dated 14-3-2000
	6/12
	Limit of 3 crores will continue if the unit has increased the limit up to Rs. 3 crores as per Notification No 857(E), dated 10-12-1997
	Do.

	 
	4.
	S. O. 655(E) dated 5-6-2003
	12
	5 crores
	Do.

	 
	5.
	14-1-2005 (clarification)
	12
	5 crores
	Do.


The copies of the notifications referred to in the table are enclosed.
3.5 It may now please be seen from the notifications and table given hereinabove that the undertaking which is registered as SSI under section 11B of the Industries (Development and Regulation) Act as on the last day of the previous year shall be entitled for deduction under section 80-IB(3)(ii), subject to investment within the prescribed limits as per the said Act.
3.6 As per Notification No. S. O. 857(E), dated December 10, 1997, the undertaking is regarded as small scale industrial undertaking if the investment in fixed assets in plant and machineries does not exceeds Rs. 3 crores. Note No. 2 of the said notification also gives the methodology for calculating the value of plant and machineries.
Subsequently, the Government issued a Notification No. S. O. 1288(E), dated December 24, 1999, reducing the limit of investment in plant and machinery for being regarded as SSI unit from Rs. 3 crores to Rs.1 crore. Subsequently a clarification No. 4(I)-2000-SSI unit was issued on March 14, 2000, stating that the units that have obtained permanent registration on the order dated 10th would continue to remaining an SSI in spite of the order dated December 24, 1997, reducing the investment limit to Rs. 1 crore. The copy of the notification and clarification is enclosed.
Subsequently, a notification dated June 5, 2003, bearing No. S. O. 655(E) was issued, by virtue of which certain items under drugs and pharmaceutical category were included and under which the investment limit was increased up to Rs. 5 crores. One of the items was paracetamol or para aminophenol. The company manufactures all the items prescribed under drugs and pharmaceutical sector under this notification and therefore was governed by this notification and therefore limit for being regarded as SSI undertaking stands increased up to Rs. 5 crores. Subsequently, again a clarification was issued on January 14, 2005 stating that the Government has approved enhancement in plant and machinery in respect of items being manufactured in drugs and pharmaceuticals sector in SSI from Rs. 1 crore to Rs. 5 crores. The copy of the said clarification is enclosed.
3.7 Thus, the company is regarded as SSI unit manufacturing the items in drugs and pharmaceuticals sector if the investment in plant and machinery is :
	(i)
	 
	not exceeding Rs. 3 crores up to June 5, 2003 ;

	(ii)
	 
	not exceeding Rs. 5 crores from June 5, 2003, till March 26, 2009 (the date on which SSI status is surrendered).


3.8 The investment in plant and machinery as per the methodology of calculation given in notification dated December 10, 1997, for the financial year ended on March 31, 2003, March 31, 2004 and March 31, 2005 is given below. The status of SSI and the investment thereof needs to be seen as on the last day of the previous year as per the definition of SSI under section 80-IB(14)(g).
It may please be seen that the investment in plant and machinery as on March 31, 2003 was Rs. 272.3 lakhs, as on March 31, 2004, was Rs. 282.82 lakhs and it was Rs. 307.08 lakhs as on March 31, 2005.
3.9 It may also be noted as per note 2 of the notification dated December 10, 1997, the cost of generation set, transformers, cost involved in installations of cable, wirings, electric control panel, circuit breakers needs to be excluded while calculating the value of investment in plant and machinery for being regarded as SSI undertaking. Therefore, the cost of electric installation as per the balance-sheet which includes all this items has not been considered for the purpose of calculating the value of investment in plant and machinery.
3.10 From the above, it may be seen that the investment value in plant and machinery for being regarded as SSI undertaking in drugs and pharmaceuticals sector are within the limit prescribed under the abovereferred notifications and therefore the company continuous to be an SSI undertaking for the assessment years 2003-04, 2004-05 and 2005-06. Thus the company has rightly claimed deduction under section 80-IB in the respective years and the claim has been rightly allowed by the Department in the assessment proceedings under section 143(3).
4. The value of plant and machinery for the last 3 years are given below- 
	
	Lincoln Pharmaceuticals Ltd. 

	
	
	31-03-2003
	31-03-2004
	31-03-2005

	
	Gross plant and machinery
	480.33
	497.88
	516.93

	
	Exempted plant and machinery
	
	
	

	
	Revaluation of machinery
	46.19
	46.19
	46.19

	
	Pre-operative exp.
	11.46
	11.46
	11.46

	
	R and D assets
	65.68
	66.71
	67.50

	
	Erection and commissioning
	34.70
	34.70
	34.70

	
	Freight and packing
	11.51
	11.51
	11.51

	
	Mould dies and jigs
	26
	26
	26

	
	D. G. set
	9.32
	9.32
	9.32

	
	ETP plant
	3.17
	3.17
	3.17

	
	Exempted assets
	208.03
	205.06
	209.85

	
	Net plant and machinery
	272.30
	288.82
	307.08

	
	SSI limit
	300
	500
	500


4.1 It may please be noted that the plant and machinery as on March 31, 2002, was Rs. 2.65 crores as per G. A. certificate, dated January 28, 2003. This figure also coincides with the certificate of registration, dated July 25, 2002 (Rs. 2,65,81,000 as per certificate) issued by District Industries Centre. Thereafter, the assessee made only nominal additions to plant and machinery account as under : 
	 
	Financial year
	Opening gross block (Rs. in crore)
	Addition (Rs. in lakhs)
	Sales (Rs. in crore)
	Closing gross block (Rs. in crore)

	 
	2002-03
	4.73
	6.51
	Nil
	4.80

	 
	2003-04
	4.80
	17.55
	Nil
	4.98

	 
	2004-05
	4.98
	19.01
	Nil
	5.18


4.2 It may please be noted that the gross block as on March 31, 2002, was Rs. 4.73 crores and after exclusion the investment in plant and machinery was Rs. 2.65 crores as per C. A. certificate, dated January 28, 2003. The certificate of registration, dated July 25, 2002, issued by District Industries Centre also states the investment in plant and machinery at Rs. 2,55,81,000. In other words, the same is by and large in agreement. As stated above, nominal addition was made during assessment years 2003-04 to 2005-06 and after exclusion the investment is below the limit specified and stated in paragraph 3.5 above. In other words, if the assessee is regarded as small scale industrial undertaking in earlier years as accepted by the Department, the same status should be continued for the assessment years 2003-04 to 2005-06 since the investment in plant and machinery.
5. Our company is a SSI unit all three relevant assessment years. The company has made major expansion at Trimul Estate, village Khatraj, Vadsar Road, Tal. Kalol, Dist. Gandhinagar in the financial year 1997-98. The company has provided all the fixed assets, details of addition during the assessment proceeding 1998-99. The company is granted depreciation claim after verification of all assets submitted by the company. Therefore, all the details of plant and machinery are already on records.
5.1 It may please be noted that in the year 2000, there was a heavy rain of 20 inches in a day in Ahmedabad city and our all major records of the company are remain in water for 3-4 days, majority of records are completely destroyed and damaged in heavy rains. This facts, we have already intimated to the Income-tax Department vide letter dated July 21, 2000. A copy of the aforesaid intimation letter is enclosed. The photographs of logging of water are enclosed.
The original invoice was already destroyed and therefore it could not be produced during reassessment proceedings. However, the same were produced during assessment year 1998-99 assessment proceedings. The fact that the depreciation claim was allowed proves that all the invoices were produced at the relevant time.
5.2 The position of plant and machinery as on March 31, 2002 as per the chartered accountant certificate as under : 
	 
	
	(Rs.)
	(Rs.)

	 
	Gross plant and machinery (as per audited balance-sheet)
	
	4,73,81,372

	 
	Less : Assets not for SSI
	
	

	 
	1. Revaluation of machinery
	46,19,150
	

	 
	2. R & D equipment
	65,68,174
	

	 
	3. Pre-operative expenses
	11,46,360
	

	 
	4. Erection and commissioning
	34,70,000
	

	 
	5. Freight and packing
	11,51,000
	

	 
	6. Moulds jig, dies
	26,00,000
	

	 
	7. D.G. set
	9,32,000
	

	 
	8. E.T.P. plant
	3,17,000
	2,08,03,684

	 
	Net amount for SSI purpose
	
	2,65,77,688


5.3 Revaluation of plant and machinery of Rs. 46,19,150 :
The company has made a revaluation of plant and machinery in the assessment year 1995-96. As a result of the revaluation plant and machinery, the value of machinery is increased by Rs. 46,00,190. From the order under section 250 of the Income-tax Act,1961, in the assessment year 1995-96. The copy of order is enclosed.
5.4 Research and development equipment of Rs. 65,68,174 :
The company is a recognised in-house research and development unit. The company have made total investment in research and development equipment of Rs. 65,68,174 up to the financial year March 31, 2002. The year-wise addition summary details for research and development assets along with copy of account is given herewith for ready reference. 
	 
	Sr. No.
	Financial year
	Asst. year
	Amount Rs.
	Remarks

	 
	1.
	1995-96
	1996-97
	30,00,546
	Copy of account enclosed.

	 
	2.
	1999-2000
	2000-01
	4,11,624
	do.

	 
	3.
	2000-01
	2001-02
	
	

	 
	4.
	2001-02
	2002-03
	
	


5.5 Pre-operative expenses of Rs. 11,46,360 :
The company has made major expansion in 1997-98 and incurred various pre-operative expenses like administrative expenses, legal and registration charges, consulting fees, interest on borrowed fund, etc. All these expenses are proportionally allocated into all assets account in the proportion of value of assets. The share of allocation of preoperative expenses is Rs. 11,46,360. This amount is already debited to our plant and machinery account. A copy of plant and machinery account is enclosed.
5.6 D. G. Set of 250 KVA of Rs. 9,32,000 :
The company has purchased diesel generating set of 250 KVA at a total cost of Rs. 9,32,000 for water treatment as per the requirement of Gujarat Pollution Control Board. The copy of effluent treatment plant account in the year 1999-2000 is enclosed.
5.7 Effluent treatment plant (ETP) of Rs. 3,17,000 :
The company has set up an effluent treatment plant at a total cost of Rs. 3,17,000 for water treatment as per the requirement of Gujarat Pollution Control Board. The copy of effluent treatment plant account in the year 1999-2000 is enclosed.
5.8 Erection and commissioning of Rs. 34,70,000 :
The company has made huge investment in expansion unit. The company has installed so many types of machines for tablets, capsules, ointment, syrup, injectable, etc., having in various type, size and model, etc. The total erection and commissioning expenses are Rs. 34,70,000 as per the chartered accountant certificate.
5.9 Freight and packing charges of Rs. 11,51,000 :
At the same way, since company have purchased many machines having different size weight packing and also purchase from local as well as from out of Gujarat State as well as import of machinery. The company has incurred total freight and packing charges of Rs. 11,51,000 as per the chartered accountant certificate.
5.10 Mould, jig, dies of Rs. 26,00,000 :
The company is manufacturing unit and manufactures various segment products like tablets, capsules, ointment, syrup and injectables. The company has installed a number of different types of machinery having different size and capacity as per requirement. Secondly, company manufactures more than 200 products for which company requires different types of dies, jig and mould for productions of variety of formulations. The major investment remains in this segment in pharmaceutical company. The total amount of mould, jig and dies is Rs. 26,00,000 as per the chartered accountant certificate.
5.11 The company has rightly claims SSI status which is duly confirmed by the District Industries Centre by issuing SSI registration certification by the Income-tax Department by allowing claim in all assessment years by the chartered accountant as well as by the Department of Scientific Research and Development Organisation (R&D), Government of India etc.
6. The contention to disallow the claim under section 80-IB by the Assessing Officer not justified :
6.1 The Assessing Officer misinterpreted the notification. In fact, the investment limits of Rs. 3 crores as per Notification No. S. O. 857(E), dated December 10, 1997 and not Rs. 1 crore.
6.2 According to the Assessing Officer, the total plant is for Rs. 4.97 crores as on April 1, 2004. This is not correct. The Assessing Officer should have excluded the machinery as per note No. 2 of Notification No. S. O. 857(E), dated December 10, 1997.
6.3 The year-wise calculation is already furnished at the time of assessment proceedings which is reproduced in page 14 of assessment order. The same is reproduced in paragraph 4 hereinabove.
6.4 It is already stated that item excluded are included in the plant and machinery account which is given in the assessment proceedings at the time of assessment which is reproduced on pages 15 to 18 of order. The same is reproduced in paragraphs 5 to 5.11 hereinabove.
6.5 The calculation given in paragraph 4 refers to only gross value and not written down value.
6.6 The assessee-company fulfils the conditions each year as per the calculation in paragraph 4 the investment limit is below the limit prescribed by the notifications.
6.7 It is stated by the Assessing Officer that the limit of Rs. 3 crores is reduced to Rs. 1 crores. This is not correct. The Assessing Officer failed to appreciate the clarification No. 4(I)-2000-SSI, dated March 14, 2000. It is clarified that the unit which has already acted upon, the Notification No. S. O. 857(E), dated December 10, 1997, will continue to enjoy the limit of Rs. 3 crores.
6.8 It is already stated to the Assessing Officer which is reproduced on page 15 of assessment order to the effect that the records have been destroyed due to rain in July 2000 and that the intimation to that effect was also given to Chief Commissioner of Income-tax by letter, dated July 21, 2000 and therefore the invoices have been destroyed. However, the copy of accounts and other supporting evidences whatever available have been furnished. The fact that the claim of depreciation is accepted supports the claim of the assessee.
6.9 The assessee furnished the chartered accountant certificate dated January 28, 2003. It is obvious that chartered accountant issued the certificate after verification of relevant records.
6.10 The assessee has already furnished the copy of notification dated January 14, 2005. The said notification is applicable to the drugs and pharmaceuticals. The assessee manufactures the drugs and pharmaceuticals. The Assessing Officer should have pointed out how the said notification is not applicable.
6.11 The assessee has demonstrated that he is eligible for deduction under section 80-IB by submissions with supporting evidences and notifications reproduced in the assessment order. Therefore, it is not correct to state that the assessee has not demonstrated the eligibility of claim under section 80-IB.
6.12 The investment limit is Rs. 3 crores and not Rs. 1 crore as per Notification No. S. O. 857(E), dated December 10, 1997 and raised to Rs. 5 crores by Notification No. S. O. 655(E), dated June 5, 2003.
6.13 The assessee has already given sufficient evidences which the Assessing Officer has also accepted by saying that the assessee manufactures the formulations which is nothing but drugs.
7. The assessee has already furnished the notifications, the calculation for investment limit and other relevant evidences and therefore is eligible for deduction under section 80-IB. The claim under section 80-IB is wrongly disallowed.
8. Your honour is therefore prayed to allow the claim."
7. Thereafter, the Commissioner of Income-tax (Appeals) held as under :
"6. I have considered the facts of the case, the Assessing Officer's findings, observation in the assessment order and detailed submission/arguments of the learned authorised representative with case law.
7. It is seen in the present case that the assessments for three years are reopened on the ground that the assessee is not an small scale industrial undertaking. It is submitted by the authorised representative that this issue was examined while granting deduction under section 80-IB and passing the order under section 143(3) which suggests that it is nothing but a change of opinion. However, I find that though the deduction under section 80-IB was granted in the order passed under section 143(3) the issue as to whether the assessee was an SSI unit was not considered and therefore it is not a change of opinion. Besides, with the newly brought amendments in section 147 retrospectively, the Assessing Officer has been given wide ground regarding reopening of assessment is therefore hereby rejected.
8. Coming to the merits of the case, I find that the Ministry of Industry (Department of Industrial Policy and Promotion) issued orders/notification from time to time. As per Notification No. S.O. 857(E) dated December 10, 1997, the limit of investment in plant and machinery for treating the undertaking as small scale industrial undertaking is Rs. 3 crores. Note No. 2(b) of the said notification also provides the mode of calculating the value of plant and machinery. The said note provides exclusion from the plant and machinery while calculating the limit for investment. In other words, certain machinery such as jigs, dies, moulds, generator, electric fitting, pre-operative expenses etc. are to be excluded.
9. The limit of Rs. 3 crores was reduced to Rs. 1 crore by Notification No. S. O. 1288(E), dated December 24, 1999. However, the clarification is issued by Notification No. 4(I)/2000-SSI B dated March 14, 2000 to the effect that 'the units which had switched to the SSI status based on the order dated December 10, 1997, would continue to remain as SSI units in spite of the order dated December 24, 1999'.
10. It is seen that the assessee has already switched over to the SSI status based on order dated December 10, 1997 and therefore the limit of Rs. 1 crore as per Order No. S. O. 1288(E), dated December 24, 1999, is not applicable to the appellant has brought to my notice the certificate dated July 25, 2002, issued by the functional manager, District Industries Centre, Gandhinagar in which the value of plant and machinery is Rs. 2,55,81,000.
11. The another Notification No. S. O. 655(E), dated June 5, 2003, was issued in which it is stated that the category of items of drugs and pharmaceutical sector is covered by small scale industrial unit. Another Notification No. I(4)/2004-SSI Board and Policy dated January 14, 2005, was issued whereby the limit of investment in plant and machinery is undertaking, manufacturing drugs and pharmaceuticals.
12. It is seen from the notifications stated hereinabove that the limit for small scale industrial undertaking manufacturing drugs and pharmaceutical is Rs. 3 crores from December 10, 1997, as per Notification No. 857(E) and that the limit is Rs. 5 crores as per Notification No. 655(E) with effect from June 5, 2003. It means that the limit of plant and machinery for the assessment year 2003-04 is Rs. 3 crores and for the assessment years 2004-05 and 2005-06 is Rs. 5 crores. The appellant has furnished the calculation of plant and machinery as on 31st March each year. The same is reproduced below :
	 
	Lincoln Pharmaceuticals Ltd. 

	 
	SSI assets as on date 

	 
	
	31-03-2003 (Rs.)
	31-03-2004 (Rs.)
	31-03-2005 (Rs.)

	 
	Gross plant and machinery
	480.33
	497.88
	516.93

	 
	Exempted plant and machinery
	
	
	

	 
	Revaluation of machinery
	46.19
	46.19
	46.19

	 
	Pre-operative expenses
	11.46
	11.46
	11.46

	 
	R and D assets
	65.68
	66.71
	67.50

	 
	Erection and commissioning
	34.70
	34.70
	34.70

	 
	Freight and packing
	11.51
	11.51
	11.51

	 
	Mould, dies and jigs
	26
	26
	26

	 
	D.G. set
	9.32
	9.32
	9.32

	 
	E.T.P. plant
	3.17
	3.17
	3.17

	 
	Exempted assets
	208.03
	205.06
	209.85

	 
	Net plant and machinery
	272.30
	288.82
	307.08

	 
	SSI limit
	300
	500
	500


12.1 From the table, it is seen that the revaluation reserve is reduced since it is not a part of the cost. The other machinery and expenses are excluded as per Note No. 2(b) as per Notification No. 857(E). Each item of exclusion is supported by the evidence including chartered accountant certificate dated January 28, 2003, given in the paper book. I have considered the written submission given in paragraph 5 in respect of each exclusion from the value of plant and machinery. Therefore, in my opinion the exclusions made is in order.
12.2 Accordingly, it is seen that the appellant is well within the limits fixed by the Government and therefore the appellant remained as an small scale industrial undertaking for all the 3 years. I have also considered the reasons given by the Assessing Officer in paragraph 8 of the assessment order and reply to it given in the written submission in paragraph 6 giving explanation for each item. It thus, clarifies that the appellant is entitled to deduction under section 80-IB as small scale industrial undertaking.
13. Further, the authorised representative also submitted that the appellant is registered as small scale industrial undertaking as per certificate dated July 25, 2002, issued by Functional Manager, District Industries Centre, Gandhinagar in which the value of machinery mentioned is Rs. 2,55,81,000. The authorised representative submitted that when another Central Government authority certifies that the appellant's undertaking is a small scale industrial undertaking then it is not proper for the Assessing Officer to make further inquiry about the limit of plant and machinery and to hold that the assessee is not a small scale industrial undertaking. For this proposition the assessee has placed reliance on the following cases.
	(i)
	 
	Apollo Tyres Ltd. v. CIT [2002] 255 ITR 273 (SC) ;

	(ii)
	 
	Vadilal Chemicals Ltd. v. State of Andhra Pradesh [2005] 142 STC 76 (SC) ; and

	(iii)
	 
	Malayala Manorama Co. Ltd. v. CIT [2008] 300 ITR 251 (SC).


13.1 The Supreme Court in the case of Vadilal Chemicals Ltd. v. State of Andhra Pradesh [2005] 142 STC 76 (SC) followed the Supreme Court decision in the case of Apollo Tyres Ltd. v. CIT [2002] 255 ITR 273 (SC) and observed on paragraph 22 on pages 86-87 of STC as under :
'22. Furthermore, under the incentive scheme in question, there was only one method of verifying the eligibility for the various incentives granted including sales tax exemption. The procedure was for the matter to be scrutinised and recommended by the State Level Committee and District Level Committee and the certification by the Department of Industries and Commerce by issuing an eligibility certificate. There was no other method prescribed under the scheme for determining an industrial unit's eligibility for the benefits granted. The Department of Industries and Commerce having exercised its mind, and having granted the final eligibility certificate (which was valid at all material times), the Commercial Taxes Department could not go beyond the same. Moreso when the Commissioner, Sales Tax had accepted the eligibility certificate issued to the appellant and had separately notified the appellant's eligibility for exemption under the 1933 G. O. In these circumstances the DCCT certainly could not assume that the exemption was wrongly granted nor did he have the jurisdiction under section 20 of the State Act to go behind the eligibility certificate and embark upon a fresh enquiry with regard to the appellant's eligibility for the grant of the benefits.'
14. In the light of ratio laid down in the abovequoted judicial pronouncements, the facts of the present case have been examined. The Supreme Court has held in the abovereferred cases that when another Central Government authority issues the certificate to the effect that the assessee is an small scale industrial undertaking it is not proper for the Assessing Officer to make further inquiry in the matter. On this basis also the appellant is an SSI unit. Therefore, I hold that the assessee is an SSI unit for the assessment year 2003-04 to the assessment year 2005-06 and is entitled to deduction under section 80-IB. The Assessing Officer is accordingly directed to allow the said deduction to the appellant for all the three assessment years.'
16. In the result all the three appeals are partly allowed."
8. Before us, the authorised representative of the assessee reiterated his submissions made before the Commissioner of Income-tax (Appeals).
9. On the other hand, the Departmental representative supported the order of the Assessing Officer.
10. We have heard the rival submissions and perused the orders of the lower authorities and material available on record. In the instant case, the assessee claimed deduction under section 80-IB(10) of the Act amounting to Rs. 38,07,493 in the assessment year 2003-04, Rs. 37,13,631 in the assessment year 2004-05 and Rs. 44,22,737 in the assessment year 2005-06 which was allowed by the Assessing Officer in the assessment orders passed under section 143(3) of the Act. Thereafter, the Assessing Officer reopened the assessment for all the three years under consideration by issuing notice under section 148 of the Act on the ground that as per section 11 of the Industries (Development and Regulation) Act, 1951 as amended vide S. O. 857(E), dated December 10, 1999, small scale undertaking is an industrial undertaking in which investment in fixed assets in plant and machinery does not exceed Rs 1 crore. As per schedule 5 of the balance-sheet, the auditors have certified that for the assessment years 2003-04, 2004-05 and 2005-06, the total value of plant and machinery was Rs. 4,73,81,571, Rs. 4,80,33,282 and Rs. 4,97,88,775 respectively which exceeds the limit fixed for plant and machinery and the assessee ceased to be a SSI unit and was not eligible for deduction under section 80-IB of the Act. The assessee has claimed and was allowed deduction under section 80-IB for the years under consideration. Therefore, the income chargeable to tax has escaped assessment within the meaning of section 147 of the Income-tax Act, 1961.
11. A perusal of the reasons recorded shows that the original assessment in the instant case was completed for the assessment year 2003-04 under section 143(3) read with section 147 on January 30, 2006, for the assessment year 2004-05 under section 143(3) on December 18, 2006 and for the assessment year 2005-06 under section 143(3) on March 28, 2007. From a perusal of the above recording, we find that the Assessing Officer failed to bring on record any new tangible material which has come to his notice subsequent to the completion of the assessment made for the assessment year 2003-04 under section 143(3) read with section 147 on January 30, 2006, for the assessment year 2004-05 under section 143(3) on December 18, 2006 and for the assessment year 2005-06 under section 143(3) on March 28, 2007. The recording of reasons shows that the "alleged reasons to believe" were formed on the basis of balance-sheet filed along with the return of income by the assessee which was available with the Assessing Officer at the time of framing of the original assessment. It cannot be held that this material was not available.
12. The hon'ble Supreme Court in the case of Parashuram Pottery Works Co. Ltd. v. ITO [1977] 106 ITR 1 held as under (page 10) :
"It has been said that the taxes are the price that we pay for civilisation. If so, it is essential that those who are entrusted with the task of calculating and realising that price should familiarise themselves with the relevant provisions and become well-versed with the law on the subject. Any remissness on their part can only be at the cost of the national exchequer and must necessarily result in loss of revenue. At the same time, we have to bear in mind that the policy of law is that there must be a point of finality in all legal proceedings, that stale issues should not be reactivated beyond a particular stage and that lapse of time must induce repose in and set at rest judicial and quasi-judicial controversies as it must in other spheres of human activity. So far as the income-tax assessment orders are concerned, they cannot be reopened on the score of income escaping assessment under section 147 of the Act of 1961 after the expiry of four years from the end of the assessment year unless there be omission or failure on the part of the assessee to disclose fully and truly all material facts necessary for the assessment."
13. The hon'ble Delhi High Court, after taking into consideration the decision of the hon'ble Supreme Court in the case of CIT v. Kelvinator of India Ltd. [2010] 320 ITR 561/187 Taxman 312 decisions of the hon'ble Delhi High Court in the case of CIT v. Usha International Ltd. [2012] 348 ITR 485/210 Taxman 188/25 taxmann.com 200 (Delhi) (FB) and in the case of CIT v. Orient Craft Ltd. [2013] 354 ITR 536/215 Taxman 28/29 taxmann.com 392 (Delhi), has held in its recent decision dated August 14, 2014, in the case of Madhur Khosla v. Asstt. CIT in Writ Petition (C) No. 1320/2014, C. M. Nos. 2744 of 2014 and 2745 of 2014 as under :
"11. The foundation of the Assessing Officer's jurisdiction and the raison d'etre of a reassessment notice are the 'reasons to believe'. Now this should have a relation or a link with an objective fact, in the form of information or facts external to the materials on the record. Such external facts or material constitute the driver, or the key which enables the authority to legitimately reopen the completed assessment. In absence of this objective 'trigger', the Assessing Officer does not possess jurisdiction to reopen the assessment. It is at the next stage that the question, whether the reopening of assessment amounts to 'review' or 'change of opinion' arises. In other words, if there are no 'reasons to believe' based on new, 'tangible materials', then the reopening amounts to an impermissible review. Here, there is nothing to show what triggered the issuance of notice of reassessment-no information or new facts which led the Assessing Officer to believe that full disclosure had not been made. The impugned notice, the Assessing Officer's order rejecting the objections, and the arguments of the Revenue nowhere indicate how the Assessing Officer was impelled to seek reopening of the assessee's case, as distinguished from the several other completed assessments.
12. For these reasons, this court is of the opinion that the impugned reassessment notice cannot be sustained ; it is hereby quashed. The writ petition and the pending application are allowed in the above terms without order as to costs."
14. In the instant case, we find that in the alleged reasons as recorded, no material external to the record which was available has been brought on record for issuance of notice under section 148 of the Act. In other words, there was no objective "trigger" available with the Assessing Officer within the meaning of the recent decision of the hon'ble Delhi High Court quoted above. Therefore, in the absence of the same, in our considered opinion, in view of the above decision of the hon'ble Delhi High Court and the decision of the hon'ble Supreme Court, the issuance of notice under section 148 for the assessment year 2003-04 on June 12, 2009, for the assessment year 2004-05 on March 17, 2009 and for the assessment year 2005-06 on March 17, 2009, cannot be upheld. Consequently, impugned reassessment orders for the assessment years 2003-04, 2004-05 and 2005-06, all dated October 29, 2009, are unsustainable. Accordingly, we set aside the impugned reassessment orders. The cross-objections of the assessee on jurisdictional ground stand allowed.
15. In view of our above decision on the jurisdictional ground taken by the assessee in cross-objections, the appeals of the Revenue for all three years under consideration have become academic in nature and require no separate adjudication and accordingly, the same are dismissed.
16. In the result, the appeals of the Revenue for the assessment years 2003-04, 2004-05 and 2005-06 are dismissed whereas the cross-objections of the assessee for the assessment years 2003-04, 2004-05 and 2005-06 are allowed.
RAHUL 

*In favour of assessee.
IT : Where major part of investment came to assessee by virtue of a merger and without using loan fund, suo motu disallowance of interest in respect of balance part of investment made by assessee was justified
IT : Where payment of advance was not for acquisition of fixed assets but only for acquiring stock-in-trade, assessee was entitled for deduction in respect of interest on borrowed capital under section 36(1)(iii)
IT : Where loan raised from bank was used by assessee for financing its stock, processing charges incurred for raising said loan was an allowable expenditure
■■■
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HIGH COURT OF CALCUTTA
Commissioner of Income-tax, Kolkata- III
v.
Cellice Developers (P.) Ltd.*
SOUMITRA PAL AND DEBANGSU BASAK, JJ. 
ITAT NO. 123 OF 2014 
GA NO. 2488 OF 2014†
SEPTEMBER  5, 2014 
I. Section 14A of the Income-tax Act, 1961, read with Rule 8D of the Income-Tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Interest) - Assessment year 2008-09 - Whether where out of total investment, major part was of shares came to assessee by virtue of a merger and for making such investment it could not be said that assessee would have used loan fund, suo motu disallowance of interest in respect of balance part of investment made by assessee was justified - Held, yes [Paras 3 and 4] [In favour of assessee] 
II. Section 36(1)(iii) of the Income-tax Act, 1961 - Interest on borrowed capital (For the purpose of business) - Assessment year 2008-09 - Whether where payment of advance was not for acquisition of fixed assets but only for acquiring stock-in-trade, assessee was entitled for deduction in respect of interest on borrowed capital under section 36(1)(iii) - Held, yes [Para 7] [In favour of assessee] 
III. Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Alloability of (Loan expenses) - Assessment year 2008-09 - Whether where loan raised from bank was used by assessee for financing its stock, processing charges incurred for raising said land was an allowable expenditure - Held, yes [Para 7] [In favour of assessee] 
Ranjan Sinha, Adv.  for the Appellant. J.P. Khaitan, Sr. Adv.  for the Respondent.
JUDGMENT
 
The Court - This appeal has been filed by the Revenue against the order dated 19th February, 2014 passed by the Income Tax Appellate Tribunal, "B" Bench, Kolkata in I.T.A. No.ll01/Kol/2012 and I.T.A. No.l528/Kol/2012 for the Assessment Year 2008-2009 on the following questions :—
	"(i)
	 
	Whether on the facts and in the circumstances of the case the learned Tribunal was justified in allowing relief to the assessee under Section 14A of the Income Tax Act, 1961?

	(ii)
	 
	Whether on the facts and in the circumstances of the case the learned Tribunal was justified in law in deleting the additions made by the Assessing Officer on account of treating interest as non allowable expenditure under Section 36 of the Income Tax Act, 1961?

	(iii)
	 
	Whether on the facts and in the circumstances of the case the learned Tribunal was justified in law in deleting additions made by the Assessing Officer on account of treating the processing fees for loan as non allowable expenditure under Section 37 of the Income Tax Act, 1961?"


2. Heard Mr. Ranjan Sinha, learned Advocate for the Appellant and Mr. J.P. Khaitan, learned Senior Advocate for the Respondent/Assessee.
3. So far as the question no. 1 is concerned, we find from paragraph 9 that the Tribunal while concurring with the reasoning given by the C.I.T.(A) had held as under: —
"A perusal of assessee's balance-sheet as on 31.3.2008, which has been placed at page 5 of the paper book, show that opening investment as on 01.04.2007 was Rs. 110,12,51,839/- and closing value of investment as on 31.03.2008 was Rs.109,32,88,180/-. Schedule "E" of the said balance-sheet gives a break-up of investment. As per this schedule, out of the above investment, Rs. 107,35,58,387/-was of shares held in Magma Shrachi Finance Ltd. The position was same both at the beginning of the relevant previous year and as at the end of the relevant previous year. Thus there is substantial strength in the argument of assessee that out of the total investment of Rs. 109,32,88,180/-, major part was of shares in M/s. Magma Shrachi Finance Ltd. It is not disputed by the Revenue that these shares came to the assessee by virtue of a merger of one M/s. Stratus Developers (P) Ltd. with assessee, through Company Petition No. 492 of 2005. Company Application No. 551 of 2005 has been placed at paper book pages 203 to 222. Such shares were thus not a direct acquisition done by assessee. Therefore, for making such investment and for holding such shares, it cannot be said that assessee would have incurred substantial expenditure. Assessee had not purchased or sold any of the shares of M/s. Magma Shrachi Finance Ltd. during the relevant previous year. We also find that Assessing Officer had not made any disallownace for interest. While applying Rule 8D(2) Assessing Officer had only made a disallowance under Clause (iii) thereof. Thus, he has accepted that no loan funds were used by assessee for the purpose of making the investments. Investments made by assessee during the relevant previous year was Rs. 1,96,69,793/- only. When viewed from this angle, we cannot say that the suo motu disallowance of Rs.88,390/-made by assessee was incorrect or unbelievable".
4. In our view, the above question really relates to the facts which cannot be disturbed.
5. So far as the question nos. 2 is concerned while concurring with the reasoning passed by the C.I.T.(A) the Tribunal held as under:
"A claim of interest on capital borrowed for the purpose of business can be disallowed only where the borrowing is for acquisition of an asset intended for extension of an existing business. In the case of the assessee here, we cannot say that the loan raised by assessee from ICICI Bank, which was utilized for paying advances for acquiring built up spaces, was in relation to extension of an existing business. Business of assessee was real estate and the assessee's intention was to trade in constructed spaces. It never contemplated to use such constructed spaces for its own use. In our opinion, the decision of the Hon'ble Mumbai High Court in the case of Lokhandwala Construction Industries Ltd. (supra) would clearly come to the aid of assessee. As long as the payment of advance was not for acquisition of fixed assets but only for acquiring stock-in-trade, assessee was entitled for deduction under Section 36(l)(iii) of the Act. We are, therefore, of the opinion that learned C.I.T.(Appeals) was justified in deleting the addition made by the Assessing Officer".
6. So far as the question no.3 is concerned the Tribunal while following the reasoning held as under: —
"We have heard the rival contentions. Since loan raised from State Bank of India was used by the assessee for financing its stock, we are of the opinion that processing charges incurred for raising such loan was an allowable expenditure. We do not find any reason to interfere with the order of learned CIT (Appeals). Ground No. 3 of the revenue stands dismissed."
7. We find that so far as question nos. 2 and 3 the Tribunal had followed the same reasoning. In our view, as the questions really relate to facts which cannot be disturbed, no substantial question of law arises.
8. Therefore, the application and the appeal are dismissed.
RAHUL 

*In favour of assessee.
†Arising out of order of ITAT, dated 19-2-2014, IT Appeal No. 1101/Kol/2012. 
IT : Where assessee-foreign company deputed its foreign technicians to work at Indian project office but failed to deduct tax at source on salary paid while concerned technicians paid tax by way of advance tax as well as self-assessment tax, interest under section 201(1A) could be levied on assessee after taking into consideration advance tax and self-assessment tax paid by those technicians
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HIGH COURT OF DELHI
Commissioner of Income-tax, Delhi - XVII
v.
Babcock Power (Overseas Projects) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 178 OF 2002†
SEPTEMBER  5, 2014 
Section 201 of the Income-tax Act, 1961 - Deduction of tax at source - Consequence of failure to deduct or pay (Interest under section 201(1A)) - Assessment years 1987-88 to 1989-90 - Assessee, a UK company had a project office in India and was engaged in execution of a contract of setting up a coal based thermal plant - Assessee to fulfil their contractual obligations, engaged their foreign technicians who were deputed to work at Indian project office - These employees were on pay roll of UK office of assessee and salaries were paid in foreign currency in their bank accounts abroad - Assessee did not deduct tax at source on salary paid - Assessing Officer directed to charge interest under section 201(1A) - Tribunal found that concerned foreign technicians had paid tax by way of advance tax as well as self-assessment tax on salary received by them - Tribunal held that, as tax stood paid/deposited, levy of interest cannot be for period beyond dates of payment of tax - Tribunal also directed Assessing Officer to recompute interest payable by assessee under section 201(1A) after taking into consideration advance tax and self-assessment tax paid by employees concerned - Whether order of Tribunal was just - Held, yes [Paras 6 & 7] [In favour of assessee] 
CASE REVIEW
 
Babacock Power (Overseas Projects) Ltd. v. Asstt. CIT [2002] 81 ITD 29 (Delhi) (para 7) affirmed. 
CASES REFERRED TO
 
Electronic Corpn. of India v. CIT [1990] 183 ITR 43/ [1989] 44 Taxman 342A (SC) (para 4).
Rohit Madan, Standing Counsel  for the Appellant. 
JUDGMENT
 
V. Kameswar Rao, J. - The present appeal by Revenue filed under Section 260A of the Income-Tax Act, 1961 was admitted for hearing on the following substantial question of law:—
"Whether the Tribunal was correct in law in directing the Assessing Officer to recomputed the interest payable by the assessee under Section 201(1A) of the Income Tax Act, 1961 after taking into consideration the advance tax and self-assessment tax paid by the employees concern?"
2. The facts as culled out from the record are as under:—
The respondent/assessee-M/s. Babcock Power (Overseas Projects) Ltd., a non-resident company incorporated in United Kingdom, during the Assessment Years 1987-88 to 1989-90 had a project office in India and was engaged in execution of a contract of setting up a coal based thermal plant. The respondent-assessee to fulfill their contractual obligations, had engaged their foreign technicians who were deputed to work at the Indian project office. These employees were on pay roll of UK office of the respondent-assessee and salaries were paid in foreign currency in their bank accounts abroad. These contracts of employment were duly approved by the Ministry of Mines for the purposes of Section 10(6) of the Act.
3. Respondent-assessee did not deduct Tax at Source on the salary paid on the ground that tax was not required to be deducted. The Assessing Officer disagreed and also directed interest under Section 201(A) of the Act be charged.
4. The respondent-assessee challenged the order of the CIT (Appeals) before the Tribunal primarily on three grounds. The first one being that the provisions of Section 192 were not applicable to the respondent-assessee inasmuch as the assessee as well as the foreign technicians were non-residents; the remuneration was paid outside India; the contract of employment was also outside India. The second ground was that the assessee was under a bona fide belief that the provisions of Section 192 were not applicable to them and in support of this ground the respondent-assessee relied upon text by Jurist Mr.Nani A. Palkhivala in (Law and Practice of Income-Tax) 8th Edn. Vol.1 and the judgment of the Supreme Court in the case of Electronic Corpn of India v. CIT, [1990] 183 ITR 43/ [1989] 44 Taxman 342A . The third ground was that no interest could be levied since demand of the tax itself has been deleted by the Tribunal.
5. The Tribunal rejected the first two grounds raised by the respondent-assessee. As regards the third ground the Tribunal found error in the order of the authorities below on the time period for which interest was payable. The Tribunal was of the view that the concerned foreign technicians had paid the tax by way of advance tax as well as the self-assessment tax and levy of interest cannot be for a period beyond the said dates, as tax stood paid/deposited. The Tribunal modified the order of the CIT(Appeals) and directed the Assessing Officer to recompute the levy of interest for the period commencing from the first day of April following the end of the relevant financial year till the date of actual payment that is the date of self-assessment tax by the concerned employees. Further, it held that no interest would be payable on the amount of advance tax paid by the respective foreign technicians.
6. This issue is no more res integra having been decided by this Court with respect to the same respondent-assessee in ITA No.82/2000 wherein on the issue of levy of interest this Court has dismissed the appeal by answering the substantial question of law against the appellant Revenue in the following manner:—
'3. The respondent/assessee - M/s. Babcock Power (Overseas Projects) Ltd. is a non-resident company incorporated in United Kingdom, which during the Assessment Years 1987-88 to 1989-90 had a project office in India for execution of a contract. The respondent to fulfil their contractual obligations had engaged foreign technicians who were deputed to work at the Indian project office. These employees were on pay roll of UK office of the espondent/assessee and salaries were also paid in foreign currency in their bank accounts abroad. These contracts of employment were duly approved by the Ministry of Mines for the purposes of Section 10(6) of the Act.
4. A question arose, whether the respondent/assessee was liable to deduct tax at source under Section 192 of the Act on the salaries paid to the foreign technicians. Tribunal, by the impugned order, has rejected the contention of the respondent assessee that they were not liable to deduct tax at source. Tribunal further upheld levy of interest and observed that interest was payable under Sections 201(1) and 201(1A). Interest has been referred to as the legitimate amount of tax due for delayed payment. However, the Tribunal did not accept and agree with levy of interest for the period commencing from 1st April following the Financial Year till the date of the order of levy of interest under Section 201(1A) observing that this was erroneous and cannot be sustained. This finding/direction is questioned.
5. The admitted position is that the foreign employees of the respondent/assessee had paid tax in India either by way of advance tax or self assessment tax. Tribunal has further observed that the Assessing Officer had himself not levied interest commencing from the period of deductibility of tax till the end of the Financial Year. Accordingly, the Tribunal was not inclined to enlarge the period for which the interest was payable. In the subsequent paragraphs, Tribunal has held and directed the Assessing Officer to re-compute levy of interest for the period commencing from the first date of April following the end of the relevant Financial Year till the date of actual payment i.e. the date of payment of self assessment tax, if payable by the employees, or after taking into consideration the advance tax and self assessment tax paid by the employees. No further interest, it has been directed, would be payable. The view taken by the Tribunal is in consonance with the decision of a Division Bench of this Court dated 21.12.2011 in ITA No.74/2003 titled Commissioner of Income Tax TDS vs. M/s. American Express Bank Ltd., in which it has been held as under:
	10. 
	 
	Insofar as the second question is concerned i.e., with regard to the interest payable under Section 201(1A) of the said Act, that is a mandatory provision, as already held by a Division Bench of this Court in the case of CIT v. ITC Limited, ITA No.475/2010, dated 11.05.2011. The said Division Bench observed as under:-

	
	 
	**
	**
	**



	
	 
	However, levy of interest under section 201(1A) is neither treated as penalty nor has the said provision been included in Section 273B to make 'reasonableness of the cause' for the failure to deduct a relevant consideration. Section 201(1A) makes the payment of simple interest mandatory. The payment of interest under that provision is not penal. There is, therefore, no question of waiver of such interest on the basis that the default was not intentional or on any other basis. (See Bennet Coleman and Co. Ltd. v. V.P. Damle, Third ITO [1986] 157 ITR 812 (Bom.) and CIT v. Prem Nath Motors (P). Ltd., [2002] 120 Taxman 584 (Delhi).

	11. 
	 
	Therefore, the second question is also answered in favour of the Revenue and against the assessee


'6. It has been further observed in American Express Bank Ltd. (supra) that if the employees (i.e. payee) had paid taxes as per the individual return/assessment, no amount as tax would be payable to that extent and the liability for interest would be only for the period commencing from the date of such tax was deductible to the date on which tax was actually paid. CIT v. Adidas India Marketing (P.) Ltd. (2007) 288 ITR 379 Delhi and CIT v. Trans Bharat Aviation (P.) Ltd. (2010) 320 ITR 671.
7. In view of the aforesaid position, the question is answered against the appellant Revenue and in favour of the respondent/assessee. The order of the Tribunal does not call for any interference.'
7. For parity of reasons we answer the substantial question of law against the appellant Revenue and in favour of the respondent-assessee. The appeal is accordingly dismissed. No costs.
RANJAN 

*In favour of assessee.
†Arising out of order of ITAT, in Babacock Power (Overseas Projects) Ltd. v. Asstt. CIT [2002] 81 ITD 29 (Delhi). 
IT/ILT: Where mobilisation was an incidental activity to main activity of carring out contract in india, same was to be included in gross receipts for determining income under section 44BB(1)
IT/ILT: Receipts against reimbursement of expenses were to be included in gross receipts for determining income under section 44BB(1)
IT/ILT: Service tax would be excluded from gross receipts for purpose of computing income under section 44BB
■■■
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IN THE ITAT DELHI BENCH 'B'
Ensco Maritime Ltd.
v.
Assistant Director of Income-tax (International Taxation)*
G.D. AGRAWAL, VICE-PRESIDENT 
AND H.S. SIDHU, JUDICIAL MEMBER 
IT APPEAL NO. 5482 (DELHI) OF 2013
[ASSESSMENT YEAR 2010-11] 
SEPTEMBER  5, 2014 
I. Section 44BB of the Income-tax Act, 1961 - Non-residents - Business for prospecting/exploration, mineral oil etc. (Mobilisation fee) - Assessment year 2010-11 - Assessee was moving its machinery from one place of work to another place of work - Assessee company received certain sum on mobilisation of machinery and said receipt was a part of total consideration for execution of contract in India - Whether since mobilisation was an incidental activity to main activity of carrying out contract in India, said sum was to be included in gross receipts for determining income under section 44BB(1) - Held, yes [Para 8] [In favour of revenue] 
II. Section 44BB of the Income-tax Act, 1961 - Non-residents - Business for prospecting/exploration, mineral oil etc. (Reimbursement of expenses) - Assessment year 2010-11 - Whether receipts against reimbursement of expenses were to be included in gross receipts for determining income under section 44BB(1) - Held, yes [Para 10][In favour of revenue] 
III. Section 44BB of the Income-tax Act, 1961 - Non-residents - Business for prospecting/exploration, mineral oil etc. (Service tax) - Assessment year 2010-11 - Whether service tax charged would be excluded from gross receipts for purpose of computing income under section 44BB - Held, yes [Para 12][In favour of assessee] 
CASE REVIEW-I
 
Sedco Forex International Inc. v. CIT [2008] 289 ITR 238 (Uttaranchal) and Western Geco International Ltd. v. Asstt. DIT (International Taxation) [2014] 150 ITD 283/44 taxmann.com 478 (Delhi - Trib) (para 8)  followed.
CASE REVIEW-II
 
Sedco Forex International Drilling Inc. v. Addl. DIT (International Taxation) [I.T. Appeal No. 504 (Delhi) of 2013, dated 2-8-2013] (para 9) and CIT v. Halliburton Offshore Services Inc . [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal) (para 10) followed.
CASE REVIEW-III
 
DIT (International Taxation) v. Schlumberger Asia Services Ltd. [2009] 317 ITR 156/[2010] 186 Taxman 436 (Uttaranchal) (para 12) followed.
CASES REFERRED TO
 
Western Geco International Ltd. v. Asstt. DIT (International Taxation) [2014] 150 ITD 283/44 taxmann.com 478 (Delhi - Trib) (para 7), Sedco Forex International Inc. v. CIT [2008] 299 ITR 238 (Uttaranchal) (para 8),  Sedco Forex International Drilling Inc. v. Addl. DIT (International Taxation) [I.T. Appeal. No. 504 (Delhi) of 2013, dated 2-8-2013] (para 9), CIT v. Halliburton Offshore Services Inc . [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal) (para 10), Sedco Forex International Drilling Inc. v. Addl. DIT (International Taxation) [2012] 139 ITD 188/26 taxmann.com 190 (Delhi) (para 11) and DIT (International Taxation) v. Schlumberger Asia Services Ltd. [2009] 317 ITR 156/[2010] 186 Taxman 436 (Uttaranchal) (para 12).
Amit Arora, CA for the Appellant. Sanjeev Sharma for the Respondent.
ORDER
 
H.S. Sidhu, Judicial Member - This appeal by the assessee is directed against the order of the learned Assessing Officer passed under section 143(3) read with section 144C of the Income-tax Act dated August 22, 2013 and pertains to the assessment year 2010-11.
2. The assessee has raised the following grounds of appeal :
	"1.
	 
	On the facts and circumstances of the case, the learned Assessing Officer/Dispute Resolution Panel has erred in proposing that mobilisation revenue of Rs. 7,03,48,648, proportionate to the voyage undertaken by the rig outside Indian territorial waters, is to be included in gross receipts for the purpose of determining income under sub-section (1) of section 44BB of the Income-tax Act, 1961.

	2.
	 
	On the facts and circumstances of the case, the learned Assessing Officer/Dispute Resolution Panel has erred in proposing that receipts against the reimbursement of expenses of Rs. 2,07,25,491 are to be included in the gross receipts for the purpose of determining income under sub-section (1) of section 44AB of the Income-tax Act, 1961.

	3.
	 
	On the facts and circumstances of the case, the learned Assessing Officer/Dispute Resolution Panel has erred in proposing that receipts against the service tax charged as per law, amounting to Rs. 15,50,62,604 are to be included in the gross receipts for the purpose of determining income under sub-section (1) of section 44BB of the Income-tax Act, 1961.

	4.
	 
	Whether, on the facts of the case the Dispute Resolution Panel erred in law in not following the Income-tax Appellate Tribunal's order in the case of Sedco Forex International Drilling Incorporation in I. T. A. No. 5284/D/2011."


3. The brief facts of the case are as under :
In this case return of income was filed by the assessee, electronically on September 30, 2010 declaring total income of Rs. 14,42,93,138. The case was selected for scrutiny under CASS. Accordingly, notice under section 143(2) of the Income-tax Act, 1961 was issued on August 30, 2011 by the Additional Director of Income-tax, International Taxation, Dehradun. Notice under section 142(1) dated 11.2012 along with questionnaires were issued and in pursuance thereto written replies were submitted. Upon going through the replies, the Assessing Officer assessed income at Rs.16,89,06,810 under section 143(3) read with section 144C(1) of the Income-tax Act, 1961 vide draft assessment order dated November 23, 2012.
4. Against the above order dated November 23, 2012 the assessee filed the objections before the Dispute Resolution Panel (DRP)-II, New Delhi, who vide its impugned order dated July 31, 2013 held that no interference is required to be made in the draft assessment order passed by the Assessing Officer on any of the above three grounds. The objections of the applicant are disposed of accordingly.
5. Pursuant to the Dispute Resolution Panel's directions the Assessing Officer assessed the income of the assessee at Rs. 16,89,06,810 under section 143(3) read with section 144C(13) of the Income-tax Act, 1961 vide his order dated August 22, 2013.
6. Against the above order the assessee is in appeal before us.
7. We have heard both sides and perused the material placed before us. With regard to ground No. 1 regarding mobilisation revenue of Rs. 7,03,48,648 is concerned, the learned Departmental representative during the hearing has filed a copy of the decision of the Income-tax Appellate Tribunal, Bench "H", New Delhi passed in I.T.A. No. 4906/Del/2012 (assessment year 2009A-10) in the case of Western Geco International Ltd. v. Asstt. DIT (International Taxation) [2014] 150 ITD 283/44 taxmann.com 478 (Delhi - Trib) and submitted that the issue in the present case is squarely covered by the aforesaid decision. The Tribunal vide its aforesaid order dated January 24, 2014 has adjudicated the issue vide para No. 10 as under (page 453) :
"10. After hearing rival contentions, we are of the considered opinion that the issue is covered by the judgment of the jurisdictional High Court in the case of Sedco Forex International Inc. v. CIT [2008] 299 ITR 238 (Uttarakhand). We are not convinced with the arguments of learned counsel for the assessee trying to distinguish this case law for the reason that the entire payment in question was made for the purpose of execution of the contract in India. Mobilisation is a stage payment, as part of the total consideration for execution of the contract. The assessee would be moving its machinery from one place of work to another place of work. Mobilisation is paid as an advance for such movement and is generally adjusted against running bills. It is not a case where a separate payment is made for a transportation contract. The submission that the assessee would try to work out, based on some basis, the revenues attributable to the activity of mobilisation carried out outside India, cannot be accepted, as such an exercise would amount to estimating income for activities outside India, when the scope of the contract is for execution of the contract in India. Mobilisation in our view is an incidental activity to the main activity of carrying out the contract in India. The judgment of the hon'ble Supreme Court in the case of Ishikawajima-harima Heavy Industries Ltd. v. DIT [2007] 288 ITR 408 (SC) has been discussed by the hon'ble High Court in the case of Sedco Forex International Inc. v. CIT [2008] 299 ITR 238 (Uttarakhand). The ratio laid down by the hon'ble Supreme Court in that case is not applicable here as it is not a case where separate parts of a contract are executed at different places. The argument that the payment was in the nature of reimbursement of expenses incurred by the assessee-company and hence no income was also rejected by the hon'ble High Court. Thus, we are unable to agree with the contentions of learned counsel for the assessee. Thus these grounds of the assessee are dismissed."
8. From the above, it is evident that the Income-tax Appellate Tribunal decided the above issue against the assessee by following the judgment of the hon'ble Uttarakhand High Court decision in the case of Sedco Forex International Inc. v. CIT [2008] 299 ITR 238. No contrary decision of the hon'ble jurisdictional High Court has been pointed by the assessee's counsel. In view of the above, we respectfully following the above decision of the hon'ble High Court of Uttarakhand and also the decision of the Income-tax Appellate Tribunal decide the issue against the assessee.
9. With regard to ground No. 2 regarding reimbursement of expenses of Rs. 2,07,25,491 is concerned, we find that this issue is also squarely covered against the assessee by the decision of the Income-tax Appellate Tribunal, Bench "G", New Delhi passed in I. T. A. No. 504/Del/2013 (assessment year 2009-10) in the case of Sedco Forex International Drilling Inc. v. Addl. DIT (Intl. Taxation), Dehradun vide order dated August 2, 2013. The Tribunal vide its aforesaid order dated August 2, 2013 has adjudicated the issue vide paragraph No. 5 as under :
"5. Ground No. 3 of the assessee's appeal reads as under :
'That the learned Commissioner of Income-tax (Appeals) has erred on facts and in law in affirming the action of the Assessing Officer in holding that the amounts aggregating to Rs. 28,45,83,205 received by the appellant from its customers as reimbursement of actual expenses incurred by the appellant on their behalf is to be included in the gross receipts under section 44BB of the Income-tax Act, 1961.'
6. At the time of hearing before us, learned counsel fairly agreed that this issue is covered against the assessee by the decision of the hon'ble jurisdictional High Court in the case of CIT v. Halliburton Offshore Services Inc . [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal). The facts in the said case were that the assessee rendered services to the ONGC. For the assessment year 1991-92, it claimed that the amount of Rs.6,16,989 received on account of reimbursement of freight and transportation charges actually incurred in respect of equipment was not includible while computing its income under section 44BB. The Assessing Officer rejected the claim but the Commissioner of Income-tax (Appeals) and the Tribunal accepted it. On appeal, the hon'ble High Court held as under (headnote) :
'Held, allowing the appeal, that it was not in dispute that the amount had been received by the assessee. Therefore, the Assessing Officer added the said amount which was received by the non-resident company rendering services under the provisions of section 44BB to the ONGC and imposed the income-tax thereon. He was justified in doing so.'
7. The ratio of the above decision of the hon'ble jurisdictional High Court would be squarely applicable to the case of the assessee. Respectfully following the same, we reject ground No. 3 of the assessee's appeal."
10. From the above, it is evident that the Income-tax Appellate Tribunal decided the above issue against the assessee by following the judgment of the hon'ble jurisdictional High Court decision in the case of CIT v. Halliburton Offshore Services Inc . [2008] 300 ITR 265/169 Taxman 138 (Uttaranchal). No contrary decision of the hon'ble jurisdictional High Court has been pointed by the assessee's counsel. In view of the above, we respectfully following the above decision of the hon'ble High Court of Uttarakhand and also the decision of the Income-tax Appellate Tribunal decide the issue against the assessee.
11. With regard to ground No. 3 regarding service tax charged amounting to Rs. 15,50,62,604 is concerned, learned counsel of the assessee during the hearing has filed a copy of the decision of the Income-tax Appellate Tribunal, Bench "G", New Delhi passed in I. T. A. No. 5284/Del/2011 (assessment year 2008-09) in the case of Sedco Forex International Drilling Inc. v. Addl. DIT (Intl. Taxation) [2012] 139 ITD 188/26 taxmann.com 190 (Delhi) Dehradun vide order dated June 29, 2012 and submitted that the issue in the present case is squarely covered by the aforesaid decision in favour of the assessee. We find that this decision has also been followed earlier by the Tribunal in I. T. A. No. 504/Del/2013 (assessment year 2009-10) in the case of Sedco Forex International Drilling Inc. (supra) the same assessee vide which the Tribunal has decided the issue in favour of the assessee vide its order dated August 2, 2013. The relevant paras 3 and 4 are reproduced hereunder :
"3. We have heard both the sides and perused the material placed before us. We find that this issue is covered in favour of the assessee by the decision of the Income-tax Appellate Tribunal in the assessee's own case for the assessment year 2008-09 dated June 29, 2012 vide I.T.A. No. 5284/Del/2011, wherein the Income-tax Appellate Tribunal held as under :
'The service tax is a statutory liability like customs duty. The hon'ble Uttarakhand High Court in their decision in DIT (International Taxation) v. Schlumberger Asia Services Ltd. [2009] 317 ITR 156/[2010 186 Taxman 436] (Uttaranchal) concluded that reimbursement of customs duty paid by the assessee could not form part of amount for the purpose of deemed profits under section 44BB unlike the other amounts received towards reimbursement. Following the view in this decision, Mumbai Bench in their decision in Islamic Republic of Iran Shipping Lines (supra) held that service tax being a statutory liability, would not involve any element of profit and accordingly, the same could not be included in the total receipts for determining the presumptive income. In the light of view taken by the Mumbai Bench, especially when the learned Departmental representative did not place any material before us controverting the aforesaid findings of the learned Commissioner of Income-tax (Appeals) so as to enable us to take a different view in the matter nor brought to our notice any contrary decision, we are of the opinion that service tax paid by the assessee could not form part of amount for the purpose of deemed profits under section 44BB unlike the other amounts received towards reimbursement. Therefore, ground No. 3 in the appeal is allowed.'
4. From the above, it is evident that the Income-tax Appellate Tribunal decided the above issue in favour of the assessee following the decision of the hon'ble jurisdictional High Court in the case of DIT (International Taxation) v. Schlumberger Asia Services Ltd. [2009] 317 ITR 156 (Uttaranchal). No contrary decision of the hon'ble jurisdictional High Court has been pointed out. In view of the above, we, respectfully following the above decision of the hon'ble jurisdictional High Court and also the decision of the Income-tax Appellate Tribunal in assessee's own case cited supra, direct the Assessing Officer to exclude service tax from the gross receipts for the purpose of determining the income under section 44BB of the Income-tax Act, 1961. Accordingly, ground Nos. 1 and 2 of the assessee's appeal are allowed."
12. From the above, it is evident that the Income-tax Appellate Tribunal decided the above issue in favour of the assessee by following the judgment of the hon'ble jurisdictional High Court in the case of DIT (International Taxation) v. Schlumberger Asia Services Ltd. [2009] 317 ITR 156/[2010] 186 Taxman 436 (Uttaranchal). No contrary decision of the hon'ble jurisdictional High Court has been pointed out by the learned Departmental representative. In view of the above, we respectfully following the above decision of the hon'ble High Court of Uttarakhand and also the decision of the Income-tax Appellate Tribunal decide the issue in favour of the assessee.
13. In the result, the appeal filed by the stands partly allowed.
RAHUL 

*Partly in favour of assessee.
IT : Where assessee had disclosed all particulars relating to capital gain on sale of shares in return and balance sheet, no penalty could be levied under section 271(1)(c) merely because Assessing Officer treated such capital gain as business income of assessee
■■■
[2015] 54 taxmann.com 211 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax (Central)-III
v.
Anant Overseas (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 479 OF 2014†
SEPTEMBER  4, 2014 
Section 271(1)(c), read with section 45, of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment year 2001-02 - Assessee was engaged in investment of shares and securities cum business of shares and securities - It declared certain short-term capital gains on sale of shares - Assessing Officer held that transaction related to trading of shares and treated same as business income - He also levied penalty under section 271(1)(c) for failure to disclose necessary particulars - Whether when all particulars relating to capital gains were duly disclosed in return as well as in balance sheet which indicated that assessee was maintaining a clear demarcation between shares treated as investments and shares held as stock-in-trade for business, levy of penalty under section 271(1)(c) on assessee was unjustified - Held yes[Paras 5 to 9] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was engaged in the investment of shares and securities cum business of shares and securities and other related activities. In the return of income, the assessee disclosed certain short-term capital gains on account of sale of shares.

	■ 
	 
	However, the Assessing Officer held that the aforesaid sale and purchase was not in the nature of investment but transactions relating to trading in shares and, accordingly, treated it as business income. The reasons given by the Assessing Officer to treat the shares in question as stock-in-trade were that the broker notes did not indicate whether the shares were procured as investment or as stock-in-trade and the physical delivery of shares was not taken.

	■ 
	 
	The Assessing Officer also levied penalty under section 271(1)(c) holding that the assessee did not disclose full and necessary particulars.

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted the penalty observing that all particulars relating to capital gains were duly disclosed in the return as well as in the balance sheet which indicated that the assessee was maintaining a clear demarcation between the shares which were treated as investment and shares held as stock-in-trade for business.

	■ 
	 
	On revenue's appeal, the Tribunal affirmed the finding of the Commissioner (Appeals).

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	In the written submission filed before the Commissioner (Appeals) it was stated that the details of shares held as investments were duly mentioned in the balance sheet and in note forming part of the balance sheet, detail of transactions which were treated as business was clearly reflected. Further, the shares which were sold and treated as short-term capital gains were not accounted for in the opening balance nor in the closing balance. In the books of account also, the shares in question were shown under the head 'investment' and in the profit and loss account, short-term capital gains was duly credited.

	■ 
	 
	The aforesaid finding of the Commissioner (Appeals) was affirmed by the Tribunal in the impugned order. Thus, the finding of the Assessing Officer that material facts were not duly disclosed by the assessee is not correct. No document or material has been filed to support or contend that the finding of the appellate authorities including the Tribunal is perverse or factual incorrect.

	■ 
	 
	Coming to the question of bona fides and the explanation offered by the assessee, it is to be noticed that the question whether the shares were held as investment or stock-in-trade is highly debatable and a difficult call in many cases. The assessee was investing in shares and securities and also dealing in purchase and sale of securities. There is no adverse comment or observation of the Assessing Officer on the submission and assertion made by the assessee that it was maintaining two separate portfolios, one for shares held as investment and the other for the shares held as stock-in-trade. The assessment order itself records that there were number of transactions relating to the shares which were held as stock-in-trade. Further, the aforesaid demarcation of shares held as investment and as stock-in-trade had existed in earlier and subsequent years also. Two observations in the assessment order; (1) physical delivery of the shares was not taken; and (2) brokers did not indicate whether the shares were held as investment or as stock-in-trade, are not acceptable and cannot be a ground to hold that the shares were held as stock-in-trade and not as an investment. The assessee had brought forward long-term capital loss and the short-term capital gains were sought to be set off from the said long-term capital loss. This is indicative of the fact that in the earlier years, the assessee had sold or transferred certain shares held as an investment and suffered long-term capital loss. The assessee was certainly holding shares as investment. In fact, the assessment order itself records that the assessee held certain shares of group companies as investment. [Para 7]

	■ 
	 
	In view of the aforesaid position, no substantial question of law arises for consideration in this appeal. The appeal is dismissed. [Para 9]


CASE REVIEW
 
CIT v. Reliance Petro Products (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 (SC) (para 8).
CASES REFERRED TO
 
CIT v. Reliance Petro Products (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 (SC) (para 8).
Sanjeev Sabharwal Senior Advocate and Ms. Swati Thapa, Advocate  for the Respondent.
JUDGMENT
 
Sanjiv Khanna, J. - Learned counsel for the Revenue submits that he has obtained instructions. By order dated 14.11.2013 in the quantum proceedings passed by the Income Tax Appellate Tribunal ('Tribunal', for short), an order of remand to the Commissioner of Income Tax (Appeals) [CIT(A)] was passed directing him to decide the appeal afresh.
2. We have examined the impugned order passed by the Tribunal dated 14.11.2013 affirming the view of the CIT (A) deleting the penalty of Rs. 15 lakhs imposed by the Assessing Officer under Section 271 (1)(c) of the Income Tax Act, 1961 ('Act', in short). The appeal pertains to the Assessment Year 2001-02.
3. The respondent-Assessee, during the period relevant to the Assessment Year was engaged in the investment of shares and securities cum business of shares and securities and other related activities. In the return of income filed in response to the notice under Section 153C of the Act, income of Rs. 10,65,750/- was disclosed. The respondent-assessee had also disclosed short term capital gains of Rs. 31,04,398/- on account of sale of 12,500 shares of Reliance India Ltd., 24,442 shares of Moser Baer India Ltd., 8886 shares of NIIT Ltd. and 15,300 shares of Software Technologies Group Ltd. The Assessing Officer held that the aforesaid sale and purchase was not in the nature of the investment but transactions relating to trading in shares, and accordingly, should be treated as business income.
4. In the penalty order passed by the Assessing Officer, he has recorded that the assessee did not disclose full and necessary particulars as the details were not mentioned in the return of income or any accompanying documents. Further, if the return had not taken up for scrutiny, the transactions in question would have been treated as short term capital gains and not as income from business. He accordingly rejected the detailed submissions made by the assessee to the effect that they were maintaining two separate accounts; for investments and the other for shares held as stock-in-trade. Thus they had treated the gains or losses suffered on account of investment account as capital gains and transaction in shares held as stock-in-trade was treated business income. It may be relevant to note here that in the assessment order, one of the reasons given by the Assessing Officer to treat the shares in question as stock-in-trade was that the broker notes did not indicate whether the shares were procured as investment or as stock-in-trade and the transaction statements did not show any demarcation. Further, the respondent-assessee had not shown or established that it had taken physical delivery of the said shares.
5. The CIT (A) deleted the penalty under Section 271(1)(c) of the Act criticizing the aforesaid observations of the Assessing Officer and recording that the bills/notes issued by the brokers would not mention whether the shares purchased/sold were being treated by the respondent-assessee as investment or as stock-in-trade. In Demat Accounts, the relevant numbers and details of the shares were entered and the shares were not required to be handed over physically. On the question, whether there was full and true disclosure of material facts, the CIT (A) has recorded that the finding of the Assessing officer was incorrect as all particulars relating to capital gains were duly disclosed in the return as well as in the Balance Sheet which indicated that the respondent-assessee was maintaining a clear demarcation between the shares which were treated as investments and shares held as stock-in-trade for business. He has recorded that the respondent-assessee has submitted relevant copies of the books of accounts pertaining to the capital account, step-wise investment accounts, purchase account and sales account. We may record that in the written submission filed before the CIT (A) as recorded in the order, it was stated that the details of shares held as investments was duly mentioned in Schedule 4 of the Balance Sheet and in Note No. 6 forming part of the Balance Sheet, detail of transactions which were treated as business was clearly reflected. Further, the shares which were sold and treated as short term capital gains were not accounted for in the opening balance nor in the closing balance. In the books of accounts also, the shares in question were shown under the head 'investment' and in the profit and loss account, short term capital gains was duly credited.
6. The aforesaid finding of the CIT (A) was affirmed by the Tribunal in the impugned order dated 14.11.2013. Thus, we do not think, the finding of the Assessing Officer that material facts were not duly disclosed by the assessee is correct. No document or material has been filed before us to support or contend that the finding of the appellate authorities including the Tribunal is perverse or factual incorrect.
7. Now, coming to the question of bona fides and the explanation offered by the respondent-assessee, we notice that the question whether the shares were held as investment or stock-in-trade is highly debatable and a difficult call in many a cases. As noticed above, the respondent-assessee was investing in shares and securities and also dealing in purchase and sale of securities. There is no adverse comment or observation of the Assessing Officer on the submission and assertion made by the respondent-assessee that they were maintaining two separate portfolios, one for shares held as investment and the other for the shares held as stock-in-trade. The assessment order itself records that there were number of transactions relating to the shares which were held as stock-in-trade. Further, the aforesaid demarcation of shares held as investment and as stock-in-trade had existed in earlier and subsequent years also. We have already noted the two observations in the assessment order; (1) physical delivery of the shares was not taken and (2) brokers did not indicate whether the shares were held as investment or as stock-in-trade, are not acceptable and cannot be a ground to hold that the shares were held as stock-in-trade and not as an investment. The assessee had brought forward long term capital loss of Rs. 39,79,915/-and the short term capital gains were sought to be set off from the said long term capital loss. This is indicative of the fact that in the earlier years, the assessee had sold or transferred certain shares held as an investment and suffered long term capital loss. The respondent-assessee was certainly holding shares as investment. In fact, the assessment order itself records that the respondent-assessee held certain shares of group companies as investment. On the said aspect, we would like to refer to the reply given by the respondent-assessee, giving the explanation why the penalty of concealment should not be imposed, which reads as under:
	"(i)
	 
	'That the assessee maintained separate account for investment & stock-in-trade. and whatever profit/loss resulted on investment, the' assessee, treated it as capital. gain & in the case of stock-in-hand, treated the same as business income.

	(ii)
	 
	That the assessee disclosed full particulars & submitted all the necessary particulars in support of short term capital gain at the time of assessment proceedings vide submission dated 31.10.2007.

	(iii)
	 
	That for levy of penalty u/s 271(1)(c), the pre-requisite is that there should be a concealment of particulars of income or furnishing of inaccurate particulars of such income. In the instant case of the assessee, it has been contended that none of the particulars of the income have been concealed or inaccurately furnished.

	(iv)
	 
	Relying upon the judgement of Hon'ble Supreme Court in the case of Cement Marketing Co. of India Ltd. v. Asstt. Commissioner of Sales Tax, Indore. it was contended that a return cannot be false unless there is an element of deliberateness in it... where the assessee does not include a particular item in the taxable turnover under a bonafide belief that he is not liable so to include it, it would not be right to condemn the return as a false return inviting imposition of penalty.

	(v)
	 
	Relying upon the judgement, of the Hon'ble Delhi High Court in the case of CIT v. Bacardi Martini India Ltd. [2007] 158 Taxman 348 (Delhi), it was contended that the material facts for computation of income was brought by the assessee, on record and none of the particulars had been concealed and submitted inaccurately.

	(vi)
	 
	The assessee invited attention towards the Judgement of Hon'ble Rajasthan, High Court, Jaipur Bench in the case of Chender Pal, Bagga v. The Appellate Tribunal (2003) 261 ITR 67 (Raj.). Relying upon this judgement, it was contended that if the assessee has claimed any exemption after disclosing the relevant basic facts and under ignorance of the provisions of the Act of 1961 has not offered that amount for tax, in such cases, penalty should not be imposed.

	(vii)
	 
	The assessee also placed reliance upon the judgement of Hon'ble ITAT, Delhi Bench 'F' in the case of DClT, Circle14 (1), New Delhi vs. M/s PEC Ltd. reported as 2010-TlOL-50-ITAT-DEL and contended that only because addition is sustained, the penalty is not automatic.

	(viii)
	 
	The assessee also placed reliance upon the judgement of Hon'ble ITAT, Ahmedabad Bench 'B' in the case of ADIT (International Transaction) v. Precision Drilling (Cyprus) Ltd. reported as 2010-TIOL-07-ITAT-Ahm. and contended that merely because some disallowances' are made, penalty cannot be made.

	(ix)
	 
	It was also contended that the material facts for computation of income had been brought by the assessee on record and none of the particulars had been concealed nor any inaccurate particulars were submitted".


8. The aforesaid factors and details were duly noticed and considered by Tribunal. Reference has been made to the decision of the Supreme Court in CIT v. Reliance Petro Products (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 , wherein it has been held:
'10. Section 271(1)(c) is as under:
"271. Failure to furnish returns, comply with notices, concealment of income, etc.-(1) If the Assessing Officer or the Commissioner (Appeals) in the course of any proceedings under this Act, is satisfied that any person.
	 
	**
	**
	**


(c) has concealed the particulars of his income or furnished inaccurate particulars of such income."
A glance at this provision would suggest that in order to be covered, there has to be concealment of the particulars of the income of the assessee. Secondly, the assessee must have furnished inaccurate particulars of his income. Present is not the case of concealment of the income. That is not the case of the Revenue either. However, the learned counsel for the Revenue suggested that by making incorrect claim for the expenditure on interest, the assessee has furnished inaccurate particulars of the income. As per Law Lexicon, the meaning of the word "particular" is a detail or details (in plural sense); the details of a claim, or the separate items of an account. Therefore, the word "particulars" used in Section 271(1)(c) would embrace the meaning of the details of the claim made. It is an admitted position in the present case that no information given in the return was found to be incorrect or inaccurate. It is not as if any statement made or any detail supplied was found to be factually incorrect. Hence, at least, prima facie, the assessee cannot be held guilty of furnishing inaccurate particulars.
11. The learned counsel argued that "submitting an incorrect claim in law for the expenditure on interest would amount to giving inaccurate particulars of such income". We do not think that such can be the interpretation of the words concerned. The words are plain and simple. In order to expose the assessee to the penalty unless the case is strictly covered by the provision, the penalty provision cannot be invoked. By any stretch of imagination, making an incorrect claim in law cannot tantamount to furnishing inaccurate particulars. In CIT v. Atul Mohan Bindal [(2009) 9 SCC 589] where this Court was considering the same provision, the Court observed that the assessing officer has to be satisfied that a person has concealed the particulars of his income or furnished inaccurate particulars of such income. This Court referred to another decision of this Court in Union of India v. Dharamendra Textile Processors [(2008) 13 SCC 369] as also the decision in Union of India v. Rajasthan Spg. & Wvg. Mills [(2009) 13 SCC 448] and reiterated in para 13 that: (Atul Mohan Bindal case [(2009) 9 SCC 589] , SCC p. 597, para 13)
"13. It goes without saying that for applicability of Section 271(1)(c), conditions stated therein must exist."
12. Therefore, it is obvious that it must be shown that the conditions under Section 271(1)(c) must exist before the penalty is imposed. There can be no dispute that everything would depend upon the return filed because that is the only document, where the assessee can furnish the particulars of his income. When such particulars are found to be inaccurate, the liability would arise.
13. In Dilip N. Shroff v. CIT [(2007) 6 SCC 329] this Court explained the terms "concealment of income" and "furnishing inaccurate particulars". The Court went on to hold therein that in order to attract the penalty under Section 271(1)(c), mens rea was necessary, as according to the Court, the word "inaccurate" signified a deliberate act or omission on behalf of the assessee. It went on to hold that clause (iii) of Section 271(1) provided for a discretionary jurisdiction upon the assessing authority, inasmuch as the amount of penalty could not be less than the amount of tax sought to be evaded by reason of such concealment of particulars of income, but it may not exceed three times thereof. It was pointed out that the term "inaccurate particulars" was not defined anywhere in the Act and, therefore, it was held that furnishing of an assessment of the value of the property may not by itself be furnishing inaccurate particulars.
14. It was further held in Dilip N. Shroff [(2007) 6 SCC 329] that the assessee must be found to have failed to prove that his explanation is not only not bona fide but all the facts relating to the same and material to the computation of his income were not disclosed by him. It was then held that the explanation must be preceded by a finding as to how and in what manner, the assessee had furnished the particulars of his income. The Court ultimately went on to hold that the element of mens rea was essential.'
9. In view of the aforesaid position, we do not think any substantial question of law arises for consideration before us in this appeal. The appeal is dismissed. No costs.
VARSHA 

*In favour of assessee.
†Arising out of order of Tribunal, dated 14-11-2013. 
IT : Co-inheritors having not formed an AoP as per their volition, cannot be assessed as AoP
IT : Interest on enhanced compensation has to be taxed in year of receipt; it is not to be spread over years on accrual basis
■■■
[2014] 52 taxmann.com 270 (SC) 
SUPREME COURT OF INDIA
Commissioner of Income-tax, Rajkot
v.
Govindbhai Mamaiya*
A. K. SIKRI AND J. CHELAMESWAR, JJ. 
CIVIL APPEAL NOS. 8103 TO 8110 OF 2009
SEPTEMBER  4, 2014 
Section 4 of the Income-tax Act, 1961 - Association of person - Assessable as (Co-inheritors) - Assessees, three brothers, inherited agricultural land - Said land was acquired by Government and compensation was awarded - During current year, compensation was enhanced along with interest - Assessing Officer assessed interest income in hands of assessees in status of AoP - Whether since it was not a case where any 'Association of persons' was formed by volition of parties for purpose of generation of income, these persons were to be given status of 'individual' and assessed accordingly; and not as AoP - Held, yes [Para 6] [In favour of assessee] 
Section 5, read with sections 45 and 155, of the Income-tax Act, 1961, read with sections 23, 28 and 34 of the Land Acquisition Act, 1894 - Capital gains - Year in Which Assessable(Interest on enhanced compensation) - Whether interest under section 28 of Land Acquisition Act, 1894 is to be treated as an accretion to value and therefore, same will become part of enhanced compensation - Held, yes - Whether said interest has to be taxed in year of receipt; it is not to be spread over years on accrual basis - Held, yes [Para 8] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessees, three brothers, inherited agricultural land from their father. Said land was acquired by Government and compensation was awarded. During current year, compensation was enhanced alongwith interest.

	■ 
	 
	The assessees filed their return of income for assessment years claiming the status of 'individual'. The Assessing Officer had passed the assessment order by treating their status as that of a AoP. The Assessing Officer had also refused to spread the interest income over the years and treated it as taxable in the year of receipt.

	■ 
	 
	Ultimately, the High Court has decided that these persons are to be given the status of 'individual' and assessed accordingly and not as AoP and that the interest income is to be spread over from the year of dispossession of land.

	■ 
	 
	On appeal to the Supreme Court :


HELD
 
AoP vs. Individual 
	■ 
	 
	In the present case, the admitted facts are that the property in question which was acquired by the Government, came to the respondents on inheritance from their father i.e. by the operation of law. Furthermore, even the income which is earned in the form of interest is not because of any business venture of the three assessees but it is the result of the Government in compulsorily acquiring the said land. In these circumstances, the case is squarely covered by the ratio of the judgment laid down in Meera & Co. v. CIT [1997] 4 SCC 677 inasmuch as it is not a case where any 'Association of Persons' was formed by volition of the parties for the purpose of generation of income. This basic test to determine the status of AoP is absent in the present case. [Para 6]


Interest on enhanced compensation 
	■ 
	 
	Interest earned enhanced compensation, is treated as a accretion to the value and therefore, part of the enhanced compensation or consideration making it exigible to tax. Said interest on enhanced compensation had to be taxed on receipt basis, which means it would be taxed in the year in which it is received. It would mean that converse position i.e. spread over of this interest on accrual basis is not permissible. [Para 8]

	■ 
	 
	In view of the above discussion, these appeals is allowed in part and set aside that portion of the impugned judgment of the High Court whereby spread over of the interest received under section 28 of the 1894 Act, on the enhanced income is allowed with the direction that it would be taxed in the year in which such interest on enhanced compensation was received. [Para 9]


CASES REFERRED TO
 
Meera & Co. v. CIT [1997] 4 SCC 677 (para 5) and CIT v. Ghanshyam (HUF) [2009] 8 SCC 412 (para 7).
R.P. Bhatt, Sr. Advocate Arijit Prasad, Ms. Sadhana Sandhu, Advocates Mrs. Anil Katiyar Advocate and  B.V. Balaram Das Advocate  for the Appellant. 
JUDGMENT
 
A.K. Sikri, J. - The question of law that arises for consideration in all these appeals which are filed by the Commissioner of Income Tax, Rajkot (hereinafter referred to as the 'Revenue') is common. The respondents in all these appeals are also common. The three respondents (hereinafter referred to as the 'assessee') are brothers. The issue raised is identical in all these appeals which pertains to different assessment years and that is the reason that there are eight appeals before us. For the sake of convenience, we will refer to the facts emerging from the records of Civil appeal No.8103 of 2009.
2. The respondents are three brothers. Their father died leaving the land admeasuring 17 acres and 11 gunthas to the three brothers and two other persons who relinquished their rights in favour of the three brothers. A part of this bequeathed land was acquired by the State Government and compensation was paid for it. On appeal, the compensation amount was enhanced and additional compensation alongwith interest was awarded.
3. The respondents filed their return of income for each assessment years claiming the status of 'individual'. Two questions arose for consideration before the Assessing Officer. One was as to whether these three brothers could file separate returns claiming the status of the 'individual' or they were to be treated as 'Association of Persons' (AoP). Second question was regarding the taxability of the interest on enhanced compensation and this interest which was received in a particular year was to be assessed in the year of receipt or it could be spread over the period of time.
4. Without going into the detail as to how this question traversed and decided by one forum to other, suffice it is to state that the Assessing Officer had passed the assessment order by treating their status as that of a AoP. The Assessing Officer had also refused to spread the interest income over the years and treated it as taxable in the year of receipt. Ultimately, the High Court has decided that these persons are to be given the status of 'individual' and assessed accordingly and not as AoP and that the interest income is to be spread over from the year of dispossession of land, that is the assessment year 1987-88 till the year of actual payment which was received in the assessment year 1999-2000 applying the principles of accrual of income. It is in this backdrop that the Revenue has approached this Court challenging the decision of the High Court.
5. Insofar as the treatment of the respondents giving the status of 'individual' and assessing on that basis is concerned, the issue is no more res integra. Learned counsel for the Revenue candidly and fairly conceded that this aspect stands conclusively determined by various judgments. It would be suffice to refer to the judgment of this Court in Meera & Co. v. CIT [1997] 4 SCC 677. After taking note of some previous judgments on this issue, the Court summed up the legal position in paras 19 and 20 which are reproduced below::
'19. In the case of CIT v. Indira Balkrishna AIR 1960 SC 1172, this Court held that "association of persons" meant an association in which two or more persons joined in a common purpose or common action. As the words occurred in a section which imposed a tax on income, the association must be one the object of which was to produce income, profits or gains. In that case, the co-widows of a Hindu governed by Mitakshara law inherited his estate which consisted of immovable properties, shares, money lying in deposit and a share in a registered firm. The Appellate Tribunal found that they had not exercised their right to separate enjoyment and that except for jointly receiving the dividends from the shares and the interest from the deposits, they had done no act which had helped to produce income. This Court held that the co-widows succeeded as co-heirs to the estate of the deceased husband. It was held that since the widows had an equal share in the income from immovable properties, Section 9(3) of the Indian Income Tax Act, 1922 will apply. So far as other incomes were concerned, it was held:
"Coming back to the facts found by the Tribunal, there is no finding that the three widows have combined in a joint enterprise to produce income. The only finding is that they have not exercised their right to separate enjoyment, and except for receiving the dividends and interest jointly, it has been found that they have done no act which has helped to produce income in respect of the shares and deposits. On these findings it cannot be held that the three widows had the status of an association of persons within the meaning of section 3 of the Indian Income Tax Act."
20. The meaning of "an association of persons" was also examined by this Court in the case of G. Murugesan & Brothers v. CIT [1973] 4 SCC 211. It was held in that case that an association of persons could be formed only when two or more individuals voluntarily combined together for certain purposes. Volition on the part of the members of the association was an essential ingredient. It was further held that even a minor could join "an association of persons" if his lawful guardian gave his consent. The income in that case arose under two heads - house property and dividends from shares. The question before this Court was whether the dividend income should be assessed in the hand of an association of persons or individuals. One Sinnamani Nadar executed a settlement deed in favour of his four grandsons. The property covered by the settlement deed comprised of a house property which had been let out and some shares. The donees were to enjoy the income of these properties during their lifetime. Thereafter, the properties were to devolve on their children. In that case, it was pointed out that Income Tax return was filed in the status of association of persons prior to the assessment year 1959-60 to 1962-63, the returns were submitted as individuals specifically stating that the donees were not functioning as an association of persons.'
6. In the present case, the admitted facts are that the property in question which was acquired by the Government, came to the respondents on inheritance from their father i.e. by the operation of law. Furthermore, even the income which is earned in the form of interest is not because of any business venture of the three assessees but it is the result of the act of the Government in compulsorily acquiring the said land. In these circumstances, the case is squarely covered by the ratio of the judgment laid down in Meera & Co. (supra) inasmuch as it is not a case where any "Association of Persons" was formed by volition of the parties for the purpose of generation of income. This basic test to determine the status of AoP is absent in the present case.
7. Insofar as the second question is concerned, that is also covered by another judgment of this Court in CIT v. Ghanshyam (HUF) [2009] 8 SCC 412, albeit, in favour of the Revenue. In that case, the court drew distinction between the "interest" earned under Section 28 of the Land Acquisition Act and the "interest" which is under Section 34 of the said Act. The Court clarified that whereas compensation given to the assessee of the land acquired would be 'income', the enhanced compensation/consideration becomes income by virtue of Section 45(5)(b) of the Income Tax Act. The question was whether it will cover "interest" and if so, what would be the year of taxability. The position in this respect is explained in paras 49 and 50 of the judgment which make the following reading:
"49. As discussed hereinabove, Section 23(1-A) provides for additional amount. It takes care of the increase in the value at the rate of 12% per annum. Similarly, under Section 23(2) of the 1894 Act there is a provision for solatium which also represents part of the enhanced compensation. Similarly, Section 28 empowers the court in its discretion to award interest on the excess amount of compensation over and above what is awarded by the Collector. It includes additional amount under Section 23(1-A) and solatium under Section 23(2) of the said Act. Section 28 of the 1894 Act applies only in respect of the excess amount determined by the court after reference under Section 18 of the 1894 Act. It depends upon the claim, unlike interest under section 34 which depends on undue delay in making the award.
50. It is true that "interest" is not compensation. It is equally true that Section 45(5) of the 1961 Act refers to compensation. But as discussed hereinabove, we have to go by the provisions of the 1894 Act which awards "interest" both as an accretion in the value of the lands acquired and interest for undue delay. Interest under Section 28 unlike interest under Section 34 is an accretion to the value, hence it is a part of enhanced compensation or consideration which is not the case with interest under Section 34 of the 1894 Act. So also additional amount under Section 23 (1-A) and solatium under Section 23(2) of the 1961 Act forms part of enhanced compensation under Section 45(5)(b) of the 1961 Act."
8. It is clear from the above that whereas interest under Section 34 is not treated as a part of income subject to tax, the interest earned under Section 28, which is on enhanced compensation, is treated as a accretion to the value and therefore, part of the enhanced compensation or consideration making it exigible to tax. After holding that interest on enhanced compensation under Section 28 of 1894 Act is taxable, the Court dealt with the other aspect namely, the year of tax and answered this question by holding that it has to be tested on receipt basis, which means it would be taxed in the year in which it is received. It would mean that converse position i.e. spread over of this interest on accrual basis is not permissible. Here again, we would like to reproduce the discussion contained in paras 53 and 54 which gives the rational in coming to the said conclusion. Paras 53 and 54 read as under:
"53. The scheme of Section 45(5) of the 1961 Act was inserted w.e.f. 1-4-1988 as an overriding provision. As stated above, compensation under the L.A.Act, 1894, arises and is payable in multiple stages which does not happen in cases of transfers by sale, etc. Hence, the legislature had to step in and say that as and when the assessee claimant is in receipt of enhanced compensation it shall be treated as "deemed income" and taxed on receipt basis. Our above understanding is supported by insertion of clause (c) in Section 45(5) w.e.f. 1-4-2004 and Section 155(16) which refers to a situation of a subsequent reduction by the court, tribunal or other authority and recomputation/ amendment of the assessment order.
54. Section 45 (5) read as a whole [including clause (c)] not only deals with reworking as urged on behalf of the assessee but also with the change in the full value of the consideration (computation) and since the enhanced compensation/consideration (including interest under Section 28 of the 1894 Act) becomes payable/ paid under the 1894 Act at different stages, the receipt of such enhanced compensation/ consideration is to be taxed in the year of receipt subject to adjustment, if any, under Section 155(16) of the 1961 Act, later on. Hence, the year in which enhanced compensation is received is the year of taxability. Consequently, even in cases where pending appeal, the court/tribunal/authority before which appeal is pending, permits the claimant to withdraw against security or otherwise the enhanced compensation (which is in dispute), the same is liable to be taxed under Section 45(5) of the 1961 Act. This is the scheme of Section 45(5) and Section 155(16) of the 1961 Act. We may clarify that even before the insertion of Section 45(5)(c) and Section 155(16) w.e.f. 1-4-2004, the receipt of enhanced compensation under Section 45(5)(b) was taxable in the year of receipt which is only reinforced by insertion of clause (c) because the right to receive payment under the 1894 Act is not in doubt."
9. In view of the above discussion, we allow these appeals in part and set aside that portion of the impugned judgment of the High Court whereby spread over of the interest received under section 28 of the 1894 Act, on the enhanced income is allowed with the direction that it would be taxed in the year in which such interest on enhanced compensation was received.
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Section 80-IB of the Income-tax Act, 1961 - Deductions - Profits and gains from industrial undertakings other than infrastructure development undertakings (Reconstruction/splitting up of units) - Assessment years 2004-05 to 2009-10 - Assessee-company had two units - Unit I was producing lift control boxes and unit II was producing wire harness - Assessing Officer was of view that unit II was not a separate unit for commercial production and disallowed deduction claimed by assessee regarding unit II under section 80-IB - It was observed that in unit II once wire was cut and stripped after going through different process and testing an entirely new product emerged which had a different utility which was being used in electronic industry for elevators - Further said wire harness also had independent identity and could be sold in market - Whether where both units were manufacturing different products, having different machinery, it could not be said that said units were not independent - Held, yes - Whether therefore, assessee would be entitled for said deduction - Held, yes [Para 4.9] [In favour of assessee] 
FACTS
 
	■ 
	 
	Assessee company claimed deduction under section 80-IB(4) for Unit-I for Lift Control Panel and Unit-II for Wire Harness. Assessing Officer observed that the assessee was basically into the production of Lift Control Boxes in Unit-I and Wire Harness in Unit-II which was not engaged in manufacturing or production of any article or thing but was engaged merely in processing. The Assessing Officer was also of the opinion that the Unit-II was not a separate unit for commercial production and, therefore, on the basis that it was not having separate electrical connection, it was having common building, there were common employees, sale bill was common, took the view that Unit-II was also not an independent and separate Unit. Therefore, he disallowed the deduction claimed by the assessee under section 80-IB in respect of Unit-II.

	■ 
	 
	When the matter was pending before the Commissioner (Appeals) the Assessing Officer re-opened the assessment for the assessment years 2004-05 to 2007-08. During the assessment year 2009-10 also the deduction claimed by the assessee under section 80-IB in respect of Unit-II was disallowed on the basis of finding given in assessment year 2008-09. When the matter went before the Commissioner (Appeals), Commissioner (Appeals) by his common order after noting that the similar claim of the assessee was accepted by the Assessing Officer in the assessment year 2005-06 which was completed under section 143(3) read with section 263, he allowed the claim of the assessee.

	■ 
	 
	The assessee went in appeal before Commissioner (Appeals) against the order of the Assessing Officer for assessment year 2008-09, taking the first ground that the Assessing Officer had erred in making the disallowance of the claim of Unit-II under section 80-IB. Commissioner (Appeals) after hearing the submission of the assessee allowed said claim of the assessee by holding that the Unit -II of wire harness is eligible for section 80-IB deduction is examined in the light of the fact that Unit-II is having 7.25 KVA Load and manufacturing activity of the Unit-II is eligible for section 80-IB deduction as per the provisions of section 80-IB.

	■ 
	 
	Against the said order, the revenue went in appeal before the Tribunal. The assessee went in appeal against the re-assessment which was re-opened under section 147 relating to assessment years 2003-04 to 2007-08. Commissioner (Appeals) disposed off all the appeals by one common order related to Assessment years 2004-05 to 2009-10.

	■ 
	 
	When the matter went before the Tribunal, the Tribunal vide its consolidated order set aside the order of the Commissioner (Appeals) for the Assessment years 2004-05 to 2009-10 and directed the Commissioner (Appeals) to re-decide the issue afresh in accordance with the law.

	■ 
	 
	Commissioner (Appeals) subsequently re-decided all the appeals by holding that Unit-I and Unit-II were distinct and separate units and Unit-II was engaged in manufacturing activity and in consequence directed the Assessing Officer to allow the claim of deduction under section 80-IB.

	■ 
	 
	On appeal :


HELD
 
	■ 
	 
	In the case of the assessee it is noted that once the wire is cut and stripped after going through different process and testing an entirely new product comes which has a different utility which is being used in electronic industry for elevators. This wire harness has independent identity and can be sold in the market. This product no more remains the ordinary wire. Therefore, Unit-II is engaged in manufacturing of a separate product. If two units are established under the same roof even though they are having separate identity they cannot be regarded to be separate industrial undertaking. Both the units are having independent identity, manufacturing different products, having different machinery. They are not inter-dependent for manufacturing their product, therefore, it cannot be said that the units are not independent.

	■ 
	 
	It is not the case of the revenue that the assessee has established the unit by splitting up or reconstruction of business which is already in existence. The new unit has also not been formed by transferring to the new business machinery and plant previously used for any purpose. In respect of the condition about the employment of the employees, Commissioner (Appeals) has given a clear-cut finding that there are more than 10 employees employed in Unit-II in addition to the contract and casual labour. Therefore there is no illegality or infirmity in the order of Commissioner (Appeals). The revenue even though vehemently contended that the assessee is not eligible for deduction under section 80-IB, could not adduce any cogent material or evidence to reverse the finding given by Commissioner (Appeals). Accordingly, the order of Commissioner (Appeals) is confirmed. [Para 4.9]
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ORDER
 
P.K. Bansal, Accountant Member - All these appeals have been filed by the Revenue against the common order of CIT(A) dt. 23-01-2014 by taking the following common effective grounds of appeal :
	"1.
	 
	The Ld CIT(A) has erred in allowing the assessee's appeal by allowing the claim of deduction claimed u/s 80IB for unit-II without considering the merit of the case.

	2.
	 
	The Ld CIT(A), has erred in saying that unit-II is an independent manufacturing unit eligible for deduction u/s 80IB of the I.T. Act and allowed the deduction u/s 80IB(4) on profit of said unit."


2. The brief facts of this case are relating to the grounds of appeal taken by the Revenue are that during the Assessment Year 2008-09, the Assessing Officer while examining the claim of the assessee u/s 80IB(4) for Unit-I for Lift Control Penal eligible for 30% deduction as it was 7th Assessment Year and Unit-II for Wire Harness eligible for 100 % deduction as being 5th Assessment Year. It was noted that the Assessee is basically into the production of Lift Control Boxes in Unit-I and Wire Harness in Unit-II is engaged not in manufacturing or production of any article or thing but was engaged merely in processing. The Assessing Officer was also of the opinion that the Unit-II was not a separate unit for commercial production and therefore, on the basis that it was not having separate electrical connection, it was having common building, there were common employees, sale bill was common, took the view that Unit-II was also not an independent and separate Unit. Therefore, he disallowed the deduction claimed by the assessee u/s 80IB in respect of Unit-II. When the matter was pending before the CIT(A), the Assessing Officer re-opened the assessment for the Assessment Year 2004-05 to 2007-08. During the Assessment Year 2009-10 also the deduction claimed by the assessee u/s 80IB in respect of Unit-II was disallowed on the basis of finding given in Assessment Year 2008-09. When the matter went before the CIT(A), CIT(A) by his common order after noting that the similar claim of the Assessee was accepted by the Assessing Officer in the Assessment Year 2005-06 which was completed u/s 143(3) read with Section 263 dated 4.5.2010. He allowed the claim to the Assessee by observing as under:—
"After taking into account, facts of the case, contents of the assessment order for AY 2005-06 and, written submissions filed by the assessee with relevant case laws and the claim of the assessee u/s 80IB for Unit-II is allowed."
The Assessee went in appeal before CIT(A) against the order of the AO for A.Y 2008-09 dt. 28.12.2010 taking the first ground that the AO has erred on facts and in law in making the disallowance of Rs.2,39,45,504/- of the claim of Unit-II u/s 80IB of the Income Tax Act. CIT(A) after hearing the submission of the Assessee vide its order dt. 30.11.2011 took the view that the claim of the Assessee u/s 80IB in respect of Unit-II was found to be correct by observing as under :
"The case was discussed. The claim of assessee that the Unit-II of wire harness is eligible for 80IB deduction is examined in the light of the fact that Unit-II is having 7.25 KVA load and the manufacturing activity of the Unit-II is eligible for 80IB deduction as per the provisions of the section 80IB. The said claim is found to be correct.
After taking into account, facts of the case, contents of the assessment order for AY 2005-06 and, written submissions filed by the assessee with relevant case laws the claim of the assessee u/s 80IB for Unit-II is allowed."
Against the said order, the Revenue went in appeal before the Tribunal. The Assessee went in appeal against the re-assessment which was re-opened u/s 147 relating to A.Y 2003-04 to 2007-08. CIT(A) disposed off all the appeals by one common order dt. 18.4.2013 relating to A.Y 2004-05 to 2009-10. When the matter went before the Tribunal, the Tribunal vide its consolidated order dt. 25.10.2013 set aside the order of the CIT(A) dt. 18.4.2013 for the A.Y 2004-05 to 2009-10 and directed the CIT(A) to re-decide the issue afresh in accordance with the law by holding as under :
"5. We have heard the rival submission and carefully considered the same. We noted from the submission made by the Learned DR and not disputed by the Learned AR that the assessment order for the Assessment Year 2005-06 which was passed u/s 143(3) r.w. Section 263 dated 4.5.2010 was re-opened u/s 147 and the claim allowed to the assessee u/s 80IB in respect Unit-II during the Assessment Year 2005-06 vide order dated 4.5.2010 was disallowed by the Assessing Officer vide his order passed u/s 143(3) r.w. 147 dated 2.12.2011 which was also under appeal before us. The CIT(A) while deciding the issue whether the assessee is eligible for deduction u/s 80IB in respect of Unit-II got influenced by the assessment order for the Assessment Year 2005-06 dated 4.5.2010 which no more remains in existence once the assessment for the Assessment Year 2005-06 got re-opened. We also noted that the Assessing Officer has disallowed the claim of the assessee u/s 80IB in respect of Unit-II on the pretext that the Unit-II is not engaged in production or manufacturing of article or a thing and secondly the Unit-II is not an independent Unit. In our opinion, the CIT(A) should have given his findings on merit whether the assessee is engaged in the manufacturing or production of article or thing or whether the Unit-II is eligible as an independent unit u/s 80IB or not. The CIT(A) while allowing the claim of the assessee, we noted that, merely got influenced by the assessment order for the assessment year 2005-06 dated 4.5.2010 which, in our opinion, no more remains in existence once assessment for the Assessment Year 2005-06 got re-opened by the Assessing Officer and Assessing Officer has disallowed the claim of the assessee even during the Assessment Year 2005-06 vide its order dated 2.12.2011 passed u/s 143(3) r.w. Section 147 of the Income Tax Act. We noted that the CIT(A) has passed the order on 18.4.2013 by which date the order dated 4.5.2010 no more remains in existence so the rule of consistency could not be applied in the case of the assessee. The decision of Radhasoami Satsang v. CIT [1992] 193 ITR 321 (SC), DIT v. Apparel Export Promotion Council [2000] 244 ITR 734 (Delhi), CIT v. Neo Poly Pack (P.) Ltd. [2000] 245 ITR 492 (Delhi) were not applicable.
5.1 In view of this, we set aside the common order of the CIT(A) dated 18.04.2013 for the Assessment Year 2004-05 to 2009-10 and restore this issue to the file of the CIT(A) with the direction that the CIT(A) should give a clear cut finding on merit after discussing the points on which the Assessing Officer has disallowed the claim of the assessee. While deciding the issue on merit we may mention that the CIT(A) should give proper opportunity to the assessee as well as to the Revenue. The CIT(A) is also directed not to get influenced with the assessment order for the Assessment Year 2005-06 passed by the Assessing Officer u/s 143(3) r.w. Section 263 dated 4.5.2010 accepting the claim of the deduction u/s 80IB for Unit-II. This order, in our opinion, no more remains in existence as this assessment order has been re-opened by the Revenue u/s 147 and revenue has disallowed deduction U/s 80IB to assessee in this year also."
CIT(A) subsequently re-decided all the appeals vide its order dt. 23.1.2014 i.e. impugned order before us. CIT(A) ultimately took the view that Unit-I and Unit-II are distinct and separate units and Unit-II is engaged in manufacturing activity and in consequence directed the AO to allow the claim of deduction u/s 80IB by observing as under :
"During the course of appellate proceedings, Shri Mahendra Khandeparkar, Director of the appellant company had also appeared and I tried to understand the difference between two products, i.e. Control Panels and wire-harnesses. What I understood is that Control Panels are more of electronic item. It receives and relays order electronically, so that the Lift moves from one floor to another at the wish of the operator. On the other hand wire-harness is used to take the Electrical commands of the entire lift. It's a important part of the Lift. For anyone installing a lift system, it is possible that Control Panels are purchased from one company and wire-harness is purchased from another. These two products have not only different nomenclature, but also different manufacturing technology and different usage.
Thus, what I have understood from the assessment order and the submission of the appellant and personal discussion with the Director of the appellant company is that, through there is unity of management and control, and the plots are adjacent to each other, having common electricity connection and common administrative and marketing & sales staff Still unit-II can not be said to be just expansion or extension of unit-I. Unit-I was created to manufacture Control-Panels, whereas unit-II was created to produce wire-harnesses. These two products require different technology, different machines and different set of skilled manpower. Had unit-II also manufactured the same item as that of unit-I, it would have been extension of the existing manufacturing facility. Thus, on the basis of the above discussed facts, in my opinion, unit-I and unit-II are separate units, manufacturing different products, and are capable of functioning independent of each other, as there is different technology and different machines are used.
5. As per the direction of Hon'ble ITAT, Panaji, the second issue to be decided is whether the process of making wire harness can qualify as manufacture to be eligible for claim of deduction u/s 80IB.
The A.O held that the process can only be called assembling and not manufacturing. I have tried to understand the process and usage of wire-harness. Wire harness is not an ordinary product, which anyone can make. This harness which is used in lifts and elevator installations are highly specialised and have and are manufactured as per the requirement of the lift. Any malfunction or faulty connection shall result in an accident and place human lives at danger. Therefore, there is strict quality check, before they can be sent for being used in lifts. The major steps involved are wire cutting and stripping, wire bundling and taping, crimping and hardware connection section and ultimately testing. Lift has to start from stationery position and then stop from a moving situation. Most of the lifts are installed vertically and when its coming down, it gathers a momentum. Any malfunction shall result in a tragedy and therefore, one has to understand that the wire-harness is different and a highly specialised product and goes through complicated technical processes and strict quality testing. In view of the above, I have not even an iota of a doubt that this process is a process of manufacturing and nothing else. Since unit-II is engaged in the manufacturing of wire-harnesses, it is eligible for claim of deduction u/s 80IB."
3. The ld. DR before us relied on the order of the AO while the ld. AR reiterated the submissions made before the CIT(A). The Ld. AR contended that both the units are manufacturing different products. Unit-I is manufacturing control panels which is more of electrical and electronic equipment used in the installation and working of lift and elevators. Unit-II in respect of which the Assessee claimed deduction u/s 80IB @ 100% was started in the financial year 2003-04. Adjacent land to Unit-I was purchased for establishing Unit-II. Unit-II is engaged in manufacturing of wire harness which is completely different product than the control panels. The workers and employees working in Unit-I & Unit-II are different. There are separate and different excise codes for both the products. The Unit-I was started in F.Y 2001-02. Provident Fund, ESI are paid for workers and employees engaged in manufacturing at Unit-I and Unit-II separately. Common bills are never issued for two different products. For this attention was drawn towards the bills. Both products are sold independently even though wire harness can also be used for lifts. The manufacturing process of both units is different. In respect of wire harness, Unit-II, it was contended that it consists of four processes; first process consists of wire cutting and stripping, second process consists of wire bundling and taping, third process consists of crimping and hardware connecting section and last process is testing. It is not just assembling of the raw materials but manufacturing of wire harness. Raw material and the product which gets manufactured had distinct identity and are separately marketable. Both have different utility. Product so manufactured can no more be regarded to be raw material. Our attention was drawn towards pg. 106-120 to explain the nature of the product and how it is being used. Both units are independent. There is no bar under the section that both the units cannot be installed under the same premises. The units even though are under connected premises, but are separately identifiable. It is not a case of reconstruction of the business already in existence. There is no transfer of existing assets. Our attention was drawn in this regard on the decision of the Hon'ble Supreme Court in the case of Textile Machinery Corpn. Ltd. v. CIT [1977] 107 ITR 195 wherein it was categorically held that to constitute reconstruction there must be transfer of the assets of the existing business to the new industrial undertaking. The business of the old unit is being carried out without second unit.
4. We heard the rival submissions and carefully considered the same alongwith the order of the tax authorities below. The provisions of Sec. 80IB lays down that 'where the gross total income of an Assessee includes any profit and gains derived from any business referred to in sub-section (3) to (11), (11A) & (11B) there shall, in accordance with and subject to the provisions of this section, be allowed, in computing the total income of the assessee, a deduction from such profits and gains of an amount equal to such percentage and for such number of assessment years as specified in this section'. Sub-section (2) lays down the conditions which must be fulfilled by an industrial undertaking which are re-produced as under :
"80-IB(2) This section applies to any industrial undertaking which fulfils all the following conditions, namely :—
	(i)
	 
	it is not formed by splitting up, or the reconstruction, of a business already in existence :

	
	 
	Provided that this condition shall not apply in respect of an industrial undertaking which is formed as a result of the re-establishment, reconstruction or revival by the assessee of the business of any such industrial undertaking as is referred to in section 33B, in the circumstances and within the period specified in that section ;

	(ii)
	 
	it is not formed by the transfer to a new business of machinery or plant previously used for any purpose ;

	(iii)
	 
	it manufactures or produces any article or thing, not being any article or thing specified in the list in the Eleventh Schedule, or operates one or more cold storage plant or plants, in any part of India :

	
	 
	Provided that the condition in this clause shall, in relation to a small scale industrial undertaking or an industrial undertaking referred to in sub-section (4) shall apply as if the words "not being any article or thing specified in the list in the Eleventh Schedule" had been omitted.

	
	 
	Explanation 1.— For the purposes of clause (ii), any machinery or plant which was used outside India by any person other than the assessee shall not be regarded as machinery or plant previously used for any purpose, if the following conditions are fulfilled, namely :—

	
	 
	

	(a)
	 
	such machinery or plant was not, at any time previous to the date of the installation by the assessee, used in India ;

	(b)
	 
	such machinery or plant is imported into India from any country outside India ; and

	(c)
	 
	no deduction on account of depreciation in respect of such machinery or plant has been allowed or is allowable under the provisions of this Act in computing the total income of any person for any period prior to the date of the installation of the machinery or plant by the assessee.

	
	 
	Explanation 2— Where in the case of an industrial undertaking, any machinery or plant or any part thereof previously used for any purpose is transferred to a new business and the total value of the machinery or plant or part so transferred does not exceed twenty per cent. of the total value of the machinery or plant used in the business, then, for the purposes of clause (ii) of this sub-section, the condition specified therein shall be deemed to have been complied with ;

	(iv)
	 
	in a case where the industrial undertaking manufactures or produces articles or things, the undertaking employs ten or more workers in a manufacturing process carried on with the aid of power, or employs twenty or more workers in a manufacturing process carried on without the aid of power."


4.1 We noted that the Revenue is of the opinion that the unit established by the Assessee for manufacturing of wire harness is not a new industrial undertaking, it is not engaged in manufacturing or production of an article or thing, Unit-I & II both are same. We noted from the paper book and the process of manufacturing that Unit-II established by the Assessee manufactures entirely different product. No doubt, this product is used in lift control but the harness wire has a separate identity and is marketable independently. The process consists of wire cutting and stripping, wire bundling and taping, crimping, hardware connection section and testing. The finished product which comes out cannot be regarded to be raw material. Manufacturing is the end result of one or more processes through which the original commodity is made to pass. Sec. 80IB does not define the word 'manufacture'. The word 'manufactur' was earlier defined under explanation (3) to Sec. 10B for the purpose of that section to include any - (a) process or (b) assembling or (c) recording of programme on disc, tape, perforated media or other information storage device. Thus, 'process' was included within the word manufacture for the purpose of sec. 10B. Explanation (iv) of the said sec. 10B further provided that the word 'produce' for the purpose of said section, in relation to any article or thing shall include production of computer programme. The definition given under this section is, in our opinion, equally applicable for the word 'manufacture' and 'production' to determine whether the Assessee manufactures or produces any article or thing. CBDT in its circular no. 528 dt. 16.12.1988 clarified that the expression 'manufacture' for the purpose of both sections 10A and 10B of the said Act would include any processing or assembling or recording of programme on disc, tape, perforated media or other information storage device. This definition of 'manufacture' was removed when sec. 10A and 10B of the Act were amended by the Finance Act, 2001 w.e.f. 01/04/2001. Sections 10A and 10B of the Act were further amended by the Finance Act, 2003 w.e.f. 01/04/2004 and the definition of 'manufacture' was inserted as under: —
"Explanation (iv) — For the purpose of this section, manufacture or produce' shall include the cutting and polishing of precious and semi-precious stones."
The provisions of Sec. 10A & 10B were substituted by the new provisions by the Finance Act, 2000 and simultaneously provisions of Sec. 80I were substituted by Sec. 80IA and 80IB. U/s 10B the word 'manufacture' has been defined as under :
'"manufacture" shall have the same meaning as assigned to it in clause (r) of section 2 of the Special Economic Zones Act, 2005.'
Subsequently, Special Economic Zone Act, 2005 was passed by the Parliament in May, 2005, which was brought into effect w.e.f. 23/06/2005. Section 2(r) of Special Economic Zone Act defines the expression 'manufacture' as under:—
'"Manufacture" means to make, produce, fabricate, assemble, process or bring into existence, by hand or by machine, a new product having a distinct name, character or use and shall include processes such as refrigeration, cutting, polishing, blending, repair, remaking, re-engineering and includes agriculture, aquaculture, animal husbandry, floriculture, horticulture, pisci culture, poultry, sericulture, aviculture and mining'.
This definition was adopted by the Legislature in section 10AA w.e.f. 10/02/2006 as adopted by the Special Economic Zones Act, 2005 by inserting Explanation 1(iii) to section 10AA of the Act which reads as under: —
"(iii) 'Manufacture' shall have the same meaning as assigned to it in clause (r) of section 2 of the Special Economic Zone Act, 2005."
As per the said definition 'process' is included in manufacture.
Subsequently, by the Finance Act, 2009 w.e.f 1.4.2009, clause (29BA) was inserted in section 2 of the Income Tax Act, 1961 defining the expression "manufacture as under:
'"manufacture", with its grammatical variations, means a change in a non-living physical object or article or thing,—
	(a)
	 
	Resulting in transformation of the object or article or thing into a new and distinct object or article or thing having a different name, character and use or

	(b)
	 
	Bringing into existence of a new and distinct object or article or thing with a different chemical composition or integral structure.'


4.2 In CIT v. N.C. Budharaja & Co. [1993] 204 ITR 412/70 Taxman 312 (SC), Hon'ble Supreme Court further observed that the word "production" is much wider than the word "manufacture". It was said (page 423):
"The word 'production' has a wide connotation than the word 'manufacture'. While every manufacture can be characterized as production, every production need not amount to manufacture…
The word 'production' or 'produce' when used in juxtaposition with the word manufacture' takes in bringing into existence new goods by a process which may or may not amount to manufacture. It also takes in all the by-products, intermediate products and residual products which emerge in the course of manufacture of goods."
4.3 In Christian Mica Industries Ltd. v. State of Bihar [1961] 12 STC 150 (SC), Hon'ble Supreme Court defined the word 'production', albeit, in connection with the Bihar Sales Tax Act, 1947. The definition was adopted from the meaning ascribed to the word "production" in the Oxford English Dictionary, as meaning "amongst other things that which is produced; a thing that results from any action, process or effort, a product; a product of human activity or effort". For the wide definition of the word 'production', it has to follow that mining activity for the purpose of production of mineral ores would come within the ambit of the word 'production' since ore is 'a thing', which is the result of human activity or effort.
4.4 According to Webster International English Dictionary, the verb "produce" means to bring forward, beget, etc. The juxtaposition of the word "manufacture" with 'agriculture' and 'horticulture' is significant and cannot be lost sight of. The intention in employing the word "produced" obviously was to introduce an element of volition and effort involving the employment of some process for bringing into existence some goods.
4.5 The Hon'ble Kerala High Court had the occasion to consider whether assessee is engaged in the manufacture or production of an article or thing when assessee was exclusively engaged in blending, packaging and export of tea bags, tea packets and bulk tea packs in the case of Tata Tea Ltd. v. Asstt. CIT [2011] 338 ITR 285/[2010] 189 Taxman 303 (Ker.). Hon'ble High court noted in that case that the Revenue's stand is that manufacture or production had liberal meaning under the definition clause contained in section 10B of the Act until its deletion which covers even processing and, therefore, blending and packaging of tea for export was treated as 'manufacture' or 'production' of an article qualifying for exemption. Hon'ble Kerala High Court considered the contention of the assessee that the scheme of income tax exemption available to units in the SEZ u/s 10A of the Act and units in the free trade zone provided u/s 10AA of the Act and the exemption available to 100% EOU u/s 10B of the Act are very similar in nature and the wordings of the statutory provisions are similar in nature. Hon'ble Kerala High Court also considered the judgment in the decision of Supreme Court in CIT v. Tara Agencies [2007] 292 ITR 444/162 Taxman 337 relied upon by the Sr. Standing Counsel for the revenue, wherein Hon'ble Supreme Court clearly held that blending of tea does not amount to 'manufacture' or 'production' of an article or thing, but is only processing. Hon'ble High Court allowing the appeal of the assessee held that the assessee was exclusively engaged in blending and packing of tea for export and was not manufacturing or producing any other article or thing. It was recognized as a 100% EOU division and the Department had no case that the assessee's unit engaged in export of tea bags and tea packets was not a 100% EOU. If exemption was denied on the ground that products exported were not produced or manufactured in the industrial units of the assessee's 100% EOU, it would defeat the very object of section 10B of the Act. (similar to assessee's case). Further, industrial units engaged in the very same activity, i.e., blending, packing and export of tea in the special economic zones and free trade zones, would continue to enjoy tax exemption under section 10A of the Act and section 10AA of the Act respectively. The assessee was allowed exemption on the profit derived by its 100% EOU engaged in blending, packing and export of tea bags and tea packets. Hon'ble High Court held as under:
"The finding of this court is that the purpose of incorporation of section 2(r) of the Special Economic Zones Act, 2005, into section 10AA of the Income-tax Act is to provide a liberal meaning to the word "manufacture" which takes in even blending, refrigeration, etc. It was noticed by this court that the definitions of "manufacture" contained in the above definition clauses are very liberal which takes in even processing like blending. The contention of the counsel for the assessee is that the purpose of removal of the definition of "manufacture" from section 10B was not to provide a restricted meaning for that term contained in the main section because if that was so, then the Legislature would have only modified the definition clause. Further, the definition of 100 per cent export oriented unit even after the amendment is retained in the said section, which defines it as an undertaking which has been approved as a 100 per cent export oriented undertaking by the Board appointed in this behalf by the Central Government in exercise of powers conferred by section 40 of the Industries (Development & Regulation) Act, 1951, and the Rules made under that Act. It is pertinent to note the products for which the assessee 's unit is recognized as a 100 per cent export oriented unit are tea bags, tea in packets and tea in bulk packs. In fact, the assessee is exclusively engaged in blending and packing of tea for export and is not manufacturing or producing any other article or thing. Still it is recognized as a 100 per cent export oriented unit by the concerned authority within the meaning of that term contained in the definition clause of section 10B of the Income-tax Act and the Department has no case that the assessee's unit engaged in export of tea bags and tea packets is not a 100 per cent export oriented unit. So much so, in our view, if exemption is denied on the ground that products exported are not produced or manufactured in the industrial unit of the assessee's 100 per cent export oriented unit, the same would defeat the very object of section 10B. Further, industrial units engaged in the very same activity, i.e., blending, packing and export of tea in the special economic zones and free trade zones, will continue to enjoy tax exemption under section 10A and section 10AA respectively. The still worse position is that the appellant would be denied of export exemption available under section 80HHC even to a merchant exporter. In our view, the decision of the Supreme Court in CIT v. Tara Agencies [2007] 292 ITR 444 (SC) is not applicable for the purpose of considering exemption for industries in the export processing zones, free trade zones and to 100 per cent export oriented units covered by sections 10A, 10AA and 10B of the Income-tax Act. Therefore, following the judgment of this court above referred to we hold that the assessee is entitled to exemption on the profit derived by its 100 per cent export oriented unit engaged in blending, packing and export of tea bags and tea packets. Consequently, we allow the appeals by reversing the orders of the Tribunal and by restoring the orders of the first appellate authority declaring the appellant's entitlement for exemption."
The Hon'ble High Court in this case, in our opinion, has clearly laid down that once the assessee is recognized as a 100% EOU for engaging in an activity and assessee is engaged in the same very activity, if the exemption is denied to the assessee on the ground that there is no production or manufacturing but only processing of the products exported in the 100% export oriented unit, the same would defeat the very object of section 10B. The Hon'ble high court took the view that the decision of the Hon'ble Supreme Court in Tara Agency's (supra) will not apply even though Hon'ble Supreme Court in that case has held that blending of tea does not amount to manufacture or production of an article but is only processing. Thus, the Hon'ble Kerala high court in the case of Tata Tea Ltd. (supra) gave the clear cut finding impliedly that even if the assessee is engaged in processing and is recognized as 100% EOU, it will be entitled for exemption claimed u/s 10B of the Act.
4.6 We noted the decision of Hon'ble Special Bench in the case of Madhu Jayanti International Ltd. v. Dy. CIT [2012] 137 ITD 377/23 taxmann.com 297 (Kol.) (SB) wherein the question for consideration and decision of the Special Bench was:
"Whether on the facts and in the circumstances of the case, the Assessees, who are in the business of blending & processing of tea and export thereof, can be said to be "Manufacture/Producer" of the tea for the purpose of Section 10A/10B of the I.T. Act, 1961?"
The brief facts in the case of Madhu Jayanti International Ltd. (supra) were that the assessee was engaged in the business of manufacturing, processing, exporting and dealing in various commodities, more particularly tea, coffee, jute, pepper, chillies, cardamom, turmeric and similar other spices, etc. The assessee, as per the claim is a 100% EOU within the meaning of section 10B of the I.T. Act, 1961 and claimed exemption under that section. The assessee buys tea from auctions held in Tea Board recognized Auction centres at Kolkata, Guwahati, Siliguri, Cochin, Coimbatore and Coonoor. The assessee conceded the factual position that it imports small quantity of tea of the type and quality not produced in India. It further conceded the factual position that it does not grow or manufacture any tea. According to the assessee, tea so bought in different auctions is processed with a view to remove all dust and foreign substances and thereafter it blends different varieties of tea to make it of 'uniform and consistent' quality throughout the year. Thereafter, it is packed in consumer packets of 50, 100, 250, 500 or 1000 gms. Etc. or packed in the form of tea bags of 1.94 gms. Or 2 gms. etc., as the case may be. The assessee claimed exemption u/s 10B of the Act in respect of its 100% EOU for export of manufactured jute bags, packet tea, tea bags, bulk tea, etc. The AO rejected the claim of assessee of exemption u/s 10B in respect of export of blending of tea. The rejection of exemption u/s 10B was confirmed by the CIT(A). When the matter went before the special Bench, Special Bench after discussion the relevant provisions as well as the various decisions of High Court and the Supreme Court held as under:—
'32. The provisions of section 10AA of the Act was inserted on the statute book by the Special Economic Zones Act, 2005 w.e.f. 10.02.2006. Even prior to the enactment of the said SEZ Act, Special Economic Zones (including units therein) were all along treated like EQU / FTZ / EPZ for all purposes whatsoever and were dealt within the Exim Policy accordingly. Section 2(k) of the Special Economic Zone Act, 2005 defines the expression "Existing Special Economic Zone" to mean every Special Economic Zone which is in existence on or before the commencement of the said Act. Section 2(e) defines the expression "existing unit" to mean every unit which has been set up on or before the commencement of the said Act in an existing Special Economic Zone. In other words, admittedly all Special Economic Zones were also being governed by the Exim Policy prior to the enactment of SEZ Act, 2005. Clause (iii) of Explanation 1 to section 1OAA lays down that the expression "manufacture" shall have the same meaning as assigned to it in section 2(r) of the Special Economic Zones Act, 2005, which definition is as under:
"Manufacture" means to make, produce, fabricate, assemble, process or bring into existence, by hand or by machine, a new product having a distinctive name, character or use and shall include processes such as refrigeration, cutting, polishing, blending, repair, remaking, re-engineering and includes agriculture, aquaculture, animal husbandly, floriculture, horticulture, pisciculture, poultry, sericulture, viticulture and mining".
In Exim Policy, the expression "manufacture" is defined, in paragraph 9.30 & 9.31 thereof almost in the same manner as in the Special Economic Zone Act, 2005, which is as under:
"Manufacture" means to make, produce, fabricate, assemble, process or bring into existence, by hand or by machine, a new product having a distinctive name, character or use and shall include processes such as refrigeration, repacking, polishing and labeling. Manufacture, for the purpose of this Policy, shall also include agriculture, aquaculture, animal husbandry, floriculture, horticulture, pisciculture, poultry, sericulture, viticulture and mining."
But the only difference between the Exim Policy of 2002-07 and of 2000 is that words "and segregation" which were appearing in the definition of the expression 'manufacture" in the Exim policy of 2000 was deleted in the Exim Policy of 2002-07. Further, even in Prevention of Food Alternation Rules, 1955, it has been inter alia stated that "Tea used in the manufacture of flavoured tea shall conform to the standards of tea. The flavoured tea manufacturers shall register themselves with the Tea Board before making flavour tea In The Tea (Distribution & Export) Control Order, 1957 issued by the Government of India, Ministry of Commerce & Industry (Department of Commerce) the expressions "flavour tea", "green tea" "instant tea", "packet tea" "quick brewing black tea", "tea" and "test bag" have been separately defined as distinct product. In Tea (Marketing) Control Order, 2003 issued by the ' Central Government, in exercise of the powers conferred by section 30(5)(3) of The Tea Act, 1953, the expressions "manufacturer", "Buyer", "Packet Tea", "Tea Bag",-"Green Tea", "Quick Brewing Black Tea", "Instant Tea" and "Made Tea" have also been distinctly and separately defined. Clause (29BA) was inserted in section 2 of the Income Tax Act, 1961 by the Finance (No.2) Act, 2009 w.e.f. 01.04.2009 to define the expression "manufacture" as under:
"manufacture", with its grammatical variations, means a change in a non-living physical object or article or thing, —
	(a)
	 
	resulting in transformation of the object or article or thing into a new and distinct object or article or thing having a different name, character and use; or

	(b)
	 
	bringing into existence of a new and distinct object or article or thing with a different chemical composition or integral structure;


The aforesaid definition of the expression "manufacture", although brought into the statute book w.e.f. 01.04.2009, was applied by the Hon'ble Supreme Court even for the assessment year 2001-02 in ITO v. Arihant Tiles & Marbles (P.) Ltd. [2010] 320 ITR 79, (SC) on the ground that Parliament had taken note of ground reality in inserting section 2(29BA) in the Income Tax Law. The said definition was again applied by the Hon'ble Supreme Court in CIT v. Emptee Poly-Yarn (P.) Ltd. [2010] 320 ITR 665 "Green Tea" means the variety of manufactured tea commercially known as green tea; 320 ITR 665,667 (SC).
33. The Assessee Company carries out its operations of blending, packaging and export of tea bags, tea packets and bulk tea packs in its modern factory, well equipped with all imported and sophisticated automatic plant and machineries with the help of over 100 workmen engaged on contract basis through M/s. Trot Pvt. Ltd. The manufacturing'. operations are carried in its said factory situated at 19/4A, Munshiganj Road (under Falta Export Processing Zone), Kolkata. We find from facts of the case that the details of turnover of the assessee shows Bulk Tea (0.94%), Packet Tea and Tea Bags .(99.06%),. as. per different descriptions, brand names and varieties, as listed APR. Assessee Company is duly registered as a 100% EOU by the Government of India, Ministry of Industry, Department of industrial Policy and Promotion Secretarial for Industrial Approvals, ECU Section in the state of West Bengal for manufacture of Packet Tea, Tea Bags/Bulk Tea with annual capacity of 3110 Mt. in terms of Registration Certificate dated 26th December, 1995, inter alia, with the condition that its 100% production (excluding rejects not exceeding 5%) would have to be exported and that its registered EOU Unit shall make value addition to a minimum extent of 79%. Undisputedly, the exported consumer products, blended by Assessee in its said factory premises is a case of substantial value addition, as compared to the unblended black tea in granule and dust form normally available for sale in the open retail market throughout India.
34. The subject for consideration under sections 10A and/or 10B of the said Act is manufacture / production of tea ; the object being grant of benefits of tax exemption to exporters carrying out their operations in FTZ, EOU, EPZ & SEZ areas in accordance with the Exim Policy declared by the Government of India in Parliament and in the light of allied and governing laws; in the light of allied laws e.g. The Tea Act, 1953, The Prevention of Food Adulteration Act, 1953 read with Prevention of Food Adulteration Rules, 1955. The Tea (Marketing) Control Order, 2003, The Tea (Distribution & Export) Control Order, 2005 as well as the Rules and Regulations framed by the Tea Board and also Calcutta Tea Traders Association from time to time as discussed above.
35. We find from the above facts and circumstances and case laws relied on by both the sides that the assessee was exclusively engaged in blending, packaging and export of tea bags, tea packets and bulk tea packs. The assessee's division enjoys recognition as a 100% EOU, which is granted by the Development Commissioner, Ministry of Commerce & Industry, Govt. of India. The assessee claimed exemption u/s. 10B of the Act for AYs 2000-01 onwards, which was granted upto the AY 2003-04. However, for the AY 2004-05, exemption was declined for the reasons that by the Finance Act, 2000, the definition of 'manufacture' which included 'processing' contained in section 1OB of the Act was deleted w.e.f. 01.04.2001. The argument of the department is that manufacture or production had liberal meaning under the definition clause contained in section 10B of the Act until its deletion which covers even processing and, therefore, blending "and packaging of tea for export was treated as 'manufacture' or 'production' of an article qualifying for exemption. We are of the considered view that the contention of the assessee that the scheme of income tax exemption available to units in the SEZ u/s. TOA of the Act and units in the free trade zone provided u/s, 10AA of the Act and the exemption available to 100% EOU u/s. 1OB of the Act are very similar in nature and the wordings of the statutory provisions are similar in nature is correct. We find that Hon'ble Kerala High Court also considered the judgment in-the decision of Supreme Court in Tara Agencies, supra relied on by the Ld. CIT, DR, wherein Hon'ble Supreme Court clearly held that blending of tea does not amount to 'manufacture' or 'production' of an article, but is only processing. We find that the assessee was exclusively engaged in blending and packing of tea for export and was not manufacturing or producing any other article or thing. It was recognised as a 100% EOU division and the Department had no case that the assessee's unit engaged in export of tea bags and tea packets was not a 100% EOU. If exemption was denied on the ground that products exported were not produced or manufactured in the industrial unit of the assessee's 100% EOU, it would defeat the very object of sections 10B of the Act.
36. We, in view of the above, hold that when the products for which the assessee's unit is recognized as a 100% EOU are tea bags, tea in packets and tea in bulk packs and the assessee is exclusively engaged in blending and packing of tea for export may not be manufacturer or producer of any other article or thing in common parlance. However, for the purpose of Section 10A, 10AA and 10B, we have to consider the definition of the word "manufacture" as defined in Section 2(r) of SEZ Act, Exim Policy, Food Adulteration Rules, 1955, Tea (Marketing) Control Order, 2003, etc. We also find that the definition of 'manufacture' as per Section 2(r) of the SEZ Act, 2005 is incorporated in Section 10AA of the Income-tax act with effect from 10.02.2006. Hon'ble Kerala High Court in the case of Girnar Industries (supra) had held such amendment in Section 10AA to be of clarificatory in nature. The definition of 'manufacture' under the SEZ Act, Exim Policy, Food Adulteration Rules and Tea (Marketing) Control Order is much wider than what is the meaning of the term 'manufacture' under the common parlance, and it includes processing, blending, packaging etc. In view of the above and respectfully following the decision of Hon'ble Kerala High Court in the case of Girnar Industries (supra) and Tata Tea Limited (supra), we "hold that the assessee is entitled for exemption under Section 10B of the Act on account of blending of tea. Similarly, in our view, the industrial units engaged in the very same activity i.e. blending, packing and export of tea in the free trade zone shall also be entitled to enjoy tax exemption under Section 10A of the Act.
37. Accordingly, we answer the question referred in favour of the assessee by holding that the assessees who are in the business of blending and processing of tea and export thereof, in 100% EOUs are manufacturer/ producer of the tea for the purpose of claiming exemption u/s.10B of the Act. Further, assessees who are in the business of blending and processing of tea hi respect of undertakings in free trade zones are manufacturer/producer of tea for the purpose of claiming exemption u/s. 10A of the Act. We have examined and discussed the facts in the case of Madhu Jayanti International Ltd. and found that there is blending of tea and consequently the assessee is eligible for exemption u/s. 10B of the Act as prayed for. Their appeal for the AY 2004-05 is allowed. As regards other appeals and that of the interveners, the matters are restored back to the Division Bench, with directions to decide those appeals in the light of principle laid down herein, so far as the claim for relief u/s. 10A or 10B of the Act in accordance with law.'
From the reading of para 35 of the aforesaid judgment we noted that the Special Bench in this case clearly held that the assessee was engaged only in processing and was not engaged in the manufacture or production but had ultimately under para 36 it took the view in view of the fact that the definition of 'manufacture' u/s 2(r) of the SEZ Act, 2005 which is incorporated in section 10AA w.e.f. 10/02/2006 includes 'processing'. Therefore, following the decision of Kerala High Court in the case of Girnar Industries and Tata Tea Ltd. (supra) held that the assessee is entitled for exemption u/s 10B of the Act on account of blending of tea.
4.7 We have also gone through the decision of Hon'ble Supreme Court in Indian Cine Agencies v. CIT [2009] 308 ITR 98/[2008] 175 Taxman 361. In this case the question before the Hon'ble Supreme Court was: When the assessee was engaged in the activity of cutting jumbo roll films into flat and small rolls in desired sizes, whether such activity undertaken by the assessee was manufacture or production? In this case, the Hon'ble Supreme Court after discussing various cases, the provisions of different Acts and the dictionary meaning took the view that the assessee was engaged in manufacture / production. While holding so under para 12 of its order, Hon'ble Supreme Court has given the same analogy for the purpose of eligibility of deduction under section 80HH and 80-I as has been given by the Kerala High Court in the case of Tata Tea Ltd. (supra) discussed herein above for the purpose of section 10B, that if there was no manufacturing activity, then the question of referring to item 10 of Eleventh Schedule for the purpose of exclusion does not arise. From this judgment, thus, it is apparent that the Hon'ble Apex Court accepted that manufacture/production includes processing also.
4.8 We have also gone through the decision of Hon'ble Supreme Court in the case of ITO v. Arihant Tiles & Marbles (P.) Ltd. [2010] 320 ITR 79/186 Taxman 439. In this case when the assessee was engaged in the activity of cutting and polishing of marble blocks, the question before the Supreme Court was whether the activities undertaken by the assessee would fall within the meaning of the words 'manufacture or production' in section 80-IA of the Income-tax Act, 1961? In this case, Hon'ble Supreme Court, after discussing the definition of 'manufacture' given in section 2(29BA) of the Income-tax Act, 1961 and also discussing the provisions of section 80-IA(2)(iii) and after going through various decisions, held as under:
"22. Applying the above tests laid down by this Court in CIT v. N.C. Budharaja & Co. [1993] 204 ITR 412 (SC) to the facts of the present cases, we are of the view that blocks converted into polished slabs and tiles after undergoing the process indicated above certainly results in emergence of a new and distinct commodity. The original block does not remain the marble block, it becomes a slab or tile. In the circumstances, not only there is manufacture but also an activity which is something beyond manufacture and which brings a new product into existence and, therefore, on the facts of these cases, we are of the view that the High Court was right in coming to the conclusion that the activity undertaken by the respondents-assessees did constitute manufacture or production in terms of Section 80IA of the Income Tax Act, 1961.
23. Before concluding, we would like to make one observation. If the contention of the Department is to be accepted, namely that the activity undertaken by the respondents herein is not a manufacture, then, it would have serious revenue consequences. As stated above, each of the respondents is paying excise duty, some of the respondents are job workers and the activity undertaken by them has been recognized by various Government Authorities as manufacture. To say that the activity will not amount to manufacture or production under Section 80IA will have disastrous consequences, particularly in view of the fact that the assessees in all the cases would plead that they were not liable to pay excise duty, sales tax etc. because the activity did not constitute manufacture. Keeping in mind the above factors, we are of the view that in the present cases, the activity undertaken by each of the respondents constitutes manufacture or production and, therefore, they would be entitled to the benefit of Section 80IA of the Income Tax Act, 1961."
In this case also, Hon'ble Supreme Court took the view that cutting and polishing of the marble blocks is the activity which constitutes 'manufacture or production' as after processing marble block no more remains as marble block. This decision has also duly considered, in our opinion, whether the activity of processing is manufacture/production. We also noted that in the following cases also it was held that the process undertaken by the Assessee is manufacture :
	(i)
	 
	Poonam Chand Prem Raj v. CIT [1994] 207 ITR 895/74 Taxman 521 (Raj.)

	(ii)
	 
	CIT v. M.R. Gopal [1965] 58 ITR 598 (Mad.)

	(iii)
	 
	CIT v. Janak Raj Bansal [2010] 329 ITR 417 (HP)

	(iv)
	 
	CIT v. Kanam Latex Industries (P.) Ltd. [1996] 221 ITR 1/86 Taxman 466 (Ker.)

	(v)
	 
	CIT v. Darshak Ltd. [2001] 247 ITR 489/118 Taxman 863 (Kar.)

	(vi)
	 
	CIT v. Gem India Mfg. Co. [2001] 249 ITR 307/117 Taxman 368 (SC)

	(vii)
	 
	CIT v. Premier Tobacco Packers (P.) Ltd. [2006] 284 ITR 222 (Mad.)

	(viii)
	 
	CIT v. Esquire Translam Industries [2012] 344 ITR 308/25 taxmann.com 98 (Mad.)

	(ix)
	 
	Titanor Components Ltd. v. CIT [2013] 358 ITR 55/[2011] 197 Taxman 441/9 taxmann.com 234 (Delhi).


4.9 In the case of the Assessee we noted that once the wire is cut and stripped after going through different process and testing an entirely new product comes which has a different utility which is being used in electronic industry for elevators. This wire harness has independent identity and can be sold in the market. This product no more remains the ordinary wire. Therefore, we agree with the ld. AR that Unit-II is engaged in manufacturing of a separate product. We do not agree with the ld. DR that if two units are established under the same roof even though they are having separate identity they cannot be regarded to be separate industrial undertaking. Both the units are having independent identity, manufacturing different products, having different machinery. They are not inter-dependent for manufacturing their product, therefore, it cannot be said that the units are not independent. It is not the case of the Revenue that the Assessee has established the unit by splitting up or reconstruction of business which is already in existence. The new unit has also not been formed by transferring to the new business machinery and plant previously used for any purpose. In respect of the condition about the employment of the employees, we noted that the CIT(A) has given a clear-cut finding that there are more than 10 employees employed in Unit-II in addition to the contract and casual labour. We, therefore, do not find any illegality or infirmity in the order of CIT(A). CIT(A) has given a finding of fact after going through the records and bills. The ld. DR even though vehemently contended that the Assessee is not eligible for deduction u/s 80IB, could not adduce any cogent material or evidence which may compel us to reverse the finding given by CIT(A). We, accordingly, confirm the order of CIT(A).
5. In the result, the appeals filed by the Revenue stands dismissed in all the years.
PAMPA 

*In favour of assessee.
IT: Where assessee-company was in business of purchase and sale of shares, dividend income from shares held as stock-in-trade, would be 'Income from other sources' 
■■■
[2014] 51 taxmann.com 279 (Allahabad) 
HIGH COURT OF ALLAHABAD
Sangam Investments Ltd.
v.
Commissioner of Income-tax, Allahabad*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 3 OF 2003
SEPTEMBER  3, 2014 
Section 56, read with section 28(i), of the Income-tax Act, 1961 - Income from other sources - Chargeable as (Income from other sources v. business income - Dividend) - Assessment year 1992-93 - Whether where an assessee does not purchase shares with a view to get dividend, but object of purchasing shares is to earn profit by sale of those shares and thus, earning of dividends is merely incidental result to main activity of purchase and sale of shares, receipt of dividends not be chargeable to income-tax under head 'profits and gains from business or profession' - Held, yes [Para 11] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee-company was in the business of purchase and sale of shares and also derived income from dividend, commission and interest. The assessee showed income from dividend, commission and interest under the head 'profits and gains from business or profession'.

	■ 
	 
	However, the Assessing Officer held that the income disclosed by the assessee from dividend, commission and interest was liable to be assessed under the head 'income from other sources'. 

	■ 
	 
	On appeal, the Commissioner (Appeals) found that since the assessee had been purchasing shares and debentures and was also selling the same, the income derived in the form of interest, dividend, debentures and shares was liable to be assessed as business income and, therefore, such income was liable to be assessed under the head 'profit & gains from business or profession'. Accordingly, he allowed the appeal. 

	■ 
	 
	On revenue's appeal, the Tribunal allowed the appeal. 

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	In the instant case, the assessee held shares as stock-in-trade. The dividend income earned by it on the shares does not cease to be income which arises in the course of business, though for the purpose of chargeability to tax, such income would be included under the head 'Income from other sources'. It is found that where a shareholder receives dividends in respect of the shares held by him, the dividend is received because of the fact of his holding the shares. When in the instant case, the assessee deals in shares and buys them in order to sell them, his main activity is the purchase and sale of shares. There may be no doubt of earning substantial dividends on the shares but one has to consider from the point of view that the assessee's business income consist of purchase and sale of shares. The assessee does not purchase the shares with a view to get dividend, but the object of purchasing his shares is to earn profit by the sale of those shares. Thus earning of dividends is merely the incidental result to the main activity of the purchase and sale of shares. Accordingly, receipt of dividends will not be chargeable to income-tax under the head 'profits and gains from business or profession'. [Para 10]

	■ 
	 
	In the light of the aforesaid, it is immaterial whether the shares are held by the assessee as stock-in-trade. The dividend income derived from these shares is specifically chargeable under the head 'Income from other sources'. Consequently, it is immaterial whether the assessee is a dealer or a trader and carries on business of purchase and sale of shares. [Para 11]


CASES REFERRED TO 
 
CIT v. D.G. Goenka [1981] 129 ITR 260 (Bom.) (para 11), Addl. CIT v. Laxmi Agents (p.) Ltd. [1980] 125 ITR 227 (Guj.) (para 11) and CIT v. Excellent Commercial Enterprises & Investment Ltd. [2006] 282 ITR 423/[2005] 147 Taxman 558 (Delhi) (para 12).
JUDGMENT
 
Tarun Agarwala, J. - The appellant is in the business of purchase and sale of shares and also derives income from dividend, commission and interest. For the assessment year 1992-93 the appellant filed a return showing nil income. The appellant showed income from dividend, commission and interest under the head "profits & gains from business or profession".
2. The Assessing Officer did not accept the submission of the appellant and while passing an order under Section 143(3) of the Income Tax Act (hereinafter referred to as the Act) held that the income disclosed by the appellant from dividend, commission and interest was liable to be assessed under the head "Income from other sources" and not under the head "profit & gains from business or profession"
3. Being aggrieved by the order of the Assessing Officer, the appellant filed an appeal before the Commissioner of Income Tax (Appeal), who found that since the appellant had been purchasing shares and debentures and was also selling the same, the income derived in the form of interest, dividend, debentures and shares was liable to be assessed as business income and, therefore, such income was liable to be assessed under the head "profits & gains from business or profession". The Commissioner of Income Tax (Appeals), accordingly, allowed the appeal and deleted the addition so made by the Assessing Officer.
4. Income Tax Department, being aggrieved, filed a second appeal before the Tribunal, which was allowed. The Tribunal set aside the order of the appellate authority and restored the order of the Assessing Officer holding that the income of the assessee derived from dividend, commission etc was liable to be assessed under the head "Income from other sources" under Section 56(2) of the Act. The assessee, being aggrieved by the order of the Tribunal, has filed the present appeal under Section 260A of the Act, which was admitted on the following substantial questions of law :
	"A.
	 
	Whether on the facts and in the circumstance of the case the ITAT was legally correct in holding that the dividend received by the appellant on the shares held by them as stock-in-trade of their shares business is assessable as income from other sources and not as business income?

	B.
	 
	Whether on the facts and in the circumstances of the case the ITAT was legally correct in setting aside and reversing the order of the Commissioner of Income Tax (Appeal), Allahabad and restoring the order of the Assessing Officer on the other points too when the said points were neither argued nor passed."


We have heard at length Sri R.S.Agrawal, the learned counsel for the appellant and Sri R.K.Upadhyay, the learned counsel for the respondent.
5. It is a cardinal principle of law relating to Income Tax that the income tax is single charge on a total income of an assessee. For the purpose of computation, the Statute recognises different kinds of income which it classifies under different heads of income. For each head of income, the Statute provides a mode for computing the quantum of such income.
6. Section 56 of the Act deals with the categories of income which are chargeable under the head "Income from other sources". Sub-section (I) of Section 56 provides that the income of every kind which is not to be excluded from the total income under the Act shall be chargeable to income tax under the head "Income from other sources", if it is not chargeable to income tax under any of the heads specified in Section 14, items A to E. Section 14 of the Act classifies income under five heads. For the purposes of charge of income-tax and computation of total income, all income shall be classified such as salaries, income from house property, profits and gains of business or profession, capital gains or income from other sources. Any income, which is not to be excluded from the total income under the Act, is chargeable to income tax under the last head namely; "Income from other sources", if it is not chargeable to income tax under five earlier heads. Clause (i) of sub-Section (2) of Section 56 specifically provides that dividends would be charged to be income under the head "Income from other sources". Therefore, for the purpose of chargeability of income-tax income from dividends itself fall within the classification of profits and gains of business or profession. For facility Section 56(1) and (2) is extracted hereunder:
'56(1) Income of every kind which is not to be excluded from the total income under this Act shall be chargeable to income-tax under the head "Income from other sources", if it is not chargeable to income-tax under any of the heads specified in section 14, items A to E.
(2) In particular, and without prejudice to the generality of the provisions of sub-section (1), the following incomes, shall be chargeable to income-tax under the head "Income from other sources".'
7. The contention that dividend income received by the appellant in respect of shares held by him was income from business chargeable under Section 14 of the Act under the head profit against the business and profession cannot be accepted. Section 14 starts with the words "Save as otherwise provided by this Act", which indicates that for the purpose of charge of income-tax and computation of total income, all income shall be classified under the five following heads of income specified in Section 14 unless it is specifically provided otherwise elsewhere by the Act. On the other hand, Section 56(2) clearly provides that dividends would be chargeable to income tax under the head "Income from other sources".
8. The mandatory character of Section 56(2) read with Section 14 is indicated by the language employed therein that the following income namely, "dividends" shall be chargeable to income tax under the head "Income from other sources" and the intention of the legislature in making "dividends" chargeable under the heading "Income from other sources" is apparently clear.
9. The legislature has made various heads of income. Every item of income would fall under a particular head or the other. For the purpose of computing the income, the particular section dealing with that head will have to be looked into. The various sources of income, profit and gains which have been so specified under various heads become chargeable under Section 14 of the Act either as income from salary, property, profits and gains in business and profession, capital gains or income from other sources.
10. In the instant case, the appellant held shares as stock-in-trade. The dividend income earned by him on the shares does not cease to be income which arises in the course of business, though for the purpose of chargeability to tax, such income would be included under the head "Income from other sources". We find that where a shareholder receives dividends in respect of the shares held by him, the dividend is received because of the fact of his holding the shares. When in the instant case, the appellant deals in shares and buys them in order to sell them, his main activity is the purchase and sale of shares. There may be no doubt of earning substantial dividends on the shares but one has to consider from the point of view that the appellant's business income consist of purchase and sale of shares. The appellant does not purchase the shares with a view to get dividend, but the object of purchasing his shares is to earn profit by the sale of those shares. In our opinion earning of dividends is thus merely the incidental result to the main activity of the purchase and sale of shares. In our view, receipt of dividends will not be chargeable to income tax under the head "profits & gains from business or profession".
11. In the light of the aforesaid, it is immaterial whether the shares are held by the appellant as stock-in-trade. The dividend income derived from these shares is specifically chargeable under the head "Income from other sources". Consequently, it is immaterial whether the appellant is a dealer or a trader and caries on business of purchase and sale of shares. We find that the Tribunal after relying upon the decisions of the Bombay High Court in CIT v. D.G. Goenka [1981] 129 ITR 260 and of the Gujarat High Court in Addl. CIT v. Laxmi Agents (P.) Ltd. [1980] 125 ITR 227 had rightly come to the conclusion that the dividend income arrived at by the appellant was chargeable under the head "Income from other sources".
12. For the reasons stated aforesaid, we do not agree with the decision cited by the learned counsel for the assessee of the Delhi High Court in CIT v. Excellent Commercial Enterprises & Investment Ltd. [2006] 282 ITR 423/[2005] 147 Taxman 558 (Delhi).
13. We do not find any error in the impugned order passed by the Tribunal. Accordingly, the question of law is answered in favour of the Department and against the assessee. The appeal fails and is dismissed.
DHARMENDRA 

*In favour of revenue.
IT: Where assessee-company had sufficient reasons for not paying self assessment tax at time of filing return and further, within a period of 7 months discharged entire admitted tax, assessee could not be considered as wilful defaulter and no penalty could be levied
■■■
[2014] 50 taxmann.com 84 (Hyderabad - Trib.) 
IN THE ITAT HYDERABAD BENCH 'B'
Deputy Commissioner of Income-tax, Circle 3 (1), Hyderabad
v.
Sheetal Refineries Ltd.*
B. RAMAKOTAIAH, ACCOUNTANT MEMBER 
AND SAKTIJIT DEY, JUDICIAL MEMBER 
IT APPEAL NOS. 568 & 691 (HYD.) OF 2014
[ASSESSMENT YEAR 2010-11] 
SEPTEMBER  3, 2014 
Section 221 of the Income-tax Act, 1961 - Collection and recovery of tax - Penalty payable when tax in default (Penalty) - Assessment year 2010-11 - Assessee company did not pay self assessment tax but filed its return of income on due date - Assessee contended that said non payment was beyone control of assessee as its factory was closed; therefore, it had no business activity at a later part of year as well as till filing of return - However, it was observed that same was made good immediately by issuing cheques to Assessing Officer in month of March - Whether where assessee had sufficient reasons to not to discharge said tax liability and further, within period of 7 months discharged entire admitted tax, assessee could not be considered as wilful defaulter - Held, yes - Whether therefore, penalty under section 221(1) would not be leviable - Held, yes [Para 6][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee company did not pay self-assessment tax but filed return of income on due date. Since there was failure on the part of the assessee to pay self-assessment tax, The Assessing Officer issued notice under section 221(1) and levied penalty being 25 per cent of the tax payable.

	■ 
	 
	On appeal, the assessee contended that non-payment of self-assessment tax was beyond the control of the assessee as at the relevant point of time assessee's factory was closed by A.P. Pollution Control Board and therefore, assessee had no business activity at a later part of the year as well as till the filing of the return. Further, as a result of action by the Pollution Control Board, new plant was being constructed at different place, also took away much part of liquid resources. It was however submitted that company was declared sick and filed reference under section 15(1) of Sick Industrial Companies (Special Provisions) Act, 1985 before the BIFR. As result of the closure of the company and also due to large expansion interest burden created financial stress on the company. Due to the above factors and also due to fixed expenditure like salaries etc., the company could not make self-assessment tax but these were made good immediately by issuing cheques to the Assessing Officer in the month of March.

	■ 
	 
	It was also brought to the notice of the Commissioner (Appeals) that even though the cheques were issued with a different dates in the month of March they were cleared by the Assessing Officer one in the month of March and balance three cheques in the month of June and assessee was not responsible for delay in realizing the taxes. Further, it was submitted that assessee had bona fide reasons for not payment of taxes and as there was good and sufficient reason penalty under section 221(1) is not warranted.

	■ 
	 
	The Commissioner (Appeals) while partly accepting assessee's contention, restricted the penalty to 10 per cent of the tax due by holding that the failure of the assessee to pay taxes in time should lead to some punitive action.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Penalty under section 221(1) is not a mode of recovery of taxes and this punitive action can be taken in case of wilful default. The assessee is not a wilful defaulter and it has sufficient reason to not to discharge the tax liability at the time of filing return, but within period of 7 months discharged entire admitted tax. In fact the cheques issued in the month of March, were encashed by the Assessing Officer in the months of March and June. In these circumstances, the assessee cannot be considered as willful defaulter. Since it has bona fide reasons, penalty under section 221(1) is not attracted on the facts of the case. Therefore, the penalty partly confirmed by the Commissioner (Appeals) is deleted. Accordingly, the assessee's appeal is allowed and consequently revenue appeal has to be dismissed as there is no merit in revenue contentions. [Para 6]


Solgy Jose T. Kottaram  for the Appellant. Arun Kumar Malani  for the Respondent. 
ORDER
 
B. Ramakotaiah, Accountant Member - These are cross-appeals against the order of the CIT(A), Guntur dated 31.12.2013, on the issue of levy of penalty under section 221(1) of the I.T. Act, 1961.
2. Briefly stated, assessee company filed its return of income for A.Y. 2010-2011 on 13.10.2010 declaring total income of Rs.9,27,62,643 under normal provisions and income at Rs.8,12,69,520 as per provisions of section 115JB. The tax liability as per the assessee's own computation was Rs.3,45,21,923 after claiming TDS of Rs.5,38,443 and advance tax of Rs.20,00,000 and the balance tax payable was worked out to Rs.3,19,89,480. Assessee did not pay self-assessment tax but filed return of income on due date. Since there is failure on the part of the assessee to pay self-assessment tax, A.O. issued notice under section 221(1) and levied penalty of Rs.79,97,970 being 25% of the tax payable.
3. Assessee contended before the Ld. CIT(A) that non-payment of self-assessment tax was beyond the control of the assessee as the at the relevant point of time assessee's factory was closed by A.P. Pollution Control Board w.e.f. 11/2009 and therefore, assessee had no business activity at a later part of the year as well as till the filing of the return. Further, as a result of action by the Pollution Control Board, new plant was being constructed at different place, also took away much part of liquid resources. It was however submitted that company was declared sick and filed reference under section 15(1) of Sick Industrial Companies (Special Provisions) Act, 1985 before the BIFR, which registered the case vide No.13/2013. As a result of the closure of the company and also due to large expansion interest burden has increased which created financial stress on the company. Due to the above factors and also due to fixed expenditure like salaries etc., the company could not make self-assessment tax but these were made good immediately by issuing cheques to the A.O. in the month of March, 2011. It was also brought to the notice of the Ld. CIT(A) that even though the cheques were issued with a different dates in the month of March they were cleared by the A.O. one in the month of March and balance three cheques in the month of June and assessee is not responsible for delay in realising the taxes. Further, it was submitted that assessee had bonafide reasons for not payment of taxes and as there was good and sufficient reason penalty under section 221(1) is not warranted.
4. Ld. CIT(A) while partly accepting assessee's contention, restricted the penalty to 10% of the tax due. His order vide paras 7 and 8 are as under :
'7. I have perused the order levying penalty u/s. 221(1) as well as the submissions made by the appellant. The levy of penalty u/s. 221(1) is not mechanical and automatic. The proviso to section 221(1) states that "where the assessee proves to the satisfaction of the (Assessing) Officer that the default was for good and sufficient reasons, no penalty shall be levied under this section. Further, even where the Assessing Officer decides to levy penalty, the amount of penalty should be based on the conduct of the assessee and all attendant circumstances. Various judicial pronouncements held that the imposition of penalty is not mandatory but is discretionary. The discretion, of course, will have to be exercised judiciously according to well known principles. Where the assessee has established that it was in a tight position financially, the Tribunal was held justified in cancelling the penalty. [CIT v. Chernbara Peak Estates Ltd. [1990] 183 ITR 471 (Ka.); CIT v Jaipur Electro Pvt. Ltd. [1990] 183 ITR 476 (Raj.); CIT v Bhikaji Ramchandra [1990] 183 ITR 478 (Bom.)]. The levy of penalty u/s.221 is not a mode of recovery of tax. It is a punitive action to be taken to deter a willful defaulter from failing to pay his tax dues. It is also not a levy in the nature of cost for delayed payment. Every assessee, including the appellant, is liable for interest on delayed payment of taxes into the Government exchequer. In the instant case, the appellant has paid almost Rs.25 lakhs of interest for delayed payment of taxes in respect of the present assessment year. Further, the records made available during appellate proceedings show that substantial part of the taxes were paid by the appellant during February & March, 2011.
8. In the case of the appellant, it is clear that from Asst. Year 2010-11 itself, the affairs of the company had been severely affected and a downward financial spiral had started. On the one hand, there was stoppage of production while on the other hand, capacity expansion and shifting of factory had led to extremely high financial burden. The ultimate proof of the financial crisis facing the company was the fact that within a couple of years, it was declared sick and its reference ujs.15(1) of the Sick Industrial Companies (Special Provisions) Act, 1985 has been registered by BIFR. I am in agreement with the Assessing Officer that the appellant company was liable to pay taxes, which were due on the income that the company had generated. The taxes payable are in respect of profits earned by the appellant and the first charge shall always be of the Revenue in respect of such taxes. The submissions made by the appellant indicate that to keep the business cycle running, all funds were diverted towards setting up the new Unit at Nandigama. The funds diverted included those, which should have gone towards payment of taxes on profits earned. Hence, the failure of the appellant to pay taxes in time should lead to some punitive action. However, the punitive action should be in line with all attendant circumstances. Keeping in view the financial crisis faced by the company, which had its origins in the relevant previous year, I am of the opinion that the penalty levied u/s. 221(1) on the appellant company for delayed payment of self assessment tax should be restricted to 10% of the total taxes payable i.e., Rs.31,98,950/-. The appellant company thus gets relief of Rs.47,98,420/-.'
5. Revenue is aggrieved on the deletion of penalty to an extent of Rs.47,98,420 whereas, assessee is aggrieved on the confirmation of penalty to an extent of 31,98,950.
6. We have heard the Ld. Counsel who reiterated the submissions made before the Ld. CIT(A) and learned D.R. who relied on the orders of the A.O. As seen from the submissions before the Ld. CIT(A) as well as from the order of the Ld. CIT(A), there is no dispute with reference to the fact that assessee's company was stopped by Pollution Control Board and assessee had to construct a new plant at Nandigama. Further, in spite of financial crunch assessee has declared large amount of profits and the taxes due were also admitted. Due to severe cash crunch, assessee could not discharge tax liability immediately. However, the same was discharged as stated by the assessee before the Ld. CIT(A). Penalty under section 221(1) is not automatic and mandatory. The proviso to section 221(1) states that where assessee proves to the satisfaction of the A.O. default for good and sufficient reasons, no penalty shall be levied under this section. In fact, this aspect was examined by the Ld. CIT(A) and came to the conclusion that there are good and sufficient reasons for the assessee not to discharge the self-assessment tax at the particular point of time due to financial crunch. However, he restricted the penalty to 10% instead of deleting the whole of the amount. We are of the opinion that assessee had made out a good case in its support and the facts do indicate that there are good and sufficient reasons for assessee's delay in payment of taxes. Relying on the various case law which are extracted by the Ld. CIT(A) in para-7 of the order, it can be concluded that penalty under section 221(1) is not a mode of recovery of taxes and this punitive action can be taken in case of willful default. Assessee is not a willful defaulter and it has sufficient reasons to not to discharge the tax liability at the time of filing return, but within period of 7 months discharged entire admitted tax. In fact the cheques issued in the month of March, 2011 were encashed by the A.O. in the months of March and June,2011. In these circumstances, we are of the opinion that assessee cannot be considered as willful defaulter. Since it has bonafide reasons, we are of the opinion that penalty under section 221(1) is not attracted on the facts of the case. Therefore, we delete the penalty partly confirmed by the Ld. CIT(A). Accordingly, assessee's appeal is allowed and consequently Revenue appeal has to be dismissed as there is no merit in Revenue contentions.
7. In the result, appeal of the Revenue is dismissed and appeal of the assessee is allowed.
PAMPA 

*In favour of assessee.
IT : Excise duty being payable at time of removal of goods and not at time of manufacture, an addition to income of assessee-company on account of non-inclusion of excise duty in closing stock of finished products was not justified
■■■
[2014] 50 taxmann.com 229 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax (C) -III
v.
SVP Industries Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 495 OF 2013†
SEPTEMBER  3, 2014 
Section 145A of the Income-tax Act, 1961 - Method of accounting - In certain cases (Excise duty) - Assessment year 2004-05 - An addition was made to income of assessee-company on account of non-inclusion of excise duty in closing stock of finished products - On last date of accounting year, goods were lying in bonded warehouse - Neither excise duty was paid nor duty was incurred - Further, duty had not been included and did not form part of cost as it was not claimed in profit and loss account - Whether excise duty being payable at time of removal of goods and not at time of manufacture, duty would be payable only at time of unbonding and, thus, addition was to be deleted - Held, yes [Para 10] [In favour of assessee] 
Circulars and Notifications : Circular No. 772, dated 23-12-1998
FACTS
 
	■ 
	 
	The assessee-company was engaged in the business of manufacture and sale of alcohol and vanaspati.

	■ 
	 
	Assessing Officer noticed that excise duly had not been included in the value of closing stock in compliance to the verdict of the Supreme Court in the case of CIT v. British Paints Ltd. [1991] 188 ITR 44/54 Taxman 499.

	■ 
	 
	Accordingly, an addition was made to income of the assessee-company on account of non-inclusion of excise duty in closing stock of finished products.

	■ 
	 
	The Commissioner (Appeals) observed that neither excise duty was paid nor the duty was incurred. Further, the duty had not been included and did not form part of the cost as it was not claimed in the profit and loss account. The Commissioner (Appeals), therefore deleted the addition.

	■ 
	 
	The Tribunal confirmed said order.


HELD
 
	■ 
	 
	The effect of section 145A is that 'notwithstanding anything to the contrary in section 145', valuation of purchase and sale of goods and inventory for the purposes of determining income chargeable under the head 'Profits and gains of profession' if required and necessary, has to be adjusted to include amount of tax, duty, cess or fee actually paid or incurred by the assessee to bring the goods to the place of its location and condition as on the date of valuation. In case of actual payment there would be no difficulty, but when actual payment is not made it has to be ascertained with reference to the applicable statute or the rule, whether tax, duty, cess, fee has been incurred by the assessee to bring the goods to the place of its location and condition as on the date of valuation.

	■ 
	 
	It is not contention of the revenue that MODVAT credit or duty in respect of the inputs has not been included in the value of the closing stock. It is noticeable that the Assessing Officer, while making the addition, did not go into these factors and issues. He proceeded on a wrong assumption that as per the decision of the Supreme Court in British Paints Ltd. (supra), excise duty, even if not paid or leviable or incurred, must be added to value the closing stock. This is not the correct position in law and the mandate of section 145A. [Para 9]

	■ 
	 
	Commissioner (Appeals), on examination of the issue, had rightly held that as per the assessee, the excise duty was payable at the time of removal of goods and not at the time of manufacture and on the last date of the accounting year, the goods were lying in the bonded warehouse and the duty would be payable only at the time of unbonding. The Commissioner (Appeals) therefore, deleted the addition. [Para 10]

	■ 
	 
	The Tribunal has affirmed the aforesaid finding and dismissed the appeal of the Revenue. There is nothing on record to show that the Revenue in the appeal preferred before the Tribunal had raised the contention that the excise duty had, in fact, become payable and had been incurred in terms of the Excise Act or the applicable rules. [Para 11]

	■ 
	 
	In these circumstances, the decision of the Tribunal is correct. [Para 12]


CASES REFERRED TO
 
CIT v. British Paints Ltd. [1991] 188 ITR 44/54 Taxman 499 (SC) (para 4), CIT v. Dynavision Ltd. [2012] 348 ITR 380/210 Taxman 239/26 taxmann.com 40 (SC) (para 4), CIT v. Lakshmi Sugar Mills Co. Ltd. [2013] 215 Taxman 126/32 taxmann.com 379 (Delhi) (para 5), Orient Paper Mills Ltd. v. Union of India AIR 1967 SC 1564 (para 5), CIT v. Loknete Balasaheb Desai S.S.K. Ltd. [2011] 339 ITR 288/200 Taxman 238/12 taxmann.com 40 (Bom.) (para 6) and Collector of Central Excise v. Polyset Corpn. [2000] 10 SCC 241 (para 7).
N.P. Sahni, Sr. Standing Counsel  for the Appellant. M.P. Rastogi and K.N. Ahuja, Advocate  for the Respondent.
ORDER
 
Sanjiv Khanna, J. - By order dated 28.04.2014, the following substantial question of law was framed in this appeal, which pertains to the Assessment Year 2004-05:
"Did the Tribunal fall into error in holding that no addition could be made in excess in the value of closing stock of finished goods to the tune of Rs. 3,04,39,626/-, made originally by the AO?"
2. The respondent-Assessee during the relevant period was engaged in the business of manufacture and sale of alcohol and vanaspati. In addition, the assessee was having rental and interest income."
3. As is apparent from the substantial question of law which has been admitted for hearing, the issue raised is limited and a narrow one. The Assessing Officer, in the assessment order dated 26.12.2006 made addition of Rs. 3,04,39,626/- for the following reasons:
'6. Excise duty in closing stock It is noticed that excise duly has not been included in the value of closing stock in compliance to the verdict of the Hon'ble SC in the case of C1T Vs British Paints Ltd. (188 ITR 44 SC) holding that valuation of stock only at the actual cost of raw material/ finished goods and not taking into account the overhead charges is not a correct mode of valuation. Excise and custom duties' payable by the manufacture are manufacturing expenses and should go into calculation of production cost and closing inventory should include on element of such duties. In this regard the auditor has made article in his report which is reproduced below:
"The company has been liability for excise duty on finished goods as and when these are, cleared as per consistant practice as also considered the accepted practice of the Excise Authority. The liability in respect of finished products lying in factory at close of the year has not been provided for in .the accounts and hence not included in the valuation of inventory in the valuation of inventory of such products."
When assesee company was asked it has been stated that as per circular of the Excise department, the excise duty is not includible but no copy of such circular or notification has been furnished. Excise duty payable by the manufacturer are manufacturing expenses and should go into calculation of production cost. and the closing stock should include an element of such duties as held by the Apex Court, the assessee's contention is not acceptable. Accordingly an addition of Rs.3,04,39,626/-is made to the income of the assessee company on account of non inclusion of excise duty in the closing stock of finished products shown at 434851,80.
(Addition of Rs. 3, 04,39,626/-)'
This is the only discussion in the assessment order and no other aspect or facts were examined.
4. The aforesaid reasoning records the stand of the respondent-Assessee that the excise duty had not been claimed as an expenditure in the profit and loss account and had not been included in the valuation of stock. This, the Assessing Officer held was contrary to the ratio of the Supreme Court in CIT v. British Paints Ltd. [1991] 188 ITR 44/54 Taxman 499 (SC). The said reasoning is wrong and legally untenable, unless the respondent-assessee had included and treated the excise duty as an expenditure in the profit and loss account. In such cases, the entry in the profit and loss account is required to be matched or balanced with the corresponding increase in the valuation of the closing stock. In CIT v. Dynavision Ltd. [2012] 348 ITR 380/210 Taxman 239/26 taxmann.com 40 (SC), the Assessing Officer had made addition of Rs. 16,39,000/- to the valuation of the closing stock on the ground that excise duty was payable but the plea of the Revenue was rejected observing as under:
"2. At the outset, it may be stated, that, it is not in dispute that the assessee has been following consistently the method of valuation of closing stock which is "cost or market price whichever is lower." Moreover, the AO conceded before the CIT(A) that he revalued the closing stock without making any adjustment to the opening stock (see: page 50 of the Paper Book). Lastly, though under section 3 of the Central ExciseAct,1944, the levy of excise duty is on the manufacture of the finished product the same is quantified and collected on the value (i.e. selling price). Before concluding, we may rely on judgment of this Court in the case of Chainrup Sampatram v. CIT [1953] 24 ITR 481 in which it has been held that "valuation of unsold stock at the close of the accounting period was a necessary part of the process of determining the trading results-of that period. It cannot be regarded as source of profits. That, the true purpose of crediting the value of unsold stock is to balance the cost of the goods entered on the other side of the account at the time of the purchase, so that on cancelling out of the entries relating to the same stock from both sides of the account would leave only the transaction in which actual sales in the course of the year has taken place and thereby showing the profit or loss actually realized on the year's trading. The entry for stock which appears in the trading account is intended to cancel the charge for the goods bought which have remained unsold which should represent the cost of the goods". (see also: para 8 of the judgment of this Court in the case of Commissioner of Income Tax v. Hindustan Zinc. Ltd. [2007] 291 ITR 391/161 Taxman 162".(Emphasis Supplied)
5. We note that the legislature, by Finance (No.2) Act, 1998, has enacted Section 145A of the Income Tax Act, 1961 (Act, in short), with effect from April 01, 1999, which reads as under:
"145A. Method of accounting in certain cases—Notwithstanding anything to the contrary contained in Section 145, the valuation of purchase and sale of goods and inventory for the purposes of determining the income chargeable under the head "Profits and gains of business or profession" shall be—
	(a)
	 
	in accordance with the method of accounting regularly employed by the assessee, and

	(b)
	 
	further adjusted to include the amount of tax, duty, cess or fee (by whatever name called) actually paid or incurred by the Assessee to bring the goods to the place of its location and condition as on the date of valuation.


Explanation —For the purposes of this section, any tax, duty, cess or fee (by whatever name called) under any law for the time being in force, shall include all such payments notwithstanding any right arising as a consequence to such payment".
The effect of the aforesaid Section is that 'notwithstanding anything to the contrary in Section 145', valuation of purchase and sale of goods and inventory for the purposes of determining income chargeable under the head 'Profits and gains of profession' if required and necessary, has to be adjusted to include amount of tax, duty, cess or fee actually paid or incurred by the assessee to bring the goods to the place of its location and condition as on the date of valuation. In case of actual payment there would be no difficulty, but when actual payment is not made it has to be ascertained with reference to the applicable statute or the rule, whether tax, duty, cess, fee has been incurred by the Assessee to bring the goods to the place of its location and condition as on the date of valuation. In CIT v. Lakshmi Sugar Mills Co. Ltd. [2013] 215 Taxman 126/32 taxmann.com 379 (Delhi), appeal filed by the Revenue was allowed after recording that the excise duty, no doubt was unpaid, but the goods had been removed and therefore, the duty was payable. Thus, the taxable event had occurred, liability incurred and section 145A of the Act was applicable. Reference was made to the decision of the Supreme Court in Orient Paper Mills Ltd. v. Union of India AIR 1967 SC 1564. It was observed that removal of goods from the factory premises, or any other specified place, implied that the excise duty was leviable and the liability was not postponed. The following observations of the Supreme Court in Orient Paper Mills Ltd. (supra) were quoted:
"Thus, though Section 3 of the Excise Act talks of levy and collection, the actual collection is only at the time of removed of excisable goods from the factory premises or any other specified place of removal. The duty is leviable and is premises or any other specified place of removal. The duty is leviable and is actually imposed on the transaction value defined in subsection (3) (d) of section 4 of the Excise Act. In these circumstances, it is not possible to state that under the Excise Act, the duty has become due and payable only by operation of section 3 simplicitor. If Section 3 of the Excise Act is considered to be the only charging section and section 4 of the Excise Act is considered as only a provision for assessment, the charge levied by section 3 of the Excise Act cannot be brought home. Section 3 and 4 have to be read together to bring the charge home. The charge is partially embedded in both the provisions".
6. The Bombay High Court in CIT v. Loknete Balasaheb Desai S.S.K. Ltd. [2011] 339 ITR 288/200 Taxman 238/12 taxmann.com 40 had an occasion to examine Section 145A of the Act, and has pertinently elucidated:—
"9. The expression 'incurred by the assessee' in Section 145A(b) is followed by the words 'to bring the goods to the place of its location and condition as on the date of valuation'. Thus, the expression 'incurred by the assessee' relates to the liability determined as tax, duty, cess or fee payable in bringing the goods to the place of its location and condition of the goods. Explanation to Section 145A(b) makes it further clear that the income chargeable under the head profits and gains of business shall be adjusted by the amount paid as tax, duty, cess or fee. Therefore, the expression 'incurred' in Section 145A(b) must be construed to mean the liability actually incurred by the assessee.
10. Where the excisable goods are manufactured and are lying in stock on the last day of the accounting year, whether the manufacturer has incurred liability to pay excise duty on the manufactured goods is the question".
7. In the aforesaid judgment, decision of the Supreme Court in Collector of Central Excise v. Polyset Corpn. [2000] 10 SCC 241 was quoted and it has been observed that dutiability on excisable goods is determined with reference to the date of manufacture and the rate of excise duty payable is determined with reference to the date of clearance of the goods. In other words, in respect of the excisable goods manufactured and lying in stock, excise duty liability would crystallize on the date of clearance of goods and not on the date of manufacture. This would be the date on which goods are "removed" as per the mandate of Excise Act and the applicable Rules. This aspect has been highlighted as noticed in the decision of the Delhi High Court in Lakshmi Sugar Mills Co. Ltd. (supra).
8. With regard to the MODVAT credit etc., we may notice that Central Board of Direct Taxes (CBDT) has issued circular No. 772 dated 23.12.1998, the relevant portion of which reads as under:
"52. Method of accounting in certain cases.
52.1. The issue relating to whether the value of the closing stock of the inputs work-in-progress and finished goods must necessarily include the element for which MODVAT credit is available, has been a matter of considerable litigation over the years.
52.2 Consequent with the other provisions of the Act, with a view to put an end to this point litigation and in order to ensure that the value of opening and closing stock reflect the correct value, a new section 145A is inserted. This section provides that the valuation of purchase, sale and inventory shall be made in accordance with the method of accounting regularly employed by the assessee and such valuation shall be further adjusted to include the amount of any tax, duty, cess or fee (by whatever name called), actually paid or incurred by the assessee to bring to goods to the place of its location and condition as on the date of valuation."
9. We may note that in the present case, it is not contention of the Revenue that MODVAT credit or duty in respect of the inputs has not been included in the value of the closing stock. This is not what is averred and asserted in the assessment order or an argument, which was raised before the Tribunal or even before us. When we turn to the factual matrix of the present case, it is noticeable that the Assessing Officer, while making the addition, did not go into these factors and issues. He proceeded on a wrong assumption that as per the decision of the Supreme Court in British Paints Ltd. (supra), excise duty, even if not paid or leviable or incurred, must be added to value the closing stock. This is not the correct position in law and the mandate of Section 145A of the Act.
10. Commissioner of Income Tax (Appeals), on examination of the issue, had rightly held that as per the respondent-Assessee, the excise duty was payable at the time of removal of goods and not at the time of manufacture and the on the last date of the accounting year, the goods were lying in the bonded warehouse and the duty would be payable only at the time of unbonding. Thus, the contention of the respondent-Assessee was that neither excise duty was paid nor the duty was incurred. Further, the duty had not been included and did not form part of the cost as it was not claimed in the profit and loss account. The Commissioner of Income Tax (Appeals) therefore deleted the addition.
11. The Tribunal has affirmed the aforesaid finding and dismissed the appeal of the Revenue. There is nothing on record to show that the Revenue in the appeal preferred before the Tribunal had raised the contention that the excise duty had, in fact, become payable and had been incurred in terms of the Excise Act or the applicable rules.
12. In these circumstances, we have to hold that the decision of the Tribunal is correct and accordingly, substantial question of law mentioned above, is answered in favour of the respondent-Assessee and against the appellant-Revenue.
The appeal is accordingly disposed of. There will be no order as to costs.
POOJA 

*In favour of assessee.
†Arising out of order of Tribunal, dated 28-4-2014. 
IT: No section 271G penalty, if, specific details and documents sought by TPO were furnished
■■■
[2014] 51 taxmann.com 572 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-I 
v.
Bumi Hiway (I) (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 440 OF 2014†
SEPTEMBER  3, 2014 
Section 92D, read with section 271G, of the Income-tax Act, 1961 - Transfer pricing - Maintenance and keeping of Information and document (Penalty) - Assessment year 2005-06 - Whether where Transfer Pricing Officer had asked for specific details and documents and these requirements were fully complied with by assessee company, penalty under section 271G could not be imposed - Held, yes [Para 8][In favour of assessee] 
FACTS
 
	■ 
	 
	The income of the assessee company included international transactions. Penalty was sought to be imposed under section 271G on ground that the assessee had failed to furnish information and documents under section 92D. 

	■ 
	 
	The assessee opposed same on ground that all prescribed documents were filed and placed on record before the Transfer Pricing Officer and penalty should not be imposed. 

	■ 
	 
	Still the Assessing Officer imposed penalty. 

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted the penalty after noticing the factual matrix that the Transfer Pricing Officer asked the assessee to furnish copy of balance sheet, profit and loss account and other supporting documents which were duly furnished by the assessee. 

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	It is not known what was requisitioned and asked for by the TPO vide its notice and which/what documents and details were supplied. It is also not known whether any extension of time was prayed for or granted by the Transfer Pricing Officer and whether any hearing was fixed by the Transfer Pricing Officer. It appears that the Transfer Pricing Officer has asked for specific details and documents. Compliance was made within period of 30 days. It is not known which documents or details were subsequently filed. There is no discussion on the said aspect in the order passed by the Assessing Officer imposing penalty. In these circumstances, there is no merit in the instant appeal and the same is dismissed. [Para 8]


Kamal Sawhney, Sr. Standing Counsel  for the Appellant. Ms. Shashi M. Kapila, Adv., R.R. Maurya and Pravesh Sharma, Advocate  for the Respondent.
JUDGMENT
 
Sanjiv Khanna, J. - This appeal by revenue, impugns order dated 09.01.2014 passed by Income Tax Appellate Tribunal ('Tribunal' in short) upholding the order passed by Commissioner of Income Tax (Appeals) deleting penalty of Rs.14,84,099/- imposed under Section 271G of the Income Tax Act, 1961 ('Act' in short).
2. Tribunal in the impugned order has specifically records and notices that the Transfer Pricing Officer in his order dated 17.10.2008 had accepted and recorded that required documents were submitted. After discussion with the representative of the respondent assessee no adverse conclusion was drawn. No addition was made to the Arm's Length Price on international transactions entered into by the respondent assessee during the period in question.
3. Thus, it is not the case of the revenue that the relevant documents as mandated under Section 92D read with Rule 10D were not furnished to the Transfer Pricing Officer. The question raised is whether there was any delay in submission of the said documents. The Assessing Officer vide order dated 29.03.2011 imposed penalty under Section 271G recording that return of income for the assessment year 2005-06 was filed on 31.10.2005 declaring income of Rs.33.99 Crores turnover included international transactions amounting to Rs.74.20 Crores. Penalty order records that the Transfer Pricing Officer by order under Section 92CA(3) had recommended that since the respondent assessee had failed to furnish information and documents under Section 92D, the Assessing Officer "shall" impose penalty under Section 271G of the Act.
4. The assessee had filed a reply stating that documents prescribed under Rule 10D were filed and placed on record before the Transfer Pricing Officer and penalty should not be imposed and in fact should not have been initiated.
5. The Assessing Officer rejected the said contention observing as under:—
"The submission of the assessee has been considered and found to be unacceptable no doubt the documents are filed by the assessee but the same were filed beyond the time allowed under section 92D(3) of the Act. Moreover, the assessee not filed any documentary evidence to show that the documents are filed by the assessee within the time allowed under section 92D(3) of the l.T.Act. Further the TPO officer vide note No.2 directed the A.O. as under:— 
The assessee has failed to submit documentation prescribed under rule 10D within the time allowed under section 92D(3) of the Act. The AO may initiate penalty u/s 271 G of the Act. "
Therefore, it is clear that it is a deliberate default of the assessee. Therefore, I am convinced that the assessee had committed default for imposition of penalty u/s, 271 G of the Act. Hence, penalty u/s. 271G of the Act, 1961 leviable in this case is Rs.1484099/- (2% of 74204992/-). Therefore, penalty of Rs.1484099 is hereby imposed.
This penalty order is being passed with the prior approval of the Addl. CIT, Range-3, New Delhi vide letter No. Addl. CITIR-3/Approval-Penalty/2010-1113244 dated 29.3.2011.
Issue necessary forms."
6. What is clearly discernable from the penalty order is that reference was not made to any particular or specific date by which assessee was required to submit the documents; or whether the same were furnished within 30 days or within the extended period of 30 days thereafter. Penalty under Section 271G cannot be imposed in this manner. A specific finding should be recorded on the date by which the assessee was required to furnish documents and whether documents were furnished, if not which documents were not furnished and whether any extension of time was granted by the Transfer Pricing Officer and if the required documents were then actually filed. The penalty order is bereft and devoid of the said details and, therefore, shows lack of application of mind. Transfer Pricing Officer had indicated that the Assessing Officer might initiate proceedings under Section 271G but he also did not refer to date of notice, date of furnishing of information/documents etc. There was no mandate or affirmative direction that penalty shall be imposed by the Assessing Officer, as has been observed in the first part at the penalty order.
7. Commissioner of Income Tax (Appeals) deleted the penalty after noticing the factual matrix that the Transfer Pricing Officer vide notice dated 12.03.2003 asked the assessee to furnish copy of balance sheet, profit and loss account and other supporting documents. These were furnished on 20.06.2007.
8. Copy of the notice dated 23.03.2011 issued by the Assessing Officer has not been filed on record by the Revenue along with the present grounds of appeal. We do not know what was requisitioned and asked for by the said notice and which/what documents and details were supplied. We also do not know whether any extension of time was prayed for or granted by the Transfer Pricing Officer and whether any hearing was fixed by the Transfer Pricing Officer pursuant to notice dated 12.03.2007. It appears that the Transfer Pricing Officer had asked for specific details and documents vide letter dated 12.06.2008 and these details were fully complied with on 25.06.2008 and 23.07.2008. Compliance of the letter dated 12.06.2008 was made within period of 30 days on 25.06.2008 and then subsequently on 23.07.2008. The date 23.07.2008 is within 60 days of issue of notice/letter dated 12.06.2008. We do not know the documents filed on 25.06.2008 and which documents or details were subsequently filed on 23.07.2008. There is no discussion on the said aspect in the order passed by the Assessing Officer, imposing penalty. In these circumstances, we do not find any merit in the present appeal and the same is dismissed. 
PAMPA 

*In favour of assessee.
†Arising out of order of Tribunal dated 9-1-2014. 
IT : Where assessee-company provide recruitment services to its foreign client using information technology, it would be entitled to benefit under section 10A
■■■
[2014] 51 taxmann.com 453 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-II, New Delhi
v.
ML Outsourcing Services (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 1255 OF 2011†
SEPTEMBER  3, 2014 
Section 10A of the Income-tax Act, 1961 - Free Trade Zone (Human Resource Services) - Assessment year 2007-08 - Assessee-company was engaged in providing human resource services to a US based company - It claimed deduction under section 10A - Assessing Officer denied deduction alleging that services were that of a recruitment agent and not IT enabled services - It was found that assessee-company provide recruitment services by extensively using information technology - It was using information technology in scanning data, processing it, conducting online tests for short-listed candidate, and analysing their results - Even list of selected candidate also took place using CATS application software - Whether these activities were covered under Notification bearing No. SO 890(E), dated 26-9-2000, i.e., human resource service - Held, yes - Whether, therefore assessee would be entitled to benefit under section 10A - Held, yes [Paras 18 & 19] [In favour of assessee] 
Circulars & Notifications : Notification No. SO 890(E), dated 26-9-2000.
FACTS
 
	■ 
	 
	The assessee was a hundred per cent export oriented unit registered under STPI and was engaged in hiring overseas information technology consultants for a US based company. The services rendered by them to their client included sourcing, screening and interviewing prospective candidates having information technology skills for recruitment for their overseas customers. It claimed deduction under section 10A and, accordingly, declared nil income.

	■ 
	 
	The Assessing Officer denied the deduction alleging that the assessee was rendering services as an employment agent, like any other employment agency, and merely forwarded list of shortlisted candidate to their overseas clients. There was a minimum use of computers or information technology enabled tools. The assessee was, therefore, not involved in the development of computer software or information technology enabled services as the use of technology was not quintessential for the nature of services rendered and the core activity was that of an employment agent. 

	■ 
	 
	On appeal, the Commissioner (Appeal) upheld the order of the Assessing Officer.

	■ 
	 
	On second appeal, the Tribunal allowed the assessee's claim holding that the assessee-company provides recruitment services by extensively using information technology skills. It was held that the services provided by the assessee were covered by section 10A, read with Notification bearing No. SO 890(E), dated 26-9-2000.

	■ 
	 
	On appeal by the revenue to the High Court:


HELD
 
	■ 
	 
	The assessee was not providing recruitment services, as are normally and generally undertaken by the hiring agents. In the instant case, the assessee was using information technology in scanning the data, processing it, conducting online tests for shortlisted candidates, and analysing their results. The assessee would then further process the list, after referring to the activities by tracking prospective candidates from the data sourcing till the date of hiring. The CATS database got regularly updated and revised in the process. In the last stage, there was an outflow of the list of selected candidates. The expression, 'human resource services' was used in the Notification No. SO 890(E), dated 26-9-2000 and with reference to the words, 'information technology based products or services', the Board was conscious and aware that human resource services can be rendered in India to third party companies, which are stationed abroad. The word, 'human' means, 'a man or a woman' and the word 'resource', in normal parlance, refers to supply of goods, raw material, etc, which a person can use. When read together, the word, 'human resource' would include a large number of services and activities involving humans rendering their services in any business, trade or a profession. It would be incorrect and/or illogical to hold that the process of acquiring and recruiting employees would not be included in the expression, 'human resource'. Nascom literature includes recruitment, staffing, education and training, pay rolls services and record management under the head, 'human resource services'. Gary Desser in his work, 'Human Resource Management' has explained the said term as the process of acquiring training, appraising and compensating employees, and attending to their labour relations, health and safety and fairness concerns. Process of acquiring is an integral part of human resource management and not alien or excluded. Cambridge Online Dictionary defines, 'human resource' as, 'people, when considered as an asset that is or can be employed and that is useful to a company, organization, etc.' The Oxford Dictionary of English defines the expression, 'human resource' as, 'the personnel of a business or organisation regarded as a significant asset in terms of skills and abilities'. Though ethologically the objection in holding a personnel as an asset, but the dictionary meanings define an 'asset' as, 'a useful or valuable thing or person'. It may be acceptable, if it emphasises and represents paramountcy and eminence attached to personnel. Humanising the word in the present context, the term, 'human resource' would mean, 'personnel of a business organisation' and the expression, 'service' will mean and include anything associated with the personnel of a business organisation, including their selection or recruitment. [Para 18]

	■ 
	 
	In view of the aforesaid position, there is no merit in the submissions made by the revenue that the activities in question were not covered under the Notification S.O. 890(E), i.e. human resource service and, therefore, the assessee was not entitled to benefit under section 10A. [Para 19]


CASE REVIEW
 
ML Outsourcing Services (P.) Ltd. v. ITO [2011] 12 taxmann.com 193 (Delhi - Trib) (para 22) affirmed. 
CASES REFERRED TO
 
ITO v. Accurum India (P.) Ltd. [2010] 126 ITD 69 (Chennai- TM) (para 5), Rainbow Steels Ltd. v. CST [1981] 2 SCC 141 (para 11), State of Bombay v. Hospital Mazdoor Sabha AIR 1960 SC 610 (para 11), Corpn. of the City of Nagpur v. Employees AIR 1960 SC 675 (para 11), Rohit Pulp and Paper Mills Ltd. v. Collector of Central Excise [1990] 3 SCC 447 (para 12) Letang v. Cooper [1964] 2 All ER 929 (para 12) and Municipal Corpn. of Greater Bombay v. Bharat Petroleum Corpn. Ltd. [2002] 4 SCC 219 (para 13).
N.P. Sahni, St. Standing Counsel and Nitin Gulati, Advocate  for the Appellant. Ajay Vohra, Ms. Kavita Jha, Vivek Bansal, Advocates  for the Respondent.
ORDER
 
Sanjiv Khanna, J. - Revenue, through Commissioner of Income Tax-II, has preferred this appeal relating to the Assessment Year 2007-08, on the following substantial question of law:—
"Whether the Income Tax Appellate Tribunal was right in holding that the services provided by the respondent-assessee are covered by Section 10A of the Income Tax Act, 1961 read with Notification bearing No. SO 890(E), dated 26th September 2000?"
2. This appeal arises out of the order dated 27th May, 2011, passed by the Income Tax Appellate Tribunal ('Tribunal', for short) allowing the appeal of the respondent-assessee, "M/s ML Outsourcing Services (P) Limited".
3. Return, declaring 'nil' income, filed on 27th October, 2007, became a subject matter of regular assessment order under Section 143(3) of the Income Tax Act, 1961 ('Act', for short) dated 30th November, 2009. The Assessing Officer disallowed the claim under Section 10A and held that the net profit of Rs.88,49,972/-, mentioned in the tax audit report, should be brought to tax by denying exemption under Section 10A of the Act. Disallowance of Rs.21,351/- was also made, but we are not concerned with the said disallowance in the present appeal.
4. One of the reasons given by the Assessing Officer to disallow the claim under Section 10A of the Act was that the respondent-assessee was rendering services as an employment agent, like any other employment agency, and merely forwarded list of shortlisted candidate to their overseas clients. There was a minimum use of computers or information technology enabled tools. The respondent-assessee was, therefore, not involved in the development of computer software or information technology enabled services as the use of technology was not quintessential for the nature of services rendered and the core activity was that of an employment agent. It was recorded that the investment in computers initially was of a paltry amount of Rs.36,106/- though subsequently computers worth Rs.24,50,000/- were acquired for the Bangalore unit. The respondent-assessee had generated a turnover of Rs.62.92 lacs from its Gurgaon office, which had remained in operation till 30th September, 2006. Subsequently, the operations were embarked at Bangalore and invoices for Rs.1,47,28,800/- were raised on 31st March, 2007 after obtaining Software Technology Parks of India (STPI) approval for the said unit at Bangalore.
5. Commissioner of Income Tax (Appeals) referred to the notification S.O. 890(E) under which in clause (vii) human resource services were included under clause (b) of item No. 1 of Explanation to Section 10A but observed that the respondent-assessee simply identified prospective candidates and forwarded their bio-data to the foreign company and, therefore, the said exercise cannot be called a human resource service. The respondent-assessee was merely engaged in business of transmitting data for recruitment of manpower to a company in USA. The said business activity was not a service or a product similar to customised electronic data and, therefore, not covered under the CBDT notification mentioned above, including the sub-heading "human resource service". Principle of ejusdem generis would apply to clause (b) of Explanation 2(1) to Section 10A. He relied upon the opinion given by Judicial Member in the case of ITO v. Accurum India (P.) Ltd. [2010] 126 ITD 69 (Chennai- TM) and observed that the third member had not agreed with the view expressed by the Judicial Member/ majority decision. The respondent-assessee's case was identical to the case of Accurum India (P.) Ltd. (supra) as they were involved in a similar business activity; i.e. activity of recruitment. Keeping in view the manner in which the same was conducted, it would not fall under 'human resource management'. The contention that the process was information technology enabled service was rejected. It was observed that the respondent-assessee had transmitted data of the eligible candidates for employment in the software industry and that this would not make them eligible for the said exemption.
6. The relevant provisions of Section 10A of the Act read as under:—
'"(1) Subject to the provisions of this section, a deduction of such profits and gains as are derived by an undertaking from the export of articles or things or computer software for a period of 10 consecutive assessment years beginning with the assessment year relevant to the previous year in which the undertaking begins to manufacture or produce such articles or things or computer software, as the case may be shall be allowed from the total income of the appellant.
	 
	**
	**
	**


(2)This section applies to any undertaking which fulfills all the following conditions, namely:-
(i) It has begun or begins to manufacture or produce articles or things or computer software during the previous year relevant to the assessment year:
(a) commencing on or after the 1st day of April, 1981 in any free trade zone; or
(b) commencing on or after the 1st day of April, 1994 in any electronic hardware technology park, or as the case may be, software technology park
	 
	(c)**
	**
	**"


Explanation 2 to Section 10A
"Computer software means-
	(a)
	 
	Any computer programme recorded on any disc, tape, perforated media or other information storage device; or

	(b)
	 
	Any customized electronic data or any product or service of a similar nature, as may be notified by the Board."'


7. The said provision applies to an undertaking which begins to manufacture or produce such articles or things or computer software for a period of ten consecutive years beginning from the assessment year in which the undertaking begins to manufacture or produce such articles, things or computer software. 'Articles' or 'things' necessarily refer to tangible goods. 'Computer software' some would regard as intangible, but there is a substantial case law which holds that software recorded on any tape, disc or perforated media are goods. The term "computer software" has been defined, for the purpose of the said Section, in Explanation 2 to Section 10A. Clause (a) refers to computer programmes recorded in disc, tape or perforated media or other information storage device. Clause (a) refers to the general or common meaning associated with the term, 'computer software'. However, clause (b) expands the meaning of the term 'computer software' and broadens it to include any customised electronic data or any product or service of similar nature, as may be notified by the Board. The expression, 'any customized electronic data' would mean data, which is customized; but it need not be computer software. Processing or customisation, normally would involve assimilation, correction, filtration, etc. of the data. The requirement is that it should be customised. However, clause (b) does not end with 'customized electronic data' and the legislature wanted to further expand the scope of the term, 'computer software' and thus the wide and broad expression, "any product or service of similar nature, as may be notified by the Board". The intention and desire of the Legislature, which is palpable and lucid from the words and expression used, is that the term, 'computer software' specifically includes 'customised electronic data' and also 'any product or service of similar nature' notified by the Board (Central Board of Direct Taxes). In other words, the Parliament has left it to the Board to notify the products or services of similar nature, which would be covered under clause (b) and treated as 'customized electronic data' for the purposes of clause (b) to Explanation 2 to Section 10A.
8. In exercise of the power conferred under Section 10A, the Board has issued a Notification No. SO 890(E), dated 26 September 2000, and the said notification reads as under:—
"S.O.890(E)- In exercise of the powers conferred by clause (B) of item (i) of Explanation 2 of Section 10A, clause (b) of item (i) of Explanation 2 of Section 10B and Clause (b) Explanation to Section 80HHC of the Income Tax Act, 1961 (43 of 1961) the Central Board of Direct Taxes hereby specifies the following Information Technology enabled products or services as the case may be for the purpose of said clauses namely:-
	(i)
	 
	Back-Office Operations;

	(ii)
	 
	Call Centres;

	(iii)
	 
	Content Development or Animation;

	(iv)
	 
	Data Processing;

	(v)
	 
	Engineering and Design;

	(vi)
	 
	Geographic Information System Services;

	(vii)
	 
	Human Resources Services;

	(viii)
	 
	Insurance Claim Processing;

	(ix)
	 
	Legal Databases;

	(x)
	 
	Medical Transcription;

	(xi)
	 
	Payroll;

	(xii)
	 
	Remote Maintenance;

	(xiii)
	 
	Revenue Accounting;

	(xiv)
	 
	Support Centres; and

	(xv)
	 
	Web-site Services." 


9. A perusal of the said notification would indicate that the Board has included several distinct types of services under the expression, "product or service of similar nature, information technology enabled product or services" in the fifteen clauses. The Board, in the Notification, has used the expression, 'information technology enabled product or services'. Thus, the Board has understood that product or services, to be included within clause (b) of Explanation 2 to Section 10A, need not be computer software as understood in the common parlance or even customized electronic data, as generally understood. Any product or service of similar nature would include in its ambit, product and services which were enabled by, i.e. would rely upon, or are driven by information technology. This becomes clear when we refer to the wide ambit of the divergent and varied services covered in the different clauses like, "(ii) call centres … (vii) human resources services … (viii) insurance claim processing … (xii) remote maintenance" and, "(xiv) support centres". These services would not necessarily and primarily involve customised data processing, but nevertheless, these are information technology enabled services. In case of call centres, queries and questions from a customer of a third company are answered by an employee of the assessee based in India. The said task is performed with the aid and help of information technology but it would not be a case of customised electronic data service or export thereof. Similar exercise may be undertaken in case of remote maintenance or support centres, which answer queries and gives suggestions by e-mails or through voice and/or video communications. These services would not normally involve processing or sending customised electronic data abroad, yet these are information technology enabled services and specifically covered under the Notification.
10. Leaned senior Standing Counsel for the Revenue submitted that the principle of ejusdem generis should apply. The said doctrine has no application in the present case for the simple reason that there is no enumeration of specific words of a particular class or category preceding the words, 'or any other product or service of similar nature'. In clause (b), prior to the said expression, the word used is, 'any customised electronic data'. Thus, we do not find any genus in the earlier portion of clause (b) of Explanation 2 to Section 10A or the subjects enumerated therein. Principle of noscitur a sociis, though broader in application, again in the facts of the present case would have no application. The said rule of construction, as explained by Lord Macmillan, states that the meaning of a word could be judged by the company it keeps; and, therefore, it is a legitimate rule of construction to make reference to words found in immediate connection with the words to be interpreted. However, the said rule of construction cannot prevail or be applied in cases when the wider words have been deliberately used and the intention of the legislation is to the contrary. In the present case, the intention of the legislation would be to the contrary as it had specified that the product or service of similar nature could be notified by the Board. It was left to the Board to notify any product or service of similar nature. The Board as per the Act is the highest authority in the pyramid as set out in Section 116 of the Act. The Board, while issuing the notification, which it was empowered and authorised to do by way of delegated legislation, has thought it appropriate to use the expression, 'information technology enabled products and services' without any reference to 'data processing' or 'customised data processing'. 
It is, therefore, apparent that the contention of the Revenue is clearly contrary to the notification issued by the Board, and is at cross-purposes with the objective and purpose of and issuance of notification S.O. 890 (E), dated 26th September, 2000. It is obvious that the said notification has been issued to promote outsourcing service industry in India, as it generates employment and helps the country to earn foreign exchange.
11. Appropriate, in this regard, would be to refer to three decisions of the Supreme Court starting with Rainbow Steels Ltd. v. CST [1981] 2 SCC 141, wherein the court cautioned that the principle of noscitur a sociis, in general should be restricted, but applied the same stating that the word, 'old' occurring in Entry No. 15 should be given a restricted meaning - a sense analogous to that of less general words clubbed with it. It was specified that the said principle would be applicable where there are two or more words, susceptible of analogous meaning, clubbed together and the intention is that they would be understood to be used in their cognate sense, taking colour from each other, thereby meaning that more general being restricted to that of a less general. Reference was made to two decisions in State of Bombay v. Hospital Mazdoor Sabha AIR 1960 SC 610 and Corpn. of the City of Nagpur v. Employees AIR 1960 SC 675 where the said doctrine had not been applied in construing the definition of 'industry' because the Legislature had deliberately used wider words and defined the word correspondingly wider. The principle being that only when the intention of the Legislature in associating wider words with words of narrower significance is in doubt, or otherwise not clear, that the rule of construction, noscitur a sociis can be usefully applied. Therefore, the said doctrine applies when the words used are vague, imprecise, and ambiguous, and there is no indication that those have been deliberately used for wider meaning. As noticed above, in the present case, the Explanation 2 has been inserted to give wider meaning and that this was deliberately so enacted by the Legislature. The intention, therefore, is to the contrary for the doctrine of noscitur a sociis to apply.
12. In Rohit Pulp and Paper Mills Ltd. v. Collector of Central Excise, [1990] 3 SCC 447, the said doctrine was considered and remarks of Diplock, C.J. in Letang v. Cooper [1964] 2 All ER 929, describing the said doctrine as a treacherous one unless one knows the soceitas to which the socii belongs, were referred to. It was nevertheless observed that the said maxim or precedents are not to be mechanically applied and they are of assistance only in so far as they furnish guidance by compendiously summing up principles by common sense and logic. Object and purpose of the notification or the legislation being construed, have to be taken into account and all parts are to be read harmoniously and not in derogation of that purpose. In the said case, the Supreme Court accepted the assessee's submission that 'coated paper' referred only to 'coated paper' used for industrial purposes and not for printing or writing paper, observing that the items mentioned in the group were totally dissimilar and it was impossible to see any thread running through them. Purpose and object of the Legislation was highlighted.
13. Lastly, in Municipal Corpn. of Greater Bombay v. Bharat Petroleum Corpn. Ltd. [2002] 4 SCC 219, it was observed that the principle underlying noscitur a sociis is that, two or more words which are susceptible of analogous meaning when coupled together, are to be understood as used in their cognate sense, taking as they take their colour from each other. In other words, more general words are to be restricted to a sense analogous to the less general. However, the said doctrine along with principles of ejusdem generis is useful in the matter of construction of the statute or its provisions but the intent of the legislature cannot be altogether ignored and the construction which really subserves the purpose of the enactment, must be adopted rather than one which defeats it. No part of the provision should be rendered surplus or otiose.
14. The Board has issued a notification as per the mandate and empowerment under Section 10A and this is not a case of issue of circular under Section 119, which are issued for different purposes and have another purport. Notification is a piece of delegated legislation and to that extent cannot be contrary to the principal enactment nor can it whittle down the effect of the same. Albeit, clause (b) of Explanation 2 to Section 10A has been worded in a manner which enforces the view and the opinion that Legislature, in their wisdom, has left it to the Board to decide which product or services of similar nature would qualify and should be treated as falling under clause (b), in addition to customised data processing. The intention of the Legislature was not to constrain or restrict but to enable the Board to include several services or products of similar nature in the ambit of the provision. This is what precisely the Board has done when it used the expression, 'information technology enabled products or services' in the notification.
15. The next question, which arises for consideration is whether the respondent-assessee was engaged in providing 'human resource services' and the nature specified in notification No. 890 (E), i.e. information technology enabled service relating to 'human resource'. In the impugned order passed by the Tribunal dated 27th May, 2011, it is recorded that the respondent-assessee was a hundred per cent export oriented unit registered under STPI and was engaged in hiring overseas information technology consultants for 'Mindlance Inc., USA.' The services rendered by them to their client included sourcing, screening and interviewing prospective candidates having information technology skills for recruitment for their overseas customers. The respondent-assessee had demonstrated various steps which were undertaken before the data of the shortlisted candidates was transmitted to USA. A flow chart exhibiting various steps of processing of data was filed and was also referred to by the Assessing Officer in his order. The impugned order, passed by the Tribunal, records the submission of the respondent-assessee as mentioned in the letter dated 22nd October, 2009, which reads as under: —
"Assessee company provides recruitment services by extensively using information technology skills. The services provided by the assessee company are different as it uses various softwares and IT enabled technology for providing such services. Mindlance Inc. USA required IT consultants for the development of software etc. in U.S. The assessee company was appointed to hire the consultants for Mindlance. The assessee company has a team of technical recruiters who provides the candidate's information etc. through online application tracking tools called CATS. The user id and password is provided to each ML recruiter.
The recruitment process involves the following stages:-
	(a)
	 
	Plcement of orders from Mindlance Inc. to MLOS for placement of IT consultants in USA during a specific period.

	(b)
	 
	Sourcing of technical consultants from US job boards like Monster.com Careerbuilder.com and Dice.com

	(c)
	 
	Technical Interviewing of such candidates and online technical assessment of the passed candidates by using internet sites like sillometer.com.

	(d)
	 
	Submitting of shortlisted technical candidates to Mindlance, Inc. Applicant Tracking Software called CATS.

	(e)
	 
	Managing the workflow of the candidates using the same CATS application.


All the above steps involve ITES tools like interest, VOIP Phone, proprietary software and subscription-based best sites."
16. Learned counsel for the respondent-assessee has pointed out that the aforesaid factual position has not been disputed by the Assessing Officer or by the Commissioner of Income Tax (Appeals). Commissioner of Income Tax (Appeals), in his order, has mentioned the submission of the respondent-assessee that they were engaged in the activity of identification and short listing of candidates and post-processing forwarding their bio-data, etc. to the companies based in USA. For the purpose of forwarding bio-data, software was used and exchange of information took place through e-mails. The respondent-assessee did not hire any employee for themselves but the hiring was undertaken by the foreign companies who took the final call or decision as to whether or not the candidates so identified should be hired or not. The respondent-assessee has filed before us a paper book which was also filed before the Tribunal and it sets out, in detail, the entire process undertaken. Stage one of the process involved sourcing of prospective technically skilled employees by accessing database stored abroad. In the second stage, after filtering data, a list of shortlisted technical candidates was transmitted to overseas clients through the assessee's tracking software called, 'CATS'. The said software was hosted on Mindlance Inc. Service in Hoboken, New Jersey (USA). The assessee was provided with a User ID and password to have secured access to the server using the File Transfer Protocol (FTP). CATS software enabled the assessee to source/identify the qualified candidates from the CATS database. It helped the assessee in tracking the activity of prospective candidates from sourcing till hiring. Online interviewing of candidates was conducted and online technical assessment of the candidates was undertaken. The candidates would then have to undergo online tests through internet websites like 'skillometer.com', on a software licenced by Mindlance Inc., USA for technical screening of candidates. Respondent-assesse accessed the score results for evaluation and recommendation. Thus, the entire exercise involves access to database for shortlisting, testing, and then compiling the data of candidates. In this manner, the data gets filtered, pruned and customized as per the needs and requirements of the client. After this stage, the respondent-assessee uses, 'Mindlance Human Resource Management System' to track the activity of prospective candidates from sourcing till hiring. At this stage, the CATS's résumé database is also updated. The fifth, and the last, stage involves managing the workflow of the candidates using CATS application software.
17. During the course of hearing, it was pointed out that no local advertisements were issued and in the entire selection process, there was no actual physical contact between the assessee and the prospective candidates who might have been interviewed through audio or video calls or by exchange of e-mails.
18. It is clear from the aforesaid discussion, that the respondent-assessee was not providing recruitment services, as are normally and generally undertaken by the hiring agents. In the instant case, the respondent-assessee was using information technology in scanning the data, processing it, conducting online tests for shortlisted candidates, and analysing their results. The assessee would then further process the list, after referring to the activities by tracking prospective candidates from the data sourcing till the date of hiring. The CATS database got regularly updated and revised in the process. In the last stage, there was an outflow of the list of selected candidates. The expression, 'human resource services' was used in the notification and with reference to the words, 'information technology based products or services', the Board was conscious and aware that human resource services can be rendered in India to third party companies, which are stationed abroad. The word, "human" means, 'a man or a woman' and the word "resource", in normal parlance, refers to supply of goods, raw material, etc, which a person can use. When read together, the word, "human resource" would include a large number of services and activities involving humans rendering their services in any business, trade or a profession. It would be incorrect and/or illogical to hold that the process of acquiring and recruiting employees would not be included in the expression, "human resource". Nascom literature includes recruitment, staffing, education and training, pay rolls services and record management under the head, "human resource services". Gary Desser in his work, 'Human Resource Management' has explained the said term as the process of acquiring training, appraising and compensating employees, and attending to their labour relations, health and safety and fairness concerns. Process of acquiring is an integral part of human resource management and not alien or excluded. Cambridge Online Dictionary defines, "human resource" as, 'people, when considered as an asset that is or can be employed and that is useful to a company, organization, etc.' The Oxford Dictionary of English defines the expression, "human resource" as, 'the personnel of a business or organisation regarded as a significant asset in terms of skills and abilities'. Though ethologically we have objection in holding a personnel as an asset, but the dictionary meanings define an "asset" as, 'a useful or valuable thing or person'. It may be acceptable, if it emphasises and represents paramountcy and eminence attached to personnel. Humanising the word in the present context, the term, "human resource" would mean, 'personnel of a business organisation' and the expression, "service" will mean and include anything associated with the personnel of a business organisation, including their selection or recruitment.
19. In view of the aforesaid position, we do not find merit in the submissions made by the appellant-Revenue that the activities in question were not covered under the Notification S.O. 890(E), i.e. human resource service and, therefore, the respondent-assessee was not entitled to benefit under Section 10A of the Act.
20. During the course of hearing before us, learned counsel for the appellant-Revenue had submitted that Revenue has also raised the question of perversity. It was pointed out that in respect of the Bangalore unit, the Assessing Officer had observed that the invoices were raised by the respondent-assessee on 31st March, 2007, i.e. on the last date of the financial year and on the said date itself registration letter had been issued by STPI, Bangalore. Further, the Assessing Officer had observed that the respondent-assessee had not complied with the conditions mentioned in the certificate issued by STPI (see paragraphs 3.4, 3.11 and 3.12 of the grounds of appeal). The aforesaid findings are factual in nature. The respondent-assessee had set up an undertaking at Gurgaon, Haryana on or about 27th July, 2004, which continued to operate till 30th September, 2006. Thereafter, the undertaking was shifted to Bangalore. The return filed for the Assessment Year 2007-08 included income from both the Gurgaon and Bangalore operations, and it was claimed that they were exempt under Section 10A of the Act, as the undertaking shifted. We only record that the issue and question whether the shifting itself would disqualify and negate the claim has not been specifically raised in the grounds of appeal filed by the Revenue or in the questions posed. Nor has any question or issue with regard to alleged violation of the STPI letter, dated 27th October, 2004, raised before us. The respondent-assessee had applied for registration of the Bangalore unit upon shifting the undertaking from Delhi. The application form, dated 23rd January, 2007, has been placed on record and states, "IT enabled services and human resource". The name of the buyer or the client has been given as 'Mindlance Inc.' and date and number of invoice issued by them has been mentioned as dated 30th September, 2006. It is further stated that the export contract and purchase order was already registered with STPI. The approval letter was issued by STPI on 31st March, 2007 and states that STPI were happy to inform that the assessee's case was examined and had been approved under the delegated powers to the Directors of STPI. No doubt, the said letter also mentions and calls for confirmation and execution of an agreement within thirty days and the deposit of money but this was a subsequent act, post approval which stood granted. The conditions were fully complied with and, therefore, would relate to the grant of approval. STPI was also aware that as per the application form, the unit was already undertaking work. The Assessing Officer has recorded and mentioned that the number of employees in Bangalore unit had increased substantially from 11 in the month of August, 2006 to 22 till the month of March, 2007. The respondent-assessee had incurred substantial expenditure on salary and had also installed new computers worth Rs.24,50,000/-. There was a substantial increase in the turnover. Further, we notice that no benefit or advantage was accruing to the respondent-assessee by 'procuring' invoices of Rs. 1.47 crores on 31st March, 2007. If these invoices had been issued in the next year, benefit under Section 10A would still have been available. The Tribunal, in the impugned order, has referred and mentioned that the respondent-assessee had placed on record a list of employees, details of salary paid, a copy of the application made for registration and on the basis of the details, was satisfied that the respondent-assessee on factual basis had undertaken the said activities. It was also noticed that the Revenue had not stated that no such or actually no activities were performed or carried out by the respondent-assessee at Bangalore. It is noticeable that the total business income as declared, of Rs.82,22,953/-, was accepted as the business receipts of the respondent-assessee. This included the amount of Rs. 1.47 crores for invoices raised by Bangalore units and Rs.62.92 lacs by the Gurgaon unit. If we exclude invoices issued by the Bangalore unit of Rs.1.47 crores, then this figure cannot be added or included as the income or receipts. The result could be a loss.
21. It is clear to us that the question of perversity was not framed in the order dated 11th April, 2012 by framing the substantial question of law and we do not think the order passed by the Tribunal in the present case can be treated and regarded as perverse.
22. In view of the aforesaid discussion, the question of law mentioned above is answered in favour of the respondent-assessee and against the appellant-Revenue. The appeal is dismissed. In the facts of the case, there will be no order as to costs.
SONAM 

*In favour of assessee.
†Arising out of order of Tribunal in ML Outsourcing Services (P.) Ltd. v. ITO [2011] 12 taxmann.com 193. 
IT : Where assessee received certain amount from Asian Development Bank for rendering engineering consultancy services, in view of fact that assessee was under a bona fide belief that said amount was exempt from tax in terms of agreement between parties and having regard to obligation of Government to bear tax on behalf of assessee, AO could not pass penalty order under section 271(1)(c) taking a view that amount in question was taxable in assessee's hands
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Section 10(8A), read with section 271(1)(c), of the Income-tax Act, 1961 - Consultant - Assessment year 2005-06 - Assessee was a foreign compay based in Canada - During relevant period, assessee was engaged in providing engineering consultancy services - Assessee received certain amount under a contract with Asian Development Bank (ADB), for providing consultancy service - In return of income, said amount was claimed as exempt from tax - Assessing Officer held that amount received from ADB was not exempt and was added to return income - He also passed penalty order under section 271(1)(c) - Tribunal noted that application for exemption under section 10(8A) was filed by assessee with Additional Secretary, Department of Economic Affairs, Ministry of Finance, Government of India, after filing of return and issue of notice under section 143(2) which showed lack of bona fides on part of assessee - Accordingly, penalty order was confirmed - It was noted that assessee was under bona fide belief that receipt was exempt on basis of agreement entered into between parties and having regard to obligation of Government of India to bear cost of any taxes etc. in India on behalf of assessee - Even otherwise, in return of income itself, assessee had taken care and caution to reveal full material facts relating to money received from ADB - Whether on facts, it was not a fit case for imposition of penalty and, thus, impugned order passed by Tribunal was to be set aside - Held, yes [Paras 9 and 10][In favour of assessee] 
Ved Jain and Pranjal Srivastava, Advs. for the Appellant. Sanjeev Sabharwal, Sr. Adv., Ruchir Bhatia and Ms. Swati Thapa for the Respondent.
ORDER
 
Sanjiv Khanna, J. - M/s Lea International Limited, a non-resident, has filed this appeal under Section 260A of the Income Tax Act, 1961 (Act, for short) against the order of the Income Tax Appellate Tribunal (Tribunal, for short) dated 11th July, 2013 upholding levy of penalty for concealment of income under Section 271(1)(c) of the Act.
2. The appeal in question pertains to Assessment Year 2005-06.
3. The respondent-assessee a foreign company based in Canada was, during the relevant period, engaged in providing engineering consultancy service for design, supervision, transportation, planning and project management in the field of roads and highways, urban development, transportation, planning, water resources and railways.
4. The appellant-assessee had received Rs.2,29,583/- under a contract with Asian Development Bank (ADB), for providing consultancy service. In the return of income, the aforesaid amount was claimed as exempt from tax. We shall be referring to the return of income and the reason as to why the said receipt was claimed to be exempt from tax subsequently. By assessment order dated 15th May, 2007, the Assessing Officer held that Rs.2,29,583/- was not exempt and was added to the return income. Subsequently, notice under Section 271(1)(c) of the Act was issued and penalty was imposed in respect of two additions, including addition of Rs.2,29,583/-,which was claimed to be exempt. The aforesaid order of penalty has been upheld by the Commissioner of Income Tax (Appeals) and by the Tribunal in the impugned order.
5. It is an undisputed position that the agreement between the appellant-assessee and ADB dated 23rd November, 2004 provided as under:—
"Section 12.02. ADB has obtained the confirmation of the Government that:
(a) The Consultant and the personnel shall have the status of experts performing missions for ADB and that they shall be entitled to the privileges, exemptions and immunities conferred upon such experts by the provisions of the Agreement Establishing the Asian Development Bank; and that without limiting the generality of those provisions, the Government confirms that:
	(i)
	 
	except where ADB shall otherwise agree, the Consultant, and the personnel shall be immune from legal process with respect to all acts performed by them in their capacity as Consultants in connection with the Technical Assistance;

	(ii)
	 
	the personnel and their families (if they are not citizens or nationals of the recipient country) shall be exempt from immigration restrictions, alien registration requirements and national service obligations of the recipient country;

	(iii)
	 
	the Consultant and the personnel (if they are not citizens or nationals of the recipient country) may bring into the recipient country reasonable amounts of foreign currency for the purpose of the Technical Assistance and may withdraw from the recipient country similar amounts of foreign currency together with any amounts earned therein by the Consultant and the personnel in connection with the Technical Assistance; and

	(iv)
	 
	the personnel and their families (if they are not citizens or nationals of the recipient country) may bring into the recipient country reasonable amounts of foreign currency for their personal use and may withdrew similar amounts of foreign currency from the recipient country;


(b) The Government shall:
	(i)
	 
	promptly provide the personnel and their families with any entry and exit visas, residence permits, foreign exchange permits and travel documents required for their stay in the recipient country;

	(ii)
	 
	promptly provide the Consultant and the personnel with work permits and other documents necessary to enable them to perform their work on the Technical Assistance; and

	(iii)
	 
	promptly clear through customs any equipment, materials or supplies required for the Technical Assistance, any personal effects and household goods of the personnel and their families.


(c) The Government shall exempt the Consultant and the personnel from, or bear the cost of, any taxes, duties, fees or other impositions levied under the laws and regulations in effect in the territories of the recipient country or of any political subdivision or agency thereof in respect of:
	(i)
	 
	any payments made in connection with the carrying out of the Technical Assistance to the Consultant or the personnel (except where the recipient country has reserved the right to tax its nationals pursuant to Article 58.2 of the Agreement Establishing the Asian Development Bank);

	(ii)
	 
	any equipment, materials and supplies which have been brought into the territories of the recipient country which are to become the property of the Government;

	(iii)
	 
	any equipment, materials and supplies which have been brought into the territories of the recipient country (except by Consultants or personnel who are citizens or nationals of the recipient country) for the purpose of carrying out the Technical Assistance and which will be consumed therein or subsequently withdrawn therefrom; and

	(iv)
	 
	any personal effects of the personnel and their families (if they are not citizens or nationals of the recipient country) which, having been brought into the territories of the recipient country will be consumed therein or subsequently withdrawn therefrom."


6. The agreement records that the Government of India had agreed and affirmed to provide and make available to the consultant, i.e., the appellant-assessee free of charges several facilities, services, equipment, material documents, information etc. Sub-clause (iii) of clause (b), stipulated that the Government shall exempt or bear cost of any taxes, etc. in India.
7. The explanation and the stand of the appellant-assessee was that relying upon the aforesaid clauses, income or receipt of Rs.2,29,583/- was treated as exempt from tax. The aforesaid explanation has been rejected by the Tribunal on the ground that the application for exemption under Section 10(8A) of the Act was filed by the appellant-assessee with the Additional Secretary, Department of Economic Affairs, Ministry of Finance, Government of India, on 20th November, 2006, but the return of income was filed on 29th October, 2005 and notice for scrutiny assessment under Section 143(2) was issued on 25th October, 2006. In other words, the said application under Section 10(8A) dated 20th November, 2006 was filed subsequent and post filing of the return and issue of notice. This showed lack of bona fides on the part of the appellant-assessee.
8. The appellant-assessee has placed on record copy of the letter dated 20th November, 2006, which was filed with the Additional Secretary, Department of Economic Affairs, Ministry of Finance, Government of India. The said letter for the sake of convenience is reproduced below:—
"LEA International Ltd.
Transportation and Management consultant
Consulting Engineers
Dated: 20th November, 2006
To,
The Addl. Secretary,
Department of Economic Affairs,
Ministry of Finance, Government of India, North Block,
New Delhi
Re: Approval u/s 10(8A) of the Income Tax Act, 1961
Sir,
The applicant, M/s Lea International Limited, Canada had entered into an agreement with M/s Asian Development Bank on 23rd November, 2004 for rendering technical consultancy services in relation to "North Eastern Region Urban Development Project". Appendices 4 of the said agreement enlists the Specific assurances of the Government. section 12.02 of the appendix 4 provides that- "The government shall exempt the Consultant and the personnel from, or bear the cost of, any taxed, duties, fees or other impositions levied under the laws and regulations in effect in the territories of the recipient country or of any political subdivision or agency thereof in respect of "(i) any payments made in connection with the carrying out of the Technical Assistance to the Consultant or the personnel (except where the recipient country has reserved the right to tax its nationals pursuant to Article 56.2 of the Agreement 'Establishing the Asian Development Bank); (ii)……..;(iii)………. and (iv)…………;"
The applicant was under bona-fide belief its income is exempt from Indian Income Tax on the basis of section 12.02 of the appendix 4 of the agreement entered into with ADB. Of late, the applicant has been advised by its tax consultant that section 10(8A) of the Income Tax Act, 1961 deals with such income and to be eligible for exemption under this section, the agreement for engagement of the consultant should be approved by your office, being the designated prescribed authority under this section for being eligible for the exemption from the Income Tax Act, 1961. The copy of the agreement with ADB is enclosed herewith for, your kind perusal and record.
In view of the above, we request you to kindly approve the agreement with retrospective effect.
Preyed accordingly,
Your truly,
For Lea International Limited
(Authorised Signatory) 
Encl : As above"
9. We have already quoted above the relevant clauses of the agreement between the appellant-assessee, a non-resident and ADB and the factum that the Government of India had agreed to certain terms and conditions, including the condition relating to payment of taxes. The letter dated 20th November, 2006 no doubt was written after filing of the return and post issue of notice under Section 143(2), but it records that the appellant-assessee was under the bona fide belief that the receipt was exempt on the basis of Section 12.02 of the appendix 4 of the agreement between them and ADB, referring to the obligation of the Government of India. Subsequently, on the advice given by the tax consultants, the application under Section 10(8A) was being moved. The letter clearly stated the reason and cause why the application was moved on 20th November, 2006 and not earlier. The appellant-assessee had given an intelligible and cogent explanation in this regard, which was not considered and examined or even noticed by the Tribunal. The surrounding and attending circumstances indicate and establish that the said explanation was genuine and correct. In this connection, we may notice that in the return of income itself, the appellant-assessee had taken care and caution to reveal and state full and material facts. In the computation of assessable income, the appellant-assessee had specifically disclosed that consultancy fee of Rs.2,29,583/- had been treated as exempt under the Act and a specific note 3.2 in schedule 8 of the balance sheet was recorded. The said note reads as under:—
"3.2 Consultancy/Technical fees includes Rs.112,55,025 in respect of contract TA 4348-IND North Eastern Region Urban Development Project, wherein it is provided in the agreement that income resulting from this project is exempt with reference to the provisions of the agreement establishing the Asian Development Bank (The Charter), the firm and each of its consultants is an expert performing a mission for the ADB and as such is entitled to the immunities, privileges, and exemptions set forth in article 55 & 56 of the charter. The related expenses of Rs.110,25,445 have been included under respective heads of expenditure. Resultant net profit of Rs.229,583 has been claimed as exempt under the Income Tax Act, 1961."
10. The said note does not refer to Section 10(8A), but refers to the agreement and the stance and stand of the appellant-assessee. This clearly shows that the subsequent application dated 20th November, 2006 was pursuant to the legal advice, but earlier the receipt in question was claimed as exempt in view of the terms and conditions set out in the agreement between the appellant-assessee and the ADB. The said stand was thus specifically mentioned in note 3.2. Looked from this light, it is apparent that the issue involved interpretation of the agreement between the appellant-assessee and ADB. The assessee had taken due care and caution to mention all relevant facts in the return of income without any attempt to conceal or withhold information or details. No reference was made to Section 10(8A) of the Act in the said notes. May be the appellant-assessee was wrong in his understanding of law and wrong legal advice was given to him, but this does not mean or shows that the appellant-assessee had not acted bond fidely in view of the aforesaid factual matrix. The Tribunal has also recorded that the application filed on 20th November, 2006 has not been disposed of, which also means that the application had not been rejected. Whatever be the situation, we do not think it is a fit case for imposition of penalty under Section 271(1)(c) of the Act and as the appellant-assessee had been able to explain the reason and cause why the said income was claimed as exempt and the said reason and cause was bona fide and it cannot be a case of the Revenue that all material facts and particulars were not placed before the Assessing Officer.
11. The question of law is accordingly answered in favour of the appellant-assessee and against the respondent-Revenue. The appeal is disposed of. No costs.
Sunil 

*In favour of assessee.
†Arising out of the order of Tribunal, dated 11-7-2013. 
IT : Expenditure incurred in disseminating information on modern techniques of agriculture through employed technicians in Agricultural Demonstration Park was eligible for deduction under section 35C
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Section 35C of the Income-tax Act, 1961 - Agricultural development allowance (Agriculture Demonstration Park) - Assessment year 1994-95 - Whether expenditure incurred in disseminating information on modern techniques of agriculture through employed technicians in Agricultural Demonstration Park was eligible for deduction under section 35C; expenses incurred so as to provide service of technicians and their salary and travelling expenses would definitely be entitled to deduction - Held, yes [Para 8] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee company was in the business of manufacturing pharmaceuticals, tonics, etc. A deduction was claimed in terms of section 35C. The basis for the same was that the assessee was disseminating information and that was in relation to its operations and activities undertaken at the Agricultural Demonstration park at Bilaspur.

	■ 
	 
	The Assessing Officer held that a careful reading of this provision would indicate that the language of the section speaks of allowances on dissemination of information and service and facilities to cultivators but it is difficult to estimate the expenditure relating to such activities. The expenditure incurred on payment of salary, etc., might be incidental to carrying on this type of business but not directly attributable to the supply of information. Further, the assessee was not required to supply the information every year to the same cultivators. Once the cultivator got benefits of the facilities, any further expenditure incurred by the assessee on the same could not be allowed. Therefore, the weighted deduction under section 35C was disallowed.

	■ 
	 
	On appeal, the Commissioner (Appeals) concluded that the expenditure on dissemination of information related to salaries and travelling expenses of technicians. The technicians were stated to be employed specifically for this purpose and particularly to educate the cultivators on the modern methods of cultivation. However, the assessee had not shown as to how this expenditure had been linked with dissemination of information as required under section 35C. The impugned expenditure was allowed in assessment year 1973-74 by the predecessor. Therefore, when the matter was sent back to the Assessing Officer for the consideration of the deduction pertaining to dissemination of information, following that course, with regard to the expenditure on agricultural demonstration park at Bilaspur, the Income Tax Officer was directed to allow weighted deduction.

	■ 
	 
	On second appeal, the Tribunal, following the assessee's own case for earlier assessment years, upheld the order passed by the Commissioner (Appeals).

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The expenditure or deduction in this case is referred to by the Assessing Officer and it is of dissemination of information on modern techniques. In his opinion, the employment of technicians by the company specifically for the purposes of educating the cultivators on modern method coupled with printing of pamphlets and distributing them is clear but the assessee urges that the entire expenditure on salary etc. is eligible for weighted deduction. That is on the ground that the agricultural technicians actually take part in the field during cultivation and help the farmer to employ correct method of cultivation. The language of the section has been referred to and the Assessing Officer holds that the expenditure on payment of salary etc. may be incidental to carrying on this type of business but not directly attributable to the supply of information or services or facilities. Further, there is no continuity in the dissemination of such information. [Para 7]

	■ 
	 
	What section 35C contemplates is agricultural development allowance. Any company is engaged in the manufacture or processing of any article or thing which is made form, or uses in such manufacture or processing as raw material, any product of agriculture, animal husbandry, or diary or poultry farming, and has incurred after the date specified in clause (a) of sub-section 1 of section 35C, whether directly or through an association or body which has been approved for the purposes of this section by the prescribed authority, any expenditure in the provision of any goods, services or facilities specified in clause (b) to a person and not being a person referred to in section 40A(2)(b) who is a cultivator, grower or producer of such product in India, then, the company shall, subject to the provisions of the section 35C, be allowed the deduction of a sum equal to one and one-fifth times the amount of such expenditure incurred during the previous year. Clause (b) refers to the goods, services or facilities and the instant issue concerned with sub-clause (ii) dissemination of information on, or demonstration of, modern techniques or methods of agriculture, animal husbandry, or diary or poultry farming, or advice on such techniques or methods. Since the expenditure that is incurred in the present case and in relation to the development agricultural park at Bilaspur is for dissemination of information or demonstration of modern techniques or methods of agriculture that the company uses in manufacture of its product as raw material and which is a product of agriculture, it was entitled to the deduction that it claimed. In other words, the company was entitled to the weighted deduction as it satisfied the requirement both in clauses (a) and (b) of sub-section 1 of section 35C. The Tribunal was right in holding that dissemination of information or demonstration of modern techniques or methods of agriculture does not require any elaborate or detailed effort. The dissemination of information and the method or modes utilized in this case fall within the clause. That is a way of dissemination of information and through the employed technicians. Further, the expenses incurred so as to provide service of technicians and their salary and travelling expenses would definitely entitled to deduction within the sub-clause as they demonstrated modern techniques to the cultivators. In such circumstances, the Tribunal has rightly answered the question in favour of the assessee and against the revenue. It did not commit any error of law apparent on the face of the record in upholding the order of the Commissioner. [Para 8]

	■ 
	 
	The exercise undertaken by the Tribunal and for prior assessment years and the concerned year, therefore, does not raise any question of law and which requires opinion and answer by this Court. In fact, the Tribunal has taken a possible view on a plain reading of the provision. The expenditure incurred on agriculture demonstration park at Bilaspur, thus, falls within the relevant statutory provision and its sub-section and sub-clause. The deduction under section 35C was rightly claimed and granted. [Para 9]


Suresh Kumar  for the Applicant. J.D. Mistry, Senior Counsel  for the Respondent.
ORDER
 
1. This Reference under section 35 C of the Income Tax Act, 1961, is at the instance of the revenue. The assessment year is 1994-95. The only question which has been referred for opinion of this Court reads as under:—
"Whether on the facts and in the circumstances of the case, the Tribunal was justified in law in allowing assessee's claim to grant weighted deduction u/s 35 C in respect of expenditure incurred on agricultural demonstration park at Bilaspur?"
2. The assessee company filed its return of income declaring total income of Rs.43,81,456/-. It is accompanied by other requisite details. The assessee company is in the business of manufacturing pharmaceuticals, tonics etc. The only issue from which this Reference arises is of a deduction claimed in terms of section 35C of the Income Tax Act, 1961. The basis for the same is that the assessee is disseminating information and that is in relation to its operations and activities undertaken at the Agricultural Demonstration park at Bilaspur. The Assessing Officer held that a careful reading of this provision would indicate that the language of the section speaks of allowances on dissemination of information and service and facilities to cultivators but it is difficult to estimate the expenditure relating to such activities. The expenditure incurred on payment of salary etc., may be, incidental to carrying on this type of business but not directly attributable to the supply of information. Further, the assessee is not required to supply the information every year to the same cultivators. Once the cultivator gets benefits of the facilities, any further expenditure incurred by the assessee on the same cannot be allowed. Therefore, the weighted deduction under section 35C of the Act was disallowed.
3. The order of the Assessing Officer/Income Tax Officer to this effect was challenged before the Commissioner of Income Tax and the Commissioner of Income Tax has on the basis of the materials produced, concluded that the expenditure on dissemination of information related to salaries and travelling expenses of technicians. The technicians were stated to be employed specifically for this purpose and particularly to educate the cultivators on the modern methods of cultivation. However, the assessee has not shown as to how this expenditure has been linked with dissemination of information as required under section 35C of the Income Tax Act. The expenditure on agricultural demonstration park at Bilaspur was allowed in assessment year 1973-74 by the predecessor. Therefore, when the matter was sent back to the Assessing Officer for the consideration of the deduction pertaining to dissemination of information, following that course, with regard to the expenditure on agricultural demonstration park at Bilaspur, the Income Tax Officer was directed to allow weighted deduction for assessment year 1974-75.
4. The matter was carried by the revenue in appeal to the Income Tax Appellate Tribunal. We are only concerned with the deduction in respect of the agricultural demonstration park at Bilaspur. The Tribunal held that in the assessee's own case, an order was passed by it for assessment years 1970-71, 1972-73 in Income Tax Appeal No.1847/(Bom)/1982. That order was passed by the Tribunal on 30th April, 1986. It follows that order for the assessment year in question and upholds the order passed by the Commissioner of Income Tax (Appeals). The revenue's appeal was dismissed. This order of the Tribunal is dated 18th February, 1991.
5. On the earlier occasion, we enquired from Mr. Suresh Kumar appearing on behalf of the revenue, as to whether, the revenue has taken any steps to challenge the order passed in the assessee's own case for assessment year 1970-71 and 1972-73. His attention was invited to the discussion in the Tribunal's order on this question/issue. We were informed that a Reference was filed in this Court and it has been disposed of. On the registration number of the Reference provided by Mr. Suresh Kumar, we called for the files from the Registry but we do not find that the Reference that is referred to by Mr. Suresh Kumar pertains to this question. In such circumstances, we proceed on the footing that the Tribunal's findings and conclusions on this very issue pertaining to assessment years 1970-71, 1972-73 and 1973-74 have not been questioned by the revenue any further.
6. Apart therefrom, Mr. Mistry, learned senior counsel, appearing on behalf of the respondent, invited our attention to section 35C(1)(b) of the Income Tax Act, 1961. Mr. Mistry submits that the goods, services or facilities referred to in clause (a)(i) of section 35C, inter alia, referred to dissemination of information on, or demonstration of, modern techniques or methods of agriculture, animal husbandry, or diary or poultry farming, or advice on such techniques or methods. Mr. Mistry, therefore, submits that the view taken by the Tribunal in the prior assessment years is in consonance with the language of the section and which does not require for its application anything beyond what has been stated therein. It is not necessary that a research work must be read into this provision but can be so read and inferred from the language of clause (ii) of sub-clause (b) of sub-section (1) of section 35C of the Act.
7. With the assistance of Mr. Suresh Kumar and Mr. Mistry, we have perused the paper book in this Reference and the order passed by the Tribunal in the case of the same assessee for the assessment years prior to one under question. The expenditure or deduction in this case is referred to by the Assessing Officer and it is of dissemination of information on modern techniques. In his opinion, the employment of technicians by the company specifically for the purposes of educating the cultivators on modern method coupled with printing of pamphlets and distributing them is clear but the assessee urges that the entire expenditure on salary etc. is eligible for weighted deduction. That is on the ground that the agricultural technicians actually take part in the field during cultivation and help the farmer to employ correct method of cultivation. The language of the section has been referred to and the Assessing Officer holds that the expenditure on payment of salary etc. may be incidental to carrying on this type of business but not directly attributable to the supply of information or services or facilities. Further, there is no continuity in the dissemination of such information.
8. What section 35C contemplates is agricultural development allowance. Any company is engaged in the manufacture or processing of any article or thing which is made form, or uses in such manufacture or processing as raw material, any product of agriculture, animal husbandry, or diary or poultry farming, and has incurred after the date specified in clause (a) of sub-section 1 of section 35C, whether directly or through an association or body which has been approved for the purposes of this section by the prescribed authority, any expenditure in the provision of any goods, services or facilities specified in clause (b) to a person and not being a person referred to in section 40A(2)(b) who is a cultivator, grower or producer of such product in India, then, the company shall, subject to the provisions of the section 35C, be allowed the deduction of a sum equal to one and one-fifth times the amount of such expenditure incurred during the previous year. Clause (b) refers to the goods, services or facilities and we are concerned with sub-clause (ii) dissemination of information on, or demonstration of, modern techniques or methods of agriculture, animal husbandry, or diary or poultry forming, or advice on such techniques or methods. Since the expenditure that is incurred in the present case and in relation to the development agricultural park at Bilaspur is for dissemination of information or demonstration of modern techniques or methods of agriculture that the company uses in manufacture of its product as raw material and which is a product of agriculture, that we are of the opinion that it was entitled to the deduction that it claimed. In other words, the company was entitled to the weighted deduction as it satisfied the requirement both in clause (a) and (b) of sub-section 1 of section 35C. The Tribunal was right in holding that dissemination of information or demonstration of modern techniques or methods of agriculture does not require any elaborate or detailed effort. The dissemination of information and by the method or modes utilized in this case fall within the clause. That is a way of dissemination of information and through the employed technicians. Further, the expenses incurred so as to provide service of technicians and their salary and travelling expenses would definitely fall within the sub-clause as they demonstrated modern techniques to the cultivators. In such circumstances, we are of the view that the Tribunal has rightly answered the question in favour of the assessee and against the revenue. It did not commit any error of law apparent on the face of the record in upholding the order of the Commissioner.
9. The exercise undertaken by the Tribunal and for prior assessment years and the concerned year, therefore, does not raise any question of law and which requires opinion and answer by this Court. In fact, the Tribunal has taken a possible view on a plain reading of the provision. The expenditure incurred on agriculture demonstration park at Bilaspur, thus, falls within the relevant statutory provision and its sub-section and sub-clause. The deduction under section 35C was rightly claimed and granted. The question that is referred, therefore, is required to be answered in the aforementioned terms, namely, against the revenue and in favour of the assessee. The Reference is, accordingly, disposed off. No costs.
SB 

*In favour of assessee.
IT : Where survey did not result in recovery of any specific amount and figures were arrived at by way of presumptive computation, there being no intention to evade tax, no penalty was to be levied under section 271(1)(c)
■■■
[2015] 53 taxmann.com 226 (Andhra Pradesh) 
HIGH COURT OF ANDHRA PRADESH
M.A. Quddus
v.
Income-tax Officer*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
I.T.T.A. NO. 92 OF 2003†
SEPTEMBER  3, 2014 
Section 271(1)(c) of the Income-tax Act, 1961 - Penalty - For concealment of income (Surrender of income) - Assessment years 1986-87 and 1987-88 - Assessee was running a small private school - During survey operation, it was opined that certain amounts were not accounted for by assessee - However, survey did not result in recovery of any specific amount as such and figures were arrived at by taking into account number of students and prescribed fee even without noticing that in several cases, there would be default in payment of fee and social obligation of management of school to poor students and other important persons - It was not even alleged that assessee had any intention to evade tax or to defraud revenue - Whether, there was no justification to levy penalty under section 271(1)(c) on assessees - Held, yes [Para 6] [In favour of assessee] 
P.C. Yadav  for the Appellant. S.R. Ashok  for the Respondent. 
JUDGMENT
 
L. Narasimha Reddy, J. - This appeal is preferred against the order, dated 24.01.2003 passed by the Hyderabad Bench B of Income Tax Appellate Tribunal in I.T.A.No.1863/Hyd/1994 covering the assessment years 1986-87 and 1987-88.
2. The appellant is an assessee under the Income Tax Act (for short the Act). He established a small private school and was running it. His income was assessed to tax for the two years referred to above. A search operation under Section 133A of the Act was conducted. It was noticed that sums of Rs.46,530/- and 48,380/- for the two years referred to above were not accounted for. The said amounts were added to his income and separate orders of assessment were passed. Though in the appeal preferred by the appellant before the Commissioner (Appeals) was allowed and relief was granted, the Department carried the matter in further appeal to the Tribunal and the order of assessment was upheld. Accordingly, the appellant paid the tax on the amounts added to his income, as a result of the survey.
2.1 The respondent initiated proceedings under Section 271 (1) (c) of the Act against the appellant, proposing to levy penalty. The appellant stated that though he admitted to the figures referred to above, they are only the result of calculations, and at any rate, he has already been subjected to tax on such amount. The respondent passed orders levying penalty of Rs.20,000/- each for the two assessment years. The appellant moved the Commissioner (Appeals). Through order, dated 07.09.1994, the Commissioner allowed the appeals and has set aside the orders levying penalty. The Department filed I.T.A.Nos.1862 and 1863/Hyd/1994. The same was allowed by the Tribunal. However, a direction was issued to the Assessing Officer to levy minimum penalty. Hence, this appeal under Section 260A of the Act.
3. Heard the learned counsel for the appellant and the learned Senior Standing Counsel for the respondent.
4. The appellant is not a businessman nor has he been maintaining books of account. A small school was being run by him. The maintenance of accounts was so casual and imperfect, that hardly any details of exact amount received towards fees and amount paid towards salaries were available. The record discloses that the appellant himself was so anxious to pay the tax and that when in a particular year, the income was below the minimum levels, he added some amounts and filed returns.
5. The survey did not result in recovery of any specific amount as such. The record discloses that the appellant was subjected to such an extensive grilling that as many as 50 questions were put to him and the deposition itself runs to about 10 typed pages. Ultimately, the figures were arrived at, by taking into account, the number of students and the prescribed fee. It was not even noticed that in several cases, there will be default in payment of fee and the managements of the schools have to discharge their social obligation, be it to poor students or to other important persons in the locality.
6. Whatever may have been the justification in adding the figures so arrived at, to the income of the appellant, we find that there was no justification to initiate the proceedings under Section 271 (1) (c) of the Act. We agree with the reasons furnished by the Commissioner and find that the Tribunal proceeded on hyper- technicalities. Many a time, an assessee would admit or even disclose certain amounts with a view to purchase peace. Such steps may result in bringing the corresponding amount to tax, but cannot be permitted to expose the assessee to penalty. It was not even alleged that the appellant had any intention to evade tax or to defraud the Revenue.
7. In the facts of the case, we find that there was no basis to levy penalty, and accordingly, allow the appeal. There shall be no order as to costs.
8. Miscellaneous petitions, if any, filed in this appeal shall also stand disposed of.
VARSHA 

*In favour of assessee.
†Arising out of order of ITAT in IT Appeal No. 1863 (Hyd.) of 1994, dated 24-1-2003. 
IT: In absence of declaration of agricultural income from land, land sold could not be treated as agricultural land
■■■
[2014] 52 taxmann.com 327 (Kerala) 
HIGH COURT OF KERALA
Kunhaysu
v.
Commissioner of Income-tax, Central Circle, Calicut*
ANTONY DOMINIC AND DAMA SESHADRI NAIDU, JJ. 
IT APPEAL NOS. 94 TO 98 & 100 TO 103, 107 TO 109 
112 TO 120, 122 TO 124, 126, 128 TO 130, 143 & 144 OF 2014†
SEPTEMBER  3, 2014 
Section 2(14) of the Income-tax Act, 1961 - Capital gains - Capital asset (Agricultural land) - Assessment years 2008-09 and 2009-10 - Assessees claimed exemption of capital gains arising on sale of land on ground that said land was an agricultural land - It was observed that none of assessees had declared any agricultural income in their return - Said land was also described by assessees in conveyance deed as stadium land - Further immediately after land was handed over to purchaser, he constructed a commercial complex on said land - Whether in absence of documentary proof produced by assessees same would not be treated as agricultural and therefore, capital gain tax was to be leviable - Held, yes [para 13][In favour of revenue] 
FACTS
 
	■ 
	 
	The assessees were joint owners of a plot of land and they sold it to one 'A', who constructed on it a commercial complex by name 'STC'. Subsequently, the department carried out search and seizure operations in the case of 'STC', during the course of which, sale agreement entered into between the assessees and 'A' for the sale of said property was seized. 

	■ 
	 
	The Assessing Officer initiated proceedings against the assessees under section 153C and accordingly notices were issued and the assessees filed returns of income, claiming exemption of capital gains arising on sale of the land on the ground that the land was an agricultural land. This contention was rejected and by the Assessing Officer and he computed the long-term capital gain.

	■ 
	 
	The Commissioner (Appeals) held that the land sold by the assessees was not agricultural lands and therefore constitute 'capital asset' in terms of section 2(14).

	■ 
	 
	On appeal, the Tribunal upheld said order of the Commissioner (Appeals).

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Admittedly, none of the assessees had declared any agricultural income even in the returns filed after the date of search. The assessees could not prove the existence of any coconut trees or cashew plants nor could they show any proof that they carried on agricultural activities in the land in question. It is also their own case that the land in question was used for conducting football tournament and they themselves described the land in the conveyance deed as stadium land. In addition to all these, the land was located very near to the bus stand. Immediately after the land was handed over to the purchaser, he constructed a commercial complex in that land. [Para 12]

	■ 
	 
	All these facts, coupled with the absence of documentary proof produced by the assessees proving to the contrary, show that the conclusion of the lower authorities that the land in question was not an agricultural land cannot be held illegal. Appeals fail and are dismissed. [Para 13]


CASES REFERRED TO
 
CIT v. Siddharth J. Desai [1983] 139 ITR 628/[1982] 10 Taxman 1 (Guj.) (para 10), Rasiklal Chimanlal Nagri v. CWT [1965] 56 ITR 608 (Guj.) (para 11) and CWT v. Officer-in-Charge (Court of Wards) [1976] 105 ITR 133 (SC) (para 11).
T.N. Seetharaman and S. Arun Raj for the Appellant. Jose Joseph and P.K.R. Menon for the Respondent.
JUDGMENT
 
Antony Dominic, J. - These appeals filed by the assessees are directed against the order of the Income Tax Appellate Tribunal, Cochin Bench in ITA No.184/Coch/2012 and connected cases, which in turn were directed against the orders of the Commissioner of Income Tax (Appeals) - I, Kochi arising out of the assessment orders passed for the assessment years 2008-2009 and 2009-10.
2. The appellants were joint owners of a plot of land having an extent of 222.93 cents in R.S.No.45/3 of Kottakkal Amsom Desom and they sold it to Sri.Abdu Haji, who constructed on it a commercial complex by name "Smart Trade City". Subsequently, on 9/7/2008, the Department carried out search and seizure operations in the case of M/s.Smart Trade City, during the course of which, sale agreement dated 13/1/2006 entered into between the appellants and Sri.Abdu Haji for the sale of the property mentioned above was seized. The agreement revealed that the property was agreed to be sold at a sale consideration of Rs.3,27,500/- per cent and the aggregate sale consideration worked out Rs.7,30,09,575/- which was to be paid within 1-1½ years after measurement of the property. However, in the sale deeds that were executed in respect of the property, the sale consideration declared was only Rs.99,95,000/-.
3. In view of the above, the assessing officer initiated proceedings against the assessees under Section 153C of the Act and accordingly notices were issued and the assessees filed returns of income, claiming exemption of capital gains arising on sale of the land on the ground that the land is an agricultural land. This contention was rejected and adopting Rs.3,27,500/- per cent as the sale consideration, the assessing officer computed the long term capital gain. For this purpose, the assessing officer adopted the market value as on 01/04/1981 as the cost of land which was determined at Rs.100/-per cent. Accordingly, long term capital gain was computed at Rs.7,28,86,741/- and this was allocated among the assessees in proportion to the rights held by them and was assessed in the assessment year 2008-09.
4. The Assessing Officer also found that the assessees have sold two more plots of land comprised in Sy.Nos.45/3 and 158/16 having an extent of 32.19 cents and 16.17 cents. The property having an extent of 32.19 cents was sold to Sri.Saidalavi, Sri.Ashraf and Sri.Moideenkutty as per sale deed No.1917/2008 dated 16/5/2008 for a total sale consideration of Rs.6,50,000/-. The plot having an extent of 16.17 cents was sold to Sri.Abdu Haji, Sri.Abdul Khader and Sri.Ummer Haji vide sale deed No.1933/2008 dated 12/5/2008 for a total consideration of Rs.8,95,000/-. On the finding that these properties were located adjacent to 222.93 cents mentioned above, in the case of these properties also, the assessing officer adopted Rs.3,27,500/- per cent as the sale consideration and on that basis, the long term capital gain was computed in the assessment year 2009-10. Here also, the contention that the properties were agricultural land was rejected and capital gain was allocated in the hands of the assessees in proportion to the shares held by them.
5. All the assessees challenged the assessment orders by filing appeals before the Commissioner of Income Tax (Appeals). The CIT(A) held that the land sold by the assessees are not agricultural lands and therefore constitute "capital asset" in terms of Section 2 (14) of the Act. The CIT(A) found that the assesses received the sale consideration in instalments falling in the financial years relating to the assessment years 2006-07 to 2009-10 and accordingly took the view that the transfer has to be considered as having taken place in the assessment years 2006-07 to 2009-10 in proportion to the amount of sale consideration received in those years.
6. The CIT(A) also found that the assessees have sold 18.98 cents of land vide document No.614/2008 dated 13/2/2008 to Sri.Moideen Haji for a total consideration of Rs.4,80,000/-. Since the assessing officer did not assess the capital gain arising from this transaction, the appellate authority sent enhancement proposal to the assessees, proposing to adopt the sale consideration at Rs.3,27,500/-per cent. Rejecting the plea of the assessees that the sale transaction had been completed much earlier and that the registration was done much later, the appellate authority directed the assessing officer to assess the capital gain in respect of this plot of land adopting Rs.3,27,500/- as the sale consideration.
7. In the appeals filed for the assessment years 2009-10, the assessees contended that the assessing officer erred in assessing the capital gain in respect of 16.17 cents of land on the ground that the said land formed part of 222.93 cents mentioned above. This was accepted by the appellate authority but however the appellate authority confirmed the action of the assessing officer in adopting Rs.3,27,500/- per cent as the sale consideration in respect of 32.19 cents of land. Before the First Appellate Authority the assessees also disputed the adoption of Rs.100/- per cent as the market value as on 01/4/1981. However, the First Appellate Authority found that this determination was on the basis of the information collected about the comparative sale from the Sub Registrar's Office and also for the reason that the assesses did not furnish any other evidence to contradict the value determined, the First Appellate Authority upheld the rate of Rs.100/- per cent determined by the Assessing Officer as the market value as on 01/4/1981.
8. Aggrieved by the orders of the assessing authority as confirmed by the appellate authority, the appeals were filed before the Appellate Tribunal which partly allowed the appeals by its impugned order. It is in these circumstances, the appellants have filed these appeals raising the following questions of law for consideration.
	'1.
	 
	"Whether, on the facts and in the circumstances of the case, the Tribunal is right in law in holding that the lands at Kottakkal sold by the appellant fall within the meaning of "Capital asset" as defined under section 2(14) and the profit arising on sale thereof is exigible to tax u/s 45 of the Income Tax Act, 1961?"

	2.
	 
	"Whether, on the facts and in the circumstances of the case, the Tribunal's view regarding the nature of the impugned lands as non agricultural being contrary to the evidence in the form of Certificates issued by responsible local officials of the Government of Kerala viz., Agricultural Officer, Kottakkal, Village Officer, Kottakkal and the Additional Tahsildar, Tirur and without the assessing authority bringing in any evidence/material in rebuttal is sustainable in law?"

	3.
	 
	"Whether, on the facts and in the circumstances of the case, the Tribunal's view regarding the nature of the land as non-agricultural is consistent with its finding that the transfer of the impugned land (measuring 222.93 cents) took place in January, 2006, the date for determination as to whether the impugned land was agricultural or not and is correct in law?"

	4.
	 
	"Whether on the facts and in the circumstances of the case, the Tribunal was right in law in inferring that the use of a portion of the land (50 cents out of 222.93 cents) temporarily for a non-agricultural purpose alters the character of the entire land from agricultural to non-agricultural to render it liable for capital gains tax on its sale?"'


9. Before this Court, the only contention urged was that the finding that the land was not an agricultural land is incorrect and against the evidence on record. Answer to this question would determine whether the computation of long term capital gain and the consequent assessment of tax was legal or not. Therefore, we shall examine whether the finding of the lower authorities on this aspect was legal or not.
10. A reading of the orders passed itself would shows that the appellate authority applied the tests laid down by the Gujarat High Court in CIT v. Siddharth J Desai [1983] 139 ITR 628/[1982] 10 Taxman 1 to determine whether the land is an agricultural land or not. Each of the tests laid down by the Gujarat High Court were applied and appreciating the evidence available before it, including the certificates of the Agricultural Officer, Village Officer, Additional Tahsildar and other documents, the assessing officer and the first appellate authority came to the conclusion that the land in question is not an agricultural land. Having considered these factual findings, which was confirmed by the Tribunal, we do not find any reason to hold the conclusions to be incorrect.
11. In so far as the certificates produced by the assesses before the first appellate authority, which are also referred to in the Tribunal's order are concerned, copies of these certificates were produced before us for our perusal also. We have gone through these certificates and in our view, these documents were totally insufficient to conclusively prove that the land in question was an agricultural land at the time of the sale. The first appellate authority also has examined whether the character of the land sold is as an agricultural land or not. This question has been again examined in the context of the facts which are laid down by the Gujarat High Court in Rasiklal Chimanlal Nagri v. CWT [1965] 56 ITR 608. Accordingly, the situation of the land and its surroundings, physical characteristics of the land, the intention of the owner as gathered from the relevant circumstances, environment and situation of land, the previous, present and future use to which the land is put and the intention of the assessees at the time of sale were also appreciated by the lower authorities. Proceeding further, the question was again examined in the light of the judgment of the Apex Court in CWT v. Officer-in-Charge (Court of Wards) [1976] 105 ITR 133 and considering the condition of the land and the intention of the owners and such other tests also, the lower authorities have concluded that the land is not an agricultural land. Therefore, in the absence of any satisfactory evidence produced by the assessees to hold that the land in question was an agricultural land, the finding of the lower authorities cannot be disturbed.
12. Admittedly, none of the assesses had declared any agricultural income even in the returns filed after the date of search and even though the assesses had admitted that the possession of the land was given in January, 2006, for the subsequent years also they showed agricultural income. This showed that the cash flow statements were without any basis. The assessees could not prove the existence of any coconut trees or cashew plants nor could they show any proof that they carried on agricultural activities in the land in question. It is also their own case that the land in question was used for conducting football tournament and they themselves described the land in the conveyance deed as stadium land. In addition to all these, the land was located very near to the Kottakkal Bus stand. Immediately after the land was handed over to the purchaser, he constructed a commercial complex in that land.
13. All these facts, coupled with the absence of documentary proof produced by the assessees proving to the contrary, show that the conclusion of the lower authorities that the land in question was not an agricultural land cannot be held illegal. In such circumstances, in our view, these cases do not involve any question of law to be considered by this Court.
Appeals fail and are dismissed.
PAMPA 

*In favour of revenue.
†Arising out of order of Tribunal in IT Appeal No. 184 (Coch) of 2012. 
IT/ILT: Where assessee had given a foreign currency loan to subsidiary located in USA, domestic prime lending rate would have no applicability and international rate being LIBOR rate would be appropriate in this case
■■■
[2014] 51 taxmann.com 405 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'K'
Tricom India Ltd.
v.
Income-tax Officer 8(3)(3)*
I.P. BANSAL, JUDICIAL MEMBER 
AND SANJAY ARORA, ACCOUNTANT MEMBER 
IT APPEAL NOS. 70 & 322 (MUM.) OF 2014 
CO NO. 27 (MUM.) OF 2014
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  3, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparable and adjustments/Interest)- Assessment year 2008-09 - Whether where assessee had given a foreign currency loan to subsidiary located in USA, domestic prime lending rate would have no applicability and international rate being LIBOR rate would be appropriate in this case - Held, yes [Para 5][In favour of revenue] 
Circulars and Notifications: RBI Circular No. 60, dated 31-3-2004 & Circular No. 5 dated 1-8-2005
CASE REVIEW
 
Tricom India Ltd. v. ITO [IT Appeal No. 4316 of 2009 for assessment year 2006-07] (Para 5) followed.
Ankit Verendra Sudha Shah  for the Appellant. Sanjiv Jain  for the Respondent. 
ORDER
 
Per Bench - These are cross appeals and assessee has also filed Cross Objection. All of them are directed against order passed by Ld. CIT(A)-15, Mumbai dated 07.10.2013 for assessment year 2008-09. Grounds of appeal in both the appeals and Cross Objection read as under:
Grounds of Assessee's Appeal: 
GROUND I
1. On facts and circumstances of the case and in law, the Learned Commissioner of Income-tax (Appeals)-15, Mumbai ['CIT(A)'] erred in upholding the order of the Income-tax Officer 8(3)(3), Mumbai ('the AO') to disallow the deduction under Section 10B of the Income-tax Act, 1961 ('the Act') on interest income of Rs. 3,47,77,584/- of the Appellant Company so received from fixed deposits with banks and other entities.
2. He failed to appreciate and ought to have held that
Section 1OB(1) read with Section 1OB(4) of the Act specifically provides for deduction from the total income of an assessee of the profits and gains 'derived by' the export oriented undertaking in the previous year, which implies that any income received by the undertaking shall be entitled for deduction under Section 1OB of the Act;
ii. That the expression 'derived by' used in Section 1OB of the Act implies that the said undertaking should be recipient of said profit and gains as against the expression 'derived from' the undertaking, which means that the profit and gains should have direct source from the activities of the said undertaking to become eligible for the deduction;
iii. the decisions in Appellant's own case for earlier AYs including other legal precedents so sought to be relied to hold this ground against the Appellant Company have failed to appreciate that either the said decisions have been delivered in context of provisions other than Section 1O of the Act which have used the expression 'derived from' as against 'derived by' in Section 1OB and/or in case if some of the decision so relied which have considered provisions using expression similar to Section 1OB have either been set aside by the Apex Court or aforesaid averments have not been relied and/or considered by them;
iv. It is an undisputed fact which has been accepted by the Respondent over the years, that interest income as derived from fixed deposit with banks and other entities have been received and utilized in the business of said undertaking as the Appellant Company is 100% export oriented undertaking; which otherwise substantiates the eligibility of the said interest income for deduction under Section 1OB of the Act; and
v. Unlike deduction under Chapter VI-A of the Act, Section 1OB does not provide for provisions that income derived from profits and gains of eligible business should be considered as the only source of income for the purpose of deduction. The absence of such provisions under Section 1OB corroborates the intention of the Legislature to provide for deduction on other income viz, interest income in the present case which is received by the business of undertaking for deduction under Section 1OB of the Act.
3. In view of above averments, the Appellant therefore humbly prays before your Honour's to kindly direct the AO to allow deduction of Section 1OB on the aforesaid impugned interest income received by the business of the undertaking
Ground II
1. On facts and circumstances of the case and in law, the Ld. CIT(A) erred in upholding the order of the AO to assess the aforesaid impugned interest income of Rs. 3,47,77,584/- under the head 'Income from Other Sources'
2. He failed to appreciate and ought to have held that
i. the Appellant Company had been consistently offering the aforesaid incomes as business income over the years, which was duly accepted by the Income-tax Authorities earlier;
ii. the principle of consistency required the AC to assess the aforesaid incomes as business income, instead of income from other sources;
iii. interest income have arisen in the course of achieving the business activity of the Appellant Company of export of software; and
iv. the Memorandum and Articles of Association of the Appellant Company authorize the Appellant to undertake business of providing interest bearing loans to domestic parties and AEs;
3. In view of the above averments, the Appellant Company humbly prays before your Honour's to kindly direct the AC to assess the interest income under the head "Profits and gains from business or profession".
Ground III
1. On facts and circumstances of the case and in law, the Ld. CIT(A) erred in rejecting the Arm's Length price ('ALP') determined by the Appellant Company by benchmarking the international transaction of interest income received by the Appellant Company on loans advanced to Tricom Document Management mc, an US based wholly owned subsidiary and thereby Associated Enterprise ('AE') of the Appellant Company;
2. He failed to appreciate and ought to have held that:
i. the rate of interest of 'LIBOR + 300 basis point' as determined as ALP by the Ld. CIT(A) was not correct and in violation of the Comparable Uncontrolled Price ('CUP') Method as provided in Section 92C read with Rule 1OB of the Income-tax Rules, 1962;
ii. the CUP Method requires that the controlled transaction of rate of interest charged on loan advanced by the Appellant to its AE should be compared with the rate of interest on loan advanced among independent parties in comparable circumstances;
iii. the comparison made by the Ld. CIT(A) to benchmark the aforesaid international transaction by considering the rate of interest on a transaction of loan availed in London Markets was unjustified;
iv. the loan was advanced by the Appellant Company to AE in USA and in US currency therefore, it was necessary to benchmark the rate of interest with rates prevailing in USA. The US Fed rates also referred to as Fed Fund Target Rate ('FFTR') is America's most important and most influential benchmark interest rate. The FFTR can be described as the "main" or "key" interest rate for the United States. The interest rate-setting Federal Open Market Committee (FOMC) uses the FFTR as its most potent tool for regulating the US economy; and
v. the US Fed and LIBOR rates are reflective of the fact of rate of interest prevailing in different countries at different points in time and therefore, since the transaction was undertaken in US markets, so the US Fed rate was reflective of benchmark rate of interest to be considered in light of principles of the Transfer Pricing provisions of the Act
3. In view of the above averments, the Appellant Company therefore prays that the ALP as determined by the Appellant by benchmarking the aforesaid impugned international transaction at 'US Fed Rate + 250 basis point' should be accepted.
Without prejudice to above, even the amount of upward adjustment of Rs. 22,99,574/-determined by the AO w.r.t. aforesaid issue is not properly computed and there are various clerical! arithmetic errors made in the said computation and therefore, the Appellant prays that AO be directed to rectify the same.
Ground IV
1. On the facts and circumstances of the case and in law, the Ld. CIT(A) erred in not assessing the correct total income of the Appellant Company as per the provisions of the Act by not providing the relief of tolerance band under the provisions of Section 92C(2) of the Act while effecting transfer pricing adjustment to the ALP computed for impugned international transaction of loan advanced by the Appellant to its AE;
2. He failed to appreciate and ought to have held that
i. the total income of the Appellant including the impugned transfer pricing adjustment should have been assessed after providing all due reliefs, deductions, etc irrespective of whether claimed or otherwise, as available under the provisions of the Act and in law;
ii. as per the first proviso to Section 92C(2) of the Act, if there are more than one price determined by the most appropriate method, then the ALP shall be considered after providing relief of tolerance band to the arithmetical mean of such prices; and iii. the US Fed and LIBOR rate of interest considered for benchmarking the aforesaid international transaction is also an average rate of comparable uncontrolled interest at which various panel banks are willing to borrow or lend interbank offers;
3. In view of the above, the Appellant Company prays that the AD be directed to provide relief under Section 92C (2) of the Act before making any transfer pricing adjustment in determination of ALP for the impugned international transaction.
Ground V
1. Without prejudice to Grounds referred in above, on facts and circumstances of the case and in law, the Ld. CIT(A) erred in not computing the correct total income by not providing deduction of donation paid of Rs.10,48,837 under Section 80G of the Act, under normal provisions of the Act.
2. He failed to appreciate and ought to have held that:
i. deduction under Section 80G was restricted to only Rs. 25,525/-, as against the Appellant Company is entitled to deduction of Rs. 5,10,500/-;
ii. Without doubting the authenticity of the donation so made by the Appellant Company; the deduction under Section 80G was restricted to Rs 25,525/-; and
iii. the necessary supporting documents viz, donation receipts, confirmation, and/or certificate of registration of the aforesaid trust, etc, as available with the Appellant Company shall be submitted during the course of hearing;
3. In view of above, the Appellant Company prays that the AC be directed to provide deduction under Section 80G while computing total income under the normal provisions of the Act.
Ground VI
The Appellant Company prays that the Ld. CIT (A) erred in not directing the AC to levy interest under Section 234B and Section 234C of the Act to the extent disclosed in the return of income.
Without prejudice, the Appellant Company prays that the AC be directed to recompute the interest u/s. 234C correctly, since based on the facts on the case and in law, the present interest charged by the AC is excessive and not correct.
GROUND VII
The Appellant craves leave to add to, alter and/or amend the above grounds of appeal at the time of hearing.
Grounds of Revenue's Appeal: 
i. "Whether on the facts and in the circumstances of the case and in law, the Ld.CIT(A) erred in not upholding the action of the Transfer Pricing Officer of applying the average domestic borrowing rate to compute the Arm's Length Price rate chargeable by the assessee from its Associate Enterprises, without appreciating that by charging the AE interest @ 7.5%, the assessee had not even recovered its cost of borrowing which ranged from 15% to 18%?"
ii. "Whether on the facts and in the circumstances of the case and in law, the Ld.CIT(A) erred in applying LIBOR since LIBOR is not the rate of consideration for loans where currency is to be bought and the rate of interest to be charged from the Associate Enterprises should have factored risk elements such as exchange rate fluctuation risk, country specific risk and entity risk?"
iii. "Whether on the facts and in the circumstances of the case and in law, the Ld.CIT(A) erred in not appreciating that the LIBOR rate is set up using a basket of foreign currencies and the INR is not a part of it?"
iv. "Whether on the facts and in the circumstances of the case and in law, the Ld.CIT(A) erred in ignoring that in the case of Aurion Pro Solutions Ltd., the "K"-Bench of Hon'ble ITAT, Mumbai [TS-75.ITAT-2013(Mum).TP, Order dated 21.04.2013] had opined that the interest that would have been earned by the assessee in advancing or placing the said amount with unrelated parties would be the Arm's length interest in relation to the interest free loans I advanced to the AE and that the safest comparables, which can be taken as Arm's Length interest rate in such a case would be the interest on FD with the bank for a term equivalent to the term for which the loans given to the AEs?"
v. "The appellant prays that the order of the CIT (A) on the above grounds be set aside and that of the A.O. be restored."
Grounds of Assessee's Cross Objections: 
Without prejudice to Grounds of Appeal as filed on 13 January 2014, with the Registrar, ITAT in the Respondent's Appeal No. 322/M/2014 for the captioned Assessment Year
GROUND I
1. On facts and circumstances of the case and in law, the Ld. CIT(A) as well as AO erred in determining the Arm's Length price ('ALP') of the international transaction of interest income received by the Respondent Company on loans advanced to Tricom Document Management Inc, an US based wholly owned subsidiary and thereby Associated Enterprise ('AE') of the Respondent Company, by benchmarking the said international transaction with a rate of interest of 'LIBOR + 300 basis points' and 'average domestic rate of interest of around 16%', respectively, without appreciating the provisions of Section 92C of the Income-tax Act read with Rule 1OB and Rule 10C of the Income-tax Rules 1962
2.They failed to appreciate and ought to have held that:
i. the Respondent Company was dependent upon its said AE for want of ITES services effected in US through the said AE and in turn the AE was dependent upon the Respondent Company for want of its financial support;
ii. the said AE was a major vendor of the ITES services for the Respondent Company and therefore is significantly dependent upon its AE for revenues and vice-versa, the AE was significantly dependent upon its Respondent holding Company for its finances;
iii. the CUP Method requires that the controlled transaction of rate of interest charged on loan advanced by the Appellant to its AE should be compared with the rate of interest on loan advanced among independent parties in comparable circumstances;
iv. the comparison made by the Ld. CIT(A) and AO to benchmark the aforesaid international transaction by considering the rate of interest on a transaction of loan availed in London Markets and Indian markets therefore are unjustified; and
v. Therefore, in light of the provisions of Section 92C read with Rule 1OB and Rule 1OC and legal precedents thereof on the subject as well as for the fact that both the parties are dependent upon each other, the ALP for the impugned international transaction should have been benchmarked at Nil rate of interest.
3. In view of the above averments, the Appellant Company therefore prays that the ALP as determined by the Ld. CIT(A) and AO by benchmarking the said international transaction with respective rates of interest referred in above should be rejected.
2. During the course of hearing it was pointed out by Ld. AR that all the above issues are covered by the earlier decisions of the Tribunal. He has submitted a chart which was taken into consideration and both the parties were heard on the basis of the said chart which is placed on record.
3. Ground No.I, raised in the appeal filed by the assessee relates to eligibility or otherwise of interest income earned by the assessee under section 10B of the Income Tax Act, 196(the Act). This issue is covered against the assessee by the earlier order of the Tribunal in assessee's own case for A.Y 2007-08. Reference in this case was made to the decision of the Tribunal dated 3/05/2013 in ITA No.8058/Mum/2011, ITA No.8540/Mum/2011, ITA No.8597/Mum/2011 & CO No.225/Mum/2012. The relevant observations of the Tribunal are as under:
"5. The second dispute which is relevant only to the appeal filed by the assessee is regarding the allowability of deduction u/s 10B in respect of interest income. The assessee is a 100% Export Oriented Unit (EOU) registered under Software Technology Park Scheme for the development and export of computer software. The assessee had earned interest income of Rs. 2,89,29,208/- and had also claimed deduction u/s 10B in respect of interest income. The assessee had submitted that the interest income was derived from the business activity of the eligible unit and that it had consistently offered such income as Profit and gains of business and profession. The AO, however, did not accept the contentions raised. It was observed by him that deduction u/s 10B was allowable in respect of profit and gains derived from a 100% export oriented undertaking from the export of article or things or computer software. But in this case interest income had not been derived from export of article or things or computer software. The AO placed reliance on the judgment of Hon'ble Supreme Court in case of Pandian Chemicals Ltd ( 262 ITR 278). Accordingly the AO assessed the income as income from other sources and denied the claim of deduction u/s 10B. The assessee also made an alternative claim that only the net interest income after excluding the expenses incurred for the purpose of earning interest income should be excluded while computing the deduction u/s 10B. The AO however, did not accept the claim following the judgment of Hon'ble High Court of Bombay in case of CIT v. Asian Star Co.  (326 ITR 56) in which it has been held that the gross receipts and not the net receipts are required to be excluded while computing the deduction. The AO, therefore, rejected the claim of netting also and refused the gross interest while computing deduction u/s 10B.
6. In appeal CIT (A) following the decision of Tribunal in the assessee's own case in assessment year 2006-07 in ITA No. 4316/Mum/2009 held that the assessee was not entitled to deduction u/s 10B in respect of interest income. CIT (A) also rejected the claim of the assessee of netting of interest against the interest paid of Rs. 1,28,80,668/-. Aggrieved by the decision of CIT (A), the assessee is in appeal before Tribunal in which the issue of allowability of deduction u/s 10B in respect of interest income, netting of interest income and nature of interest income has been disputed.
7. We have heard both the parties, perused the records and considered matter carefully. In so far as allowability of deduction u/s 10B in respect of interest income is concerned, the learned AR for the assessee fairly conceded that the issue was decided by the Tribunal in assessee's own case in assessment year 2006-07 (Supra). Therefore, following the decision of Tribunal in assessee's own case in the year 2006-07 (Supra), we confirm the order of CIT (A) denying the claim of deduction u/s 10B in respect of interest income."
Accordingly after hearing both the parties, respectfully following the aforementioned decision in assessee's own case we dismiss this ground.
4. Ground No.II in assessee's appeal is regarding assessability of the aforementioned interest under the head "income from other sources". According to assessee the interest earned by it should be assessed under the head business. As against that it is the claim of the Department that the interest is assessable under the head "income from other sources". This issue is also stated to be covered by the aforementioned decision of the Tribunal in assessee's own case, wherein it has been held that interest income has rightly been assessed under the head income from other sources. However, Tribunal has directed the AO to allow the expenses incurred for earning interest income and reference can be made to the following observations of the Tribunal.
"7.1 As regards the netting of income the AO had denied the claim of netting following the judgment of Hon'ble High Court of Bombay in case of CIT (A) v. Asian Star Co.  ( 326 ITR 56) in which it has been held that while computing deduction, the gross receipts and not the net receipts are required to be taken into account. However, the said decision of High Court has not been held by the Hon'ble Supreme Court in case of Associated Capsules Ltd. (343 ITR 89) in which it has been held that the net receipts are required to be adopted. The assessee has also raised dispute about the nature of interest income which it had not declared as business income and which has been assessed by AO as income from other sources. We find, from perusal of para 5 of the order of tribunal in assessment year 2006-07 (Supra) in which the assessee itself submitted that the interest had been earned from surplus funds generated which had been deposited in sort term deposits with banks. Therefore, since the interest had been earned from the surplus funds, in our view, the AO assessing the interest income as income from other sources is justified. However, while computing the interest income as income from other sources all expenses incurred for earning of interest income have to be deducted. This aspect has not been examined either by the AO or by the CIT (A). It is requested to be examined if any borrowed funds have been used for making the fixed deposits. Therefore, netting of interest income is restored to AO for fresh decision after allowing opportunity of hearing to the assessee."
4.1 Accordingly, after hearing both the parties, respectfully following the aforementioned decision of Tribunal we decide this issue in similar manner and this ground is considered to be partly allowed for statistical purposes in the manner aforesaid.
5. Apropos Ground No.III of assessee's appeal, this ground is common with the sole issue raised by the Revenue in its appeal, which is determination of the Arms Length Price based on LIBOR. This issue is also stated to be covered by the aforementioned decision of the Tribunal in assessee's own case and reference was made to the following observations:
"2. We first take up the dispute relating to TP adjustment to which both the parties are in appeal. The Assessing Officer during the assessment proceedings noted that the assessee had advanced loan to the overseas subsidiary located in the U.S. on which interest had been charged at the rate of 7.5% per annum. Since, there was an international transaction with AE, the AO referred the issue of TP adjustment to the TPO. The TPO, asked the assessee to submit the relevant materials including TP study for making transfer pricing adjustment. The assessee stated that the associate enterprise (AE) had not borrowed from any party including banks and, therefore, no internal comparables were available. Since, the AE was situated in the U.S the assessee applied the U.S. Federal rate for bench marking the transaction. It was pointed out that the U.S. Federal interest rate in May 2006 when the assessee had given loan was 5% per annum. The assessee also pointed out that considering the size of business and credibility of the AE the loans were available at mark up of 200 to 250 basis point over the bench mark federal rate which translated into interest rate of 7 to 7.5% per annum. Therefore, it was submitted that applying CUP method which was most appropriate in the situation, the interest borrowed by the assessee at the rate of 7.5% per annum was at arms length. The TPO, however, did not accept the contentions raised. It was observed by him that under the CUP method the interest charged from unrelated party in similar situation would be the arms length interest and, therefore the issue was the interest set at which the assessee would have advanced money to independent 3rd party in India by lending such surplus money. The TPO noted that the assessee had charged interest at the rate of 15 to 18% from other parties within India and, therefore, the assessee would have earned more interest had it not advanced money to the subsidiary but to an independent 3rd party. TPO, therefore, held that the average rate of interest charged from the other parties i.e. 16.5% would be the arm's length interest rate in this case and accordingly made adjustment of Rs. 26,61,267/-. The AO following the order of TPO made an addition of Rs. 26,61,267/- to the total income of the assessee in the assessment order passed u/s 143 dated 17.1.2011
2.1 The assessee disputed the decision of AO/TPO and submitted before CIT(A) that in the U.S. market where the AE was situated rate of interest on borrowings was around 2 to 3%. The assessee charged 200 basis point above the LIBOR rate i.e. @ 7.5%. Therefore, the AE had paid more interest to the assessee company which had been taxed in India. It was also argued that the TPO could not make adjustment on the basis of notional interest. CIT (A) after considering the submissions of the assessee, observed that rate of interest adopted by AO related to the domestic borrowings whereas loan given by the assessee was foreign currency loan. He, therefore, held that interest rate and all-in-cost ceiling prescribed by RBI to External Commercial Borrowings (ECB) would be more relevant in this case. He referred to the circular no. 60 dated 31.3.2004 and circular no. 5 dated 1.8.2005 of RBI as per which all-in-cost ceiling over six months LIBOR rate was 200 basis point in respect of borrowings between 3 to 5 years and 350 basis point in respect of borrowings for more than 5 years. CIT (A) observed that the loan to the AE was a long term loan and, therefore, held that the appropriate rate in this case which would be at arms length should be LIBOR rate plus 350 basis point. CIT (A) accordingly directed the AO/TPO to work out the TP adjustment in respect of interest income adopting the rate of interest at LIBOR + 350 basis point. Aggrieved by the decision of CIT (A) both the parties are in appeal. Revenue is aggrieved with the order of CIT (A) allowing relief to the assessee whereas the assessee has disputed the confirmation of part of the adjustment made by AO.
3. Before us, the learned AR for the assessee submitted that since the loan given by the assessee was a foreign currency loan to the subsidiary located in USA, the domestic prime lending rate would have no applicability and that international rate being the LIBOR rate would be appropriate in this case. Reliance for the said proposition was placed on the decision of Chennai bench of Tribunal in case of Shiva Industries & Holdings Ltd. v. ACIT  (54 SOT 49). It was also pointed out that same view had been taken by the Delhi bench of Tribunal in case of Cotton Naturals (I) Pvt. Ltd. v. DCIT in 5855/Del/2012 in which the Tribunal accepted the plea of the assessee that LIBOR rate was the most suitable bench mark for judging the arm's length price of interest. The learned CIT (DR) on the other hand referred to the decision of Tribunal in case of Aurion Pro. Solutions Ltd. v. ACIT in ITA no. 7892/M/2011 in which the Tribunal in para 8.11 observed that the interest earned by the assessee by advancing the said amount to unrelated parties would be the arm's length interest. In relation to the advances given to the AE the Tribunal observed that arm's length interest rate in such a case would be the interest rate on FD with the banks for a term equivalent to the term for which the loans were given to the AE. The learned AR for the assessee in the reply pointed out that the Tribunal in case of Aurion Pro Solutions. Ltd. v. ACIT (supra) had finally in para 8.13 followed the view taken by the other bench of Tribunal that LIBOR rate was most suitable for bench marking the interest on loans to the AE.
4. We have perused the records and considered the rival contentions carefully. The dispute is regarding transfer pricing adjustment made by the AO on account of funds advanced by the assessee to the AE located in U.S. at the rate of 7.5% which was 250 basis points above the LIBOR (London Inter Bank Offer Rate). The assessee followed the CUP method for accounting the TP adjustment which has been accepted by the AO /TPO. The assessee had not given foreign currency loan to any other 3rd party in the U.S. The assessee had, however, given loans to the domestic parties at interest rate varying from 15% to 18%. The AO /TPO have treated average rate of interest at which the company had advanced to the domestic independent parties for bench marking the international transaction and accordingly adopted the interest rate of 16.5% for making the TP adjustment. There are however, several decisions of Tribunal in which it has been held that in case of foreign currency loans, the domestic prime lending rate would have no application and that the international rate fixed i.e. LIBOR would be relevant. Though, the Tribunal in case of Aurion Pro Solutions. Ltd. v. ACIT (supra) had expressed the opinion that for the purpose of computation of arm's length interest rates, the interest on FD with the domestic bank for a term equivalent to the term for which the loans were given to the AE would be relevant. But ultimately the Tribunal followed the decision of the other coordinate benches to accept the LIBOR for bench marking interest on loans to the AE's. We therefore, following these decisions hold that the LIBOR has to be accepted as the basic rate for bench marking the interest to the AE's. The assessee has adopted the interest rate of 250 basis point above the LIBOR for making the TP adjustment. CIT (A) has followed the RBI circular as per which all-in-cost ceiling of 350 basis point over the LIBOR has been prescribed in respect of loans of maturity period for more than 5 years. CIT (A), has therefore, held that the arms length interest rate would be at LIBOR + 350 basis point. We however note that 350 basis point in the ceiling provided in the RBI circular. The ITAT in the case of Aurion Pro Solutions Pvt. Ltd. (supra) in the same year had upheld the rate of LIBOR plus 200 basis point. But loans in that case had been to AE's located in USA, Singapore and Bahrain. Considering the facts of the case it will be appropriate to adopt the rate of "LIBOR + 300 basis point". We order accordingly."
5.1 After hearing both the parties, we find that Ld. CIT(A) has just referred and followed the aforementioned decision of the Tribunal which has already been reproduced above. In this view of the situation, it is found that the issue has been decided by Ld. CIT(A) in accordance with the order of the Tribunal in assessee's own case for immediate preceding assessment year. Therefore, respectfully following the aforementioned decision of Tribunal, we decline to interfere in the findings recorded by Ld. CIT(A) and this ground of the Revenue as well as assessee are dismissed. It may also be mentioned here that the decision referred to in the grounds of appeal filed by the Revenue was duly considered by the Tribunal in its earlier order.
6. Apropos Ground No.IV of assessee's appeal, it was submitted by Ld. AR that AO may be directed to give appropriate relief as per the first proviso to section 92C(2) in case the recomputed adjustment falls within the safe harbour. In this view of the situation after hearing both the parties, we direct the AO to consider this relief to the assessee as per law after recomputing the TP Adjustment in accordance with decision of Ld. CIT(A), which has been confirmed in respect of Ground No.III. We direct accordingly. This ground is considered to be allowed for statistical purposes in the manner aforesaid.
7. Apropos Ground No.V, during the course of hearing it was found that this issue was not raised by the assessee before Ld. CIT(A). The facts relating to this ground as submitted by Ld. AR are that the assessee had made a donation of Rs.10.00 lacs to Gian Sagar Educational Charitable Trust and a sum of Rs.21,000/- to Shri Vedmata Gayatri Trust and claimed deduction under section 80G of the Act of a sum of Rs.25,525/-, which was allowed by the AO in the assessment order. The assessee did not raise any issue regarding granting of deduction under section 80G before Ld. CIT(A). However, a ground has been taken before us claiming that the assessee is eligible for grant of deduction to the extent of 50% of the donation made i.e. a sum of Rs.5,10,500/-. It was the case of Ld. AR that since deduction under section 10B(4) has been reduced and TP Adjustment is made, the assessable income of the assessee has been increased and correspondingly deduction under section 80G should also be increased as the assessee is eligible for deduction under section 80G to the extent of 10% of the gross total income.
7.1 On this issue we have heard both the parties. This ground does not arise out of the order of Ld.CIT(A) . Moreover, AO has not refused to grant deduction to the assessee. The grievance of the assessee is only with regard to quantum of deduction. For such relief , unless an additional ground is raised before us, remedy lies somewhere else and not in this appeal. The assessee, if so advised, may file an application before AO for rectification to get an enhanced benefit of deduction under section 80G. However, since this ground does not arise out of order of Ld. CIT(A), we decline to entertain this ground and this ground is dismissed.
8. Apropos Ground No.VI of assessee's appeal, it was submitted by Ld. AR that the same is consequential and AO may be directed to recompute the interest under section 234B and 234C of the Act after giving effect to the order of the Tribunal. Accordingly, we direct the AO to recompute interest under section 234B & 234C of the Act after giving effect to this order of the Tribunal. This ground is considered to be partly allowed for statistical purposes in the manner aforesaid.
9. So far as it relates to Cross Objections filed by the assessee, it was submitted by Ld. AR that if Ground No.III of the assessee's appeal is decided according to the earlier order of the Tribunal which has been followed by Ld. CIT(A), then the Cross Objections filed by the assessee will become infructuious. Since we have upheld the order passed by Ld. CIT(A) on Ground No.III of assessee's appeal, in view of submissions of Ld. AR, the Cross Objections filed by the assessee has come become infructuous, accordingly dismissed.
10. In the result, the appeal filed by the assessee is partly allowed and Department appeal as well as Cross Objections filed by the assessee are dismissed.
JYOTI 

*In favour of revenue.
IT : Where documents and data produced by assessee to claim advertisement expenses under section 37(3) was not taken into consideration by Tribunal, matter was to be remanded back
■■■
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Section 37(3)/(3A) of the Income-tax Act, 1961 - Advertisement - Sales Promotion expenses/Motor Car expenses (Advertisement expenses)- Assessment year 2001-02 - Where documents and data produced by assessee to claim advertisement expenses had not been taken into consideration by Tribunal, order of Tribunal passed against assessee was in violation of natural justice and matter was to be remanded to decide issue afresh - Held, yes [Para 7] [In favour of assessee/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee had received commission on sale of coffee in foreign country from two parties and this commission was being received on account of indirect export in lieu of which, the assessee had to incur the expenses for promotion of the business in said country.

	■ 
	 
	The Assessing Officer granted deduction clamed by the assessee towards advertisement expenses under Section 37 on the basis of documentary evidence furnished.

	■ 
	 
	The Commissioner exercising power under section 263 passed an order reversing the claim for deduction allowed by the Assessing Officer towards advertisement expenses under section 37 by drawing inference from the documentary evidence which had been furnished in the proceedings under section 143(3) before the Assessing Officer and held that the order passed by the Assessing Officer granting the said deduction was erroneous and prejudicial to the interest of the revenue. 

	■ 
	 
	The assessee filed appeal before the Tribunal, the Tribunal dismissed the appeal.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Perusal of the order passed by the Tribunal shows that the documents and the data produced by the assessee as mentioned have not been taken into consideration. Therefore, the order does not satisfy the requirements as enunciated by the Apex Court in Kranti Associates Pvt. Ltd. v. Masood Ahmed Khan [2010] 9 SCC 496. Thus, the substantial question of law is answered accordingly and after setting aside the order of the Tribunal which is passed in violation of the principles of natural justice as per the law laid down by the Apex Court as mentioned above, the matter is remanded to the Tribunal to decide afresh after affording an opportunity of hearing to the parties in accordance with law. As a result, the appeal stands disposed of. [Para 7]


CASE REVIEW
 
Kranti Associates (P.) Ltd. v. Masood Ahmed Khan [2010] 9 SCC 496 (para 7) followed.
CASES REFERRED TO
 
CIT v. A. Teller V. & Sons (P.) Ltd. 1972 Tax Law Reporter 581 (All) (para 4) and Kranti Associates (P.) Ltd. v. Sh, Masood Ahmed Khan (2010) 9 SCC 496 (para 6).
Sanjay Bansal, Senior Advocate and Ms. Rajni Pal, Advocate for the Appellant. Vivek Sethi, Advocate  for the Respondent.
ORDER
 
Ajay Kumar Mittal, J. - This appeal has been preferred by the appellant-assessee under section 260A of the Income Tax Act, 1961 (in short, "the Act") against the order dated 27.2.2008, Annexure P.1, passed by the Income Tax Appellate Tribunal, Amritsar Bench Amritsar (in short, "the Tribunal") in ITA No.616 (ASR)/2004 for the assessment year 2001-02. It was admitted on 16.12.2009 to consider following substantial question of law:—
"Whether the Tribunal misdirected itself in law as well as on facts in upholding the order passed by the Commissioner of Income Tax under Section 263 of the Act whereby the latter had reversed the order of the Assessing officer allowing deduction under Section 37 of the Act in respect of advertisement expenses?"
2. A few facts relevant for the decision of the controversy involved, as narrated in the appeal may be noticed. The assessee filed his return of income for the year under consideration on 31.10.2001 declaring income of Rs. 19,67,981/- disclosing income from business and other sources. On 31.3.2003, a revised return of income was filed declaring income of Rs. 21,53,330/- further disclosing income of Rs. 1,44,000/- on account of property and interest received on MIS at Rs. 41,435/-. The Assessing officer observed that the assessee had exported coffee worth Rs. 2,09,71,277/- giving GP rate of 1.42% as against 3.56% of the preceding assessment year. With regard to fall in GP rate, the assessee submitted that coffee was being exported for M/s Hindustan Lever Limited and that for the year under consideration, the assessee had to incur freight and carriage expenses at Rs. 36,33,959/- as per agreement between the parties. It was observed that the assessee had also received commission of Rs. 92,16,009/- on sale of coffee in Russia from the said two parties and this commission was being received on account of indirect export in lieu of which, the assessee had to incur the expenses for promotion of the business in Russia. Vide order dated 27.2.2004, Annexure P.3, assessment was completed at a total income of Rs. 23,51,256/- under Section 143(3) of the Act. The Assessing Officer granted deduction claimed by the appellant towards advertisement expenses under Section 37 of the Act on the basis of documentary evidence furnished. The Commissioner of Income Tax (CIT) exercising power under Section 263 of the Act passed an order dated 6.10.2004, Annexure P.2 reversing the claim for deduction allowed by the Assessing Officer towards advertisement expenses under Section 37 of the Act by drawing inference from the documentary evidence which had been furnished in the proceedings under Section 143(3) of the Act before the Assessing Officer and held that the order passed by the Assessing Officer granting the said deduction was erroneous and prejudicial to the interest of the revenue. The assessee filed appeal before the Tribunal. Vide order dated 27.2.2008, Annexure P.1, the Tribunal dismissed the appeal. Hence the instant appeal by the assessee.
3. We have heard learned counsel for the parties and perused the record.
4. Learned counsel for the appellant-assessee referred to Annexure P.5 and submitted that following material had been produced by the assessee but the same was not considered by the CIT and the Tribunal:—
	Sr.No. 
	Particulars 
	Remarks 

	(i)
	Copies of letters received by the assessee from the Russian importers, calling upon the assessee to carry out advertisement campaign.
	Page 24-25 (of Paper book I)

	(ii)
	Copies of invoices issued by the advertising M/s Karinway trading Limited, U.K.
	Page 36 (of paper book 1)

	(iii)
	Copies of the debit notes issued by M/s Zvesda Media, Moscow to M/s Karinway Trading Limited U.K. (in account of advertisement compaign carried out by latter in Russia for the assessee i.e. M/s Coffee l)impex corpn.Jal.)
	Page 37-39 (of paper book 1)

	(iv)
	Copy of letter dated 6.6.2000 of M/s Zvesda Media, Moscow addressed to the assessee.
	Page 40 (of paper book 1)

	(v)
	Copy of bank certificate issued by the assessees banker i.e. Punjab Natinal bank, Jalandhar certifying remittance of US $ 95,500 by the assessee through his current Account No.3087 with the said bank to M/s Karinway Trading Limited UK on account of advertisement expenses.
	Page 41 (of paper book 1)

	(vi)
	Photographs of the hoardings, stalls, banners etc. therein substantiating the advertisement compaign carried out in Russia.
	---


Reliance was also placed on following data to submit that in subsequent years, the direct exports and the commission had increased whereas no expenditure on the advertisement was incurred by the assessee which was claimed as expenses in these years:—
(On indirect exports)
	2002-03 
	Rs.62,59,012,30 
	Rs.37,08,846.54 

	2003-04
	Rs.1,76,96,677.23
	Rs.9.12,720.00

	2004-05
	Rs.3,63,58,811.80
	Nil

	2005-06
	Rs.6,97,03,915.00
	Nil

	2006-07
	Rs.7,47,15,375.40
	Nil


Still further, reference to certain letters received from the foreign buyer in Russia was made whereby the assessee was asked to draw out effective planning for the promotion of the product as the goods received were lying unsold and incurring heavy demurrages. Reliance was placed on decision of the Allahabad High Court in CIT v. A. Tellerv & Sons (P.)Ltd. 1972 Tax Law Reporter 581 (All.) in support of the contention.
5. On the other hand, learned counsel for the revenue submitted that the Tribunal had rightly decided the issue against the assessee and in favour of the revenue as the assessee had failed to produce the communication received from Hindustan Lever Limited whose goods were exported to Russia in order to establish that advertisement expenses had been incurred by the assessee. It was also argued that major portion of the expenses incurred was prior to the sales made to the foreign buyer and in such a situation, the same was inadmissible.
6. The Hon'ble Apex Court in Kranti Associates (P.) Ltd. v. Sh. Masood Ahmed Khan , (2010) 9 SCC 496 while dealing with the requirement of passing a reasoned order by an authority whether administrative, quasi judicial or judicial, had laid down as under:—
'51. Summarizing the above discussion, this Court holds:
	a.
	 
	In India the judicial trend has always been to record reasons, even in administrative decisions, if such decisions affect anyone prejudicially.

	b.
	 
	A quasi-judicial authority must record reasons in support of its conclusions.

	c.
	 
	Insistence on recording of reasons is meant to serve the wider principle of justice that justice must not only be done it must also appear to be done as well.

	d.
	 
	Recording of reasons also operates as a valid restraint on any possible arbitrary exercise of judicial and quasi-judicial or even administrative power.

	e.
	 
	Reasons reassure that discretion has been exercised by the decision maker on relevant grounds and by disregarding extraneous considerations.

	f.
	 
	Reasons have virtually become as indispensable component of a decision making process as observing principles of natural justice by judicial, quasi-judicial and even by administrative bodies.

	g.
	 
	Reasons facilitate the process of judicial review by superior Courts.

	h.
	 
	The ongoing judicial trend in all countries committed to rule of law and constitutional governance is in favour of reasoned decisions based on relevant facts. This is virtually the life blood of judicial decision making justifying the principle that reason is the soul of justice.

	i.
	 
	Judicial or even quasi-judicial opinions these days can be as different as the judges and authorities who deliver them. All these decisions serve one common purpose which is to demonstrate by reason that the relevant factors have been objectively considered. This is important for sustaining the litigants' faith in the justice delivery system.

	j.
	 
	Insistence on reason is a requirement for both judicial accountability and transparency.

	k.
	 
	If a Judge or a quasi-judicial authority is not candid enough about his/her decision making process then it is impossible to know whether the person deciding is faithful to the doctrine of precedent or to principles of incrementalism.

	l.
	 
	Reasons in support of decisions must be cogent, clear and succinct. A pretence of reasons or 'rubber-stamp reasons' is not to be equated with a valid decision making process.

	m.
	 
	It cannot be doubted that transparency is the sine qua non of restraint on abuse of judicial powers. Transparency in decision making not only makes the judges and decision makers less prone to errors but also makes them subject to broader scrutiny. (See David Shapiro in Defence of Judicial Candor (1987) 100 Harward Law Review 731-737).

	n.
	 
	Since the requirement to record reasons emanates from the broad doctrine of fairness in decision making, the said requirement is now virtually a component of human rights and was considered part of Strasbourg Jurisprudence. See (1994) 19EHRR 553, at 562 para 29 and Anya vs. University of Oxford, 2001 EWCA Civ 405, wherein the Court referred to Article 6 of European Convention of Human Rights which requires, "adequate and intelligent reasons must be given for judicial decisions".

	o.
	 
	In all common law jurisdictions judgments play a vital role in setting up precedents for the future. Therefore, for development of law, requirement of giving reasons for the decision is of the essence and is virtually a part of "Due Process".'


7. Adverting to the factual matrix in the present appeal, perusal of the order dated 27.2.2008, Annexure P.1 passed by the Tribunal shows that the documents and the data produced by the assessee as mentioned above have not been taken into consideration. Therefore, the order does not satisfy the requirements as enunciated by the Apex Court noticed herein above. Thus, the substantial question of law is answered accordingly and after setting aside the order of the Tribunal dated 27.2.2008, Annexure P.1 which is passed in violation of the principles of natural justice as per the law laid down by the Apex Court as mentioned above, the matter is remanded to the Tribunal to decide afresh after affording an opportunity of hearing to the parties in accordance with law. As a result, the appeal stands disposed of.
RANJAN 

*In favour of assessee/Matter remanded.
 Arising out of order of ITAT in IT Appeal No. 616 (Asr.)/2014, dated 27-2-2008. 
IT : CBDT Instruction revising monetary limit for filing appeal before Tribunal on income-tax matters would apply to pending appeals also
■■■
[2015] 53 taxmann.com 82 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'B'
Income-tax Officer
v.
Smt. Arati Jana*
MAHAVIR SINGH, JUDICIAL MEMBER 
AND SHAMIM YAHYA, ACCOUNTANT MEMBER 
IT APPEAL NO. 1096 (KOL.) OF 2012
[ASSESSMENT YEAR 2007-08] 
SEPTEMBER  3, 2014 
Section 268A of the Income-tax Act, 1961 - Filing of appeal by Income-tax authority - Maintainability of (Instruction No. 5/2014) - Assessment year 2007-08 - Whether Instruction No. 5 of 2014, F. No. 279/Misc. 142/2007-ITJ (Pt), dated 10-7-2014, revising monetary limit to Rs. 4 lakh for filing appeal before Tribunal on income-tax matters will apply to pending appeals also - Held, yes - Whether where revenue could not point out any exceptions as provided in said instruction and it was a low tax effect case, appeal of revenue would not be maintainable - Held, yes [Para 5] [In favour of assessee] 
Circulars and Notifications : Instruction No. 5/2014, dated 10-7-2014
CASES REFERRED TO
 
CIT v. P.S. Jain & Co. [IT Appeal No. 179 of 1991, dated 2-8-2010] and CIT v. Sureshachandra Durgaprasad Khatod (HUF) [2014] 36 ITR 556/[2013] 214 Taxman 59/31 taxmann.com 74 (Guj.) (para 3).
Ravi Jain  for the Appellant. V.N. Purohit  for the Respondent. 
ORDER
 
Shamm Yahya, Accountant Member - This appeal by the Revenue is directed against the order of CIT(A), XXXIII, Kolkata dt. 23rd May, 2012. and pertains to asst. yr. 2007-08.
2. At the outset, it was stated by learned counsel for the assessee that tax effect in this appeal of Revenue is below the prescribed monetary limits for filing of appeals before Tribunal. In this appeal of Revenue quantum of addition is Rs. 10,56,967 and the tax effect is Rs. 3,73,835. The appeal relates to asst. yr. 2007-08 and filed before the Tribunal on 23rd July, 2012. Learned counsel for the assessee stated that in view of the recent Instruction No. 5 of 2014 issued by CBDT on 10th July, 2014 revising monetary limits for filing of appeal before Tribunal fixing the tax effect limit of Rs. 4 lacs, the same is not maintainable and liable to be dismissed in limine. The only issue now remains before us is, whether, this appeal of Revenue, which is below the prescribed limit of tax effect in view of the Board's Instruction No. 5 of 2014 issued on 10th July, 2014 revising the monetary limits for filing of appeals by the Department before Tribunal is maintainable or not. Learned CIT-Departmental Representative has drawn our attention to para 11 of the Instruction and argued that this will apply to the appeals filed on or after 10th July, 2014 and not to the appeal filed prior to 10th July, 2014. Hence, he vehemently opposed the argument of learned counsel for the assessee and stated that this instruction is prospective and not retrospective.
3. We have heard rival contentions and gone through the facts and circumstances of the case. At the outset, it is seen that Hon'ble Delhi High Court in the case of CIT v. P.S. Jain & Co. [IT Appeal No. 179 of 1991, dated 2-8-2010] has held as under :
"This Court can very well take judicial notice of the fact that by passage of time money value has gone down, the cost of litigation expenses has gone up, the assessees on the file of the Departments have been increased consequently, the burden on the Department has also increased to a tremendous extent. The corridors of the superior Courts are chocked with huge pendency of cases. In this view of the matter, the Board has rightly taken a decision not to file references if the tax effect is less than Rs. 2 lakhs. The same policy for old matters needs to be adopted by the Department. In our view, the Board's circular dt. 27th March, 2000 is very much applicable even to the old references which are still undecided. The Department is not justified in proceeding with the old references wherein the tax impact is minimal. Thus, there is no justification to proceed with decades old references having negligible tax effect."
Similarly, Hon'ble Gujarat High Court in the case of CIT v. Sureshchandra Durgaprasad Khatod (HUF) [2014] 363 ITR 556/[2013] 214 Taxman 59/31 taxmann.com 74 (Guj.) has specifically considered Instruction No. 3 of 2011 [(2011) 238 CTR (St) 154 : (2011) 51 DTR (St) 135] and held that the same would apply to pending cases as well even though there was a specific condition in that instruction also that the same would apply to appeals filed on or after February, 2011. Hon'ble High Court has considered this issue as under :
"6. The question about applicability of Instruction No. 3 of 2011 [(2011) 238 CTR (St) 154 : (2011) 51 DTR (St) 135] had been considered and decided by the Aurangabad Bench of the Bombay High Court in Tax Appeal No. 78 of 2007, CIT v. Smt. Vijaya V. Kavekar decided on 29th July, 2011 (2012) 77 DTR (Bom) 203- Ed.]. The Division Bench, after considering earlier instructions and various decisions of the Courts on instructions, relying on the decision in CIT v. Madhukar K. Inamdar (HUF)(2009) 27 DTR (Bom.) 132 : (2010) 229 CTR (Bom.) 77. has held in paras 9, 10, 11, 14 and 17 as under :
	
	 
	'9. As stated earlier, the IT Act was amended and s. 268A has been introduced on the statute book with retrospective effect. Sec. 268A carves out an exception for filing of appeals and references under s. 260A of the Act. The legislature has prescribed that the CBDT is empowered to issue circulars and instructions from time to time, with regard to filing of appeals depending on the tax effect involved.

	
	 
	Thereafter, in 2008, CBDT Instruction No. 5 of 2008, dt. 15th May, 2008 [(2008) 217 CTR (St) 1 : (2008) 7 DTR (St) 1 7] was issued. This Court in the case of CIT v. Madhukar K. Inamdar (HUF) (2009) 27 DTR (Bom.) 132 : (2010) 229 CTR (Bom.) 77, interpreted the aforesaid circular. The circular was issued in supersession of all earlier instructions issued by the Board.

	
	 
	The monetary limit was increased and appeals were to be filed under s. 260A, thereafter, only in cases where the tax effect exceeded Rs. 4 lacs. Para 11 of that instruction stipulated that it was applicable to appeals filed on or after 15th May, 2008. It was further provided that in cases, where appeals were filed before 15th May, 2008, they would be governed by the instructions on this subject which were operative at the time when such appeals were filed. The instruction was issued under s. 268A(1) of the Act. The argument of the learned counsel for the Revenue in that case was, that the instruction issued on 15th May, 2008 did not preclude the Department from continuing with the appeals and/or petitions filed prior to 15th May, 2008, if they involved a substantial question of law of a recurring nature, notwithstanding the fact that the total cumulative tax effect involved in the appeals was less than Rs. 4 lacs. It was submitted, such appeals which were filed prior to the issuance of Instruction and where substantial questions of law were raised, were required to be decided on merits. The Court, while considering the issue observed that para 5 of the circular made it clear that no appeals would be filed in the cases involving tax effect less than Rs. 4 lacs notwithstanding the issue being of recurring nature. Relying on the judgement in CIT v. Polycott Corpn. (supra), the Court observed as follows :

	
	 
	'6. The aforesaid judicial verdict makes it clear that the circular dt. 15th May, 2008 in general and para (5) thereof in particular lay down that even if the same issue, in respect of same assessee, for other assessment years is involved, even then the Department should not file appeal, if the tax effect is less than Rs. 4 lakhs. In other words, even if the question of law is of recurring nature even then, the Revenue is not expected to file appeals in such cases, if the tax impact is less than the monetary limit fixed by the CBDT.

	
	 
	7. One fails to understand how the Revenue, on the face of the above clear instructions of the CBDT, can contend that the Circular dt. 15th May, 2008 issued by the CBDT is applicable to the cases filed after 15th May, 2008 and in compliance thereof, they do not file appeals, if the tax effect is less than Rs. 4 lakhs; but the said circular is not applicable to the cases filed prior to 15th May, 2008 i.e.. to the old pending appeals, even if the tax effect is less than Rs. 4 lakhs. In our view, there is no logic behind this belief entertained by the Revenue.'

	
	 
	The Court has further held that the prevailing instructions fixing the monetary limit for the tax effect would hold good even for pending cases. Accordingly, the Court dismissed all the appeals having a tax effect of less than Rs. 4 lacs.

	
	 
	10. The new CBDT instructions have been issued on 9th Feb., 2011, being Instruction No. 3 of 2011 [(201 1) 238 CTR (St) 154 : (2011) 51 DTR (St) 135]. The monetary limit has been raised again and cl. 3 of the instructions provides that appeals shall not be filed in cases where the tax effect does not exceed the monetary limits prescribed, henceforth.

	
	 
	The monetary limits prescribed for filing an appeal under s. 260A before the High Court has been raised to Rs. 10 lacs. This instruction is identical to the CBDT Instruction No. 5 of 2008 [(2008) 217 CTR (St) 1 : (2008) 7 DTR (St) 17]. Clause 10 of this circular indicates that monetary / limits would not apply to writ matters and direct tax matters other than I income-tax. It further provides that where the tax effect is not quantifiable, the Department should take a decision to file appeals on merits of each case. Clause 11, again provides that the instruction would apply to appeals filed on or after ....2011 and appeals filed before......2011 would be governed by the instructions on this subject, operative at the time when such appeals were filed.

	
	 
	11 In our opinion, when a similar clause has been interpreted by the Division Bench of this Court in CIT v. Madhukar Inamdar (supra), the same principles must apply in the present also, as we have found that the instructions of 15th May, 2008 is pari materia with the instruction of 9th Feb., 2011.

	
	 
	14. Similarly, the Delhi High Court in the case of CIT v. Delhi Race Club Ltd. decided on 3rd March, 2011, by relying on its earlier judgement CIT v. P.S. Jain & Co. decided on 2nd Aug., 2010 has held that the CBDT circular raising the monetary limit of the tax effect to Rs. 10 lacs would be applicable to pending cases also.

	
	 
	17. It is true that this judgement in Chhajer's case (supra), was not brought to the notice of the Division Bench, while deciding either Madhukar's case (supra), or the case of Polycot Corporation (supra). However, the instruction of 2005 which was considered in Chhajer's case has also been interpreted in Polycot Corporation (supra). The consistent view of the Court has been that the CBDT instruction would apply to pending cases as well. The main objective of such instructions is to : educe the pending litigation where the tax effect is considerably small. Therefore, in our opinion, the tax appeals are required to be dismissed, as they are not maintainable in view of the provisions of s. 268A of the IT Act. and the CBDT Instruction No. 3 of 2011.'

	
	 
	7. The same view has been taken by the Karnataka High Court in IT Appeal No. 3191 of 2005 in CIT v. Ranka & Ranka decided on 2nd Nov., 2011 [reported (2012) 72 DTR (Kar.) 270 : (2012) 253 CTR (Kar.) 498-Ed.], wherein the Division Bench has considered Instruction No. 3 and the National Litigation Policy, had held as under :

	(i) 
	 
	Instruction No. 3 of 2011 [(2011) 238 CTR (St) 154 : (2011) 51 DTR (St) 135] is also applicable to the pending appeals.

	(ii) 
	 
	As the tax effect in the instant case is less than Rs. 10 lakhs, the appeal stands dismissed on the ground of monetary limit, without expressing any opinion on the merits of the claim, making it clear that the Department is at liberty to proceed against the assessee in future, if there is any amount due from the assessee, on similar issue and if it is above the monetary limit prescribed'."


4. We find from the above case law of Hon'ble Gujarat High Court in the case of Sureshchandra Durgaprasad Khatod (HUF) (supra) that in the similar situation and exactly identical instructions were applied to the appeals filed retrospectively. Hon'ble Gujarat High Court has discussed that almost all High Courts are of the unanimous view, considering the main objective of such instructions that to reduce the pending litigation, where the tax effect is considerable low or small, the appeal is not maintainable. The recent instruction revising the monetary limit to Rs. 4 lakh for filing appeal before Tribunal on income-tax matters, as issued vide Instruction No. 5 of 2014, F.No. 279/Misc.l42/2007-ITJ(Pt), dt. 10th July, 2014 [(2014) 106 DTR (St) 25 : (2014) 269 CTR (St) 209-Ed.] will apply to pending appeals also for the reason that the same is exactly identical to earlier instructions. The relevant circular issued by CBDT reads as under :
"Reference is invited to Board's Instruction No. 3 of 2011, dt. 9th Feb.,2011 wherein monetary limits and other conditions for filing Departmental appeals (in income-tax matters) before Tribunal, High Courts and Supreme Court were specified.
2. In supersession of the above instruction, it has been decided by the Board that departmental appeals may be filed on merits before Tribunal, High Courts and Supreme Court keeping in view the monetary limits and conditions specified below.
3. Henceforth appeals shall not be filed in cases where the tax effect does not exceed the monetary limits given hereunder :
	 
	S. No. 
	Appeals in income-tax matters 
	Monetary limits (in Rs) 

	 
	1. 
	Before Appellate Tribunal 
	4,00,000

	 
	2. 
	Under s. 260A before High Court 
	10,00,000

	 
	3. 
	Before Supreme Court 
	25,00,000


It is clarified that an appeal should not be filed merely because the tax effect in a case exceeds the monetary limits prescribed above. Filing of appeal in such cases is to be decided on merits of the case.
4. For this purpose, 'tax effect' means the difference between the tax on the total income assessed and the tax that would have been chargeable had such total income been reduced by the amount of income in respect of the issues against which appeal is intended to be filed (hereinafter referred to as 'disputed issues'). However the tax will not include any interest thereon, except where chargeability of interest itself is in dispute. In case the chargeability of interest is the issue under dispute, the amount of interest shall be the tax effect. In cases where returned loss is reduced or assessed as income, the tax effect would include notional tax on disputed additions. In case of penalty orders, the tax effect will mean quantum of penalty deleted or reduced in the order to be appealed against.
5. The AO shall calculate the tax effect separately tor every assessment year in respect of the disputed issues in the case of every assessee. If in the case of an assessee, the disputed issues arise in more than one assessment year, appeal, can be filed in respect of such assessment year or years in which the tax effect in respect of the disputed issues exceeds the monetary limit specified in para 3. No appeal shall be filed in respect of an assessment year or years in which the tax effect is less than the monetary limit specified in para 3. In other words, henceforth, appeals can be filed only with reference to the tax effect in the relevant assessment year. However, in case of a composite order of any High Court or appellate, which involves more than one assessment year and common issues in more than one year, appeal shall be filed in respect of all such assessment years even if the tax effect' is less than the prescribed monetary limits in any of the year(s), if it is decided to file appeal in respect of the year(s) in which 'tax effect' exceeds the monetary limit prescribed. In case where a composite order/judgment involves more than one assessee, each assessee shall be dealt with separately.
6. In a case where appeal before a Tribunal or a Court is not filed only on account of the tax effect being less than the monetary limit specified above, the CIT shall specifically record that 'even though the decision is not acceptable, appeal is not being filed only on the consideration that the tax effect is less than the monetary limit specified in this instruction'. Further, in such cases, there will be no presumption that the IT Department has acquiesced in the decision on the disputed issues. The IT Department shall not be precluded from filing an appeal against the disputed issues in the case of the same assessee for any other assessment year, or in the case of any other assessee for the same or any other assessment year, if the tax effect exceeds the specified monetary limits.
7. In the past, a number of instances have come to the notice of the Board, whereby an assessee has claimed relief from the Tribunal or the Court only on the ground that the Department has implicitly accepted the decision of the Tribunal or Court in the case of the assessee for any other assessment year or in the case of any other case for the same or any other assessment year, by not filing an appeal on the same disputed issues. The Departmental Representatives/counsels must make every effort to bring to the notice of the Tribunal or the Court that the appeal in such cases was not filed or not admitted only for the reason of the tax effect being less than the specified monetary limit and, therefore, no inference should be drawn that the decisions rendered therein were acceptable to the Department. Accordingly, they should impress upon the Tribunal or the Court that such cases do not have any precedent value. As the evidence of not filing appeal due to this instruction may have to be produced in Courts, the judicial folders in the office of CITs must be maintained in a systematic manner for easy retrieval.
8. Adverse judgments relating to the following issues should be contested on merits notwithstanding that the tax effect entailed is less than the monetary limits specified in para 3 above or there is no tax effect.
	(a) 
	 
	Where the constitutional validity of the provisions of an Act or Rule are under challenge, or

	(b) 
	 
	Where Board's order, notification, instruction or circular has been held to be illegal or ultra vires, or

	(c) 
	 
	Where revenue audit objection in the case has been accepted by the Department.


9. The proposal for filing special leave petition under Art. 136 of the Constitution before the Supreme Court should, in all cases, be sent to the Directorate of IT (Legal & Research), New Delhi and the decision to file special leave petition shall be in consultation with the Ministry of Law and Justice.
10. The monetary limits specified in para 3 above shall not apply to writ matters and direct tax matters other than income-tax. Filing of appeals in other Direct tax matters shall continue to be governed by the relevant provisions of statute and Rules. Further filing of appeal in cases of income-tax, where the tax effect is not quantifiable or not involved, such as the case of registration of trusts or institutions under s. 12A of the IT Act, 1961, shall not be governed by the limits specified in para 3 above and decision to file appeal in such cases may be taken on merits of a particular case.
11. This instruction will apply to appeals filed on or after 10th July, 2014. However, the cases where appeals have been filed before 10th July, 2014 will be governed by the instructions on this subject, operative at the time when such appeal was filed.
l2. This issues under s. 268A(1) of the IT Act, 1961."
5. On query from the Bench, the CIT-Departmental Representative could not point out any of the exceptions as provided in the circular as under :
	(a) 
	 
	that this is a loss case having tax effect more than the prescribed limit, which should be taken into account,

	(b) 
	 
	that this is a composite order for many assessment years where tax effect will be more than the prescribed limit as per para 5 of above instructions,

	(c) 
	 
	that this is a case, where, in the case of Revenue, where constitutional validity of the provision of the Act or IT Rules 1962 are under challenge

	(d) 
	 
	that Board's order, notification, instruction or circular has been held to be illegal or ultra vires.

	(e) 
	 
	that Revenue audit objection in the case has been accepted by the Department and the same is under challenge.


The learned Departmental Representative could not point out any of the exceptions as provided above. Accordingly, this being a low tax effect case, we dismiss the appeal of the Revenue in limine without going into merits.
6. In the result, the appeal of the Revenue is dismissed.
VARSHA 

*In favour of assessee.
IT: Where search was conducted in year 1996-97 for which regular return was not filed but losses were claimed for assessment year 1996-97, losses incurred for part of year 1996-97 preceding date of search were to be adjusted for determining undisclosed income of block period
■■■
[2015] 57 taxmann.com 18 (Andhra Pradesh) 
HIGH COURT OF ANDHRA PRADESH
Ch. Mohan
v.
Assistant Commissioner of Income-tax, Circle 2(3), Hyderabad*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
I.T.T.A. NOS. 48 & 153 OF 2003†
SEPTEMBER  3, 2014 
Section 158BB of the Income-tax Act, 1961 - Block assessment in search cases - Undisclosed income, computation of (Loss/unabsorbed loss, setting off) - Block period 1986-87 to 1996-97 - Search was conducted on 24-1-1996 - Block assessment for period covering 1986-87 to 1996-97 was made - Assessee claimed that they had incurred losses in year of search and sought to set off same - However, assessee did not file return for assessment year 1996-97 - Whether losses, if any, incurred in part of year 1996-97 preceding date of search same was to be adjusted for determining undisclosed income as well as for passing block assessment order - Held, yes [Paras 11 & 12] [Partly in favour of assessee/ Matter remanded] 
FACTS
 
	■ 
	 
	The assessees were individual and both of them were the shareholders of a Company. A search was conducted in the respective premises of the assessees on 24-1-1996. On the basis of the search, the block assessments for the period coverying 1986-87 to 1996-97 were made. The assessees admitted the undisclosed income and made an attempt to post losses for the assessment year 1996-97 either equivalent to or exceeding the income so discovered on the ground that as on the date of search, they still had time to file the returns for that assessment year.

	■ 
	 
	The Assessing Officer did not agree with the same and passed block assessment orders imposing tax on the undisclosed income.

	■ 
	 
	On appeal before the Appellate Authorities, same was dismissed.

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	Section 158BB(1) prescribes the procedure to be followed to determine the undisclosed income for the purpose of the proceedings under Chapter XIVB. That incidentally happens to be the first step in the process. Every caution is taken to ensure that only such of the amounts as are actually covered by the assessment in the block period are added; and amounts not covered by that period are not permitted to be added. Once the process of computation of undisclosed income under sub-section (1) is concluded, the manner in which the amount so arrived at must be dealt within the context of brining it under the tax, is dealt with under the subsequent provisions. For example, sub-section (4) of section 158BB prohibits the setting off of carried forward losses under Chapter VI or unabsorbed depreciation under Chapter IV of the Act, against the undisclosed income. [Para 6]

	■ 
	 
	The very expression brought forward losses or unabsorbed depreciation under the relevant provisions discloses that the amounts have spilled over or crossed the concerned assessment year. In other words, the income in the concerned assessment year was so inadequate that the loss that was noticed or the depreciation which was deductable, could not be absorbed. Since the Act provides for the facility to be availed in the subsequent assessment years, they partake the character of unabsorbed loss or carried forward depreciation. [Para 7]

	■ 
	 
	The appellants pleaded that they have incurred losses in the assessment year 1996-97 in which the search was conducted and if the losses are taken into account, the undisclosed income virtually gets neutralised. That however did not weigh with the Assessing Officer as well as the Tribunal. [Para 8]

	■ 
	 
	Chapter XIVB, is virtually as a self-contained code. It prescribes the procedure to be followed whenever searches are conducted and the undisclosed income is discovered or found. To be fair to the assessee, the chapter provides for allowing all the deductions etc., as is done in the ordinary assessments. Section 158BH makes this aspect clear. Though in the process of reckoning the undisclosed income that is discernable from the orders of assessment covering block period is to be deducted and the losses, if any, are to be added, in the ultimate processing of the block assessment, the deductions or allowances covering that very period must be done as though it is a regular assessment. The substantial difference, if at all, is the rate of tax which is at 60 per cent on the undisclosed income as against 30 per cent on the regular assessments. [Para 9]

	■ 
	 
	The Parliament has taken every possible care to ensure that the result of the search is not watered down by pitting it against the unabsorbed losses or carried forward depreciation, meaning thereby, the losses or depreciations which have crossed the block period. In B.D.A Ltd. v. Asstt. CIT [1998] 65 ITD 501 the Bombay High Court dealt with this aspect in detail, taking note of, not only the purport of section but also the circulars issued by the department from time to time. In its application to the facts of the present case, the concept would be that in case the appellants had to their credit, any unabsorbed losses within the block period, they shall be entitled to have the benefit thereof in accordance with the procedure prescribed under sub-section (1) of section 158BB. If on the other hand, the loss is referable to any period subsequent to the block period notwithstanding its origin and assuming the character of the unabsorbed loss; it would not be available to them to be adjusted against the undisclosed income. [Para 10]

	■ 
	 
	Since the assessees did not file any returns for the assessment year 1996-97, it is difficult to straightway conclude as to whether they had any unabsorbed loss to their credit. Another fact which needs to be taken into account, is that they did not have any unabsored loss since such a loss did not cross the assessment year 1995-96. Therefore, they have to fall back upon the losses, if any incurred in that part of the year 1996-97 which preceded the date of search. For this purpose, the verification of their books of account is necessary. [Para 11]

	■ 
	 
	Therefore, the appeals are partly allowed directing that the revenue shall undertake verification of the books of account of the assessee for the assessment year 1996-97 referable to the period, preceding the date of search and if the respondent is satisfied that the appellants have incurred loss during that period, he shall take the same into account for determining the undisclosed income, as well as for passing the block assessment order. [Para 12]


CASES REFERRED TO
 
B. D. A. Ltd. v. Asstt. CIT [1998] 65 ITR 501 (Bom.) (para 10).
S. Ravi, Sr. Counsel  for the Appellant. S.R. Ashok, Sr. Counsel  for the Respondent.
JUDGMENT
 
L. Narasimha Reddy, J. - These two appeals are filed by the respective assessees feeling aggrieved by the common order dated 30-08-2002 passed by the Hyderabad Bench A of the Income Tax Appellate Tribunal (for short, the Tribunal) in I.T (S.S) A.Nos.50and 51/Hyd/1997.
For the sake of convenience, the parties are referred as the 1st appellant and the 2nd appellant.
2. The facts, in brief, are as under:
The appellants are individual and independent assessees. Incidentally, both of them are the shareholders of a company by name M.K. Securities Limited. They have been submitting returns year after year. A search was conducted on 24-01-1996 under Section 132 of the Income Tax Act, 1961 (for short, the Act) in the respective premises of the appellants. On the basis of the search, the block assessments for the period covering 1986-87 to 1996-97 were made. The 1st appellant admitted the undisclosed income of Rs.26,0,9000/- and the 2nd appellant stated that he has undisclosed income of Rs.3,96,000/-. However, both of them have made an attempt to post losses either equivalent to or exceeding the income so discovered for the assessment year 1996-97 on the ground that as on the date of search, they still have time to file the returns for that assessment year. The assessing officer did not agree with the same and passed block assessment orders dated 31-01-1997 imposing tax on the undisclosed income. The said orders were challenged before the Tribunal. The appeals were dismissed through common order dated 30-08-2002.
3. Sri S. Ravi, learned Senior Counsel for the appellants submits that the action of the respondent in refusing to take the losses for the corresponding period is contrary to Section 158BB of the Act. He submits that the prohibition, if at all is only under Section 158BB(4) as regards the setting of the unabsorbed loss within the block period. Learned counsel submits that any part of an assessment order preceding the date of search needs to be treated as a unit in this regard and that there was no justification in disallowing the unabsorbed loss, posted by the appellants.
4. Sri S.R. Ashok, learned Senior Counsel for the Income Tax Department submits that through out the block period as regards which the returns were filed, no loss whatever was posted by the appellants and the attempt to show the loss for the part of the assessment year, that too as regards which no returns were filed was only to neutralise what has been unearthed in the course of search. He contends that the assessing officer and the Tribunal have taken the correct view of the matter and no interference is warranted in the appeals.
5. The proceedings are the result of a search made in the premises of the appellants. The search is so perfunctory that what has come out is in the form of declaration by the appellants themselves of certain amounts as undisclosed income viz., Rs.26,00,900/- by the 1st appellant and Rs.3,96,000/- by the 2nd appellant. Since the search was conducted on 24-01-1996, the block period is comprised of the assessment years 1986-87 to 1996-97. A perusal of the block assessment discloses that there was no discrepancy or disparity of facts and figures in relation to all the assessment years within the block, except the last year. Even for that year, the returns were not filed. It so happened that in the year of search, the appellants still had time to file returns. Incidentally, the entire controversy is only with reference to the facts and figures of the year of search.
6. It is too well known that Section 158BB(1) prescribes the procedure to be followed to determine the undisclosed income for the purpose of the proceedings under Chapter XIVB. That incidentally happens to be the first step in the process. Every caution is taken to ensure that only such of the amounts as are actually covered by the assessment in the block period are added; and amounts not covered by that period are not permitted to be added. Once the process of computation of undisclosed income under sub-section (1) is concluded, the manner in which the amount so arrived at must be dealt with in the context of brining it under the tax, is dealt with under the subsequent provisions. For example, sub-section (4) of Section 158BB prohibits the setting off of carried forward losses under Chapter VI or unabsorbed depreciation under Chapter IV of the Act, against the undisclosed income.
7. The very expression brought forward losses or unabsorbed depreciation under the relevant provisions discloses that the amounts have spilled over or crossed the concerned assessment year. In other words, the income in the concerned assessment year was so inadequate that the loss that was noticed or the depreciation which was deductable, could not be absorbed. Since the Act provides for the facility to be availed in the subsequent assessment years, they partake the character of unabsorbed loss or carried forward depreciation.
8. The appellants pleaded that they have incurred losses in the assessment year 1996-97 in which the search was conducted and if the losses are taken into account, the undisclosed income virtually gets neutralised. That however did not weigh with the assessing officer as well as the Tribunal.
9. Chapter XIVB, is virtually as a self-contained code. It prescribes the procedure to be followed whenever searches are conducted and the undisclosed income is discovered or found. To be fair to the assessee, the chapter provides for allowing all the deductions etc., as is done in the ordinary assessments. Section 158BH makes this aspect clear. Though in the process of reckoning the undisclosed income that is discernable from the orders of assessment covering block period is to be deducted and the losses, if any, are to be added, in the ultimate processing of the block assessment, the deductions or allowances covering that very period must be done as though it is a regular assessment. The substantial difference, if at all, is the rate of tax which is at 60% on the undisclosed income as against 30% on the regular assessments.
10. The Parliament has taken every possible care to ensure that the result of the search is not watered down by pitting it against the unabsorbed losses or carried forward depreciation, meaning thereby, the losses or depreciations which have crossed the block period. In B.D.A Ltd. v. Asstt. CIT [1998] 65 ITD 501 the Bombay High Court dealt with this aspect in detail, taking note of, not only the purport of section but also the circulars issued by the department from time to time. In its application to the facts of the present case, the concept would be that in case the appellants had to their credit, any unabsorbed losses within the block period, they shall be entitled to have the benefit thereof in accordance with the procedure prescribed under sub-section (1) of Section 158BB. If on the other hand, the loss is referable to any period subsequent to the block period notwithstanding its origin and assuming the character of the unabsorbed loss; it would not be available to them to be adjusted against the undisclosed income. The relevant provision reads:
Section 158BB(4): For the purpose of assessment under this Chapter, losses brought forward from the previous year under Chapter VI or unabsorbed depreciation under sub-section (2) of section 32 shall not be set off against the undisclosed income determined in the block assessment under this Chapter, but may be carried forward for being set off in the regular assessments.
11. Since the appellants did not file any returns for the assessment year 1996-97, it is difficult to straightaway conclude as to whether they had any unabsorbed loss to their credit. Another fact which needs to be taken into account, is that they did not have any unabsorbed loss since such a loss did not cross the assessment year 1995-96. Therefore, they have to fall back upon the losses, if any incurred in that part of the year 1996-97 which preceded the date of search. For this purpose, the verification of their books of accounts is necessary. It is only when the assessing officer is satisfied on verification of the books, that the appellants incurred loss during the period preceding search, that an occasion may arise to adjust the same. If in the course of verification it emerges that the appellants have incurred any losses during that period, such losses do not answer the description of unabsorbed loss. In fact, it is yet to be absorbed. Therefore, even while upholding the view taken by the assessing officer as well as the Tribunal, we find that the verification of the books of accounts for the assessment year 1996-97 preceding the date of search needs to be undertaken.
12. We, therefore, partly allow the appeals directing that the respondent shall undertake verification of the books of accounts of the appellants for the assessment year 1996-97 referable to the period, preceding the date of search and if the respondent is satisfied that the appellants have incurred loss during that period, he shall take the same into account for determining the undisclosed income, as well as for passing the block assessment order.
13. The miscellaneous petitions filed in these appeals shall also stand disposed of. There shall be no order as to costs.
DHARMENDRA 

*Partly in favour of assessee/Matter remanded.
†Arising out of order of ITAT, Hyderabad Bench 'A' in IT (SS) Appeal Nos. 50 & 51 (Hyd.) of 1997, dated 30-8-2002. 
IT : Where assessee was engaged in construction activity having more than 50 construction sites in India and abroad, deduction under section 80HHB was available in respect of each project instead of netting up of profits from all overseas projects
■■■
[2015] 56 taxmann.com 38 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax
v.
Hindustan Construction Co.Ltd.*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT REFERENCE NO. 303 OF 1997
SEPTEMBER  3, 2014 
Section 80HHB of the Income-tax Act, 1961 - Deduction - Profits and gains from projects outside India (Computation of deduction) - Assessment year 1984-85 - Assessee was engaged in construction activity having more than 50 construction sites in India and abroad - Whether assessee was entitled to deduction under section 80HHB in respect of each project instead of netting up of profits from all overseas projects - Held, yes [Para 10][In favour of assessee] 
CASES REFERRED TO
 
CIT v. Canara Workshops (P.) Ltd. [1986] 161 ITR 320/27 Taxman 262 (SC) (para 9), Synco Industries Ltd. v. Assessing Officer, IT [2002] 254 ITR 608/[2001] 119 Taxman 503 (Bom.) (para 9) and Synco Industries Ltd. v Assessing Officer, IT [2008] 299 ITR 444/168 Taxman 224 (SC) (para 9).
Suresh Kumar  for the Appellant. Sanjiv Shah  for the Respondent. 
JUDGMENT
 
1. The Tribunal has referred the following questions for opinion and answer by this Court:—
	"(1)
	 
	Whether, on the facts and in the circumstances of the case and in law, the Appellate Tribunal was right in law in holding that the assessee was entitled to deduction u/s 80HHB in respect of each project instead of netting up of profits from all the overseas projects and thus directing the Assessing Officer to allow the deduction as claimed by the assessee without setting off the loss suffered in other foreign projects?

	(2)
	 
	Whether, on the facts and in the circumstances of the case and in law, the Appellate Tribunal was right in law in holding that the decision of the Hon'ble Supreme Court in CIT v. Canara Workshops (P.) Ltd. [1986] 161 ITR 320 in connection with section 80E is applicable with greater force in relation to deduction under section 80 HHB of the Act although the above decision pertains to assessment years 1966-67 and 1967-68 whereas section 80AB has been inserted from April 1, 1981 due to which there was material change in the relevant legal provisions?

	(3)
	 
	Whether, on the facts and in the circumstances of the case and in law, the Appellate Tribunal was right in law in holding that the provisions of section 80AB do not in any way curtail the assessee's claim for deduction under section 80HHB in respect of each unit and that the wordings of section 80HHB are to entitle the assessee the benefits of section 80HHB in respect of each unit?"


2. It is conceded that the question Nos.1 to 3 which have been referred, are interrelated. They arise out of the same issue, namely, deduction under section 80HHB of the Income-tax Act, 1961.
3. It is the case of the assessee and which has been accepted by the Tribunal that it is a limited company engaged in construction activity having more than 50 construction sites in India and abroad. While completing the assessment for the assessment year 1984-85, the Assessing Officer did not consider any deduction under section 80HHB of the Act as the assessee's application for condonation of delay in repatriation of funds was pending before the Commissioner of Income Tax, Bombay City-I. The Assessing Officer observed that the deduction will be determined and given under section 154 of the Act once the pending application is disposed off by the Commissioner of Income Tax. The Commissioner of Income Tax passed an order condoning the delay in repatriation of money on 6th September, 1988. Thereafter, the Assessing Officer proceeded to pass an order under section 154 of the Act for the purpose of giving deduction under the said section in respect of profits and gains arising from projects out of India. The assessee claimed such deduction at Rs. 1,20,07,654/- but the Assessing Officer worked out the relief at Rs. 1,87,69,578/-. The difference in the relief was the result of netting up of profit from all the overseas projects. The contention of the assessee is that it is entitled to such deductions under this section in respect of each project. This was not accepted by the department and the assessee aggrieved by this stand approached the First Appellate Authority, namely, Commissioner of Income Tax (Appeals) and, lastly, the Tribunal. The Tribunal allowed the assessee's appeal by its order dated March 25, 1996.
4. In doing so, the Tribunal relied upon section 80HHB(1) which, at the relevant time, read as under:—
"(1) Where the gross total income of an assessee being an Indian company or a person (other than a company) who is resident in India includes any profits and gains derived from the business of —
	(a)
	 
	The execution of a foreign project undertaken by the assessee in pursuance of a contract entered into by him, or

	(b)
	 
	The execution of any work undertaken by him and forming part of a foreign project undertaken by any other person in pursuance of a contract entered into by such other person,


with the Government of a foreign State or any statutory or other public authority or agency in a foreign State, or a foreign enterprise, there shall, in accordance with and subject to the provisions of this section, be allowed, in computing the total income of the assessee, a deduction from such profits and gains of an amount equal to fifty per cent thereof :
Provided that the consideration for the execution of such project or, as the case may be, of such work is payable in convertible foreign exchange."
5. The Tribunal held that wording of clause (a) and (b) of sub-section 1 of this provision as reproduced above would not rule out computation of the deductions unit-wise. The requirement appears to be that if the gross total income of an assessee being an Indian Company or a person includes any profits and gains derived from the business of the execution of a foreign project undertaken by the assessee in pursuance of a contract entered into by him or the execution of any work undertaken by him and forming part of a foreign project undertaken by any other person in pursuance of a contract entered into by such other person, with the Government of a foreign State, or any statutory or other public authority or agency in a foreign State, or a foreign enterprise and if these are satisfied, there shall be in accordance with and subject to the provisions of this section, be allowed, in computing the total income of the assessee, a deduction from such profits and gains of an amount equal to 25 per cent thereof.
6. By the proviso, it is provided that the consideration for the execution of such project or, as the case may be, of such work is payable in convertible foreign exchange. There is no dispute before us that the clauses are attracted and that the assessee has derived the income from the projects undertaken abroad. However, what is disputed is whether the quantum of deduction should be arrived at by taking into consideration the income generated unit-wise or whether the projects abroad have to be aggregated as was done by the Assessing Officer and upheld by the Commissioner.
7. We have heard Mr. Suresh Kumar at some length, appearing for the revenue and Mr. Shah appearing for the assessee.
8. With their assistance, we have perused the relevant provisions of Chapter VI-A. We have also perused this section which is the subject matter of this Reference carefully.
9. We find no basis for any wider question or controversy being decided or dealt with. Whether the judgment of the Hon'ble Supreme Court in the case of CIT v. Canara Workshops (P.). Ltd. [1986] 161 ITR 320/27 Taxman 262 was the applicable one or whether the judgment delivered by a Division Bench of this Court in the case of Synco Industries Ltd. v. Assessing Officer, IT [2002] 254 ITR 608/[2001] 119 Taxman 503 and confirmed by the Hon'ble Supreme Court vide its judgment delivered reported in Synco Industries Ltd. v. Assessing Officer, IT [2008] 299 ITR 444/168 Taxman 224 was of any assistance in resolving the issue or controversy.
10. We find that the Tribunal has essentially gone by the facts and peculiar to the assessee. The project in this case and abroad whether undertaken by the assessee in pursuance of a contract or whether the execution of the work undertaken by him and forming part of a project undertaken by any other person in pursuance of a contract entered into by such other person, has not been detailed before us. Suffice it to note that if the assessee had placed before the Assessing Officer the relevant details and pointed out that it is engaged in construction activity having more than 50 construction sites in India and abroad, then, whether such sites were forming part of a foreign project and subject matter of a single contract or whether in relation to individual sites distinct contracts have been entered into and executed by the assessee is something and essentially of facts. In the absence of all the relevant details, the Assessing Officer was not justified in computing the income from such construction activities undertaken abroad and by process of clubbing or netting as has been done in the instant case. The only issue before the Tribunal was whether, as held by the Assessing Officer, the computation of deduction under this section can be made in respect of each unit and that is not prohibited by section 80HHB(1). That has been considered by the Tribunal and in accepting the assessee's stand that it referred to the judgment of the Hon'ble Supreme Court. The judgment referred to in the case of Canara Workshops (P.) Ltd. (supra) has been referred because in that case the Income Tax Officer held that the assessee before the Hon'ble Supreme Court would be entitled to deduction under section 80E on the profits from the manufacture of automobile parts only after setting off the loss in alloy steel manufacture. That was because in the relevant assessment year, the assessee commenced another activity, namely, the manufacture of alloy steels which was an industry. The assessee was engaged in the manufacture of automobile spares. From automobile spares manufacturing, the assessee generated profits but from the alloy steel industry it incurred losses. That is why the matter went up to the Hon'ble Supreme Court from the order of the Tribunal because the Tribunal accepted the contention of the assessee that the deduction was permissible on the entire profits of the automobile parts industry included in the total income without deducting therefrom the losses in the alloy steel manufacture. We do not find the situation of this type and before us. However, the reference to the Hon'ble Supreme Court's decision in Canara Workshops (P.) Ltd. (supra) was not entirely misplaced as is urged before us. It is only for the purpose of computation of the deductions and whether the section prohibits the assessee from having a computation unit-wise that the Tribunal referred to this judgment. Beyond that, it has not considered any wider question or controversy. In such circumstances, we do not find how the Reference was made to this Court. There were no question of law and which could possibly require an answer or opinion from this Court. The Tribunal has decided the matter essentially in the light of the facts and material placed before it. In such circumstances, and considering the provision in question and the order of the Tribunal, we do not think that the Appellate Tribunal was in error in holding that the assessee was entitled to the deduction under section 80HHB in respect of each project instead of netting up of profits from all the overseas projects. In such circumstances, the Tribunal was in no error in directing the Assessing Officer to allow the deduction as claimed by the assessee without setting off all the losses suffered in other foreign projects. In such circumstances, the Reference is answered in favour of the assessee and against the revenue. The Reference is, accordingly, disposed of. No costs.
VARSHA 

*In favour of assessee.
IT : Where Assessing Officer having considered material on record, concluded that assessee was not required to deduct tax at source while making payment to non-resident, he could not subsequently reopen assessment merely on basis of change of opinion that payment in question was to be made after deducting tax at source
■■■
[2014] 50 taxmann.com 109 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'A'
Smt. Purnima Dutta
v.
Income-tax Officer, Ward-55 (4), Kolkata*
MAHAVIR SINGH, JUDICIAL MEMBER 
AND SHAMIM YAHYA, ACCOUNTANT MEMBER 
IT APPEAL NO. 432 (KOL.) OF 2013
[ASSESSMENT YEAR 2006-07] 
SEPTEMBER  3, 2014 
Section 195, read with section 147, of the Income-tax Act, 1961 - Deduction of tax at source - Payment to non-resident (Reopening of assessment) - Assessment year 2006-07 - Whether where Assessing Officer having considered material on record, concluded that assessee was not required to deduct tax at source while making payment to non-resident, he could not subsequently reopen assessment merely on basis of change of opinion that payment in question was to be made after deducting tax at source - Held, yes [Para 7.5] [In favour of assessee] 
FACTS
 
	■ 
	 
	For relevant assessment year, the assessment in case of assessee was completed under section 143(3). In course of assessment, the Assessing Officer considered nature of payment made by assessee to a non-resident and decided not to make any disallowance on account of non deduction of tax at source under section 195.

	■ 
	 
	Subsequently, the Assessing Officer initiated reassessment proceedings wherein payment in question was disallowed due to failure of assessee to deduct tax at source.

	■ 
	 
	The Commissioner (Appeals) confirmed the disallowance made by the Assessing Officer.

	■ 
	 
	The assessee filed instant appeal contending that reassessment proceedings were invalid as those proceedings were initiated merely on basis of change of opinion.


HELD
 
	■ 
	 
	It was noted from records that in course of assessment the Assessing Officer has duly considered the payment to 'P' Ltd. The assessee has also submitted that the agreement under which payment was made to 'P' Ltd. He was also aware of the payments and balance outstanding in the name of the said company. Hence it cannot be said that the Assessing Officer was not aware of the nature of payments made to the said party. Thus, Assessing Officer after conscious application of mind has chosen not to make any disallowance. [Para 7.1]

	■ 
	 
	While reopening of the assessment on the ground of payment to 'P' Ltd. The Assessing Officer has noted in the reason of reopening that 'P' Ltd. was assessed to tax in International Taxation, Mumbai. The Assessing Officer was of the opinion that the assessee was required to make TDS under section 195 which the assessee has not done. However, no new fact has come to the notice of the Assessing Officer for reopening the issue of payment to 'P' Ltd.

	■ 
	 
	The nature of payments, licencee agreement made with the party were all available with the Assessing Officer in the original assessment under section 143(3). The Assessing Officer consciously made a decision not to make any disallowance in this regard. Hence on the same issue when the reopening is done and the Assessing Officer changes his opinion and comes to the decision that the assessee should have deducted TDS under section 195, it is clearly a change of opinion. It is a fresh application of mind on the same set of facts which is not permissible. [Para 7.2]

	■ 
	 
	In the result the appeal of the assessee is allowed. [Para 8]


CASES REFERRED TO
 
CIT v. Kanoi Industries (P.) Ltd. [IT Appeal No. 108 of 2012, dated 15-6-2012] (para 5), CIT v. Kelvinator of India Ltd. [2010] 320 ITR 561 (SC) (para 5.1), Mrs. Parveen P. Bharucha v. Dy. CIT [2012] 348 ITR 325/[2013] 212 Taxman 166/[2012] 28 taxmann.com 274 (Ban.) (para 5.1) and CIT v. Foramer France [2003] 364 ITR 566/129 Taxman 72 (SC) (para 7.4).
Soumitra Chowdhury, Advocate  for the Appellant. Vivek Verma JCIT, Sr. DR.  for the Respondent.
ORDER
 
Shamim Yahya, Accountant Member - This appeal filed by the assessee is directed against order of ld. C.I.T.(A)-XXXVI, Kolkata dated 21.12.2012 and pertains to Assessment year 2006-07.
2. The grounds of appeal in this appeal read as under :—
	"1.
	 
	For that the Ld.Commissioner of Income Tax (Appeal)-XXXVI/Kol has erred in law as well as on facts of the case in confirming the addition of Rs.32,10,999.00 (Rs.42,81,332.00 - Rs.10,70,333.00) u/s 40(a)(ia) of the I.T.Act, 19761 on the grounds which are not correct.

	2.
	 
	For that the Ld.Commissioner of Income Tax (Appeal)-XXXVI,/Kol has erred in law as well as on facts of the case in enhancing the assessed income by a sum of Rs.22,32,562.00 u/s 40(a)(ia) of the I.T.Act, 1961 to the tune of Rs.23,32,532.00 on the grounds which are not correct.

	3.
	 
	For that the appellant craves leave to adduce, modify and/or alter the grounds at or before hearing."


2.1 The assessee has also raised additional grounds of appeal which is as under :—
"2. For that on the facts of the case, the ld.CIT(A) was wrong in not considering the facts that the reopening u/s 147 was itself bad-in-law, therefore, the order passed by the AO u/s 148 dated 23.12.2011 and sustained by the ld. CIT(A) is completely arbitrary, unjustified and illegal and should have been quashed."
3. In this case original assessment was passed u/s 143(3) of the Act on 30.12.2008 on a total income of Rs.36,13,450/-. Thereafter assessment was reopened. During the re-assessment AO observed as under :—
"On scrutiny of the records it is seen that the assessee has paid Rs.42,81,332/- to M/s.Paramount Films of India Ltd. during the financial year 2005-06 relevant to the assessment year 2006-07.
As per records, M/s. Paramount Films of India Ltd having P.A.No.AAACP9517E is assessed to tax in International Taxation, Circle-4(2), Mumbai. The residential status of M/s.Paramount Films of India Ltd. is Non-resident and it is a Foreign Company and is incorporated in USA.
Under the provisions of Section 195 of the I.T.Act, 1961, a person responsible for paying to non-resident or to a foreign company shall deduct income-tax thereon at the rate in force. As such the assessee was required to deduct tax on gross basis while making payment to M/s.Paramount Films of India Ltd., a non-resident and foreign company, as required u/s 195 of the I.T.Act, 1961. But the assessee has failed to do so. The assessee was, therefore, asked to show cause as to why the amount of Rs.42,81,332/- should not be disallowed and added back to her total income for the assessment year 2006-07 u/s 40(a)(i) of the I.T.Act, 1961, for non-deduction of tax at source."
The assessee contended that section 195(1) of the Act does not apply. However AO was not satisfied. He referred to the confirmation received from AO, International Taxation, Mumbai having jurisdiction over M/s. Paramount Films of India Ltd. and proceeded to hold as under :—
"In view of the above, M/s. Paramount Films of India Ltd., to whom the assessee has paid Rs.42,81,332/- during the F.Y.2005-06 relevant to the assessment year 2006-07 without deduction of tax at source from payment, is a foreign company and provisions of section 195 of the Income-tax Act, 1961, is applicable in this case. But the assessee has failed to do so.
Out of the above sum of Rs.42,81,332/- paid to M/s. Paramount Films of India Ltd. an amount of Rs.10,70,333/- has already been added by the A.O. in the order u/s 143(3) of the I.T.Act, 1961, for the assessment year 2006-07 which was sustained by the Learned CIT(A)-XXXVI, Kolkata, vide order dated 26/9/2011. As such, an amount of Rs.32,10,999/- (Rs.4,81,332 - 10,70,333) is added back to the total income of the assessee for the assessment year 2006-07 as per provisions of section 40(a)(ia) of the Income-tax Act, 1961, for failure on the part of the assessee for non-deduction of tax at source as per provisions of section 195 of the Income-tax Act, 1961."
4. Assessee appealed before the ld. CIT(A) for adjudicating both the issues on reopening as well as merits of the addition of Rs.32,10,999/-. The ld. CIT(A) did not adjudicate the issue of reopening. However, he confirmed the disallowance made by the AO. Furthermore the ld. CIT(A) held that the total payment made by the assessee to M/s. Paramount Film of India Ltd. within the year was Rs.66.13,884/-. Hence he enhanced the addition by Rs.22,32,562/-. Against the above the assessee is in appeal before us.
5. At the outset, the ld. Counsel of the assessee contended that the issue of reopening has not been adjudicated by the ld. CIT(A). He submitted that the reopening in this case is clearly bad in law. He submitted that the issue of payment to M/s. Paramount Film of India was duly considered by the AO during the assessment u/s 143(3) of the Act. The ld. Counsel of the assessee further submitted that the licensee agreement with M/s. Paramount Film India Ltd. was also submitted before the AO. Hence the AO was fully aware of the nature of the payments made to M/s. Paramount Film (India) Ltd. The AO has considered the issue and also made addition in this regard. Hence he submitted that the reopening on the same issue of payment to M/s. Paramount Film of India Ltd. by the AO is not valid as it is a change of opinion and the AO has duly considered the issue of payment to M/s. Paramount Film of India Ltd. On the same issue now he cannot reopen the assessment to make further addition on fresh application of mind. In this regard the ld. Counsel of the assessee also contended that all material facts were disclosed before the AO and no material has come to the possession of the AO. Hence he submitted that reopening is clearly bad. In this regard the ld. Counsel of the assessee referred to the decision of the Hon'ble Calcutta High Court in IT Appeal No.108 of 2012, GA No.1510 of 2012 in the case of CIT v. Kanoi Industries (P.) Ltd. order dated 15-6-2012 wherein it has held as under :—
"When on the same set of fact and materials Assessing Officer takes bona fide decision, it is not open for the subsequent officer to reopen the same just because he does not agree to the decision of the previous officer. In this case the Tribunal has recorded that a mere change of opinion between two officers in reopening of the assessment and it is not legally permissible. We, therefore, do not find any infirmity and illegality in the impugned judgment and order dated 12th January, 2012 passed by the learned Tribunal."
5.1 The ld. Counsel of the assessee further placed reliance upon the decision of the Hon'ble Supreme Court in the case of CIT v. Kelvinator of India Ltd. [2010] 320 ITR 561 and the decision of the Hon'ble Bombay High Court in the case of Mrs. Parveen P. Bharucha v. Dy. CIT [2012] 348 ITR 325[2013] 212 Taxman 166/[2012] 28 taxmann.com 274.
6. The ld. DR, on the other hand, relied on the orders of the authorities below.
7. We have heard the rival submissions and carefully perused the records. We find that in this case original assessment was made u/s 143(3) of the Act. In the assessment order u/s 143(3) of the Act we note that in para -2 the AO has dealt with the disallowance in respect of sundry creditors. In this there is a clear mention of payment to M/s. Paramount Film (India) Pvt. Ltd. wherein the outstanding amount has been shown at Rs.10,59,716/-. The AO in this regard has noted that the assessee has given the names and address details very late. The AO has deputed the Inspector. The Inspector with regard to M/s. Paramount Film (India) Pvt. Ltd. has mentioned that "payments made during the year Rs.55,54,177/-. As address is given at Mumbai. We could not verify the same within one day.". The AO noted that the assessee was given an opportunity to represent the above discrepancy/payment and reconciliation. The AO noted that the assessee has chosen not to reconcile the same. AO also observed that the assessee has not given all the agreements to ascertain the exact payments that she has made. AO proceeded to compute the disallowance u/s 41(1) of the Act as under :—
	Name 
	
	Amounts said to have been paid during the year 
	Total 

	Arjoe Entertainment Pvt.Ltd.
	7438
	30,139
	37,577

	Black Magic Motion Pictures
	1275
	5576
	6851

	Beyond Reels
	12080
	520
	12,600

	Deep Films
	3,20,060
	NIL
	3,20,060

	Inner Circle
	7923
	*71463 Assessee received Rs. 63,916/-
Difference amount is Rs.71,463-63916 = 7,447
	 

	Jagannath Productions
	134924
	4740
	1,39,664

	Tejasvi Entertainment
	3790
	13,281
	17,071

	Paramount Film (India) Pvt. Ltd.
	10,59,716
	 
	 

	TOTAL
	
	
	5,33,823


Therefore, based on the above facts the total disallowance u/s 41(1) is Rs.5,33,823/-".
7.1 From the above we note that the AO has duly considered the payment to M./s. Paramount Film (India) Pvt. Ltd. The ld. Counsel of the assessee has submitted that the agreement under which payment was made to M/s. Paramount Film (India) Ltd. was also submitted before the AO. He was also aware of the payments and balance outstanding in the name of the said company. Hence it cannot be said that the AO was not aware of the nature of payments made to the said party. AO has also considered and chosen not to make any addition u/s 41(1) of the Act in the name of the said party, despite noting that the Inspector has reported that payment made during the year to the said party was Rs.55,54,177/-. Thus AO after conscious application of mind has chosen not to make any disallowance. Hence it is clear that the AO has applied his mind regarding the nature of payment and chosen not to make any disallowance.
7.2 Now in this background we note that while reopening of the assessment on the same ground of payment to M/s. Paramount Film (India) Pvt. Ltd. AO has noted in the reason of reopening that as per records M/s. Paramount Film (India) Pvt. Ltd. having PA NO.AAACP9517E is assessed to tax in International Taxation 4(2), Mumbai. AO was of the opinion that the assessee was required to make TDS u/s 195 of the Act which the assessee has not done. Thus we note that no new fact has come to the notice of AO for reopening the issue of payment to M/s. Paramount Film (India) Ltd.. The nature of payments, licencee agreement made with the party were all available with the AO in the original assessment u/s 143(3) of the Act. AO consciously made a decision not to make any disallowance in this regard. Hence on the same issue when the reopening is done and the AO changes his opinion and comes to the decision that the assessee should have been deducted TDS u/s 195 of the Act, it is clearly a change of opinion. It is a fresh application of mind on the same set of facts. This, in our considered opinion, is not permissible as held by the Jurisdictional High Court in the case of Kanoi Industries (P.) Ltd. (supra). In this case it was expounded that—
"When on the same set of fact and materials Assessing Officer takes bona fide decision, it is not open for the subsequent officer to reopen the same just because he does not agree to the decision of the previous officer. In this case the Tribunal has recorded that a mere change of opinion between two officers in reopening of the assessment and it is not legally permissible. We, therefore, do not find any infirmity and illegality in the impugned judgment and order dated 12th January, 2012 passed by the learned Tribunal."
Thus it is not open for the officer to reopen the assessment just because he does not agree to the decision of the previous officer. Hence reopening on mere change of opinion between two officers is not legally permissible.
7.3 We may also refer to the following case laws The Hon'ble Supreme Court in the case of Kelvinator of India Ltd. (supra) reported in 320 ITR 561 (SC) has held as under :—
'Therefore, post - 1st April 1989, power to reopen is much wider. However, one needs to give a schematic interpretation to the words "reason to believe" failing which, we are afraid, section 147 would give arbitrary powers to the Assessing Officer to reopen assessments on the basis of "mere change of opinion", which cannot be per se reason to reopen. We must also keep in mind the conceptual difference between power to review and power to reassess. The Assessing Officer has no power to review; he has the power to reassess. But reassessment has to be based on fulfillment of certain preconditions and if the concept of "change of opinion" is removed, as contended on behalf of the Department, then, in the garb of reopening the assessment, review would take place. One must treat the concept of "change of opinion" as an in-built test to check abuse of power by the Assessing Officer.'
7.4 Similar was expounded by the Hon'ble Apex Court in the case of CIT v. Foramer France [2003] 264 ITR 566/129 Taxman 72. It was held that reassessment cannot be done on the basis of mere change of opinion. It was held that law in this regard was same before and after the amendment by Direct Tax Law amendment 1987.
7.5 Thus the decisions referred to the above supports the case of the assessee. If the AO has considered the payment and nature of the payment to M/s. Paramount (India) Ltd. and chosen not to make any disallowance, reopening and addition on this account is merely a change of opinion and is not permissible. Moreover if it is considered that when the details were available and AO chose not to make any disallowances by invoking provision of section 195 of the Act, the remedy lied with the Commissioner of Income Tax u/s 263 of the Act. This cannot be made a subject matter of reopening u/s 147 of the Act and fresh application of mind by another assessing officer. In these circumstances we hold that reopening in this case is bad in law. Since we have quashed the issue of reopening the merits of the case is not considered.
8. In the result the appeal of the assessee is allowed.
SUNIL 

*In favour of assessee.
IT: Assessee-company was entitled to deduction under section 10A in respect of profits attributable to export turnover for entire relevant year even though registration as an STPI unit was obtained only on 4-3-2000
■■■
[2015] 62 taxmann.com 130 (Madras) 
HIGH COURT OF MADRAS
Commissioner of Income-tax, Chennai-III
v.
Soffia Software Ltd.*
R. SUDHAKAR AND G.M. AKBAR ALI, JJ. 
T.C. (A) NO. 748 OF 2009†
SEPTEMBER  3, 2014 
Section 10A, read with section 80HHE, of the Income-tax Act, 1961 - Free trade zone (STPI registration) - Assessment year 2000-01 - Assessee was engaged in software development and export - Assessee was registered as STPI unit on 4-3-2000 - Assessee claimed deduction under section 10A - According to department, assessee was entitled to benefit of deduction under section 10A only in respect of profits earned after it had been registered as an STPI unit and insofar as claim for export turnover prior to 4-3-2000 was concerned, assessee would be entitled to seek deduction under section 80HHE - Same was confirmed by Commissioner (Appeals) - Whether assessee-company was entitled to deduction under section 10A in respect of profits attributable to export turnover for entire relevant year even though registration as an STPI unit was obtained only on 4-3-2000 - Held, yes [Paras 12 & 13] [In favour of assessee] 
CASE REVIEW
 
CIT v. Wheels India Ltd. [2011] 336 ITR 513/[2012] 20 taxmann.com 682 (Mad.) (para 18) followed.
CASES REFERRED TO
 
CIT v. Wheels India Ltd. [2011] 336 ITR 513/[2012] 20 taxmann.com 682 (Mad.) (para 18).
JUDGMENT
 
R. Sudhakar, J. - The appeal filed against the order of the Income-tax Appellate Tribunal, Chennai "C" Bench in I.T.A. No. 279/Mds/2005, dated September 5, 2008, for the assessment year 2000-01.
2. The respondent-assessee is engaged in software development and export. In respect of the financial year 1999-2000 and the assessment year 2000-01 the assessee filed the returns. The assessment of the assessee-company for the assessment year 2000-01 was completed under section 143(3) of the Income-tax Act on March 24, 2003, determining the book profit under section 115JA at Rs. 1,91,10,174. The assessee filed a revised return of income on June 27, 2001, claiming deduction under section 10A of the Act at Rs. 1,37,72,884, instead of deduction under section 80HHE claimed in the original return.
2.1 The Assessing Officer held that the assessee is not eligible for deduction under section 10A. The assessee, in support of the plea for claiming deduction under section 10A, filed a copy of the communication dated March 4, 2000, from the Software Technology Parks of India (STPI) (an autonomous society under the Government of India, Ministry of Information and Technology) according permission for setting up of 100 per cent. EOU to bear the claim of total export turnover of Rs. 5,46,77,452, and submitted that the profits thereon are entitled to the benefit under section 10A of the Act. According to the Department, the assessee is entitled to the benefit of deduction under section 10A only from March 4, 2000.
3. In so far as the claim for export turnover prior to March 4, 2000, the Department contended that the assessee will be entitled to seek deduction under section 80HHE. The Assessing Officer, considering the total turnover and export turnover total from STPI, allowed the expenditure attributable to STPI unit as enumerated by the appellate authority is as follows :
"The Assessing Officer has taken into consideration the total turnover and the export turnover from STPI as mentioned above and allowed the expenditure attributable to STPI unit as under : 
	 
	
	Rs.

	 
	Total turnover
	5,46,77,452

	 
	Turnover in respect of STPI
	3,69,34,524

	 
	Turnover for the purpose of section 80HHE (Rs. 5.40 crores Rs. 3.69 crores)
	1,77,42,928

	 
	Total operating cost
	5,73,99,949

	 
	Operating cost attributable to exports 
	4,09,05,068

	 
	 
	 

	 
	Operating cost attributable to STPI
	2,76,27,283

	 
	Operating cost towards exports eligible for deduction under section 80HHE
	1,32,77,785

	 
	Profit of STPI
	3,69,34,525

	 
	Less :Operating cost attributable to STPI 
	2,76,27,283

	 
	Profit of industrial unit STPI
	93,06,241"


Having arrived at the profit of STPI unit as above the Assessing Officer has restricted the same to the gross total income computed at Rs. 39,89,404.
4. The matter went on appeal before the Commissioner (Appeals) and the issue was considered by the Commissioner (Appeals) in the following manner:
"The dispute is only whether the exemption under section 10A of the Act is available for the profits derived from export of software for the whole year are only the 'profits' earned after the unit is approved as a STPI unit.
The appellant company has been enjoying deduction under section 80HHE of the Act in respect of 'profits' derived from 'export' of computer software. It has chosen to become A STPI unit and applied for the same. The unit has been approved as 'SIPI' on March 4, 2000. Hence, it is entitled for exemption under section 10A of the Act only from that date onwards prior to the date of the assessee can claim deduction under section 80HHE of the Act and there is no infirmity in the method of computation under section 10A of the Act by the Assessing Officer.
2. The Assessing Officer has correctly identified the 'turnover' of STPI unit, computed the profits there and allowed exemption under section 10A of the Act, as per law.
3. The assessee reference to section 88B (tax rebate for senior citizen for computation of house property) not relevant the issue involved is totally different and there can be no comparison between the two. Even in respect of property income when the property is let and vacant during the whole or part of the previous year rent received or receivable for the period it was let out only is taken as 'annual value' Hence, the assessee's contention on this point are misplaced and without merit and deserve to be rejected.
4. The Board has issued a Circular No. 1 of 2005 (see [2005] 272 ITR (St.) 6), dated January 6, 2005, regarding the allowance of tax holiday under section 10B of the Act. In this circular it is clarified that 'an undertaking set up in domestic tariff area (DTA) and deriving profit from export of articles or things or computer software manufactured or produced by it which is subsequently converted into a EOU shall be eligible for declaration under section 10B of the Income-tax Act on getting approval as 100 per cent. EOU in such a case the deduction shall be available only from the year in which it has got the approval as 100 per cent. EOU and shall be available only for the remaining period of ten consecutive assessment years beginning with the assessment year relevant to the previous year in which the undertaking begin to manufacture or produce articles or things or computer software as a DTA unit. Further, in the year of approval the deduction shall be restricted by the profits derived from exports from and after the date of approval of the DTA units as 100 per cent. EOU.
Though the circular was issued in the context of section 10B of the Act it is applicable to section 10A of the Act as well as both the sections provide for exemption of income in respect of newly established undertakings in any free trade zone or electronic hardware technology park or software technology park or special economic zone commencing activities on or after the dates specified in sections 10A(2) and 10B of the Act applies to newly established hundred per cent. export oriented undertakings. Both the sections provide exemption or deduction in respect of profits derived from export of articles or things or computer software. The conditions prescribed are also similar under both the sections. Hence, the above circular of the Board is clearly applicable to the applicant case.
Hence, the assessee would be entitled for exemption under section 10A of the Act only in respect of profits earned after it had been registered as a STPI unit and not for the earlier period. Hence, the computation of exemption under section 10A of the Act by the Assessing Officer restricting the exemption in respect of profits derived from 'export' after the unit is approved as STPI, i.e., on March 4, 2000, is correct and confirmed. Hence, this ground of appeal is rejected."
5. The Commissioner (Appeals) placed reliance on a circular issued in the context of section 10B of the Act and came to the conclusion that the assessee will be entitled to the benefit derived from "export" after the unit is approved as STPI, i.e., on March 4, 2000, and to that extent the appeal was rejected. Against which, the assessee went on appeal before the Tribunal.
6. The Tribunal, by referring to the provisions of section 10A and also distinguishing the view of the Commissioner (Appeals), held that the Circular issued under section 10B is not applicable to restrict the deduction under section 10A and in any event, the Circular, which was issued on January 6, 2005, cannot be made applicable to the assessment year 2000-01. Against which, the Revenue has preferred the present appeal.
7. While admitting the appeal, the following substantial question of law was formulated:
"1. Whether, on the facts and in the circumstances of the case, the Appellate Tribunal was right in holding that the assessee-company was entitled to deduction under section 10A in respect of the profits attributable to the export turnover for the entire previous year relevant to the assessment year 2000-01 even though registration from the Software Technology Parks of India (STPI), as an STPI unit was obtained only on March 4, 2000, and the Assessing Officer was not correct in restricting the deduction to the export profits relating to the turnover of the period after the date of registration as certified by the STPI?"
8. It was contended that section 10A provides that any profits or gains derived by an assessee from an industrial undertaking to which this section applies shall not be included in the total income of the assessee and this section applies to any industrial undertaking which fulfils all the following conditions and the section reads as follows:
"10A. (1) Subject to the provisions of this section, any profits and gains derived by an assessee from an industrial undertaking to which this section applies shall not be included in the total income of the assessee.
(2) This section applies to any industrial undertaking which fulfils all the following conditions, namely :—
(i) it has begun or begins to manufacture or produce articles or things during the previous year relevant to the assessment year—
	(a)
	 
	commencing on or after the 1st day of April, 1981, in any free trade zone ; or

	(b)
	 
	commencing on or after the 1st day of April, 1994, in any electronic hardware technology park, or, as the case may be, software technology park ; . . .


(3) The profits and gains referred to in sub-section (1) shall not be included in the total income of the assessee in respect of any ten consecutive assessment years, beginning with the assessment year relevant to the previous year in which the industrial undertaking begins to manufacture or produce articles or things. . . .
Explanation. - For the purposes of this section,—
	(i)
	 
	'free trade zone' means the Kandla Free Trade Zone and the Santacruz Electronics Export Processing Zone and includes any other free trade zone which the Central Government may, by notification in the Official Gazette, specify for the purposes of this section.

	(ii)
	 
	'relevant assessment year' means the ten consecutive assessment years referred to in sub-section (3)

	(iii)
	 
	'manufacture' includes any—

	(a)
	 
	process or

	(b)
	 
	assembling or

	(c)
	 
	recording of programmes on any disc, tape, perforated media or other information storage device.

	(iv)
	 
	'electronic hardware technology park' means any park set up in accordance with the Electronic Hardware Technology Park (EHTP) Scheme notified by the Government of India in the Ministry of Commerce.

	(v)
	 
	'software technology park' means any part set up in accordance with the Software Technology Park Scheme notified by the Government of India in the Ministry of Commerce.

	(vi)
	 
	'produce' in relation to articles or things referred to in clause (i) of sub-section (2) includes production of computer programmes."


9. The Explanation provides that for the purpose of extending the benefit as above, the Technology Park should be notified by the Government of India, Ministry of Commerce.
Software Technology Parks Scheme ISO 388(E), dated April 30, 1995, provides as follows (see [1995] 216 ITR (St.) 2) :
2.2 A Software Technology Park (STP) may be set up by the Central Government, State Governments, public or private sector undertakings or any combination thereof. An STP may be an individual unit by itself or it may be one of such units located in an area designated as STP complex by the Department of Electronics. . . .
2.8 The STP unit shall be eligible for the following benefits.
2.8.1 Tax holiday :
The STP will be exempted from payment of corporate income-tax for a block of five years in the first eight years of its operation."
From the reading of section 10A(2), it is clear that this section applies to any industrial undertaking which fulfils the conditions, viz., it should begun or begins to manufacture or produce articles or things or computer software during the previous year relevant to the assessment year and it should be notified by the Government of India, Ministry of Commerce.
10. In the present case, we find that the assessee, Soffia Software Ltd., has been notified on March 4, 2000, and the assessee has commenced its software production during the previous year related to the assessment year. From the date of notification, the assessee would be entitled to the benefit of section 10A if other conditions have been fulfilled.
11. The Tribunal, in paragraph 7 of the order, came to the conclusion that in section 10A, nowhere there is a restriction provided that deduction may be applicable only after registration with STPI or only for the amounts earned after such registration.
12. The Commissioner (Appeals) as well as the assessing authority fell into error by holding that registration as an STPI unit is a requirement for the assessee to claim the benefit of section 10A. Section 10A applies if any industrial undertaking has begun or begins to manufacture or produce articles or things during the previous year relevant to the assessment year.
13. In this case, the date of Notification is March 4, 2000. We, therefore, hold that if the assessee has to derive the benefits of the special provisions of section 10A, the assessee has begun or begins to manufacture or produce articles or things during the previous year relevant to the assessment year in the STPI unit and it will be entitled to deduction under section 10A in respect of profits attributed to export turnover.
14. We, therefore, uphold the view of the Tribunal that the Circular issued under section 10B cannot be made applicable to the case falling under section 10A, as we find that Explanation 2 to section 10B of the Act defines 100 per cent. export oriented unit, which reads as follows :
"Explanation 2. - For the purposes of this section,-. . .
(iv) 'hundred per cent. export-oriented undertaking' means an undertaking which has been approved as a hundred per cent. export-oriented undertaking by the Board appointed in this behalf by the Central Government in exercise of the powers conferred by section 14 of the Industries (Development and Regulation) Act, 1951 (65 of 1951), and the rules made under that Act."
15. Furthermore, the Circular which has been relied upon by the Commissioner (Appeals) dated January 6, 2005, has no relevance to the assessment year 2000-01.
16. There is a clear distinction between the establishment of section 10A and the special provisions of section 10B of the Act which defines 100 per cent. export oriented undertakings.
17. There is no scope for drawing inference from the provisions of section 10B as we find that so long as the assessee satisfies the requirement of section 10A, it will be entitled to such benefit.
18. The learned counsel for the assessee appropriately pointed out the decision of this court reported in CIT v. Wheels India Ltd. [2011] 336 ITR 513/[2012] 20 taxmann.com 682 (Mad.), wherein it has been held that the benefit of clause (1) of sub-section (2AB) of section 35 will enure to the assessee for the whole assessment year and cannot be restricted only to the period after the publication of the Notification dated September 21, 2004.
19. In the present case also, we find that the Assessing Officer has restricted the deduction based on an artificial cut-off date (i.e.) March 4, 2000, which we hold is not the correct method of computation for benefit flowing under section 10A.
20. Therefore, we find that the Tribunal has not committed any error. We answer the question of law in favour of the assessee and against the Revenue.
21. In the result, the income tax appeal is dismissed and the order passed by the Income-tax Appellate Tribunal, Chennai "C" Bench in I.T.A. No. 279/ Mds/2005 dated September 5, 2008, for the assessment year 2000-01 is connfirmed. No costs.
RANJAN 

*In favour of assessee.
†Arising out of Order of Tribunal in IT Appeal No. 279/Mds/2005, dated 5-9-2008. 
IT : As per section 80AB which overrides all other provisions of Chapter VI-A, once assessee claims deduction under section 80-IA on basis of balance profit remains after deduction of section 80HHC, deduction under section 80-IA couldn't be computed without deduction under section 80HHC
■■■
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HIGH COURT OF ALLAHABAD
Smt. Neha Sharma
v.
Joint Commissioner of Income-tax*
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Section 80AB, read with sections 80HHC and 80-IA of the Income-tax Act, 1961 - Deductions - To be made with reference to income included in gross total income (Scope of provision) - Assessment year 1997-98 - Whether section 80AB overrides all other sections for purpose of deduction in Chapter VI-A and provides that nature of income shall be deemed to be of same nature in which it is received by assessee and included in gross total income - Held, yes - Whether where assessee herself had claimed deduction under section 80-IA on basis of balance profit remained after deduction of benefit under section 80HHC, deduction under section 80-IA couldn't be computed without deducting amount of deduction under section 80HHC - Held, yes [Paras 20 & 21] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee derived income from industrial activities being mining and was also engaged in export business. She first claimed deduction on account of section 80HHC and it was on the basis of the balance that the deduction under section 80-IA was claimed.

	■ 
	 
	The Assessing Officer disallowed deduction under section 80HHC on the income earned from hiring charges of pock lane machine and, consequently, deduction under section 80-IA was also reduced.

	■ 
	 
	In rectification application, the assessee claimed deduction under section 80-IA without deducting the amount of deduction under section 80HHC.

	■ 
	 
	The Assessing Officer rejected the said rectification application.

	■ 
	 
	On appeal, the Commissioner (Appeals) allowed the claim of the assessee.

	■ 
	 
	On revenue's appeal, the Tribunal refused to grant any relief to the assessee.

	■ 
	 
	On appeal to the High Court :


HELD
 
	■ 
	 
	The material available on record from which it appears that the assessee is entitled for the deduction under section 80HHC as well as section 80-IA. The dispute is pertaining to computation of both the deductions. It may be mentioned that the Supreme Court in case of IPCA Laboratory Ltd. v. Dy. CIT [2004] 135 Taxman 594, has observed that 80AB overrides all other sections for purpose of deduction in Chapter VI-A. [Para 16]

	■ 
	 
	Both the deductions under sections 80HHC and 80-IA can be granted from the total income. But section 80AB provides that where any deduction is required to be made or allowed under any section included in this Chapter in respect of any income of the nature specified in that section which is included in the gross total income of the assessee, then, notwithstanding anything contained in that section, for the purpose of computing the deduction under that section, the amount of income of that nature as computed in accordance with the provisions of this Act (before making any deduction under this Chapter) shall alone be deemed to be the amount of income of that nature which is derived or received by the assessee and which is included in his gross total income.[Para 17]

	■ 
	 
	The said section was amended by the Finance Act, 1997 with effect from 1-4-1968 and is applicable in the assessee's case. [Para 18]

	■ 
	 
	If the claim of the assessee is allowed, then the income will be nil or negative, which is not desirable as per section 80AB.[Para 19]

	■ 
	 
	Moreover, in the return, the assessee herself has shown the computation, which was allowed by the Assessing Officer. In other words, the assessee has claimed deduction under section 80-IA in the return of the income on the basis of the balance profit remaining after deduction of benefit under section 80HHC.[Para 20]

	■ 
	 
	When it is so, there is no reason to interfere with the impugned order and the same is hereby sustained alongwith the reasons mentioned therein. So, the computation accepted by the Assessing Officer is hereby sustained.[Para 21]


CASES REFERRED TO
 
Combay Electric Supply Industrial Co. Ltd. v. CIT [1978] 113 ITR 84 (SC) (para 4), CIT v. Lucky Laboratories Ltd. [2006] 284 ITR 435/[2005] 149 Taxman 273 (All.) (para 9), CIT v. Hindustan Pipe Udyog Ltd. [2014] 360 ITR 437/214 Taxman 9/31 taxmann.com 351 (All.) (para 10), Jt. CIT v. Mandideep Engg. & Pkg. India (P.) Ltd. [2007] 292 ITR 1/163 Taxman 337 (SC) (para 11), Great Eastern Exports v. CIT [2011] 332 ITR 14/196 Taxman 145 (Delhi) (para 12), J.P. Tobacco Products (P.) Ltd. v. CIT [1998] 229 ITR 123 (MP) (para 15) and IPCA Laboratory Ltd. v. Dy. CIT [2004] 135 Taxman 594 (SC) (para 16).
Vipin Sinha, Krishna Dev Vyas, Navin Sinha and S.D. Singh for the Appellant. A.N. Mahajan S.C. and Dhanajai Awasthi for the Respondent.
ORDER
 
Dr. Satish Chandra, J. - The present appeal is filed by the assessee against the order dated 29.07.2004 passed by the Income Tax Appellate Tribunal, Agra in ITA No. 195/Agra/2000 for the assessment year 1997-98.
2. On 27.01.2005, a Coordinate Bench has admitted the appeal on the following substantial question of law :
	"(1)
	 
	Whether deduction under Section 80-I(IA) is to be computed on the gross total income derived from business of Industrial undertaking without deducting the amount of deduction under Section 80HHC or?

	(2)
	 
	Whether the Assessing Officer while examining the return submitted by the assessee, is liable to or empower to grant correct amount of deduction to the assessee to which she is entitled to in law even if by omission or otherwise it has not been so claimed in the return income, submitted by her?"


3. The brief facts of the case are that during the assessment year under consideration, the assessee has derived income from industrial activities being mining and was also engaged in export business. The assessee also derived income from other sources. Separate books were maintained for mining business, which were duly audited and certificate was furnished in prescribed form relating to income derived from the said activity. Net profit from mining was disclosed at Rs. 2,21,42,903/-. After depreciation the net profit worked out to Rs. 1,67,89,357/-. The assessee has shown the net profit of Rs. 7,57,130/-. In the return, the assessee has claimed the deduction under Section 80HHC and under Section 80IA of the Act and while computing the deduction under Section 80IA, the assessee has first claimed the deduction on account of Section 80HHC and it was on the basis of the balance that the deduction under Section 80IA was claimed. The return was processed under Section 143(1)(a) on 12.3.1998.
4. Later on, the A.O. came to know that the assessee was not entitled to deduction under Section 80HHC on the income earned from hiring charges of pock lane machine and, therefore, he rectified the intimation as per order dated 14th October, 1998 and the deduction under Section 80HHC was reduced accordingly. The deduction under Section 80IA was reduced consequently. Being aggrieved, the assessee has moved an application under Section 154 of the Act, which was rejected by the A.O. by following the ratio laid down in the case of Combay Electric Supply Industrial Co. Ltd. v. CIT [1978] 113 ITR 84 (SC). However, the CIT(A) has allowed the claim of the assessee, but the Tribunal has refused to grant any relief to the assessee. The Tribunal has restored the order passed by the A.O. Being aggrieved, the assessee has filed the present appeal.
5. With this background, heard Shri S.D. Singh, the learned Senior Counsel assisted by Shri Krishna Dev Vyas, the learned counsel for the assessee, who has justified the order passed by the First Appellate Authority. He read out the then Section 80A of the Act which on reproduction reads as under :—
"80A (1) In computing the total income of an assessee, there shall be allowed from his gross total income, in accordance with and subject to the provisions of this Chapter, the deductions specified in sections 80C to [80U].
(2) The aggregate amount of the deductions under this Chapter shall not, in any case exceed the gross total income of the assessee.
(3) Where, in computing the total income of an association of persons or a body of individuals, any deduction is admissible under Section 80G or Section 80GGA or Section 80HH or Section 80HHA or Sections 80HHB or Section 80HHC or Section 80HHC or Section 80-I or Section 80-IA or Section 80J* or Section 80JJ, no deduction under the same section shall be made in computing the total income of a member of the association of persons or body of individuals in relation to the share of such member in the income of the association of persons or body of individuals...."
6. He further submits that Section 80B(5) of the Act explains that "gross total income" which means the total income computed in accordance with the provisions of this Act, before making any deductions under this Chapter.
7. Section 80HHC(3) provided that deduction in respect of the profit retain for export business.
8. He also read out the Section 9A to Section 80IA, which on reproduction reads as under :—
"(9A) Where any amount of profits and gains of an industrial undertaking or of a hotel in the case of an assessee is claimed and allowed under this section for any assessment year, deduction to the extent of such profits and gains shall not be allowed under any other provisions of this Chapter under the heading "C.- Deductions in respect of certain incomes", and shall in no case exceed the profits and gains of the undertaking or hotel, as the case may be."
9. Learned counsel for the assessee has argued that Chapter VIA is independent code in itself. The deductions under this chapter are to be allowed as per different provisions mentioned in the chapter itself. Section 80-IA speaks of allowance of deduction in respect of income derived from industrial undertaking. It does not say that the same shall be allowed after reducing deductions under other provisions of this chapter. For the purpose, he relied on the ratio laid down in the following cases :—
(a) CIT v. Lucky Laboratories Ltd. [2006] 284 ITR 435/[2005] 149 Taxman 273 (All.)
10. In this case it was observed that the deduction under Section 80HH cannot be excluded while calculating special deduction under Section 80-I Income Tax Act, 1961, sub Section 80HH and 80-I.
(b) CIT v. Hindustan Pipe Udyog Ltd. [2014] 360 ITR 437/214 Taxman 9/31 taxmann.com 351 (All.)
11. In this case it was held that for the purpose of computing relief under Section 80-I of the Income Tax Act, 1961, relief granted under Section 80HH cannot be deducted from the gross total income.
(c) Jt. CIT v. Mandideep Engg. & Pkg. India (P.) Ltd. [2007] 292 ITR 1/163 Taxman 337 (SC)
12. In this case it was observed that Section 80HH and 80-I of the Income Tax Act, 1961, are independent of each other and therefore, a new industrial unit can claim deductions under both the sections on the "gross total income" independently or that deduction under Section 80-I can be taken on the reduced balance after taking into account the benefit taken under Section 80HH.
(d) Great Eastern Exports v. CIT [2011] 332 ITR 14/196 Taxman 145 (Delhi)
13. In this case it was observed that by sub-section (13) of section 80-IB of the Income-tax Act, 1961, the provisions of sub-section (9) to section 80-IA are made applicable to section 80-IA. By a plain language of sub-section (9) of section 80-IA, applying the test of literal construction, it is clear that:
	(a)
	 
	once an assessee is allowed deduction under Section 80-IA, "to the extent of such profits and gains" he is not to be allowed further deductions under Part C; and

	(b)
	 
	in no case the deduction shall exceed the profits and gains of such eligible business of the undertaking or enterprise, as the case may be.


14. The expression "deduction to the extent of such profits" clearly signifies that if an assessee is claiming the benefit of deduction of particular amount of profits and gains under section 80-IA to that extent profits and gains are to be reduced while calculating the deduction under heading C of Chapter VI-A of the Act. Further the word "and" is disjunctive which would mean that the other provision is independent of the first one namely, that the total deductions should not exceed the profits and gains in a particular year. It would, therefore, be clear that this provision aims at achieving two independent objectives. It cannot be limited to the second objective alone thereby nullifying the first altogether and making it otiose. For the purpose of computing deduction under section 80HHC of the Act, deduction already allowed under Section 80-IA has to be reduced. Lastly, he submits that the impugned order passed by the Tribunal may kindly be set aside and the order passed by the First Appellate Authority may be restored.
15. On the other hand, Shri Dhananjay Awasthi, the learned counsel for the Department has justified the impugned order passed by the Tribunal. He submits that it is the assessee who has filed the computation. The A.O. has allowed the deduction under Section 80-IA as per claim of the assessee. As per the return, there was no mistake in the intimation passed under Section 143(1)(a) of the Act. When the assessee itself had claimed the deduction under Section 80-IA in the return of income on the basis of the balance profit remaining after deduction of benefit under section 80HHC of the Act, then there was a question of any mistake in intimation passed under Section 143 (1) (a) of the Act. On merit, even otherwise the issue is covered in the case of J.P. Tobacco Products (P.) Ltd. v. CIT [1998] 229 ITR 123 (MP) wherein it has been held that deduction under Section 80-IA is to be allowed on the basis of balance remaining after deduction under Section 80HHC and the SLP against this decision has since been dismissed by the Hon'ble Supreme Court.
16. Heard both the parties at length and gone through the material available on record from which it appears that the assessee is entitled for the deduction under Section 80HHC as well as 80IA. The dispute is pertaining to computation of both the deductions. It may be mentioned that the Hon'ble Supreme Court in the case of IPCA Laboratory Ltd. v. Dy. CIT [2004] 135 Taxman 594 has observed that :
'…...undoubtedly section 80HHC has been incorporated in the Income Tax Act, 1961, with a view to providing incentive for earning foregin exchange. Even though a liberal interpretation has to be given to such a provision the interpretation has to be as per the wording of the section. It the wording of the section is clear, then benefits which are not available cannot be conferred by ignoring or misinterpreting the words in the section.
A plain reading of Section 80HHC makes it clear that in arriving at profits earned from export of both self manufactured goods and trading goods, the profits and losses in both trades have to be taken into consideration. If after such adjustments there is a positive profit the assessee would be entitled to deduction under Section 80HHC(1). If there is a loss the assessee would not be entitled to deduction.
The word "profit" in sub-section (1) and (3)(a) and (b) of section 80HHC means a positive profit. In other words, if there is a loss then no deduction would be available under sub-section (1) or sub section (3)(a) or sub-section (3)(b). In arriving at the figure of positive profit, both the profits and the losses will have to be considered. It the net figure is a positive profit then the assessee will be entitled to deduction; if the net figure is a loss then the assessee will not be entitled to deduction.
A plain reading of sub section (3)(c) shows that "profits from such exports" has to be profits of exports of self-manufactured goods plus profits of exports of trading goods. The opening words "profit derived from such exports" together with the word "and" clearly indicate that the profits have to be calculated by counting both the exports. Deduction can be permitted under Section 80HHC(1) only if there is a positive profit in the exports of both self-manufactured goods as well as trading goods. If there is a loss in either of the two then the loss has to be taken into account for the purposes of computing the profits.
Disclaimer under section 80HHC(1A) by the export house in favour of the supporting manufacturer is only for the purpose of enabling the export house to pass on the deduction which it would have got to the supporting manufacturer. If no deduction is available to the extent house because there is a loss, then the export house cannot pass on or give credit of such non-existing deduction to a supporting manufacturer.
Section 80AB has been given an overriding effect over all other sections, in Chapter VI-A. Section 80HHC does not provide that its provisions are to prevail over section 80AB or over any other provision of the Act.
Circular No. 636 dated 31st August, 1992 of the Central Board nowhere provides for negative profits. It also shows that only positive profits can be considered for purposes of deduction under Section 80HHC.'
17. Thus, both the deductions under Section 80HHC and 80IA can be granted from the total income. But Section 80AB provides that :
'Where any deduction is required to be made or allowed under any section included in this Chapter under the heading "C-Deductions in respect of certain incomes" in respect of any income of the nature specified in that section which is included in the gross total income of the assessee, then, notwithstanding anything contained in that section, for the purpose of computing the deduction under that section, the amount of income of that nature as computed in accordance with the provisions of this Act (before making any deduction under this Chapter) shall alone be deemed to be the amount of income of that nature which is derived or received by the assessee and which is included in his gross total income.'
18. The said section was amended by the Finance Act, 1997 w.e.f. 1.4.1968 and is applicable in the assessee's case (Assessment Year 1997-98).
19. If, we allow the claim of the assessee, then the income will be nil or negative, which is not desireable as per Section 80AB.
20. Moreover, in the return , the assessee herself has shown the computation, which was allowed by the A.O. In other words, the assessee has claimed deduction under Section 80IA in the return of the income on the basis of the balance profit remaining after deduction of benefit under Section 80HHC of the Act.
21. When it is so, then we find no reason to interfere with the impugned order and the same is hereby sustained alongwith the reasons mentioned therein. So, the computation accepted by the A.O. is hereby sustained.
22. The answer to the substantial questions of law is in favour of the Department and against the assessee.
23. In the result, the appeal filed by the assessee is dismissed.
DHARMENDRA 

*In favour of revenue.
†Arising out of order of ITAT in IT Appeal No. 195/Agra/2000, dated 29-7-2004. 
IT: Where assessee-firm, engaged in business of zips for shoes etc, showed certain purchases made from 'G' Enterprises, in view of fact that proprietor of 'G' Enterprises admitted that he was running a dummy business, Assessing Officer was justified in making addition under section 69C in respect of bogus purchases
■■■
[2015] 55 taxmann.com 378 (Allahabad) 
HIGH COURT OF ALLAHABAD
Assistant Commissioner of Income-tax
v.
Shanti Swarup Jain*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NOS. 133 OF 2013 & 19 OF 2014†
SEPTEMBER  2, 2014 
Section 69C of the Income-tax Act, 1961 - Unexplained expenditure (Bogus purchases) - Assessment years 2008-09 and 2009-10 - Assessee-firm was engaged in business of zips for shoes etc. - During assessment proceedings, Assessing Officer noted that assessee had made purchases from 'G' Enterprises – Proprietor of 'G' Enterprises admitted that he was running a dummy business and firm had not been functioning for last one year - Assessing Officer relying upon said statement, made addition to assessee's income under section 69C in respect of bogus purchases - Whether on facts, impugned addition made by Assessing Officer was to be confirmed - Held, yes [para 8] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee was engaged in the business of zips for shoes etc. During the assessment proceedings, the Assessing Officer noted that the assessee had made the purchases from 'G'.

	■ 
	 
	The Assessing Officer treated the said purchases as bogus after examining 'R' i.e.  proprietor of 'G', whose statements were recorded. Accordingly, certain addition was made to assessee's income.

	■ 
	 
	The Tribunal, however deleted the addition made by Assessing Officer.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	From the record, it appears that 'R' is doing independent business. He is running a dummy business. He is a proprietor of a firm which is not functioning for the last one year. In these circumstances, the Assessing Officer rightly rejected the books of account and made the additions on estimate basis. In the present case, jugglery of book entries has been played. The order of Assessing Officer appears reasonable, where he has rightly made the additions pertaining to the bogus purchases. The impugned order passed by the Tribunal is set aside and the order passed by the Assessing Officer is restored. [Para 8]


CASE REVIEW
 
Asstt. CIT v. D.M. Bros. [2010] 78 CCH 487 (All.) (para 8) distinguished.
CASES REFERRED TO
 
Asstt. CIT v. D.M. Bros. [2010] 78 CCH 487 (All.) (para 6).
Shambhu Chopra, S.C.  for the Appellant. Rahul Agarwal for the Respondent.
ORDER
 
Dr. Satish Chandra, J. - Both the appeals have been filed by the department against the different orders dated 29.01.2013 and 14.08.2013, passed by the Income Tax Appellate Tribunal, Agra in I.T.A. No.179/Agr/2012 for the assessment year 2008-09; and I.T.A. No. 190/Agra/2013 for the assessment year 2009-10.
2. In both the appeals, issues are identical, so both the appeals are disposed of by this consolidated order for the sake of convenience.
3. After hearing the learned counsel for the parties, we feel that the following question of law emerges, namely:—
"Whether in the facts and circumstances of the case, the liabilities/purchase pertaining to M/s. Gopal Enterprises is genuine?"
4. The brief facts of the cases are that, during the assessment year under consideration, the assessee was engaged in the business of zips for shoes etc. During the assessment proceedings, the A.O. observed that the assessee had made the purchases of Rs. 38,38,137/-; and 61,80,049/- respectively from M/s. Gopal Enterprises. The A.O. treated the said purchases as bogus after examining Sri Ram Gopal Sharma, proprietor of M/s. Gopal Enterprises, whose statements were recorded. Finally, the A.O. made the additions during the assessment year under consideration respectively. For the assessment year 2008-09, the C.I.T. (A) confirmed the same, but for the assessment year 2009-10, the addition was deleted by the C.I.T.(A). However, in both the assessment years under consideration, the Tribunal has deleted the additions. Being aggrieved, the department has filed the present appeals.
5. With this background, heard Sri Shambhu Chopra, learned counsel for the department, who had justified the order passed by the A.O. He submits that Sri Ram Gopal Sharma, proprietor of M/s. Gopal Enterprises, had admitted that he is an employee of the assessee's brother. He also stated that he was not able to provide any detail of his business. During the assessment proceedings, the assessee had not produced any quantity of details to tally the closing stocks. The assessee failed to establish the genuineness and correctness of the purchases from M/s. Gopal Enterprises. He also submits that the purchases were bogus.
6. On the other hand, Sri Rahul Agarwal, learned counsel for the assessee had justified the impugned orders passed by the Tribunal. He submits that the trading results are better in comparison to the earlier years. The A.O. held that for the assessment year 2008-09, the purchases were bogus as payment was made only for Rs. 7,50,000/- and entire balance amount was shown as outstanding. The sales were shown by Sri Ram Gopal Sharma in his sales tax returns. He relied on the ratio laid down in the case of Asstt. CIT v. D.M. Bros. [2010] 78 CCH 487 (All.). Lastly, he made a request that both the appeals may kindly be dismissed.
7. After hearing both the parties and on perusal of record, it appear that Sri Ram Gopal Sharma, proprietor of M/s. Gopal Enterprises stated that he made the purchases from the local market without any bill. He was not having any vouchers. In his statement dated 22.10.2010, he clearly stated that from last one year, he is not doing any business and only for the year 2007-08 he had received a payment of Rs. 7,50,000/-. He has nothing to do with the business of the assessee, so the liability shown to the assessee for Rs. 31,18,137/- is not connected with him. In other words, he clearly stated that no money is due on the assessee.
8. From the record, it appears that Sri Ram Gopal Sharma is doing independent business. He is running a dummy business. He is a proprietor of a firm which is not functioning for the last one year. In these circumstances, the A.O. rightly rejected the books of account and made the additions on estimate basis. In the present case, jugglery of book entries has been played. Both the orders of A.O. appears reasonable, where he has rightly made the additions pertaining to the bogus purchases. In the peculiar circumstances of the case, the decision relied upon by the learned counsel for the assessee is not applicable. Hence, we set-aside both the impugned orders dated 29.01.2013 and 14.08.2013 passed by the Tribunal and restore the orders passed by the A.O.
9. The answer to the substantial question of law is in favour of department and against the assessee.
10. In the result, both the appeals filed by the department are allowed.
SUNIL 

*In favour of revenue.
†Appeal arising from order of ITAT, Agra in IT Appeal No. 179/Agr./2012, dated 29-1-2013. 
IT : Assessee can question interim order of Tribunal in an appeal after final orders are passed by Tribunal by raising it as a ground in memo of appeal
■■■
[2014] 51 taxmann.com 26 (Allahabad) 
HIGH COURT OF ALLAHABAD
Rajesh Agarwal HUF
v.
Commissioner of Income-tax, Ghaziabad*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 795 OF 2012
SEPTEMBER  2, 2014 
Section 260A of the Income-tax Act, 1961 - High Court - Appeal to (Interim order of Tribunal) - Assessment year 2005-06 - Whether since appeal against an interim order of Tribunal is not maintainable under section 260A; assessee can question said order of Tribunal in an appeal after final orders are passed by Tribunal by raising it as a ground in memo of appeal - Held, yes [Para 9] [In favour of revenue] 
Words and phrases : Term "every order" as occurring in section 260A of the Income-tax Act, 1961
HELD
 
	■ 
	 
	It is apparently clear that an appeal shall lie from every order passed in the appeal by the Tribunal, if a substantial question of law is involved. The word "every order" does not mean an interim order or an order passed on a Miscellaneous Application. It means a final order disposing of the appeal. [Para 5]

	■ 
	 
	It is apparently clear, that the words "an appeal shall lie to the High Court from every order passed in appeal" has to be given purposeful meaning. The words "passed in appeal" means an order finally deciding an appeal. An order passed by the Tribunal on a Miscellaneous Application is not an order passed in an appeal. Similarly, an order passed by the Tribunal deciding one ground in the appeal is not a final order and, consequently, the appeal is not maintainable against an interlocutory order. [Para 8]

	■ 
	 
	The instant appeal against an interim order of the Tribunal is not maintainable under Section 260-A and is dismissed with the observation that it would be open to the assessee to question the interim order of the Tribunal in an appeal after final orders are passed by the Tribunal by raising it as a ground in the memo of appeal. [Para 9]


CASES REFERRED TO
 
Chem Amit v. Asstt. CIT [2005] 272 ITR 397/143 Taxman 348 (Bom.) (para 6), Madhav Marbles & Granites v. ITAT [2012] 22 taxmann.com 51 (Raj.) (para 6) and Shaw Wallace & Co. Ltd. v. ITAT [1999] 240 ITR 579 (Cal.) (para 7).
Rakesh Ranjan Agarwal, Ld. Sr. Counsel and Suyash Agarwal for the Appellant. Govind Krishna, Ld. Counsel for the Respondent.
ORDER
 
Tarun Agarwala, J. - The appellant is an HUF carrying on the business of selling of assets of old factory purchased through auction . For the assessment year 2005-06 the appellant filed his return showing an income of Rs.2,51,496/-. The case was selected under scrutiny and after issuance of a notice and considering the reply of the appellant the assessing officer invoked the provision of Section 145(3) of the Income Tax Act (hereinafter referred to as the "Act") and made an addition of Rs.76,28,000/- and assessed the income at Rs.81,83,810/-. The appellant, being aggrieved, filed an appeal under Section 246-A of the Act before the Commissioner of Income Tax (Appeals) on various grounds and also submitted an application under Rule 46-A of the Income Tax Rules seeking leave to file additional evidence. The Commissioner of Income Tax(Appeals) rejected the request of the appellant for additional evidence holding that there was no justifiable reasons for not submitting such evidence before the assessing authority. The appellate authority also rejected the appeal and confirmed the addition made by the assessing authority. The appellant, being aggrieved, filed the second appeal before the Tribunal on various grounds. Ground No.3 related to the additional evidence under Rule 46-A of the Income Tax Rules. For facility, the said ground is extracted hereunder:
"Because the learned Commissioner of Income Tax (Appeals) is wrong in holding the import evidences/affidavit filed before him under rule 46A, as afterthought/fabricated and further erred in holding that no reason is given for filing additional evidences, without even examining such evidences/finding any defect anomaly in the same and in total disregard of the fact that reason is to file additional evidences is duly given while such evidence was necessary for the proper disposal of appeal, which is not only against the provisions of law but also against the provisions of natural justice."
2. The Tribunal by the impugned order, dated Nil, rejected the request of the appellant to lead additional evidence. The appellant, being arrived by the order of the Tribunal, has filed the present appeal under Section 260-A of the Act.
3. We have heard Sri Rakesh Ranjan Agarwal, the learned senior counsel assisted by Sri Suyash Agarwal, for the appellant and Sri Govind Krishna, the learned counsel for the respondents.
4. The Court pointed out to the learned counsel for the assessee that the appeal against an interim order is not maintainable under Section 260-A of the Act. The learned counsel for the assessee submitted that the appeal under Section 26-A of the Act can be filed against every order of the Tribunal, which would include even an interim order. Section 260A(1) of the Act reads as under:—
"260A (1) An appeal shall lie to the High Court from every order passed in appeal by the Appellate Tribunal [before the date of establishment of the National Tax Tribunal], if the High Court is satisfied that the case involves a substantial question of law."
5. From a perusal of the aforesaid, it is apparently clear that an appeal shall lie from every order passed in the appeal by the Appellate Tribunal, if a substantial question of law is involved. The word "every order" does not mean an interim order or an order passed on a Miscellaneous Application. It means a final order disposing of the appeal.
6. In Chem Amit v. Asstt. CIT [2005] 272 ITR 397/143 Taxman 348 (Bom.), the Tribunal rejected an application for rectification against which an appeal was filed under Section 260-A of the Act. The Bombay High Court held, that the legislature has not provided an appeal to the High Court from every order passed under Section 254, but has confined it to the order passed in an appeal by the Appellate Tribunal. The Bombay High Court held that the appeal was not maintainable. Similar view was held by the Rajasthan High Court in Madhav Marbles & Granites v. ITAT [2012] 22 taxmann.com 51, where the Court held that no appeal would lie to the High Court against an order passed on an application for rectification under Section 264 (2) of the Act.
7. In Shaw Wallace & Co. Ltd. v. ITAT [1999] 240 ITR 579, the Calcutta High Court held, that an appeal would not be permissible under Section 260-A from any and every order passed by the Tribunal.
8. In the light of the aforesaid, it is apparently clear, that the words "an appeal shall lie to the High Court from every order passed in appeal" has to be given purposeful meaning. The words "passed in appeal" means an order finally deciding an appeal. An order passed by the Tribunal on a Miscellaneous Application is not an order passed in an appeal. Similarly, an order passed by the Tribunal deciding one ground in the appeal is not a final order and, consequently, the appeal is not maintainable against an interlocutory order.
9. In the light of the aforesaid, we are of the opinion, that the present appeal against an interim order of the Tribunal is not maintainable under Section 260-A of the Act and is dismissed with the observation that it would be open to the appellant to question the interim order of the Tribunal in an appeal after final orders are passed by the Tribunal by raising it as a ground in the memo of appeal. This would be in consonance with the provisions of sub-section (1) of Section 105 of the C.P.C., which is extracted hereunder:—
"105. Other orders.— (1) Save as otherwise expressly provided, no appeal shall lie from any order passed by a Court in the exercise of its original or appellate jurisdiction; but, where a decree is appealed from, any error, defect or irregularity in any order, affecting the decision of the case, may be set forth as a ground of objection in the memorandum of appeal."
PAMPA 

*In favour of assessee.
IT : Consideration received in lieu of surrender of tenancy right after a decade would give rise to long-term capital gain
■■■
[2014] 51 taxmann.com 58 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax
v.
Frick India Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 146 OF 2002†
SEPTEMBER  2, 2014 
Section 2(29B), read with section 45, of the Income-tax Act, 1961 - Capital gain - Long-term Capital Gain (Tenancy Right) - Assessment year 1997-98 - Assessee acquired tenancy right in a building under lease agreement for a period of 3 years - It continued to use and occupy said premises even after expiry of lease period without any fresh agreement - Rent paid was accepted by landlord - After 14 years assessee surrendered tenancy right - Whether consideration received on surrender was to be treated as long-term capital gain - Held, yes [Paras 6, 9 and 14] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-company had acquired tenancy right in a building, on the basis of an agreement of lease deed for occupation of that property for a period of 3 years, during the financial year 1972-73. After the end of the said term of 3 years, the assessee continued to occupy the premises as a tenant, but no fresh written document was executed.

	■ 
	 
	Pursuant to a Memorandum with the third party, the assessee vacated the tenanted area and surrendered the tenancy rights to the owner during the financial year 1996-97 and in return received some amount from the third party which was offered to be taxed as long-term capital gain.

	■ 
	 
	The Assessing Officer treated name as short-term capital gain on ground that after initial period of 3 years i.e. after expiry of lease, tenancy terned into one on 'month to month' basis. Thus, tenancy rights extinguished on the last day of each month and a fresh or new tenancy was created.

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order of the Assessing Officer.

	■ 
	 
	On sound appeal, the Tribunal reversed the said finding and decided the issue in favour of the assessee.

	■ 
	 
	On appeal by the revenue to the High Court :


HELD
 
	■ 
	 
	The assessee came into possession of the premises under a written agreement on 15th March, 1973. The tenancy period specified therein was till 14th March, 1976. Thereafter, the assessee continued to use and occupy the premises as a tenant. The rent for the premises was paid and accepted by the landlord. In 1997 the tenancy rights were surrendered and consideration was received from a third party. The payment was for surrender of the said tenancy rights. [Para 6]

	■ 
	 
	In the present case, the assessee had acquired tenancy rights on 15th March, 1973 and since then they had held the said tenancy rights till the surrender was made on 18th February, 1997. The transfer of tenancy had taken place on 18th February, 1977 and not before. The period of holding, therefore, was from 15th March, 1973 till 18th February, 1997. No third person, who had come into possession of the property during the period and it is not a case of the revenue that assessee did not hold the property during the entire period of over 14 years. [Para 9]

	■ 
	 
	The word, 'held' as used in section 2(42A) is with reference to a capital asset and the term, 'capital asset' is not confined and restricted to ownership of a property or an asset. Capital assets can consist of rights other than ownership right in an asset, like leasehold rights, allotment rights, etc. The sequitur, therefore, is that the word 'held' or 'hold' is not synonymous with right over the asset as an owner and has to be given a broader and wider meaning.

	■ 
	 
	As per clause 8 of Black's Law Dictionary, the word 'hold' means to possesss or occupy, to be in possession and would also include to keep, retain and maintain possession or authority over an asset. [Para 11]

	■ 
	 
	The word 'held' thus can be interpreted to embrace the idea of actual possession of the assessee. In Budhan Singh v. Babi Bux AIR 1970 SC 1880 the word 'held' was interpreted to mean "lawfully held, to possess by legal title". The term 'legal title' here not only includes ownership, but also title or right of a tenant, which will mean actual possession of the land and a right to hold the same and claim possession thereof as a tenant. [Para 12]

	■ 
	 
	The Allahabad High Court in CIT v. Rama Rani Kalia [2013] 358 ITR 499/[2014] 221 Taxman 72/38 taxmann.com 176 (All.) has drawn distinction between holding of an asset and the nature of title over the property and it has been observed that period of holding will determine whether the consideration should be taxed as a short-term capital gains or long-term capital gains. Thus, conversion of leasehold right into freehold by way of improving the title over the property would not affect the taxability of the gain from such property, which is relatable to the period over which the property is held. Thus the asset, i.e. the tenancy rights were held for nearly 14 years and consideration received on surrender has been rightly treated as a long term capital gain. [Para 14]

	■ 
	 
	In view of the aforesaid discussion, the question of law is answered in favour of the assessee and against the revenue. [Para 15]


CASE REVIEW
 
Frick India Ltd. v. Jt. CIT [2001] 79 ITD 582 (Delhi) (para 15) affirmed.
Allahabad High Court in CIT v. Rama Rani Kalia [2013] 358 ITR 499/[2014] 221 Taxman 72/38 taxmann.com 176 (All.) (para 14) followed.
CASES REFERRED TO
 
Budhan Singh v. Babi Bux AIR 1970 SC 1880 (para 12), CIT v. Ved Prakash & Sons (HUF) [1994] 207 ITR 148/73 Taxman 70 (Punj. & Har.) (para 13), Ms. Madhu Kaul v. CIT [2014] 363 ITR 54/225 Taxman 86/43 taxmann.com 417 (Punj. & Har.) (para 14), CIT v. K. Ramakrishnan [2014] 225 Taxman 123/48 taxmann.com 55 (Delhi) (para 14) and CIT v. Rama Rani Kalia [2013] 358 ITR 499/[2014] 221 Taxman 72/38 taxmann.com 176 (All.) (para 14).
Kamal Sawhney, Sr. Standing Counsel and Sanjay Kumar, Jr. Standing Counsel  for the Appellant. Mayank Nagi, Advocate  for the Respondent.
ORDER
 
Sanjiv Khanna, J. - This appeal by the Revenue under Section 260A of the Income Tax Act, 1961 ('Act', for short) relates to assessment year 1997-98 and was admitted for hearing vide order dated 28th November, 2002, on the following substantial question of law:—
"Whether on the facts and in the circumstances of the case the Tribunal was correct in law in holding that the capital asset transferred was a long term capital asset?"
2. The respondent-assessee, a company, in their return for the assessment year in question had declared long-term capital gains of Rs.6.78 crores on account of surrender of tenancy rights, which were acquired during the financial year 1972-73 in Jeevan Vihar Building, Parliament Street, New Delhi. The said tenancy right was acquired by way of a written lease executed by the landlord-Life Insurance Corporation of India (LIC) for a period of 3 years commencing from 15th March, 1973. After the end of the said term of 3 years, the respondent assessee continued to occupy the premises as a tenant, but no fresh written document was executed. On 24th January, 1997, the respondent-assessee entered into a Memorandum of Understanding ('MoU') with Bank of Tokyo, Mitsubishi and received Rs.6.78 crores upon fulfilling the following conditions, (a) they shall deliver to the LIC a letter, draft of which was enclosed with the MOU, informing their decision to vacate the tenanted area; (b) they shall surrender the tenancy of the tenanted area on or before 18th February, 1997; and, (c) they shall provide to the bank a duly certified copy of the resolution adopted by them as stipulated in draft enclosed as Annexure-B to the MOU. There were certain other stipulations also. On fulfilling the said stipulations, the respondent assessee vacated the tenanted premises and received the aforesaid payment. As noticed above, the payment was offered to be taxed as long-term capital gain.
3. The Assessing Officer held that the tenancy rights of the respondent-assessee were a capital asset and there was also a transfer of the asset on surrender of the tenanted premises but the transfer should be treated as a short-term capital gain and not as a long-term capital gain. The logic behind the aforesaid finding of the Assessing Officer was that the tenancy after the initial period of 3 years by of a written instrument, was month-to-month. Thus, tenancy rights extinguished on the last day of each month and a fresh or new tenancy was created. A fresh tenancy had begun on 1st February, 1997 and was relinquished on 18th February, 1997. Therefore, the period of holding of the tenancy rights was only 18 days and thus, less than 36 months.
4. The Commissioner of Income Tax (Appeals) dismissed the appeal of the respondent-assessee agreeing with the reasons of the Assessing Officer that at the beginning of every month, a new tenancy was created and thus a new capital asset had come into existence on 1st February, 1997. This new tenancy was relinquished on 18th February, 1997, which meant that the period of holding was less than 36 months. The Commissioner of Income Tax (Appeals) further observed that unless the respondent-assessee had paid rent for each month, possession of the property would not have continued.
5. The Tribunal, however, reversed the said finding and decided the issue in favour of the respondent-assessee observing that lease of an immoveable property deemed to be a month-to-month lease is terminable by either the lessor or lessee, but this fiction cannot be extended. It was further observed that month-to-month tenancy does not come to an end by a mere afflux of time and in such cases demand of possession or intimation determining tenancy was pre-requisite before filing a suit for ejectment. Reference was made to the judgments of the Bombay High Court and the Supreme Court in which Sections 106 and 107 of the Act and Section 116 of the Transfer of Property Act, 1882 were examined and elucidated.
6. It is apparent from the facts of the present case that the respondent-assessee came into possession of the premises under a written agreement on 15th March, 1973. The tenancy period specified therein was till 14th March, 1976. Thereafter, the respondent-assessee continued to use and occupy the premises as a tenant. The rent for the premises was paid and accepted by the landlord. On 18th February, 1997, the tenancy rights were surrendered and consideration of Rs.6.78 crores was received from a third party. The payment was for surrender of the said tenancy rights.
7. Under Section 107 of the Transfer of Property Act, lease of an immoveable property can be created either by a registered instrument or by an oral agreement accompanied by delivery of possession. In the present case, we do not have the original agreement dated 15th March, 1973 on record and we are not aware whether the original agreement was by way of registered instrument or not. In the absence of a registered instrument, it would have resulted in creation of month-to-month tenancy. The said tenancy could be determined by issue of notice under Section 106 of the Transfer of Property Act.
8. Assuming that there was a registered instrument under which the lease was first created on 15th March, 1973, the assessee upon end of the term of the lease would be a tenant by holding over under Section 116 of the Transfer of Property Act. The said section provides that where a tenant after end or determination of the lease, remains in possession of the property and rent is accepted by the lessor (the landlord), in the absence of an agreement to the contrary, the lease is treated as renewed from year to year or from month to month, as the case may be. In such cases also when rent is paid and accepted, Section 106 of the Transfer of Property Act would apply and notice of termination has to be issued. Section 116 of the Transfer of Property Act also, therefore, makes Section 106 applicable once rent is accepted after determination or end of the tenure of the lease. The effect thereof on applicability of Section 106 of the Transfer of Property Act is the same in either case. Month-to-month tenancy cannot be confused with the right to occupy as a tenant as a notice under Section 106 of the Transfer of Property Act is required to be issued before ejectment proceedings are initiated.
9. "Long-term asset" has been defined in Section 2(29b) of the Act as an asset which is not a short-term capital asset and the expression "short-term capital asset" has been defined in Section 2(42A) of the Act to mean the capital asset held by an assessee for not more than 36 months immediately preceding the date of its transfer. The expression "held by the assessee" means the date from when the assessee acquired the right, got hold of and started enjoying the said asset. In the present case, the assessee had acquired tenancy rights on 15th March, 1973 and since then they had held the said tenancy rights till the surrender was made on 18th February, 1997. The transfer of tenancy had taken place on 18th February, 1977 and not before. The period of holding, therefore, was from 15th March, 1973 till 18th February, 1997. No third person, who had come into possession of the property during the period and it is not a case of the Revenue that respondent-assessee did not hold the property during the entire period of over 14 years.
10. We would like to elucidate and explain the expression, "held by the assessee" in some detail. General words should normally receive plain and ordinary construction but this principle is subject to the context in which the words are used as the words reflect the intention of the Legislature. The words have to be construed and interpreted to effectuate the object and purpose of the provision, when they are capable of multiple meanings or are ambiguous. Isolated reading of words can on occasions negate the very purpose. Lord Diplock had referred to the term, "business" as an 'etymological chameleon', which suits its meaning to the context in which it is found. The background, therefore, has to be given due regard and not to be ignored, to avoid absurdities. This principle is applicable when we interpret the word, "held" in Section 2(42A) of the Act, for the said word is capable of divergent and different connotations and understanding.
11. The word, 'held' as used in Section 2(42A) of the Act is with reference to a capital asset and the term, 'capital asset' is not confined and restricted to ownership of a property or an asset. Capital assets can consist of rights other than ownership right in an asset, like leasehold rights, allotment rights, etc. The sequitur, therefore, is that the word 'held' or 'hold' is not synonymous with right over the asset as an owner and has to be given a broader and wider meaning. In Black's Law Dictionary, Sixth Edition, the word 'hold' has been given a variety of meanings under nine different headings. Four of them, i.e, 1, 4, 8 and 9 read as under:
'1. To possess in virtue of a lawful title; as in the expression, common in grants, "to have and to hold," or in that applied to notes, "the owner and holder."
	 
	**
	**
	**


4. To maintain or sustain; to be under the necessity or duty of sustaining or proving; as when it is said that a party "holds the affirmative" or negative of an issue in a cause. 
	
	**
	**
	**


8. To possess; to occupy; to be in possession and administration of; as to hold office.
9. To keep; to retain; to maintain possession of or authority over.'
As per clause 8, the word 'hold' means to possesss or occupy, to be in possession and would also include to keep, retain and maintain possession or authority over an asset.
12. The word 'held' thus can be interpreted to embrace the idea of actual possession of the assessee. In Budhan Singh v. Babi Bux AIR 1970 SC 1880 (at page 1884) the word 'held' was interpreted to mean "lawfully held, to possess by legal title". The term 'legal title' here not only includes ownership, but also title or right of a tenant, which will mean actual possession of the land and a right to hold the same and claim possession thereof as a tenant (we are not examining rights of a rank trespasser in the present decision and we express no opinion in that regard).
13. The Tribunal in our opinion has rightly relied upon the decision of the Punjab and Haryana High Court in CIT v. Ved Prakash & Sons (HUF) [1994] 207 ITR 148/73 Taxman 70 in which it has been held as under:—
'As is clear from a bare reading of Section 2(42A) of the Act, the word "owner" has designedly not been used by the Legislature. The word "hold", as per dictionary meaning, means to possess, be the owner, holder or tenant of (property, stock, land.). Thus, a person can be said to be holding the property as an owner, as a lessee, as a mortgagee or on account of part performance of an agreement, etc. Conversely, all such other persons who may be termed as lessees, mortgagees with possession or persons in possession as part performance of the contract would not in strict parlance come within the purview of "owner". As per the Shorter Oxford Dictionary. Edition 1985, "owner" means one who owns or holds something; one who has the right to claim title to a thing' (Emphasis supplied)
14. The said decision was followed by the Punjab and Haryana High Court subsequently in Ms. Madhu Kaul v. CIT [2014] 363 ITR 54/225 Taxman 86/43 taxmann.com 417. The Delhi High Court in CIT v. K. Ramakrishnan [2014] 225 Taxman 123/48 taxmann.com 55 has held that for the purpose of calculating period of holding we have to look and take into account the date since the assessee got 'beneficial interest' in the property. The Allahabad High Court in CIT v. Rama Rani Kalia [2013] 358 ITR 499/[2014] 221 Taxman 72/38 taxmann.com 176 has drawn distinction between holding of an asset and the nature of title over the property and it has been observed that period of holding will determine whether the consideration should be taxed as a short-term capital gains or long-term capital gains. Thus, conversion of leasehold right into freehold by way of improving the title over the property would not affect the taxability of the gain from such property, which is relatable to the period over which the property is held. Thus the asset, i.e. the tenancy rights were held for nearly 14 years and consideration received on surrender has been rightly treated as a long term capital gain.
15. In view of the aforesaid discussion, the question of law is answered in favour of the assessee and against the appellant-Revenue. Costs will be payable by the appellant as per the Delhi High Court Rules.
SONAM 

*In favour of assessee.
†Arising out of order of Tribunal in Frick India Ltd. v. Joint Commissioner of Income-tax [2001] 79 ITD 582 (Delhi). 
IT : Where assessee had leased out its business assets and gave a special right or privilege to franchisees to undertake a particular business in property of assessee on receipt of franchisee fee, income as franchisee fee was clearly in nature of business income
■■■
[2014] 51 taxmann.com 78 (Madras) 
HIGH COURT OF MADRAS
Tamil Nadu Tourism Development Corpn. Ltd.
v.
Deputy Commissioner of Income-tax, Co. Circle-II (1), Chennai*
R. SUDHAKAR AND G.M. AKBAR ALI, JJ. 
TAX CASE (APPEAL) NOS. 341 & 342 OF 2014†
M.P. NO. 1 OF 2014
SEPTEMBER  2, 2014 
Section 28(i) of the Income-tax Act, 1961 - Business income - Chargeable as (Franchisee fee) - Assessment years 2005-06 and 2006-07 - Whether where assessee had leased out its business assets and gave a special right or privilege to franchisees to undertake a particular business in property of assessee on receipt of franchisee fee, income as franchisee fee was clearly in nature of business income and not income from house property - Held, yes [Para 16] [In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee was a wholly owned Government undertaking engaged in the business of development of tourism in the State. The assessee had obtained the Government approval for leasing its hotels. Accordingly, based on the Government order, the assessee leased the hotels and claimed lease income as income from house property.

	■ 
	 
	However, the Assessing Officer disallowed the deduction claimed at 30 per cent by the assessee under the head 'income from house property' holding that the assessee had given the hotel premises to private parties on franchise only, which was one of the activity of the regular/ordinary business of the assessee and assessed the lease rental income under the head 'income from business'.

	■ 
	 
	On appeal, the Commissioner (Appeals) relying upon agreement was of the view that letting out the land and building and earning rental income was to be assessed as income from house property. Accordingly, the Commissioner (Appeals) granted the benefit in favour of the assessee and allowed the appeals.

	■ 
	 
	On appeal, the Tribunal allowed the appeals filed by the revenue.

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	As it is evident from the various clauses of the agreement, the assessee has not leased out the property merely as a land and building, but also with further conditions as to how the business of the lessees/franchiees should be conducted with regard to the hotel industry only. The Special conditions make it clear that the assessee corporation continues to be in the business of tourism activities, though not directly but through the franchisee and has received income as franchisee fee and that cannot be lost sight of while determining the nature of income. [Para 13]

	■ 
	 
	The findings of the Tribunal that the properties let out by the assessee are business assets of the assessee corporation, as they have not treated the leased out properties as non-business assets of the assessee-corporation has a force. [Para 14]

	■ 
	 
	In this case, it is found that the assessee has given a special right or privilege to the franchisees to undertake a particular business in the property of the assessee on receipt of franchisee fee. Therefore, the income is clearly in the nature of business income and not income from house property. [Para 16]


CASE REVIEW
 
Keyaram Hotels (P.) Ltd. v. Asstt. CIT [2008] 300 ITR 118/173 Taxman 262 (Mad) (para 16) distinguished.
CASES REFERRED TO
 
CIT v. Chennai properties & Investment Ltd. [2004] 266 ITR 685/136 Taxman 202 (Mad.) (para 6) and Keyaram Hotels (P.) Ltd. v. Asstt. CIT [2008] 300 ITR 118/173 Taxman 262 (Mad) (para 6).
R. Vijayaraghavan  for the Appellant. G. Vardhini Karthick and T. Ravikumar, Standing Counsel  for the Respondent.
JUDGMENT 
 
R. Sudhakar, J. - The above Tax Case (Appeals) are preferred by the assessee aggrieved against the order passed by the Income Tax Appellate Tribunal for the assessment years 2005-06 and 2006-07 raising the following substantial questions of law:
	"(1)
	 
	Whether on the facts and circumstances of the case, the Tribunal was right in law in holding that the rental income from lease/franchise should be assessed as business income and not under the head income from house property without appreciating that leasing of Hotels and Restaurants is distinct from its business of operating and maintaining the Hotels?

	(2)
	 
	Whether on the facts and circumstances of the case, the Tribunal was right in law in holding that the rental income from lease/franchise should be assessed as business income and not under the head income from house property without appreciating that the assessee had ceased to carry on hotel business in the impugned properties and had chosen to exploit the same as their owner by leasing out the land and building for long periods?

	(3)
	 
	Whether on the facts and circumstances of the case, the Tribunal was right in law in holding that only if the assessee corporation had ceases to carry on its regular business of tourism development only then the income from leasing would constitute income from house property?"


2. The brief facts are as follows:
The assessee is a wholly owned Government of Tamil Nadu undertaking engaged in the business of development of tourism in the State. For the assessment year 2005-06, the assessee filed return of income on 31.10.2005 admitting NIL income and subsequently filed revised return of income on 09.06.2013 admitting NIL income under normal computation and book profits of Rs.3,24,89,295/- under Section 115 JB of the Income Tax Act. For the assessment year 2006-07, the assessee filed return of income on 27.11.2006 admitting total income of Rs.2,05,70,640/-. For both the assessment years, the returns were processed under Section 143(1) of the Income Tax Act and the case was selected for scrutiny and notice was issued under Section 143(2) to the assessee.
3. Before the Assessing Officer, the assessee relying upon its Memorandum of Association had stated that its main activity was to start, operate and promote establishments, undertakings, enterprises and activities which facilitate or accelerate the development of tourism, handicrafts and cottage industries in Tamil Nadu; to take over, develop and maintain all places of tourist interest like Wild Life Sanctuaries, Open places, Parks, Beaches, Avenues, Beauty and Recreational Spots, etc. in the State of Tamil Nadu and elsewhere. It is also submitted that the activities of the assessee includes operation of hotels, petrol bunk, telescope house, boat house, leasing of hotels and restaurants, renting of space at tourism complex to other State Tourism Department/Corporations etc.
4. It is further stated by the assessee before the Assessing Officer that the assessee in its 168th meeting held on 16.12.1996 had resolved to lease/franchise un-economic units to avoid further cash loss and to improve the existing units significantly. The Government, vide G.O.Ms.No.101, Information and Tourism Department dated 3.6.1998 approved the proposal of leasing the 15 Hotel Units. Subsequently, the assessee had obtained the Government approval for leasing 16 more units, which were incurring losses based on Board resolution and 10 restaurants of the assessee. Based on the Government order, the assessee had called for open tenders for leasing the hotels. Hence, the assessee claimed it as a lease income from house property.
5. The Assessing Officer rejected the submissions of the assessee and disallowed the deduction claimed at 30% by the assessee under the head 'income from house property' holding that the assessee had given the hotel premises to private parties on franchise only, which was one of the activity of the regular/ordinary business of the assessee. Accordingly, the Assessing Officer completed the scrutiny assessment under Section 143(3) for both the assessment years determining the total income at Rs.6,02,32,323/- in respect of assessment year 2005-06 and Rs.4,92,09,503/- in respect of assessment year 2006-07 under normal computation. While completing the assessment, the Assessing Officer disallowed the statutory deduction of 30% amounting to Rs.50,88,343/- in respect of assessment year 2005-06 and Rs.41,47,414/- and Rs.45,34,350/- in respect of assessment year 2006-07 claimed under the head 'income from house property' and assessed the lease rental income under the head 'income from business'.
6. Aggrieved by the order of the Assessing Officer, the assessee preferred appeals before the Commissioner of Income Tax (Appeals). The Commissioner of Income Tax (Appeals) relying upon clauses 1 to 3 of the agreement was of the view that letting out the land and building and earning rental income was to be assessed as income from house property. Relying upon the decision reported in CIT v. Chennai Properties & Investment Ltd. [2004] 266 ITR 685/136 Taxman 202 (Mad.), which was followed in the decision reported in Keyaram Hotels (P.) Ltd. v. Asstt. CIT [2008] 300 ITR 118/173 Taxman 262 (Mad), the Commissioner of Income Tax (Appeals) held that the appellant in this case did not engage in any commercial or business activity to earn such income and hence, the income has to be treated as income from house property. Accordingly, the Commissioner of Income Tax (Appeals) granted the benefit in favour of the assessee and allowed the appeals.
7. On appeals preferred by the Revenue as against the order of the Commissioner of Income Tax (Appeals) before the Income Tax Appellate Tribunal, the Tribunal was of the view that the assessee has continued the business activity of tourism development in the State and also carried on the same business, which the franchisees are also doing under the same name. The findings of the Tribunal are that the properties were let out to the lessees/franchisees not because the assessee having withdrawn his business of carrying on tourism activities, but only to recover better profits out of loss making units. It is also the finding of the Tribunal that the assessee Corporation never treated the let out properties as non-business assets of the assessee and that the income derived from such transfer to franchisees was shown as franchisee fee. The Tribunal, therefore, came to the conclusion that what was derived as income out of the property was business income and not income out of house property and hence, the assessee was not entitled to 30% deduction. Accordingly, the Tribunal allowed the appeals filed by the Revenue.
8. Aggrieved by the orders of the Income Tax Appellate Tribunal, the assessee is before this Court raising the substantial questions of law referred to above.
9. Learned counsel appearing for the assessee submits that it is evident from the Memorandum of Association of the assessee that leasing of the undertaking of TTDC form a separate activity distinct from running of Hotels and Restaurants. Hence, the lease income derived from these properties has been classified as "income from house property" and not as "business income". He also submits that neither any commercial activity nor any business activity is carried on by the assessee to earn such income. The assessee is only exploiting the property as owner by leasing out the same and realized the income from letting out the hotel property. Hence, the income may be treated as income from house property and not as business income.
10. Per contra, learned Standing Counsel appearing for the Revenue produced before us the tender document for operation and maintenance of TTDC Hotels, wherein in Section - IV conditions of contract are stipulated. She submits that the assessee had let out the property to the franchisees and earned income through franchisees. The assessee has never treated the let out properties as non-business assets. Hence, the income has to be treated as business income and not as income from house property.
11. Heard the rival submissions of learned counsel appearing for the assessee and the learned standing counsel appearing for the Revenue and perused the materials placed before this Court.
12. It is relevant to extract Section IV of the tender document of the assessee in which the Conditions of Contract - Special Conditions are stipulated, which reads as follows:
"Conditions of Contract- Special Conditions
	1.
	 
	Business Operations: The Unit will be handed over to franchisee on "AS IS WHERE IS CONDITION". Any improvements need to be done only by the franchisee at his own cost. The words "AS IS WHERE IS CONDITION" mean that the land and buildings and other assets available in the hotels on the date of the release of Tender Notice . No Additions/ Alterations will be carried out in the land or building by TTDC after the tender notices are published. Arresting leakages, erection of compound wall, laying approach road, eviction of encroachments if any will be the responsibility of the Franchisee only.

	2.
	 
	The Hotel Unit shall be run in the name of "FRANCHISEE" viz the successful tenderer but the fact that the property belongs to TTDC shall be indicated in the Name Board prominently. Name of

	
	 
	Franchisee should be below the name of TTDC.

	3.
	 
	The franchisee should utilize the property only for the purpose of running of Hotel and not for any other purpose.

	4.
	 
	Permits and Licences:

	
	 
	The successful bidder should apply for and obtain all the statutory licenses required for operation of Hotel at his cost as indicated below:

	
	 
	(I) General

	i.
	 
	The Franchisee should obtain clearance from the Pollution Control Board for Air and Water by paying the requisite consent fee.

	ii. 
	 
	The Franchisee should obtain Fire Safety Certificate from District Fire Officer.

	iii.
	 
	The Franchisee should cover his establishment under EPF and Miscellaneous Provision Act ESI Act and all other industrial legislations without fail.

	iv.
	 
	The Franchisee should obtain Medical Certificate for Production and Service Staff from the Labour Department.

	v.
	 
	The Franchisee should obtain D & O Licence (Dangerous and Offence) from the local body for the machineries including the Generator installed in the Hotel.

	vi. 
	 
	The Franchisee should register under VAT and under Service Tax. He should pay the VAT and Service Tax regularly and should produce documentary proof to the inspecting Officers of TTDC.

	vii. 
	 
	The Franchisee should obtain all other statutory Licenses from the Statutory authorities.

	
	 
	(II) Lodging:

	a.
	 
	The rooms should be cleaned regularly with arrangements for pest control at regular intervals.

	b.
	 
	The linen provided in the rooms should be of good quality. It should be changed daily and also after every check in- check out.

	c.
	 
	All the equipments provided in the rooms should be in proper working conditions.

	d.
	 
	The toilets should be cleaned regularly, properly sanitized and operated at all times.

	e.
	 
	The tariff fixed for the rooms shall be competitive and on line with prevailing rates charged by hotels of similar standards.

	f.
	 
	The successful bidder shall obtain the approval from Municipal / District / Corporation Authority before commencement of the operation of Hotel / Restaurant.

	g.
	 
	The successful bidder shall register with Commercial Tax Department and obtain Licence in Form No.23 for providing accommodation facilities.

	
	 
	(III) Common Area:

	a.
	 
	The reception, corridors, Stair cases and parking area should be kept clean always .

	b.
	 
	There should not be any garbage strewn over the public area.

	
	 
	(IV) Garden Maintenance :

	
	 
	The garden should be maintained properly with the help of a gardener.

	
	 
	(v) Maintenance of Building : The Franchisee shall maintain the building and movable properties like furniture, electrical installations, vehicle, etc. in good condition and shall compensate the franchiser for any damages to such properties with replacement value. The following maintenance work to be undertaken by the Franchisee:

	
	 
	White washing - Once in six months

	
	 
	Cement Paint - Once in 1 ½ years

	
	 
	Enamel Paint - Once in 2 years.

	5.
	 
	Catering:

	a.
	 
	The quality of food stuff provided by the franchisee should be of high standards.

	b.
	 
	South Indian, North Indian and Continental food to be provided.

	c.
	 
	All food shall be stored and presented in a way that protects food from cross contamination and as per the Statutes like Food Preservation Act.

	d.
	 
	The food supplied shall be free from spoilage, filth or other adulteration and shall be safe for human consumption.

	e.
	 
	The Restaurant should be kept clean with proper furniture. Pesto flash to be installed to keep away the flies.

	f.
	 
	All food service (Restaurant) and storage area shall be free of evidence of insects , rodents and other pests.

	g.
	 
	The employees of the franchisee providing services directly to guests or performing House keeping functions shall wear clean uniform and should be of good health without any communicable disease. The employees should undergo medical check up once in a year in Government Hospital and should produce the report to TTDC.

	h. 
	 
	Should provide safe drinking water facilities to the guests.

	i. 
	 
	The prices fixed for the food stuff should be competitive and in line with prevailing rates charged by Hotels / Restaurant of similar standard. The menu and the price list should be displayed prominently at the Restaurant.

	j.
	 
	The Franchisee should obtain Catering License for running the Restaurant(Form No.III) and Weighing and Scale measurement certificate from Labour Department.

	k.
	 
	The Franchisee should obtain PFA Licence (Prevention of Food Adulteration) from the local body.

	l.
	 
	The Restaurant and food articles should comply with all the acts and rates.

	6.
	 
	Bar:

	a.
	 
	The Bar should be operated only after obtaining the FL3AA Licence from Commissioner of Prohibition And Excise and should be renewed every year.

	b.
	 
	The entire purchase of liquor for the bar should be purchased only from TASMAC . Any purchase of liquor from shops other than TASMAC is illegal and shall be liable for termination of the contract.

	c.
	 
	Bar licenses to be obtained from the Commissioner of Prohibition and Excise, by the Franchisee at his own expenses and responsibility (For Hotels only). There is no Bar license for Restaurants.

	d.
	 
	The Franchisee should obtain Peg Measure Certificate from Labour Department.

	7.
	 
	No additions . alterations, modifications to the existing building or in vacant land allotted to him, shall be made by franchisee in any manner without the written consent of the Franchiser and the Franchisee shall maintain the building in good condition.

	
	 
	7. Unauthorised Occupation of additional Area : The franchisee has to confine his activities only within the specified area handed over to him. If he occupies additional space unauthorisely he shall vacate the additional space occupied by him within one month from the date of receipt of notice from TTDC, failing which the contract shall be terminated.

	8.
	 
	Holiday Period : If there is any necessity for repairs, alterations, additions in the franchised unit by the franchisee at the time of taking over the unit, leave period will be given after handing over the unit to the franchisee based on his written request subject to a maximum of 4 months from the date of taking over or the date of commencement of commercial operations by the franchisee whichever is earlier.

	10.
	 
	Bank Guarantee

	(a)
	 
	The Bank Guarantee equivalent to 50% of the Bid amount shall be furnished by the successful tenderer and shall be valid for 42 months.

	11.
	 
	The franchisee should take over the franchised unit within one month time from the date of receipt of franchise orders, failing which the franchiser shall have the right to cancel the order and forfeit earnest money deposit.

	12.
	 
	The license of franchisee is renewable every year by paying the franchise fee,3 months in advance.

	13.
	 
	Payment of Franchise Fee:

	(a)
	 
	The successful tenderer will have to remit the Franchise Fee for the 1st year in full within 30 days from the date of receipt of order of franchising the hotel. Further relaxation of due date will not be entertained at any cost. The successful tenderer should also furnish the Bank Guarantee and execute agreement within 30 days from the date of order of franchising the hotel .If the successful tenderer fails to remit the Fee or furnish the Bank Guarantee or execute the agreement within the due date, the TTDC has the right to cancel the award of franchise without any intimation to the franchisee and the EMD will be forfeited.

	(b)
	 
	The franchise is for a period of 3 years only as specified in the Tender Notice . The franchise fee for the second and subsequent years should be remitted three months earlier than the date of second and subsequent years of franchise and then the franchise license is to be got renewed. If the franchisee fails to remit the 2nd and subsequent year fee before 90 days, the Franchiser is at liberty to invoke the Bank guarantee at any time before the end of the Franchise year. In such cases the franchisee shall furnish a fresh Bank Guarantee within one month of invoking the Bank Guarantee.

	(c)
	 
	If the franchisee failed to pay the franchise fee of 2nd and 3rd year within the stipulated period, (Three months in advance) interest will be levied at 14 % p.a and if the franchisee failed to remit the fee and the interest even after 3 months from the due date, the franchiser shall re-enter the premises and resume possession of the property from the defaulting franchisee and the contract shall be terminated forthwith.

	(d)
	 
	TTDC shall have the right to terminate the Franchise Agreement without notice and resume possession of the premises in case of default in payment of franchise fee, interest or in furnishing Bank Guarantee within the specified period.

	14.
	 
	The Franchisee should operate the Unit on continuous basis throughout the franchise period. If the franchisee fails to run the Unit for a period of one month continuously the franchiser shall issue a notice to the franchisee and if the franchisee fails to operate the Unit even after one month on receipt of the notice the franchiser shall re-enter premises and resume the possession of the unit without further notice.

	15.
	 
	In case of default in payment of Franchise amount, interest amount or furnishing Bank Guarantee, within the due dates specified, the Franchiser shall re-enter the premises and resume possession and operation of the unit.

	16.
	 
	Letter of Appointment: All employees except the regular staff of TTDC may be absorbed by the Franchisee and the Franchiser will not be liable for any claim in respect of such employees. The franchisee should not engage any person without issue of letter of appointment as per the draft enclosed with tender documents.

	17.
	 
	Surrender of Possession of Property: After the expiration of Franchise period, the Franchisee shall surrender possession of all movable and immovable properties franchised in proper condition including superstructure now existing.

	18.
	 
	The Franchisee shall not claim any title to the superstructure already put up or to the modification made by him or claim any compensation at the time of surrendering possession after the expiration of the Franchise.

	19.
	 
	The building, furniture and other properties franchised shall be insured against fire, rioting and other possible losses and the insurance policy be taken in the joint names of the Franchiser and the Franchisee and the insurance premium shall be borne by the Franchisee.

	20.
	 
	The Franchisee should take possession of all the movable articles belonging to him at the time of handing over the unit to the franchiser failing which the properties will be disposed off by TTDC as deemed fit without further notice to franchisee.

	21.
	 
	On the expiry of the Franchise, the Franchisee shall hand over all articles which were entrusted to him in good condition.

	22.
	 
	Encumbrance of Property: The franchisee shall not encumber the Franchised properties by way of pledge, hypothecation, mortgage, charge, lien, lease, leave and license or in any other manner.

	23.
	 
	Sublease of Property: The tenderer shall not assign, transfer, pledge or subcontract / sublease the operation and maintenance of the Hotel.

	
	 
	In case of sublease or any other kind of encumbrance of the franchised property by way of pledge ,hypothecation, mortgage, charge, lieu by the franchisee for which no prior notice will be issued by TTDC.

	24.
	 
	The franchisee shall not permit his clients to use the open space available within the premises, which has not been allotted to him.

	25.
	 
	Unlawful Activities : No political meeting/banner shall be allowed within the premises, which has been allotted to him.

	26.
	 
	No unlawful activities like betting, gambling, etc. shall be allowed inside the campus.

	27.
	 
	Anti Government activities shall not be allowed inside the premises.

	28.
	 
	Financial Records Use and Access:

	(a)
	 
	The Franchiser shall have the right to inspect the premises and also the books of accounts, etc.at any time to verify whether the franchisee has remitted the statutory dues promptly. 

	(b)
	 
	The Franchisee shall submit statements, reports, accounts, documents and any other particulars as required by the Franchiser from time to time.

	29.
	 
	Franchisor's Reservation of Rights: The franchisee shall extend a special discount of 25% on the normal room tariff and 10% on the Food Tariff prescribed by franchisee from time to time and are applicable for its Hotels / Restaurant , to the Package Tourists of franchiser accommodated in the Hotel.

	30.
	 
	Franchisee should give preference for accommodating the package Tourists of TTDC.

	31.
	 
	Registration: The franchise agreement should be registered and the stamp duty and registration charges to be borne by the franchisee.

	32.
	 
	In the event of franchise being cancelled by Pollution Control Board"s Directives the franchiser will not be liable for refund of franchise fee.

	33.
	 
	The Franchiser will not be vicariously liable for any act of the Franchisee and the Franchisee alone shall be liable for violation of any law. The Franchisee shall indemnify the Franchise from all claims."


13. As is evident from the various clauses in the above agreement, the assessee has not leased out the property merely as a land and building, but also with further conditions as to how the business of the lessees/franchiees should be conducted with regard to the hotel industry only. The Special conditions of contract make it clear that the name of the assessee should clearly, in fact, prominently be indicated in the name Board and the name of the franchisee should be below the name of TTDC, thereby, making it clear that the TTDC continues to be operating their business through their franchisees. Thus the Special conditions make it clear that the assessee corporation continues to be in the business of tourism activities, though not directly but through the franchisees and has received income as franchisee fee and that cannot be lost sight of while determining the nature of income.
14. We also find much force in the findings of the Tribunal that the properties let out by the assessee are business assets of the assessee corporation, as they have not treated the leased out properties as non-business assets of the assessee-corporation. It is relevant to state the definition of the word 'franchisee' mentioned the dictionary, which reads as follows:
"any special right, privilege, or exemption granted by the government, as to be a corporation, operate a public utility, etc."
15. In the decision reported in Keyaram Hotels (P.) Ltd.'s case (supra) while dealing with the income earned by the assessee therein by letting out the property, this Court held as follows:
"Before the authorities under the Act as well as the Tribunal, the assessee has not placed any materials to support its case that the property from which income has been derived was used as business property and the exploitation of the property was in the nature of the business of the assessee company."
16. In this case, we find that the assessee has given a special right or privilege to the franchisees to undertake a particular business in the property of the assessee on receipt of franchisee fee. Therefore, the income is clearly in the nature of business income and not income from house property. Hence, the decision reported in Keyaram Hotels (P) Ltd. 's case (supra) does not applicable to the facts of case.
17. We find that the reasoning of the Tribunal is justified in the facts of the case. Accordingly, we find no question of law much less any substantial question of law arises for consideration in the above Tax case (Appeals).
18. In the result, both the above Tax Case (Appeals) stand dismissed. No costs. Consequently, M.P.No.1 of 2014 is also dismissed.
DHARMENDRA 

*In favour of revenue.
†Arising out of order of Tribunal in ITA Nos. 550 & 551 (Mds) of 2010, dated 12-8-2013. 
IT/ILT-I : Where assessee-company reimbursed community expenses to foreign company for utilising leased lines and back up services situated outside India, said payment could not be regarded as 'royalty' within meaning of section 9(1)(vi)
IT/ILT-II : Where assessee-company made payments to its agents located abroad for managing sales affairs outside India, services were not in nature of managerial/technical services
■■■
[2014] 51 taxmann.com 337 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'D'
Deputy Commissioner of Income-tax, Large Taxpayer Unit-II, Chennai
v.
International Flavours & Fragrances (I) (P.) Ltd.*
A. MOHAN ALANKAMONY, ACCOUNTANT MEMBER 
AND CHALLA NAGENDRA PRASAD, JUDICIAL MEMBER 
IT APPEAL NOS. 1242 TO 1244 (MDS.) OF 2014
[ASSESSMENT YEARS 2007-08 TO 2009-10] 
SEPTEMBER  2, 2014 
I. Section 9, read with section 195, of the Income-tax Act, 1961, read with article 12 of OECD Model Convention - Income- Deemed to accrue or arise in India (Royalties) - Assessment years 2007-08 to 2009-10 - Whether where assessee-company reimbursed community expenses to foreign company for utilising leased lines and back up services situated outside India, said payment not being in nature of 'royalty' within meaning of section 9(1)(vi), assessee was not liable to deduct tax at source while making payment in question - Held, yes [Para 5.4][In favour of assessee] 
I. Section 9, read with section 195, of the Income-tax Act, 1961, read with article 12 of OECD, Model Convention - Income - Deemed to accrue or arise in India (Fee for technical services) - Assessment years 2007-08 to 2009-10 - Whether where assessee-company made payments to its agents located abroad for managing sales affairs outside India, said services were not in nature of managerial/technical services and amount in question was not liable to tax in India - Held, yes [Para 5.4][In favour of assesse] 
CASES REFERRED TO
 
Nestle India Ltd. v. Dy. CIT [2009] 27 SOT 9 (Delhi) (URO) (para 4.1), CIT v. Cholamandalam General Insurance Co. Ltd., [IT (Appeal) No.70/2007-08/LTU(A), dated 29-8-2008] (para 4.1), Sundaram Asset Management Co. Ltd. v. Dy. CIT [2013] 145 ITD 17/37 taxmann.com 278 (Chennai) (para 4.1), New Sky Satellites N.V. v. Asstt. CIT [2009] 121 ITD 1 (Delhi) (SB) (para 5), ITO v. Raj Television Network Ltd. [IT Appeal No.1827 & 1828(Mds.) of 1998] (para 5), GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC) (para 5.1), DIT v. WNS Global Services (UK) Ltd. [2013] 32 taxmann.com 54/214 Taxman 317 (Bom.) (para 5.2) and Asstt.CIT v. Farida Shoes (P) Ltd. [2013] 143 ITD 400/34 taxmann.com 268 (Chennai) (para 5.2).
S. Das Gupta, JCIT, D.R  for the Appellant. S.P. Chidambaram, Advocate  for the Respondent.
ORDER
 
A. Mohan Alankamony , Accountant Member - These three appeals are filed by the Revenue, aggrieved by the separate orders of the Learned Commissioner of Income Tax (Appeals), Large Taxpayer Unit, Chennai dated 16.01.2014 in i) ITA No.48/10-11/LTU(A), for the assessment year 2007-08, ii) ITA No.71/11-12/LTU(A) for the assessment year 2008-09 & iii) ITA No.2/13-14/LTU(A) for the assessment year 2009-10 passed under section 143(3) read with section 92CA & Section 250 of the Act. Since the issues and grounds for all these three appeals are identical, they are disposed off by this consolidated order.
2. The Revenue has raised five elaborate grounds for the assessment years 2007-08 & 2008-09 and three elaborate grounds for the assessment year 2009-10,. All these grounds for all the three appeals are concised herein below for adjudication:—
	(i)
	 
	The Ld. CIT (A) had erred in holding that the assessee is entitled to depreciation @ 60% on UPS, treating it as part of computers for the assessment years 2007-08 & 2008-09.

	(ii)
	 
	The Ld. CIT (A) had erred in deleting the disallowance under section 40(a)(i) in respect of Rs. 19,86,663/- & Rs. 29,99,356/-being payment towards utilizing the leased lines, and back-up server situated outside India for the assessment years 2007-08 & 2008-09 respectively and Rs. 1,00,93,603/-, Rs. 1,34,38,888/- & Rs.1,51,72,183/- towards expenditure on managing sales affairs outside India for the assessment years 2007-08, 2008-09 & 2009-10 respectively.


3. The brief facts of the case are that the assessee is a private limited company, engaged in the business of manufacturing and trading in flavor essence, aromatic components, aromatic chemicals and food coloring agents. The assessee filed its return of income for the assessment years 2007-08, 2008-09 & 2009-10 on 31.10.2007, 30.09.2008 & 30.09.2009 declaring its income as Rs. 68.81 lakhs, Rs. 57.80 lakhs and Rs. 70.99 lakhs respectively. The case was selected for scrutiny and assessments were completed on 30.11.2010, 08.12.2011, & 26.02.2013 for the assessment years 2007-08, 2008-09 & 2009-10 respectively wherein the Ld. Assessing Officer made certain additions, which were deleted by the Ld. CIT (A) against which the Revenue is now in appeal before us.
4. Ground No.1 Depreciation @ 60% on UPS treating it as part of computers:
A.Ys : 2007-08 & 2008-09 
4.1. This issue relates to disallowance of excess depreciation claimed by the assessee on UPS. During the course of assessment proceedings, the Ld. Assessing Officer had observed that the assessee had included UPS under the block of assets "computer & software" and thus had claimed depreciation @ 60%. Ld. Assessing Officer opined that UPS is not a part of computer and it can be only treated as Uninterrupted Power Supply (UPS) equipment for electrical appliances. The Ld. Assessing Officer had relied on the decision of the ITAT Delhi Bench of the Tribunal in the case of Nestle India Ltd. v. Dy. CIT [2009] 27 SOT 9 (URO) and decision of the case of CIT v. Cholamandalam General Insurance Co. Ltd., [IT (Appeal) No.70/2007-08/LTU(A), dated 29-8-2008] wherein UPS was treated as a part of general plant and machinery. By holding so, the Ld. Assessing Officer had disallowed the excess claim of depreciation of Rs. 11,810/- & Rs. 85,387/- for the assessment years 2007-08 & 2008-09 respectively. On appeal, the Ld. CIT deleted the addition made by the Ld. A.O(A), relying upon the decisions of the jurisdictional ITAT in the case of Sundaram Asset Management Co. Ltd. v. Dy. CIT [2013] 145 ITD 17/37 taxmann.com 278 (Chennai) and IOB in ITA No.1774/Mds./2012 dated 19.07.2013 & ITA No.1815/Mds./2011 dated 02.04.2013 respectively.
4.2 Before us, the Ld. A.R. submitted the decision of the case Sundaram Asset Management Co. Ltd. (supra) wherein the Chennai Bench of the Tribunal held as follows:—
"The fifth ground of appeal of the assessee relates to the issue of depreciation on UPS. The assessee has claimed depreciation on UPS @ 60% treating the same as part of computer. On the other hand, the Assessing Officer has considered the UPS at par with Plant & Machinery and restricted the depreciation to 15%. It has been repeatedly held in various decisions of the Tribunal that depreciation @ 60% has to be provided on UPS treating it to be part of computer. This issue has been decided by the Tribunal in the case of Harworth (India) (P) Ltd.(supra) and Macawber Engg. Systems (India) (P) Ltd.(supra) wherein it has been held that UPS is an integral part of the computer. This view has been consistently followed by the Tribunal in various other appeals. Accordingly, this ground of appeal of the assessee is allowed and the assessee is entitled to claim deprecation @ 60% on UPS."
Ld. D.R could not successfully confront before us with any other decision in support of the order of the Ld. Assessing Officer. Therefore, following the order of the Chennai Bench of the Tribunal, we hereby hold that UPS is to be treated as part of the computer and the depreciation is to be allowed accordingly, thereby we confirm the order of the Ld. CIT (A). Thus, this issue is decided in favour of the assessee
5. Ground No.2 Applicability of Sec.40 (a)(i) of the Act with respect to reimbursement of communication expenses paid to non-residents and expenditure on managing sales affairs outside India.
A. Reimbursement of communication expenses:-
During the course of assessment proceedings, it was observed by the Ld. Assessing Officer that the assessee had paid an amount of Rs. 19,86,662/- and Rs. 29,99,356/- for the assessment years 2007-09 & 2008-09 respectively towards utilizing leased lines and back up services situated outside India. These payments were made without complying with the provisions of section 195 of the Act. On the query raised by the Ld. Assessing Officer as why these payments cannot be considered as royalty payment the assessee had replied that the payment was made for the purpose of communication expenses to the leased lines to assess the data of the company which has been maintained by the holding company in a server located in USA. Therefore, the aforesaid payment cannot be considered as payment towards as royalty for the purpose of usage of scientific equipments. The Ld. Assessing Officer rejected the contention of the assessee for the following reasons:—
	(i)
	 
	The above payment was made to the persons of the foreign country mainly for the purpose of utilizing (use or right to use) its equipment i.e. leased lines and backup server by the assessee. Hence, the above payment shall be considered as the payment made as per the provisions of section 9(1)(vi). 

	(ii)
	 
	Further it has been observed from the Hon'ble Special Bench of ITAT Delhi in the case of New Sky Satellites N.V. v. Dy. CIT [2009] 121 ITD 1 has held that the payment made for the use of equipments 9in the referred case, it is for the use of bandwidth of the satellite) shall be considered as payment within the purview of Sec.9(1)(vi) of the Act. A similar view has also been taken by the Hon'ble Chennai ITAT in the case of ITO v. Raj Television Network Ltd. [IT Appeal No.1827 & 1828(Mds.) of 1998].


Thereafter, the Ld. Assessing Officer came to a conclusion that the aforesaid payments made by the assessee falls under the ambit of Sec.9(1)(vi) of the Act as royalty and since the payments were made without deduction of TDS for both the assessment years invoking the provisions of section 40(a)(i) of the Act, the amount of Rs. 19,86,662/-and Rs. 29,99,356/- was disallowed for the assessment years 2007-08 & 2008-09 respectively.
B. Expenditure on managing sales affairs outside India
It was also observed by the Ld. Assessing Officer that the assessee had made payments for Rs. 1,00,93,603/-, Rs. 1,34,38,888/- & Rs. 1,51,72,183/- for the assessment years 2007-09, 2008-09 & 2009-10 respectively to various parties towards managing the sales affairs of the assessee company outside India. The Ld. Assessing Officer came to a conclusion that the assessee had not complied with the provisions of section 195 of the Act and therefore invoked the provisions of section 40(a)(i) of the Act and disallowed the amount of Rs. 1,00,93,603/-, Rs. 1,34,38,888/- & Rs. 1,51,72,183/- as deductable expenditure for the assessment years 2007-08, 2008-09 & 2009-10 respectively.
5.1. When the matter came up before the Ld. CIT (A) relying upon the decision of the Tribunal in the assessee's own case for the assessment year 2005-06 in ITA No.250/Mds./10 dated16.12.2010 and the decision of Hon'ble Supreme Court in the case of GE India Technology center (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18, deleted both the additions with respect to disallowances of communication expenses and expenditure incurred towards managing sales affairs outside India.
5.2. At the outset the Ld. A.R. relied upon the following decisions and argued that the facts and circumstances of the assessee's case is identical to the case cited herein below and therefore the additions made by the Ld. Assessing Officer may be deleted and the order of the Ld. CIT (A) may be confirmed.
	(a)
	 
	On the issue of reimbursement of communication expenses using leased lines and back up servers situated outside India:—

	
	 
	Hon'ble High Court of Bombay in the case of DIT v. WNS Global Services (UK) Ltd. [2013] 32 taxmann.com 54/214 Taxman 317 (Bom.) held that:

	
	 
	"So far as Questions (4)& (5) are concerned, the Tribunal by the impugned order followed its order in the matter of WNS North America Inc rendered on 25th November, 2011. The Tribunal while upholding the order of the CIT (A) held that the amount of Rs.2.93 Crores was received by the Respondent-Assessee as reimbursement of lease line charges and would not classify either as royalty or as income attributed to a Permanent Establishment in India. The Respondent-Assessee has obtained from an international Telecom Operator lease line on payment of charges. These lease line facility in turn is provided to WNS India on cost to cost basis so as to have international connectivity. For this purpose, the international telecommunication operator charges the Respondent-assessee and the Respondent-assessee recovers the same from WNS India. The Tribunal has come to finding of fact that the reimbursement of lease line charges received by the Respondent-assessee is the actual amount which is incurred by it on making payment to the international telecom operator. Thus, on the above finding of fact, the Tribunal concluded that there is no income earned by Respondent-assessee which is subject to tax but is only a reimbursement of lease line charges paid by it to international telecom operator. Accordingly, as the decision of the Tribunal is based on finding of fact, we see no reason to entertain Questions (4) & (5)."

	(b)
	 
	On the issue of expenditure on managing sales affairs outside India:—

	
	 
	Hon'ble ITAT Chennai Bench in the case of Asstt. CIT v. Farida Shoes (P) Ltd. [2013] 143 ITD 400/34 taxmann.com 268 held that:—

	
	 
	"In the present case, the assessee paid certain amounts to overseas agents for procurement of export orders. The agents have not provided any managerial/technical services. The payments received by the non-resident Indian are not taxable in India. Taking into consideration of entire facts and circumstances, the issue involved in this appeal is covered in favour of the assessee and Sec.195 have no application to assessee's case. Accordingly, the appeal of the Revenue is dismissed."


5.3. Ld. D.R could not successfully controvert to the submissions made by the Ld. A.R.
5.4 After hearing both sides and carefully perusing the materials on record, we find that the case cited by the assessee is identical to the facts of the case before us. Therefore, we do not find any hesitation to confirm the order of the Ld. CIT (A) on both these issues which are held in favour of the assessee. It is ordered accordingly. 
6. In the result, all the three appeals of Revenue are dismissed.
SUNIL 

*In favour of assessee.
IT : Where assessee transferred a portion of its profit to reserve account as an appropriation of profit which was not claimed as deduction, subsequently when amount so transferred was brought back in working account of assessee by crediting profit and loss account, it could not be treated as forming part of assessee's taxable income
■■■
[2014] 51 taxmann.com 194 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'D'
Deputy Commissioner of Income-tax, Circle-II, Madurai
v.
Madurai District Central Co-operative Bank Ltd.*
DR. O.K. NARAYANAN, VICE-PRESIDENT 
AND VIKAS AWASTHY, JUDICIAL MEMBER 
IT APPEAL NOS. 1511,1512, 1714 TO 1716 (MDS.) OF 2014
[ASSESSMENT YEARS 2008-09 TO 2010-11] 
SEPTEMBER  2, 2014 
Section 4 of the Income-tax Act, 1961 - Income - Chargeable as (Reversal of reserve account) - Assessment years 2008-09 and 2010-11 - Whether where assessee transferred a portion of its profit to reserve account as an appropriation of profit which was not claimed as deduction, subsequently when amount so transferred was brought back in working account of assessee by crediting profit and loss account, it could not be treated as forming part of assessee's taxable income - Held, yes [Para 9][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee-bank was providing towards reserves from its profit and loss account every year. The said reserves debited in the profit and loss account were not claimed by the assessee as deduction.

	■ 
	 
	The assessee reversed the entries and brought back the amount transferred to the reserve account as and when it was found that those reserves were not required any more.

	■ 
	 
	The Assessing Officer held that the credits by way of reversal made by the assessee-bank were taxable, as its income for the concerned assessment year.

	■ 
	 
	The finding of the Assessing Officer was confirmed by the Commissioner (Appeals).

	■ 
	 
	On second appeal:


HELD
 
	■ 
	 
	It is seen that the assessee was transferring a portion of its profit to reserves as an appropriation of its profits and not as a charge to its profit and loss account. Therefore, the assessee has not claimed any such transfer to reserves as deduction in computing the taxable income for those assessment years in which such transfers were made to the reserves. It was only an appropriation in its account. Therefore, it is obvious that when such amounts transferred earlier to the reserves are reversed and brought back in the working account of the assessee-bank by crediting the profit and loss account, such credit amounts cannot be treated as forming part of taxable income because such reserves have already suffered tax in the earlier assessment years, as the assessee has not claimed any deduction against the amounts transferred to reserves. [Para 9]

	■ 
	 
	Therefore, at the first instance when the amounts were transferred to reserve as well as at the second instance when such amounts are taken out of the reserves and brought back to the profit and loss account, the transfers were only in the nature of appropriation. The earlier appropriation entry of transferring a portion of the profit to the reserves is reversed by passing a subsequent appropriation entry of transferring the amounts from the reserves to the profit and loss account.

	■ 
	 
	Thus, appropriation entries and transfers of funds do not affect the computation of taxable income of the assessee-bank either at the time of first appropriation or at the time of second appropriation. Therefore, the view taken by the lower authorities that the credits found in the profit and loss account, as a result of reversal of the reserves is in the nature of taxable income, is not correct. It is not sustainable in law. In that way, the lower authorities are proposing to tax an amount, which has already suffered tax. It results in double taxation, which is not permissible in law. [Para 10]

	■ 
	 
	But the lower authorities have made a finding that the assessee-bank has not placed before them the appropriate details regarding the transfer and re-transfer out of the reserves and they were not in a position to verify the nature of entries passed by the assessee in the profit and loss account. Therefore, the Tribunal directed assessee to furnish before the Assessing Officer the year-wise details of crediting and debiting the reserve account through profit and loss account from year to year. The assessee is also directed to produce before the Assessing Officer the computation statements of income-tax to prove that the amounts transferred to the reserve account have already suffered tax and the assessee has not claimed any deduction for such amount in computing the taxable income of the respective assessment years. For this limited purpose of verification of details, the file is remitted back to the Assessing Officer. [Para 11]

	■ 
	 
	In result the appeals filed by the revenue are dismissed and the appeals filed by the assessee are allowed. [Para 12]


CASE REVIEW
 
City Union Bank Ltd. [IT Appeal Nos.1485 & 1507/Mds/2007, dated 30-10-2009] (para 6) followed.
CASES REFERRED TO
 
City Union Bank Ltd. [IT Appeal Nos. 1485 & 1507 (Mds.) of 2007, dated 30-10-2009] (para 6).
Durges Sumrott, IRS CIT  for the Appellant. N.V. Balaji, Advocate  for the Respondent.
ORDER
 
Dr. O.K. Narayanan, Vice-President - This is a bunch of five appeals; three appeals are filed by the Revenue for the assessment years 2008-09, 2009-10 and 2010-11 and two appeals are filed by assessee for the assessment years 2008-09 and 2010-11.
2. These cross appeals are directed against the orders passed by the Commissioner of Income-tax(Appeals)-I at Madurai on 28.03.2014. The appeals arise out of the assessments completed under sec.143 of the Income-tax Act, 1961.
3. First we will consider the three appeals filed by the Revenue.
4. The common ground raised by the Revenue in these appeals is that the Commissioner of Income-tax(Appeals) has erred in interpreting Rule 6ABA of the Income-tax Rules, 1962, in determining the correct amount of deduction available to the assessee bank towards provision for bad and doubtful debts. The Commissioner of Income-tax(Appeals) has erred in holding that the deduction under sec.36(1)(viia) is to be based on cumulative advance amount outstanding at the end of every month, which in fact results in granting weighted deduction by way of allowing deduction of the same advance again and again in each and every month. The Assessing Officer has rightly held that aggregate average advances for the purpose of computing the deduction towards provision for bad and doubtful debts must be worked out on the basis of incremental amount of advance made by the bank in every month instead of adopting cumulative amount of advances at the end of every month.
5. We heard Shri Durges Sumrott, the learned Commissioner of Income-tax, appearing for the Revenue, and Shri N.V.Balaji, the learned counsel appearing for the assessee.
6. This issue of computing the deduction towards the provision for bad and doubtful debts under Rule 6ABA of the I.T.Rules, 1962, was considered by the ITAT, Chennai 'C' Bench in the case of City Union Bank Ltd. in IT Appeal Nos.1485/Mds/2007 and 1507/Mds/2007 through their order dated 30th October, 2009. In paragraph 8 of the said order, the Tribunal has concluded on the issue in the following manner:
"We have duly considered the rival contentions and the material on record. We have perused Rule 6ABA of the Income-tax Rules, 1962. As per the said rule, the aggregate average advances made by the rural branches have to be computed by taking the amounts of advances made by each rural branch as outstanding at the end of the last day of each month comprised in the previous year. Thus, it is clear that there is no provision to consider only the advances made during the year under consideration. It is the funding of the Assessing Officer that the assessee has furnished the working as per Rule 6ABA. It is not in dispute that the working is as per Rule 6ABA but the Assessing Officer seems to have interpreted the provision not warranted by law. Therefore, we uphold the order of the Commissioner of Income-tax(Appeals) allowing the deduction to the assessee."
In the light of the order of the Tribunal as stated above, we hold that the computation made by the assessee is as per law and the Commissioner of Income-tax(Appeals) has rightly upheld the computation made by the assessee against the deduction towards provision for bad and doubtful debts. As such, we find that the appeals filed by the Revenue are liable to be dismissed.
7. Now, we will consider the two appeals filed by the assessee.
8. In spite of several grounds raised by the assessee in its appeals, the only issue pressed, at the time of hearing, is that about the treatment of the reserve brought down by the assessee and credited in its profit and loss account on the ground that, that much amount of reserve was not necessary to be retained. The learned counsel appearing for the assessee explained that the assessee bank is providing towards reserves from its profit and loss account every year. He explained that these reserves debited in the profit and loss account have not been claimed by the assessee as deduction. Therefore, the reserves appropriated by the assessee have already been suffered tax. The assessee reverses the entries and brings back the amount transferred to the reserve account as and when it is found that those reserves are not required any more. The reserves are brought back to the working account of the assessee bank by crediting the profit and loss account. The Assessing Officer held that the credits by way of reversal made by the assessee bank are taxable, as its income for the concerned assessment year. This finding has been confirmed by the Commissioner of Income-tax(Appeals), as well.
9. We considered this issue in detail. It is seen that the assessee was transferring a portion of its profit to reserves as an appropriation of its profits and not as a charge to its profit and loss account. Therefore, the assessee has not claimed any such transfer to reserves as deduction in computing the taxable income for those assessment years in which such transfers were made to the reserves. It was only an appropriation in its account. Therefore, it is obvious that when such amounts transferred earlier to the reserves are reversed and brought back in the working account of the assessee bank by crediting the profit and loss account, such credit amounts cannot be treated as forming part of taxable income. Because such reserves have already suffered tax in the earlier assessment years, as the assessee has not claimed any deduction against the amounts transferred to reserves.
10. Therefore, it is to be seen that at the first instance when the amounts were transferred to reserve as well as at the second instance when such amounts are taken out of the reserves and brought back to the profit and loss account, the transfers were only in the nature of appropriation. The earlier appropriation entry of transferring a portion of the profit to the reserves is reversed by passing a subsequent appropriation entry of transferring the amounts from the reserves to the profit and loss account. Thus, appropriation entries and transfers of funds do not affect the computation of taxable income of the assessee bank either at the time of first appropriation or at the time of second appropriation. Therefore, the view taken by the lower authorities that the credits found in the profit and loss account, as a result of reversal of the reserves is in the nature of taxable income, is not correct. It is not sustainable in law. In that way, the lower authorities are proposing to tax an amount, which has already been suffered tax. It results in double taxation, which is not permissible in law.
11. But the lower authorities have made a finding that the assessee bank has not placed before them the appropriate details regarding the transfer and re-transfer out of the reserves and they were not in a position to verify the nature of entries passed by the assessee in the profit and loss account. Therefore, we direct the assessee to furnish before the Assessing Officer the year-wise details of crediting and debiting the reserve account through profit and loss account from year to year. The assessee is also directed to produce before the Assessing Officer the computation statements of income-tax to prove that the amounts transferred to the reserve account have already been suffered tax and the assessee has not claimed any deduction for such amount in computing the taxable income of the respective assessment years. For this limited purpose of verification of details, the file is remitted back to the Assessing Officer.
12. In result, the appeals filed by the Revenue are dismissed and the appeals filed by the assessee are allowed.
SUNIL 

*In favour of assessee.
IT : Law does not indicate that a gift must emanate only from a known person; act of giving a gift depends upon thinking of concerned donor as well as his financial condition
■■■
[2014] 52 taxmann.com 348 (Andhra Pradesh) 
HIGH COURT OF ANDHRA PRADESH
Reddy Satyavathi
v.
Income tax Officer, Ward -I, Tanuku*
L. NARASIMHA REDDY AND CHALLA KODANDA RAM, JJ. 
ITTA. NOS. 54,60,62,63,65,75 
152,192 & 207 OF 2003 & 16 OF 2004
SEPTEMBER  2, 2014 
Section 69 of the Income-tax Act, 1961 - Unexplained investment (Gifts) - Assessment years 1982-83 to 1988-89 - Tribunal denied assessee's claim of gift on ground that donors of said gifts were not related to assessee - Whether law does not indicate that a gift must emanate only from a known person; act of giving a gift depends upon thinking of concerned donor as well as his financial condition and a small gesture of affection may result in presentation of quite a fabulous gift - Held, yes - Whether, therefore claim of assessee was to be allowed - Held, yes [Paras 11 and 12] [In favour of assessee] 
FACTS
 
	■ 
	 
	In original return, the assessee had shown income from partnership business and agriculture. Further, she filed revised return, disclosing the extra income from money lending business and receipt of gifts.

	■ 
	 
	The Assessing Officer treated entire amount mentioned in revised returns as unexplained investment.

	■ 
	 
	On appeal, the Commissioner (Appeals) had taken into account, the financial capacity and family background of the assessee and found that for a person of the status of the assessee, it would not be difficult to mobilize Rs. 30,000 to commence money lending business. Accordingly, he treated the income through money lending business as legal and proper. However, he affirmed the view taken by the Assessing Officer regarding gifts.

	■ 
	 
	On second appeal, the Tribunal dismissed the same.

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	The ground on which the income through gifts was denied, was that the donors, who were examined in the course of enquiry, were found to be unrelated to the appellant. In a way, the Tribunal and the authorities have redefined the concept of gift by adding a clause to the effect that a gift can be treated as valid only when presented by a closely related person. The law on the subject does not indicate that a gift must emanate only from a known person. Further, it is difficult to describe let alone define, as to when a person can be said to be related to another, in the context of making gifts. A small gesture of affection may result in presentation of quite a fabulous gift and, even where stupendous service is rendered, it may not fetch even an act of gratitude. Much would depend upon the thinking of the concerned persons as well as their financial conditions. The view taken by the Tribunal is not accepted. [Para 11]

	■ 
	 
	Therefore, the orders passed by the Assessing Authority is set aside and appeals filed by assessee is allowed. [Para 12]


A.V. Krishna Kaundinya  for the Appellant. S.R. Ashok  for the Respondent. 
JUDGMENT
 
L. Narasimha Reddy, J. - It is not uncommon that the anxiety to be law abiding exhibited by a citizen, turns out to be counter productive and lands him in trouble. That exactly happened in the instant case.
2. The appellant in all these appeals is an assessee since a very long time. She hails from a rich and reputed family, and was married to a doctor, who commanded a fairly good practice at Nidadavolu. She filed the returns for the assessment years 1982-83 to 1988-89 showing not only the income in the form of profits that fell to her share in the partnership business, but also the one, from agriculture. Orders of assessment were passed under Section 143(1) of the Income Tax Act, (for short, the Act) and the matter ended at that.
3. On 30.03.1989, the appellant filed revised returns covering the period 1982-83 to 1988-89, disclosing the extra income from money lending business and receipt of gifts. She has also mentioned that certain items of the properties were purchased from the money derived from those two sources. The Assessing Officer, who processed the returns, did not agree with the plea of the appellant and treated the entire amount mentioned in the revised returns, as unexplained investment. Aggrieved by that order, the appellant filed 7 appeals before the Commissioner (Appeals). The appeals were disposed of in 2 batches. The first set covered assessment years 1982-83 to 1986-87 and the second set covered 1987-88 and 1988-89. In both the orders, the plea of the appellant as to the income from the money lending business was accepted. However, one relation to gifts covering four assessment years, was rejected.
4. The department filed 7 appeals before the Visakhapatnam Bench of Income Tax Appellate Tribunal, feeling aggrieved by the orders passed by the appellate authority. The appellant, on the other hand, filed 4 appeals insofar as the Commissioner (Appeals) rejected the plea in relation to gifts. All the 11 appeals were heard together by the Tribunal. Through a common order dated 19.04.2000, the Tribunal allowed the appeals preferred by the department and dismissed those filed by the appellant. Hence, these appeals under Section 260A of the Act.
5. Sri A.V. Krishna Kaundinya, learned counsel for the appellant, submits that the Tribunal failed to take into account, two important factors viz., that the appellant herself filed the revised returns covering 7 assessment years and that she has adequate sources to start money lending business. He further submits that the resources of the family of the appellant are such that giving and taking of gifts is a matter of course and that, she sold some of the golden ornaments to mobilise resources for purchasing the properties. He contends that the Tribunal proceeded in a hyper- technical manner and has undertaken minute verification of the things, as though it is a case where search was conducted or the assessments were reopened on discovery of the undisclosed income.
6. Sri S.R. Ashok, learned Senior Counsel for the respondent, on the other hand, submits that once the appellant pleaded that she has undertaken money lending business, heavy burden rested upon her to show the sources of income and that she miserably failed in this behalf. He contends that the Assessing Officer as well as the Tribunal have analysed the matter thoroughly and, on being satisfied that the attempt made by the appellant was only to legalise what she has acquired contrary to law, passed appropriate orders. He submits that the Tribunal has referred to several decided cases in support of its conclusion and that no substantial question of law arises for consideration, in this batch of appeals.
7. Not even a semblance of doubt was expressed in relation to the regular returns submitted by the appellant for the 7 assessment years referred to above, much less any proceedings were initiated under Sections 147 or 154 of the Act. That only shows the truthfulness of the returns submitted by the appellant.
8. The appellant felt that some of the items of income ought to have been reflected in the relevant assessment years. Though there was not even an indication as to the suppression of income, she voluntarily filed revised returns for as many as 7 assessment years. She reflected two sources of income. The first is through money lending business and the second is in the form of gifts received by her. As regards the first item, the Assessing Officer himself proceeded to examine several persons, whom the appellant is said to have lent amounts. The named borrowers vouched for the correctness of the statement. It is only the father-in-law of the appellant that pleaded the ignorance about the details, but not the activity as such. That constituted the basis for the Assessing Officer to doubt the correctness of the facts mentioned by the appellant. As regards gift also, the same view was taken.
9. The respective Commissioners (Appeals), who passed the orders in 2 sets, have taken into account, the financial capacity and family background of the appellant and found that for a person of the status of the appellant, it would not be difficult to mobilise Rs.30,000/- to commence money lending business. It was clearly mentioned that the parents of the appellant are fairly resourceful and her husband is also a doctor, commanding considerable practice. Accordingly, the income through money lending business was treated as legal and proper. However, they affirmed the view taken by the Assessing Officer regarding gifts.
10. In the appeals preferred by the department as well as the appellant, the Tribunal has undertaken extensive discussion with reference to each and every ground. One of the grounds that weighed with the Tribunal in not accepting the income through money lending business was that the activity was not mentioned in the original returns. That in fact would amount to begging the question. The very occasion for the appellant to submit revised returns was that she did not mention the same inadvertently or otherwise in the original returns. Further, it is not a case where the appellant came forward with the revised returns, on being issued notice by an authority under the Act. As regards the source to commence the money lending business, the plea of the appellant was that she has savings through agricultural income. However, the Tribunal took the view that the income, which the respondent derived from agriculture, may have been spent for social obligations. There cannot be a better instance of stretching a totally unrelated fact to the extent of straining it. It is not in dispute that in the original and regular returns, the appellant has shown the income through agriculture. That having been exempted, it had accrued to her free from any obligation and she has every right to put the amount to the use of her choice. It was nobodys case that the income earned by the appellant through agriculture was spent for social obligations. For all practical purposes, the Tribunal has permitted its imagination to cross all barriers of propriety and reasonableness.
11. The ground on which the income through gifts was denied, was that the donors, who were examined in the course of enquiry, were found to be unrelated to the appellant. In a way, the Tribunal and the authorities have redefined the concept of gift by adding a clause to the effect that a gift can be treated as valid only when presented by a closely related person. The law on the subject does not indicate that a gift must emanate only from a known person. Further, it is difficult to describe let alone define, as to when a person can be said to be related to another, in the context of making gifts. A small gesture of affection may result in presentation of quite a fabulous gift and, even where stupendous service is rendered, it may not fetch even an act of gratitude. Much would depend upon the thinking of the concerned persons as well as their financial conditions. We are not at all in agreement with the view taken by the Tribunal.
12. We, therefore, allow the appeals and set aside the orders passed by the Assessing Authority. We, accordingly, direct that the claims made by the appellant through her revised returns, shall stand accepted. There shall be no order as to costs.
13. Miscellaneous Petitions, if any, pending in these appeals shall also stand disposed of.
DHARMENDRA 

*In favour of assessee.
IT : Where assessee partner upon dissolution of firm became proprietor of business run by firm and included income of firm in his return, assessee would be entitled for credit of TDS of firm in accordance with rule 37BA
■■■
[2015] 54 taxmann.com 25 (Kolkata - Trib.) 
IN THE ITAT KOLKATA BENCH 'SMC(B)'
Parmanand Tiwari
v.
Income-tax Officer, Ward -54(1), Kolkata*
MAHAVIR SINGH, JUDICIAL MEMBER 
IT APPEAL NO. 2417 (KOL.) OF 2013
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  2, 2014 
Section 199 of the Income-tax Act, 1961, read with rule 37BA of the Income-tax Rules, 1962 - Deduction of tax at source - Credit for tax deducted (Dissolution of firm) - Assessment year 2008-09 - Assessee partner was a Chartered Accountant and was carrying on his profession under partnership firm - Partnership firm got dissolved and assessee became proprietor of said firm - Assessee contended that he had already included entire income of firm in his return of income and accordingly, credit for TDS should be allowed in accordance with rule 37BA of Income-tax Rules - Assessing Officer disallowed said claim by observing that rule 37BA was inserted with effect from 1-4-2009 only and same would not apply in relevant assessment year - Whether since rule was inserted to remove hardship faced by assessees and to give true meaning to provision of section 199, credit of TDS was to be allowed - Held, yes [Para 4] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a partner in a firm. The said firm was dissolved with effect from 30-12-2006 and the assessee became proprietor of this firm with effect from 30-12-2006.

	■ 
	 
	The Assessing Officer after going through the details of TDS certificates found that all the TDS certificates were issued in the name of partnership firm and not of individual.

	■ 
	 
	During the course of assessment proceedings, the Assessing Officer required the assessee to produce reconciled statement of professional receipts vis a vis the claim of TDS. The assessee revealed that the credit claimed for TDS certificates issued in favour of partnership firm for the reason that said firm became proprietorship concern of the assessee and earlier this was a partnership firm.

	■ 
	 
	The assessee relied on the provisions of rule 37BA of the IT Rules, 1962 wherein partnership firm declared and confirmed that the income on which tax has been deducted at source was assessable in the hands of the assessee other than the deductee and credit for such deduction of tax at source be given to him as income on account of TDS was includible in the assessment proceedings of the assessee. The assessee contended before the Assessing Officer that he had already included the said entire income in the return of income and accordingly, the credit for TDS should be allowed in accordance with rule 37BA of the Rules. The Assessing Officer disallowed the claim of the assessee by observing that rule 37BA of the Rules as inserted by IT (Sixth Amdt.) Rules with effect from 1-4-2009 only and hence, the credit in the hand of individual assessee could not be allowed.

	■ 
	 
	On appeal, the Commissioner (Appeals), also confirmed the action of Assessing Officer by observing that the rule even though available for subsequent year, makes it abundantly clear that credit would be given based on the information by the deductor. The only mitigating circumstances had been given in the proviso, when the deductee filed a declaration to the deductor, and the deductor report the tax deduction in the name of the other person.

	■ 
	 
	In view of the above the Assessing Officer had correctly not given credit to TDS made in the name of partnership firm, in the hands of assessee, erstwhile partner, even though he had shown the income of the firm in his hands voluntarily.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	From the provisions of rule 37BA of the Rules, wherein it has clearly been mentioned that credit for tax deducted at source and paid to the Central Government shall be given to the person provided that the deductee files a declaration with the deductor and the deductor reports the tax deduction in the name of other person in the information relating to deduction of tax referred to in sub-rule (1) of Rule 37BA of the Rules. Further, sub-rule (3) of Rule 37BA of the Rules provides that for the purpose of giving credit in respect of tax deducted in term of provisions of Chapter XVII for the purpose of the Rule as amended by the Amendment Rules, 2009 with effect from 1-4-2009 makes it abundantly clear that the credit will be given based on the information by deductor. The proviso to sub-rule (2) of Rule 37BA of the Rules mitigates the hardship faced by assessee for claiming credit of TDS whereby deductee files declaration with the deductor and the deductor reports the tax deduction in the name of other person in the information relating to deduction of tax as referred to in sub-rule (1) of Rule 37BA of the Rules. In such provisions of law, the assessee should have been allowed credit for TDS in the given set of facts and circumstances of the case. The only issue is that the amended provision is applicable with effect from 1-4-2009 and the relevant assessment year involved is 2008-09. Similar issue was dealt by Supreme Court in the case of Allied Motors (P.) Ltd. v. CIT [1997] 224 ITR 677/91 Taxman 205, wherein it has been held that "the provisions of the first proviso, which has newly been inserted by the Finance Act, 1987, with effect from 1-4-1998, to section 43B is remedial in nature, designed to eliminate unintended consequences which may cause undue hardship to the assessee and which made the provision unworkable or unjust in a specific situation, and is of clarificatory nature and, therefore, has to be treated as retrospective with effect from 1-4-1984, the date on which section 43B has newly been inserted by the Finance Act, 1983". Similarly, here also the Rule was inserted by the Amendment Rules, 2009 to remove the hardship faced by assessees and to give true meaning to the provision of section 199. In such circumstances, the Assessing Officer is directed to allow the credit of TDS after verifying declaration to be filed by deductee in term of proviso to sub-rule (2) of Rule 37BA of the Rules. The appeal of assessee is allowed. [Para 4]

	■ 
	 
	In the result, appeal of assessee is allowed. [Para 5]


CASE REVIEW
 
Allied Motors (P.) Ltd. v. CIT [1997] 224 ITR 677/91 Taxman 205 (para 4) followed.
CASES REFERRED TO
 
Allied Motors (P.) Ltd. v. CIT [1997] 224 ITR 677/91 Taxman 205 (SC) (para 4).
David Z. Chawngthu, Addl. CIT, Sr. DR  for the Respondent.
ORDER
 
1. This appeal by assessee is arising out of order of CIT(A)-XXXVI, Kolkata in Appeal No. 398/CIT(A)-XXXVI/Kol/Wd. 54(1)/2010-11/910 dated 30.08.2013. Assessment was framed by ITO, Ward-54(1), Kolkata u/s. 143(3) of the Income-tax Act, 1961 (hereinafter referred to as the "Act") for AY 2008-09 vide his order dated 28.12.2010.
2. The only issue in this appeal of assessee is against the order of CIT(A) confirming the order of AO disallowing credit of TDS at Rs.1,48,078/-. For this assessee has raised following ground nos. 3 and 4:
"2. On the facts and ìn the circumstances of the case, the learned CIT(A) erred in upholding the order of the A.O. disallowing credit in respect of the amount of tax deducted at source of Rs. 1,49,078/- in the name of the partnership firm M/s Tiwari & Co. of which the appellant was an erstwhile partner and which remained fully converted into the proprietorship concern of the appellant throughout the period covered by the appellate year under consideration.
3. On the facts and in the circumstances of the case, the learned CIT(A) erred in neglecting to take ìnto account the fact that the entire income in respect of the TDS amounts had duly been included in the total income of the appellant as his ìncome from proprietorshíp concern and hence, on facts as well as law, the credits for TDS should also have been consídered in the hands of the appellant alone.
4. On the facts and in the circumstances of the case, the learned CIT(A) further erred in overlooking the fact that the credits in respect of the TDS amounts under consideration had neither been claimed nor allowed in the hands of any other assessee."
3. Brief facts leading to the above issue are that the assessee is an individual and a professional Chartered Accountant. Earlier, assessee was partner in the firm M/s. Tiwari & Co. having PAN: AACFT6997P. This firm M/s. Tiwari & Co. was dissolved w.e.f. 30.12.2006 and assessee i.e. Mr. Parmanand Tiwari became proprietor of this firm w.e.f. 30.12.2006. The assessee during the course of assessment proceedings filed return of income electronically on 29.09.2008 for AY 2008-09 i.e. the relevant assessment year. The AO after going through the details of TDS certificates found that all the TDS certificates are issued in the name of M/s. Tiwari & Co. having PAN: AACFT6997P, which belongs to partnership firm and not of individual. During the course of assessment proceedings, the AO required the assessee to produce reconciled statement of professional receipts vis-à-vis the claim of TDS. The assessee revealed that the credit claimed for TDS certificates issued in favour of M/s. Tiwari & Co. for the reason that M/s. Tiwari & Co. became proprietorship concern of the assessee and earlier this was a partnership firm. This partnership firm M/s. Tiwari & Co. got discontinued w.e.f. 30.12.2006. Before the AO, the assessee relied on the provisions of section 37BA of the I. T. Rules, 1962 (hereinafter referred to as "the Rules"), wherein M/s. Tiwari & Co. declared and confirmed that the income on which tax has been deducted at source for AY 2008-09 relevant to FY 2007-08 is assessable in the hands of the assessee Mr. Parmanand Tiwari other than the deductee and credit for such deduction of tax at source be given to him as income on account of TDS is includible in the assessment proceedings of Mr. Parmanand Tiwari, the assessee. The assessee contended before the AO that he has already included the said entire income in the return of income and accordingly, the credit for TDS shall be allowed in accordance with Rule 37BA of the Rules. The AO disallowed the claim of the assessee by observing that Rule 37BA of the Rules as inserted by IT (Sixth Amdt.) Rules (hereinafter referred to as "Amendment Rules") w.e.f. 01.04.2009 only and hence, the credit in the hand of individual assessee i.e. Mr. Parmanand Tiwari cannot be allowed. For this, he observed in para 4.1 of the assessment order as under:
"4.1. In regard to point (c) of para 3.1. it is worthy note that the Rule 37BA of the I. T. Rules, 1962 has been inserted by the I T (Sixth Amdt.) Rules, w.e.f. 1-4-2009 only. As per provision of section 37BA of the Income Tax Rules where in it has clearly been mentioned that credit for tax deducted at sources and paid to the Central Government shall be given to the person provided that the deductee files a declaration with the deductor and the deductor reports the tax deduction in the name of other person in the information relating to deduction of tax referred to sub-rule (1) of Rule 37BA. In this case Rule 37BA as mentioned by the assessee does not cover the situation. It is also worthy to note that the deductee has made declaration before Assessing Officer which is wrong as Assessing Officer is not the deductor of tax at source. Therefore, the contention of the assessee is not tenable."
Aggrieved, assessee came in appeal before CIT(A), who also confirmed the action of AO by observing as under:
"The rule even though available for subsequent year, makes it abundantly clear that credit will be given based on the information by the deductor. The only mitigating circumstances has been given in the proviso, when the deductee (in this case M/s. Tiwari & Co. partnership firm), files a declaration to the deductor, and the deductor report the tax deduction in the name of the other person.
4.3 In view of the above the A.O. has correctly not given credit to TDS made in the name of M/s. Tiwari & Co. partnership firm, in the hands of appellant, erstwhile partner, even though he had shown the income of the firm in his hands voluntarily."
Aggrieved, now assessee is in appeal before Tribunal.
4. I have heard Ld. Sr. DR and gone through facts and circumstances of the case. The facts are clearly narrated above and there is no dispute as regards to the facts of the case. The assessee is a Chartered Accountant carrying on his profession under the partnership firm M/s. Tiwari & Co. for and from the year 1983. The partnership firm M/s. Tiwari & Co. got dissolved w.e.f. 30.12.2006 and assessee became proprietor of this firm. The assessee has included the income qua the TDS certificates issued in the name of M/s. Tiwari & Co. having PAN AACFT6997P, which stands for the partnership firm and also claimed the credit for TDS in the individual capacity. The AO completed the assessment whereby he included the entire income of the firm M/s. Tiwari & Co. but did not allow the credit for TDS at Rs.1,53,380/- for the reason that the TDS credit is not reflected in the PAN of Shri Parmanand Tiwari, the Chartered Accountant in his individual capacity. During the course of assessment proceedings, assessee submitted proper declaration giving the entire fact that the income of M/s. Tiwari & Co. has duly been included in the hands of its proprietor and is assessable in the hands of the assessee. M/s. Tiwari & Co. under whose PAN this TDS has been deducted, has not made any separate claim of the TDS and also not declared separate income on this account. After going through the facts in entirety, I find that this is only a technical breach and that also for the reason that these professional receipts received by the assessee are commitment of earlier years when the firm was in existence. These receipts are earned by the professional work of M/s. Tiwari & Co. as proprietary concern in individual capacity of Shri Parmanand Tiwari. Wrong submission of PAN by deductors does not debar for claiming of TDS deducted particularly when the income is included in the hands of the assessee. Now the legislature, to mitigate the rigours of law, has amended the provisions of section 37BA of the Act by the Amendment Rules, 2009 w.e.f. 01.04.2009. The relevant rule reads as under:
"37BA Credit for tax deducted at source for the purposes of section 199.— (1) Credit for tax deducted at source and paid to the Central Government in accordance with the provisions of Chapter XVII, shall be given to the person to whom payment has been made or credit has been given (hereinafter referred to as deductee) on the basis of information relating to deduction of tax furnished by the deductor to the income-tax authority or the person authorised by such authority.
(2)(i) Where under any provision of the Act, the whole or any part of the income on which tax has been deducted at source is assessable in the hands of a person other than the deductee, credit for the whole or any part of the tax deducted at source, as the case may be, shall be given to the other person and not to the deductee:
Provided that the deductee files a declaration with the deductor and the deductor reports the tax deduction in the name of the other person in the information relating to deduction of tax referred to in sub-rule (1).
(ii) The declaration filed by the deductee under clause (i) shall contain the name address, permanent account number of the person to whom credit is to be given, payment or credit in relation to which credit ìs to be given and reasons for giving credit to such person.
(iii) The deductor shall issue the certificate for deduction of tax at source in the name of the person in whose name credit is shown in the information relating to deduction of tax referred to in sub-rule (l) and shall keep the declaration in his safe custody.
(3) (i) Credit for tax deducted at source and paid to the Central Government, shall be given for the assessment year for which such income is assessable.
(ii) Where tax has been deducted at source and paid to the Central Government and the income is assessable over a number of years, credit for tax deducted at source shall be allowed across those years in the same proportion in which the income is assessable to tax.
(4) Credit for tax deducted at source and paid to the account of the Central Government shall be granted on the basis of — 
	(i)
	 
	the information relating to deduction of tax furnished by the deductor to the income-tax authority or the person authorised by such authority; and

	(ii)
	 
	the information in the return of income in respect of the claim for the credit, subject to verification in accordance wíth the risk management strategy formulated by the Board from time to time."


From the above provisions of Rule 37BA of the Rules, wherein it has clearly been mentioned that credit for tax deducted at source and paid to the Central Government shall be given to the person provided that the deductee files a declaration with the deductor and the deductor reports the tax deduction in the name of other person in the information relating to deduction of tax referred to in sub-rule (1) of Rule 37BA of the Rules. Further, sub-rule (3) of Rule 37BA of the Rules provides that for the purpose of giving credit in respect of tax deducted in term of provisions of Chapter XVII for the purpose of giving credit to a person other than those referred to in sub-section (1) and also the assessment year in which such credit may be given. In view of the above provision of section 37BA of the Rules and the provisions of section 199(1) of the Act, the credit for tax deduction could be given to the person from whose income tax has been deducted. The Rule as amended by the Amendment Rules, 2009 w.e.f. 01.04.2009 makes it abundantly clear that the credit will be given based on the information by deductor. The proviso to sub-rule (2) of Rule 37BA of the Rules mitigates the hardship faced by assessee for claiming credit of TDS whereby deductee files a declaration with the deductor and the deductor reports the tax deduction in the name of other person in the information relating to deduction of tax as referred to in sub-rule (1) of Rule 37BA of the Rules. In such provisions of law, the assessee should have been allowed credit for TDS in the given set of facts and circumstances of the case. The only issue is that the amended provision is applicable w.e.f. 01.04.2009 and the relevant assessment year involved is 2008-09. Whether the amended Rule as amended by Amendment Rules, 2009 is a beneficial provision mitigating the hardship of the assessee and in turn the same can be declared as retrospective and will apply to all pending matters. Similar issue was dealt by Hon'ble Supreme Court in the case of Allied Motors (P.) Ltd. v. CIT [1997] 224 ITR 677/91 Taxman 205, wherein it has been held that "the provisions of the first proviso, which has newly been inserted by the Finance Act, 1987, with effect from 1st April, 1998, to section 43B is remedial in nature, designed to eliminate unintended consequences which may cause undue hardship to the assessee and which made the provision unworkable or unjust in a specific situation, and is of clarificatory nature and, therefore, has to be treated as retrospective with effect from 1st April, 1984, the date on which section 43B has newly been inserted by the Finance Act, 1983." Similarly, here also the Rule was inserted by the Amendment Rules, 2009 to remove the hardship faced by assessees and to give true meaning to the provision of section 199 of the Act. In such circumstances, I direct the AO to allow the credit of TDS after verifying declaration to be filed by deductee in term of proviso to sub-rule (2) of Rule 37BA of the Rules. In term of the above, the appeal of assessee is allowed.
5. In the result, appeal of assessee is allowed.
PAMPA 

*In favour of assessee.
IT: Where assessee-company charged depreciation both under Companies Act and Income-tax Act while failed to add back depreciation charged under Companies Act, same could not be held as mistake not liable to penalty
■■■
[2015] 54 taxmann.com 228 (Mumbai - Trib.) 
IN THE ITAT MUMBAI BENCH 'A'
Deputy Commissioner of Income-tax
v.
Khanna Industrial Pipes (P.) Ltd.*
D. MANMOHAN, VICE-PRESIDENT 
RAJENDRA, ACCOUNTANT MEMBER 
IT APPEAL NO. 5949 (MUM.) OF 2012
[ASSESSMENT YEAR 2008-09] 
SEPTEMBER  2, 2014 
Section 271(1)(c), read with section 32, of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment year 2008-09 - Assessee-company charged depreciation on windmill under Companies Act and also under Income-tax Act but did not add back depreciation charged under Companies Act in final computation of income - When Assessing Officer called upon assessee to explain discrepancy, it accepted default and offered amount of deprecaition charged under Companies Act to tax - Assessing Officer, accordingly, made addition and also levied penalty under section 271(1)(c) for intentionally furnishing incorrect particulars of income - Commissioner (Appeals) cancelled penalty holding that mistake was just a reporting error commited by tax conslutant - Whether order passed by Commissioner (Appeals) was not only cryptic but also based on incorrect facts and, therefore, order of Commissioner (Appeals) was to be set aside and matter was to be remanded for fresh consideration - Held, yes [Para 12][In favour of revenue/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee-company filed e-return declaring certain income.

	■ 
	 
	The Assessing Officer noticed that certain amount was charged as depreciation on windmill under the Companies Act and the assessee had also deducted depreciation on windmill as per the Income-tax Act; however depreciation charged as per the Companies Act was not added back in the final computation of income. When the assessee was asked to explain the discrepancy, the assessee conceded the double claim made and offered to tax the entire sum of depreciation charged as per the Companies Act. The Assessing Officer completed assessment accordingly.

	■ 
	 
	Thereafter, the Assessing officer levied penalty under section 271(1)(c) observing that the assessee made a conscious attempt to evade taxes by furnishing inaccurate particulars of income.

	■ 
	 
	On appeal, the Commissioner (Appeals) cancelled the penalty holding that the mistake of adding less amount of depreciation was just a reporting error committed by the tax consultant.

	■ 
	 
	On revenue's appeal:


HELD
 
	■ 
	 
	The assessee filed e-return on 29-9-2008 and the return was processed under section 143(1). Within one year from the date of filing of the return, the assessee can revise its return whereas the assessee did not choose to revise the return. By 2010 the assessee must have filed returns for subsequent years but it claims that it has not noticed this so-called defect. Though the Commissioner (Appeals) recorded that the assessee voluntarily informed the Assessing Officer about the inadvertent mistake and filed a revised return, the fact remains that it cannot be considered as a revised return. It was only upon examination of the return and the Assessing Officer having called upon the assessee to explain the discrepancy, that the assessee came forward to accept the default on its part. Thus, the order passed by the Commissioner (Appeals) was not only cryptic but also based on incorrect facts. He observed that claiming double depreciation was a reporting error committed by the tax consultant whereas the assessee submitted that it was not an error on the part of the tax consultant but it was a bona fide error on the part of the assessee-company. There are many other aspects which need to be condisdered and appreciated properly before appreciating as to whether it can be termed as bona fide error or it amounts to furnishing of inaccurate particulars of income. The order passed by the Commissioner (Appeals) deserves to be set aside because of incorrect appreciation of facts. The Commissioner (Appeals) is directed to reconsider the matter afresh by taking into consideration the facts on record. [Para 12]


CASES REFERRED TO
 
CIT v. Reliance Petroproducts (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 (SC) (para 6), Kanbay Software India (P.) Ltd. v. Dy. CIT [2009] 31 SOT 153 (Pune) (para 6), Dilip N. Shroff v. Jt. CIT [2007] 291 ITR 519/161 Taxman 218 (SC) (para 6), Price Waterhouse Coopers (P.) Ltd. v. CIT [2010] 348 ITR 306/211 Taxman 40/25 taxmann.com 400 (SC) (para 10) and CIT v. Daulat Ram Rawatmull [1973] 87 ITR 349 (SC) (para 12).
Pradeep S. Arya  for the Appellant. K. Gopal  for the Respondent. 
ORDER
 
D. Manmohan, Vice-President - This appeal by the Revenue is directed against the order passed by the Commissioner of Income-tax (Appeals)-20, Mumbai and it pertains to the assessment year 2008-09.
2. Penalty of Rs. 58,03,923 levied by the Assessing Officer under section 271(1)(c) but cancelled by the learned Commissioner of Income-tax (Appeals) is the subject-matter of dispute before us.
3. The assessee-company is engaged in the business of manufacture of M.S. pipes. In respect of the previous year relevant to the assessment year 2008-09 the assessee declared total income of Rs. 1,58,48,748. The return was originally processed under section 143(1) but thereafter selected for scrutiny on August 5, 2009. E-return was filed on September 29, 2008 wherein the assessee debited a sum of Rs. 83,79,859 under the head "Profit and loss of windmill undertaking". The Assessing Officer noticed, from Schedule 16, that a sum of Rs. 1,70,75,385 was charged as depreciation on windmill under the Companies Act and upon taking into consideration the depreciation, the net profit/loss was shown for income-tax purposes. It is also noticed that the assessee deducted Rs. 4.21 crore as depreciation on windmill as per the Income-tax Act but depreciation charged as per the Companies Act was not added back in the final computation of income. It deserves to be noticed that though the e-return was filed on September 29, 2008, the return was processed under section 143(1) of the Act, statutory notice under section 143(2) was issued on August 5, 2009 after selecting the case for scrutiny, the assessee never bothered to verify as to what is the amount of depreciation claimed in the return of income. In other words, double deduction claimed was not looked into. Only when the assessee was asked to explain the discrepancy as to why depreciation on the Companies Act should not be added back to the total income, vide letter dated November 15, 2010 the assessee conceded the double claim made and accordingly offered to tax the entire sum of Rs. 1,70,75,385 whereas only the differential figure ought to have been offered. Since the assessee accepted the disallowance of Rs. 1,70,75,385 assessment was made under section 143(3) of the Act but subsequently when the assessee filed a petition under section 154 of the Act the Assessing Officer rectified the mistake vide order dated February 22, 2012 wherein the excess returned income of Rs. 83,79,859 was set aside. In the order passed under section 154 of the Act the book profit was taken at Rs. 5,03,54,791 and disallowance of depreciation on windmill was worked out at Rs. 1,70,75,385.
4. Consequent to the disallowance made in the assessment order the Assessing Officer initiated penalty proceedings under section 271(1)(c) of the Act read with Explanation 1 on the ground that the assessee filed incorrect particulars of income. Vide letter dated May 19, 2011 the assessee submitted that it had furnished all facts. Additions/disallowances are made on the basis of the details furnished either in the return of income or financial statements and thereby submitted that no additional information has been unearthed on the basis of which any disallowance or addition has been made. It was therefore submitted that it is not a case of furnishing inaccurate particulars of income.
5. The Assessing Officer observed that the assessee made a conscious attempt to evade taxes by furnishing inaccurate particulars of income and hence provisions of section 271(1)(c) read with Explanation 1 thereto are applicable to the instant case. In this regard he observed that Explanation 1 to section 271(1)(c) automatically comes into operation in such cases and the onus to establish that it was not a case of furnishing inaccurate particulars, and not concealed income, is on the assessee. The assessee-company is covered by the provisions of section 44AB of the Act and has got its accounts audited by a chartered accountant. The depreciation in respect of assets other than windmill is claimed as per the Companies Act and was added back in the computation and depreciation as per the Income-tax Rules was claimed in the computation. However, in the same computation the assessee failed to add back depreciation on windmill as claimed under the Companies Act but has gone ahead and claimed depreciation thereon as per the Income-tax Rules. In the opinion of the Assessing Officer this cannot be construed as an act of unintended omission but it is clearly a deliberate act of wilful omission with the intent to reduce the taxable income. Having regard to the circumstances of the case he levied penalty equivalent to 100 per cent. of the tax sought to be evaded.
6. Aggrieved, the assessee contended before the Commissioner of Income-tax (Appeals) that some clerical mistake has crept in inadvertently while filing the return of income for the year under consideration and the assessee filed a revised computation of income, vide letter dated November 15, 2010, declaring total income at Rs. 2.35 crore under the normal provisions of the Act and book profit of Rs. 5.03 crore under section 115JB of the Act. It was also contended that the Assessing Officer added back the depreciation on windmill undertaking at Rs. 1.70 crore without giving due credit for depreciation of Rs. 83.79 lakh on windmill undertaking which had already been added by the assessee from the beginning, in the return of income. The order passed by the Assessing Officer under section 154 of the Act was also placed before the learned Commissioner of Income-tax (Appeals) to submit that the assessee was granted relief to the extent of Rs.83,79,859 and hence penalty cannot be levied at least in respect of the said amount. It was thus contended that the effective disallowance on depreciation of windmill works out to Rs. 86,95,526. It was contended that it was an unintended, bona fide and inadvertent mistake which had crept in while filing the return of income and it cannot be treated to be with an intention to defraud the Revenue. To buttress the contention it was stated that the assessee had not only added back the depreciation on other assets as per the Companies Act, 1956 aggregating to Rs. 77,09,695 but also added back the depreciation on windmill to the extent of Rs. 83,79,859 ; the moment the inadvertent mistake was noticed the assessee immediately informed the Assessing Officer, vide letter dated November 15, 2010, which establishes that the assessee made complete disclosure of all the facts relevant for computing its taxable income for the year under consideration. Reliance was placed upon the following decisions in support of its contention that when the assessee voluntarily rectified the mistake of short addition of depreciation it cannot be equated to furnishing of inaccurate particulars of income :
CIT v. Reliance Petroproducts (P.) Ltd. [2010] 322 ITR 158/189 Taxman 322 (SC), Kanbay Software India (P.) Ltd. v. Dy. CIT [2009] 31 SOT 153 (Pune), Dilip N. Shroff v. Jt. CIT [2007] 291 ITR 519/161 Taxman 218 (SC).
7. The learned Commissioner of Income-tax (Appeals) has not considered the submission of the assessee and, in a rather cryptic order, assumed that the mistake of adding less amount is "just a reporting error committed by the tax consultant". He observed in this regard as under :
"4.1 However, inadvertently Rs. 83,79,859 was added by picking up wrong line item pertaining to profit/loss of windmill undertaking. The appellant during the assessment proceedings informed the Assessing Officer about this mistake which had crept in while filing the return of income and also submitted the revised computation of income accepting the same. Thus, the mistake of adding less amount towards depreciation on windmill undertaking as per the Companies Act, 1956 to the extent of Rs. 86,95,526 was just a reporting error committed by the tax consultant while computing the taxable income."
8. He further observed that depreciation on windmill undertaking is worked out under the Companies Act as well as under the Income-tax Act which is evident from Schedule V, Annexure B of the tax audit report. He assumed that the disallowance is made in the financial statement of the assessee on this issue and therefore mere short addition on depreciation on windmill undertaking as per the Companies Act, 1956 has all the hallmarks of a human bona fide clerical mistake and cannot lead to a conclusion that the assessee had furnished inaccurate particulars of income. He thus cancelled the penalty. Aggrieved the Revenue is in appeal before us.
9. The learned Departmental representative adverted our attention to paragraphs 4.1 and 4.2 of the order of the learned Commissioner of Income-tax (Appeals) to highlight that the decision was rendered by the learned Commissioner of Income-tax (Appeals) on a wrong assumption of facts and therefore the same deserves to be set aside.
10. On the other hand, learned counsel for the assessee adverted our attention to pages 7, 18, 42, 83, 87, 88, 90 and 98 of the paper book to submit that it was an error on the part of the assessee-company and not of the tax consultant in claiming double deduction. It was also contended that it was a bona fide error and soon after it was brought to the notice the assessee accepted the mistake. He also placed reliance upon the decision of the Apex Court in the case of Price Waterhouse Coopers (P.) Ltd. v. CIT [2012] 348 ITR 306/211 Taxman 40/25 taxmann.com 400 in support of his contention that when there is complete disclosure of facts merely because there is a wrong claim it cannot be termed as furnishing of inaccurate particulars of income.
11. We have carefully considered the rival submissions and perused the record. The assessee filed e-return on September 29, 2008 and the return was processed under section 143(1) of the Act. Within one year from the date of filing of the return the assessee can revise its return whereas the assessee did not choose to revise the return. By 2010 the assessee must have filed returns for subsequent years but it claims that it has not noticed this so-called defect. Though the learned Commissioner of Income-tax (Appeals) recorded in paragraph 3.2.1 that the assessee voluntarily informed the Assessing Officer about the inadvertent mistake and filed a revised return the fact remains that it cannot be considered as a revised return. It was only upon examination of the return and the Assessing Officer having called upon the assessee to explain the discrepancy, the assessee came forward to accept the default on its part. Thus, it could be noticed that the order passed by the learned Commissioner of Income-tax (Appeals) was not only cryptic but also based on incorrect facts. In paragraph 4.1 he observed that claiming double depreciation was a reporting error committed by the tax consultant whereas learned counsel for the assessee submitted before us that it was not an error on the part of the tax consultant but it was a bona fide error on the part of the assessee-company. There are many other aspects which need to be considered and appreciated properly before appreciating as to whether it can be termed as bona fide error or it amounts to furnishing of inaccurate particulars of income. Since the learned Commissioner of Income-tax (Appeals) prima facie committed an error in basing his conclusions on wrong assumption of facts, we refrain from making any observation on the other aspects of the case. Suffice to say that the order passed by the learned Commissioner of Income-tax (Appeals) deserves to be set aside because of incorrect appreciation of facts. We hereby direct the learned Commissioner of Income-tax (Appeals) to reconsider the matter afresh by taking into consideration the facts on record.
12. In this context we may refer to the decision of the Supreme Court in the case of CIT v. Daulat Ram Rawatmull [1973] 87 ITR 349 wherein the court observed that (headnote) "when a court of fact acts on material partly relevant and partly irrelevant, it is impossible to say to what extent the mind of the court was affected by the irrelevant material used by it in arriving at its finding. Such a finding is vitiated because of the use of inadmissible material". In the instant case also the learned Commissioner of Income-tax (Appeals) not only passed a cryptic order but had also taken into consideration certain facts which were not addressed by the assessee, as admitted by learned counsel for the assessee. With these observations the order passed by the learned Commissioner of Income-tax (Appeals) is set aside and he is directed to reconsider the matter in accordance with law.
13. In the result, appeal filed by the Revenue is treated as allowed for statistical purposes.
VARSHA 

*In favour of revenue/Matter remanded.
IT: Where assessee-broker's business was trading in shares on behalf of its clients, loss sustained by assessee was a business loss which could be set off against income from other sources
■■■
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Section 43(5), read with section 73, of the Income-tax Act, 1961 - Speculative transactions (Jobbing and arbitrage) - Assessment years 2001-02 and 2003-04 - Whether where assessee broker's business was trading in shares on behalf of its clients, same was not speculative; and loss sustained by assessee was a business loss which could be set off against income from other sources - Held, yes [Para 10][In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee was a share broker and a member of both National Stock Exchange and Bangalore Stock Exchange Ltd. The assessee had drawn a composite Income and expenditure statement in which the income from various sources like brokerage, handling charges, commission, profit on sale of current investments etc. are reflected. The assessee filed a return of income showing a loss.

	■ 
	 
	The remand report showed that the transactions were in the nature of jobbing and arbitrage which was done to guard against loss which could have arisen in ordinary course of assessee's business as a member. 

	■ 
	 
	The Assessing Authority concluded that the assessee was a private company and not a banking company, therefore, the case fell squarely within provisions and in terms of Explanation to section 73. Accordingly, he rejected the claim of the assessee for set off against other business profits but allowed to be carried forward by setting of the loss from speculation business. 

	■ 
	 
	On appeal, the Commissioner (Appeals) upheld the order. 

	■ 
	 
	On second appeal, the Tribunal held that proviso (c) to section 43(5) clearly showed that the transactions in the nature of jobbing and arbitrage were not to be considered as speculative transaction. Therefore, when the transaction was not to be treated as speculative transaction, the loss suffered by the transaction would be a business loss. 

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	A reading of the provisions of section 73 makes it clear that any loss computed in respect of a speculation business carried on by the assessee has to be set off only against the profits earned in such speculation business. There is a total prohibition for setting off such loss against profits and gains arising from any other business. However, an explanation was added by Taxation Laws (Amendment) Act, 1975, which came into effect from 01-04-1977 providing for a deeming clause.

	■ 
	 
	As per the said explanation, where any part of the business of a company other than a company whose gross total income consists of mainly purchase and sale of shares of other companies, then such company shall for the purpose of the section 73 that is, for setting off the losses be deemed to be carried on as a speculation business to the extent to which the business consists of purchase and sale of such shares. [Para 8]

	■ 
	 
	Therefore, it has no application to a contract entered into by a member of the NSE or Bangalore Stock Exchange, whose business is in trading of shares on behalf of his clients, which is known as jobbing or arbitrage. Any loss which may arise in the course of such business, shall not be deemed to be a speculative transaction. If the nature of the transaction by the assessee is not a speculative transaction at all, then, the Explanation to section 73 has no application. The loss sustained by the assessee is a business loss which can be set off against income from other sources. Therefore, the prohibition under section 73 is attracted only to set off the loss in a speculative business against the profit from other business, because loss from speculation business should be set off only from a profit of speculation business. Therefore, Tribunal was justified in setting aside the order passed by the authorities and allowing the claim of the assessee. [Para 10]


CASES REFERRED TO
 
R.P.G. Industries Ltd. v. CIT [2011] 338 ITR 313/198 Taxman 349/10 taxmann.com 121 (Cal.) (para 9).
K.V. Aravind, Adv.  for the Appellant. S. Parthasarathi, Adv. for the Respondent.
JUDGMENT
 
N. Kumar, J. - The assessee in both the appeals are common and the substantial questions of law in these two appeals are also the same, hence, both appeals are taken up together for consideration to dispose of in this common judgment.
2. The revenue has preferred these two appeals against the finding of the tribunal upholding the claim of the assessee on the ground that, under the proviso (c) of Section 43(5) of Income-tax Act, 1961 (hereinafter referred to as 'the Act') the nature of jobbing and arbitrage cannot be considered as a speculative transaction.
3. The assessee is a share broker and a member of both National Stock Exchange and Bangalore Stock Exchange Limited. The assessee had drawn a composite Income and Expenditure Statement in which the income from various sources like brokerage, handling charges, commission, profit on sale of current investments etc. are reflected. The assessee filed a return of income showing a loss of Rs.52 lakhs for the assessment year 2001-2002. The remand report dated 08.1.2005, shows that the transactions are in the nature of jobbing and arbitrage, done to guard against loss which could have arisen in ordinary course of assessee's business as a member. The assessing authority came to the conclusion that the assessee is a private company and not a banking company, therefore, the case falls squarely within provisions and in terms of explanation to Section 73 of the Act. Therefore, held that the specific provisions by way of explanation to Section 73 of the Act necessarily suggests that the business loss should be considered as speculation business loss and loss arising therefrom needs to be treated as speculative loss. Therefore, he rejected the claim of the assessee for set off against other business profits but allowed to be carried forward by setting of the loss from speculation business. Aggrieved by the said order, the assessee preferred an appeal before the Commissioner of Income-tax (Appeals), who upheld the said order. It is against these two orders, the assessee preferred an appeal before the Tribunal and the Tribunal on careful consideration of the provisions of law, the contents of the remand report and the materials on record, held that Section 73 of the Act will come into operation only when the transaction is found to be a speculative transaction and not otherwise. The transaction must lead to a speculation business or activity and the result must be a loss. On satisfaction of both these conditions, Section 73 of the Act, will come into operation. However, proviso (c) to Section 43(5) clearly shows that the transactions in the nature of jobbing and arbitrage are not to be considered as speculative transaction. Therefore, when the transaction is not to be treated as speculative transaction, the loss suffered by the transaction would be a business loss. It has to be allowed as such and therefore, the tribunal set aside the order of both the authorities and allowed the business loss. Aggrieved by the said order, the Revenue is in the appeal.
4. Learned Counsel for the Revenue assailing the impugned order contended that explanation to Section 73 of the Act is squarely attracted to the facts of the case as the assessee is in the business of purchase and sale of shares of other companies and therefore, by a deeming fiction, the said business is to be treated as a speculation business and any loss in the said business cannot be set off against other business profit but it has to be set off only against the profit accrued from speculation business and therefore, the impugned order requires to be set aside.
5. Per contra, learned Counsel for the assessee submitted that before Section 73 or the explanation to Section 73 of the Act is attracted, the activity carried on by the assessee should be a speculative transaction. In the instant case, the transaction falls under Section 43(5) (c) of the Act, which is not a speculative transaction and therefore, the Tribunal was justified in upholding the claim of the assessee.
6. In the light of the aforesaid facts and the rival contentions, the substantial question of law that arise for our consideration is as under:
"Whether the Tribunal was correct in holding that the speculative loss incurred by the assessee in the course of trading in shares can be set off against income arising under other Heads as it satisfy proviso (c) to Section 43(5) of the Act and consequently, the explanation to Section 73 is not attracted?"
7. The speculative transaction has been defined under Sub-section 5 of Section 43 of the Act, which reads as under:
'Section 43(5) of the Income-tax Act, 1961 - Speculative transactions - means a transaction in which a contract for the purchase or sale of any commodity, including stocks and shares, is periodically or ultimately settled otherwise than by the actual delivery or transfer of the commodity or scrips:
Provided that for the purposes of this clause — 
	(a)
	 
	a contract in respect of raw materials or merchandise entered into by a person in the course of his manufacturing or merchanting business to guard against loss through future price fluctuations in respect of his contracts for actual delivery of goods manufactured by him or merchandise sold by him; or

	(b)
	 
	a contract in respect of stocks and shares entered into by a dealer or investor therein to guard against loss in his holdings of stocks and shares through price fluctuations; or 

	(c)
	 
	a contract entered into by a member of a forward market or a stock exchange in the course of any transaction in the nature of jobbing or arbitrage to guard against loss which may arise in the ordinary course of his business as such member; or

	(d)
	 
	an eligible transaction in respect of trading in derivatives referred to in clause [(ac)] of section 2 of the Securities Contracts (Regulation) Act, 1956 (42 of 1956) carried out in a recognised stock exchange; or

	(e)
	 
	an eligible transaction in respect of trading in commodity derivatives carried out in a recognised association shall not be deemed to be a speculative transaction.


Explanation 1. — For the purposes of this clause, the expressions — 
	(i)
	 
	"eligible transaction" means any transaction, — 

	(A)
	 
	carried out electronically on screen based systems through a stock broker or sub-broker or such other intermediary registered under Section 12 of the Securities and Exchange Board of India Act, 1992 (15 of 1992) in accordance with the provisions of the Securities Contracts (Regulation) Act, 1956 (42 of 1956) or the Securities and Exchange Board of India Act, 1992 (15 of 1992) or the Depositories Act, 1996 (22 of 1996) and the rules, regulations or bye laws made or directions issued under those Acts or by banks or mutual funds on a recognised stock exchange; and

	(B)
	 
	which is supported by a time stamped contract note issued by such stock broker or sub-broker or such other intermediary to every client indicating in the contract note the unique client identity number allotted under any Act referred to in sub-clause (A) and permanent account number allotted under this Act;

	(ii)
	 
	"recognised stock exchange" means a recognised stock exchange as referred to in clause (f) of section 2 of the Securities Contracts (Regulation) Act, 1956 (42 of 1956) and which fulfils such conditions as may be prescribed and notified by the Central Government for this purpose;


Explanation 2. - For the purposes of clause (e), the expressions — 
	(i)
	 
	"commodity derivative" shall have the meaning as assigned to it in Chapter VII of the Finance Act, 2013;

	(ii)
	 
	"eligible transaction" means any transaction, — 

	(A)
	 
	carried out electronically on screen based systems through member or an intermediary, registered under the bye-laws, rules and regulations of the recognised association for trading in commodity derivative in accordance with the provisions of the Forward Contracts (Regulation) Act, 1952 (74 of 1952) and the rules, regulations or bye-laws made or directions issued under that Act on a recognised association; and

	(B)
	 
	which is supported by a time stamped contract note issued by such member or intermediary to every client indicating in the contract note, the unique client identity number allotted under the Act, rules, regulations or bye-laws referred to in sub clause (A), unique trade number and permanent account number allotted under this Act;

	(iii)
	 
	"recognised association" means a recognised association as referred to in clause (j) of section 2 of the Forward Contracts (Regulation) Act, 1952 (74 of 1952) and which fulfils such conditions as may be prescribed and is notified by the Central Government for this purpose;'


A reading of the aforesaid provisions makes it clear that the transaction in which a contract for the purchase or sale of any commodity including stocks and shares is periodically or ultimately settled otherwise than by the actual delivery or transfer of the commodity or scripts, it amounts to a speculative transaction. However, the said Section culls out certain exceptions. One such exception is to be found in clause (c) to Section 43 (5) of the Act, which deals with a contract entered into by a member of a forward market or a stock exchange in the course of any transaction in the nature of jobbing and arbitrage to guard against loss which may arise in the ordinary course of his business of such member, then such a transaction was not be deemed to be a speculative transaction.
8. Section 73 of the Act deals with how losses in speculation business has to be dealt with, which reads as under:
'S.73. (1) Any loss, computed in respect of a speculation business carried on by the assessee, shall not be set off except against profits and gains, if any, of another speculation business.
(2) Where for any assessment year any loss computed in respect of a speculation business has not been wholly set off under sub-section (1), so much of the loss as is not so set off or the whole loss where the assessee had no income from any other speculation business, shall, subject to the other provisions of this Chapter, be carried forward to the following assessment year, and 
	(i)
	 
	it shall be set off against the profits and gains, if any, of any speculation business carried on by him assessable for that assessment year; and

	(ii)
	 
	if the loss cannot be wholly so set off, the amount of loss not so set off shall be carried forward to the following assessment year and so on.


(3) In respect of allowance on account of depreciation or capital expenditure on scientific research, the provisions of sub-section (2) of section 72 shall apply in relation to speculation business as they apply in relation to any other business.
(4) No loss shall be carried forward under this section for more than four assessment years immediately succeeding the assessment year for which the loss was first computed.
Explanation. — Where any part of the business of a company other than a company whose gross total income consists mainly of income which is chargeable under the heads "Interest on securities", "Income from house property", "Capital gains" and "Income from other sources"], or a company the principal business of which is the business of banking or the granting of loans and advances consists in the purchase and sale of shares of other companies, such company shall, for the purposes of this section, be deemed to be carrying on a speculation business to the extent to which the business consists of the purchase and sale of such shares.'
A reading of the aforesaid provisions makes it clear that any loss computed in respect of a speculation business carried on by the assessee has to be set off only against the profits earned in such speculation business. There is a total prohibition for setting off such loss against profits and gains arising from any other business. However, an explanation was added by Taxation Laws (Amendment) Act, 1975, which came into effect from 01.04.1977 providing for a deeming clause.
'Explanation. — Where any part of the business of a company other than a company whose gross total income consists mainly of income which is chargeable under the heads "Interest on securities", "Income from house property", "Capital gains" and "Income from other sources", or a company the principal business of which is the business of banking or the granting of loans and advances) consists in the purchase and sale of shares of other companies, such company shall, for the purposes of this section, be deemed to be carrying on a speculation business to the extent to which the business consists of the purchase and sale of such shares.'
As per the said explanation, where any part of the business of a company other than a company whose gross total income consists of mainly purchase and sale of shares of other companies, then such company shall for the purpose of the Section 73 that is, for setting off the loses be deemed to be carried on as a speculation business to , the extent to which the business consists of purchase and sale of such shares.
9. The High Court of Calcutta in the case of R.P.G. Industries Ltd. v. CIT [2011] 338 ITR 313/198 Taxman 349/10 taxmann.com 121 at para No.9 has held as under:
"9. The statement of objects and reasons for the added Explanation to Section 73 and the notes on clauses appended to the Bill explaining the proposed amendment are also quoted below:
"STATEMENT OF OBJECTS AND REASONS 
The object of this Bill is to amend the Income tax Act, 1961, the Wealth tax Act, 1957, the Gift tax Act, 1958, and the Companies (Profits) Surtax Act, 1964. The proposals relating to the amendments to these enactments have been formulated after a detailed examination of the recommendations of the Direct Taxes Enquiry Committee (Wanchoo Committee) and the Forty seventh Report of the Law Commission on the Trial and Punishment of Social and Economic Offences, the latter insofar as they relate to direct taxes. Opportunity has been taken to sponsor some amendments on the basis of suggestions received from various other quarters as well. Technical difficulties arising in the operation of some of the provisions of these enactments have also been taken into account in formulating these proposals.
"2. The main objectives of the amendments proposed to be made are to unearth black money and prevent its proliferation; to fight and curb tax evasion; to check avoidance of tax through various legal devices, including the formation of trusts and diversion of income or wealth to members of family; to reduce tax arrears and to ensure that in future, tax arrears do not accumulate; to rationalise the exemptions and deductions available under the relevant enactments, and to streamline the administrative set up and make it functionally efficient."
3. The Notes on Clauses, appended to the Bill, explain the various provisions thereof."
"Treatment of losses in speculation business - section 73.
19.1 Section 73 of the Act provides that any loss computed in respect of speculation business carried on by an assessee will not be set off except against the profits or gains, if any, of another speculation business. Further, where any loss, computed in respect of a speculation business for an assessment year is not wholly set off in the above manner in the said year, the excess shall be allowed to be carried forward to the following assessment year and set off against the speculation profits, if any, in that year, and so on. The Amending Act has added and Explanation to section 73 to provide that the business of purchase and sale of shares by companies which are not investment or banking companies or companies carrying on business of granting loans or advances will be treated on the same footing as a speculation business. Thus, in the case of aforesaid companies, the losses from share dealings will now be set off only against profits or gains of a speculation business. Where any such loss for an assessment year is not wholly set off against profits from a speculation business, the excess will be carried forward to the following assessment year and set off against profits, if any, from any speculation business.
19.2 The object of this provision is to curb the device sometimes resorted to by business houses controlling groups of companies to manipulate and reduce the taxable income of companies under their control.
19.3 This provision will come into force with effect from 1-4-1977 and will apply in relation to the assessment year 1977-78, and subsequent years."'
10. Therefore, it has no application to a contract entered into by a member of the NSE or Bangalore Stock Exchange, whose business is in trading of shares on behalf of his clients, which is known as jobbing or arbitrage. Any loss which may arise in the course of such business, shall not be deemed to be a speculative transaction. If the nature of the transaction by the assessee is not a speculative transaction at all, then, the explanation to Section 73 of the Act has no application. The loss sustained by the assessee is a business loss which can be set off against the income from the other sources. Therefore, the prohibition under Section 73 of the Act is attracted only to set off the loss in a speculative business against the profit from other business, because loss from speculation business should be set off only from a profit of speculation business. Therefore, tribunal was justified in setting aside the order passed by the authorities and allowing the claim of the assessee.
11. The substantial question of law is answered in favour of the assessee and against the revenue. We do not see any merit in these two appeals. Accordingly, the appeals are dismissed.
RANJAN 

*In favour of assessee.
†Arising out of order of ITAT, Bangalore in IT Appeal Nos. 905 (Bang.) of 2006 and 1100 (Bang.) of 2006, dated 28-03-2008. 
IT : When certain profit is to be excluded from claim of deduction under sections 80HH, 80-I and 80HHC, it is not gross profit but net thereof, that is gross profit minus expenditure incurred for earning such profit, which should be excluded
IT : Income on account of sale of various items of scrap is to be included for purpose of calculation of deduction under sections 80-IA and 80HH
IT : Interest from business debtors is to be included for purpose of calculation of deduction under sections 80HH and 80HHC
IT : Expenditure in connection with expansion of existing business would be allowed as revenue expenditure
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I. Section 80HHC, read with sections 80HH and 80-I, of the Income-tax Act, 1961 - Deductions - Exporters (Computation of deduction) - Assessment year 1998-99 - Whether when certain profit is to be excluded from claim of deduction under sections 80HH, 80-I and 80HHC, it is not gross profit but net thereof, that is, gross profit minus expenditure incurred for earning such profit which should be excluded - Held, yes [Paras 7 & 8][In favour of assessee] 
II. Section 80-IA, read with section 80HH, of the Income-tax Act, 1961 - Deductions - Profit and gains from infrastructure undertakings (Computation of deduction) - Assessment year 1998-99 - Whether income on account of sale of various items of scrap is to be included for purpose of calculation of deduction under sections 80-IA and 80HH - Held, yes [Para 10][In favour of assessee]
III. Section 80HHC, read with section 80HH, of the Income-tax Act, 1961 - Deductions - Exporters (Computation of deduction) - Assessment year 1998-99 - Whether interest from business debtors is to be included for purpose of calculation of deduction under sections 80HH and 80HHC - Held, yes [Para 11][In favour of assessee]
IV. Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Business expansion expenses) - Assessment year 1998-99 - Whether expenditure in connection with expansion of existing business would be allowed as revenue expenditure - Held, yes [Para 15.1][In favour of assessee]
CASE REVIEW-I
 
CIT v. Nirma Ltd. [2014] 367 ITR 12/52 taxmann.com 88 (Guj.) (para 6) followed.
CASE REVIEW-II
 
CIT v. Nirma Ltd. [2014] 367 ITR 12/52 taxmann.com 88 (Guj.) and Dy. CIT v. Harjivandas Juthabhai Zaveri [2002] 258 ITR 785 [2003] 132 Taxman 923 (Guj.) (para 10) followed.
CASE REVIEW-III
 
CIT v. Nirma Ltd. [2014] 367 ITR 12/52 taxmann.com 88 (Guj.) and Nirma Industries Ltd. v. Dy. CIT [2006] 283 ITR 402/155 Taxman 330 (Guj.) (para 11.1) followed.
CASE REVIEW-IV
 
CIT v. Alembic Glass Industries Ltd. [1976] 103 ITR 715 (Guj.) (para 15) followed.
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CIT v. Nirma Ltd. [2014] 367 ITR 12/52 taxmann.com 88 (Guj.) (para 6), Dy. CIT v. Harjivandas Juthabhai Zaveri [2002] 258 ITR 785/[2003] 132 Taxman 923 (Guj.) (para 9.1), Nirma Industries Ltd. v. Dy .CIT [2006] 283 ITR 402/155 Taxman 330 (Guj.) (para 11.1), CIT v. Alembic Glass Industries Ltd. [1976] 103 ITR 715 (Guj.) (para 13) and Dy. CIT v. Core Health Care Ltd. [2008] 298 ITR 194/167 Taxman 206 (SC) (para 13).
Nitin K. Mehta , Adv.  for the Appellant. B.S. Soparkar, Adv.  for the Respondent.
JUDGMENT
 
Ms. Sonia Gokani, J. - Following are the substantial questions of law, raised by the Revenue in the present Tax Appeal preferred under Section 260A of the Income-tax Act, 1961 {"the Act" for short} against the order dated 31st July 2013 passed by the Income Tax Appellate Tribunal, A-Bench, Ahmedabad {"the Tribunal" for short}.
	'(1)
	 
	"Whether the Appellate Tribunal is right in law and on facts in restoring the issue back to the A.O to decide for granting benefits of the netting to the assessee and further directing the Assessing Officer to allow expenses after verifying nexus with various income such as job charges of RS. 9,95,333/=, interest on ICD of Rs. 2,03,14,521/= and interest on other ICD of Rs. 7,51,56,923/=; interest on loan to staff Rs. 33,974/-; Insurance claim of Rs. 18,65,961/=; Exchange rate difference of Rs. 6,57,260/=; truck hire charges of Rs. 43,37,289/= and similar nature of interest or other incomes. (Mandali Division)."

	(2)
	 
	"Whether the Appellate Tribunal is right in law and on facts in restoring the issue back to the Assessing Officer to decide for granting benefits of the netting to the assessee and further directing the Assessing Officer to allow expenses after verifying nexus with various income such as Interest income of Rs. 3,825/=; Truck hire charges of Rs. 2,40,000/= (Trikampura Division)".

	(3)
	 
	"Whether the Appellate Tribunal is right in law and on facts in restoring the issue back to the Assessing Officer to decide for granting benefits of the netting to the assessee and further directing the Assessing Officer to allow expenses after verifying nexus with various income such as Job charges of Rs. 25,590/=; F.D interest of Rs. 1,82,180/=; other interest Rs. 4,481/=; Insurance claim of Rs. 1,76,305/=; Misc. income of Rs. 30,716/=; truck hire charges of Rs. 1,45,796/= and similar nature of interest or other incomes. (Kanpur Division)."

	(4)
	 
	"Whether the Appellate Tribunal is right in law and on facts in restoring the issue back to the Assessing Officer to decide for granting benefits of the netting to the assessee and further directing the Assessing Officer to allow expense after verifying nexus with various income such as F.D interest of Rs. 19,57,988/=; other interest of Rs. 3,79,776/=; insurance claim of Rs. 11,467/=; Misc. income of Rs. 81,773/=; truck hire charges of Rs. 6,95,471/= and similar nature of interest or other incomes (Indore Division)."

	(5)
	 
	"Whether the Appellate Tribunal is right in law and on facts in deleting the disallowance of interest from debtors of Rs. 25,92,658/= (Mandali division) made by the Assessing Officer for the purpose of calculation of deduction under section 80HH & 80HHC of the I.T Act and further directing the Assessing Officer to allow the same while relying upon its own decisions in earlier assessment years 1994-95 and 1995-96 which have not reached finality and without considering the fact that such expenses incurred from the business income only and not for earning income liable to be excluded ?"

	(6)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of CIT (A) deleting the disallowance of Rs. 2,50,04,230/= made by Assessing Officer on account of sale of various items such as sale of poster paper (Rs. 612567/-), sale of iron scrap (Rs. 915701/-), sale of gunny bags (Rs. 85,05,602/-); LDO sale (Rs. 7820/-); Soap stone bardan (Rs. 13,20,112/-), misc. sales (Rs. 1,33,949/-), compund sale (Rs. 78,900/-), waste paper craft sale (Rs. 41,33,693/-); plastic waste sale (Rs. 35,23,861/-); barrel sale (Rs. 25,22,025/-); HCO sales (Rs. 32,50,000/-) in respect of Mandali Division of the assessee for the purpose of calculation of deduction under sections 80IA of the I.T Act and directing A.O to allow the same, while relying upon its own decisions in the cases of Nirma Limited for A.Ys 1993-94; 1994-95 and 1995-96 have not reached finality and without considering the fact that such expenses incurred from the business income only and not for earning income liable to be excluded ?"

	(7)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of CIT (A) deleting the disallowance of Rs. 1,14,89,338/- made by the Assessing Officer on account of sale of various items such as sale of plastic waste paper (Rs. 1,83,490/-); sale of iron scrap (Rs. 22,223/-); sale of gunny bags (Rs. 1,08,85,250/-); Misc. sales (Rs. 1,51,155/-); sale of bardan (Rs. 2,46,220/-) in respect of Trikampura division of the assessee, for the purpose of calculation of deduction under Section 80IA of the I.T Act and directing Assessing Officer to allow the same, while relying upon its own decisions in the cases of Nirma Limited for A.Y 1993-94; 1994-95 and 1995-96 have not reached finality and without considering the fact that such expenses incurred from the business income only and not for earning income liable to be excluded ?"

	(8)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of CIT (A) deleting the disallowances of Rs. 66,84,193/- made by the Assessing Officer on account of sale of various items such as of plastic waste (Rs. 53,341/-); sale of gunny bags (Rs. 63,92,021/-); sale of other bardan (Rs. 2,05,437/-); sale of iron scrap (Rs. 33,394/-) in respect of Kanpur Division of the assessee, for the purpose of calculation of deduction under section 80HH of the I.T Act and directing A.O to allow the same, while relying upon its own decisions in the cases of Nirma Limited for A.Ys 1993-94; 1994-95 & 1995-96 have not reached finality and without considering the fact that such expenses incurred from the business income only and not for earning income liable to be excluded ?"

	(9)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of CIT (A) deleting the disallowances of Rs. 1,67,83,302/-made by Assessing Officer on account of sale of various items such as sale of plastic waste (Rs. 44,524/-); sale of iron scrap (Rs. 35,909/-); sale of gunny bags (Rs. 63,94,562/-); sale of Bardan (Rs. 3,850/-); sale of soap stone (Rs. 3,01,890/-); Sale of Aluminum (Rs. 1,400/-); sale of Waste (Rs. 1,986/-) in respect of Indore Division of the assessee, for the purpose of calculation of deduction under section 80IA of the IT Act and directing A.O to allow the same, while relying upon its own decisions in the cases of Nirma Limited for A.Ys 1993-94; 1994-95 and 1995-96 have not reached finality and without considering the fact that such expenses incurred from the business only and not for earning income liable to be excluded ?"

	(10)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of the CIT (A) to recalculate interest expenditure of Rs. 7,07,49,788/= in respect of Mandali Division; Rs. 42,101/= in respect of Trikampura Division; Rs. 1,39,903 in respect of Kanpur Division and Rs. 37,795/= in respect of Indore Division from the interest income while working out the deductions under Section 80I, 80IA and 80HH of the Act and further directing the Assessing Officer to allow netting, if the assessee is able to establish the nexus between interest expenditure and interest income ?"

	(11)
	 
	"Whether the Appellate Tribunal is right in law and on facts in restoring the issue back to the Assessing Officer to decide for granting benefits of the netting aspect and to allow netting, if the assessee is able to establish the nexus between sale expenditure and sale income for the purpose of computing deduction allowable to assessee under Sections 80I & 80HH of the IT Act while setting aside the order of CIT (A) directing not to exclude income from sale of diesel of Rs. 1,10,24,937/= in respect of Mandali Division while working out deduction under Sections 80I & 80HH of the IT Act ?"

	(12)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of CIT (A) deleting the disallowance of Soda Ash Project Interest expenses of Rs. 8,08,21,658/= and Rs. 27,35,94,647/= Lab Project interest expenses ?"

	(13)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of CIT (A) deleting the disallowance of Soda Ash Project Expenses [other than interest expenses] of Rs. 1,33,31,447/= and Rs. 3,46,83,209/= (other than interest expenses) Lab Project Interest expenses ?"

	(14)
	 
	"Whether the Appellate Tribunal is right in law and on facts in confirming the order of CIT (A) directing the Assessing Officer to allow depreciation on the expenses claimed for Rs. 9,41,53,106/= in respect of Soda Ash Project expenses and Rs. 36,60,38,78/- (in respect of Lab Project expenses), if they are held to be treated as of expenditure in capital nature ?"'


2. We have heard learned senior counsel Shri S.N Soparkar with Shri Bandish Soparkar, learned advocate for the respondent and Mr. Nitin Mehta, learned standing counsel for the Department.
3. At the outset, it needs to be noted that this Tax Appeal arises for the A.Y 1998-98 in a case of respondent-company which is engaged in the business of manufacturing and marketing toiletry products. The company filed its return of income declaring the total income at Rs. 43,63,56,523/= after claiming deductions under Sections 80I, 80IA, 80HH & 80HHC of the Act. The assessment was completed after scrutiny, determining the total income at Rs. 113.17 Crores [rounded off].
4. Being aggrieved, the assessee preferred an appeal before the Commissioner of Income-Tax {Appeals}-IX, Ahmedabad which partly allowed such appeal of the assessee.
5. Both - the Revenue as well as the assessee, preferred appeals before the Tribunal which, by a common order dated 31st July 2013, allowed the appeal of the assessee and partly allowed the appeal of the revenue, dismissing the cross objection of the assessee. Aggrieved by the same, Revenue is before this Court raising aforementioned questions of law for our consideration.
6. Both sides have extensively made submissions. It is pointed out to us that all the issues are covered by a decision of this Court rendered in case of CIT v. Nirma Ltd. [2014] 367 ITR 12/52 taxmann.com 88 .
7. As far as questions {1}, {2}, {3}, {4}, {10} & 11 in the present Tax Appeal are concerned, they were raised in Tax Appeal No. 811 of 2013 as Questions No. {1}, {4}, {8}, {10} & {11}. It is to be noted that Question [1] raised herein is the combination of Questions [1] & [4] in Tax Appeal No. 811/2013. The Court, while dealing with these questions relied upon decision rendered in Tax Appeal No. 810 of 2013, wherein, the Revenue's appeal had been rejected. It would be apt to reproduce the finding and observations concerning these questions, thus —
'Insofar as question Nos.1, 4, 8, 10 and 11 are concerned, they have a common element, namely, whenever certain income is to be excluded for the purpose of deduction under section 80-I, 80-IA and 80HH, etc. gross income is to be excluded or only the net thereof is the question. In a separate order passed by us today in Tax Appeal No.810 of 2013, we have rejected the Revenue's appeal making following observations :
"The question is when certain income of the assessee is excluded from the claim of deduction under section 80I or 80HH of the Act, should the gross income be excluded or should it be only net, that is, total receipt minus the expenditure incurred by the assessee for earning such income which should be so excluded.
Such a question in the context of deduction under section 80HHC came up for consideration before the Supreme Court in the case of ACG Associated Capsules Pvt. Ltd. v. CIT, 343 ITR 89 (SC). The Supreme Court held that for the purpose section 80HHC of the Act, it is not the entire amount received by the assessee on sale of DEPB credit, but the sale value of less the face value of the DEPB that will represent profit on transfer of DEPB credit by the assessee. Heavy reliance was placed in the case of Topman Exports v. CIT, 342 ITR 49 (SC). Extending such logic, it was further held that even other amounts, such as, interest or rent when are to be excluded for the purpose of explanation (baa) to section 80HHC of the Act. Ninety per cent of not the gross rent or gross interest, but the net thereof shall have be excluded. It was observed as under :
"If we now apply Explanation (baa) as interpreted by us in this judgment to the facts of the case before us, if the rent or interest is a receipt chargeable as profits and gains of business and chargeable to tax under section 28 of the Act, and if any quantum of the rent or interest of the assessee is allowable as as expense in accordance with sections 30 to 44D of the Act and is not to be included in the profits of the business of the assessee as computed under the head "Profits and gains of business or profession", ninety per cent of such quantum of the receipt of rent or interest will not be deducted under clause (1) of Explanation (baa) to section 80HHC. In other words, ninety per cent of not the gross rent or gross interest but only the net interest or net rent, which has been included int eh profits of business of the assessee as computed under the head "Profits and gains of business or profession", is to be deducted under clause (1) of Explanation (baa) to section 80HHC for determining the profits of the business."
In view of such decision, question No.3 raised by the Revenue gets automatically answered since the amounts referred to in the said question are to be excluded for the purpose of deduction under section 80HHC of the Act.
Learned counsel for the Revenue vehemently contended that the ratio of the decision in the case of ACG Associated Capsules Pvt. Ltd. (supra) cannot be applied to a situation where the exclusion from the claim of deduction relates to section 80HH or section 80-I of the Act. He strenuously urged that the language used in both the sets of provisions are different. Section 80HHC is also vitally different and that therefore the concept of netting may not be automatically applied to deduction under section 80HH and 80-I of the Act. He submitted that number of tax appeals have been admitted by this Court on this issue and this appeal may also be likewise admitted. He drew our attention to the order dated 6.5.2013 passed by this Court in the case of Bloom Decor Ltd. In Tax Appeal No.447 of 2013 where at the instance of the assessee, similar question was not considered.
On the other hand, learned counsel Shri Soparkar for the assessee, in addition to relying on the decision in the case of ACT Associated Capsules Pvt. Ltd. (supra), also placed heavy reliance on an order dated 30.11.2013 in Tax Appeal No.213 of 2006 in the case of Rajoo Engineers Ltd. in which the Revenue's appeal raising such a question came to be dismissed relying on the decision in the case of ACG Associated Capsules Pvt. Ltd. (supra). The counsel also relied on a decision of the Delhi High Court in the case of Essel Shyam Communication Ltd. v. Commissioner of Income tax, [2012] 28 taxmann.com 243 (Delhi), in which in detailed consideration, relying on the decision of the Supreme Court in the case of ACG Associated Capsules Pvt. Ltd. (supra), exclusion was approved for deduction under section 80-IA of the Act.
Having heard the learned counsel for the parties, we see no reason to entertain this tax appeal. The Supreme Court in the case of ACG Associated Capsules Pvt. Ltd. (supra) has already laid down the foundation for the logic for excluding the net profit and not the gross profit from the claim of deduction when it is found that the source of income does not qualify for such deduction under section 80HHC of the Act. It is true that section 80HHC represents vastly different scheme of deduction and also provides for complex formula for deriving for the eligible profit for deduction under different situations depending on whether the exporter is also engaged in the local business or not.
However, this distinction would not be material insofar as central question of exclusion of certain profit from the activity which is not eligible for deduction under section 80HH and 80-I are concerned. The logic being when the profit is being excluded from the claim of deduction, not the gross profit but the net thereof, that is the gross profit minus the expenditure incurred for earning such profit should be excluded. That is precisely how this Court in the case of Rajoo Engineers (supra) viewed the situation. That is how the Delhi High Court in the case of Essel Shyam Communication (supra) held referring to the decision in the case of ACG Associated Capsules Pvt. Ltd. (supra).
It is true that in the case of Bloom Decor Ltd., a question was suggested by the assessee which may have some bearing on the controversy on hand. However, the entire focus of the order of the Court was regarding applicability of the decision of the Supreme Court in the case of Topman Exports (supra) and not on the question of netting. In any case, therein, the decision in the case of ACG Associated Capsules Pvt. Ltd was not noticed.'
8. All these questions, as detailed above, are answered in favour of the assessee. In the present Tax Appeal, therefore, those questions deserve no entertainment.
9. Questions [6], [7], [8] & [9] in the present Tax Appeal were raised in Tax Appeal No. 811 of 2013 as Questions No. [2], [5], [7] & 12.
9.1 The Court, while answering them had noted that all these issues were covered by the decision of this Court in case of Dy. CIT v. Harjivandas Juthabhai Zaveri [2002] 258 ITR 785/[2003] 132 Taxman 923. Here, learned senior advocate Shri Soparkar pointed out that the names of the litigating parties are inadvertently referred to as "Harjivandas Juthabhai Zaveri (supra)" which is in fact is in case of the present respondent itself that the decision has been rendered. However, all the questions are covered and answered in favour of the assessee in the following manner :—
"Insofar as question Nos.2, 5, 7 and 12 are concerned, it is an undisputed position that the issues are covered by a decision of this Court in the case of Dy.C.I.T. v. Harjivandas Juthabhai Zaveri, 258 ITR 785 in which the Court upheld the decision of the Tribunal granting benefit of deduction under section 80I of the Act on various incomes, such as, job work receipt, sale of empty soda ash bardan, sale of empty barrels and plastic waste. Such questions are, therefore not required to be considered."
10. We notice that in Tax Appeal No. 368 of 2008, this Court had followed the decision rendered in Harjivandas Juthabhai Zaveri (supra) with respect to sale of scrap and the same has been dismissed. Thus, these questions also are answered in favour of the assessee and hence, they deserve no further indulgence.
11. As far as Question [5] which concerns disallowance of interest from debtors for calculation of deduction under section 80HH & 80HHC of the Income Tax Act in the present Tax Appeal, in Tax Appeal No. 811 of 2013, such Questions are raised at serial nos. 3, 6, 9 & 15. The Court, while holding this issue in favour of the assessee, observed thus :—
"So far as questions Nos. 3, 6, 9 and 15 are concerned, the same are stated to be covered by the decision of this Court in the case of Nirma Industries Limited v. Deputy CIT, 283 ITR 402 (Guj) in which the Court upheld the assessee's claim for deduction under section 80I of the Act on the interest received on late payment of sale consideration as amount derived from eligible business. These questions are, therefore, not required to be considered."
11.1 While so holding, reliance is placed on the decision in case of Nirma Industries Ltd. v. Dy. CIT [2006] 283 ITR 402/155 Taxman 330 (Guj). This issue accordingly is answered in favour of the assessee.
12. In the present Tax Appeal, Questions [12], [13] & [14] have been raised, which in Tax Appeal No. 811 of 2013 was raised in the form of Question no. 13.
13. At this stage, it is necessary to make a mention of the submissions made by learned senior standing counsel Shri Mehta that the Question in Tax Appeal No. 811 of 2013 pertains to interest on disallowance of Soda Ash Project whereas as far as the instant case is concerned, it relates to Soda Ash Project Expenses [other than interest expenses] and therefore, reliance of the Court while deciding such an issue on the decision of CIT v. Alembic Glass Industries Ltd. [1976] 103 ITR 715 (Guj) as also in case of Dy. CIT v. Core Health Care Ltd. [2008] 298 ITR 194/167 Taxman 206 (SC) would have no bearing.
14. Learned senior advocate Shri Soparkar has empathetically urged that both the authorities in the earlier year and in the present year had held the issue in favour of the assessee pointing out that this expenditure was in connection of expansion of the existing business. The Court on elaborate discussion had confirmed such a view of these authorities, and therefore, the interest expenses or otherwise, would get covered for the same being an expenditure in connection with expansion of the business.
15. On due consideration of rival submissions, we notice at this stage that this Court, while adjudicating the said issue, had at length discussed the same to hold that the expansion since was of an existing business, the tests applied in case of Alembic Glass Industries Ltd. (supra) as also in case of Core Health Care Ltd. (supra) would have relevance and the borrowings were whether capital or revenue expenditure would be of no consequence. Profitable it would be to reproduce these observations made in this respect, which reads thus :—
"The sole surviving question No.13, pertains to disallowance of soda ash project interest expenses of Rs.3.33 crores (rounded off) and lab project interest of Rs.12..27 crores (rounded off). The Assessing Officer, questioned the assessee on these expenses and deleted the same on two grounds, firstly that the interest was paid by way pre-operative expenditure and secondly the assessee had capitalized such expenditure.
The assessee carried the matter in appeal. CIT (Appeals) relying on a decision of this Court in the case of CIT v. Alembic Glass Industries Ltd., 103 ITR 715 (Guj) held in favour of the assessee. In addition to coming to the conclusion that there was commonality of business it was further held that the expenditure was in connection with the expansion of the existing business. On such ground, the expenditure was held allowable.
It is this order of the CIT (Appeal) which the Tribunal upheld in the impugned judgment.
Having heard the learned counsel for the parties and having perused the documents on record, we notice that CIT (Appeals) and the Tribunal concurrently came to the conclusion that there was interconnection, inter-lacing and inter-dependence of the management, financial and administrative control of various units of Nirma Limited. It was on this ground, the Tribunal held that the business in question is continuation of the existing business and not a new business. In this context, the decision relied on by the authorities below of this Court in the case of Alembic Glass Industries Ltd. (supra) laid down tests for ascertaining whether a business was part of existing business or the assessee was starting a new unit. It was held that merely because the unit was coming to a distant point by itself would not mean that it was a new business.
If the facts as recorded by the CIT (Appeals) and the Tribunal can be said to have achieved finality, it would emerge that the assessee through its existing administrative mechanism started a new facility for production of soda ash and had also set up facility for production of a material called 'lab' for its captive consumption for the purpose of its existing manufacturing business. It is no doubt that the assessee is engaged in the business of manufacture of soap and the soda ash and 'lab' so produced is used by way of captive consumption. When such facts viewed in light of the findings of the CIT (Appeals) and the Tribunal, we have no reason to interfere with the ultimate conclusion. Had it been a case of entirely a new project undertaken by the assessee as canvassed by the counsel for the Revenue, a serious question of claiming pre-operative expenditure of interest by way of revenue expenditure would arise. However, when the authorities below found that it was an expansion of the existing business, applying the tests laid down by this Court in the case of Alembic Glass Industries Ltd. (supra), in view of the decision of the Supreme Court in the case of Deputy CIT v. Core Health Care Ltd, 298 ITR 194 (SC), the fact whether the borrowing is capital or revenue expenditure would be of no consequence."
15.1 Question, as raised in the instant case, does not speak of the interest. In light of the observations made earlier, decision relied upon by this Court, this would be clearly covered and needs to be held in favour of the assessee.
16. Resultantly, Tax Appeal is dismissed.
VARSHA 

*In favour of assessee.
†Arising out of order of ITAT, A - Bench, Ahmedabad, dated 31-7-2013. 
IT : Where assessee due to certain scheme made premature payment of deferred sales tax and on such payment entire liability to pay tax stood discharged, section 41(1) was not applicable
■■■
[2014] 52 taxmann.com 15 (Karnataka) 
HIGH COURT OF KARNATAKA
Commissioner of Income-tax, Central Circle, Bangalore
v.
McDowell & Co. Ltd.*
N. KUMAR AND MRS. RATHNAKALA, JJ. 
IT APPEAL NO. 899 OF 2008 
SEPTEMBER  2, 2014 
Section 41(1), read with section 43B, of the Income-tax Act, 1961 read with section 38 of the Bombay Sales Tax Act, 1959 - Remission or cessation of trading liability (Sales Tax) - Assessment year 2004-05 - Assessee was allowed to retain sales tax and pay same 15 years thereafter according to deferral scheme - However, by a subsequent scheme, a provision was made for premature payment of an amount equal to net present value of deferred tax and on such payment balance amount of deferred tax would be waived - Assessee paid net present value and did not offer remaining amount for tax - Revenue relied on section 41(1) to levy tax on remaining amount - Whether where assessee made premature payment and on such payment entire liability to pay tax stood discharged, section 41(1) was not applicable to assessee - Held, yes [Para 12] [In favour of assessee] 
Circulars and Notification : CBDT Circular No. 496, dated 25-9-1987 and No. 612, dated 29-12-1993
FACTS
 
	■ 
	 
	The assessee opted for a Scheme under the Bombay Sales Tax Act wherein it could pay the net present value against premature payment of the amount of the deferred tax under an incentive scheme and settled the amount. Accordingly, an amount was paid to the Sales Tax Department and the amount got settled. According to the Incentive Scheme balance amount of deferred sales tax was waived. Therefore, the assessee while finalizing the account recognized this waiver as revenue and in the computation of income has deducted the same as not taxable.

	■ 
	 
	The Assessing Authority did not accept the said contention. Therefore, the Assessing Authority held the alleged subsidy is relatable to Sales Tax collected and not paid, being revenue in nature even without applying the provisions of section 41(1), the amount would be taxable as revenue.

	■ 
	 
	The assessee preferred an appeal before the Commissioner (Appeals). He confirmed the order of the Assessing Authority.

	■ 
	 
	Both the assessee as well as the revenue preferred appeals before the Tribunal. The Tribunal on consideration of the contentions held, when the deferred sales tax have been deemed to have been paid, there could not be a remission in respect of the deferred tax. Hence, section 41(1) could not be applied. Therefore, the Tribunal allowed the appeal of the assessee and dismissed the appeal preferred by the revenue.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	In the instant case, as per the scheme assessee was allowed to retain the Sales Tax as determined by the competent authority and pay the same 15 years thereafter. The tax collected was deemed to have been paid and, therefore, the tax so collected cannot be construed as income in the hands of the assessee. The tax so retained by the assessee is in the nature of a loan given by the Government as an incentive for setting up the industrial unit in a rural area. The said loan had to be repaid after 15 years. Again it is an incentive. However, by a subsequent scheme, a provision was made for premature payment. When the assessee had the benefit of making the payment after 15 years, if he is making a premature payment, the said amount equal to the net present value of the deferred tax was determined at Rs. 4.25 crore and on such payment the entire liability to pay tax/loan stood discharged. Again it is not a benefit conferred on an assessee. Therefore, section 41(1) is not attracted to the facts of this case. Hence, the Tribunal was justified in holding that there is no liability to pay tax. Under these circumstances, there is no error committed by the Tribunal in passing the impugned order. The substantial question of law is answered in favour of the assessee and against the revenue. [Para 12]


K.V. Aravind, Adv.  for the Appellant. S.R. Anuradha, Adv.  for the Respondent.
JUDGMENT
 
N. Kumar, J. - The Revenue has preferred this appeal against the order passed by the Tribunal holding that the deferred tax can be taxed neither under Section 41(1) nor. under Section 28(4) of the Income Tax Act, 1961 (hereinafter referred to as 'the Act').
2. The assessee is a listed Public Company. The assessee filed return of income for the assessment year 2004-05 on 29.10.2004 declaring total income of Rs.42,16,81,790/-. In the computation of income for income tax purposes filed along with the return of income, the assessee has deducted an amount of Rs.S-52.61,916/- from the book profit as the amount representing Sales Tax deferral Loan Incentive Schema and has not offered the same as tax. As per the provisions of Section 43B of the Act, the Sales Tax collected and not paid before the due date for filing the return of income should have been offered for tax as a part of total income for the assessment year 2003-04. The assessee did not offer the same for the assessment year 2003-04. The stand of the assessee was as per the circulars 496 dated 25.9.1987 and 612 dated 29.12.1993, such deferment of tax is considered as deemed to have been paid and therefore, provisions of Section 43B would not be applicable. In March, 2004 during the previous assessment year 2004-05 assessee opted for a Scheme under the Bombay Sales Tax Act wherein it could pay the net present value against premature payment of the amount of the deferred tax under an incentive scheme and settled the amount. Accordingly, an amount of Rs.4,25,79,684/- was paid to the Sales Tax Department on 29.3.2004 and the amount got. settled. According to the Incentive Scheme balance amount of deferred sales tax was waived. In other words, liability to pay deferred sales tax ceased to exist. Therefore, the assessee while finalizing the account recognized this waiver of Rs.9,52,61,916/- as revenue and in the computation of income has deducted the same as not taxable. However, the Assessing Authority did not accept the said contention. Therefore, the Assessing Authority held the alleged subsidy is ratable to Sales Tax collected, and .not paid, being revenue in nature even without applying the provisions of Section 41(1) of the Act, the amount would be taxable as revenue as per the decision of the Supreme Court.
3. Aggrieved by the said order the assessee preferred an appeal before the Commissioner of Income tax (Appeals). The Appellate Authority held presuming, but not accepting that it is a loan independent of it originally being deferred Sales Tax, then also provisions of Section 41(1) would he applicable since it is a benefit arising out of an item on which expenditure has already been allowed. He confirmed the order of the Assessing Authority. Considering the alternative argument of the assessee, the appellate Authority held that, if it is treated as Revenue in nature, the same can be taxed only in the year 2017. He held that a sum of Rs.952.6 lakhs as reduction in loan liability is liable to tax, but not in one year and only a proportion of it. As the benefit accrues over a period upto the year 2017, only a proportion as applicable to the year concerned is to be considered.
4. Aggrieved by the said order both the assessee as well as the Revenue preferred appeals before the Tribunal. The Tribunal on consideration of the rival contentions taking note of the statutory provisions and the several decisions on which reliance was placed held, when the deferred sales tax have been deemed to have been paid, there cannot be a remission in respect of the deferred tax. Hence, Section 41(1) cannot be applied. When the net value of deferred sales tax has been paid, then the benefit is not arising from the business, but is arising on account of the statutory provisions. The payment of net present value is to be treated as value of deferred tax. It is to be seen that the deferred tax was to be paid in the year 2017. The State Government itself determined the present value of the amount which was receivable in 2017 and collected the same and treated the same as payment of deferred tax. When the quantum of deferred tax is treated as paid on the basis of the present value, there is no case of remission or benefit accruing to the assessee. The entire amount of deferred tax cannot be taxed neither under Section 41(1) nor under Section 28(4) of the Act. Therefore, the Tribunal allowed the appeal of the assessee and dismissed the appeal preferred by the Revenue. Aggrieved by this order the Revenue is in appeal.
5. Learned counsel for the Revenue assailing the impugned order contended the deferred tax of sales tax was not taxed under Section 43B of the Act. In fact benefit of non-deduction of tax was given to the assessee. When the entire liability of deferred tax in a sum of Rs. 13,78,41,600/-were discharged on payment of Rs.4,25,79/384/-, a sum of Rs.9,52,62,000/- partakes the character of income in the hands of the assessee and by virtue of Section 41(1) of the Act, the assessee is 1iable to pay tax. However the Tribunal was in error in holding it otherwise and therefore he submits a case for interference is made out.
6. Per contra, the learned counsel for the assessee submitted the entire case has to be looked into in the background of an incentive scheme introduced by the State of Maharashtra encouraging entrepreneurs to establish industries in rural areas. Viewed from that angle the sales tax collected was deemed to have been paid by the assessee and the said amount was considered as the loan to be repaid after a period of 15 years. However, a provision was made for premature payment by yet another incentive scheme and when the assessee took advantage of the said incentive scheme and made premature payment, that extinguishes the entire liability to repay the loan. In the process the assessee did not get any income and therefore, the Tribunal was justified in passing the impugned order and no case for interference is made out.
7. In The light of the said rival contentions the substantial question of law that arises for our consideration is,
"Whether the Tribunal was correct in holding that the assessee is not liable to pay tax in respect of the amount of Rs. 9,52,61,916/-which was collected as EST and CST on behalf of Maharashtra State and allowed as a deduction during the assessment year 2003-04 which was waived during the current assessment year 2004-05 and had been brought to tax under Section 41 of the Act?"
8. As per the incentive scheme announced by the Government of Maharashtra, the assessee entered into an agreement with the Governor of Maharashtra to avail the benefits under deferra!/1993 scheme which provides for deferment of payment of taxes. This agreement not only determines the eligibility of che assessee but also lays down the terms and conditions under which the agreement exists. The quantification of this deferment was made by. Sicom Limited, a Government of Maharashtra Undertaking, which was an agent for the package scheme of incentives. M/s Sicom Limited quantified the entitlement of deferral of sales tax to the assessee. As against the total amount of Rs. 20,21,64,149/- collected by the assessee towards Bombay Sales Tax and Central Sales Tax, the maximum entitlement of sales tax incentives by way of deferment was determined at Rs.13,78,41,600/-. The validity period of the deferral was determined as 1.4.2002 to 31.3.2017, thereby the assessee could retain the amount of sales tax collected to the extent of Rs. 13,78,41,600/- up to 31.3.2017. Accordingly, a certificate of entitlement was issued by the Deputy Commissioner of Sales Tax (Incentives and Enforcement) dated 1.4.2002. Consequent to the assessee opting for the scheme of deferment of sales tax, an amount of Rs.13,78,41,600/- was deemed to have been paid for the purpose of Section 43B of the Act and, therefore, while concluding the assessment for the assessment year 2003-04, the same was allowed as a deduction. The Maharashtra Government by way of Maharashtra Tax Laws (Levy and Amendment) Act, 2002 substituted the proviso to Section 38 of the Bombay Sales Tax Act, 1959 which came into effect from 1.5.2002. The proviso provided that notwithstanding anything to the contrary contained in the Act or in the Rules or in any of the package scheme of the incentives or in the Power Generation Promotion Policy 1998, the eligible unit to whom the entitlement certificate has been granted for availing of the incentives by way of deferment of sales tax, purchase tax, additional tax, turn over tax or surcharge as the case may be, may, in respect of any of the periods during which, the said certificate is valid, at its option, prematurely in place of the amount of tax deferred by it an amount, equal to the net present value of the deferred tax as may be prescribed and on making such payments, in the public interest, the deferred tax shall be deemed to have been paid.
9. In view of the proviso to Section 38 of the Bombay Sales Tax Act, 1959, the net present value was determined at Rs.4.,25.79,684/- . It was paid on 2.4.2004 in Form No. 25. Consequent to the payment of the net present value, the Deputy Commissioner of Sales Tax has issued a certificate on 14.4.2004 waiving the balance of the amount payable. It is thereafter the assessee did not offer Rs.9',52,61,916/- for tax.
10. The revenue relies on Section 41 (1) of the Act to levy tax on the aforesaid amount.' The said provision reads as under:—
"41. Profits chargeable to tax. (1) Where an allowance or deduction has been made In the assessment for any year in respect of loss, expenditure or trading liability incurred by the assessee (hereinafter referred to as the first-mentioned person) and subsequently during any previous year--
	(a)
	 
	the first-mentioned person has obtained, whether in cash or in any other manner whatsoever, any amount in respect of such loss or expenditure or some benefit in respect of such trading liability by way of remission or cessation thereof, the amount obtained by such person or the value of benefit accruing to him shall be deemed to be profits and gains of business or profession and accordingly chargeable to income-tax as the income of that previous year, whether the business or profession in respect of which the allowance, or deduction has been made is in existence in that year or not; or

	(b)
	 
	the successor in business has obtained, whether in cash or in any other manner whatsoever, any amount in respect of which loss or expenditure was incurred by the first-mentioned person or some benefit in respect of the trading liability referred to in clause (a) by way of remission or cessation thereof, the amount obtained by the successor in business or the value of benefit accruing to the successor in business shall be deemed to be profits and gains of the business or profession, and accordingly chargeable to income-tax as the income of that previous year.


Explanation. 1—For the purposes of this subsection, the expression "loss or expenditure or some benefit in respect of any such trading liability by way of remission or cessation thereof shall include the remission or cessation of any liability by a unilateral act by the first mentioned person under clause (a) or the successor in business under clause (b) of that sub-section by way of writing off such liability in his accounts.
Explanation 2—For the purposes of this subsection, "successor in business" means—
	(i)
	 
	where there has been an amalgamation of a company with another company, the amalgamated company;

	(ii)
	 
	where the first-mentioned person is succeeded by any other person in that business or profession, the other person;

	(iii)
	 
	where a firm carrying on a business or profession is succeeded by another firm, the other firm;

	(iv)
	 
	where there has been a demerger, the resulting company."


11. As could be seen from the aforesaid provision, if the assessee obtains, whether in cash or in any other manner in respect of such loss or expenditure or some benefit in respect of trading liability by way of remission or cessation thereof, the amount obtained by such person or the value of benefit accruing to him shall be deemed to be profits and gains of business or profession and accordingly chargeable to income tax as the income of the previous year. Therefore, the assessee should obtain benefit, before it is deemed to be profits and gains of business or profession.
12. In the instant case, as per the scheme he was allowed to retain the sales tax as determined by the competent authority and pay the same 15 years thereafter. The tax collected was deemed to have been paid and, therefore, the tax so collected cannot be construed as income in the hands of the assessee. The tax so retained by the assessee is in the nature of a loan given by the Government as an incentive for setting up the industrial unit in a rural area. The said loan had to be repaid after 15 years. Again it is an incentive. However, by a subsequent scheme, a provision was made for premature payment. When the assessee had the benefit of making the payment after 15 years, if he is making a premature payment, the said amount equal to the net present value of the deferred tax was determined at Rs. 4,25,79,684/- and on such payment the entire liability to pay tax/loan stood discharged. Again it is not a benefit conferred on an assessee. Therefore, Section 41 (1) of the Act is not attracted to the facts of this case. Hence, the Tribunal was justified in holding that there is no liability to pay tax. Under these circumstances, we do not sec any error committed by the Tribunal in passing the impugned order. The substantial question of law is answered in favour of the assessee and against the revenue.
RANJAN 

*In favour of assessee.
 Arising out of order of Tribunal in IT Appeal No. 853 (Bang.) of 2007, dated 23-5-2008.
IT : Where quantum addition in respect of which interest under section 234B was charged had already been deleted and matter of quantum addition had attained finality, interest under section 234B was not chargeable
■■■
[2014] 52 taxmann.com 13 (Punjab & Haryana) 
HIGH COURT OF PUNJAB AND HARYANA 
Commissioner of Income-tax, Patiala
v.
State Bank of Patiala*
AJAY KUMAR MITTAL AND FATEH DEEP SINGH, JJ. 
IT APPEAL NO. 29 OF 2014 (O & M) 
SEPTEMBER  2, 2014 
Section 234B of the Income-tax Act, 1961 - Interest, chargeable as (Deletion of quantum addition, effect of) - Whether where quantum addition in respect of which interest under section 234B was charged had already been deleted and matter of quantum addition had attained finality, interest under section 234B was not chargeable since issue of charging of interest under section 234B was consequential to quantum addition - Held, yes [Para 2] [In favour of assessee] 
Ms. Savita Saxena, Advocate  for the Appellant. Sanjay Bansal, Senior Advocate and Rajni Paul, Advocate  for the Respondent.
JUDGMENT
 
1. The revenue-appellant approached this Court under Section 260-A of the Income-Tax Act, 1961 (in short, 'the Act') challenging the order dated 27.06.2013 of the Income Tax Appellate Tribunal, Chandigarh Bench (B), Chandigarh (for brevity, 'ITAT') passed in M.A.No.5/Chd/2013 in ITA Nos.535/Chd/2005 in the case of M/s State Bank of Patiala, the Mall, Patiala for the assessment year 1994-95.
The revenue has proposed the following substantial questions of law:—
"(i)Whether in the facts and circumstances of the case, the ITAT was justified in law in dismissing the Revenue's M.As. now by involving the section 254(2) of the Income Tax Act, 1961 and by holding that recall could be done only within four years, even when it, vide its orders dated 22.12.2006 & 24.9.2008, had allowed liberty to the Revenue to approach the Tribunal after receipt of the requisite permission from the Committee of Disputes?
(ii) Whether in the facts and circumstances of the case, the ITAT was justified in law in dismissing the Revenue's M.As. ignoring the fact that now there is no need for the permission from the Committee of Disputes on the basis of decision of the Hon'ble Supreme Court in the case of Electronic Corporation of India v. UOI 332 ITR 58 (SC)?"
2. Learned counsel for the revenue has produced copy of the communication No.CIT/PTA/Judl/2014-15/2240 dated 29.08.2014, which is taken on record. It reads as under:—
"In this connection, it is stated that during the course of the preparation of reply to be filed in response to the above mentioned CM. filed by the assessee, it has come to light that the quantum addition in respect of which interest u/s 234B was charged has already been deleted and the matter of quantum addition has attained finality. After the deletion of quantum addition, no interest u/s 234B is chargeable in the case of assessee for the year under considering. The issue of charging of interest u/s 234B being consequential to the quantum addition, the same is not required to be followed up even though substantial questions of law, as formed in the appeal, do arise in this case. As such, you are requested to please withdraw the appeal regarding the issue of charging of interest u/s 234B."
3. In view thereof, learned counsel for the revenue prays for withdrawal of the present appeal.
4. Ordered accordingly.
SONAM 

*In favour of revenue.
 Arising out of order of Tribunal in M.A. Nos. 5/Chd./2013, dated 27-6-2013 in ITA No. 535 (Chd.) of 2005. 
IT/ILT : Where assessee-company having purchased bearings and other products from its AE located abroad, sold said products to Indian customers, in absence of any documentary evidence to show that purchases and sales were made against pre-determined rates, foreign exchange fluctuation loss could not be adjusted in hands of assessee
■■■
[2014] 52 taxmann.com 160 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'A'
NSK India Sales Co. (P.) Ltd.
v.
Assistant Commissioner of Income-tax, Company Circle-IV (4), Chennai*
DR. O.K. NARAYANAN, VICE-PRESIDENT 
AND CHALLA NAGENDRA PRASAD, JUDICIAL MEMBER 
IT APPEAL NO. 685 (MDS.) OF 2014 
S.P. NO. 233 (MDS.) OF 2014
[ASSESSMENT YEAR 2009-10] 
SEPTEMBER  2, 2014 
Section 92C of the Income-tax Act, 1961 - Transfer pricing - Computation of arm's length price (Comparables and adjustments) - Assessment year 2009-10 - Whether where assessee-company having purchased bearings and other products from its AE located abroad, sold said products to Indian customers, in absence of any documentary evidence to show that purchases and sales were made against pre-determined rates, foreign exchange fluctuation loss could not be adjusted in hands of assessee - Held, yes [Para 16][In favour of revenue] 
FACTS
 
	■ 
	 
	The assessee-company was engaged in the distribution and marketing of bearings and other products.

	■ 
	 
	It purchased bearings and other products from its AEs by way of imports and sold them in Indian market. The customers were unrelated to the assessee-company. In certain cases, the AEs also made direct sales to the customers procured by the assessee, in India.

	■ 
	 
	In transfer pricing proceedings, the assessee accounted for a loss of Rs. 2.45 crores in the nature of foreign exchange rate fluctuation loss between INR and Japanese Yen. The assessee-company claimed said foreign exchange loss as an item of adjustment inducing the financial result into an operating loss. But the TPO did not accept the said adjustment as claimed by the assessee company.

	■ 
	 
	The argument of the assessee before the DRP was that the assessee fixed the sale and purchase price in advance and, therefore, the foreign exchange fluctuation loss had to be borne by the assessee.

	■ 
	 
	The DRP held that the assessee could not produce any documentary evidence in support of its proposition. In the absence of documentary evidence, the DRP held that it was not possible to allow the adjustment for the foreign exchange fluctuation loss as claimed by the assessee-company.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The argument of the assessee regarding the advance pricing of sales is somewhat a proposition difficult to accept. The assessee is importing bearings and other items from its AEs and selling the same to the Indian customers. The purchase cost of the materials is automatically increased by the de-valuation of rupees against Japanese yen. If that de-valuation is not absorbed by the AEs of the assessee-company, the assessee company should adjust its selling price so as to absorb the devaluation loss. Even if that position is waived for a minute for the sake of argument or for the sake of extreme business circumstances, still the DRP has made it very clear that the assessee-company has not produced any sort of evidence to show that the assessee had pre-determined the sale price.

	■ 
	 
	When advance fixation of sale price is not proved by any documentary evidence, it is not possible to accept the contention of the assessee that the de-valuation loss is a fait accompli. That foreign exchange fluctuation loss could be adjusted in the hands of the assessee company, only if the assessee-company has successfully proved with documentary evidence that the sales were made against pre-determined rates. In the absence of any such evidence, as rightly held by the DRP, it is not possible to accept the adjustment of that loss. [Para 16]

	■ 
	 
	Moreover, as already observed that AEs also make direct sales to the customers procured by the assessee, in India. In the case of such direct sales, the exchange fluctuation loss are naturally loaded to the price and borne by the customers. The loss is not absorbed either by the AEs or the customers only in the case of import sales made by the assessee. This contradictory position has not been explained. [Para 17]

	■ 
	 
	The finding of the DRP is thus confirmed. Accordingly, the ground raised by the assessee is liable to be dismissed. [Para 18]


Kunj Vaidya, CA  for the Appellant. Smt. V.S. Sreelekha, IRS, CIT  for the Respondent.
ORDER
 
Dr. O.K. Narayanan, Vice-President - This appeal is filed by the assessee. The relevant assessment year is 2009-10. The appeal is directed against the order of the Assessing Officer passed on 24.2.2014 under sec.143(3) read with sections 144C(13) and 92CA(3) of the Income-tax Act, 1961. Thus, it is a Transfer Pricing case.
2. The assessee company incorporated in July 2007, is engaged in the distribution and marketing of Bearings and other products. The brand name of the assessee is "NSK". The assessee is 98% subsidiary of NSK Ltd. The balance 2% shares are held by NSK International (Singapore) Pte Ltd. The assessee purchases bearings and other products from its AEs by way of imports and sells them in Indian market. The customers are unrelated to the assessee company. In certain cases, the AEs also make direct sales to the customers procured by the assessee, in India.
3. For the impugned assessment year, the assessee company filed its return of income declaring a loss of Rs.1,09,38,208/-. The return was filed on September 30, 2009. The assessment proceedings were initiated by issuing notice under sec.143(2). In view of the related party transactions, the Assessing Officer made a reference under sec.92CA(1) to the Transfer Pricing Officer(TPO) to determine the Arm's Length Price(ALP). On the basis of the Transfer Pricing documentation filed by the assessee company and other details furnished thereon, the TPO proceeded to make certain adjustments.
4. The assessee company characterized its business as that of Normal Risk. But the TPO held that the functional characterization adopted by the assessee company is without basis. The TPO characterized the business of the assessee as that of a Limited-Risk Distributor(LRD). In the matter of deciding the Profit Level Indicator(PLI), the TPO followed Berry Ratio. The assessee has accounted for a loss of Rs.2,45,12,653/- in the nature of foreign exchange rate fluctuation loss between INR and Japanese Yen. The assessee company has claimed this foreign exchange loss as an item of adjustment inducing the financial result into an operating loss. But the TPO did not accept the said adjustment as claimed by the assessee company.
5. As already mentioned earlier, the TPO has followed the Berry Ratio to work out the PLI. The Berry Ratio is "Operating Profit/Value Added Expenditure(VAE)". Accordingly, he worked out the Berry Ratio of the assessee company at 0.84. He has also considered the Berry Ratio of comparables. The comparables are four companies, namely, M/s. George Oaks, India Motor Parts, Jullundur Motor and Sri Aruna Auto. The arithmetic mean of VAE was worked out by the TPO at 1.54. The VAE of the assessee company has been adopted by the TPO at Rs. 9.67 crores. The difference in Berry Ratio worked out at 0.7. Therefore, the product of VAE and the difference in Berry Ratio came to Rs. 6.76 crores. The actual purchases of the assessee from the AEs amounted to Rs. 20.26 crores. Accordingly, the TPO has deducted an amount of Rs.6.76 crores from the actual AE purchases of Rs. 20.26 crores. The TPO thus, worked out the ALP of the AE purchases at Rs.13.50 crores.
6. The above computation finally resulted in an upward adjustment of Rs. 6.76 crores. This proposal was conveyed to the assessing authority.
7. On the basis of the TPO's proposal, the Assessing Officer proposed to add the amount of Rs. 6.76 crores to the returned income of the assessee company. The returned income is a loss of Rs. 1,09,38,208/-. Therefore, the total income has been proposed at Rs. 5,66,61,800/-. This was conveyed to the assessee through the draft assessment order passed under sec.144C(1).
8. Objecting to the proposed adjustment, the assessee company filed its objections before the Dispute Resolution Panel(DRP) at Chennai. The DRP accepted the characterization of the assessee's business as a Routine Distributor. The DRP did not accept the proposal of the TPO that the assessee is a LRD. The DRP accepted the contention of the assessee that there was no scope to deploy the Berry Ratio to compare the operating margins of the comparables. The DRP also accepted the contention of the assessee that the proper basis of the comparison in the present case is Transactional Net Margin Method(TNMM) by way of operating profit/sales. The DRP directed the TPO to apply TNMM to work out the ALP in the present case. The DRP also considered the claim of the assessee company against foreign exchange losses totaling to Rs. 2,45,12,653/-. The assessee has accounted the loss as cost of goods sold. The argument of the assessee including before the DRP was that the assessee fixes the sale and purchase price in advance and, therefore, the foreign exchange fluctuation loss has to be borne by the assessee. The DRP held that the contention of the assessee company is not supported by any documentary evidence. The DRP also held that there are no materials to support the contention of the assessee that price negotiations has taken place in advance. Further, the DRP held that when the assessee sells the AEs goods at the list price decided by the AEs, then the AEs must bear foreign exchange loss, as the prices are fixed in advance by the AEs. Against this, the contention of the assessee company was that selling price is not fixed by the AEs but fixed by the assessee company itself.
The DRP held that for this proposition, the assessee could not produce any documentary evidence. In the absence of documentary evidence, the DRP held that it is not possible to allow the adjustment for the foreign exchange fluctuation loss as claimed by the assessee company. But the DRP accepted the contention of the assessee that foreign exchange fluctuation loss will not form part of the operating expenses and, therefore, the said loss needs to be excluded while computing the PLI of the assessee and other comparables.
9. The effective directions given by the DRP are that the ALP is to be worked out applying TNMM. The comparables were applied TNMM and the same should be accepted by the TPO in his order. The foreign exchange fluctuation loss should be excluded in computing the operating income of the assessee company as well as the comparable entities and also interest and finance charges should be excluded from the PLI.
10. The comparables selected by the TPO are M/s. George Oaks, India Motor Parts, Jullundur Motor and Sri Aruna Auto. The operating profit ratio of the above comparables are 3.32, 7.45, 5.24 and 1.87, respectively. The average comes to 4.47. This is against the margin of (-) 4.04% reported by the assessee. The TPO made re-adjustment in the light of the directions given by the DRP and determined the upward adjustment of Rs.3,14,30,933/-. This revised upward adjustment is against the original adjustment of Rs. 6.76 crores proposed by the TPO.
11. In the light of the revised TPO proposal, the Assessing Officer made an addition of Rs. 3,14,30,933/- to the returned loss of Rs. 1,09,38,208/- and thus, determined the taxable income at Rs. 2,04,92,725/-.
12. It is against the above order that the assessee has come in appeal, before us.
13. The grounds raised by the assessee in the appeal read as below:
	"1.
	 
	That the Ld. AO and the Hon'ble Dispute Resolution Panel("DRP") erred both in facts and law in confirming the action of the Ld. TPO of proposing an adjustment to the transfer price of the Appellant by Rs. 31,430,933 holding that the international transactions do not satisfy the arm's length principle envisaged under the Act and in doing so grossly erred in rejecting the TP documentation maintained by the assessee.

	2.
	 
	That the Ld. AO, Ld. TPO and the Hon'ble DRP grossly erred in not granting the foreign exchange transaction loss adjustment to the Appellant amounting to INR 24,512,653 holding that the Foreign exchange risk is borne by the Associated Enterprises and in doing so grossly erred in rejecting the various submission made to the TPO and the Hon'ble DRP

	3.
	 
	The Ld. TPO has grossly erred in fact and in law in calculating the transfer pricing adjustment and rejecting the rectification petition filed by the assessee under section 154 of the Act."


14. We heard Shri Kunj Vaidya, the learned chartered accountant appearing for the assessee company and Smt. V.S.Sreelekha, the learned Commissioner of Income-tax, appearing for the Revenue.
15. We may consider ground Nos.1 & 2, together. The DRP has accepted the classification of business as proposed by the assessee that the business carried on by the assessee is that of a routine risk and not that of a limited risk as contemplated by the TPO. The DRP also accepted the contention of the assessee that the proper method to be adopted in the present case is TNMM. Therefore, the assessee, as fairly stated, does not have any grievance on these fundamental issues. The only dispute, in fact, to be considered is on the adjustment of foreign exchange fluctuation loss of Rs.2,45,12,653/-. In page 12 of the order of the DRP, the discussion of the issue is available, which is reproduced below:
"We have considered the assessee's arguments. The assessee has worked out the adjustment on the premise that he fixes the sale and purchase in advance and the forex fluctuation loss has to be borne by him. We do not find any documentary evidence in support of the claim that price negotiations had happened in advance. It appears that the assessee has to sell the AEs goods at the list price decided by the AE. If this is so, then the AE must bear the forex loss, because the prices are fixed in advance by the AE. But the assessee has argued above that sale price is fixed by him and the list price of the AE is no restriction on the assessee as far as pricing is concerned. In such circumstances we would expect the assessee to establish with documentary evidence that he had fixed the sale price in the beginning of the year itself, that assessee was to bear the forex risk alone and that he could not have passed on the effect of Rupee depreciation to the customers. We therefore do not see enough justification for allowing adjustment for the rupee depreciation."
16. The argument of the assessee regarding the advance pricing of sales is somewhat a proposition difficult to accept. The assessee is importing bearings and other items from its AEs and selling the same to the Indian customers. The purchase cost of the materials is automatically increased by the de-valuation of rupees against Japanese Yen. If that de-valuation is not absorbed by the AEs of the assessee company, the assessee company should adjust its selling price so as to absorb the de-valuation loss. Even if that position is waived for a minute for the sake of argument or for the sake of extreme business circumstances, still the DRP has made it very clear that the assessee company has not produced any sort of evidence to show that the assessee had pre-determined the sale price. When advance fixation of sale price is not proved by any documentary evidence, it is not possible to accept the contention of the assessee that the de-valuation loss is a fait accompli. That foreign exchange fluctuation loss could be adjusted in the hands of the assessee company, only if the assessee company has successfully proved with documentary evidence that the sales were made against pre-determined rates. In the absence of any such evidence, as rightly held by the DRP, it is not possible to accept the adjustment of that loss.
17. Moreover, it is already observed in the order in paragraph 2 that AEs also make direct sales to the customers procured by the assessee, in India. In the case of such direct sales, the exchange fluctuation loss are naturally loaded to the price and borne by the customers. The loss is not absorbed either by the AEs or the customers only in the case of import sales made by the assessee. This contradictory position has not been explained before us.
18. We confirm the finding of the DRP and the orders of the TPO and the assessing authority, on this issue. Accordingly, the first two grounds raised by the assessee are liable to be dismissed.
19. We find much force in the third ground raised by the assessee company. In the re-computation of ALP, the TPO has worked out the upward adjustment to Rs. 3,14,30,933/-. As argued by the learned chartered accountant appearing for the assessee, if that volume is accepted, the operating margin of the assessee company would be boosted 8.82%, which is almost double of the operating margin of -4.04% to 4.47% of the comparables worked out by the TPO, himself. Therefore, at the outset itself, there is no difficulty for us in accepting the contention of the assessee that the revised computation made by the TPO and followed by the Assessing Officer is not proper.
20. At the time of hearing, for the sake of convenience and clarity, the learned chartered accountant appearing for the assessee company has placed before us the computation of correct adjustment to be made in the light of the directions given by the DRP. The said computation is as follows :
	Particular 
	Reference 
	Amount in INR 

	Operating Income
	A
	247,871,973

	Operating Margin (OP/Sales) of comparable Companies as per TPO's order
	B
	4.47%

	Expected operating Profit/(Loss)
	C=A*B
	11,079,877

	ALP of AE's Total Cost
	D=A-C
	236,792,096

	Actual total operating cost of the Appellant
	E
	257,452,704

	Correct Adjustment
	F=D-E
	20,660,608


21. On discussing the relevant variables in the open court, at the time of hearing, we find that the computation mooted by the learned chartered accountant is acceptable. We, therefore, determine the amount of ALP addition called for in the present case at Rs. 2,06,60,608/-.
22. After considering the major issues in the present appeal, we find it proper to consider certain other relevant matters raised by the assessee company for our consideration. One of such foremost matters highlighted by the learned chartered accountant is that it is the first year of operation of the assessee company and as such, a reasonable relief must be given for the teething troubles faced by the assessee company both on operational side as well as on financial side. He has pleaded that it is not possible for a company in the first year of its operation to achieve the optimum possible return of profits. We find much force in this argument of the learned chartered accountant that this is the first year of the assessee's business operation. Obviously, it is understandable that the assessee cannot jump into full swing operation and achieve the optimum level of profit in the first year. Therefore, a reasonable amount of adjustment is called for on this ground. It is fair and reasonable, if we allow a deduction of 10% of the income computed on the basis of the TP assessment.
23. The TP addition of Rs. 3,14,30,933/- made by the assessing authority is reduced to Rs. 2,06,60,608/-. The loss returned by the assessee company of Rs. 1,09,38,208/- is set off against the above revised amount of adjustment. The balance amount is Rs. 97,22,400/-. The above amount is to be further reduced by 10% by way of downward adjustment as discussed in paragraph above. This 10% of adjustment comes to Rs.9,72,240/-. When this adjustment amount is deducted, the revised taxable income will be Rs. 87,50,160/-. Thus, taxable income in the present case is determined at Rs. 87,50,160/-.
24. As the appeal itself is adjudicated, the Stay Petition filed by the assessee has become infructuous.
25. In result, the appeal filed by the assessee is partly allowed and the Stay Petition is dismissed as infructuous.
SUNIL 
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Section 150, read with sections 68 and 148, of the Income-tax Act, 1961 - Income escaping assessment - Provision for cases where assessment is in pursuance of an order or appeal (Finding or direction) - Assessment year 2003-04 - Whether, where Commissioner (Appeals) rendered a finding that unexplained investment claimed by assessee should be spread over for two years and that finding was upheld by Tribunal on appeal, section 150 would be applied and reopening of assessment beyond period of six years as a consequence of claim for spread over was to be allowed - Held, yes [Paras 31 & 32] [In favour of revenue] 
FACTS
 
	■ 
	 
	The petitioners showed a particular amount in as their share of investments towards the purchase of the land and the cost of construction.

	■ 
	 
	It also appeared that in the course of assessment proceedings of one of the co owners by name 'S', the Assessing Officer concerned required details of the cost of construction.

	■ 
	 
	Based upon the information provided by the Assessing Officer of that co-owner by name 'S', a notice under section 148 was issued to the petitioners. The Assessing Officers passed an order under section 143(3), read with section 147(a), determining a particular amount as unexplained investment under section 69B.

	■ 
	 
	On appeal, by the petitioners Commissioner (Appeals) allowed the appeals on the ground that the reopening of assessment under section 148 was not justified.

	■ 
	 
	On second appeal, the Tribunal allowed the appeals and remitted the matter back to the Appellate Authority for a consideration on merits.

	■ 
	 
	The Commissioner (Appeals) thereafter considered the matter on merits and passed orders holding that 20 per cent deduction had to be given from the value determined by the Departmental Valuation Officer, to arrive at the State PWD rates. Accordingly, the Appellate Authority determined the cost of construction at a particular amount and held that the cost of construction could be apportioned or spread over between two years in the ratio of 63.63% and 36.37% respectively. Aggrieved by the order of the Commissioner (Appeals), the Department filed appeals and the petitioners also filed cross objections. The Tribunal, by its order, set aside the orders of the Appellate Authority and remitted the matter back to the file of the Assessing Officers for a fresh consideration on the aspect of cost of construction.

	■ 
	 
	It appeared that the Department had taken up the matter further and filed a tax case appeal before this court under section 260A. It is now pending. At this stage, the Income-tax Officers issued the notices under section 148 read with section 150(1). The petitioners filed objections requesting the Income-tax Officers to furnish reasons for reopening the assessment. In reply, they furnished reasons.

	■ 
	 
	Thereafter, the petitioners filed detailed objections and by the said objections, the petitioners requested the Income-tax Officers to withdraw the notices, on the ground that the notice under section 148 is barred by time and that it was not saved by section 150(1). But, by the impugned orders they refused to withdraw the notices.

	■ 
	 
	On writ petition:


HELD
 
	■ 
	 
	The question raised in these writ petitions revolves around the order of the Tribunal and since the question as to whether the requirements of section 150(1) are satisfied or not, has to be found out only from the order of the Tribunal, it is necessary to have a look at the order of the Tribunal. [Para 24]

	■ 
	 
	From the operative portion of the order of the Tribunal, it is seen that the Tribunal remitted the matter back to the Assessing Officers for a fresh consideration on the aspect of cost of construction. But at the same time, the Tribunal also rejected the stand taken by the Department that spreading over is not possible. Therefore, the Assessing Officers are now required to do two things namely (a) to arrive at the correct cost of construction and find out whether there is any unexplained portion of investment; and (b) to allow the assessees to have the benefit of spreading the unexplained portion of investment over two assessment years. [Para 25]

	■ 
	 
	What is recorded in the order of the Tribunal, is actually a finding. As it has been pointed out earlier, the necessity to reopen the assessment beyond the period of six years may arise, by invoking section 150(1), either as a consequence of an order passed or in pursuance of a finding or direction by an authority. [Para 26]

	■ 
	 
	But, in so far as the case on hand is concerned, what was observed by the Tribunal is not merely incidental, but is actually consequential. It may be seen from the observations of the Tribunal that the assessee himself appears to have claimed that the construction was spread over to 2-3 years. This is why the Tribunal upheld the orders of the Commissioner (Appeals) granting the benefit of spread over.

	■ 
	 
	Going back once again to the order of the Commissioner (Appeals) the assessees themselves claimed that the construction was spread over for two years as per the valuation report in a particular proportion. This is why the Commissioner (Appeals) directed the spreading over at the ratio of 63.63% and 36.37%. The petitioners are the beneficiaries of this finding rendered by the Commissioner (Appeals). This finding has been upheld by the Tribunal. Therefore, the contention of the petitioners that there was no finding or direction and that the Tribunal had set aside the orders of the Commissioner (Appeals), cannot be accepted. [Para 29]

	■ 
	 
	Looking at the orders of the Commissioner (Appeals), a portion of which alone was set aside by the Tribunal, it could be seen that the Commissioner (Appeals) rendered a finding that the unexplained investment should be allowed to be spread over. That finding is upheld by the Tribunal, though the ultimate conclusion of the Commissioner (Appeals) was set aside on a different aspect. [Para 31]

	■ 
	 
	Therefore, the contention of the Department that there was a finding and that this has lead to the reopening of the assessment, has to be upheld. As a matter of fact, the reopening of assessment is a natural consequence of the claim for spread over. Suppose the Assessing Officers arrive at a cost of construction in pursuance of the order of remand now passed by the Tribunal, the Assessing Officers are obliged, by virtue of the orders of the Commissioner (Appeals) and the Tribunal, to allow the assessees to spread it over. At that stage, the reopening becomes inevitable. [Para 32]

	■ 
	 
	Therefore, the writ petitions are liable to be dismissed. Accordingly, they are dismissed. [Para 33]


CASES REFERRED TO
 
Rajinder Nath v. CIT [1979] 120 ITR 14/2 Taxman 204 (SC) (para 20), ITO v. Murlidhar Bhagwandas AIR 1965 SC 342 (para 30) and Bhanji Bhagwandas v. CIT AIR 1968 SC 139 (para 30).
R. Sivaraman  for the Petitioner. T. Pramod Kumar Chopda  for the Respondent. 
ORDER
 
1. The petitioners have come up with the above writ petitions challenging the orders passed by the respondents, refusing to withdraw the notices for reopening the assessment in respect of the assessment year 2003-2004.
2. Heard Mr.R.Sivaraman, learned counsel for the petitioners. Mr.T.Pramod Kumar Chopda, learned Standing counsel for the department takes notice.
3. The petitioners, along with two others purchased land and building No.87, Mint Street, Sowcarpet, Chennai-1, during the assessment year 2000-2001. They demolished the existing building and started constructing a new building during the financial year 2001-2002. It appears that the petitioners showed a particular amount in the assessment year 2004-2005 as their share of investments towards the purchase of the land and the cost of construction. The petitioners accordingly filed their return of income for the assessment year 2004-2005.
4. It also appears that in the course of assessment proceedings of one of the co owners by name Shivlal, the Assessing Officer concerned required details of the cost of construction and the assessee produced a detailed valuation report from a registered valuer. The registered valuer valued the building at Rs.72,22,621/-. Thereafter, a reference was made to the Departmental Valuation Officer. He valued the building at Rs.1,74,20,000/-, by his report dated 29.12.2006. Consequently, the Assessing Officer of that co-owner, adopted 1/4th of the said value for that Assessee.
5. Based upon the information provided by the Assessing Officer of that co-owner by name Shivlal, a notice under Section 148 was issued to the petitioners on 11.3.2008. The Assessing Officers passed an order dated 18.12.2008 under Section 143(3) read with Section 147(a), determining a particular amount as unexplained investment under Section 69B.
6. Aggrieved by the said order, the petitioners filed first appeals before the Commissioner of Income Tax (Appeals). By an order dated 15.6.2009, the Commissioner of Income Tax (Appeals) allowed the appeals on the ground that the reopening of assessment under Section 148 was not justified.
7. As against the said orders, the respondents preferred two appeals before the Income Tax Appellate Tribunal in I.T.A.Nos.1370 and 1371/MDS/2009. The Tribunal allowed the appeals by an order dated 20.11.2009 and remitted the matter back to the Appellate Authority for a consideration on merits.
8. The Commissioner of Income Tax (Appeals) thereafter considered the matter on merits and passed orders on 13.12.2011 and 15.12.2011 respectively holding that 20% deduction had to be given from the value determined by the Departmental Valuation Officer, to arrive at the State PWD rates. Accodingly, the Appellate Authority determined the cost of construction at a particular amount and held that the cost of construction could be apportioned or spread over between two years namely assessment years 2003-2004 and 2004-2005 in the ratio of 63.63% and 36.37% respectively. Aggrieved by the order of the Commissioner of Income Tax (Appeals), the Department filed appeals and the petitioners also filed cross objections. The Tribunal, by its order dated 11.10.2012, set aside the orders of the Appellate Authority and remitted the matter back to the file of the Assessing Officers for a fresh consideration on the aspect of cost of construction.
9. It appears that the Department had taken up the matter further and filed a tax case appeal before this Court under Section 260A. It is now pending. At this stage, the respondents issued the notices under Sections 148 read with 150(1) of the Act on 21.3.2014. The petitioners filed objections requesting the respondents to furnish reasons for reopening the assessment. In reply, the respondents furnished reasons.
10. Thereafter, the petitioners filed detailed objections on 11.6.2014. By the said objections, the petitioners requested the respondents to withdraw the notices, on the ground that the notice under Section 148 is barred by time and that it is not saved by Section 150(1). But, by the impugned orders dated 10.7.2014, the respondents refused to withdraw the notices. Therefore, the petitioners have come up with the above writ petitions.
11. The short ground on which the petitioners challenge the initiation of proceedings for re-assessment is that the time limit stipulated under section 149 (1) for issuing a notice under Section 148 has already expired and that the case cannot come under section 150 (1). Under Clause (a) of Sub-Section (1) of Section 149, the time limit is normally four years unless the case falls under Clause (b) or Clause (c). The time limit is six years under Clause (b), if the income chargeable to tax, which has escaped assessment amounts to or is likely to amount to Rs.1 lakh or more for that year. We are not concerned with Clause (c), since it relates to an asset including financial interest in any entity located outside india. Under Section 150(1), a notice under Section 148 may be issued at any time, notwithstanding anything contained in Section 149, if it is for the purpose of making an assessment or re-assessment or recomputation in consequence of or to give effect to any finding or direction contained in an order passed by any authority in any proceeding under the Act.
12. Section 150 requires reproduction and hence, it is reproduced as follows:
"150. Provision for cases where assessment is in pursuance of an order on appeal, etc.-(1) Notwithstanding anything contained in Section 149, the notice under Section 148 may be issued at any time for the purpose of making an assessment or reassessment or recomputation in consequence of or to give effect to any finding or direction contained in an order passed by any authority in any proceeding under this Act by way of appeal, reference or revision or by a Court in any proceeding under any other law.
(2) The provisions of sub-section (1) shall not apply in any case where any such assessment, reassessment or recomputation as is referred to in that sub-section relates to an assessment year in respect of which an assessment, reassessment or recomputation could not have been made at the time the order which was the subject-matter of the appeal, reference or revision, as the case may be, was made by reason of any other provision limiting the time within which any action for assessment, reassessment or recomputation may be taken."
13. As seen from a bare reading of the provision, the requirement of Section 150(1) is that to escape the limitation stipulated in Section 149, the reopening of assessment should be in consequence of or to give effect to any finding or direction contained in an order passed by any authority in any proceeding under the Act. There are two limbs to Section 150(1), either of which should be satisfied for invoking Section 150(1). They are (i) reopening of assessment should be in consequence of an order passed by an authority in any proceeding under the Act by way of appeal, reference or revision or by a court in any proceeding under any other law; alternatively (ii) the reopening of assessment should be for the purpose of giving effect to any finding or direction contained in any order passed by any authority in any proceeding under the Act by way of appeal, reference or revision or by a court in any proceeding in any other law.
14. In the case on hand, the reopening of assessment is proposed to be made in relation to the assessment year 2003-2004. Therefore, the period of six years prescribed under Section 149, is already over. Hence, the Department should establish that this case falls within anyone of the two requirements of Section 150(1).
15. The respondents rely upon the order passed by the Income Tax Appellate Tribunal on 11.10.2012, setting aside the orders of the Appellate Authority and remitting the matter back to the Assessing Officers for a fresh consideration on the aspect of cost of construction. This was in relation to an order of assessment relating to the assessment year 2004-2005.
16. A brief history of what happened in two rounds of litigation that went up to the Income Tax Appellate Tribunal may be necessary at this juncture. As stated earlier, the petitioners along with two others including a person by name Shivlal purchased land and building during the previous year relevant to the assessment year 2000-2001. All the co-owners demolished the building and started new construction in the financial year 2001-2002. The Assessing Officer concerned called upon the other co-owner Shivlal to furnish details of the cost of construction. Not satisfied with the valuation report given by him, the Assessing Officer concerned made a reference to the Departmental Valuation Officer. On the basis of the valuation made by the Departmental Valuation Officer, the Assessing Officer concerned arrived at the investment made by Shivlal. Based upon the assessment made in respect of Shivlal, the Assessing Officers of the petitioners herein reopened their assessments, for making an addition of unexplained investment in the house property. The orders of the Assessing Officers were challenged by the petitioners before the Commissioner of Income Tax (Appeals). The Commissioner of Income Tax (Appeals) allowed the appeals and held that the Assessing Officers ought not to have reopened the assessment, on the ground that the valuation report made by the Departmental Valuation Officer could not be a conclusive material.
17. The above decision of the Commissioner of Income Tax (Appeals) was challenged in two appeals by the Department in I.T.A.Nos.1370 and 1371/MDS/ 2009. The appeals were allowed by the Income Tax Appellate Tribunal by an order dated 20.11.2009 and the matter was remitted back to the Commissioner of Income Tax (Appeals) to be dealt with on merits.
18. By orders dated 13.12.2011 and 15.12.2011, the Commissioner of Income Tax (Appeals) went into the merits of the case, compared the cost of construction as estimated by the Departmental Valuation Officer with the State PWD rates and arrived at the addition to be made towards unexplained investment. After doing so, the Commissioner of Income Tax (Appeals) directed the amounts to be spread over for two assessment years namely 2003-2004 and 2004-2005 in the ratio of 63.63% and 36.37% respectively. As against the orders of the Commissioner of Income Tax (Appeals), one set of appeals were filed by the Income Tax Officer and one set of cross objections were filed by the assessees. All the appeals and the cross objections were heard together and by a common order dated 11.10.2012, the Income Tax Appellate Tribunal remitted the matter back to the Assessing Officers for a fresh consideration regarding the cost of construction.
19. It is seen from the order of the Income Tax Appellate Tribunal that the grievance of the Revenue was that the Commissioner of Income Tax (Appeals) should not have adopted the State PWD rates and should not have allowed spreading over of investment for two years. The grievance of the assessees was that the Commissioner of Income Tax (Appeals) ought not to have given any direction other than for the original assessment year and that the actual amount spent as reflected in the books of account should have been believed. After considering the materials before them and the law laid down by various courts, the Tribunal found that for determining the cost of construction, the matter required a re-visit by the Assessing Officers.
20. On the second grievance of the Department that spreading over ought not to have been permitted, the Tribunal relied upon the decision of the Supreme Court in Rajinder Nath v. CIT [1979] 120 ITR 14/2 Taxman 204 and held that when the assessees themselves claimed that the cost of construction was spread over to 2-3 years, the finding that the unexplained cost of construction should also be spread over cannot be found fault with. Therefore, the Tribunal rejected in paragraph 17, the objection of the Department that the Commissioner of Income Tax (Appeals) had no power to direct spreading of unexplained portion of investment.
21. In the light of paragraph 17 of the order of the Income Tax Appellate Tribunal dated 11.10.2012, it is contended by Mr.T.Pramod Kumar Chopda that there was a finding/direction by an authority under the Act and that therefore, this case is covered by the requirements of Section 150(1).
22. But, it is contended by Mr.R.Sivaraman, learned counsel for the petitioners that the appeals and the cross objections before the Income Tax Appellate Tribunal arose out of reopening of assessment for the year 2004-2005 and that eventually, the Tribunal set aside all the orders and remitted the matter back to the Assessing Officers for a fresh consideration on the cost of construction. Therefore, the learned counsel contends that once the orders of the Commissioner of Income Tax (Appeals) had been set aside and the matter remitted back with respect to the assessment year 2004-2005, there was no finding or direction that was available for the Department to invoke Section 150(1).
23. I have carefully considered the above submissions.
24. Since the question raised in these writ petitions revolves around the order of the Income Tax Appellate Tribunal and since the question as to whether the requirements of Section 150(1) are satisfied or not, has to be found out only from the order of the Tribunal, it is necessary to have a look at paragraphs 17 and 18 of the order of the Tribunal. Hence, they are extracted as follows :
"In the result, we are not agreeing with the argument of learned D.R. that CIT (Appeals) had no such power to direct spreading of the unexplained portion of investment, if any, to the period of construction.
Nevertheless, in view of the factual situation of the case, we are setting aside the orders of authorities below and remitting the issue back to the file of the A.O. for consideration afresh. The A.O. has to consider the aspect of cost of construction in accordance with law and he has to give an opportunity to the assessees to explain their case and justify the cost of construction as returned by them."
25. From the operative portion of the order of the Income Tax Appellate Tribunal extracted above, it is seen that the Tribunal remitted the matter back to the Assessing Officers for a fresh consideration on the aspect of cost of construction. But at the same time, the Tribunal also rejected the stand taken by the Department that spreading over is not possible. Therefore, the Assessing Officers are now required to do two things namely (a) to arrive at the correct cost of construction and find out whether there is any unexplained portion of investment; and (b) to allow the assessees to have the benefit of spreading the unexplained portion of investment over two assessment years namely 2003-2004 and 2004-2005.
26. In case the assessees do not want the benefit of spreading over, the Assessing Officers may simply arrive at the cost of construction and load the unexplained portion of investment on the declared income of the assessment year 2004-2005. In case the assessees choose to have the spread over, the Assessing Officers are now bound to grant the benefit, in view of the observations made by the Tribunal in paragraph 17 of its order. In such circumstances, what is recorded in paragraph 17 of the order of the Tribunal, is actually a finding. As I have pointed out earlier, the necessity to reopen the assessment beyond the period of six years may arise, by invoking Section 150(1), either as a consequence of an order passed or in pursuance of a finding or direction by an authority.
27. In Rajinder Nath (supra), the Supreme Court was concerned with the definition of the expressions 'finding' and 'direction'. The Supreme Court held that a finding given in an appeal, revision or reference arising out of an assessment must be a finding necessary for the disposal of the particular case that is to say in respect of the particular assessee and in relation to the particular assessment year. The Supreme Court pointed out that to be a necessary finding, it must be directly involved in the disposal of the case. If, in order to render a finding in respect of A, a finding in respect of B is also called for, such a finding may only be an incidental finding.
28. But, in so far as the case on hand is concerned, what was observed by the Tribunal in paragraph 17 is not merely incidental, but is actually consequential. It may be seen from the observations of the Tribunal in paragraph 15 of its order that the assessee himself appears to have claimed that the construction was spread over to 2-3 years. This is why the Tribunal upheld the orders of the Commissioner of Income Tax (Appeals) granting the benefit of spread over.
29. If we go back once again to the order of the Commissioner of Income Tax (Appeals) dated 13.12.2011 and 15.12.2011 respectively, the assessees themselves claimed that the construction was spread over for two years namely during the assessment years 2003-2004 and 2004-2005 as per the valuation report in a particular proportion. This is why the Commissioner of Income Tax (Appeals) directed the spreading over at the ratio of 63.63% and 36.37%. The petitioners herein are the beneficiaries of this finding rendered by the Commissioner of Income Tax (Appeals). This finding has been upheld by the Income Tax Appellate Tribunal. Therefore, the contention of the learned counsel for the petitioners that there was no finding or direction and that the Tribunal had set aside the orders of the Commissioner of Income Tax (Appeals), cannot be accepted.
30. In ITO v. Murlidhar Bhagwandas AIR 1965 SC 342, the Supreme Court held that the expressions 'finding' and 'direction' can be given full meaning and that the finding is a finding necessary for giving relief in respect of the assessment of the year in question and a direction is a direction, which the Appellate or Revisional Authority is empowered to give. In so far as the words 'in consequence of and to give effect to' are concerned, the Supreme Court pointed out that they have to be collated with and cannot enlarge the scope of the finding or direction under the Second Proviso to Section 34(2) of the 1922 Act. Similarly, in Bhanji Bhagwandas v. CIT AIR 1968 SC 139, the Supreme Court reiterated the very same principles and held that a finding could only be that which was necessary for the disposal of an appeal in respect of an assessment of a particular year. Again in Daffadar Bhagat Singh v. ITO AIR 1969 SC 340, and in CIT v. Mohd. Bashir Shakoor AIR 1973 SC 2359, the Supreme Court reiterated the same principles.
31. If we have a look at the orders of the Commissioner of Income Tax (Appeals), a portion of which alone was set aside by the Tribunal, it could be seen that the Commissioner of Income Tax (Appeals) rendered a finding that the unexplained investment should be allowed to be spread over. That finding is upheld by the Tribunal, though the ultimate conclusion of the Commissioner of Income Tax (Appeals) was set aside on a different aspect.
32. Therefore, the contention of Mr.T.Pramod Kumar Chopda, learned Standing Counsel for the Department that there was a finding and that this has lead to the reopening of the assessment, has to be upheld. As a matter of fact, the reopening of assessment is a natural consequence of the claim for spread over. Suppose the Assessing Officers arrive at a cost of construction in pursuance of the order of remand now passed by the Income Tax Appellate Tribunal, the Assessing Officers are obliged, by virtue of the orders of the Commissioner of Income Tax (Appeals) and the Income Tax Appellate Tribunal, to allow the assessees to spread it over. At that stage, the reopening becomes inevitable. Hence, I do not find any justification to interfere with the impugned orders.
33. Therefore, the writ petitions are liable to be dismissed. Accordingly, they are dismissed. No costs. Consequently, the above MPs are also dismissed.
RANJAN 

*In favour of revenue.
IT : Where assessee-shareholder of a company, rented its premises to said company, expenses incurred towards repairs and renovation by company on premises of assessee could not be treated as advance or loan to assessee, hence, provisions of section 2(22) would not be applicable 
■■■
[2015] 55 taxmann.com 431 (Bombay) 
HIGH COURT OF BOMBAY
Commissioner of Income-tax, Mumbai
v.
Vir Vikram Vaid*
S.C. DHARMADHIKARI AND A.K. MENON, JJ. 
IT APPEAL NO. 496 OF 2012†
SEPTEMBER  1, 2014 
Section 2(22) of the Income-tax Act, 1961 - Deemed dividend (Improvement of factory premises) - Assessee was shareholder and executive director of a company OHCS - In his personal capacity he was also owner of certain premises and was carrying on his proprietary business - Over a period of time assessee ceased his business and let out premises to OHCS - Said company spent towards repair and renovation of said premises owned by assessee - Whether where asset of assessee might have enhanced in value by virtue of repairs and renovation, however, same could not be brought within definition of advance or loan to assessee nor it could be treated as payment by company on behalf of assessee shareholder or for individual benefit of such shareholders - Held, yes - Whether, therefore, said sum would not be treated as deemed dividend in name of assessee - Held, yes [Paras 9 and 10] [In favour of assessee] 
FACTS
 
	■ 
	 
	The assessee held 76.26 per cent of equity shares of OHCS. He was also an Executive Director of the company. In his personal capacity he was the owner of certain premises and was carrying on business as proprietor of OIS. Over a period of time the assessee ceased carrying on business of the proprietary concern and he let out the premises to the OHCS company. The company incurred expenses towards construction and improvement of the factory premises which it continued to use. The revenue contended that such improvement in the factory premises was for benefit of the assessee and therefore, applied provisions of section 2 (22)(e) for total expenditure of Rs.2.51crores and treated the sum of Rs.2.51 crores as deemed dividend in the name of assessee, under the provisions of section 2(22)(e).

	■ 
	 
	On appeal the Commissioner (Appeals) dismissed the appeal of the assessee however, same was allowed by Tribunal on further appeal. 

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	Analysis of section 2(22)(e) would reveal that in order attract the provisions of sub-section (22) the payment made by the company must be by way of advance or loan to the shareholder who is entitled to the shares which do not carry a fixed rate of dividend with or without a right to participate or a payment to him for his individual benefit. The payment should be for the individual benefit of such shareholder and it would be restricted to accumulated profits of the company. [Para 8]

	■ 
	 
	In the instant case, no money has been paid to the assessee by way of advance or loan nor was any payment made for his individual benefit. The fact that the company has spent money has not been called into question. Thus, it is deemed that the company did spent Rs.2.51 crores towards repair and renovation on the premises owned by the respondent. There is no dispute about the fact that the company had taken rent on the aforesaid premises. Thus, it is case where the asset of the respondent may have enhanced in value by virtue of repairs and renovation in respect of which it cannot be brought within definition of the advance or loan to the respondent. Nor can it be treated as payment by the company on behalf of the respondent shareholder or for the individual benefit of such shareholder. [Para 9]

	■ 
	 
	To hold so would be merely presumption which is not warranted in the facts of the instant case. Accordingly, the order of the tribunal cannot be faulted. [Para 10]

	■ 
	 
	The appeal is therefore dismissed. [Para 11]


CASES REFERRED TO
 
M.D. Jindal v. CIT [1987] 164 ITR 28/[1986] 28 Taxman 509 (Cal.) (para 6).
Tejveer Singh  for the Appellant. Mihir Naniwadekar  for the Respondent. 
JUDGMENT 
 
A.K. Menon, J. - The Appellant is aggrieved by the impugned order dated 9th September, 2011 passed by the Income Tax Tribunal whereby the tribunal negated the Appellant's claim that the Respondent was beneficiary of certain amounts by way of deemed dividend under section 2(22)(e) by virtue of certain expenses incurred on construction/renovation of the premises owned by the Respondent and let out by the Respondent to a limited Company of which the Respondent was a majority share holder.
2. The question of law raised by the Respondent is whether the tribunal had erred in directing/concluding that the provisions of section 2(22)(e) were not attracted in the case of the Respondent in view of the Appellant's contention that the expenditure made by the private limited Company of the Respondent in which the Respondent - assessee is a majority share holder and that the expenditure in fact was made for benefit of the Respondent - assessee himself.
3. A few facts may be adverted to : The Respondent - assessee holds 76.26% of equity shares of Offshore Hookup and Construction Services Pvt. Ltd. ("the Company"). He is also an Executive Director of the Company. In his personal capacity he is the owner of certain premises and was carrying on business as proprietor of Offshore International Services. It seems that over a period of time the Respondent ceased carrying on business of the proprietary concern and he let out the premises to the Company. The Company incurred expenses towards construction and improvement of the factory premises which it continued to use. The Appellant contended that such improvement in the factory premises was for benefit of the Respondent and therefore applied provisions of section 2 (22)(e) for total expenditure of Rs.2.51 crores. Vide the assessment order dated 2.2.2009 the Appellant treated the sum of Rs.2.51 crores as deemed dividend in the name of assessee, under the provisions of section 2(22)(e).
4. The Respondent filed an appeal before the Commissioner the Income Tax (Appeals), who vide order dated 10.11.2009 dismissed the appeal of the Respondent. The Respondent, aggrieved by the dismissal of appeal, filed an appeal before the Income Tax Appellate Tribunal, which vide the impugned order dated 9.9.2011 allowed the appeal.
5. Before proceeding further it would be useful to reproduce section 2(22)(e). Section 2(22) (e) reads thus :
'(22) "dividend" includes - 
	 
	(a) to (d)**
	**
	**


(e) any payment by a Company, not being a Company in which the public are substantially interested, of any sum (whether as representing a part of the assets of the Company or otherwise) made after the 31st day of May, 1987, by way of advance or loan to a shareholder, being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power, or to any concern in which such shareholder is a member or a partner and in which he has a substantial interest (hereafter in this clause referred to as the said concern)] or any payment by any such Company on behalf, or for the individual benefit, of any such shareholder, to the extent to which the Company in either case possesses accumulated profits; but "dividend" does not include - 
	(i)
	 
	a distribution made in accordance with sub-clause (c) or sub-clause (d) in respect of any share issued for full cash consideration, where the holder of the share is not entitled in the event of liquidation to participate in the surplus assets ;

	(ia)
	 
	a distribution made in accordance with sub-clause (c) or sub-clause (d) in so far as such distribution is attributable to the capitalised profits of the company representing bonus shares allotted to its equity shareholders after the 31st day of March, 1964, [and before the 1st day of April, 1965]

	(ii)
	 
	any advance or loan made to a shareholder [or the said concern] by a company in the ordinary course of its business, where the lending of money is a substantial part of the business of the company ;

	(iii)
	 
	any dividend paid by a company which is set off by the company against the whole or any part of any sum previously paid by it and treated as a dividend within the meaning of sub-clause (e), to the extent to which it is so set off;

	(iv)
	 
	any payment made by a company on purchase of its own shares from a shareholder in accordance with the provisions of section of the Companies Act, 1956 (1 of 1956);

	(v)
	 
	any distribution of shares pursuant to a demerger by the resulting company to the shareholders of the demerged company (whether or not there is a reduction of capital in the demerged company).'


6. To effectively adjudicate upon the issue before us it will be convenient to refer the assessment order dated 2.2.2009 itself prior to dealing with the impugned order. The Assessing Officer holds that the amount of Rs.2.51 crores was paid on behalf of the assessee and relied upon inter alia on a decision of the Calcutta High Court in the case of M.D. Jindal v. CIT [1987] 164 ITR 28/[1986] 28 Taxman 509. It states that any payment referred to in section 2(22)(e) also covers value of goods and services provided by the Company to its share holders. Alternatively, the Assessing Officer held that the amount of Rs.2.51 crores be treated as a perquisite which includes value of any benefit by Company to the employee who is the Director thereof and/or by Company, who has substantial interest in it. Thus, the case against the Respondent was two fold, one that amount of Rs.2.51 crores was deemed dividend and secondly, that the amount constituted a perquisite.
7. In appeal, the Commissioner of Income Tax in his order 10.11.2009 also noted a submission of the Respondent that he had leased out the premises to the Company on rent which was lower than the prevailing market rate with a clear understanding that all expenditure for its upkeep and improvement, if any, would be fully spent by the Company since the Appellant had stopped his own business activities. According to the CIT (Appeals) the Respondent failed to substantiate the said claim and held that all conditions provided under section 2(22)(e) for deemed dividend was satisfied. In appeal, the tribunal concluded that the payment was not deemed dividend. The tribunal also held that the amount was also not perquisite and accordingly the Appellant's case under section 17(2) is also not sustainable.
8. In the present appeal, the challenge is restricted to the tribunal's findings that the Respondent's case is not covered under section 2(22)(e). There is no challenge to the findings qua disallowance of the Appellant's case that the amount was a perquisite. Analysis of section 2(22)(e) would reveal that in order attract the provisions of sub-section (22) the payment made by the Company must be by way of advance or loan to the share holder who is entitled to the shares which do not carry a fixed rate of dividend with or without a right to participate or a payment to him for his individual benefit. The payment should be for the individual benefit of such share holder and it would be restricted to accumulated profits of the Company.
9. In the present case, no money has been paid to the Respondent by way of advance or loan nor was any payment made for his individual benefit. The fact that the Company has spent money has not been called into question. Thus, it is deemed that the Company did spent Rs.2.51 crores towards repair and renovation on the premises owned by the Respondent. There is no dispute about the fact that the Company had taken rent on the aforesaid premises. Thus, it is case where the asset of the Respondent may have enhanced in value by virtue of repairs and renovation in respect of which it cannot be brought within definition of the advance or loan to the Respondent. Nor can it be treated as payment by the Company on behalf of the Respondent share holder or for the individual benefit of such share holder.
10. To hold so would be merely presumption which is not warranted in the facts of the present case. Accordingly, the order of the tribunal cannot be faulted.
11. The challenge being restricted to the issue of dividend alone it is not necessary to consider the contention pertaining that the amount as perquisite. Moreover, in the case of Income Tax Appeal No.114 of 2012 and other group of appeals this court has vide the judgment dated July 4, 2014 to which one of us (S.C. Dharmadhikari, J.) was a party has already held that where the recipient is not the share holder of the lender Company such case of a deemed dividend does not arise and such appeals are to stand dismissed since they do not raise any substantial question of law. We have, however, considered the facts of the present case in detail being slightly different nature in the facts of the case in Income Tax Appeal No.114 of 2012. In the circumstances the impugned order is not vitiated by error of law apparent on the face on record. The appeal is therefore dismissed. No order as to costs.
PAMPA 

*In favour of assessee.
†Arsing of order of Tribunal dated 9-9-2011. 
IT: Where Appellate Authorities had deleted addition an account of excise duty payable by simply relying on order passed by Tribunal in earlier assessment year, since said order was reversed by High Court and further facts were also not clearly brought out in assessment order, matter was to be readjudicated
■■■
[2014] 50 taxmann.com 182 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-II
v.
Lakshmi Sugar Mills Co. Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 233 OF 2013†
SEPTEMBER  1, 2014 
Section 43B, read with section 145, of the Income-tax Act, 1961 - Business disallowance - Certain deductions to be allowed only on actual payment (Excise Duty) - Assessment year 2008-09 - Assessing Officer disallowed certain amount shown as excise duty payable - Appellate Authorities deleted said addition by simply relying on order passed by Tribunal in earlier assessment year - Whether since said ITAT order was which stood reversed by High Court and further facts were also not clearly brought out in assessment order, matter was to be readjudicated - Held, yes [Para 8][In favour of revenue/Matter remanded] 
FACTS
 
	■ 
	 
	The assessee was engaged in the business of manufacture and sale of sugar. It was also having income from house property. The Assessing Officer disallowed amount of Rs. 70,87,357 by invoking section 43B relying upon the audit report wherein, this amount was shown as Excise Duty payable. He observed that similar treatment was given to the excise duty payable in the assessment year 2005-06. There was no other discussion and elucidation in the order passed by the Assessing Officer.

	■ 
	 
	The Commissioner (Appeals) deleted the said addition relying upon the order passed by the Tribunal in respect of the assessment year 2005-06 in favour of the assessee. On further appeal by the revenue, this issue was decided in favour of the assessee and against the revenue by again relying upon order passed by the Tribunal for the assessment year 2005-06.

	■ 
	 
	On appeal:


HELD
 
	■ 
	 
	The appellate authorities had simply relied on the order passed by the Tribunal in the assessment year 2005-06, which as noticed above, stands reversed by the High Court. Facts are also not clearly brought out in the assessment order. In these circumstances, it is appropriate to answer the aforesaid question of law in favour of the revenue but, with an order of remand, and direct the Tribunal to decide the issue afresh in the light of the aforesaid observations and the position of law. [Para 8]


CASES REFERRED TO
 
CIT v. Lakshmi Sugar Mills Co. Ltd. [2013] 215 Taxman 126/32 taxmann.com 379 (Delhi) (para 5), Orient Paper Mills Ltd. v. Union of India AIR 1967 SC 1564 (para 6) and CIT v. Loknete Balasaheb Desai S.S.K. Ltd. [2011] 339 ITR 288/200 Taxman 238/12 taxmann.com 40 (para 7).
Kamal Sawhney, Sr. Standing Counsel and Sanjay Kumar, Advocate  for the Appellant. Rahul Chaudhary, Advocate  for the Respondent.
ORDER
 
Sanjiv Khanna, J. - By order dated 09.10.2013, the following substantial question of law was framed in this appeal, which pertains to the Assessment Year 2008-09 and arises out of the order dated 17.07.2012 passed by the Income Tax Appellate Tribunal (Tribunal, in short):—
"Whether the Income Tax Appellate Tribunal was right in holding that excise duty of Rs. 70,87,357/- shown as payable but not paid can be allowed as an expenditure under Section 43B read with Section 145A of the Income Tax Act, 1961?"
2. The respondent-assessee was engaged in the business of manufacture and sale of sugar. It was also having income from house property.
3. The Assessing Officer disallowed amount of Rs. 70,87,357/- by invoking Section 43B of the Income Tax Act, 1961 (Act, in short), relying upon the audit report wherein, this amount was shown as Excise Duty payable. He observed that similar treatment was given to the excise duty payable in the Assessment Year 2005-06. There is no other discussion and elucidation in the order passed by the Assessing Officer.
4. In the first appeal, the Commissioner of Income Tax (Appeals) deleted the said addition relying upon the order passed by the Tribunal in respect of the Assessment Year 2005-06 in favour of the respondent-assessee. On further appeal by the Revenue, this issue was decided in favour of the respondent-assessee and against the Revenue by again relying upon order passed by the Tribunal for the Assessment Year 2005-06.
5. Learned counsel for the Revenue has drawn our attention to the order dated 03.12.2012 passed in ITA No. 1288/2011, CIT v. Lakshmi Sugar Mills Co. Ltd. [2013 215 Taxman 126/32 taxmann.com 379 (Delhi) relating to the Assessment Year 2005-06 and it is submitted that the decision of the Tribunal has been reversed. This is correct; the decision of the Tribunal for the Assessment Year 2005-06 has been reversed by the High Court and the issue decided against the respondent-assessee. The reasoning given by the High Court in ITA No. 1288/2011, Lakshmi Sugar Mills Co. Ltd. (supra) decided on 03.12.2012 reads as under:
'"13. Section 145-A reads as follows:
145A. Notwithstanding anything to the contrary contained in section 145,-
	(a)
	 
	the valuation of purchase and sale of goods and inventory for the purposes of determining the income chargeable under the head "Profits and gains of business or profession" shall be-

	(i)
	 
	in accordance with the method of accounting regularly employed by the assessee; and

	(ii)
	 
	further adjusted to include the amount of any tax, duty, cess or fee (by whatever name called) actually paid or incurred by the assessee to bring the goods to the place of its location and condition as on the date of valuation.

	
	 
	Explanation.—For the purposes of this section, any tax, duty, cess or fee (by whatever name called) under any law for the time being in force, shall include all such payment notwithstanding any right arising as a consequence to such payment.

	(b)
	 
	interest received by an assessee on compensation or on enhanced compensation, as the case may be, shall be deemed to be the income of the year in which it is received."


Section 145 of the Act obliges every assessee to maintain, subject to accounting standards which may be notified by the Central Government, books of accounts on cash or mercantile basis. Section 145-A begins with a non-obstante clause, and prescribes that the value of goods shall be "further adjusted to include the amount of any tax, duty, cess or fee (by whatever name called) actually paid". This provision was introduced in 1999, and overrides other provisions. Its object is to include, for the purpose of valuation of goods, the actual amount of tax, duty, cess or fee, paid by the assessee. Unlike in the case of Section 43-B, which mandates the inclusion, in the computation of income, amounts paid, towards certain liabilities, including tax, but not actually arising or accruing at the time of payment, this provision (Section 145-A) directs inclusion of the amounts of tax, duty etc, actually paid for the purpose of valuation alone.
14. The decision of the Supreme Court in Orient Paper Mills Ltd. v. Union of India AIR 1967 SC 1564 is now an authority on the issue that removal of goods from the factory premises, or other specified place implies that it is leviable, and not postponed. The observation of the Supreme Court in that regard are as follows:
"Thus, though Section 3 of the Excise Act talks of levy and collection, the actual collection is only at the time of removed [sic, removal] of excisable goods from the factory premises or any other specified place of removal. The duty is leviable and is premises or any other specified place of removal. The duty is leviable and is actually imposed on the transaction value defined in subsection (3) (d) of section 4 of the Excise Act. these circumstances, it is not possible to state that under the Excise Act, the duty has become due and payable only by operation of section 3 simplicter. If Section 3 of the Excise Act is considered to be the only charging section and section 4 of the Excise Act is considered as only a provision for assessment, the charge levied by section 3 of the Excise Act cannot be brought home. Section 3 and 4 have to be read together to bring the charge home. The charge is partially embedded in both the provisions".
15. In the present case, the sum of Rs. 69,91,983/- no doubt was unpaid; however, the assessee's contention is not merited, because the goods were admittedly removed, and therefore the duty was payable. The assessee cannot profit or take advantage from that default or omission. Having regard to the object and the wording of Section 145-A, it is held that the AO's opinion could not have been faulted in the facts of the case"'.
6. The aforesaid paragraphs state that as per Section 145A, which is a non-obstante provision and prescribes manner of valuation of goods, any tax, duty, cess or fee actually paid or incurred has to be added to the value of the stock. Thus, Section 145A of the Act directs inclusion of tax, duty etc., actually paid or incurred for the purpose of valuation. Reference was thereafter made to Orient Paper Mills Ltd. v. Union of India AIR 1967 SC 1564 and it was observed that levy of duty arises only at the time when the excisable goods are removed from the factory premises or any other specified place of removal. The duty is leviable and is actually imposed on the transaction value defined in the Excise Act as per Sections 3 and 4, which have to be read together harmoniously. Paragraph 15 of the said judgment specifically records that the goods in the said case were admittedly removed, and therefore, the duty was payable but had not been paid. Thus, the question was decided against the respondent-assessee.
7. Learned counsel for the respondent-assessee, on this aspect, has drawn our attention to the decision of the Bombay High Court in CIT v. Loknete Balasaheb Desai S.S.K. Ltd. [2011] 339 ITR 288/200 Taxman 238/12 taxmann.com 40 wherein, it has been observed as under:
"8. Section 145A inserted by the Finance (No. 2) Act, 1998 w.e.f. 1/4/1999 reads thus:
145A. Method of accounting in certain cases-Notwithstanding anything to the contrary contained in Section 145, the valuation of purchase and sale of goods and inventory for the purposes of determining the income chargeable under the head "Profits and gains of business or profession" shall be--
	(a)
	 
	in accordance with the method of accounting regularly employed by the Assessee, and

	(b)
	 
	further adjusted to include the amount of tax, duty, cess or fee (by whatever name called) actually paid or incurred by the Assessee to bring the goods to the place of its location and condition as on the date of valuation.


Explanation—For the purposes of this section, any tax, duty, cess or fee (by whatever name called) under any law for the time being in force, shall include all such payments notwithstanding any right arising as a consequence to such payment.
9. The expression 'incurred by the Assessee' in Section 145A(b) is followed by the words 'to bring the goods to the place of its location and condition as on the date of valuation'. Thus, the expression 'incurred by the Assessee' relates to the liability determined as tax, duty, cess or fee payable in bringing the goods to the place of its location and condition of the goods. Explanation to Section 145A(b) makes it further clear that the income chargeable under the head profits and gains of business shall be adjusted by the amount paid as tax, duty, cess or fee. Therefore, the expression 'incurred' in Section 145A(b) must be construed to mean the liability actually incurred by the Assessee.
10. Where the excisable goods are manufactured and are lying in stock on the last day of the accounting year, whether the manufacturer has incurred liability to pay excise duty on the manufactured goods is the question.
11. The Apex Court in the case of Commissioner of Central Excise v. Polyset Corporation and Anr. reported in 115 ELT 41 (S.C.) has held that the dutiability of excisable goods is determined with reference to the date of manufacture and the rate of excise duty payable has to be determined with reference to the date of clearance of the goods. Therefore, though the date of manufacture is the relevant date for dutiability, the relevant date for the duty liability is the date on which the goods are cleared. In other words, in respect of excisable goods manufactured and lying in stock, the excise duty liability would get crystallised on the date of clearance of goods and not on the date of manufacture. Therefore, till the date of clearance of the excisable goods the excise duty payable on the said goods does not get crystalised and consequently the Assessee cannot be said to have incurred the excise duty liability. In respect of the excisable goods lying in stock, no liability is determined as payable and consequently, there would be no question of incurring excise duty liability.
12. In the present case, it is not in dispute that the manufactured sugar was lying in stock and the same were not cleared from the factory. Therefore, in the facts of the present case, the ITAT was justified in holding that in respect of unsold sugar lying in stock, central excise liability was not incurred and consequently the addition of excise duty made by the assessing officer to the value of the excisable goods was liable to be deleted."
8. This Court, on 21.10.2013 had passed a detailed order, noticing the fact that the closing stock can consist of opening stock, purchases and manufactured stock. Reference was then made to the statutory mandate of Section 145A of the Act, that the valuation of the closing stock must include any tax, duty, cess or fee actually paid or incurred by the assessee to bring the goods to the place of its location and condition on the date of valuation. The issue in the present case relates to valuation of the manufactured goods. The contention of the respondent-assessee was that on manufactured goods, excise duty is payable after adjustment of CENVAT or MODVAT credit on the date of removal and not on the date of manufacture. Thereafter, reference was made to Central Board of Direct Taxes (CBDT) circular No. 772 dated 23.12.1998, which was quoted in paragraph 11 of the decision dated 03.12.2012 in Lakshmi Sugar Mills Co. Ltd. (supra), clearly observing that MODVAT credit cannot be reduced from the value of opening or closing stock. Directions were given to the parties to verify and ascertain facts. However, we do not think, the aforesaid exercise can be safely and under the Statute undertaken by this Court in an appeal under Section 260A of the Act, which relates to substantial questions of law. We have already noticed the facts in the present case that the appellate authorities had simply relied on the order passed by the Tribunal in the Assessment Year 2005-06, which as noticed above, stands reversed by the High Court. Facts are also not clearly brought out in the assessment order. In these circumstances, we deem it appropriate to answer the aforesaid question of law in favour of the Revenue but, with an order of remand, and direct the Tribunal to decide the issue afresh in the light of the aforesaid observations and the position of law. The Tribunal, before deciding the issue, will first ascertain and determine the actual and true factual position.
9. The appeal stands disposed of. No costs.
PAMPA 

*In favour of revenue/Matter remanded.
†Arising out of order of Tribunal, dated 17-7-2012. 
IT: Where Assessing Officer had accepted genuineness of payment of consultancy charges to architect, entire amount should have been allowed and allowing part payment was not justified
■■■
[2015] 54 taxmann.com 67 (Allahabad) 
HIGH COURT OF ALLAHABAD
Maya Machinery (P.) Ltd.
v.
Deputy Commissioner of Income-tax, Circle-I, Saharanpur*
TARUN AGARWALA AND DR. SATISH CHANDRA, JJ. 
IT APPEAL NO. 108 OF 2004†
SEPTEMBER  1, 2014 
Section 37(1) of the Income-tax Act, 1961 - Business expenditure - Allowability of (Architect fee) - Assessment year 1996-97 - In books of account, assessee-company had shown certain amount payable as consultancy charges to an architect 'B' - Assessing Officer opined that no service was rendered by 'B' for installing any plant and machinery - However, he allowed part of amount and made addition for remaining amount - Commissioner (Appeals) examined entire materials and observed that full amount of consultancy charges were genuine because same have been received by 'B' - Where when genuineness of assessee's claim had been accepted by Assessing Officer, there was no reason to give partial relief and order of Commissioner (Appeals) allowing entire claim of assessee should be upheld - Held, yes [Para 7][In favour of assessee] 
CASES REFERRED TO
 
Jute Corpn. of India Ltd. v. CIT [1991] 187 ITR 688/[1990] 53 Taxman 85 (SC) (para 6) and CIT v. Nirbheram Deluram [1997] 224 ITR 610/91 Taxman 181 (SC) (para 6).
R.S. Agrawal  for the Appellant. B. Agrawal and R.K. Upadhya for the Respondent.
ORDER
 
1. The present appeal is filed by the assessee against the impugned order dated 09.02.2004, passed by the Income Tax Appellate Tribunal, Delhi in I.T.A. No.1463/Del/2000 for the assessment year 1996-97.
1.1 On 03.08.2009, the appeal was admitted by a Co-ordinate Bench on the following substantial question of law:—
"Whether the Tribunal's order is liable to be legally vitiated on the ground that the Tribunal has merely disbelieved and rejected the assessee's claim without giving any independent findings on the merits of the case based on the facts and circumstances of the case?"
1.2 The brief facts of the case are that assessee's company, during the assessment year under consideration, drives income from manufacture and sale of sugar machinery and equipments. In the books of account, the assessee has shown the liability of Rs. 1,85,800/- to be payable in favour of Mr. Ashok Bhardwaj (Building Architect), proprietor of M/s Bhardwaj and Associates, Saharanpur. The A.O. opined that no service was rendered by Mr. Bhardwaj for installing any plant and machinery for sugar factory. However, he allowed the claim to Rs. 60,000/-and made the addition for remaining amount of Rs. 1,25,800/-. The C.I.T.(A), after examining the entire materials, has accepted the claim of the assessee and deleted the remaining addition of Rs. 1,25,800/-. In other words, the C.I.T.(A) has accepted the payment of Rs. 1,85,800/- to M/s Bhardwaj associates. Being aggrieved, the department has filed the appeal before the Tribunal, who has restored the addition of Rs. 1,85,800/-. Being aggrieved, the assessee has filed the present appeal.
2. With this background, heard Sri R.S. Agarwal, learned counsel for the assessee, who submits that the A.O. has made the addition of Rs. 1,25,800/-, but the Tribunal has restored the entire liability of Rs. 1,85,800/- which is patently wrong and the Tribunal cannot do so.
3. On merit, the learned counsel submits that the details regarding the payment was already furnished. Sri Ashok Bhardwaj was never examined by the A.O. The genuineness of the payment was accepted by C.I.T.(A), so he made the request to delete the addition.
4. On the other hand, learned counsel for the department had justified the impugned order. He submits that the A.O. has already given the relief of Rs. 60,000/-. There is no further scope to give any relief.
5. We heard both the parties at length and gone through the materials available on record. From the record, it appears that the C.I.T.(A) has examined the entire materials and observed that the consultancy charges to the tune of Rs. 1,85,800/- are genuine because the same have been received by Sri Ashok Bhardwaj. The payment was made against the bills raised on different dates.
6. Needless to mention that the power of the appellate commissioner is co-terminus with the power of A.O. The appellate authority has all the powers which the original authority has subject to condition/restriction, if any, prescribed by law as per the ratio laid down in the following cases:
	(I)
	 
	Jute Corpn. of India Ltd. v. CIT [1991] 187 ITR 688/[1990] 53 Taxman 85 (SC); and

	(lI)
	 
	CIT v. Nirbheram Deluram [1997] 224 ITR 610/91 Taxman 181 (SC).


7. By considering the totality of the facts and circumstances, we are of the view that when the A.O. has accepted the genuineness, he might have allowed the entire claim of the assessee. But there was no reason to give the partial relief. In these circumstances, we uphold the order of the appellate authority who has rightly deleted the addition. Hence, the impugned order is set-aside and the order of the first appellate authority is hereby sustained alongwith the reasons mentioned therein. The assessee will get the relief accordingly.
8. Answer to substantial question of law is in favour of the assessee and against the department.
9. In the result, the appeal filed by the assessee is allowed.
VARSHA 

*In favour of assessee.
†Arising out of ITAT in IT Appeal No. 1463 (Delhi) of 2000, dated 9-2-2004. 
IT: Where assessee had disclosed all facts material to computation of income, disallowance of interest paid on borrowed capital could not be ground to impose penalty under section 271(1)(c)
■■■
[2014] 52 taxmann.com 80 (Delhi) 
HIGH COURT OF DELHI
Commissioner of Income-tax-II
v.
Jagran Agents (P.) Ltd.*
SANJIV KHANNA AND V. KAMESWAR RAO, JJ. 
IT APPEAL NO. 478 OF 2014†
SEPTEMBER  1, 2014 
Section 271(1)(c), read with section 36(1)(iii) of the Income-tax Act, 1961 - Penalty - For concealment of income (Disallowance of claim, effect of) - Assessment year 2006-07 - Assessee, engaged in business of purchase of land and real estate development, claimed deduction of interest payment and miscellaneous expenses - Expenditure was disallowed on ground that assessee had not 'carried out' any business and on basis of such disallowance penalty under section 271(1)(c) was also levied - Whether when copy of title deeds of land, land development agreements, development license and monthly MIS report on progress of projects were on record and interest was paid or money borrowed for purchase of land which was held as stock-in-trade, assessee had discharged onus under Explanation No. 1 to section 271(1)(c) and, therefore, penalty could not be imposed - Held, yes [Para 6][In favour of assessee] 
Sanjeev Sabharwal Senior Standing Counsel and Ms. Swati Thapa, Advocate  for the Respondent.
JUDGMENT
 
1. This appeal by the Revenue, which pertains to assessment year 2006- 07, impugns the order dated 10th January, 2014, passed by the Income Tax Appellate Tribunal upholding deletion of penalty for concealment under Section 271(l)(c) of the Income-tax Act, 1961 (Act, for short).
2. The respondent-assessee, a company, had filed their return of income on 27th November, 2006, declaring loss of Rs.43,08,317/-. In the assessment order, expenditure to the tune of Rs.43,08,317/- was disallowed on the ground that the respondent-assessee had not 'carried out' any business However, the Assessing Officer did not dispute the authenticity and genuineness of the expenditure which consisted of interest payment of Rs.40,76,035/- and. miscellaneous expenditure of Rs.2,32,282/-. It was held that the interest should be capitalised and miscellaneous expenditure being in nature of pre-operative expenses could not be allowed in the said year. Income of the respondent-assessee was assessed at 'Nil'. Penalty proceedings were directed to be initiated.
3. The Assessing Officer imposed penalty under Section 271(l)(c) on account of concealment of the aforesaid two items. The" penalty order records that the respondent-assessee had submitted letter dated 24th February, 2011, that proceedings be kept in abeyance as the quantum appeal was pending before the Tribunal, but this was not acceptable. Accordingly penalty of Rs. 14,50,180/-was imposed, being 100 per cent of the tax sought to be evaded.
4. It is stated by the Senior Standing Counsel that the order passed by the Assessing Officer stands affirmed and the findings recorded therein have attained finality. This is one aspect of the matter, but in the penalty proceedings for concealment equally important is the question whether the assessee has been able to discharge the onus under Explanation 1 to the said section and show that he had acted bona fidely in making the claim and all facts relating to and material to the computation of the total income were disclosed. It is this second aspect which has resulted in deletion of penalty.
5. The respondent-assessee was engaged in the business of purchase of land and real estate development and during the previous year, the respondent-assessee had completed the process of ' acquisition of land at Palwal, Pratapgarh and Sonipat. At a subsequent stage, the respondent-assessee entered into an agreement for development of land and had undertaken actual development work. Revenue from sales was also realised. The appellate authorities including Tribunal have stated and averred that, copy of title deeds of land, land development agreements, development license and monthly MIS report on the progress of the projects were on record. The respondent-assessee was following mercantile system of accounting and the miscellaneous charges pertained to stationery, filing fee, bank charges etc., whereas the interest income was paid on account of money borrowed for purchase of land, which was held as stock-in-trade.
6. Thus, looking at the legal issue involved, the appellate authorities held that the respondent-assessee has been able to discharge the onus under Explanation l to Section 271(l)(c) of the Act and, therefore, penalty should not have been imposed. The questions and contentions of this nature can be highly debateable and two views were possible and capable in the present case. The question relates to legal interpretation and is fairly complex and, therefore, we do not think that the order passed by the Tribunal requires interference. The appeal is accordingly dismissed.
VARSHA 

*In favour of assessee.
†Arising out of order of Tribunal, dated 10-1-2014. 
IT : Where borrowed funds were used for business purposes and no part thereof was used for making investment, interest expenditure could not be considered for proportionate disallowance under rule 8D
■■■
[2014] 51 taxmann.com 508 (Allahabad) 
HIGH COURT OF ALLAHABAD
Dhampur Sugar Mills Ltd.
v.
Commissioner of Income-tax, Bareilly*
DR. DHANANJAYA YESHWANT CHANDRACHUD, CJ. 
AND DILIP GUPTA, J. 
IT APPEAL NO. 131 OF 2014†
SEPTEMBER  1, 2014 
Section 14A of the Income-tax Act, 1961, read with rule 8D of the Income-Tax Rules, 1962 - Expenditure incurred in relation to income not includible in total income (Proportionate disallowance) - Assessment year 2008-09 - Whether where borrowed funds were used for business purpose only and no part thereof was used for making investment, interest expenditure could not be considered for proportionate disallowance under Rule 8D - Held, yes - Whether, however, on account of other expenditure, disallowance of 0.5 per cent of average value of investment applying rule 8D(iii) would be justified - Held, yes [Para 12] [Partly in favour of assessee] 
FACTS
 
	■ 
	 
	During assessment proceedings, the Assessing Officer observed that the assessee had invested a certain amount of its funds in shares and the dividend received or as was receivable on these investments did not form a part of the total income. Since the exempt income did not form a part of the total income, the expenditure which was directly related to this income, it was held, could not be debited to the profit and loss account in view of the provisions of section 14A. The Assessing Officer, accordingly, applied the provisions of rule 8D and made a total disallowance of Rs. 67.75 lacs.

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted the disallowance.

	■ 
	 
	On revenue's appeal, the Tribunal affirmed the deletion of the disallowance to the extent of Rs. 66.79 lacs (out of a disallowance of Rs. 67.75 lacs made by the Assessing Officer under section 14A) but confirmed the disallowance to the extent of Rs. 96,000.

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	In the present case, the Assessing Officer has noted that the assessee had invested a certain amount of its funds in shares and that the dividend which has been received or receivable did not form part of the total income. The Assessing Officer noted that there were certain expenses on account of interest etc. which were directly attributable to the exempt income. The assessee had debited the entire expenditure to the profit or loss account. The Assessing Officer noted that since the exempt income does not form part of the total income, the expenditure which is clearly related to income which does not form part of the total income could not be debited to the profit or loss account in view of the provisions of section 14A. This, constituted a clear fulfilment of the requirement in sub-section (2) of section 14A as well as sub-rule (1) of rule 8D that the Assessing Officer was not satisfied with the correctness of the claim of the assessee, on the basis of the accounts of the assessee. The Assessing Officer has applied his mind to the accounts of the assessee as is ex facie apparent from the order of assessment under section 143(3). [Para 11]

	■ 
	 
	In this view of the matter, the order of the Tribunal to the extent to which it confirms the disallowance to the extent of Rs. 96,000 is unexceptionable. The Tribunal has, deleted the disallowance to the extent of Rs. 66.79 lacs on the ground that on this aspect the borrowed funds were used for business purposes only and no part thereof was used for making investment and, hence, the interest expenditure could not be considered for proportionate disallowance under rule 8D. The remaining disallowance of Rs. 96,000 was on account of other expenditure. In making this allowance, representing 0.5 per cent of the average value of the investment, the Assessing Officer had applied the provisions of rule 8D(iii). The disallowance which was made in the aforesaid terms of Rs. 96,000 has been confirmed by the Tribunal. The Tribunal has relied upon an earlier decision. The position, however, is that the disallowance under rule 8D(iii) which was made by the Assessing Officer was entirely in consonance with the prescribed method and was, therefore, correctly affirmed by the Tribunal. [Para 12]


Suyash Agarwal  for the Appellant. 
JUDGMENT
 
1. The appeal by the assessee arises from a decision of the Income Tax Appellate Tribunal at Lucknow (the Tribunal) dated 31 January 2014. The assessment year to which the appeal relates is A.Y. 2008-09. Out of a total disallowance of Rs.67.75 lacs made by the Assessing Officer under Section 14A of the Income Tax Act, 1961 (the Act) the Tribunal has deleted a disallowance of Rs.66.79 lacs and has confirmed disallowance of the balance of Rs.96,000/-. The assessee is to that extent in appeal.
2. The following questions of law have been formulated by the assessee :—
	"(i)
	 
	Whether ITAT was justified in determining the disallowance of Rs.0.96 lac on account of other expenditure to the extent of 0.5% of average value of investment, when the Assessing Officer had not brought any material or evidence on record to establish that any expense was incurred to earn any tax free income and had also not recorded any satisfaction to the effect that the claim of the assessee that no such expenditure had been incurred was not correct; and

	(ii)
	 
	Whether ITAT is justified in adding the proportionate disallowance of Rs.0.96 lac under Section 14A in computing the book profit when the Assessing Officer has neither discussed nor mentioned any reason or justification for making such addition."


3. The Assessing Officer, in an order of assessment under Section 143(3) of the Act, observed that the assessee had invested a certain amount of its funds in shares and the dividend received or as was receivable on these investments did not form a part of the total income. However, the assessee had claimed certain expenses on account of interest etc. which were directly attributable to the exempt income. Since the exempt income did not form a part of the total income, the expenditure which was directly related to this income, it was held, could not be debited to the profit and loss account in view of the provisions of Section 14A of the Act. The Assessing Officer, accordingly, applied the provisions of Rule 8D of the Income Tax Rules, 1962 (the Rules) and made a total disallowance of Rs.67.75 lacs which was computed as follows:
	 
	"Computation of disallowance u/s 14A (Rule 8D)
	 
	 

	 
	(A) Interest expense in F.Y. 2007-08 (as per P & L A/c)
	
	(Rs. in lacs) Rs.5938.68

	 
	(B) Average value of investment Previous F.Y. 2006-07 Rs.1374.88
	Current F.Y. 2007-08 Rs.2447.07
	Rs.1910.98

	 
	(C) Average value of total Assets Previous F.Y. 2006-07 Rs.153123.00
	Current F.Y. 2007-08 Rs.186702.18
	Rs.169912.59

	 
	I. Thus, amount of expenditure directly related to income comes to:
	 
	 

	 
	A x B/C=5938.68 x 1910.98 / 169912.59 =
	 
	Rs.66.79 lacs

	 
	II. 0.05% of average value of investment of which income does not form part of total income
	 
	Rs.0.96 lacs

	 
	Total amount of disallowance
	 
	Rs.67.75 lacs"


4. The assessee filed an appeal before the CIT (A). By an order dated 26 May 2011, the CIT (A) deleted the disallowance. In appeal, the Tribunal affirmed the deletion of the disallowance to the extent of Rs.66.79 lacs (out of a disallowance of Rs.67.75 lacs made by the Assessing Officer under Section 14A) but confirmed the disallowance to the extent of Rs.96,000/-.
5. The Tribunal has observed that the entire borrowed funds on which interest was paid were used for business purposes and no portion was used for making investments. Hence, the amount of interest expenditure could not be considered for proportionate disallowance under Rule 8D of the Rules. On this ground, the disallowance of Rs.66.79 lacs out of interest expenditure was to that extent deleted. The balance of the disallowance of Rs.96,000/-was on account of other expenditure incurred by the assessee and which, as noted above, has been confirmed by the Tribunal.
6. The submission of the assessee is that under Section 14A(2), the Assessing Officer can quantify the disallowance, if he is not satisfied with the correctness of the claim of the assessee having regard to the accounts of the assessee. In the present case, it has been submitted that no such satisfaction was recorded by the Assessing Officer and, hence, the disallowance could not have been made.
7. Sub-section (1) of Section 14A provides that for the purpose of computing the total income under Chapter IV, no deduction shall be allowed in respect of expenditure incurred by the assessee in relation to income which does not form part of the total income under the Act. Consequently, where an assessee has an income which does not form part of the total income under the Act, no deduction can be made in respect of expenditure which is incurred by the assessee in relation to such income. Sub-section (2) of Section 14A allows the Assessing Officer to determine the amount of expenditure which is incurred in relation to such income which does not form part of the total income under the Act in accordance with such method as may be prescribed, if the Assessing Officer, having regard to the accounts of the assessee, is not satisfied with the correctness of the claim of the assessee in respect of such expenditure in relation to income which does not form part of the total income under the Act.
8. Rule 8D of the Rules provides for method which is to be used for determining the amount of expenditure in relation to income not includible in the total income. Rule 8D provides as follows:
"8D. (1) Where the Assessing Officer, having regard to the accounts of the assessee of a previous year, is not satisfied with:
	(a)
	 
	the correctness of the claim of expenditure made by the assessee; or

	(b)
	 
	the claim made by the assessee that no expenditure has been incurred, in relation to income which does not form part of the total income under the Act for such previous year, he shall determine the amount of expenditure in relation to such income in accordance with the provisions of Sub-rule (2).


(2) The expenditure in relation to income which does not form part of the total income shall be the aggregate of following amounts, namely:
	(i)
	 
	the amount of expenditure directly relating to income which does not form part of total income;

	(ii)
	 
	in a case where the assessee has incurred expenditure by way of interest during the previous year which is not directly attributable to any particular income or receipt, an amount computed in accordance with the following formula, namely:


A x B/C
Where A = amount of expenditure by way of interest other than the amount of interest included in clause (i) incurred during the previous year;
B = the average of value of investment, income from which does not or shall not form part of the total income, as appearing in the balance sheet of the assessee, on the first day and the last day of the previous year;
C = the average of total assets as appearing in the balance sheet of the assessee, on the first day and the last day of the previous year;
(iii) an amount equal to one-half per cent of the average of the value of investment, income from which does not or shall not form part of the total income, as appearing in the balance sheet of the assessee, on the first day and the last day of the previous year."
9. Now at this stage, it would be necessary to note that to determine the amount of expenditure incurred in relation to such income which does not form part of the total income under the Act, by applying the method which is prescribed in Rule 8D, the Assessing Officer must not be satisfied with the correctness of the claim of the assessee, having regard to the accounts of the assessee. The same provision is contained in sub-rule (1) of the Rule 8D which stipulates that the Assessing Officer, if he is not satisfied, having regard to the accounts of the assessee with the correctness of the claim of the expenditure made by the assessee or the claim of the assessee that no expenditure has been incurred, shall determine the amount of expenditure in relation to such income in accordance with the provisions of sub-rule (2) of Rule 8D. In the present case, the submission is that there is nothing in the order of the Assessing Officer to indicate that the Assessing Officer was not satisfied with the correctness of the claim of the assessee.
10. Now both under sub-section (2) of Section 14A and under sub-rule (1) of Rule 8D, the Assessing Officer is empowered to apply the method as prescribed in the Rules if, having regard to the accounts of the assessee, he is not satisfied with the correctness of the claim of the assessee in respect of that part of the expenditure which is incurred in relation to income which does not form part of the total income. Whether or not, the Assessing Officer is not satisfied with the correctness of the claim of the assessee has to be deduced from the assessment order and there is no straight jacket formula requiring the Assessing Officer to use any particular language or form. So long as the order of Assessing Officer indicates that he is not satisfied with the correctness of the claim of the assessee or the claim of the assessee that no expenditure has been incurred, the Assessing Officer has to proceed in the manner indicated by Rule 8D(2).
11. In the present case, the Assessing Officer has noted that the assessee had invested a certain amount of its funds in shares and that the dividend which has been received or receivable did not form part of the total income. The Assessing Officer noted that there were certain expenses on account of interest etc. which were directly attributable to the exempt income. The assessee had debited the entire expenditure to the profit or loss account. The Assessing Officer noted that since the exempt income does not form part of the total income, the expenditure which is directly related to income which does not form part of the total income could not be debited to the profit or loss account in view of the provisions of Section 14A of the Act. This, in our view, constituted a clear fulfillment of the requirement in sub-section (2) of Section 14A as well as sub-rule(1) of Rule 8D that the Assessing Officer was not satisfied with the correctness of the claim of the assessee, on the basis of the accounts of the assessee. The Assessing Officer has applied his mind to the accounts of the assessee as is ex facie apparent from the order of assessment under Section 143(3).
12. In this view of the matter, the order of the Tribunal to the extent to which it confirms the disallowance to the extent of Rs.96,000/- is unexceptionable. The Tribunal has, as we have already noted earlier, deleted the disallowance to the extent of Rs.66.79 lacs on the ground that on this aspect the borrowed funds were used for business purposes and no part thereof was used for making investment and, hence, the interest expenditure could not be considered for proportionate disallowance under Rule 8D. The remaining disallowance of Rs.96,000/- was on account of other expenditure. In making this allowance, representing 0.5% of the average value of the investment, the Assessing Officer had applied the provisions of Rule 8D(iii). The disallowance which was made in the aforesaid terms of Rs.96,000/- has been confirmed by the Tribunal. The Tribunal has relied upon an earlier decision. The position, however, is that the disallowance under Rule 8D(iii) which was made by the Assessing Officer was entirely in consonance with the prescribed method and was, therefore, correctly affirmed by the Tribunal. The computation of book profits under Section 115JB of the Act is consequential.
13. In view of this position, the appeal will not give rise to any substantial question of law. It is, accordingly, dismissed.
14. There shall be no order as to costs.
DHARMENDRA 

*Partly in favour of assessee.
†Arising out of order of ITAT, Lucknow Bench dated 31-1-2014. 
IT/ILT: Where assessee remits certain sum to its Denish concern for acquiring a software license without any permission of commercial exploitation thereof, remittance attracts royalty under section 9(1)(vi)
■■■
[2014] 51 taxmann.com 90 (Chennai - Trib.) 
IN THE ITAT CHENNAI BENCH 'A'
Income-tax Officer (International Taxation)-II, Chennai
v.
F.L. Smidth Ltd.*
DR. O.K. NARAYANAN, VICE-PRESIDENT 
AND S.S. GODARA, JUDICIAL MEMBER 
IT APPEAL NO. 1410 (MDS.) OF 2007
[ASSESSMENT YEAR 2004-05] 
SEPTEMBER  1, 2014 
Section 9 of the Income-tax Act, 1961, read with article 13 of the DTAA between India and Denmark - Income - Deemed to accrue or arise in India (Royalty) - Assessment year 2004-05 - Assessee had remitted a certain sum to its Danish concern for acquiring readymade, non-customized 'shrink wrap software' available in market only for in-house use without any right to copy, refurnish, sale or display thereof - Assessee remitted this payment without deducting any TDS - It was admitted that what was transferred was only right to use software without any permission of commercial exploitation thereof - Whether taking into consideration nature of software technology availed, invoice raised, specifically quoting only license and right of usage embedded therein, assessee ought to have deducted TDS for acquiring license - Held, yes [Paras 14 & 17][In favour of revenue] 
FACTS
 
Facts 
	■ 
	 
	The assessee was a 'company' engaged in the business of consulting engineers and architects.

	■ 
	 
	The assessee had remitted a certain sum in lieu of '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals'. The assessee remitted this payment without deducting any TDS. The Assessing Officer proposed to treat assessee as the 'assessee in default' under section 201(1).

	■ 
	 
	The assessee submitted that it had acquired a readymade, non-customized 'shrink wrap software' available in the market only for in-house use without any right to copy, refurnish, sale or display thereof. Thus, the assessee stated that its remittance made did not in any way comprise an income component being incurred towards acquiring and sharing of the software licence.

	■ 
	 
	However, the Assessing Officer treated the remittee entity as distributor/agent of Microsoft and observed that since both entities were non-residents, TDS had to be deducted even in an instance of forwarding of payments. He treated these payments as 'royalty' under section 9(1)(vi) explanation 2 (i) & (v) as per expressions 'the transfer of all or any rights (including the granting of a license)' used therein. The Assessing Officer also opined that licence in this case was regarding '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals.' He categorized the assessee's transaction to be including a licenced software and payment thereof as the one for obtaining user licence. He refused OECD Model Convention's applicability by holding that India was not a signatory thereof.

	■ 
	 
	On appeal, the Commissioner (Appeals) accepted the contentions of the assessee and held that remittance made by the assessee for purchase of software did not partake income in India attracting the provisions of explanation (2) to section 9(1)(vi) and, thus, it was not obligatory on the assessee to deduct tax thereon.

	■ 
	 
	On further appeal by the revenue:


Issue to be decided 
	■ 
	 
	Whether the assessee's act of acquiring '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals' amounts to payment of 'royalty' or not?


HELD
 
	■ 
	 
	At this stage, it is appropriate to refer to the relevant provisions dealing with the concept of 'royalty' in the Act. Section 9 applies in case of a non-resident recipient whose income accrued or arising in India is deemed as taxable unless otherwise provided. Section 9(1)(vi) deals with 'royalty' sums. The assessee, being a resident entity comes within the ambit of section 9(1)(vi)(b). A resident paying 'royalty' is excluded from operation of this deeming fiction of income only in case the said sum is payable in respect of any right, property or information used or services utilized for the purpose of business or profession carried on by such a person outside India or for the purpose of making or earning any income from any source outside India. The assessee carries its business in India. Therefore, it is out of the purview of this 'exclusion' clause.

	■ 
	 
	Thereafter come the first and second proviso and explanation 1. They are not attracted in the present case. Only Explanation 2 (clauses (i) to (vi)) defines 'royalty', Explanation 3 [inserted by the Finance Act, 2001 with effect from 1-4-2002] elaborates a 'computer software', explanation 4 [inserted by the Finance Act, 2012 with effect from 1-6-2006] clarifies 'transfer', explanations 5 & 6 clear the air about 'royalty' vis-à-vis controlling possession of the right, its direct or indirect use and location thereof. Lastly, explanation 6 removes doubts about the expression 'process' used in this specific 'royalty' related provision.[Para 11]

	■ 
	 
	Article 1 of the Indo-Denmark DTAA dated 25-9-1987 clarifies that royalties and fee for technical services arising in a Contracting state and paid to the resident of the other Contracting state may be taxed in that other state. Article 2 defines the rate of tax on a 'royalty' paid to be at the rate of 20 per cent of the gross amount. Article 3 defines a 'royalty' as payment of any kind received as a consideration for the use of, or the right to use ……. Article 4 pertains to 'fee for technical services'. The same is irrelevant herein. Article 5 excludes operation of articles 1 & 2 if the beneficial owner of the royalties or fee for technical services being a resident of a Contracting state, carries on business in the other Contracting state in which the royalties or fee for technical services arise, through a permanent establishment……. This article further clarifies that in the latter instance, articles 7 and 15 would govern the situation. In view thereof, it emanates that the recipient/beneficial owner in the present case is Microsoft, USA. The remittee is only placing indent for all its group concerns for appropriate internal arrangement and convenience. Therefore, article 5 of this DTAA does not help the assessee as operation of articles 1 & 2 is only excluded when the beneficiary of the royalty is resident of the other Contracting state. Thus, the DTAA clauses support the revenue qua taxability of the 'royalty' element in India.[Para 12]

	■ 
	 
	In order to get a clarity on the issue, various case laws submitted by the parties were analysed and it was held that the assessee has paid a 'royalty' sum to its Denish group concern in lieu of acquiring software licence for '2003 Microsoft licensing for 270 sets of MS Office, Windows & Cals'. Undisputedly, the granting of licence is already included as a right in explanation 2 clause (i) and (v). These clauses form part of the 'royalty' provision since its coming into being. This licence would also enable the assessee to make use of the 'shrink wrap software' availed. In these circumstances, the following two case laws would squarely apply in the instant case.

	(i)
	 
	CIT (IT) v. Samsung Electronics Co. Ltd. [2012] 345 ITR 494/203 Taxman 477/16 taxmann.com 141 (Kar.) wherein it was held that when licence is granted to make use of the software by making copy of the same and to store it in the hard disk of the designated computer and to take back-up copy of the software, it is clear that what is transferred is right to use the software, an exclusive right, which the owner of the copyright, ie., the respondent-supplier owns and what is transferred is only right to use copy of the software for the internal business as per the terms and conditions of the agreement. Thus, but for the licence agreement, infringement of user terms would violate the copyright law.

	(ii)
	 
	Further in CIT v. Synopsis International Old Ltd. [2012] 28 taxmann.com 162/212 Taxman 454 (Kar.) their lordships explained in a very wider sense the outcome of granting of a licence and held that in modern day technology world the same grants an authority to a particular thing. It enables a person to do something lawfully what is not otherwise authorized and lawful to do so. It was observed that a licence is no more than the right to do the thing actually licenced to be done. Per their lordships, a licence transfers interest to a limited extent. They have held that in software technology, a licence is one of the right of a copyright which entails payment of 'royalty'. It has been categorically held that for attaining or obtaining a licence, an exclusive right is not required.

	■ 
	 
	Thus, taking into consideration the nature of software technology availed, invoice raised specifically quoting only licence and right of usage embedded therein. The issue was decided in the revenue's favour.[Para 14]

	■ 
	 
	Further the Commissioner (Appeals) view that this transaction pertained to sale of 'goods' does not refer neither to any statutory provision nor evidence on record. Admittedly, the present case involves only a licence pertaining to 'shrink wrap software'. There is no material to prove any 'goods' element in the '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals'. [Para 15]

	■ 
	 
	The Commissioner (Appeals) next finding that the assessee has merely followed a cost sharing formula is also immaterial. The cost sharing formula or any other method is only an internal arrangement. In determining 'royalty' payment, we have to refer to facts of the case vis-à-vis the statutory provision. Since the said conditions therein are satisfied, it was held that this formula in itself cannot defeat applicability of the TDS provision. Further, whatsoever may be the medium or mode of acquiring the licenced right, the fact remains that the assessee has acquired a licence to use the Microsoft Office software. Its claim that it is merely a copy of the copyrighted article does not make any difference. Therefore, the assessee ought to have deducted TDS for acquiring '2003 Microsoft licensing for 270 sets of MS office, Windows and Cals' in question. Thus, the assessing authority has rightly raised demand under section 201(1) and interest under section 201(1A). [Para 17]

	■ 
	 
	Furthermore, the revenue's additional ground that since the assessee had made payment to a non-resident, it ought to have followed the procedure laid down in section 195 does not deserve acceptance. As per case law of GE India Technology Centre (P.) Ltd. [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC), section 195 come into pay only when the sum paid to the non-resident contains wholly or partly sum chargeable under the provisions of the Act. Their lordships have held in very clear terms that in absence of this element, there is no question of any tax deduction at source. Accordingly, this additional ground is rejected.[Para 18]

	■ 
	 
	Consequently, revenue's appeal is partly allowed.[Para 19]


CASE REVIEW
 
CIT (IT) v. Samsung Electronics Co. Ltd. [2012] 345 ITR 494/203 Taxman 477/16 taxmann.com 141 (Kar.) (para 14) and CIT v. Synopsis International Old Ltd. [2012] 28 taxmann.com 162/[2013] 212 Taxman 454 (Kar.) (para 14) followed.
CASES REFERRED TO
 
Transmission Corpn. of A.P. Ltd. v. CIT [1999] 239 ITR 587/105 Taxman 742 (SC) (para 3), CIT (International Taxation) v. Samsung Electronics Co. Ltd. [2012] 345 ITR 494/203 Taxman 477/16 taxmann.com 141 (Kar.) (para 3), CIT v. Synopsis International Old Ltd. [2013] 212 Taxman 454 (Kar.)/[2012] 28 taxmann.com 162 (para 3), CIT v. Sonata Information Technology Ltd. [2010] 192 Taxman 80 (Kar.) (para 3), Cummins Inc v. Dy. DIT [2014] 146 ITD 460/[2013] 38 taxmann.com 286 (Pune) (para 3), Dy. DIT v. Reliance Infocom Ltd [2014] 98 DTR 66 (Mum.) (Trib.) (para 3), Acclerys KK In re [2012] 343 ITR 304 (AAR) (para 3), Infotech Software Dealers Association v. Union of India [Civil Writ Petition Nos.3811 and 18886 of 2009, dated 24-8-2010] (para 3), Financial Software & Systems (P.) Ltd. v. Dy. CIT [2014] 47 taxmann.com 410(Chennai - Trib.) (para 4), Tata Consultancy Services v. State of AP [2004] 271 ITR 401/141 Taxman 132 (SC) (para 4), CIT v. Dynamic Vertical Software (P.) Ltd. [2011] 332 ITR 222/201 Taxman 78/12 taxmann.com 431 (Delhi) (para 4), DIT v. Nokia Networks [2013] 358 ITR 259/212 Taxman 68/25 taxmann.com 225 (Delhi) (para 4), DIT v. Ericsson A.B [2012] 343 ITR 470/204 Taxman 192/[2011] 16 taxmann.com 371 (Delhi) (para 4), Asstt. CIT v. Sonata Information Tech. Ltd. [2013] 55 SOT 455/[2012] 28 taxmann.com 113 (Mum. - Trib.) (para 4) and GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC) (para 13).
Shaji P. Jacob, Addl. CIT,  for the Appellant. Dr. Anita Sumanth, Advocate  for the Respondent.
ORDER
 
S.S. Godara, Judicial Member - This Revenue's appeal for assessment year 2004-05, is directed against order of the Commissioner of Income-tax (Appeals)-XI Chennai, dated 22.12.2006, passed in Appeal No.30/04-05, in proceedings under section 201(1) of the Income-tax Act, 1961 (in short the 'Act').
2. The Revenue's grounds challenge the CIT(A)'s order deleting demands of Rs. 6,66,540/- and Rs.53,360/- u/s 201(1) and 201(1A); respectively. It pleads that the CIT(A) has wrongly held that the assessee is not liable to deduct tax on remittance made to its Denish group concern. The Revenue avers that the lower appellate authority has erred in observing that the impugned remittances do not attract 'royalty' u/s 9(1)(vi) of the Act especially when it stood admitted that the technical service provider M/s Microsoft had granted the assessee a right to use the software without any permission of commercial exploitation thereof. An additional ground also reads that once the assessee had made payment to a non-resident, it ought to have followed the procedure laid down u/s 195 of the Act.
3. In the course of hearing, the Revenue submits that assessee's payments made towards use of standardized software amounts to 'royalty' u/s 9(1)(vi) and under Indo Denmark Double Taxation Avoidance Agreement dated 25.9.1989 (DTAA), it ought to have deducted TDS u/s 195 of the Act. Per Revenue, the assessee should have also filed an application u/s 195(2) & (3) of the Act as per case law Transmission Corpn. of A.P. Ltd. v. CIT [1999] 239 ITR 587/105 Taxman 742 (SC). It quotes case law of CIT (International Taxation) v. Samsung Electronics Co. Ltd. [2012] 345 ITR 494/203 Taxman 477/16 taxmann.com 141 (Kar.)CIT v. Synopsis International Old Ltd. [2012] 28 taxmann.com 162/[2013] 212 Taxman 454 (Kar.)CIT v. Sonata Information Technology Ltd. [2010] 192 Taxman 80 (Kar.)Cummins Inc v. Dy. DIT [2014] 146 ITD 460/[2013] 38 taxmann.com 286 (Pune) Dy. DIT v. Reliance Infocom Ltd [2014] 98 DTR 66 (Mum. - Trib.) ACCLERYS KK, In re [2012] 343 ITR 304 (AAR - New Delhi), and Infotech Software Dealers Association v. Union of India [Civil Writ Petition Nos.3811 and 18886 of 2009, dated 24-8-2010] to pray for acceptance of the appeal.
4. The assessee supports the CIT(A)'s order deleting the aforesaid demands. It submits to have made the payments only for purchase of standardized software wherein no 'royalty' element was involved. The assessee states that the payment made to its Denmark group concern is on 'cost-to-cost' basis which does not give rise to any income in the latter's hands. It contends that this is purely a case of purchase of copy of a copyrighted article in the nature of sale of 'goods' and not that of a copy right in itself. The assessee buttresses its arguments by referring to decision of 'tribunal' in Financial Software and Systems (P.) Ltd. v. Dy. CIT [2014] 47 taxmann.com 410 (Chennai - Trib.)Tata Consultancy Services v. State of AP [2004] 271 ITR 401/141 Taxman 132 (SC)CIT v. Dynamic Vertical Software (P.) Ltd. [2011] 332 ITR 222/201 Taxman 78/12 taxmann.com 431 (Delhi)DIT v. Nokia Networks [2013] 358 ITR 259/212 Taxman 68/25 taxmann.com 225 (Delhi)DIT v. Ericsson A.B [2012] 343 ITR 470/204 Taxman 192/[2011] 16 taxmann.com 371 (Delhi)Asstt. CIT v. Sonata Information Tech. Ltd. [2013] 55 SOT 455/[2012] 28 taxmann.com 113 (Mum. - Trib.) to pray for rejection of the appeal.
5. The assessee is a 'company'. It is engaged in the business of consulting engineers and architects. The assessee had remitted US$ 72,449 [Rs.33,32,654/-] @ Rs. 46/- per US$ in July 2003 to its Denmark based group concern M/s F.L. Smidth. This group entity had executed agreements with all its associate concerns worldwide and placed a global indent on M/s Microsoft Corporation [a US based technology provider] for procuring standardized software licences. This technology service provider had executed an enrolment agreement in the year 2002 with the Denmark based concern through its US based associate entity namely F.L.Smidth, Street Address 2040 Avenue Capital, Bethlehem 18017. The 'Denish' entity would get technical upgradation from M/s Microsoft by way of language and software application of its various programmes e.g 'office professional'. One of the condition in the enrollment agreement at page 16 of the paper book reads as under:
" Because all operating system licenses under this program will be upgrade licenses, if you select this product, all new or replacement qualified desktops purchased from an Original Equipment Manufacturer during the term of this enrollment on which you will run the Windows operating system must be licensed for one of the following: Windows 95, Windows 98, Windows NT Workstation, Windows 2000 Professional, or successor products to Windows 2000 Professional."
The Denish group concern intimated the assessee on 23.1.2003 that in lieu of providing various software licences and software assurances from M/s Microsoft Corporation USA, it would be invoicing on yearly basis. On 23.6.2003, the said entity provided '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals' and invoiced a sum of US $ 72,449. The assessee remitted this payment without deducting any TDS. The Assessing Officer proposed to treat assessee as the 'assessee in default' u/s 201(1) of the Act.
6. The assessee stated that its remittance made did not in any way comprise an income component being incurred towards acquiring and sharing of the software licence. It pleaded that there was no 'royalty' element involved as no copyrights under the said law were involved. The case was classified as of mere right to use the copyrighted software. Per assessee, it had only purchased a standardized software liable in the nature of 'goods' per Customs and Excise laws and Sales-tax laws. It quoted the DTAA to contend that the payment was made for use of a copyrighted article only and not in lieu of a copyright itself. In the end, the assessee referred to OECD Model Convention to emphasize that its case contained a transfer granting only limited rights to reproduce the computer programs hard drive.
7. The Assessing Officer was not impressed with the aforesaid explanation tendered. He observed that the impugned remittance pertained towards acquisition of a software licence and negated the plea that there was no income element embedded therein. The Assessing Officer treated the remittee entity as distributor/agent of M/s Microsoft and observed that since both entities were non-residents, TDS had to be deducted even in an instance of forwarding of payments. He treated these payments as 'royalty' u/s 9(1)(vi) explanation 2 (i) & (v) as per expressions 'the transfer of all or any rights (including the granting of a license)' used therein. The Assessing Officer also opined that licence in this case was regarding '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals'. He overruled the assessee's plea based on applicability of Customs and Excise laws by quoting the relevant specific definition of a computer software u/s 9(1)(vi) explanation 3. Per Assessing Officer, the definition of the term 'royalty' would include in its ambit even 'goods' even if the sales-tax laws had classified them otherwise. He categorized the assessee's transaction to be including a licenced software and payment thereof as the one for obtaining user licence. He refused OECD Model Convention's applicability (supra) by holding that India was not a signatory thereof. The case law of Transmission Corpn. of A.P. Ltd (supra) was quoted to explain vitality of TDS deduction vis-à-vis section 195(1),(2) & (3) of the Act. In the end, the Assessing Officer referred to the assessee's failure in filing all necessary certificate/application u/s 195 to treat it as an 'assessee in default' of Rs. 6,66,540/- u/s 201(1) @ 20% of the total amount of Rs.33,32,654 and interest amount u/s 201(1A) of Rs. 53,360/-; respectively.
8. The assessee preferred an appeal. The CIT(A) has accepted its contentions as follows:
"6. I have carefully considered the facts in issue, the reasons based on which the impugned payments have been held to be in the nature of royalty, the detailed reasons brought on record by the appellant and the facts on record. As against the observation of the A.O, the appellant has pleaded its case of non-taxability on the ground that the payments made to the non-resident company represented reimbursements/ recharge of expenses towards procuring 270 units of Microsoft licences for Microsoft office and Windows. Further Microsoft has granted only the right to use the software and has not permitted the buyer to commercially exploit the software. The transaction was nearly one of sale of goods. I have also perused the correspondence dated 23.1.2003 addressed to the appellant with regard to Microsoft licences cost sharing. It is clearly stated that a global enterprise arrangement with M/s Microsoft USA for providing various software licences and software assurances including upgrades for the regular office applications including the operating system in respect of India. Accordingly the proportionate cost of the Microsoft licences and software assurances would be invoiced to the appellant being its share. The invoice also describes the payment to be made for 270 seats of MS Office, Windows and Cals of 2003 Microsoft. I have also perused the relied upon orders in the case of Sonata Information Technology Ltd Vs. Additional CIT dated 31.1.2006 of the ITAT Bangalore, Samsung Electronic Company Ltd. v. ITO 94 ITD 91. I am of the considered view that in the instant case what the appellant had acquired is a readymade off the shelf computer program for being used in its business. No right was granted to the appellant to utilize the copyright of the copyrighted programme. The appellant had merely purchased a copy of the computer article, namely a computer programme which is called software. I am of the considered view therefore that the remittance made by the appellant for purchase of software does not partake income in India attracting the provisions of Explanation (2) to section 9(1)(vi) of the Act. For the detailed reasons assigned by the appellant with regard to the non-exigibility to tax in terms of section 9(1)(vi) and the case laws relied upon in this behalf, I hold the view that it was .not obligatory on the appellant to deduct tax thereon. This ground of appeal is ALLOWED."
Therefore, the Revenue is in appeal.
9. The Revenue instituted the present appeal on 18.5.2007. It also moved an additional ground (supra) as well. It is to be seen that the assessee had filed a paper book on 29.7.2013 comprising of the Microsoft Enterprise Enrollment agreement form (supra), letter dated 23.1.2013 from its Denish group concern on licence cost sharing, five invoices dated 1.2.2003, 23.6.2003, 15.9.2003, 22.9.2003 and 1.10.2003, form 3CEB alongwith annexures dated 27102004 and assessment order dated 27.12.2006 of the impugned assessment year. The Revenue takes a strong exception that the last two documents are post facto passing of section 201(1) order. It disputes authenticity of the other documents for lack of any covering letter/acknowledgement thereof. There is no specific pleading that apart from the latter two documents, other material is not part of record. We overrule the objection being hyper technical in nature without involving any substantiation. The other two documents i.e form 3CEB and assessment order aforesaid are taken on record.
10. We have heard both parties and perused the case file as well as judicial precedents quoted hereinabove. Facts of the case are recapitulated. The assessee has remitted US$ 72,449 in lieu of '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals'. Per assessee, it had acquired a readymade, non-customized 'shrink wrap software' available in the market only for in-house use without any right to copy, refurnish, sale or display thereof. In software parlance, 'shrink wrap software' is a box containing the CD/DVD, user manual and the end user licence agreement. This box is wrapped in a plastic and called as 'shrink wrap software'. Per assessing authority, the assessee's acquisition of licence to use this software is covered by clauses (i) and (v) transfer of all or any rights (including granting of a licence) under explanation 2 of section 9(1)(vi) of the Act. The CIT(A) observes that the assessee had only been granted licence to use the software and not for commercial exploitation. He treats the transaction to be merely sales of 'goods'. The cost sharing formula is also referred to. Reliance is placed on the tribunal's decisions in Samsung Electronics Co. Ltd. (supra) and Sonata Information Technology Ltd. cases (supra). The lower appellate order concludes that it is a case of acquisition of the readymade 'off-the-shelf' computer programme wherein no right is granted to utilize the copy right and merely involves a purchase of copy of a copyrighted article.
11. At this stage, we deem it appropriate to refer to the relevant provisions dealing with the concept of 'royalty' in the Act. Section 9 of the Act applies in case of a non-resident recipient whose income accrued or arising in India is deemed as taxable unless otherwise provided. Section 9(1)(vi) deals with 'royalty' sums. The assessee, being a resident entity comes within the ambit of section 9(1)(vi)(b). A resident paying 'royalty' is excluded from operation of this deeming fiction of income only in case the said sum is payable in respect of any right, property or information used or services utilized for the purpose of business or profession carried on by such a person outside India or for the purpose of making or earning any income from any source outside India. The assessee carries its business in India. Therefore, it is out of the purview of this 'exclusion' clause. Thereafter come first and second proviso and explanation 1. They are not attracted in the present case. We proceed further and find that only explanation 2 {clauses (i) to (vi)} defines 'royalty', explanation 3 [inserted by the Finance Act, 2001 with effect from 1.4.2002] elaborates a 'computer software', explanation 4 [inserted by the Finance Act, 2012 with effect from 1.6.2006] clarifies 'transfer', explanations 5 & 6 clear the air about 'royalty' vis-à-vis controlling possession of the right, its direct or indirect use and location thereof. Lastly, explanation 6 removes doubts about the expression 'process' used in this specific 'royalty' related provision.
12. The parties have also placed on record the Indo-Denmark DTAA dated 25.9.1987. Article 1 thereof clarifies that royalties and fee for technical services arising in a Contracting state and paid to the resident of the other Contracting state may be taxed in that other state. Article 2 defines the ratie of tax on a 'royalty' paid to be @ 20% of the gross amount. Article 3 defines a 'royalty' as payment of any kind received as a consideration for the use of, or the right to use ……. Article 4 pertains to 'fee for technical services'. The same is irrelevant herein. Article 5 excludes operation of Articles 1 & 2 if the beneficial owner of the royalties or fee for technical services being a resident of a Contracting state, carries on business in the other Contracting state in which the royalties or fee for technical services arise, through a permanent establishment……. This Article further clarifies that in the latter instance, Articles 7 and 15 would govern the situation. In view thereof, it emanates that the recipient/beneficial owner in the present case is M/s Microsoft, USA. The remittee is only placing indent for all its group concerns for appropriate internal arrangement and convenience. Therefore, Article 5 of this DTAA does not help the assessee as operation of Articles 1 & 2 is only excluded when the beneficiary of the royalty is resident of the other Contracting state. Thus, we observe that the DTAA clauses support the Revenue qua taxability of the 'royalty' element in India.
13. In view of the aforesaid facts, relevant statutory provisions and contradicting stands of the parties, the issue which arises for our consideration is as to whether the assessee's act of acquiring '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals' amounts to payment of 'royalty' or not? In order to get a clarity on the issue, we deem it fit to analyse the case law submitted by the parties as under:
(A) The Revenue's list of judgments:—
	(i)
	 
	Samsung Electronics Co. Ltd. (supra). The payment in this case was made for a 'shrink wrap software' alike in the present case. The assessee was in the business of development of computer software. It had paid for a licence. The hon'ble Karnataka high court observed that section 2 of the Copyright Act defined 'literary work' to include computer programmes, tables and compilation including computer software data base. The assessee had acquired licence from non-residents to use the copyright. The ownership of the said copyright vested with the non-resident. Their lordships held that but for the licence agreement, infringement of user terms would violate the copyright law. The licence agreement's significance was explained as under:

	
	 
	"It is clear from the abovesaid provisions of the Copyright Act that the right to copyright work would also constitute exclusive right of the copyright holder and any violation of the said right would amount to infringement under section 51 of the Act. However, if such copying of computer programme is done by the lawful possessor of a copy of such computer programme, the same would not constitute infringement of copyright and wherefore, but for the licence granted in these cases to the respondent to make copy of the software contained in shrink-wrapped/off-the-shelf software in the hard disk of the designated computer and to take a copy for back-up purposes, the end user has no other right and the said taking back-up would have constituted an infringement, but for the licence. Therefore, licence is granted for taking copy of the software and to store it in the hard disk and to take a back-up copy and right to make a copy itself is a part of the copyright. Therefore, when licence to make use of the software by making copy of the same and to store it in the hard disk of the designated computer and to take back-up copy of the software, it is clear that what is transferred is right to use the software, an exclusive right, which the owner of the copyright, ie., the respondent-supplier owns and what is transferred is only right to use copy of the software for the internal business as per the terms and conditions of the agreement.''

	(ii)
	 
	Synopsis International Old Ltd (supra). Their lordships explained in a very wider sense the outcome of granting of a licence and held that in modern day technology world the same grants an authority to a particular thing. It enables a person to do something lawfully what is not otherwise authorized and lawful to do so. It has been observed that a licence is no more than the right to do the thing actually licenced to be done. Per their lordships, a licence transfers interest to a limited extent. They have held that in software technology, a licence is one of the right of a copyright which entails payment of 'royalty'. It has been categorically held that for attaining or obtaining a licence, an exclusive right is not required.

	(iii)
	 
	Sonata Information Technology Ltd (supra). We find that this judicial precedent interprets ambit and scope of section 195 of the Act. Since we are right now concerned with only section 9(1)(vi), the same is not discussed at length.

	(iv)
	 
	Cummins Inc (supra). The assessee was a US based Company. It had entered into an agreement of non-exclusive user right with the software firm Oracle. It had granted user rights of this Oracle software to its two Indian subsidiaries alike the present case wherein the Denish entity has acted at the behest of the assessee. A co-ordinate bench of the 'tribunal' after taking into consideration explanation 4 to section 9(1)(vi) and by following case law of Samsung Electronics Co. Ltd. (supra) holds it as a case of payment of 'royalty' by the said two subsidiaries.

	(v)
	 
	Reliance Infocom Ltd. (supra). In this case, a co-ordinate Bench of the Mumbai 'tribunal' holds that a licence to use a copyright belonging to a non-resident even when he technology service provider continues to be owner of the copy right and all other intellectual property rights i.e enrollment to use the copyright and amounts to payment of 'royalty'.


In the end, we are left with two more decisions quoted at the Revenue's behest i.e ACCELRYS KK (supra) and Infotech Software Dealers Association (supra). The first one pertains to section 195 of the Act. This issue of 'royalty' component is yet to be decided. We observe that till the remittance is not held to be 'royalty' chargeable under the provisions of the Act, section 195 does not apply in isolation. We draw support from GE India Technology Centre (P.) Ltd. v. CIT [2010] 327 ITR 456/193 Taxman 234/7 taxmann.com 18 (SC). So, we do not refer to this Revenue's case law The last decision of hon'ble jurisdictional high court in Infotech Software Dealers Association's case relates to sales tax laws and not pertain to the issue of 'royalty'. Therefore, we do not deem it fit to quote the ratio involved therein.
(B) The assessee's list of judgments:—
	(i)
	 
	M/s Financial Software and systems (P.) Ltd. (supra). In this case, the assessee entity was engaged in software business. It had booked orders from its customers, placed them with the service providers. Thereafter, it would receive delivery of the software systems, made payment thereof and installed with only cosmetic modifications at its customer's premises. The co-ordinate bench held that when the relation between this assessee and the concerned technology service providers was on 'principal-to-principal' basis, the payment made in lieu of software acquired would not amount to royalty. The co-ordinate bench also elaborately discusses the principle of 'impossibiliun nulla obligation est' i.e there is no obligation to do impossible things. This maxim has been applied to reject the Revenue's contention that in view of explanation 4 inserted in the year 2012 with effect from 1.6.1976, the assessee could not have anticipated TDS deduction in assessment years much prior to 2012. The facts of the present case speak otherwise. There is no 'principal-to-principal' relationship involved.

	(ii)
	 
	Tata Consultancy Services (supra). this case law pertains to definition of 'goods' under the Andhra Pradesh sales tax law. It is made clear that we are dealing with an issue under the Income-tax which is a complete code in itself. Till there is enough clarity within the provisions of the Act, we do not deem it fit to venture in the other fiscal statues. So, applicability thereof is not discussed.

	(iii)
	 
	Dynamic Vertical Software (P.) Ltd. (supra). In this case, the assessee had purchased software from Microsoft and sold in open market. This is yet another case of a 'principal-to-principal' relationship. The hon'ble Delhi high court has held that for purchasing software, the assessee had not paid any 'royalty' sum liable to be assessed under the provisions of the Act. The facts of this case law are not akin to those involved in the present case.

	(iv)
	 
	Nokia Networks (supra). The issue in this judgment pertained to 'accrual' of income in India on 'principal-to-principal' basis. The hon'ble Delhi high court held that no 'royalty' had arisen in case of 'off-the-shore' purchases outside India as supplies were made overseas. We have already made it clear in narration of facts that the assessee has paid for licence only in India and the software has also been delivered in India. Therefore, this case law is distinguished.

	(v)
	 
	Ericsson A.B (supra). In this case, the assessee had supplied sim cards to cellular operators in India. The hon'ble Delhi high court treated the sim cards as hardware and held the software was very much embodied therein and had no independent existence. Thereafter, it was observed that the right liable to be transferred had to be a copyright u/s 14 of the Act. It is noticed that the assessment involved therein was 1997-98. We find that the hon'ble Delhi high court had delivered this verdict on 23.12.2011. Thereafter, the legislature has inserted explanation 4 through the Finance Act, 2012 with retrospective effect from 1.6.1976 (supra). The legislature specifically clarifies that a right to use transfer of all or any rights in respect of any right, property or information includes and has always included transfer of all or any right for use or right to use a computer software. In this case law, there was no licence involved alike the issue before us. We reiterate that in deciding a 'royalty' issue, the very nature of the product acquired i.e hardware e.g sim cards and licences of software programmes stand on different footings. The case law is distinguished.

	(vi)
	 
	Sonata Information Tech. Ltd. (supra). The assessee had purchased software as 'goods' and not the 'licence' only as in the present case. So, the facts or the issue involved turn out to be different. This case law also stands distinguished.


14. After discussing the case law quoted by both the parties, we are of the view that the assessee has paid a 'royalty' sum to its Denish group concern in lieu of acquiring software licence for '2003 Microsoft licensing for 270 sets of MS Office, Windows & Cals'. Undisputedly, the granting of licence is already included as a right in Explanation 2 clause (i) and (v). These clauses form part of the 'royalty' provision since its coming into being. This licence would also enable the assessee to make use of the 'shrink wrap software' availed. In these circumstances, we hold that issue-wise, the case law of Samsung and Synopsis (supra) squarely apply in the instant case. We reiterate that in deciding the present issue, we are strictly guided by the nature of software technology availed, invoice raised specifically quoting only licence and right of usage embedded therein. The issue is decided in the Revenue's favour.
15. The CIT(A)'s next finding is that this transaction pertained to sale of 'goods'. Admittedly, the present case involves only a licence pertaining to 'shrink wrap software'. There is no material to prove any 'goods' element in the '2003 Microsoft licensing for 270 sets of MS Office, Windows and Cals'. The CIT(A)'s view does not refer neither to any statutory provision nor evidence on record.
16. The CIT(A)'s next finding is that the assessee has merely followed a cost sharing formula. In our view, this factor is also immaterial. We deem it fit to observe that cost sharing formula or any other method is only an internal arrangement. In determining 'royalty' payment, we have to refer to facts of the case vis-à-vis the statutory provision. Since the said conditions therein are satisfied, we hold that this formula in itself cannot defeat applicability of the TDS provision. Coming to the CIT(A)'s view that the assessee had merely acquired 'off-the-shelf' computer programme, we find that the case law of Samsung Electronics Co. Ltd. (supra) squarely supports the Revenue's case.
17. The last finding of the CIT(A) is that there was no right granted to utilize copyright and the assessee had merely purchased copy of the copyrighted article. We deem it fit to observe that whatsoever may be the medium or mode of acquiring the licenced right, the fact remains that the assessee has acquired a licence to use the Microsoft Office software. Its claim that it is merely a copy of the copyrighted article does not make any difference. The significance of a licence in software parlance already stands well discussed hereinabove (supra). The CIT(A)'s relevant finding is overruled.
In view of our above discussion we hold that the assessee ought to have deducted TDS for acquiring '2003 Microsoft licensing for 270 sets of MS office, Windows and Cals' in question. Thus, the assessing authority has rightly raised demand u/s 201(1) and interest u/s 201(1A) of the Act. The Revenue's corresponding grounds are accepted.
18. This leaves us with the Revenue's additional ground that since the assessee had made payment to a non-resident, it ought to have followed the procedure laid down in section 195 of the Act. Though we have allowed the Revenue's first substantive ground, we find that this additional ground does not deserve acceptance. As per case law of GE India Technology Centre P. Ltd. (supra), section 195 come into pay only when the sum paid to the non-resident contains wholly or partly sum chargeable under the provisions of the Act. Their lordships have held in very clear terms that in absence of this element, there is no question of any tax deduction at source. Accordingly, we reject this additional ground.
19. The Revenue's appeal is partly allowed.
JYOTI 

*In favour of revenue.
IT : Inclusion of expenses in taxable value of fringe benefit in case of tea grower and manufacturer was unjustified when these expenses were not allowed as deduction while computing total income
■■■
[2014] 51 taxmann.com 520 (Calcutta) 
HIGH COURT OF CALCUTTA 
Moran Tea Co. (I) Ltd.
v.
Commissioner of Income-tax, West Bengal-II*
SOUMITRA PAL AND ARINDAM SINHA, JJ. 
IT APPEAL NO. 100 OF 2012
SEPTEMBER  1, 2014 
Section 115WB of the Income-tax Act, 1961, read with rule 8 of the Income-tax Rules, 1962 - Fringe Benefits (Computation of/Tea business) - Whether inclusion of expenses in taxable value of fringe benefit in case of an assessee engaged in business of growing, manufacturing and sale of tea was unjustified when said expenses were not allowed as deduction while computing total income - Held, yes [Para 1] [In favour of assessee] 
CASE REVIEW
 
Apeejay Tea Ltd. v. CIT  [G.A. No. 3135 of 2013, dated 3-7-2014] (para 4) followed.
CASES REFERRED TO
 
Apeejay Tea Ltd. v. CIT [G.A. NO. 3135 of 2013, dated 3-7-2014] (para 3) and CIT v. Doom Dooma India Ltd. [2009] 310 ITR 392/178 Taxman 261 (SC) (para 3).
S. Das, Advocate  for the Appellant. P.K. Bhowmik and Aniket Mitra, Advocates  for the Respondent.
ORDER
 
1. The Court : This Income Tax Appeal was admitted on the following questions :
	"1.
	 
	Whether the Tribunal below committed substantial error of law in upholding the computation of the value of fringe benefit in the case of assessee engaged in the business of growing, manufacturing and sale of tea without having regard to the relevant provisions of the Income-tax Act, 1961 read with Rule 8 of the Income-tax Rules 1962.

	2.
	 
	Whether the Tribunal below committed substantial error of law in holding that there was no similarity between the provisions of Section 115WA vis-à-vis section 115-O of the Act.

	3.
	 
	Whether the Tribunal below committed substantial error of law in upholding the inclusion of expenses in the taxable value of fringe benefit in the case of an assessee engaged in the business of growing, manufacturing and sale of tea although expenses included were not allowed as deduction when computing the total income under the Act ?"


2. Heard Mr. Prabir Kumar Bhowmik, learned advocate for the respondent/revenue and Mr. Das, learned advocate for the appellant/assessee.
3. We find the questions arose out of the issue decided by the Tribunal regarding the applicability of Rule 8 in the matter of arriving at the value of fringe benefit for the purpose of tax therein. The issue has been decided in the unreported judgment delivered on 3rd July, 2014 in ITAT 165 of 2013, G.A. No. 3135 of 2013. Apeejay Tea Ltd. v. CIT in considering an illustration given by the Hon'ble Supreme Court in CIT v. Doom Dooma India Ltd. [2009] 310 ITR 392/178 Taxman 261. We set out the relevant portion of the said judgment:
"…We shall take assistance of the illustration to resolve the issue. Let us assume that the other expenses in illustration (a) amounting to Rs.300/- include Rs.100/- spent by the employer on account of fringe benefits made available to its employees. In that case, 40% of the aforesaid sum of Rs.100/- would also be includible in illustration (b). Therefore, the question posed before us has really been answered by the illustration given by the Apex Court in the aforesaid judgment. It cannot be disputed that the amount of expenditure incurred by the assessee in extending fringe benefits to its employees was not solely for the purpose of business. The expenditure incurred is both for the purpose of business and for the purpose of agriculture. The submission made by Mrs. Gutgutia that the expenditure on account of fringe benefits has already been taken into account is not correct. The net profit and loss of the business has to be arrived at after deducting all the expenses as indicated in illustration 'A' in the case of Doom Dooma (supra). Once that is done 40% of the net profit and loss has to be worked out which shall be chargeable to tax. Once this is done the expenditure on account of fringe benefits would automatically stand reduced to 40% as would appear from illustration """"in the case of Doom Dooma (supra). The revenue is interested in contending as would appear from the impugned orders that the expenditure on account of fringe benefit cannot be reduced to 40% for the purpose of computing fringe benefit tax. If that is done, the result would be that the agricultural income itself would become liable to tax, which is not permissible under sub-Section 1 of Section 10 of the Income Tax Act. The provisions contained in Chapter XII H of the Income Tax Act have to be read subject to Section 10 of the Income Tax Act.
For the aforesaid reasons, we are of the opinion that the judgment of the learned Tribunal cannot be sustained. The submissions advanced by Ms. Gutgutia naturally do not help the revenue. The judgment cited by her was with regard to the question as to whether fringe benefit tax amounts to double taxation. That question was answered by Their Lordships in the negative. Before us, the question of double taxation has not arisen for consideration.
The question formulated above is, therefore, answered in the affirmative and in favour of the assessee." 
4. Since the issue stands decided, the questions arising there from are answered as follows :
Question no.1 is in the negative and in favour of the assessee; and
Question no.3 is in the negative and in favour of the assessee.
5. So far as question no.2 is concerned, as it arises out of the reasoning given in the impugned order passed by the Tribunal on the issue decided, the same is redundant and need not be answered.
6. Therefore, the appeal is allowed.
POOJA 

*In favour of assessee.
IT : Where capital asset was property of HUF prior to 1-4-1981 and assessee acquired absolute ownership on 19-5-1998 by way of partition, assessee was entitled to calculate capital gains tax by taking Cost Inflation Index for financial year 1981-82
■■■
[2015] 57 taxmann.com 19 (Punjab & Haryana) 
HIGH COURT OF PUNJAB AND HARYANA
Deputy Commissioner of Income-tax, Circle - I, Bathinda
v.
Sushil Kumar*
AJAY KUMAR MITTAL AND FATEH DEEP SINGH, JJ. 
IT APPEAL NO. 152 OF 2014 (O & M)†
SEPTEMBER  1, 2014 
Section 48, read with sections 47 and 49, of the Income-tax Act, 1961 - Capital gains - Computaion of (Date of acquisition of asset) - Assessment year 2009-10 - Whether, where capital asset was property of HUF prior to 1-4-1981 and assessee acquired absolute ownership on 19-5-1998 after partition of said HUF property, in such circumstances, date of acquisition of property by HUF being prior to 1-4-1981 would entitle assessee to calculate capital gains tax by taking cost inflation index for financial year 1981-82, and not 1998-99 - Held, yes [Para 12] [In favour of assessee] 
FACTS
 
	■ 
	 
	The bigger HUF of the assessee owned the property before 1-4-1981.

	■ 
	 
	The full partition was made on 20-2-1995 which was accepted by the Assessing Officer on 19-2-1998. However, the assessee also got it by way of court decree on 19-5-1988.

	■ 
	 
	The Assessing Officer had himself accepted the claim of the assessee under section 49(1)(i) taking the cost of the previous owner as on 1-4-1981. However, the Assessing Officer had applied the Cost of Inflation Index for the year 1998-99 instead of 1981-82 and the assessment was completed.

	■ 
	 
	On appeal, the Commissioner (Appeals) deleted the additions made by the Assessing Officer on account of difference in Long Term Capital Gain.

	■ 
	 
	On second appeal, the Tribunal decided against the revenue.

	■ 
	 
	On appeal :


HELD
 
	■ 
	 
	The core or the primary issue that has arisen in the present appeals is when the asset becomes the property of the assessee in any one of the modes specified in section 47 after 1-4-1981 but was acquired by the previous owner prior to 1-4-1981, whether the Cost Inflation Index would be taken for the financial year 1981-82 in terms of section 48 or for the financial year 1998-99, i.e., the year in which the asset became the property of the assessee. [Para 7]

	■ 
	 
	On conjoint reading of sections 47, 48 and 49, what emerges is that where there is any distribution of capital asset on total or partial partition of a Hindu undivided family, there is no transfer and therefore, no capital gains tax under section 45 is exigible thereon. Further, the cost of acquisition in such cases would be the cost for which the previous owner of the property had acquired which shall be increased by any cost of improvement in the capital asset incurred or borne by the previous owner or the assessee as the case may be. The cost of acquisition of the asset by the Hindu undivided family augmented by the costs of improvement made by it to the asset will be taken as the cost of its acquisition in the hands of the assessee. Once the cost of acquisition of the previous owner is taken as the cost of acquisition of the assessee, necessarily, the fiction is to be carried to its logical conclusion. In such a situation, by deeming fiction, the assessee shall for all intents and purposes be deemed to be the owner of the capital asset on the date when the previous owner had the title to it for the purposes of computation of capital gains under section 45 read with sections 47, 48 and 49. [Para 11]

	■ 
	 
	Adverting to the factual matrix herein, the capital asset was the property of the Hindu undivided family prior to 1-4-1981. The assessee acquired absolute ownership by way of Civil Court decree on 19-5-1998 after partition of the Hindu Undivided Family property. In such circumstances, the date of acquisition of the property by the Hindu Undivided Family being prior to 1-4-1981 would entitle the assessee to calculate capital gains tax by taking the Cost Inflation Index for the financial year 1981-82 in terms of section 48 and not for the financial year 1998-99 as had been done by the Assessing Officer. [Para 12]


Gaurav Singh Hooda , Adv.  for the Appellant. 
ORDER
 
Ajay Kumar Mittal, J. - This order shall dispose of ITA Nos.152 and 153 of 2014 as according to the learned counsel for the appellant, the facts and the issue involved in both the appeals are similar. However, the facts are being extracted from ITA No. 152 of 2014.
2. ITA No. 152 of 2014 has been preferred by the revenue under section 260A of the Income Tax Act, 1961 (in short, "the Act") against the order dated 19.8.2013, Annexure A.3 passed by the Income Tax Appellate Tribunal, Amritsar Bench Amritsar (in short, "the Tribunal") in ITA No.86 (Asr)/2013 and CO. No.09(Asr)/2013 for the assessment year 2009-10, claiming following substantial questions of law:—
	"(i)
	 
	Whether on the facts and circumstances of the case, the first year in which the asset was held by the respondent/assessee as appearing in the explanation to section 48 (mode of computation) of the Income Tax Act, 1961, should be the year in which the final partition of the HUF was actually effected and decreed by the District Court on 19.5.1998 or whether it can be construed to be earlier than 1.4.1981.

	(ii)
	 
	Whether in facts and circumstances of the case, the impugned orders of the Appeal Court's at Annexure A 2 and A. 3 are legally sustainable in the eyes of law."


3. A few facts relevant for the decision of the controversy involved as narrated in ITA No. 152 of 2014 may be noticed. The respondent-assessee filed his return for the assessment year 2009-10 at an income of Rs. 46,11,493/- including Long Term Capital Gain (LTCG) of Rs. 35,53,500/-. The assessment was completed under Section 143(3) of the Act at an income of Rs. 11,38,960/- plus LTCG of Rs. 1,11,48,931/- respectively. The respondent became the owner of two properties namely a hotel and a plot on 19.5.1998 in pursuance of the Hindu Undivided Family partition vide order of the then Additional District Judge, Bathinda. Accordingly, the indexed cost of inflation had to be taken by taking the Cost Inflation Index for the year 1998-99 and not for the year 1981-82. Accordingly, notice under section 143(2) of the Act was issued to the assessee on 30.9.2010. Subsequently, notice under section 142(1) was issued to the assessee on 18.10.2010 calling for books of account, bill and vouchers and final statements. In response to the notice, the representative of the assessee appeared and produced the relevant documents. Vide order dated 16.9.2011, Annexure A.1, the assessment was completed at total income of XI 1,38,960/- and LTCG of Rs. 1,11,48,931/-. Aggrieved by the order, the assessee filed appeal before the Commissioner of Income Tax (appeals) [CIT(A)]. Vide order dated 27.11.2012,Annexure A.2, the CIT(A) allowed the appeal and deleted the additions made by the Assessing officer on account of difference in LTCG i.e. ` 75,95,431/-. Dissatisfied with the order, the revenue filed appeal before the Tribunal and assessee preferred Cross Objection. Vide order dated 19.8.2013, Annexure A.3, the Tribunal dismissed the appeal and the Cross Objection. Hence the instant appeals by the revenue.
4. We have heard learned counsel for the appellant and perused the record.
5. It was urged on behalf of learned counsel for the appellant revenue that the property in dispute was finally partitioned by virtue of decree of the District Court on 19.5.1998 and therefore, for purposes of cost of indexation, the date of acquisition by the assessee would be 19.5.1998 and not 1.4.1981.
6. We do not find any substance in the aforesaid submission.
7. The core or the primary issue that has arisen in the present appeals is when the asset becomes the property of the assessee in any one of the modes specified in Section 47 after 1.4.1981 but was acquired by the previous owner prior to 1.4.1981, whether the Cost Inflation Index would be taken for the financial year 1981-82 in terms of Section 48 of the Act or for the financial year 1998-99, i.e., the year in which the asset became the property of the assessee.
8. Section 47 of the Act stipulates that the transactions of the nature specified therein are not regarded as transfer and the provisions of Section 45 would not apply to them. The relevant portion of Section 47 reads thus:—
"47. Nothing contained in section 45 shall apply to the following transfers : -
	(i)
	 
	any distribution of capital assets on the total or partial partition of a Hindu undivided family;

	
	(ii) **
	**
	**



	
	**
	**
	**"


Clause (i) of this sub section deals with a case where the capital asset which the assessee has sold has come to him on the distribution of the assets of a Hindu undivided family on its total or partial partition. Under Section 47(i), no capital gains is attracted where a Hindu undivided family disrupts and its assets are distributed among its members.
9. The 'mode of computation' of capital gains has been specified under Section 48 of the Act. The provision which is relevant for the purposes of present appeal is in the following terms:—
'48. The income chargeable under the head "Capital gains" shall be computed, by deducting from the full value of the consideration-received or accruing as a result of the transfer of the capital asset the following amounts, namely :—
	(i)
	 
	expenditure incurred wholly and exclusively in connection with such transfer;

	(ii)
	 
	the cost of acquisition of the asset and the cost of any improvement-thereto:

	
	Provided **
	**
	**


Provided further that where long-term capital gain arises from the transfer of a long-term capital asset, other than capital gain arising to a non-resident from the transfer of shares in, or debentures of, an Indian company referred to in the first proviso, the provisions of clause (ii) shall have effect as if for the words "cost of acquisition" and "cost of any improvement", the words "indexed cost of acquisition" and "indexed cost of any improvement" had respectively been substituted:
	
	**
	**
	**


Explanation. - For the purposes of this section, -
	
	(i) and (ii) **
	**
	**



	(iii)
	 
	"indexed cost of acquisition" means an amount which bears to the cost of acquisition the same proportion as Cost Inflation Index for the year in which the asset is transferred bears to the Cost Inflation Index for the first year in which the asset was held by the assessee or for the year beginning on the 1st day of April, 1981, whichever is later;

	(iv)
	 
	"indexed cost of any improvement" means an amount which bears to the cost of improvement the same proportion as Cost Inflation Index for the year in which the asset is transferred bears to the Cost Inflation Index for the year in which the improvement to the asset took place;

	(v)
	 
	"Cost Inflation Index", in relation to a previous year, means such Index as the Central Government may, having regard to seventy-five per cent of average rise in the Consumer Price Index for urban non-manual employees for the immediately preceding previous year to such previous year, by notification in the Official Gazette, specify, in this behalf.'


10. Under Section 49 of the Act, the events have been enumerated where the cost of acquisition of an asset shall be deemed to be the cost for which the previous owner of the property had acquired it which shall be increased by the cost of improvement of the assets incurred or borne by the previous owner or the assessee. The relevant portion is as under:—
"49.(1) Where the capital asset became the property of the assessee —
	(i)
	 
	on any distribution of assets on the total or partial partition of a Hindu undivided family;

	(ii)
	 
	under a gift or will;

	(iii)
	 
		(a)
	 
	by succession, inheritance or devolution, or

	
	 
	(b) on any distribution of assets on the dissolution of a firm, body of individuals, or other association of persons, where such dissolution had taken place at any time before the 1st day of April, 1987, or

	
	 
	(c) on any distribution of assets on the liquidation of a company, or

	
	 
	(d) under a transfer to a revocable or an irrevocable trust, or

	
	 
	(e) under any such transfer as is referred to in clause (iv) or clause (v) or clause (vi) or clause (via)or clause (viaa)or clause (vica) or clause (vicb) of section 47;




	(iv)
	 
	such assessee being a Hindu undivided family, by the mode referred to in sub-section (2) of section 64 at any time after the 31st day of December, 1969,


the cost of acquisition of the asset shall be deemed to be the cost for which the previous owner of the property acquired it, as increased by the cost of any improvement of the assets incurred or borne by the previous owner or the assessee, as the case may be.
Explanation. - In this sub-section the expression "previous owner of the property" in relation to any capital asset owned by an assessee means the last previous owner of the capital asset who acquired it by a mode of acquisition other than that referred to in clause (i) or clause (ii) or clause (iii) or clause (iv) of this sub-section.
	
	**
	**
	**"


11. On conjoint reading of sections 47, 48 and 49, what emerges is that where there is any distribution of capital asset on total or partial partition of a Hindu undivided family, there is no transfer and therefore, no capital gains tax under section 45 of the Act is exigible thereon. Further, the cost of acquisition in such cases would be the cost for which the previous owner of the property had acquired which shall be increased by any cost of improvement in the capital asset incurred or borne by the previous owner or the assessee as the case may be. The cost of acquisition of the asset by the Hindu undivided family augmented by the costs of improvement made by it to the asset will be taken as the cost of its acquisition in the hands of the assessee. Once the cost of acquisition of the previous owner is taken as the cost of acquisition of the assessee, necessarily, the fiction is to be carried to its logical conclusion. In such a situation, by deeming fiction, the assessee shall for all intents and purposes be deemed to be the owner of the capital asset on the date when the previous owner had the title to it for the purposes of computation of capital gains under section 45 read with sections 47, 48 and 49 of the Act. For calculating the quantum of capital gains, in clause (ii) of Section 48 of the Act, for the words "cost of acquisition" and "cost of any improvement", the words "Indexed cost of acquisition" and "Indexed cost of improvement" respectively had been substituted. Thus, the indexed cost of acquisition of such capital asset shall be computed by taking the Cost Inflation Index of the year in which the previous owner first held the asset.
12. Adverting to the factual matrix herein, the capital asset was the property of the Hindu undivided family prior to 1.4.1981. The assessee acquired absolute ownership by way of Civil Court decree on 19.5.1998 after partition of the Hindu Undivided Family property. In such circumstances, the date of acquisition of the property by the Hindu Undivided Family being prior to 1.4.1981 would entitle the assessee to calculate capital gains tax by taking the Cost Inflation Index for the financial year 1981-82 in terms of section 48 of the Act and not for the financial year 1998-99 as had been done by the Assessing Officer.
13. The Tribunal while repelling the contention of the revenue had noticed as under:—
'The second issue relates to the addition of Rs. 75,95,431/- on account of Long Term Capital Gains on the sale of Hotel and plot of land for ` 1,41,75,000/- during the previous year relevant to the assessment year 2009-10. It is a fact that the bigger HUF of the respondent/assessee owns the property before 01.04.1981 which is clear from the various partial partitions made by the bigger HUF on 30.01.1964, 05.02.1964 and 12.04.1971 which were duly accepted by the department u/s 171 (3) on 14.01.1966, 12.04.1971 and 21.12.1974 respectively. The full partition was made on 20.02.1995 which was accepted by the A.O. on 19.02.1998. However, the respondent/ assessee also got it made Rule of Court of Law from Additional District Judge on 19.05.1988. The A.O. has himself accepted the claim of the respondent/assessee u/s 49(1) (i) of the Act taking the cost of the previous owner as on 01.04.1981. However, the A.O. has applied the Cost of Inflation Index for the year 1998-99 instead of 1981-82. The respondent/ assessee has pointed out that this very A.O. has accepted the cost of Inflation Index of 1981-82 instead of 1998-99 in the case of other co-owners who have sold the property during the previous year relevant to the assessment year 2009-10. The A.O. could not give a satisfactory reply in his Remand Report dated 29.10.2012 filed during the course of appellate proceedings. There should be consistency in the application of law while dealing with the various assesses placed similarly. The respondent/ assessee heavily relied on the judgment of Hon'ble jurisdictional High Court reported at Jaswant Rai v. CWT  (107 ITR 477) in which it was held if a valuation is subject to low rate of taxation in one co-owner then it would look highly improper to burden a similarly situated co-sharer with a higher rate of tax. If such an action on the part of the A.O. is sanctioned it would clearly militate against the principle of equalities of law enriched in Article 14 of the Constitution of India. This judgment of the Hon'ble Jurisdictional High Court is clearly applicable to the facts of the case and the learned A.O. erred in making discrimination in applying the Cost of Inflation Index of 1998- 99 in the case of respondent/ assessee whereas he applied the Cost of Inflation Index of 1981-82 in the case of other co-owners. Even on merits, the case of the respondent/ assessee is liable to be accepted which is based on the interpretation of section 49(1) (i) and its Explanation and definition of Short Term Capital Asset in section 2(42A) and its Explanation 1(i)(b) read with section 48 with Explanation (iii) which are reproduced below:—
Section 49 (1)(i):- Where the capital asset became the property of the respondent/ assessee:—
	(i)
	 
	On any distribution of assets on the total or partial partition of a HUF, the cost of acquisition of the asset shall be deemed to be the cost for which the previous owner of the property acquired it, as increased by the cost of any improvement of the assets incurred or borne by the previous owner or the respondent/ assessee, as the case may be.


Explanation:
In this sub-section the expression "previous owner of the property" in relation to any capital asset owned by the respondent/ assessee means the last previous owner of the capital asset who acquired means the last previous owner of the capital asset who acquired it by a mode of acquisition other than that referred to in clause (i) or clause (ii) or clause (iii) or clause (iv) of this sub-section
Explanation 1 (i)(b) to section 2(42A) defining "Short Term Capital Asset":—
"Short term Capital Asset" means a capital asset held by an respondent/ assessee for not more than 36 months immediately preceding the date of transfer.
Explanation 1(i)(b):- in the case of a capital asset which becomes the property of the respondent/assessee in the circumstances mentioned in sub-section (1) of section 49, there shall be included the period for which the asset was held by the previous owner referred to in the said section."
Explanation (iii) to Section 48:—
Indexed cost of acquisition means an amount which bears to the cost of acquisition the same proportion as the Cost Inflation Index for the year in which the asset is transferred bears to the Cost inflation Index for the first year in which the asset was held by the respondent/ assessee or for the year beginning on the 1st day of April, 1981, whichever is later. The issue is directly covered by the latest Special Bench decision of Mumbai Bench in the case of DCIT v. Manjula J Shah 318 ITR (AT) 417 where in it was held as under:—
"We are of the view that for the purpose of computing long term capital gains arising from the transfer of a capital asset which had become the property of the respondent/ assessee under gift, the first year in which the capital asset was held by the respondent/ assessee has to be determined to work out the indexed cost of acquisition envisaged in Explanation (iii) to section 48 after taking into account the period for which the said capital asset was held by the previous owner. In that view of the matter, we hold that the indexed cost of acquisition of such capital asset has to be computed with reference, to the year in which the previous owner first held the asset."
It is further mentioned that this judgment of Special Bench of I.T.A.T. Mumbai Bench has since been approved by the Hon'ble Bombay High Court on 11.10.2011 and the same has since been reported at CIT v. Manjula J Shah 249 CTR 270. This view of the Bombay High Court has been followed by the Hon'ble Delhi High Court in the case of Arun Shungloo Trust v. CIT  reported at 249 CTR 294 while interpreting the section 49(i)(ii) read with section 2(42A) and Explanation (iii) to section 48 of the Act.......'
14. The findings recorded by the Tribunal have not been shown to be illegal or perverse in any manner. Consequently, no substantial question of law arises. The appeals stand dismissed. Since the appeal bearing ITA No.152 of 2014 has been dismissed on merits, no order is required to be passed on the application for condonation of delay which is left open.
RANJAN 

*In favour of assessee.
†Arising out of order of ITAT in IT Appeal No. 86 (Asr.)/2013 and C.O. 09/(Asr.)/2013, dated 19-8-2013. 
IT: Excess of gold jewellery found during search would be treated as unexplained investment in absence of any explanation offered by assessee, that status of family and custom and practices of community required holding of such jewellery 
■■■
[2014] 51 taxmann.com 16 (Madras) 
HIGH COURT OF MADRAS
V.G.P. Ravidas
v.
Assistant Commissioner of Income-tax, Central Circle- IV(3), Chennai*
R. SUDHAKAR AND G. M. AKBAR ALI, JJ. 
T. C. (A.) NOS. 387 & 388 OF 2014†
SEPTEMBER  1, 2014 
Section 69 of the Income-tax Act, 1961 - Unexplained investment (Jewellery) - Assessment year 2009-10 - Assessing Officer made addition by treating excess jewellery found during search as unexplained investment - Assessees relied upon Board Instruction No. 1916 [F.No. 286/63/93-IT (INV.II)], dated 11-5-1994 for deletion of addition - Whether clause (iii) of Board Instruction, dated 11-5-1994 which enables Assessing Officer to exclude a larger quantity of jewellery and ornaments from seizure, will be applicable only if there are circumstances to come to conclusion that status of family and custom and practices of the community require holding of such jewellery - Held, yes - Whether since assessees had not offered any such explanation, Board Circular was not applicable and excess jewellery was rightly included as unexplained investment - Held, yes [Paras 9 & 10][In favour of revenue] 
Circular and Notifications : Board Instruction No. 1916, dated 11-5-1994
FACTS
 
	■ 
	 
	The Assessing Officer made addition to assessees' income by treating excess gold jewellery found during search as unexplained investment in jewellery. 

	■ 
	 
	On appeal, the Commissioner (Appeals) confirmed the order passed by the Assessing Officer.

	■ 
	 
	On second appeal, the Tribunal also confirmed the order passed by the Commissioner (Appeals). 

	■ 
	 
	On appeal to the High Court:


HELD
 
	■ 
	 
	The Board Instruction No. 1916 [F. No. 286/63/93-IT (INV.II)] does not make allowance in calculation of unexplained jewellery and it only states that in the case of a person not assessed to wealth-tax, gold jewellery and ornaments to the extent of 500 gms. per married lady, 250 gms. per unmarried lady and 100 gms. per male member of the family, need not be seized, whereas, in the case of a wealth-tax assessee, gold jewellery and ornaments found in excess of the gross weight declared in the wealth-tax return can be seized, which is the fact in the instant case. [Para 8]

	■ 
	 
	No doubt, clause (iii) of the Board Instruction, dated 11-5-1994 provides that the authorised officer may, having regard to the status of the family and the custom and practices of the community to which the family belongs and other circumstances of the case, decide to exclude a larger quantity of jewellery and ornaments from seizure. However, this is only an enabling provision and will be applicable if there are circumstances to come to the conclusion that the status of the family and custom and practices of the community require holding of such jewellery. In this case, the assessees have not given any such explanation either before the original authority or the first appellate authority or the Tribunal. The Board Instruction is of no avail to the assessees, except to the extent that the assessee-families consist of large number of members and, therefore, there is an element of justification for the excess jewellery in hand. [Para 9]

	■ 
	 
	The Board Instruction, dated 11-5-1994 stipulates the circumstances under which excess gold jewellery or ornaments could be seized and where it need not be seized. It does not state that it should not be treated as unexplained investment in jewellery. In this case, the original authority has correctly included the excess jewellery other than what has been found in the wealth-tax assessment as unexplained investment in jewellery and demanded tax and penalty. There is no error in such order passed by the Assessing Officer, which was confirmed by the Commissioner (Appeals) and the Tribunal. [Para 10]

	■ 
	 
	For the foregoing reasons, there is no justification to interfere with the order of the Tribunal. [Para 11]

	■ 
	 
	However, in case the assessees' claim that in view of the status of the family; the custom and practices of the community to which the family belongs; and the family size there is excess jewellery, the holding of such excess jewellery could be treated as bona fide holding by the family, the department shall consider the same before initiation of prosecution proceedings, if any, and grant benefit to the assessees on this score alone. [Para 12]


S. Sridhar  for the Appellant. T.R. Senthil Kumar, Senior Standing Counsel  for the Respondent.
JUDGMENT 
 
R. Sudhakar, J. - These appeals are filed by the assessees challenging the common order of the Income Tax Appellate Tribunal Chennai 'D' Bench, dated 31.12.2013 made in ITA No.48/Mds/2013 and ITA.No.49/Mds/2013 respectively for the assessment year 2009-2010, raising the following substantial questions of law:
	"(1)
	 
	Whether the Tribunal is correct in law in not considering the validity of the search assessment framed even after the repeated submission of lack of seized materials indicating as well as justifying the quantification of the excess jewellery by the search party as well as by the respondent in the assessment framed in consequence to the said search?

	(2)
	 
	Whether the Tribunal is correct in law in sustaining the addition of the value of excess jewellery quantified as unexplained investment presumably in terms of Section 69 of the Act even though there was no indication in the assessment order passed by the respondent on the method of such quantification for making the assessment?

	(3)
	 
	Whether the Tribunal is correct in law in not considering the binding nature of the Circular issued by the Board dated 11.5.1994 on the respondent and further not considering the binding nature of the decisions cited before them explaining the scope of the said circular in order to consider the source for the disputed excess jewellery on the facts and in the circumstances of the case?"


2.1 The brief facts of the case are as under: The assessees filed their original return of income for the assessment year 2009-2010 on 30.9.2009. The Assessing Officer, after conducting search in terms of Section 132 of the Income Tax Act (for brevity, "the Act"), reopened the assessment after issuing notice under Section 153A of the Act and such reassessment was completed under Section 143(3) of the Act on 29.12.2010. The Assessing Officer, while completing the assessments, found excess gold jewellery of 242.200 Grams and 331.700 Grams and seized it from the assessees respectively and such excess gold jewellery seized was treated as unexplained investment in jewellery.
2.2 Impugning the said assessment orders, the assessees preferred appeals before the Commissioner of Income Tax (Appeals), who confirmed the order passed by the Assessing Officer and held that the assessees have not submitted any explanation either before the Assessing Officer or before him as to why the excess jewellery found in the course of search should not be treated as unexplained income. The Commissioner of Income Tax (Appeals) categorically held that such excess jewellery was determined only after accounting for all jewellery for which explanation has been offered by the assessees and accepted by the Department and, therefore, the assessment orders warrant no interference.
2.3 Challenging the orders passed by the Commissioner of Income Tax (Appeals), the assessees appealed to the Tribunal, which confirmed the orders passed by the Commissioner of Income Tax (Appeals).
2.4 Aggrieved by the said order, the present appeals are filed raising the substantial questions of law, referred supra.
3. The short question that arises for consideration is whether the assessees in both the cases are entitled to plead that the quantum of excess gold jewellery seized does not warrant inclusion in the income of the assessees as unexplained investment in the light of the Board Instruction No.1916 [F.No.286/63/93-IT (INV.II)], dated 11.5.1994.
4. In fact, the above said plea was taken by the assessees before the Commissioner of Income Tax (Appeals) as well as the Tribunal did not find favour with the said authorities.
5. For better appreciation of the issue involved in these cases, it would be appropriate to refer to the Board Instruction No.1916 [F.No.286/63/93-IT (INV.II)], dated 11.5.1994, which reads as under:
"Instruction No.1916 [F.No.286/63/93-IT (INV.II)]
	
	Guidelines for seizure of jewellery and ornaments in course of search
	11.5.1994


SEARCH & SEIZURE
SECTIONS 132,
Instances of seizure of jewellery of small quantity in course of operations under s.132 have come to the notice of the Board. The question of a common approach to situations where search parties come across items of jewellery, has been examined by the Board and following guidelines are issued for strict compliance—
	(i)
	 
	In the case of a wealth-tax assessee, gold jewellery and ornaments found in excess of the gross weight declared in the wealth-tax return only need be seized. 

	(ii)
	 
	In the case of a person not assessed to wealth-tax, gold jewellery and ornaments to the extent of 500 gms per married lady, 250 gms per unmarried lady and 100 gms per male member of the family, need not be seized. 

	(iii)
	 
	The authorised officer may, having regard to the status of the family and the custom and practices of the community to which the family belongs and other circumstances of the case, decide to exclude a larger quantity of jewellery and ornaments from seizure. This should be reported to the Director of Income-Tax/Commissioner authorising the search at the time of furnishing the search report. 

	(iv)
	 
	In all cases, a detailed inventory of the jewellery and ornaments found must be prepared to be used for assessment purposes."


6. The plea of the assessees is that considering the number of family members [{T.C.(A) No.387 of 2014 - 2 Sons, 1 Daughter and his spouse} and {T.C.(A) No.388 of 2014 - Spouse and children}], the social status of the assesses and the custom and practices of the community to which the family belongs, the jewellery ought not to have been seized by the Department.
7. In the assessment orders, it was held that there is excess gold jewellery in respect of each assessee and that has been assessed to tax as unexplained investment in jewellery. However, we find that there are no detailed reasons given by the Original Authority for assessing the excess gold jewellery as unexplained investment.
8. The Commissioner of Income Tax (Appeals) as well as the Tribunal came to hold that since there was no explanation offered by the assessees before the Assessing Officer or Commissioner of Income Tax (Appeals) or Tribunal, their mere placing reliance on the Board Instruction No. 1916 [F.No.286/63/93-IT (INV.II)], dated 11.5.1994 will be no avail. In fact, the Commissioner of Income Tax (Appeals) has correctly held that the Board Instruction does not make allowance in calculation of unexplained jewellery and it only states that in the case of a person not assessed to wealth tax, gold jewellery and ornaments to the extent of 500 gms per married lady, 250 gms per unmarried lady and 100 gms per male member of the family, need not be seized. Whereas, in the case of a wealth-tax assessee, gold jewellery and ornaments found in excess of the gross weight declared in the wealth-tax return can be seized, which is the fact in the present case.
9. No doubt, Clause (iii) of the Board Instruction dated 11.5.1994 provides that the authorised officer may, having regard to the status of the family and the custom and practices of the community to which the family belongs and other circumstances of the case, decide to exclude a larger quantity of jewellery and ornaments from seizure. We find that this is only an enabling provision and will be applicable if there are circumstances to come to the conclusion that the status of the family and custom and practices of the community require holding of such jewellery. In this case, the assssees have not given any such explanation either before the Original Authority or the First Appellate Authority or the Tribunal. We find the Board Instruction is of no avail to the assesses, except to the extent that the assessees families consist of large number of members and, therefore, there is an element of justification for the excess jewellery in hand.
10. The Board Instruction dated 11.5.1994 stipulates the circumstances under which excess gold jewellery or ornaments could be seized and where it need not be seized. It does not state that it should not be treated as unexplained investment in jewellery. In this case, the Original Authority has correctly included the excess jewellery other than what has been found in the wealth tax assessment as unexplained investment in jewellery and demanded tax and penalty. We find no error in such order passed by the Assessing Officer, which was confirmed by the Commissioner of Income Tax (Appeals) and Tribunal. In fact, in paragraph (6) of the order of the Tribunal, it is held as under:
"6. On going through the order of the Commissioner of Income Tax (Appeals), we find that the assessee has not offered any explanation either before the Assessing Officer or the Commissioner of Income Tax (Appeals) for excess jewellery found in the course of search as to whey it should not be treated as unexplained income. The Commissioner of Income Tax (Appeals) also observed that excess jewellery is arrived only after accounting for all jewellery for which explanation has been offered and accepted. In the circumstances, we do not find any infirmity in the orders passed by the Commissioner of Income Tax (Appeals) in confirming the assessments made by the Assessing Officer."
11. For the foregoing reasons, we find that there no justification to interfere with the order of the Tribunal and in our considered opinion, on the facts and circumstances of the case, no substantial question of law arises for consideration in these appeals.
12. However, considering the earnest plea made by Mr.S.Sridhar, learned counsel for the assesses that in view of the penalty proceedings there is a likelihood of initiation of prosecution, we observe that in case the assessees claim that in view of the the status of the family; the custom and practices of the community to which the family belongs; and the family size there is excess jewellery, the holding of such excess jewellery could be treated as bona fide holding by the family. If such a plea is made the assessees, the Department shall consider the same before initiation of prosecution proceedings, if any, and grant benefit to the assessees on this score alone.
In the result, these appeals are disposed of with the above observation. No costs.
VARSHA 

*In favour of revenue.
†Arising out of order of ITAT in IT Appeal Nos. 48 & 49 (Mds.) of 2013, dated 31-12-2013.
IT : Where in respect of agreement entered into by assessee with IRCON for turnkey construction of M.G.R. rail system, TDS was deducted and deposited with Government well in time in respect of payments made to various sub-contractors, impugned order levying interest under section 201(1A) was to be set aside
■■■
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Section 201 of the Income-tax Act, 1961 - Deduction of tax at source - Consequence of failure to deduct or pay (Applicability of) - Assessment year 1989-90 - Assessee entered into an agreement with IRCON for turnkey construction of M.G.R. Rail system for coal transportation - Assessee has made the various payments, partly for job work and partly for purchase of materials - Payment made by assessee were adjusted against expenses incurred by IRCON - In course of assessment, AO found that IRCON got work done from contractors, who were treated as sub-contractors and TDS was deducted before making payment of sub-contractors - After receiving TDS, the excess amount was refunded to assessee but A.O. levied interest under section 201(1A) - Tribunal confirmed order of Assessing Officer - Whether since TDS was deposited with Government well in time and after making adjustment excess amount was refunded to assessee, in such a case, there was no question of charging interest under section 201(1A) - Held, yes - Whether, therefore, impugned addition was to be set aside - Held, yes [Para 5] [In favour of assessee]
FACTS
 
	■
	 
	During the assessment year under consideration, the assessee state Electricity Board entered into an agreement with Indian Railway Construction Company Ltd. IRCON for turnkey construction of M.G.R. Rail system for coal transportation in respect of thermal power project.

	■
	 
	The assessee made the various payments, partly for job work and partly for purchase of materials. The payments were adjusted against the expenses incurred by IRCON. The Assessing Officer, found that IRCON got the work done from the contractors, who were treated as sub-contractors and TDS was deducted by the IRCON before making the payment to the sub-contractors. After receiving the TDS, the excess amount was refunded to the assessee, but the Assessing Officer levied the interest under section 201(1A).

	■
	 
	The order passed by Assessing Officer was confirmed by both the appellate authorities.

	■
	 
	On appeal:


HELD
 
	■
	 
	From the record, it appears that the TDS was received by the Government well in time. After adjusting, the excess amount was already refunded to the assessee. So, there was no loss to the exchequer. The TDS was deposited well in time. When it is so, then there was no question to charge the interest. Hence, the impugned orders passed by the authorities below are set aside and the claim of assessee is allowed. [Para 5]


CASE REVIEW
 
CIT v. Adidas India Marketing (P.) Ltd. [2006] 157 Taxman 519 (Delhi) (para 5)  followed.
CASES REFERRED TO
 
CIT v. Adidas India Marketing (P.) Ltd. [2007] 288 ITR 379/[2006] 157 Taxman 519 (Delhi) (para 5).
Amit Shukla, R.S. Agarwal and S.K. Garg for the Appellant. R.K. Upadhya for the Respondent.
ORDER 
 
1. The present appeal is filed by the assessee under Section 260A of the Income Tax Act, 1961, against the impugned order dated 27.07.2000 passed by Income Tax Appellate Tribunal, Allahabad in I.T.A. No. 2495/Alld/1992 for the assessment year 1989-90.
2. On 27.03.2003, a co-ordinate Bench has admitted the appeal on the following substantial question of law :
"Whether on the facts and circumstances of the case, particularly that the assessee neither collected TDS from IRCON Ltd. nor was held to be liable to collect TDS from them (IRCON) the ITAT was correct in holding that the assessee was liable for payment of interest under Section 201(1A) of the Act ?"
The brief facts of the case are that during the assessment year under consideration, the assessee has entered into an agreement with M/s. Indian Railway Construction Company Limited for Turnkey Construction of M.G.R. Rail system for coal transportation at Annpara Thermal Power Project.
3. The assessee has made the various payments, partly for job work and partly for purchase of materials. The payments were adjusted against the expenses incurred by Indian Railway Construction Company Limited. It was found by the A.O. that the Indian Railway Construction Company Limited got the work done from the contractors, who were treated as sub-contractors and TDS was deducted by the Railways before making the payment of the sub-contractors. After receiving the TDS, the excess amount was refunded to the appellant, but the A.O. has levied the interest of Rs. 35,640/- for the assessment year under consideration, under Section 201(1A) of the Act. The same was confirmed by both the appellate authorities. Being aggrieved, the assessee has filed the present appeal.
4. Having heard both the parties at length and perused of the material available on record.
5. It may be mentioned that in the case of CIT v. Adidas India Marketing (P.) Ltd. [2007] 288 ITR 379/[2006] 157 Taxman 519 (Delhi), it was observed that :
'There is no justification for the Revenue to seek to levy interest for any period after the date on which the tax is actually paid. This is clear from a plain reading of Section 201(1A). The period for which interest can be claimed under Section 201(1A) is "from the date on which such tax was deductible to the date on which such tax is actually paid". Consequently no interest beyond the date of actual payment of the tax can be claimed by the Department. This section does not state that the tax should have been paid by the assesseee alone. The tax may actually be paid by the assessee or the deductee. What is of relevance is the actual payment of the tax.'
From the record, it appears that the TDS was received by the Government well in time. After adjusting, the excess amount was already refunded to the assessee. So, there was no loss to the exchequer. The TDS was deposited well in time. When it is so, then there was no question to charge the interest. Hence, we set aside all the impugned orders passed by the authorities below and allow the claim of assessee. The assessee will get the relief accordingly.
6. We, accordingly answer the substantial question of law in favour of the assessee and against the Department.
7. In the result, appeal filed by the assessee is allowed.
■■ 

*In favour of assessee.

