Assessment of Association of Persons or’ Body of Individuals
	Association of persons’ has not been defined in the Income-tax Act. Supreme Court has defined it as:
“Association of persons” means an association in which two or more persons join in for a common purpose or common action to produce income, profits or gains.

Note  1:  An association of persons may consist of non-individuals (Companies, firms joint families)
Note 2: In order to acquire the status of an association of persons, the persons must join in a common purpose or action and the object of the association must be to produce income. It is not enough that the persons receive the income jointly.

	Formation
	For the formation of an AOP the association need not necessarily be on the basis of a contract, consent and understanding may be presumed 

                     However, co-owners, co-heirs or co-legatees do not constitute an AOP in respect of the income of the joint or common asset by reason only of their jural relationship. But if they write themselves with the objective of earning income they constitute an AOP for assessment purposes. 
 
                      Section 26 of the Income-tax Act provides that where property consisting of building or buildings and lands appurtenant thereto is owned by two or more persons in definite and ascertainable shares, such persons shall not, in respect of such property be assessed as an AOP, but on their respective share of income there from.

                      In order to constitute an association of persons, there must be joining together in a common purpose or in a common action, the object of which is to produce income, profits and gains. 

[bookmark: _GoBack]Example : If 2 or more heirs succeed to the shares in a company / government / deposits the dividend or interest arising therefrom would accrue to the heirs together. But in such a case there would have been no act of management done by heirs in receiving the dividend / interest. The mere keeping of the shares or securities or deposits by the heirs in their joint names & receipt by them jointly do not constitute AOP / BOI. Unless the association so called have done some act or performed some operations together, which have helped to produce the income in question. 

	
	




AOP vs BOI 
	Though a body of individuals is not identical with an association of persons, they have some similarities. An association of persons may consist of non-individuals also but a body of individuals has to consist only of human beings. The word ‘body’ would require an association for some common purpose or for a common cause or there must be unity under some common tie or occupation. A mere collection of individuals without a common tie or common aid cannot be taken to be a body of individuals failing under Section 2(31) of the Income-tax Act, 1961.

	
	


Do not Include
	AOP / BOI does not include :
1- A company
2- A co operative society
3- A society registered under the Societies Registration Act, 1860
4- Private trust 
5- Charitable Trust
6- Oral Trust
Notes : 
1- Co operative Societies :- It is BOI but separate rates are given under Finance Act.
2- Registered Society : Tax rates are of Individuals.
3- Private Trust : Sec 160 / 161/164
4- Charitable Trust : Sec 11 to 13
5- Oral Trust : Sec 164A
 

	Tax Liability of Association of Persons

	
	1- Interest paid by the AOP to a member will not be allowed as a deduction from the income of the Association of Persons [Section 40(ba)].

2- Any salary, bonus, commission or remuneration (by whatever name called) paid by the AOP to a member will not be allowed as a deduction. Section 167B makes the following provisions as regards the incidence of charge of tax on the association of persons.

	
	


Explanations to Sec 40(ba)
	In cases where interest is paid by the AOP to any member, who has also paid interest to the AOP, the net amount of interest that will be disallowed is the amount of interest paid by the AOP to the member less the amount of interest paid to the AOP by the member .

In cases where an individual is a member of an AOP in a representative capacity, any interest paid by the AOP to such individual or by such individual to the AOP, otherwise than in a representative capacity will not be disallowed.

In the cases of interest paid by AOP to such individual or by such individual to the AOP in a representative capacity any interest paid by the AOP to the person represented by such person or vice versa, will not be allowed under Section 40(ba).

Where an individual is a member of the AOP otherwise than as member in a representative capacity, any interest paid by the AOP to such individual will not be disallowed if the interest is received by him on behalf of any other person.


	Important Note: 
	1- Salary or other remuneration paid to member is not deductible even if it is a case of actual services rendered by him.
2- Commission paid by an AOP / BOI to proprietorship business of one of its member is not allowed.
3- Case : Where the assessee firm doing cotton pressing business, pressed cotton for its member and allowed rebate to them on pressing charges as per its normal business practice, it was held that the rebate so allowed was not commission and not hit by sec 40.

	
	Sec 167B

	When Individual shares of its members are unknown
	When Individual shares of its members are known

	No member is assessable at a rate higher than MMR
	One or more members are assessable at a rate higher than MMR
	No member is assessable at a rate higher than MMR.

	No member has total income exceeding the amount not chargeable to tax
	One or more members have total income exceeding the amount not chargeable to tax

	Individual Tax Rates
	MMR



	One or more members are assessable at a rate higher than MMR.


	Rate of Tax : MMR
	Such higher Rate
	
	To the extent of such members share in the total income of AOP /BOI : Such Higher Rate

Balance Income : MMR



MMR : Maximum marginal rate @ 30.9%

Note: Individual share of members in AOP / BOI shall be deemed to be unknown if such shares are unknown at the time of formation of of AOP / BOI or at any other time thereafter.

Note: While taking total income of a member, in order to consider whether it exceeds the maximum amount not chargeable to tax for the above purposes, his share in total income of such AOP / BOI shall be ignored.
 

	Section 67A : Method of Computing Share of a Member of AOP / BOI

	Step 1
	Total Income of AOP / BOI (before Chapter VI A)
Less: Remuneration / interest to members
Distributable income


	Step 2
	Share of member in distributable income
Add: remuneration  / interest from AOP / BOI
Less : Interest to AOP / BOI by member
Member’s share


The share of the member in the income or loss of AOP / BOI shall be apportioned under the various heads of income in the same manner in which the income or loss of AOP / BOI has been determined under each head of income.


	Taxation of Member’s Share

	If AOP / BOI is taxed at MMR / higher rate
	Share of member shall not be included in his total income.

	If AOP / BOI is taxed at rates applicable to an Individual. (i.e. normal tax rates)
	Share of members shall be included in his total income but subject to rebate u/s 86.

	If no Income tax is chargeable on total income of AOP / BOI  
	Share of members shall be fully charged to tax & NO REBATE u/s 86.

	
Rebate u/s 86 :
Tax payable by member without Education Cess    *    Members share in AOP / BOI u/s 67A         
Total income of member (including share from AOP / BOI)


	Assessment in case of Dissolution of an Association of Persons (Section 177)

Where any business or profession carried on by an AOP has been discontinued or an AOP is dissolved, the Assessing Officer shall make an assessment of the total income of the AOP as if no such discontinuance or dissolution had taken place, and all provisions of this Act, including the provisions relating to the levy of penalty or any other sum chargeable under any provisions of the Income-tax Act shall apply.

Every person who was at the time of such discontinuance or dissolution a member of the AOP and the legal representative of any such person who is deceased, shall jointly and severally be liable for the amount of tax, penalty or other sum payable.

Where such discontinuance or dissolution takes place after any proceeding in respect of an assessment year have commenced, the proceedings may be continued against the members from the stage at which the proceedings stood at the time of such discontinuance or dissolution.



