Before the Hon’ble Commissioner of Income Tax (Appeals), Ujjain

In the case of --------------------------------------
V/s
DCIT-CPC-TDS
F.Y. 2012-13 Qtr.4
TAN: - 
STATMENTS OF FACTS
1. That the assessee had filed his TDS Quarterly statement of Quarter 4 of F.Y. 2012-13 on 11thSep 2013 which was due to be filed on 15th May 2013.Therefore it was delayed by 119 Days.
2. That the Assessing officer (tds cpc) had imposed a late fees U/s 234E for 119 days Rs.            /- for delay in filing of Quarterly TDS statement.
3. That As per the provisions of Sec. 234E of the Act “if a person fails to deliver or cause to be delivered a statement within the prescribed time period then he shall be liable to pay Late fees @ Rs.200/- per day before filing the tds statement.
4. That the assessing officer Imposed the late fees as follows:-
	TDS statement
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the Quarter
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filing TDS
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of filing
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Delay days
	
Late fees U/s
234E


	
	
	
	
	




*Amount of late fees @ 200per day Rs.           /-
or TDS deductible i.e.               /-
Whichever is lower i.e.              /-
6. That as per provisions of sec 201(1) of the Act also an assessee cannot be treated in default & TDS statement cannot be treated as defective due to non-payment of late fees U/s 234E, like non-payment of self assessment tax & interest along with return U/s 139(1) treats an income tax return as defective U/s 139(9) of the Act.
7. Sec. 201(2) of the act states that if a person has failed to deposit tax and interest then it shall be a charge upon all the asset of that person, so it also does not cover late fee amount, so it is clear that the intention of the law is not to cover/recover late fee if not deposited along with tds statement.
8. That the levy of late fees is illegal and wrong and not in accordance with law.











Before the Hon’ble Commissioner of Income Tax (Appeals),Ujjain

In the case of -------------------------------------
V/s
DCIT-CPC-TDS
F.Y. 2012-13 Qtr.4
TAN: - -----------------
GROUNDS OF APPEAL
Late Fees of Rs.                /- imposed U/s 234E
1) That the Assessing officer (TDSCPC) had levied late fees of Rs.           /- & issued order U/s 200A of the Act.
2) That the Sub section (3) of the section 234E of the Act states that it shall be paid before delivering a TDS statement. It means that any late fees should have been deposited just at the time of delivering TDS statement and not later than this.
3) That once the TDS statement has been accepted without late fees and then such late fee cannot be recovered later on. In the view of the above, late fee cannot be recovered later on by way of any notice no notice of demand U/s 156 can be issued for this.
4) That the Provisions of Sec.204 of the Act has made the person responsible for Sec. 190 to Sec. 203AA and Sec.285, this phrase does not cover Sec.234E, it means no one is responsible for default U/s 234E of the Act. It’s also clears that if late fees are due but not deposited along with the TDS statement anyone can not be held responsible to deposit it later on.
5) That the sec.200A of the Act does not permit processing of TDS statement for default in payment of late fees, except any arithmetical error, or incorrect claim, or default in payment of interest and TDS payable or refundable etc. Hence late fees for TDS quarterly statement cannot be recovered by way of processing under section 200A. Therefore demand notice cannot be issued under this section, but if issued, then it is illegal. hence liable to be cancelled.
6.) Recovery can be made of any amount which is legally payable, if the amount has not become legally payable, then how the recovery can be made for late fee.
7) That the basic concept behind TDS is, to deposit the Tax on the income of deductee as he earns the income. Therefore deductor/recipient has deposited the tax timely. No such offence has been committed by the assessee that he deducted the TDS & not deposited the Tax and utilizing the money for his purpose. Therefore No Late fees can be imposed on the assessee.
8) In view of the above submissions order U/s 200A of the Act imposing late fees U/s 234E has to be cancelled and quashed.
9) The appellant craves leave to add, alter or withdraw any of the grounds of appeal.

Thanking You


 Signed





FORM NO. 35
[See rule 45]
Appeal to the Commissioner of Income-tax (Appeals)
Designation of the Commissioner (Appeals)
* No._________________ of _______________

Name and address of the appellant				
Permanent Account Number				
† Assessment year in connection with which the appeal is	A.Y.13-14 (F.Y. 2012-13 Q4)      
preferred
Assessing Officer/Valuation Officer passing the order		DCIT (CPC-TDS)
appealed against
Section and sub-section of the Income-tax Act, 1961,		 200A DATED ------------
under which the Assessing Officer/Valuation Officer
passed the order appealed against and the date of such
order
Where the appeal relates to any tax deducted under section
195(1), the date of payment of the tax
Where the appeal relates to any assessment or penalty, the
date of service of the relevant notice of demand
In any other case, the date of service of the intimation of		
the order appealed against
Section and clause of the Income-tax Act, 1961, under		246A(1)(a)
which the appeal is preferred							
Where a return has been filed by the appellant for the		N.A.
assessment year in connection with which the appeal is
preferred, whether tax due on the income returned has
been paid in full (if the answer is in the affirmative, give
details of date of payment and amount paid)
Where no return has been filed by the appellant for the		N.A.
assessment year in connection with which the appeal is
preferred, whether an amount equal to the amount of
advance tax payable by him during the financial year
immediately preceding such assessment year has been paid
(If the answer is in the affirmative, give details of date of
payment and amount paid)
‡Relief claimed in appeal
Where an appeal in relation to any other assessment year is	N.A.
pending in the case of the appellant with any
Commissioner (Appeals), give the details as to the-
(a) Commissioner (Appeals), with whom the appeal
is pending;
(b) assessment year in connection with which the
appeal has been preferred;
(c) Assessing Officer passing the order appealed
against;
(d) section and sub-section of the Act, under which
the Assessing Officer passed the order appealed
against and the date of such order
Address to which notices may be sent to the appellant 		




Signed
(Appellant)
‡ STATEMENT OF FACTS

ATTACHED
 
‡ GROUNDS OF APPEAL

ATTACHED HERE WITH



Signed
(Appellant)
Form of Verification
I-------------------_ Propritor of ------------------------------------- the appellant, do hereby declare that what is

stated above is true to the best of my information and belief.

Place :
 
Date  								 	Signature
Status of appellant
Notes :
1. The form of appeal, grounds of appeal and the form of verification appended thereto shall be signed by a
person in accordance with the provisions of rule 45(2).
2. The memorandum of appeal, statement of facts and the grounds of appeal must be in duplicate and should
be accompanied by a copy of the order appealed against and the notice of demand in original, if any.
3. Delete the inappropriate words.
4. *These particulars will be filled in in the office of the Commissioner (Appeals).
5. †Not to be filled in if the appeal relates to tax deducted under section 195(1).
6. ‡If the space provided herein is insufficient, separate enclosures may be used for the purpose.
7. If appeals are pending in relation to more than one assessment year, separate particulars in respect of each
assessment year may be given.
8. The memorandum of appeal shall be accompanied by a fee of,-
(a) where the total income of the assessee as computed by the Assessing Officer in the case to which the
appeal relates is one hundred thousand rupees or less, two hundred fifty rupees;
(b) where the total income of the assessee, computed as aforesaid, to which the appeal relates is more
than one hundred thousand rupees but not more than two hundred thousand rupees, five hundred
rupees;
(c) where the total income of the assessee, computed as aforesaid, in the case to which the appeal relates
is more than two hundred thousand rupees, one thousand rupees.
9. The fee should be credited in a branch of the authorised bank or a branch of the State Bank of India or a
branch of the Reserve Bank of India after obtaining a challan from the Assessing Officer and a copy of
challan sent to the Commissioner of Income-tax (Appeals).


