No TDS on expense reimbursement

There are always question arises as to whether TDS is to be deducted on reimbursements covered under sections 194 C and 194 J.

As per Sec 194 C, TDS to be deducted on ‘any sum paid’ ; hence technically speaking, it does not make any difference as to whether the sum is paid as a reimbursement or as a payment for rendering services for establishing TDS liability. Vide circular No: 715, dated 8.8.1995, issued by the CBDT. 
Reference may be made to the judgement of Delhi Bench of the Tribunal in the case of ITO Vs. Dr.Willmar Schwabe India (P) Ltd. [2005] 95 TTJ 53 (Del). One of the issues before the Hon. ITAT was TDS in respect of reimbursement of expenses where the consultant had raised a separate bill for such expenses. In this case, as per agreement between the company and M/s. Indochem Techno Consultants Ltd, a vehicle was to be provided by the assessee company to the said consultant for attending to its work. The assessee company was to bear the vehicle expenses actually incurred by the said consultant. Bills for such expenses incurred by the said consultant were separately raised on the assessee company, in addition to bills for fees payable on account of technical services.
It was held by the Hon. Tribunal that since the amount of bills so raised was towards the actual expenses incurred by the consultant, there was no element of any profit involved in the said bills. It was, thus, a clear case of reimbursement of actual expenses incurred by the consultant and the same, therefore, was not of the nature of payment covered by section 194J, requiring the assessee to deduct tax at source there from.
It was further held that CBDT Circular No.715, dated 8.8.1995, relied upon by the Assessing Officer (AO) in support of his case on the aforesaid issue was applicable only in cases where bills were raised for the gross amount, inclusive of Professional fees as well as reimbursement of actual expenses and the same, therefore, was not applicable to the facts of the present case, where bills were raised separately by the consultant for reimbursement of actual expenses incurred by them.
In the light of the aforesaid ruling, it is advisable that the bill in respect of reimbursement of actual expenses incurred, should be separately raised and the same should not be included in the bill which is raised towards professional fees. In such a case, no TDS to be deducted on expense reimbursement.
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