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	SECTION 46 - CONVERSION OF INVESTMENT INTO STOCK IN TRADE [DCIT Vs. DWARKAPRASAD ANILKUMAR INVESTMENTS (P) LTD [[2008] 110 ITD 247 (MUMBAI)]
The assessee company held shares of X & Y Company as Investments till 31-3-1991. With effect from 1-4-1991, holding in said two companies were converted as stock in trade. The stocks of shares were again converted into Investments on 31-3-1998 and the assessee made adequate disclosure of this fact in its returns and the AO accepted those returns. Subsequently on liquidation of Assessee Company in the month of April, 1999, those shares were transmitted to a third company. Subsequently a search was conducted and in block assessment proceedings, the AO took a view that the conversion of stocks of shares into Investments was a well planned and a calculated mode to avoid payment of tax which assessee would otherwise had to pay on liquidation. The AO accordingly levied tax u/s 46(2) of the Income-tax Act, 1961.

On appeal, the ITAT held that in a block assessment order under Chapter XIV-B, the AO does not have the same jurisdiction that he has while completing the regular assessment under the general provisions of the Act. For the purpose of block assessment, there should be prima facie undisclosed income on the basis of long drawn reasoning. Therefore, the nature of the shareholding in X & Y in the hands of the assessee as on the date of transfer was not its stock-in-trade and only Investments and therefore the assessee was not required to pay any tax under section 46(2).

SECTION 80-HHE - EXPORT OF COMPUTER SOFTWARE - ASST. YEAR 1993-94 [DATAMATICS LTD V. ACIT [2008] 110 ITD 24 (MUM)]
The assessee had exported computer software from a Unit. It had various distinct units with separate business. The assessee maintained independent and separate books of account for exports as well as domestic sale. The question before the ITAT was whether to consider the turnover of each units is to be taken separately or collective for the purpose of computing deduction under section 80-HHE of the Act?

The AO took entire turnover for computing the deduction under section 80-HHE. The CIT(A) confirmed the order of the AO. On appeal, the ITAT held that since two separate business of the assessee were properly demarcated in terms of location, operations, and also separate books of account were maintained for different units, unit as SEEPZ should be considered as separate entity and only turnover of SEEPZ unit should have been considered while calculating deduction under section 80-HHE of the Income-tax Act, 1961.

DEDUCTION U/S 80-IB - MANUFACTURING OR PROCESSING [DXN HERBAL MFG. (INDIA) PRIVATE LIMITED VS. ITO [2008] 110 ITD 99 (CHENNAI)]
The assessee company was engaged in an activity of filling of mushroom powder in capsules and selling the same in the market. It claimed deduction under section 80-IB on the ground that this capsulation made the commodity marketable and consumable and after capsulation, commodity became distinct from the original commodity as by putting the raw mushroom powder into gelatin capsule, new product emerged which was different from raw material. The AO disallowed deduction by holding a view that this does not amount to manufacture or production of a thing or article, so as to claim benefit under section 80-IB. The CIT (A) confirmed the order of the AO.

On appeal, the ITAT that the activities carried on by the assessee did not bring in any new article or product into existence. The mushroom powder even after capsulation remained the same. There was no transformation of mushroom powder into new article. By filling the mushroom powder into gelatin capsules, no new and distinct or separate product came into existence. There was no change in the basic identity of the product and taste of the product. Where there is no essential difference in identity between the original commodity and processed article, it is not possible to say that one commodity has been consumed in the manufacture of another. Although it has undergone a degree of processing, yet is must be regarded as still retaining its original identity. Thus the manufacturing or production must result in bringing into existence an article or thing as a distinct marketable commodity.

The ITAT concluded that the expression 'manufacture' or 'producing' any thing or article under section 80-IB (2) (iii) has been used in a generic sense and within its ambit does not include any processing of goods, which does not bring out a new or commercially distinct commodity. Accordingly, putting the mushroom powder into the gelatin capsule does not amount to manufacture or production of any commercially distinct commodity. Therefore, it was held that the assessee was not entitled to deduction under section 80-IB.

CASH CREDIT - INVESTMENT IN SHARE CAPITAL [JAYA SECURITIES LTD VS. CIT [2008] 166 TAXMAN 7 (ALL)]
The assessee received share application money from various investors. The AO by invoking provisions of section 68 of the Act made additions in the hands of the assessee in respect of investment made by different persons in the share capital issued by the assessee.

The High Court held that no addition under section 68 could be made in respect of the subscription amount towards the share capital of a company limited by shares whether it is private or public.

CASH CREDIT - FALSE CAPITAL GAINS [CIT VS. ANUPAM KAPOOR [2008] 166 TAXMAN 178 (PUNJ & HAR)]
The assessee declared long term capital gains from sale of shares. The AO took a view that the long term capital gains declared by the assessee was false and the transactions were not genuine. The AO held a view that cheque had been taken by paying cash equivalent to the cheque amount and the premium thereon. The passed the order the amount was considered as unexplained credit and the same was added to the income of the assessee.

On appeal, the CIT(A) deleted the addition. On further appeal, the ITAT upheld the order of the Commissioner. On further appeal, the High Court did not hold that the assessee had made investment in a company in which he was a director nor was he in control of the company. The assessee had taken shares from the market, the shares were listed, and the transaction took place through a registered share broker of the stock exchange. There was no material before the AO, which could have lead to a conclusion that the transaction was simpliciter a device to camouflage activities, to defraud the revenue. No such presumption could be drawn by the AO, merely on surmises and conjectures. It was for the AO, who had reopened the assessment to have sought some evidence on record, to substantiate his formulation of consideration that the assessee has not filed a return bonafide. In the absence of any cogent material in this regard, having been placed on record, the AO could not have reopened the assessment. The assessee had made an investment in a company, evidence whereof was with the AO. Therefore, the AO could not have added income, which was rightly deleted by the Commissioner as well as the Tribunal.

SECTION 113 - SURCHARGE ON TAX IN BLOCK ASSESSMENTS [CIT VS. SURESH N GUPTA [2008] 166 TAXMAN 313 (SC)]
The AO levied surcharge on tax levied under block assessment. The assessee argued that before insertion of a proviso in section 113 by the Finance Act, 2002, the position as to leviability of surcharge was ambiguous as it was not clear to the department as to which year's Finance Act would be applicable and therefore no surcharge could be levied in respect of searches initiated upto 31-05-2002. The High Court accepted this argument and held accordingly.

On appeal by the Government, the Supreme Court held that to clear this doubt precisely, the proviso has been inserted in section 113 by which it is indicated that the Finance Act of the year in which the search was initiated would apply. Therefore the said proviso was clarificatory in nature and surcharge is leviable even in respect of searches initiated prior to the insertion of the proviso to section 113.
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