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	HONDA SIEL POWER PRODUCTS LTD VS. CIT, 165 TAXMAN 307 (SC)
S. 254 : Rectification by Tribunal : During the relevant year, assessee had taken a term loan in foreign exchange for import of machinery. The liability to repay loan in term of rupees went up on account of fluctuation in foreign exchange. The assessee enhanced the WDV of block of assets and claimed depreciation by referring to s. 43A. AO disallowed claim of enhanced depreciation. Initially, the Tribunal has upheld the same. Assessee has filed a rectification application u/s. 254(2) stating that the decision of Samtel Color Ltd. was inadvertently not referred to by the Tribunal even when the same was cited before it. Tribunal acknowledged its mistake and accordingly rectified its order by allowing assessee’s claim. However, High Court set aside Tribunal’s Order holding that in guise of rectification, Tribunal had, in fact, reviewed its earlier order which fell outside the scope of s. 254(2). In this context it was held that when prejudice results from an order attributable to Tribunal’s mistake, error or omission, then it is duty of Tribunal to set it right. For the aforesaid reason, the order of High Court was set aside.

CIT VS. INFOSYS TECHNOLOGIES LTD., 166 TAXMAN 204 (SC)
S. 17(2) r.w.ss. 192 and 201: It was held that s. 17(2)(iiia) inserted by Finance Act 1999 w.e.f. 1-4-2000 cannot have retrospective operation. Further, with reference to ESOP it was held that Department erred in treating the difference between the market value of shares on the date of exercise of option and total amount paid as perquisite, in view of the facts that (i) during lock-in-period there was no cash inflow to employees on account of mere exercise of options, (ii) on date when options were exercised, it was not possible for employees to foresee future market value of shares, and (iii) benefit, if any, which arose on date when option stood exercised was only a notional benefit whose value was unascertainable.

CIT VS. HUGHES ESCORTS COMMUNICATIONS, 165 TAXMAN 318 (DEL)
S. 37(1) : Assessee company, incorporated with object of setting up satellite business communication systems, placed a purchase order dated 28-7-1994 with a foreign company for purchase of VSAT equipment. Assessee claimed that its business was set up on the date on which purchase order was placed and accordingly expenditure incurred after such date was treated as revenue expenditure. AO disallowed the claim holding that business was said to be set up only in March 1995 when it completed installation of VSAT after receiving satellite signals therein. It was held that business was held to be set up when assessee placed purchase order. There was no question of assessee having to place a purchase order for the purpose other than that of its business. In the different activities involved in the assessee’s business, first step was purchase of VSAT equipment and application to DOT for licence and receipt of signals were consequential stages.

CIT VS. R. RAJINIKANTH AND ANOTHER, 295 ITR 523 (MAD)
S. 80HHC : A.Ys. 1994-95 & 1998-99 : The transfer of the right to exhibit films amounts to sale of goods or merchandise for the purpose of section 80HHC of the Income-tax Act, 1961.

CIT VS. INDIA PISTONS LTD., 295 ITR 550 (MAD)S. 40(a)(i) & 80HHC : Excise duty and custom duty on closing stock are not to be included in total turnover, while computing the income u/s. 80HHC. Further, the conditions for supply of goods by the non-resident to the assessee were that the payment of purchase price was to be made in instalments and the assessee would compensate the supplier by means of interest on the unpaid instalments. Such interest could not be treated as interest on loan and hence deduction of tax at source was not attracted. Hence, no disallowance u/s. 40(a)(i) could be made.

CIT VS. INSILCO LTD., 165 TAXMAN 522 (DEL)
S. 32 : A.Y. 1999-2000 : Following the decision in CIT vs. Woodward Governor India (P.) Ltd., 162 Taxman 60, it was held that Tribunal was correct in allowing depreciation on increase in cost of plant and machinery due to increased liability on account of foreign exchange rate fluctuation on last date of accounting year.

CIT VS. MOSERBAER INDIA LTD., 165 TAXMAN 528 (DEL)
S. 271(1)(c) : A.Y. 1996-97 : Explanation 4 permitting levy of penalty even when income is not positive, was added effective from 1-4-2003. Prior to this Supreme Court in Prithipal Singh & Co. had ruled that no penalty could be imposed unless some tax was payable. In view of unambiguous declaration by Supreme Court, no penalty could be levied u/s. 271(1)(c) since there was no positive assessed income.

CIT VS. CHOLAMANDALAM INVESTMENT & FINANCE CO. LTD., 166 TAXMAN 132 (MAD)
S. 244A : A.Y. 1997-98 : It is also trite law that wherever the assessee is entitled to refund, there is a statutory liability upon the revenue to pay the interest on such refund on general principles and to pay interest on sum wrongfully retained. Thus assessee is entitled to interest u/s. 244A when the refund had arisen on account of payment of self-assessment tax.

TRIBUNAL DECISIONS
RBF RIG CORP. LIC (RBFRC) VS. ACIT, 109 ITD 141 (DEL) (SB)
S. 10(10CC) : A.Y. 2004-05 : It was held that the payment of tax on behalf of employee at the option of employer is non-monetary perquisite fully covered by sub-clause (iv) of clause (2) of s. 17 and thus exempt u/s. 10(10CC). Therefore, taxes paid by employer can be added only once in salary of employee and thereafter, tax on such perquisite is not to be added again.

J.M. SHARES & STOCK BROKERS VS. DCIT, 109 ITD 329 (MUM)
S. 32 : In case of financial lease, depreciation cannot be allowed to lessor, as it is lessee who becomes owner of property according to the Supreme Court’s decision in Asea Brown Boveri Ltd., 154 Taxman 512. As per the terms of the lease agreement, lessee was liable to pay all taxes, cesses and charges, etc., in respect of leased vehicles, to bear entire risk of any loss or damage, etc., to vehicles and the lessor was totally indemnified against all defects in the vehicles. Further, 50% of the invoice price was received from lessee and it is intended to sell the leased assets at the expiry of lease period. Thus all the features of the financial lease existed in the lease agreement. Therefore, assessee (lessor) was not entitled to any depreciation.

SURAJ MAL, HUF VS. ITO, 109 ITD 327 (DEL) (TM)
S. 148 : When the notice u/s. 148 was issued to Individual, the AO has no jurisdiction to assess HUF of assessee and that defect of jurisdiction could not be cured by obtaining consent of assessee.

ACIT VS. MOTOROLA INDIA ELECTRONICS P. LTD., 295 ITR (AT) 376 (BANG.)
Ss. 10A, 10B : A.Ys. 1997-98, 1998-99, 2001-02 : The assessee had outstanding ECB obtained in earlier years for the business of a STP undertaking. The RBI had placed restrictions on prepayment of instalments. Hence the assessee had to park the funds in EEFC account and advance as intercorporate loans. The interest income in question could be considered to have close nexus with the business activity of the assessee and thus would be assessable under the head “Income from business”. Further, for the A.Y. 2001-02, s. 10B had undergone a change. Earlier it was an exemption section. Hence interest earned to be included in profits of business for the purpose of deduction for the period after amendment.

MIHIR ENGINEERS LTD. VS. JCIT, 109 ITD 349 (MUM)
S. 80-IA : A.Ys. 1996-97 to 1998-99 : Assessee company is engaged in manufacture of cooling towers. Assessee, on receipt of orders from clients, manufactured basic components required for cooling tower at its unit and certain items like; electric motors, etc. were purchased from market. Assembly of unit and erection of same was carried out at customer’s site and assessee raised an additional bill for installation charges, forwarding charges and service charges. It was held that the assessee was entitled to benefit of deduction under s. 80-IA both on manufactured items and bought out components used for erection of cooling towers. Further, assessee was also entitled to benefit of deduction u/s. 80-IA on net receipts from installation, forwarding and service charges.
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