                                  Capital Gain
Section 45 Basis of charges:-
Capital gain will be taxable only when both the following conditions are satisfied.
· There should be a capital asset.
· There should be a transfer of such asset.

Capital Asset + Transfer = Capital Gain

Section 2 (14) Capital Assets.

Capital assets means  any kind of property movable or immovable held by an Assessee whether or not connected with his business /profession but does not include MRS GS.

	M
	Movable personal Effect (Excluding Jewellery & Other Specified)

	R
	Rural Agriculture land in India

	S
	Stock in trade

	G
	Gold Bond

	S
	Special Bearer Bond




                                     Assets
MRS GS                                                 Jewellery & other Specified 
                                                                               Assets

Not a capital Assets					Capital Assets
                                Examples of Capital Assets		
· Personal House property
· Bonds 
· Motor Car of the business

        Rural Agriculture should not be situated within:-
· Jurisdiction of Municipality /Cantonment board which has  population of not less than 10000.
· Not being more than eight km from the local limit of Municipality /Cantonment board.

                        Types of capital Assets
		
Long Term Capital                             Short Term Capital
        Assets		

Held for than 3 Years                        Held up to 3 Years	

Normally in order to find out whether the capital is long term or short term the period of 3 years considered.
           However in the following 4 cases the  period of 1 year will be considered to determine whether the Capital Assets is Short term / Long Term.

1) Shares (Equity/preference shares/Listed/Unlisted)
2) Listed Securities(Debentures& bonds)
3) Units of UTI & mutual Fund.
4) Zero coupon Bonds.
Full Value of consideration: - It means the gross consideration received /receivable before deducting any expenses.
Transfer Expenses:- It means all those expenses which are incurred at the time of transfer/sale of the capital assets such as brokerage ,commission, stamp duty etc.
Cost of Acquisition(COA) : - It means the actual cost of the capital asset.
Actual Cost = Purchase Price + Purchase Expenses

   In case of Capital asset is acquires before 01/04/1981 the cost of acquisition is:-

COA      =            Actual Cost 
 		  Fair Market Value (FMV)
                        Whichever is Higher
Cost of improvement(COI) :- It means any capital expenditure which is incurred in order to improve the value of the capital asset.
**Revenue Expenditure will not be treated as improvement & therefore will be ignored. 
All improvements made to the capital assets before 31/04/1981 should be ignored.
All improvements on or after 01/04/1981 should be considered
Indexed COA = Cost of acquisition *Indexed of transfer year
                                                                Indexed of purchase year
Indexed COI= Cost of improvement *Indexed of transfer year
                                                                Indexed of improvement year
                                 
                                              Debentures & Bonds
In case of debentures & bonds no indexation will be allowed even if these debentures & bonds are long term in nature.
          However in case of Capital indexed bond issued by the government the benefit of indexation will be allowed.
 

  Bonus Shares
	
Allotted before  01/04/1981                                 Allotted on or after 										01/04/1981		
COA= Actual Cost                                                           COA = NIL
          FMV as on 01/04/1981
         (Always FMV is higher)

Exemption in certain cases :-
Section  10 (33) –Income arising from the transfer of a capital assets being a UTI scheme, UTI is exempt 
Section 10(37) – any compensation /enhanced compensation received by an individual /HUF on transfer of agricultural land is exempt subject to following conditions:-
· The agricultural land should be in a specified area.
· The land was used for agricultural purposes by such HUF/Individual ,for 2 years immediately preceding the date of transfer.
· The transfer is by way of compulsory acquisition under any law.
Section 10(38) – Long term capital gain on sale of shares or unit of an Equity oriented Fund will be exempt if such shares /units are sold on a recognized stock exchange / charges to securities transaction.
Section 10 (43) – Any lump sum amount or instalment received under the scheme of reverse mortgage from the bank by senior citizens shall be exempt .

                  



 Section 2(47) Transfer

Transfer includes: - SEREC2

	S
	Sale of capital assets

	E
	Exchange of capital assets

	R
	Relinquishment of capital assets

	E
	Extinguishment of rights in capital assets

	C1
	Conversion of Capital assets in to stock in trade

	C2
	Compulsory acquisition of capital assets




                      E- Exchange of capital assets

Whenever a capital asset is transferred in exchange of another asset, these will be capital gains because exchange is a transfer.
   
The full of consideration will be the fair market value of the received asset on the date of exchange.
	
             R- Relinquishment of capital assets
In case of a right issue ,the right to subscribe is offered to the existing shareholders .The owner withdraws himself  from the capital assets & abandons his rights there under . It may be noted that after relinquishment ,such capital asset continue to exist . Then the share is transferred to the non Shareholder  ,also called Renounce 
		Cost of acquisition of right shares to the renounce=Cost of right shares +Renouncement price (price at which offered  to existing shareholder )



For Examples:

Name of the assessee             Mr X
Original Shares                          1000 shares
Date of purchase 	    	01/05/79				
Purchase Price                        Rs 20 per share
FMV as on 01/04/81                RS 22 per share

On 01/04/08 X was given the right to acquire shares offered 1shares for every 2 shares held. He purchased	60% of the right shares offered & transferred the balance entitlement to C for a sum of RS 4500 .cost of right shares offered Rs 60 per share.
Index         1981	=100			2009=582

All the shares are sold by him to his friend on 31/03/2009 at RS 95 per shares. Compute the capital gain in the hands of MR X.

Computation of capital gain
	FVOC (1000*95)
	95000

	(-)Expenses
	-

	   Net consideration
	95000

	(-)COA (1000*22)*582/100
	(128040)

	LTCL
	(33040)


                                                          COA = Actual Cost =20
                                                   FMV on 1/4/81=22
COA= Rs 22 per share
             				Right offer
	FVOC (Renouncement Price)
	4500

	(-)Expenses
	-

	   Net consideration
	4500

	(-)COA 
	-

	STCG
	4500



	FVOC (300*95)
	28500

	(-)Expenses
	-

	   Net consideration
	28500

	(-)COA (300*60)
	(18000)

	STCG
	10500


COA of right shares to Renouncee= (200*60)+4500 =Rs 16500
                      E-Extinguishment of rights in capital assets
Case 1  admission of the Partner
Whenever a new partner brings in a capital assets as his contribution to the capital of the partnership firm, there will be capital gains.
This is because there has been an extinguishment of rights in capital assets and extinguishment is a transfer.
  The full Value of consideration will be the amount credited to the “partners capital A/C” in the books of the firm.
                         For examples.
X & Y are two partners in a firm .soon after the formation of the firm “X” brings in the following capital as his contribution 
	
	House property

	Date of Purchase
	01/05/2006

	Actual cost
	20,00,000

	FMV on trf date
	25,25,000

	Amount credited to “X” capital a/c
	20,75,000

	FMV 01/04/81
	4,06,000

	Date of trf 
	31/03/09


Index 81-82  =100  09-10=582
Solution :- 
	FVOC
	20,75,000

	(-) trf expenses
	-

	Net consideration 
	20,75,000

	Cost of acqustion 
	20,00,000

	STCG
	  75,000



Case 2  Dissolution of Partnership Firm
Whenever a partnership firm is dissolve capital assets will be transferred by the firm to the partners.
   The full value of consideration will be “Fair Market Value “of capital assets on the date of dissolution.
For examples:
“XYZ” a partnership firm purchased gold in the year 91-92 were Rs 125000 . The firm is dissolved & this gold is transferred to the partner .Mr”X” on 31/03/09 while the FMV of the gold on 31/03/09 is Rs 1025000.the agreed value as per dissolution deed is Rs 975000 .Compute the capital gain of the firm “XYZ”
91-92=199    09-10=582
	FVOC
	1025000

	(-) trf expenses
	-

	Net consideration 
	1025000

	ICOA (125000*582/199)
	(365578)

	LsTCG
	  659422




   C1- Conversion of Capital assets in to stock in trade
Conversion of a capital assets into stock in trade is a transfer.
  Year of Transfer is year of conversion
Year of Statement (PY) =Year of sale of stock (for stock in trade)
Full Value of Consideration as well as cost of Stock =FMV on conversion Stock.

Mr “X” purchases a capital assets in 75-76 for Rs 100000 & converts it in to stock in trade on 31/03/07.FMV on 31/03/07 was Rs 750000.Subsquently sells the stock in trade on 01/04/08for Rs 900000. FMV on 01/04/81 Rs 110000.Computation of capital gain 

	FVOC
	75,0000

	(-) trf expenses
	-

	Net consideration (110000*519/100)
	75,000

	ICOA
	(57,0900)

	LTCG
	 1 ,79,100



Computation of Income from Business
	Sale price of Stock
	9,00,000

	(-) Cost of stock(FMV on conversion date)
	(75,000)

	Income From Business
	1,50,000


               
                     C2- Compulsory acquisition of capital assets
Compulsory acquisition is a transfer
Year of Transfer= Year of Compulsory Acquisition.
Year of Statement =Year in which the first instalment of initial compensation is received.
FVOC=Full/Entire initial compensation fixed/determine.

- If the assessee is not satisfied with initial compensation he can go to court and demand enhanced compensation will be taxable in the year in which it is received after deducting legal expenses.
- If the Original Capital gain is long term, then the enhanced capital gain will also be long term & vice versa. 
                           Special Cases 1
  Section 45 (1A) Damage/destruction of capital assets
   Due to NRFE                                          Due to other cause
        Capital gain  				        No Capital gain
	N
	Natural Disaster

	R
	Riots or Civil disturbances

	F
	Fire or Explosion (Accidental)

	E
	Enemy Attack



· Damage or destruction of a capital assets is a special case of transfer .
· Year of transfer =Year of Damage or destruction
· Year of Statement (P.Y) = year in which the insurance claim is received.
· FVOC = Amount of insurance claim is received.
                               Special Case 2 
        	    Self generated asset                                        Purchased Assets
    GTLRRT		           Other                                               Capital gain
Capital Gain                    COA is not ascertainable
(COA=Nil)
	G
	Goodwill of a business

	T
	Tenancy Rights

	L
	Loom House

	R
	Route Permit

	R
	Right to manufacture articles

	T
	Trade Mark/Brand Name



In case of the above mentioned assets the option to take actual cost or FMV on 01/04/81 will not be available whether they are self generated /purchased.
Section 47 Transaction which is not considered as transfer:-
1) Any transfer of a capital asset in transaction of reverse mortgage under a scheme made.
2) Any distribution of capital assets on the total or partition of HUF to individual members  .
3) Any transfer of  a capital assets under a gift or will or irrevocable trust.
4) Any transfer of  a capital assets by a banking company to a banking institution in a scheme of amalgamation brought into force by central government.
5) Transfer of a capital asset in the scheme of reverse mortgage 
6) Transfer of capital asset being any work of art , archaeological ,scientific  or art collection ,book ,manuscript ,painting ,drawing ,photograph to the Government or University or the National Museums ,National Archives ,National Art  gallery  
7) Amalgamation of a companies 
a) Transfer of capital assets in a scheme of amalgamation if the amalgamated company is an Indian company.
b) Transfer of capital assets being shares held in Indian company , by  amalgamating foreign company to amalgamated foreign company if the following conditions are satisfied:-
· At least 25% of the shareholders of the amalgamated foreign company continue to be shareholders of the amalgamated foreign company.
· Such transfer does not attract tax on capital gain in the country in which the amalgamating company is incorporated.
8) Any transfer of capital asset by holding company to subsidiary company or vice versa if the following conditions are fulfilled:-
· The holding company or its nominee should hold the whole of share capital of the subsidiary company.
· The transferee company should be an Indian company.
9) Any transfer of land by a sick industries company made at any time beginning with declaration of being sick by BIFR and ending with the previous year in which its net worth wipes out of accumulated losses
10)         Conversion of firm into company
 Where a firm is succeeded by a company in the business carried on by it is as a result of which the firm sells or other transfers any capital assets or intangible assets or any transfer of capital assets to company provided:-
a) All the assets & liabilities of the firm immediately before the succession become the assets & liabilities of the company.
b) All the partners of the firm do not receive any consideration or benefit, directly or indirectly in any form other than by way of allotment of shares in the company.
c) All the partners of the firm immediately become the shareholder of the company in same proportion of their capital in firms on succession.
d) The aggregate of the shareholding in the company of the partners of the firm is not less than 50% of the total voting power in the company and continue for the period of 5   years.
11) Conversion of private company or an unlisted public company into LLP ,if the following conditions are fulfilled :-
a) All the assets & liabilities of the company  immediately before the conversion  become the assets & liabilities of the LLP
b) All the partners of the firm do not receive any consideration or benefit, directly or indirectly in any form other than by way  of shares in the  profit and capital contribution in the LLP
c) All the shareholders of the company immediately become the partners  of the LLP in same proportion of  in which they held shares in the company on the date of conversion .
d) The aggregate of the profit sharing ratio  of the shareholders  of the company  to the extent of not less than 50% in the company and continue for the period of  5   years from the date of the conversions 
e) The total sales ,turnover or gross receipts in business of the company in any of the three proceeding previous years should not exceed  Rs.60 lakhs. 
f) The partners of LLP should not withdraw the accumulated profits as  on the date of conversion ,including reserves ,of the company for the period of 3 years from the date of conversions .


 Section 49(I) Determination of cost in case of exempt transfer
1) Transfer at the time of gift, will or inheritance
2) Transfer by HUF to its members.
3) Transfer by holding company to subsidiary company & Vice versa
4) Transfer by amalgamating company to amalgamated company
 




   In determining the Capital gain following points should be observed.
Cost of Acquisition (COA) = COA to previous owner.
· Period of holding (LTCA/STCA) include previous owner holding period also (Pervious owner +current owner)
· Index of cost of acquisition start from year of holding by current owner.
· Improvement will be indexed as usual.
Section 50 B  Slump Sale
Section 2 (42C) definitions: It means sale of an undertaking for lump sum price. consideration is fixed for the whole undertaking  without assigning .individuals value to the assets & liabilities in such sale.
Since price of each asset is not known ,it is not possible to compute capital gains for each asset separately .Hence ,single computation is done in which the whole undertaking is treated as  a single sale 
          Important points:- 
1) The period of holding (LTCG/STCG) = date of starting of undertaking up to the date of slump sale
2) No indexation will be allowed in case of slump sale 
3) Any profit on account of revaluation should not be included in the cost of acquisition. 

Computation of  Slump Sale 
	FVOC (Lump sum )
	XXX

	Less :- Transfer Expenses 
	(XXX)

	    Net Consideration
	XXX

	Less:- Cost of “Undertaking”(Net Worth )
	(XXX)

	STCG/LTCG 
	XXX






Calculation of Net Worth 
	WDV of Depreciable Asset (As Per Income Tax )
	XXX

	Add:-Book Value of Other Assets 
	XXX

	Less:-Book Value of Outside Liabilities 
	(XXX )

	               Net Worth 
	XXX



Section 51  forfeiture of  Advanced Money received 	
Any advance money or other than sum of money is received and forfeited by the assessee should be reduced from “cost of acquisition”.

Note :- Advance Money forfeited by previous owner cannot be deducted & only money forfeited by current owner can be deducted .

                Section 55 A  Reference to valuation officer 
 The assessing officer may refer the valuation of a capital assets to a Valuation Officer  under the following circumstances :-
1. In case where the value of assets claimed by the assessee is in accordance with the estimate made by a registered valuer ,if the AO is opinion that the value so claimed is at variance with its fair market value .
2.   15% of returned value 
                 Rs. 25000
              Whichever is lower  OR
Regard to the nature of the assets & relevant circumstances it is necessary to make the reference .

Section 48 First Proviso to section 48 :- Special Provision for Non resident 
If following  3 conditions are satisfied than the capital gains is computed in foreign currency & than it is converted in Indian Currency 
1) The assessee should be non resident (at the time of transaction )
2) The asset should be shares /debentures of Indian Co.
3) Such asset should be acquired in foreign currency 
	Computation of Capital Gains 
	Foreign Currency 

	FVOC (Average rate on transfer date )
	XXX

	Less :-  Transfer Expenses 
	(XX)

	   Net Consideration 
	XXX

	Less:- COA (Average rate on purchase date 
	(XXX)

	STCG/LTCG
	XXX


The above Capital Gains is converted into Rs. As per the buying rate on transfer date (conversion benefit ) .Indexation benefit not allowed .
Tax rate on LTG is 10% (provisions of any section is exception to this section)
Exemptions :-                
	Particulars
	Sec-54 Residential House property
	Sec -54 B Agricultural Land

	Assessee
	Individual/HUF
	Individual/HUF

	Assets Transferred
	Residential House property
	**Urban Agricultural Land

	Period of Holding
	LTCA
	LTCA/STCA

	New Assets
	Residential House property
	Agriculture Land

	Exemption
	Amount Invested
Gross LTCG
	Amount Invested
Gross LTCG/STCG

	Time limit
	For Purchase
Within 1year before or 2 year after the date of transfer.
For Construction
Within 3years after the date of transfer
	Within 2 years from the date of transfer.

	Lock in period
	3 years
	3 years

	Unutilized amount on due dates
	CGDS(Notes)
	CGDS(Notes)

	Violation in lock period 
	FVOC   xxx
(-)Trf exps (xx)
Net Consideration xxx
(-) Reduced COA(xx)
COA of new assets xxx
	FVOC   xxx
(-)Trf exps (xx)
Net Consideration xxx
(-) Reduced COA(xx)
COA of new assets xxx


           **CGDS –Capital Gain Deposits Scheme
If the entire capital gain cannot be invested on the due date, then the un invested amount should be deposited in a “Capital Gain Deposits Scheme”.
The un invested amount in the CGDS a/c should be utilized for the new assets before the expiry of time limit.
The unutilized amount lying in the CGDS a/c on expiry of the time limit will be taxable as capital gain in the year of expiry.
Section 54 B Conditions
The agriculture land transferred by assessee should be used for the agriculture purpose by the assessee or has parents within 2 years before the date of transfer

	Particulars
	Sec-54 D Compulsory Acquisition 
	Sec -54 EC Notified Bonds

	Assessee
	All assessee
	All assessee

	Assets Transferred
	Land & Bldg part of industrial undertaking
	Any capital Assets

	Period of Holding
	 LTCA/STCA
	 LTCA 

	New Assets
	Land & Bldg for industrial purpose
	Notified Bonds of NHAI & RECL

	Exemption
	Amount Invested
Gross LTCG/STCL
	Amount Invested
Gross LTCG
Max Rs 5000000


	Time limit
	3 years from the date of initial compensation
	6 months from the date of transfer

	Lock in period
	3 years
	3 years

	Unutilized amount on due dates
	CGDS(Notes)
	Not  Applicable

	Violation in lock period 
	FVOC   xxx
(-)Trf exps (xx)
Net Consideration xxx
(-) Reduced COA(xx)
COA of new assets xxx
	


Note:-Section 54 B –Land & Bldg should be used by the assessee for the industrial purpose 2years before the date of transfer.(For land –LTCA ,Bldg-STCG)
Section 54 EC –Bonds Notified under sec 54 EC are National Highway Authority of India (NHAI) & rural electrification corporation Limited (RECL)
	Particulars
	Sec-54  F
	Sec -54 G

	Assessee
	Individual/HUF
	All assessee

	Assets Transferred
	Any capital assets other residential  house
	Land & Bldg ,Plant & Mach of industrial undertaking

	Period of Holding
	LTCA
	LTCA/STCA

	New Assets
	Residential House property
	Land & Bldg,Pl & Mach  for industrial purpose

	Exempt0ion
	Amt inv *Gross LTCG
                  Net Consideration
Gross LTCG
	Amount Invested+ Shifting  exps
Gross LTCG/STCG

	Time limit
	For Purchase
 Within 1year before or 2 year after the date of transfer
For Construction
Within 3years after the date of transfer
	 Within 1year before or 2 year after the date of transfer

	Lock in period
	3 years
	3 years

	Unutilized amount on due dates
	CGDS(Notes)
	CGDS(Notes)

	Violation in lock period 
	Exempted LTCG of old assets will be taxable as LTCG in the year of Violation .New STCG will be taxed Separately
	FVOC                            xxx
(-)RCA/IRCOA            (xxx)
Taxable capital Gain XXX


Section 54 F  - The uninvested amount lying in the CGDS A/c in the year of expiry of time limited will be proportionately taxed as LTCG in the  year of expiry of the time limit.(in the ratio of Gross LTCG :Net Consideration)

The assessee should not own more than one residential property on the date of transfer other than the one which he utilises for the purposes of claiming exemption
	Particulars
	Sec-54  GA
	Sec -54 GB

	Assessee
	All assessee
	Individual/HUF

	Assets Transferred
	Land & Bldg ,Plant & Mach of industrial undertaking  situated in an urban area is transferred due to shifting to any special Economic Zone 
	Residential Property (House or plot of land )

	Period of Holding
	STCG/LTCA
	LTCA

	New Assets
	Machinery ,plant or acquired building or land or constructed building  
	Subscribing to the equity shares of an equity shares of an eligible company 

	Exempt0ion
	Amount Invested+ Shifting  exps 
Gross LTCG/STCG
	Amt inv *Gross LTCG
                  Net Consideration
Gross LTCG


	Time limit
	For Purchase / construction 
 Within 1year before or 3 year after the date of transfer
 
	 For Purchase
Within the due date u/s 139(1) 

	Lock in period
	3 years
	5 years

	Unutilized amount on due dates
	CGDS(Notes)
	CGDS(Notes)

	Violation in lock period 
	FVOC                            xxx
(-)RCA/IRCOA            (xxx)
Taxable capital Gain XXX
	


                  Section 45 (2A) Transfers of Demated Share 
· This section applies in case shares held in physical form.
· FIFO method to be applied
a) The shares which are demated first will be deemed to be sold first.
b) The FIFO method will apply separately to every demat a/c because if the shares are sold from the first demat a/c will remain unaffected.

      		Section 111 A :- Tax on Short Term Capital Gain 
1) STCG arising from the transfer of an equity share of a company or a unit of an Equity Oriented Fund will be liable to tax @15% if the following conditions are satisfied :-
a) Transfer through recognized Stock Exchange 
b) Chargeable to securities transaction tax
Equited Oriented Fund :- Mutual Fund in which more than 65% is invested in equity shares
If the non transfer by recognized stock exchange & STT not paid – 30% slab rate
Section 112 Tax on long term Capital Gain 
1) Long term equity gain will be chargeable to tax @20% rate 
2) Equity Shares & Equited  oriented fund transfer through recognized stock exchange & STT paid is exempt is 10 (38)
3) LTCG on listed Securities 
Tax on such LTCG is calculated as follows :-

20%  Tax on LTCG with indexation
10% Tax on LTCG without Indexation 
4) If the transfer of equity shares & EOF through non recognized stock & No STT is paid LTCG will be chargeable @ 20% tax .

