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	In a bunch of appeals before the Supreme Court, the question that arose for determination was whether S. 11AC of the Central Excise Act, inserted by the Finance Act, 1996 with the intention of imposing mandatory penalty on persons who evade payment of tax, should be read to contain mens rea as an essential requirement. The assessee had contended that mens rea was an essential requirement and had placed reliance on the decision in the case of Dilip N. Shroff v. Joint CIT, (2007) 291 ITR 519 (SC). The Supreme Court, after considering the provisions of Rule 96ZQ(5) of the Central Excise Rules, S. 11 AC of the Central Excise and S. 271(1) (c) of the Income tax Act, held that the basic scheme for imposition of penalty under the aforesaid provisions is common. The Supreme Court found that there was a conflict of opinions between the judgments of its Division Bench in the case of Dilip N. Shroff v. Jt. CIT, (291 ITR 519) and in the case of Chairman, SEBI v. Shriram Mutual Fund, (2006) 5 SEC 361; (2006) 131 Comp Cos. 591 (SC). The Supreme Court observed that the object of enactment of S. 271(1)(c) read with Explanations indicated that the said Section had been enacted to provide for a remedy for loss of revenue. The penalty under the said Section was a civil liability. Wilful concealment was not an essential ingredient for attracting civil liability, as was the case in the matter of prosecution u/s.276C. While considering an appeal against an order made u/s.271(1)(c), what was required to be examined was the record which the officer imposing penalty had before him and if that record could sustain the finding that there had been concealment, that would be sufficient to sustain the penalty. The Supreme Court felt that the judgment of the Division Bench in the case of Dilip N. Shroff required reconsideration by a larger Bench and the Registry was therefore directed to place the matter before the Chief Justice for appropriate directions.


