NOTIFIED JURISDICTIONAL AREA (NJA)
(INTRODUCED BY FINANCE ACT 2011)
WEF 01/06/2011
· Special measures in respect of transactions with person located in Notified Jurisdictional Area (Sec. 94A)

1. INTRODUCTION :

A. The Central Government having regard to the lack of effective exchange of information with any country or territory outside India specify such country or territory as a Notified Jurisdictional Area in relation to transactions entered into by any assessee.

B. Person located in NJA shall includes:

· A person who is a resident in the NJA
· A Person (Other than individual) which is established in that area or

· A permanent establishment of a person (Other than above) in the NJA
2. NOTIFICATION OF COUNTRIES WITH WHOM INDIA HAS A DOUBLE TAXATION AVOIDENCE AGREEMENT (DTAA):

The question that arises is whether a country with which India has a DTAA can be notified under section 94A. A comprehensive DTAA would have an ‘Exchange of information’ article putting an obligation on the competent authorities of both the countries to exchange information. In view of this, on a literal reading, a DTAA country could also b notified, if there is lack of effective exchange of information.

3. ASSOCIATED ENTERPRISES:

If an assessee enters into a transaction where one of the parties to the transaction is a person located in the NJA, then –

All the parties to the transaction shall be deemed to be associated enterprises, notwithstanding non-satisfaction of any condition in section 92A.

4. DEDUCTIONS:

The section classifies all deduction in to the following:

A. PAYMENT MADE TO FINANCIAL INSTITUTIION: Section 94A(3)(a) provides that no deduction in respect of any payment made to any financial institution shall be allowed unless the assessee furnishes at authorization, in the prescribed form, authorizing the CBDT or any other income – tax authority acting on its behalf, to seek relevant information from the said financial institution.
B. DEDUCTION FOR OTHER EXPENDITURE OR ALLOWANCE: Section 94A(3)(b) provides that no deduction in respect of any other expenditure or allowance arising from the transaction with a person located in an NJA shall be allowed unless the assessee maintains such other documents and furnishes the information as may be prescribed.
Thus on a combined reading of section 94A(2) and 94A(3)(a) and 94A(3)(b) a deduction in respect of any payment or expenditure shall be allowed:
a. Only to the extent of arm length price.

b. Only if the assessee maintains the prescribed documentation and furnishes the prescribed information.
5. DEEMED INCOME:

A. The assessee is in receipt of any sum from any person in the NJA and,

B. The assessee offers no explanation about the source or the explanation offered by the Assessee (in the opinion of the AO) is not satisfactory. 
To, illustrate, if  an assessee receives share capital of Rs. 100 million from ‘X a person located in a NJA then the assessee has to give an explanation about the source of the said sum of Rs. 100 million in the hands of ‘X. Further if ‘Y’ and not ‘X’ is the beneficial owner, then the assessee has to give an explanation about the source of the said sum of Rs. 100 million in the hands of ‘Y’.
6. CAPITAL RECEIPTS:

The section applies to any sum including share capital, loans, deposits, distribution by a trust to a beneficiary, etc. it would apply to sums which are otherwise capital receipts.

7. RATE OF TDS: 

The rate of TDS shall be the higher of following: 

At the rate or rates in force.

At the rates specified in the relevant provisions of the Act or

At the rate of 30%.
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