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Issue – 
1. Is tax required to be deducted from the reimbursement of expenses (whether actual or profit elements embedded with the expenses) to Non Residence?

Law –
2. Meaning of reimbursement 
The term “reimbursement” has not been defined in the act and hence its meaning has to be understood as in common parlance. As per black’s law dictionary the term “reimburse” means to pay back, to make restoration, to repay that is expended, to indemnify or make whole. 
As per the concise oxford dictionary the term “reimburse” means repay a person who has expended money or repays a person’s expenses.

The above definition makes it clear that a pure reimbursement should not constitute a reward or compensation paid for service rendered. Hence a mere reimbursement of expenses cannot be construed as a fees for services rendered since what is achieved by a reimbursement is mere repayment of what has been already spent and is not a reward or a compensation for service rendered.  

3. Analysis of Section 195(1) –
“Any Person responsible for paying to a non-resident, not being a company, or to a foreign company, any interest or any other sum chargeable under the provisions of this Act (not being income chargeable under the head “Salaries”) shall, at the time of credit of such income to the account of the payee or at the time of payment thereof in cash or by the issue of a cheque or draft or by any other mode, whichever is earlier, deduct income tax thereon at the rates in force…………….”
“Provided further that no such deduction shall be made in respect of any dividends referred to in section 115-O”

Reading in simple way of S.195(1) – 
“Any Person responsible for paying to 
· a non-resident, not being a company, or 
· to a foreign company, 
any interest or any other sum chargeable under the provisions of this Act shall, at the time of credit of such income to the account of the payee or at the time of payment thereof in cash or by the issue of a cheque or draft or by any other mode, whichever is earlier, deduct income tax thereon at the rates in force…………….”

4. Section 195 of Income Tax Act casts an obligation on a person, who makes a payment to a non-resident, to deduct tax at source at the time of making the payment or at the time of credit of such income to the account of the payee, whichever is earlier.

5. Section 195 contemplates deduction of tax at source only on such income as is chargeable to tax in India. Thus if the payment is made for an amount which is outside the purview of the Income Tax Act, no tax will be required to be deducted.

6. The CBDT has also issued a circular No. 152[F. No484/31/74-FTD-II] dated 27-11-1974, which regularities what subsection 2 above says – 
“Where a person responsible for paying any such sum to a Non resident considers that the whole amount thereof would not be income chargeable under the IT act in the case of recipient Non residence, he may make an application u/s 195(2) to the ITO for the determination of the appropriate portion of such payment which would be taxable and in respect of which tax is to be deducted u/s 195(1).” 

7. Bombay tribunal in case of Arthur Anderson held that where the reimbursement is actual expenses supported by Bill no tax should be deducted.  

8. Where the payment made does not wholly represent the taxable income, a question arises whether tax should be deducted on the gross amount of payment or only on such portion of payment, which represents taxable income for the purpose an application is to be filed with the assessing officer under Section 195 or Section 197 to determine the amount of tax to be deducted at source.  
As far as the tax deduction at source on reimbursement of expenses is concerned, the problem becomes complicated because such payment may not contain any element of income.
Reference may be made to a Bombay High Court judgment reported in 245 ITR 823 wherein the assessee approached the assessing officer for issuing a no-objection certificate for remitting certain amounts to a foreign firm.
The said amounts represented reimbursement of airfare for the foreign technicians, their boarding and lodging and some other local expenses.
The assessing officer asked the assessee to deduct tax at source before issuing the no-objection certificate. But the tribunal held that the assessee was only required to provide the basics: the technicians did not derive any benefit and therefore, no part of the expenses could be taken as payment in lieu of fees. Thus no TDS was necessary.

In the Commissioner of Income Tax vs National Radio & Electronics Co Ltd case, the Bombay High Court held that tax was not to be deducted at source under the provisions of Section 195 on the expenditure incurred by the assessee in India in providing facilities/reimbursement of living expense for foreign technicians during their stay in India. (See 261 ITR 24 (Stat))

9. Payment representing pure reimbursement and not containing any profit elements in Built into it would not constitute Income. So no TDS will require to be deducted.

10. However, it may be regarded as income if the reimbursement is not over and above, but in lieu of the payment of fees for the service rendered by the foreign company. If the only payment to the foreign company is the reimbursement of the expenses, such as the salary of the foreign personnel deputed for providing services to the Indian company then it is likely that such payments would not be regarded as pure reimbursement and would accordingly be chargeable to tax.

11. Also cost sharing arrangement would be liable to tax unless it can be documented that cost allocated were at actual and not a percentage etc., of the total cost. 














12. Flow chart for tax liability u/s. 195 of the Act
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Case Law
13. List of the Cases which are in favour of the assessee and against of the assessee. 

	Nature of Expenses
	Case Law in Favour of Assessee
	Case Law against the Assessee

	Reimbursement of cost of services of a third party engaged by Non resident

	
	· Wallace Pharmaceuticals P. Ltd (278 ITR 97)


	Reimbursement of allocated cost (ie. cost sharing arrangements
	· Dunlop Rubber Co (142 ITR 493
	· Danfoss Industries (India) Ltd (268 ITR 1)


	Payment for services rendered at cost

	· Timkin India Ltd (273 ITR 67
	

	Reimbursement of incidental expenses in addition to payments of FTS? royalty

	· Telco Ltd (245 ITR 823)
· Industries Engg. Project (P) Ltd (202 ITR 1014)
· Clifford Chance (82 ITD 106)
· Mahindra and Mahindra Ltd (1 SOT 896)

	· Cochin Refineries Ltd (222 ITR 354)
· SRK Consulting (230 ITR 206)
· Hindalco Industries Ltd (278 ITR (AT) 125)


	Reimbursement of living allowance, etc of a person deputed to India by the non-resident

	· BHEL (252 ITR 218)
· Morgenstern Werner (233 ITR 751)
· Goslino Mario (241 ITR 312)
· Hyderabad Industries Ltd (188 ITR 749
	· HCL Infosystems Ltd (274 ITR 261)




Conclusion 
14. Thus in my view, if it is a case of 
· Pure reimbursement of incidental expenses duly supported by bills and 
· [bookmark: _GoBack]the contract is unambiguous that the resident shall bear such expenses in addition to the fees section 195 would not apply.











